■S'i 


THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 


THE    ENGLISH    REPORTS 

COMMON    PLEAS 


CONSULTATIVE   COMMITTEE 

The  Eight  Honourable  THE  EARL  OF  HALSBURY, 
Lately  Lord  High  Chancellor  of  Great  Britain 

The  Right  Honourable  LORD  ALVERSTONE, 
Lately  Lord  Chief  Justice  of  England 

The  Right  Honourable  Sir  R.  B.  FINLAY,  G.C.M.G,  K.C., 
Lately  Attorney-General 


EDITOR 
Max.  Robertson,  Barrister-at-Law 


THE 


ENGLISH     REPORTS 


VOLUME    CXLII 


COMMON    PLEAS 
XX 


CONTAINING 

COMMON  BENCH  REPOKTS  (New  Series),  Vols.  9  to  12 


W.  GREEN    &  SON,  LIMITED,  EDINBURGH 
STEVENS     &     SONS,     LIMITED,     LONDON 

Agents  for  the  United  States  of  America 
THE     BOSTON     BOOK     COMPANY 

Agents  for  Canada 
THE    CANADA    LAW    BOOK    COMPANY 

1914 


Printed  by  Green  &  Sox,  Edinburgh 
February  1914 


COMMON  BENCH  REPORTS.  New  Series.  CASES 
ARGUED  and  DETERMINED  in  the  COURT  of 
COMMON  PLEAS,  and  in  the  EXCHEQUER 
CHAMBER,  in  Michaelmas  Term,  1860,  and 
Hilary  Term  and  Vacation,  1861.  By  JOHN 
SCOTT,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.     Vol.  IX.     London,  1861. 


[1]  Cases  upon  Appeal  from  Decisions  of  Revising-Barristers,  Argued 
and  Determined  in  the  Court  of  Common  Pleas,  in  Michaelmas  Term, 
in  the  Twenty-Fourth  Year  of  the  Reign  of  Victoria. 

County  of  Lancaster.— Southern  Division. 

William  Brumfitt,  Appellant ;  Henry  Bremner,  Bespotulent.    Nov.  20th,  1860. 

[S.  C.  K.  &  G.  352 ;  30  L.  J.  C  P.  33  ;  3  L.  T.  375 ;  7  Jur.  N.  S.  371.] 

In  revising  the  list  of  voters  for  a  county,  the  barrister  by  inadvertence  drew  his  pen 
through  the  name  of  A.  B.,  which  he  did  not  intend  to  strike  out.  Discovering  his 
error,  he  partially  effaced  the  obliterating  mark,  and  did  not  place  his  initials 
against  the  line  in  the  margin,  which  by  the  41st  section  of  the  6  &  7  Vict.  c.  18, 
he  should  have  done  if  he  had  intended  an  alteration  In  printing  the  lists  to  form 
the  register  for  the  ensuing  year,  the  clerk  of  the  peace,  assuming  that  A.  B.'s  name 
had  been  expunged  by  the  revising-barrister,  omitted  it,  and  a  few  copies  of  the 
printed  book  were  sold  before  the  error  was  discovered.  Having  his  attention 
called  to  the  blunder,  the  clerk  of  the  peace  corrected  it  by  causing  a  fresh  leaf  to 
be  printed,  inserting  A.  B.'s  name  in  the  proper  place  with  the  consecutive  number 
prelixed  to  it,  with  the  addition  of  the  letter  A., — thus  "  5638  A.,"  and  sent  copies 
of  the  newly  printed  leaf  to  the  purchasers  of  the  before-mentioned  so-called  copies, 
requesting  them  to  substitute  it  for  the  corresponding  leaf  in  the  book  so  sold  to 
them.  The  clerk  of  the  peace  afterwards  signed  and  delivered  to  the  sheriff  the 
book  as  corrected  : — Held,  that  the  book  so  signed  and  delivered  to  the  sheriff  was 
"the  register"  for  the  year,  and  consequently  that  a  notice  of  objection  signed  by 
A.  B.  was  a  good  notice. — Held  also,  that  a  strict  compliance  by  the  clerk  of  the 
peace  with  the  direction  in  s.  47  to  sign  and  deliver  the  book  to  the  sheriff  "on  or 
before  the  last  day  of  November,"  was  not  a  condition  precedent  to  tho  validity  of 
the  register. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  southern  division  of 
tin'  county  of  Lancaster,  William  Brumfitt  objected  to  the  name  of  William  [2] 
Birchall  being  retained  in  the  Ashton-in-Makerlield  list  of  voters  for  the  soul  hern 
division  of  the  county  of  Lancaster. 
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The  notice  of  objection  was  as  follows  : — 

"  Notice  of  objection. 

"  To  Mr.  William  Birchall,  Edge  Green  Lane, 
"  Ashton-in-Makerfield. 

"  Take  notice  that  I  object  to  your  name  being  retained  in  the  Ashton-in-Maker- 
field  list  of  voters  for  the  southern  division  of  the  county  of  Lancaster. 
"  Dated  this  18th  day  of  August,  in  the  year  1860. 

"  William  Brumfitt, 
of  No.  108  Netherfield  Road  North, 
in  the  township  of  Everton  (late  of 
No.  21  Devonshire  Place,  in  the  town- 
ship of  Everton, — on  the  register  of 
voters  for  the  parish  of  Liverpool." 

On  turning  to  the  bound  copy  of  the  current  register  of  voters,  which  was  produced 
from  the  custody  of  the  sheriff,  it  appeared  that  the  sheet  numbered  313  had  been 
pasted  into  the  book  after  it  had  been  bound ;  and  upon  this  sheet  the  name  of 
William  Brumfitt  was  inserted  as  follows  : — 


5638  A. 


Brumfitt,  William. 


'21  Devonshire 

Place,  Everton. 


Freehold  houses. 


Peers  Court,  Circus  Street. 
Mr.  Roberts  and  others 
tenant--. 


The  number  prefixed  to  the  name  preceding  "  Brumfitt "  was  5638,  and  to  the 
one  succeeding,  5639. 

A  copy  of  the  sheet  numbered  313,  shewing  the  interlineation,  and  signed  by  the 
revising-barrister,  was  annexed  to  the  case. 

It  was  proved,  that,  on  the  12th  of  December,  1859,  Mr.  John  Robinson  Burne, 
of  Manchester,  applied  by  letter  to  the  deputy-clerks  of  the  peace  for  the  county  [3] 
of  Lancaster  for  two  copies  of  the  register  of  voters  for  South  Lancashire,  and  that 
thev  replied  as  follows  :  — 

"Preston,  13th  December,  1859. 

"Sir, — We  have  received  your  favour  of  yesterday's  date,  inclosing  a  post-office 
order  for  11.  for  two  copies  of  the  register  of  voters  for  South  Lancashire.  The  copies 
shall  be  sent  as  soon  as  they  are  ready." 

"J.  R.  Burne,  Esq.,  Manchester.  (Signed)         "  Birchall  it  WiLSON." 

About  the  29th  of  December,  1859,  the  deputy-clerks  of  the  peace  sent  Mr. 
Burne  two  copies  of  the  register,  which  had  their  names  printed  in  the  last  sheets 
thereof  respectively,  thus, — "Birchall  &  Wilson,  deputy-clerks  of  the  peace." 

Neither  of  these  copies  contained  the  name  of  William  Brumfitt,  the  objector,  on 
the  313th  sheet.  Similar  copies  of  the  register  were  also  sold  to  other  people,  and, 
amongst  the  rest,  to  the  said  William  Brumfitt  himself. 

On  the  13th  of  January,  I860,  the  deputy -clerks  of  the  peace  wrote  to  Mr.  Burne, 
as  follows  : — 

"Preston,  13th  January,  1860. 

"  Sir, — You  will  perceive  by  the  inclosed  sheets  of  register  that  there  has  been 
an  error  in  the  printing,  the  name  of  William  Brumfitt  having  been  omitted.  '  We 
shall,  therefore,  be  obliged  by  your  returning  us  the  sheets  paged  313  in  the  copies 
we  sent  you  on  the  29th  ultimo,  and  substituting  the  inclosed  for  them." 

"Mr.  J.  R.  Burne,  Manchester.  (Signed)        "Birchall  &  Wilson." 

The  attention  of  the  deputy-clerks  of  the  peace  was  first  called  by  the  objector 
himself  to  the  omission  of  his  name  from  the  register  of  voters  so  sold,  and  after  the 
sale  thereof.  In  consequence  of  his  application  to  [4]  have  his  name  inserted,  they 
looked  at  the  revise  of  last  year's  register,  and  found  that  the  name  was  not  initialed 
by  the  revi sing-barrister  as  intended  to  be  erased,  but  that  the  revising-barrister, 
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having  evidently  run  his  pen  through  the  name  by  mistake,  had  immediately  passed 
his  thumb  over  the  wet  ink  and  so  occasioned  an  appearance  of  erasure  which  had 
misled  them.  The  register,  although  bound  and  ready  for  signature  and  delivery, 
had  not  at  the  time  of  this  application  by  the  objector  been  signed  by  the  deputy- 
clerks  of  the  peace  and  delivered  to  the  sheriff,  as  required  by  the  statute, — the  length 
of  the  register,  and  difficulties  which  had  arisen  in  the  printing,  having  prevented 
their  doing  so  before  the  30th  of  November,  the  time  fixed  by  statute.  They  there- 
fore determined  that  the  name  of  the  said  William  Brumfitt  should  be  interlined  in 
print,  as  it  now  appears,  on  the  313th  page;  and  the  sheet  with  such  interlineation 
was  substituted  for  the  original  sheet  in  the  whole  of  the  registers  in  the  bound  copy 
of  the  register  which  was  by  them  signed  and  delivered  to  the  undersheriff  after 
such  substitution. 

It  was  contended  that  the  sale  by  the  deputy-clerks  of  the  peace  of  copies  of  the 
register  bearing  their  printed  signature,  although  printed  in  previous  to  their  sign 
manual,  was  an  adoption  by  them  of  such  signature;  and  that  they  had  no  power 
afterwards  to  make  any  alteration  in  the  register,  which  was  from  that  moment 
perfectly  formed  ;  and  that,  inasmuch  as  such  copies  when  sold  did  not  contain  the 
name  of  William  Brumfitt,  his  name  was  not  now  legally  upon  the  register  of  voters 
for  the  southern  division  of  the  county  of  Lancaster. 

It  was  argued  by  William  Brumfitt  that  the  revising-barrister  had  no  jurisdiction 
in  the  matter,  but  must  receive  the  official  register  as  delivered  to  him  by  the  [5] 
deputy-clerks  of  the  peace,  they  being  the  persons  appointed  by  the  statute  of  Victoria 
to  deliver  the  register  then  in  force  to  the  revising-barrister  :  but  that,  if  not  the 
register  legally  in  force  for  the  time  being,  then  the  register  for  the  previous  year, 
in  which  the  name  of  the  said  William  Brumfitt  duly  appeared,  must  be  held  to  be 
still  in  force. 

The  revising-barrister  held  that  such  sale  by  the  clerks  of  the  peace  of  the  register 
to  Mr.  Burne  and  others  must  be  taken  as  the  publication  of  the  register,  and  as  an 
adoption  by  them  of  the  signature  printed  at  the  ends  thereof  respectively  ;  and  that 
they  had  no  power  afterwards  to  insert  any  name  or  make  any  alteration  in  the 
register.  He  therefore  decided  that  the  name  of  the  objector  was  not  legally  upon 
the  register  of  voters  for  south  Lancashire,  and  declined  to  receive  the  notice  of 
objection  given  by  him  against  the  vote  of  William  Birchall,  whose  name  was  conse- 
quently retained  upon  the  list  of  voters  for  the  township  of  Ashton-in-Makerfield. 

If  such  decision  was  right,  the  list  of  voters  was  to  remain  as  amended  by  the 
revising-barrister  ;  and,  if  wrong,  the  names  of  the  said  William  Birchall  and  of  several 
other  persons  (a)  to  whom  the  same  objection  applied,  and  whose  cases  were  consoli- 
dated with  this  case,  were  to  be  removed  from  the  list  of  voters. 

Welsby  (with  whom  was  Aspinall),  for  the  appellant.  The  conclusion  arrived  at 
by  the  revising-barrister  was  wrong.  The  question  depends  upon  the  construction  [6] 
of  a  few  sections  of  the  6  &  7  Vict.  c.  18.  The  34th  section  defines  the  duties  of  the 
clerk  of  the  peace  and  of  the  overseers  in  respect  of  the  production  of  the  lists  of 
voters  It  enacts  that  "the  clerk  of  the  peace  of  every  county,  at  the  opening  of  the 
first  court  to  be  lioldcn  in  and  for  the  same  county,  shall  deliver  or  cause  to  be 
delivered  to  the  banister  all  the  lists  of  voters  for  the  then  current  year,  with  the 
marginal  additions  as  aforesaid  (s.  5),  and  lists  of  persons  objected  to  in  the  said  year, 
relating  to  the  said  county,  and  also  one  or  more  printed  copies  of  the  register  of 
voters  then  in  force  for  the  said  county  ;  and  the  overseers  of  every  parish  and  town- 
ship shall  attend  the  court  to  be  holden  for  revising  the  lists  relating  to  their  parish 
or  township,  and  shall  deliver  to  the  barrister  holding  such  court  the  original  notices 
of  claim  and  notices  of  objection  given  to  them  as  aforesaid."  The  37th  section 
enacts,  "  that,  if  any  person  who  shall  have  given  to  the  overseers  of  any  parish  or 
township  due  notice  of  his  claim  to  have  his  name  inserted  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  knight  or  knights  of  the  shire,  shall  have  been  omitted  by 
such  overseers  from  such  list,  it  shall  be  lawful  for  the  revising-barrister,  upon  the 

(a)  The  persons  thus  objected  to  were  about  1500  in  number.  In  consideration  of 
thegreatexpense  which  would  be  entailed  on  the  parties  by  requiring  a  schedule  of 
the  nanus,  Ac,  of  all  these  persons  to  be  appended  to  each  copy  of  the  appeal  case, 
by  leave  of  the  court  such  schedule  was  annexed  only  to  the  copy  filed  with  the 
master. 
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revision  of  such  list,  to  insert  therein  the  name  of  the  person  so  omitted,  in  case  it 
shall  be  proved  to  the  satisfaction  of  such  barrister  that  such  person  gave  due  notice 
of  such  his  claim  to  the  overseers,  and  that  he  was  entitled  on  the  last  day  of  July 
then  next  preceding  to  be  inserted  in  the  said  list  of  voters."  The  41st  section  enacts, 
that  "every  such  barrister  shall  upon  the  hearing  in  open  court  finally  determine 
upon  the  validity  of  such  claims  and  objections,  &c.  :  and  such  barrister  shall  in  open 
court  write  his  initials  against  the  names  respectively  expunged  or  inserted,  and 
against  any  part  of  the  said  lists  in  which  any  mistake  shall  have  been  [7]  corrected 
or  any  omission  supplied  or  any  insertion  made  by  him,  and  shall  sign  his  name  to 
every  page  of  the  several  lists  so  settled."  The  material  section  is  the  47th,  which 
enacts  "that  the  said  lists  of  voters  for  each  county,  signed  as  aforesaid  (s.  41),  shall 
be  forthwith  transmitted  by  the  revising-barrister  to  the  clerk  of  the  peace  of  the  same 
county,  and  the  clerk  of  the  peace  shall  keep  the  said  lists  among  the  records  of  the 
sessions,  and  shall  forthwith  cause  the  said  lists  to  be  copied  and  printed  in  a  book  or 
books,  arranged  with  the  names  in  each  parish  or  township  in  strict  alphabetical  order, 
according  to  the  surnames,  and  with  every  polling  district  in  alphabetical  order,  and 
with  every  parish  or  township  within  such  polling  district  likewise  in  the  same  order, 
and  shall,  after  the  last  list  for  each  polling  district,  insert  a  list  in  like  alphabetical 
order  of  all  persons  whose  names  shall  not  appear  in  any  of  the  said  lists  for  such 
polling  district,  but  who  shall  in  manner  hereinbefore  mentioned  have  been  registered 
by  the  revising-barrister  to  vote  at  the  polling  place  of  such  last-mentioned  district, 
and  shall  in  the  said  book  prefix  to  every  name  its  proper  number,  beginning  the 
numbers  from  the  first  name,  and  continuing  them  in  a  regular  series  down  to  the 
last  name  :  Provided  always  that  a  number  as  aforesaid  shall  lie  prefixed  to  the  name 
of  every  person  in  every  such  list  inserted  after  the  last  list  for  any  polling  district 
as  aforesaid  ;  and  no  number,  but  an  asterisk  only,  shall  be  prefixed  to  the  name  of 
the  same  person  in  the  list  of  the  parish  or  township  in  which  his  name  originally 
appeared  ;  and  every  such  book  shall  be  printed  and  arranged  in  such  manner  and 
form  that  the  list  of  voters  of  and  for  each  and  every  separate  parish  or  township 
contained  therein  may  be  conveniently  and  completely  cut  out  or  detachad  from  all 
the  other  lists  of  voters  contained  in  [8]  the  same  book,  so  that  all  the  lists  for  every 
or  any  polling  place,  or  the  list  of  every  or  any  single  parish  or  township,  may  be 
ready  for  the  purposes  of  this  act  or  for  sale  ;  and  the  said  clerk  of  the  peace  shall 
sign  and  deliver  the  said  book  or  books  on  or  before  the  last  day  of  November  in  the 
then  current  year  to  the  sheriff  of  the  county,  to  be  by  him  and  his  successors  in  the 
office  of  sheriff  safely  kept,  for  the  purposes  hereinafter  and  in  the  said  recited  act 
mentioned."  The  directions  contained  in  that  section  were  in  all  respects  complied 
with  on  this  occasion,  except  that  the  book  was  not  completed  and  delivered  until 
after  the  13th  of  January,  1860.  The  49th  section  provides  "that  the  said  printed 
book  or  books  so  signed  as  aforesaid  by  the  clerk  of  the  peace,  and  given  into  the 
custody  of  the  sheriff  of  any  county,  shall  be  the  register  of  persons  entitled  to  vote 
at  any  election  of  a  member  or  members  to  serve  in  parliament  which  shall  take  place 
in  and  for  the  same  county  between  the  last  day  of  November  in  the  year  wherein 
such  register  shall  have  been  made  and  the  first  day  of  December  in  the  succeeding 
year :  and  the  clerk  of  the  peace  of  every  county  shall  keep  printed  copies  of  the 
said  register  for  such  county,  and  shall  deliver  such  copies  of  such  register,  or  of  any 
part  thereof,  to  any  person  applying  for  the  same,  upon  payment  of  a  price  after  the 
rate  contained  in  the  table  numbered  2  in  the  schedule  D.  to  this  act  annexed,"  &c. 
That  section  is  to  be  read  in  conjunction  with  the  27th,  which  enacts,  "that,  in  case 
no  list  of  voters  shall  have  been  made  out  for  any  parish,  township,  or  place  in  any 
year,  or  in  case  such  list  shall  not  have  been  affixed  in  any  place  hereinbefore 
mentioned  in  that  behalf,  the  register  of  voters  for  that  parish,  township,  or  place 
then  in  force  shall  be  taken  to  be  the  list  of  voters  for  that  parish,  township,  or  place, 
for  the  year  then  next  en-[9]-suing ;  and  the  provisions  herein  contained  respecting 
any  such  list  of  voters  shall  be  taken  to  apply  to  such  register  as  aforesaid."  Accord- 
ing to  these  provisions,  the  register  is  to  be  signed  and  delivered  to  the  sheriff  on  or 
before  the  30th  of  November.  That  is  directory  only, — to  be  complied  with  where 
practicable  ;  and  not  compulsory,  like  the  days  appointed  for  giving  notices  of  claims 
(s.  1"))  or  notices  of  objections  (s.  17).  Here  the  objector's  name  was  inserted  in  the 
book  before  it  was  signed  by  the  clerk  of  the  peace.  The  printer  had  by  mistake 
omitted  it :  but,  attention  having  been  called  to  the  blunder  before  the  signature  of 
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the  clerk  of  the  peace,  and  before  the  delivery  of  the  book  to  the  sheriff,  it  was 
corrected.  The  objector  had  a  right  to  be  upon  the  register  ;  and  the  revising-barrister 
could  only  take  notice  of  the  book  as  delivered  to  the  sheriff.  Unless,  therefore,  the 
objector  is  by  the  error  of  the  clerk  of  the  peace  or  of  the  printer  to  be  deprived  both 
of  his  right  to  object  and  his  right  to  vote,  this  objection  is  good. 

Monk,  Q.  C.  (with  whom  was  Power,  Q.  C),  for  the  respondent.  Since  the  passing 
of  the  Reform  Act  (2  W.  4,  c.  45),  there  has  been  no  more  important  question  raised 
than  the  present.  Relying  upon  the  terms  of  the  statute  and  upon  the  accuracy  of 
the  register  furnished  to  them  by  the  clerk  of  the  peace,  the  respondents  did  not 
think  it  necessary  to  appear  before  the  revising-barrister  to  sustain  their  qualifications. 
Finding  that  Brumtitt,  the  objector,  was  not  upon  the  register,  they  disregarded  his 
notice,  as  they  had  a  right  to  do  The  legislature  has  most  cautiously  avoided  giving 
the  clerk  of  the  peace  the  least  discretion  ;  and  most  wisely  has  this  been  done,  seeing 
that  they  or  their  deputies  frequently  act  as  electioneering  agents,  and  the  permitting 
what  was  here  done  would  [10]  be  giving  him  an  opportunity,  if  so  disposed,  of 
tampering  with  the  register.  By  the  34th  section  of  the  statute  the  clerk  of  the  peace 
is  required  to  deliver  to  the  revising-barrister  all  the  lists  of  voters  for  the  current 
year  ;  and  is  bound  to  answer  upon  oath  all  such  questions  as  the  revising-barrister 
may  put  to  him, — a  test  to  which  he  was  not  subjected  under  the  Reform  Act.  All 
the  provisions  of  the  47th  section  seem  carefully  framed  with  a  view  to  preventing 
any  tampering  with  the  register  by  any  one  after  it  has  been  signed  and  delivered. 
Even  this  court,  to  whom  large  powers  have  been  intrusted  by  the  legislature,  dis- 
claimed a  right  to  interfere  with  or  alter  the  register  even  in  a  case  where  it  was  shewn 
that  a  voter's  name  had  been  expunged  from  a  list  by  mistake :  In  re  Allen,  ante, 
vol.  vi.,  p.  334.  The  copy  of  the  register  issued  on  the  13th  of  December  was  clearly 
unimpeachable  :  it  purported  to  be  the  register  for  the  current  year,  and  it  bore  the 
signature  of  the  deputy-clerks  of  the  peace, — a  printed  signature  being  enough,  and 
their  sign  manual  not  being  essential  to  its  validity.  Supposing  the  matter  stooel 
upon  the  47th  section,  the  delivery  to  the  sheriff, — which  in  practice  is  never  done 
unless  an  election  is  about  to  take,  place, — is  not  essential  to  the  completing  of  the 
register.  If  that  be  so,  the  unauthorized  insertion  of  the  name  of  Brumfitt  must  be 
rejected  as  idle  and  impertinent.  To  hold  that  the  duty  imposed  upon  the  clerk  of 
the  peace  by  the  47th  section  is  directory  only,  might  conduce  to  enormous  mischief. 
The  onus  lies  on  the  objector  to  shew  his  right  to  object:  and  this,  it  is  submitted, 
the  appellant  has  not  done  here. 

Welsby,  in  reply.  If  the  signature  and  delivery  of  the  book  by  the  clerk  of  the 
peace  to  the  sheriti'  on  or  before  the  30th  of  November  be  essential  to  the  va-[ll]-lidity 
of  the  register,  a  neglect  to  deliver  it  for  a  single  day  beyond  that  time  would  be  fatal. 
Here,  all  that  was  done  is  found  to  have  been  done  bona  fide  :  and,  the  matter  having 
been  set  right  on  the  13th  of  January,  there  was  ample  opportunity  for  seeing  that 
Brumfitt's  name  appeared  on  the  register  when  the  parties  came  to  the  court  of 
revision.  The  question  is,  when  is  the  register  complete  ?  Is  it  complete  when  the 
copy  is  made  out  for  the  printer?  or  when  the  first  proof  is  taken!  or  when  it  has 
been  revised  and  corrected  I  or  when  the  clerk  of  the  peace  has  token  upon  himself 
to  issue  it?  It  is  submitted  that  the  printed  document  does  nut  become  the  register 
which  the  statute  contemplates  until  the  clerk  of  the  peace  has,  in  obedience  to  the 
requisitions  of  the  49th  section  of  the  statute,  signed  and  given  it  into  the  custody  of 
the  sheriff  of  the  county.  The  argument  on  the  other  side:  assumes  that  the  clerk  of 
the  peace  lias  a  right  to  omit  from  the  register  the  name  of  a  person  whom  the  revising- 
barrister  has  adjudged  entitled  to  he  upon  the  register.  This  would  bo  an  unwarrant 
able  interference  with  the  functions  of  the  revising-barrister:  Daviesv.  Hopkins,  ante, 
vol.  Hi.,  p.  376.  The  provisions  as  to  time  in  the  49th  section  are  as  much  directory 
as  any  part  of  it.  The  revising-barrister  was  bound  to  accept  the  document  presented 
to  him  OS  the  register  for  the  county,  and  had  no  right  to  inquire  whether  the  copies 
sold  were  really  copies  or  not. 

ERLE,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising  banister  in  this 
case  was  wrong,  and  that  the  signed  lists  delivered  to  the  sherill'  became .the  register 
of  voters  for  the  county.  The  object  of  the  statute  (>  .V  7  Vict,  c,  18,  wis.  to  ascertain 
and  define  with  certainty  who  shall  be  entitled  to  vote  in  the  election  of  members, 
and  to  preclude  the  necessity  for  inquiry  at  [12]  the  time  when  the  franchise  is  to 
be  exercised.     The  act  contains  a  series  of  provisions,  some  of   which  are  directory 


6  BRUMFITT   V.  BREMNER  9  C.  B  (N.  S.)  13. 

only  and  some  essential.  It  is  well  known  that  many  requirements  of  the  legislature 
are  to  be  treated  as  directory  only,  the  omission  to  observe  them  not  being  fatal, 
whilst  others  are  essential,  and  must  be  strictly  obeyed.  I  think  the  intention  of  the 
legislature  in  this  act  was,  to  define  the  duties  to  be  performed  by  the  overseers, 
the  revising-barrister,  and  the  clerk  of  the  peace,  before  the  document  becomes  the 
register  for  the  county,  city,  or  borough.  There  was  to  be,  so  to  speak,  an  internal 
finish  to  this  series  of  acts  by  the  signature  of  the  clerk  of  the  peace  to  the  lists,  and 
an  external  finish  by  his  delivering  out  the  document  as  the  register  so  completed 
and  signed  by  him  to  the  public  officer,  to  be  relied  on  by  him  at  the  time  of  election 
as  a  register  of  all  persons  entitled  to  vote  thereat.  The  two  acts  of  signature  by 
the  clerk  of  the  peace  and  delivery  to  the  sheriff  were  essential  to  make  the  lists 
become  the  register  for  the  county.  Until  these  acts  were  done,  there  was  no  com- 
plete register ;  and  it  was  in  the  power  of  the  clerk  of  the  peace, — nay,  it  was  his 
bounden  duty, — to  make  the  lists  correct  according  to  the  intention  of  the  revising- 
barrister.  It  seems  that  the  revising-barrister,  in  going  through  the  list,  by  mistake 
passed  his  pen  through  the  name  of  William  Brumfitt,  and  seeing  his  error,  immediately 
rubbed  over  the  wet  ink  with  his  thumb;  and,  when  the  lists  passed  through  the 
printer's  hands,  this  was  taken  to  have  been  an  intentional  erasure  of  Brumfitt's 
name.  He,  however,  had  a  right  to  have  his  name  upon  the  register  ;  and  till  the 
series  of  acts  I  have  alluded  to  had  arrived  at  their  complete  finish,  it  was  manifestly 
the  duty  of  the  clerk  of  the  peace  to  correct  the  mistake.  One  of  the  acts  which  by 
the  47th  section  of  the  statute  the  clerk  of  the  peace  is  to  [13]  do  is,  to  cause  the  lists 
to  be  printed  in  alphabetical  order  according,  to  the  surnames,  &c.,  and  to  prefix  to 
every  name  its  proper  number,  beginning  the  numbers  from  the  first  name,  and 
continuing  them  in  a  regular  series  down  to  the  last  name.  It  seems  to  me  that  the 
clerk  of  the  peace  did  his  duty  in  treating  that  as  directory  only,  and  that  he  properly 
complied  with  the  directions  of  the  statute  by  prefixing  the  number  5638  A.  to  the 
name  of  William  Brumfitt,  and  so  marking  it  as  inserted  in  that  place  in  the  list.  I 
take  that  to  be  one  of  the  requirements  of  the  act  which  the  legislature  has  made 
directory  only.  I  am  also  of  opinion  as  to  the  delivery  of  the  copy  to  the  sheriff  on 
or  before  the  30th  of  November,  that  that  is  directory,  and  that  a  failure  to  comply 
with  it  does  not  avoid  the  register.  If  a  delivery  to  the  sheriff  on  or  before  that  day 
wese  essential,  then,  as  was  well  put  by  Mr.  Welsby,  a  delivery  a  day  too  late  would 
destroy  it  altogether.  I  also  think  there  is  much  in  Mr.  Welsby's  argument,  that,  if 
the  register  is  a  register  before  it  has  been  signed  animo  signandi,  and  delivered  out 
with  the  intention  of  delivering  it  out  as  a  complete  register,  at  what  time  can  it  be 
said  to  have  become  a  complete  register?  At  the  time  the  manuscript  gets  into  the 
printer's  hands?  or  when  the  first  proof  is  pulled?  or  when  the  revise  has  received 
its  last  correction  1  It  seems  to  me  that  the  case  is  in  no  respect  altered  by  the  fact 
of  the  clerk  of  the  peace  having  sold  the  copies  before  the  register  was  completed. 
The  copies  so  sold  were  not  correct  copies  ;  and  notice  was  given  to  the  purchasers 
as  soon  as  the  mistake  was  discovered.  Upon  the  whole,  I  think  the  revising-barrister 
was  wrong  in  holding  that  the  corrected  copy  afterwards  signed  by  the  clerk  of  the 
peace  and  delivered  to  the  sheriff  was  not  the  register.  We  have  been  much  pressed 
with  the  consequences  which  will  [14]  result  from  our  so  deciding.  But,  however 
serious  those  consequences  may  be,  we  are  bound  to  administer  the  law.  Our  regret 
for  the  painful  result  which  has  been  pointed  out  by  Mr.  Monk  cannot  be  allowed  to 
affect  our  judgment.  The  rule  of  law  being  as  I  have  expressed  it,  I  am  of  opinion 
that  our  judgment  must  be  for  the  appellant. 

Byles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  much  light  is  thrown 
upon  this  matter  by  the  41st  section,  which  provides  for  what  the  revising-barrister 
shall  do,  and  which  is  particularly  deserving  of  notice,  because  it  is  quite  clear  what 
is  meant  by  the  word  "  signed  "  in  that  section,  which  is  adopted  by  words  of  reference 
into  the  47th  section.  Now,  the  41st  section  enacts,  amongst  other  things,  that 
"  such  barrister  shall  in  open  court  write  his  initials  against  the  names  respectively 
expunged  or  inserted,  and  against  any  part  of  the  said  lists  in  which  any  mistake 
shall  have  been  corrected  or  any  omission  supplied,  or  any  insertion  made  by  him, 
and  shall  sign  his  name  to  every  page  of  the  several  lists  so  settled."  He  is  to  sign 
his  name  in  open  court ;  and  this  is  to  be  done  after  he  has  placed  his  initials  against 
the  names  expunged  or  inserted,  &c.  It  is  clear,  therefore,  that  the  signature  here 
referred  to  means  a  signature  in  its  popular  sense,  viz.  a  writing  of  his  name.     Here, 
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by  mistake,  the  revising-barrister  had  commenced  obliterating  the  name  of  William 
Brumfitt  from  the  list  before  him  ;  but  he  immediately  endeavoured  to  wipe  out  the 
mark  of  obliteration,  and  he  did  not  place  his  initials  against  the  name.  When  the 
clerk  of  the  peace  came  to  perform  the  duties  cast  upon  him  by  the  47th  section,  the 
name  of  William  Brumfitt  was  erroneously  assumed  to  have  been  expunged  from  the 
list  by  the  revising-barrister,  and  thus  his  name  was  [15]  omitted  from  certain  printed 
documents, — I  will  not  call  them  copies  of  the  lists  or  register,  inasmuch  as  they  were 
not  in  fact  copies, — which  were  on  the  29th  of  December  transmitted  by  post  by  the 
clerk  of  the  peace  to  Mr.  Burne  and  others.  The  mistake  being  afterwards  discovered, 
the  clerk  of  the  peace  does  what  by  law  he  was  bound  to  do,  viz.  he  causes  the  blunder 
to  be  corrected  in  the  way  described  in  the  case,  and  writes  his  name  at  the  bottom 
of  the  register  so  corrected,  and  delivers  it  to  the  sheriff.  That  done,  a  copy  of  the 
corrected  document  was  forwarded  to  each  of  the  persons  to  whom  the  clerk  of  the 
peace  had  before  sent  the  incorrect  and  unfinished  document.  The  question  is,  which 
was  the  register  I  Now,  the  49th  section  enacts  'that  the  said  printed  book  or  books 
so  signed  as  aforesaid  by  the  clerk  of  the  peace,  and  given  into  the  custody  of  the 
sheriff,  shall  be  the  register  of  persons  entitled  to  vote  at  any  election  of  a  member 
or  members  to  serve  in  parliament  which  shall  take  place  in  and  for  the  county 
between  the  last  day  of  November  in  the  year  wherein  such  register  shall  have  been 
made,  and  the  first  day  of  December  in  the  succeeding  year."  No  doubt,  the  signature 
and  delivery  to  the  sheriff  ought  to  take  place  on  or  before  the  30th  of  November. 
Here,  it  was  not  done  until  after  that  day, — though  how  long  after,  and  before  the 
13th  of  January,  the  case  does  not  shew.  Now,  the  first  question  is,  what  is  meant 
by  the  words  "  so  signed  as  aforesaid  ?  "  The  word  "  sign  "  occurs  for  the  first  time 
in  s.  41,  with  regard  to  the  signature  of  the  lists  by  the  revising-barrister,  which  is 
referred  to  by  the  words  "  signed  as  aforesaid  "  at  the  beginning  of  s.  47.  The  word 
occurs  again  at  the  end  of  s.  47,  where  it  is  provided  that  the  clerk  of  the  peace  shall 
"  sign  "  and  deliver  the  book  to  the  sheriff.  Again  it  occurs  at  the  beginning  of  s.  49, 
where  it  is  enacted  that  the  book  [16]  "so  signed  as  aforesaid"  and  delivered  by  the 
clerk  of  the  peace  to  the  sheriff,  shall  be  the  register  of  persons  entitled  to  vote. 
Comparing  all  these,  it  seems  to  me  that  the  word  "  sign  "  in  the  47th  section,  as  in 
the  41st  section,  means  a  signature  in  the  ordinary  sense,  by  the  hand  of  the  party. 
That  view  is  fortified  by  the  circumstance  of  the  word  "  sign  "  being  placed  in  contra- 
distinction to  the  word  "print,"  both  in  the  47th  and  the  49th  sections.  It  seems  to 
me, — though  that  is  not  necessary  for  the  decision  of  this  question, — that  the  legis- 
lature intended  that  the  clerk  of  the  peace  should  do  some  act  which  should  especially 
call  his  attention  to  the  document  he  was  about  to  put  forth  as  authenticated  by  his 
signature.  Be  that,  however,  as  it  may,  I  am  clearly  of  opinion  that  the  document 
is  no  register  until  it  has  received  the  signature  of  the  clerk  of  the  peace,  and  has 
been  delivered  by  him  to  the  sheriff.  That  document  was  probably  delivered  about 
the  10th  or  11th  of  January  :  and  became  the  register  for  the  current  year.  Those 
things  which  were  given  out  by  the  clerk  of  the  peace  before,  and  which  purported 
to  be  copies  of  the  register,  were  not  in  fact  copies.  As  to  what  has  been  said  about 
these  requirements  of  the  4  7th  section  being  directory  only,  it  occurs  to  me  that  that 
is  scarcely  a  proper  expression.  The  duties  prescribed  by  that  section  are  so 
imperative  and  obligatory  that  a  wilful  omission  to  comply  with  them  would  probably 
subject  the  party  to  an  indictment.  It  is  one  thing  to  say  that  a  duty  imposed  by  a 
statute  is  imperative  and  obligatory  so  as  to  subject  the  party  neglecting  its 
performance  to  the  penalty  of  an  indictment;  but  it  is  quite  another  thing  to  say 
the  strict  compliance  with  all  the  directions  contained  in  the  statute  is  a  condition 
precedent  to  the  validity  of  the  document  to  which  the  enactment  points.  I  should 
only  be  repeating  what  has  already  [17]  been  better  said,  if  I  were  to  dilate  upon  the 
consequences  which  would  result  from  holding  the  strict  observance  of  all  these 
minute  directions  to  be  essential.  Allowing  full  weight  to  Mr.  Monk's  arguments  as 
to  the  inconvenience  of  permitting  persons  circumstanced  like  these  respondents  to 
be  prejudiced  and  misled  by  a  document  which  they  reasonably  conceived  they  had 
a  right  to  rely  on,  I  cannot  shut  my  eyes  to  the  inconvenience  on  the  other  hand  of 
allowing  that  to  be  treated  as  the  true  register  which  is  manifestly  and  confessedly 
incorrect  and  incomplete.  In  the  choice  of  inconveniences,  1  have  no  hesitation  in 
saying  that  1  entertain  no  doubt  whatever  that  the  decision  of  the  revising  barristei 
ought  to  be  reversed. 
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Keating,  J.  I  also  am  clearly  of  opinion  that  the  revising-barrister  has  come  to 
an  erroneous  conclusion  in  this  case.  It  is  admitted  on  all  hands,  that  the  name  of 
the  objector,  William  Brumfitt,  was  contained  in  the  list  which  was  signed  by  the 
revising-barrister  and  by  him  transmitted  to  the  clerk  of  the  peace,  pursuant  to  ss.  41,  47, 
of  the  Registration  Act ;  that  that  list  was  miscopied  by  the  clerk  of  the  peace  ;  and 
that  one  or  more  proofs  of  that  incorrect  copy  were  sold  by  him.  The  mistake, — 
which  consisted  in  the  accidental  omission  of  the  name  of  William  Brumfitt, — having 
been  subsequently  discovered,  the  clerk  of  the  peace  forthwith  caused  it  to  be  corrected 
in  the  only  way  in  which  it  could  be  corrected.  I  am  clearly  of  opinion,  that  if, 
having  discovered  the  mistake,  the  clerk  of  the  peace  had  delivered  to  the  sheriff  a 
copy  of  the  document  without  correction,  he  would  have  failed  in  his  duty.  So  far 
from  having  done  wrong,  therefore,  in  correcting  the  blunder  into  which  he  had 
fallen,  I  think  he  was  bound  to  correct  it.  I  entirely  concur  in  the  observations 
which  have  been  made  by  [18]  my  Lord  and  my  Brother  Byles  as  to  the  construction 
of  the  47th  and  49th  sections  of  the  statute  :  and  I  think  we  should  be  introducing 
great  confusion  and  great  difficulty  if  we  were  to  disregard  the  plain  words  of  the 
49th  section,  and  to  hold  that  the  printed  book  signed  by  the  clerk  of  the  peace  with 
the  intention  of  signing  in  obedience  to  the  direction  in  the  47th  section,  and  delivered 
to  the  sheriff,  was  not  the  register.  Our  attention  has  been  very  forcibly  called  to  the 
serious  results  which  might  How  from  giving  the  clerk  of  the  peace  an  opportunity  of 
tampering  with  the  register.  Now,  in  the  first  place,  it  is  to  be  observed  that  the 
case  before  us  finds  that  all  that  was  done  here  was  done  bona  fide.  Further,  it  seems 
to  me  that  the  observations  of  Mr.  Monk  would  be  equally  applicable  to  the  state  of 
things  which  he  maintains  ought  to  have  existed  here ;  because,  if  the  sale  of  a  single 
copy  of  the  printed  book  before  it  is  delivered  to  the  sheriff  is  to  preclude  the  clerk 
of  the  peace  from  correcting  a  palpable  and  admitted  blunder,  the  same  opportunity 
for  tampering  with  the  register  would  be  afforded  in  at  least  an  equal  degree.  For 
these  and  the  reasons  already  given  by  the  rest  of  the  court,  I  am  clearly  satisfied  that 
the  revising-barrister  was  in  error,  and  that  his  decision  ought  to  be  reversed. 

Decision  reversed. 


[19]    County  of  York. — West  Riding. 

Charles  Bulmer,  Appellant;  James  Edward  Norris,  Respondent. 
Nov.  26th,  1860. 
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Referred  to,  fVatsm  v.  Black,  1885,  16  Q.  B.  D.  278.] 

The  members  or  shareholders  of  a  joint-stock  company  incorporated  under  the  19  & 
20  Vict.  c.  47,  and  20  &  21  Vict.  c.  14,  have  no  such  freehold  interest,  legal  or 
equitable,  in  lands  held  by  the  corporation,  as  to  entitle  them  to  be  registered  as 
electors, — their  rights  being  confined  to  a  proportionate  share  in  the  profits  of  the 
company. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  west  riding  of  York- 
shire, Thomas  Brown  claimed  to  vote  in  respect  of  a  certain  freehold  mill  and  premises 
situate  in  the  township  of  Yeadon,  in  the  polling  district  of  Otley,  in  the  west  riding 
of  the  county  of  York,  in  the  following  form : — 


Name. 

Abode. 

Nature  of  qualification. 

Where  situate, 
&c. 

Brown,  Thomas. 

West  Hall,  Yeadou. 

Share  in  freehold 
mill  and  tenements. 

Albert  Mill. 

The  freehold  premises  in  respect  of  which  the  said  Thomas  Brown  claimed  to  vote 
were  the  property  of  a  joint-stock  company  incorporated  under  the  provisions  of  the 
Joint-Stock  Companies  Acts,  1856  and  1857.  The  claimant  was  a  shareholder  in  the 
said  company,  and  had  40s.  a  year  in  respect  of  his  shares  arising  out  of  the  said 
freehold  premises. 
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On  the  part  of  the  respondent,  it  was  contended  that  members  of  a  corporation 
aggregate,  or  of  any  association  of  persons  incorporated,  having  a  perpetual  succession 
and  a  common  seal,  with  power  to  hold  lands  under  the  provisions  of  the  Joint-Stock 
Companies  Acts,  1856,  1857,  are  necessarily  incapacitated  from  voting  at  elections, 
and  that  the  name  of  the  said  Thomas  Brown  ought  therefore  to  be  expunged. 

The  revising-barrister,  being  of  that  opinion,  disallowed  the  claim. 

[20]  EL  West,  for  the  appellant  (a)1.  Two  questions  are  presented  for  the  con- 
sideration of  the  court  in  this  case, — first,  whether  the  members  of  a  corporation 
aggregate  are  entitled  to  vote  in  respect  of  the  corporate  property, — secondly,  if  so, 
do  these  shareholders  take  such  an  ecpuitable  interest  in  the  freehold  of  the  company 
as  to  confer  upon  them  the  right  to  vote.  [Erie,  C.  J.  The  question  is  whether  these 
trading  corporations  come  within  the  principle  as  to  corporations  aggregate, — whether 
that  principle  applies  to  corporations  whose  members  have  some  rights  personal  which 
the  members  of  ordinary  corporations  have  not.]  It  must  be  conceded  that  these 
companies  are  corporations  aggregate, — see  19  &  20  Vict.  c.  47,  ss.  3,  7,  13,  38; 
20  &  21  Vict.  c.  14,  s.  3.  "By  the  common  law,  all  freemen  of  England  had  a  voice 
in  the  election  of  knights  of  the  parliament  within  the  counties  where  they  dwelt. 
But  now  by  the  statutes  of  8  H.  6,  c.  7,  and  10  H.  6,  c.  2.  they  are  restrained  to  such 
as  have  40s  freehold  per  annum  within  the  county,  &c.  :"  Dalton's  Sheriff,  c.  92,  p. 
334.  This  right  was  still  further  restricted  by  the  7  it  8  W.  3,  c.  25,  s.  7,  and  the 
18  (i.  2,  c.  25,  and  also  by  the  2  W.  4,  c.  45.  It  cannot  be  denied  that  the  proposition 
has  been  generally  assumed  to  be  as  it  is  laid  down  here  by  the  revising-barrister. 
That  proposition  is  founded  upon  the  resolutions  of  the  committee  of  the  House  of 
Commons  in  The  Cambridge  case,  1  Journ.  798,  May  28,  1G24,  which  are  thus  stated  in 
Hey  wood's  County  Elections,  115, — "Mr.  Granville  made  the  report  of  the  committee. 
It  appeared  that  the  freeholders  complained  that  the  scholars  and  fellows  of  colleges 
and  halls,  and  parsons  and  vicars,  came  and  gave  voices  at  the  election  ;  and  [21]  the 
House  agreed  with  the  committee  in  resolving,  upon  question,  '  that  members  of 
colleges,  halls,  or  corporations,  not  having  freehold,  saving  in  right  of  their  colleges, 
halls,  or  corporations,  ought  not  to  have  voice  in  elections  of  knights  or  burgesses.' 
And,  upon  a  second  question,  'that  fellows  and  scholars  that  have  fellowships  and 
chambers  above  40s.  ought  not  to  have  voice  in  elections.'  And  also,  upon  question, 
'  that  parsons  and  vicars  that  have  no  other  freehold  but  glebe  lands,  ought  not  to 
have  voice  in  elections. '"  This  last  resolution  clearly  is  not  law  at  the  present  day. 
So  early  as  the  time  of  the  Rump  Parliament  (1619),  rectors  and  vicars  (having  glebe) 
voted,  and  that  right  was  confirmed  in  the  time  of  Charles  II.,  and  has  repeatedly  been 
recognized  since  (a)-.  The  second  resolution  has,  no  doubt,  been  many  times  acted  upon 
by  committees  of  the  House:  see  2  Peck  well,  113.  [Keating,  J.  It  has  invariably 
been  acted  upon  by  committees.]  In  Rogers  on  Elections,  7th  edit.  p.  150,  it  is  said  : 
"Sole  corporations  vote  without  objection.  It  is  difficult  to  understand  the  principle 
upon  which  individuals  who  are  members  of  corporations  aggregate  are  disabled  from 
voting  in  right  of  the  interest  they  possess  as  members  of  a  corporate  body.  The 
disability  cannot  arise  out  of  the  tenure  by  which  they  hold,  because  such  also  would 
apply  to  corporations  sole  ;  nor  can  any  valid  objection  be  found  in  the  circumstance 
that  they  do  not  hold  their  interest  in  severalty,  because  such  would  also  exclude 
joint-tenants,  tenants  in  common,  and  co-parceners."  And  this  view  is  adopted  in 
Elliott  on  Registration,  2nd  edit.  p.  17.  In  Warren's  Election  Law,  70,  speaking  of 
the  freehold  interest  which  entitles  the  possessor  to  vote,  it  is  said  :  "But  this  freehold 
interest  may  be  vested  in  one  per-[22] -son,  or  in  several  as  joint-tenants  or  as  tenants 
in  common.  Both  these  classes  have  the  right  to  vote ;  joint-tenants,  as  seised  per 
my  et  per  tout;  tenants  in  common,  because  each  has  a  separate  interest  in  his  respec- 
tive share.  Coparceners  constitute,  however  numerous,  but  one  heir,  and  have  but 
one  estate  among  them  :  but,  in  the  case  of  males,  subject  to  sufficiency  of  value,  each 
may  vote;  as  may  also  the  husband  of  a  female  oo-parcener :  Bedfordshire,  2  Luders, 
447.  It  is  otherwise  with  the  members  of  a  corporation  aggregate,  who  have  been 
denied  the  right  of  voting  in  respect  of  the  lands  of  the  corporation,  on  the  ground 
that  thev  arc  \ested  in  the  corporation   itself,  and   not  in  the  individual  members.      It 

(a)1  The  ease  was  argued  on  the  L5th  of  November,  before  Erie,  C.  J.,  Byles,  .1., 

ami    Real  ing,  .1. 

(a):  See  Haywood's  County  Elections,  120,  121. 
C.  P.  xx.— 1* 
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seems  questionable,  however,  whether  this  exclusion  rests  upon  sound  principle.  It 
is  difficult,  indeed,  to  understand  on  what  the  disability  precisely  depends.  It  cannot 
arise  out  of  the  tenure  by  which  the  members  hold,  for  that  would  be  equally 
applicable  to  corporations  sole,  whose  right  to  vote  is  indisputable  ;  nor  out  of  the 
circumstance  of  their  not  holding  their  interest  in  severalty,  for  that  objection  would 
exclude  joint-tenants,  tenants  in  common,  and  co-parceners."  The  reason  assigned  in 
Sewell  on  Registration,  p.  28,  is  that,  "  generally  speaking,  in  corporations  aggregate, 
the  estates  seem  to  form  one  common  property,  which  it  is  impossible  to  assign  with 
certainty  to  any  individual  "  That  reasoning,  however,  can  hardly  be  sound.  The 
cases  of  Heath,  App.,  Haynes,  Resp.,  ante,  vol.  iii.,  p.  389,  and  West,  App.,  Robson,  Resp., 
ante,  vol.  iii.,  p.  422,  will  probably  be  relied  on  for  the  respondent.  But  these  cases 
have  no  direct  bearing  upon  the  question  :  in  the  former,  the  occupation  was  held  to  be 
insufficient ;  and  the  decision  in  the  latter  turned  on  the  fact  that  the  claimants  had 
not  40s.  clear  issuing  out  of  lands  in  Durham, — the  points  here  raised  having  been 
over-[23]-ruled  by  the  revising-barrister.  Simpson,  App.,  Wilkinson,  Resp  ,  8  Scott,  N.  R. 
814,  7  M.  &  G.  50,  1  Lutw.  Reg.  Cas.  168,  is  in  favour  of  the  appellant.  Burleigh 
Hospital  is  a  freehold  building,  divided  into  rooms,  each  of  which  is  of  the  annual 
value  of  41.,  and  is  separately  inhabited  by  a  bedesman  appointed  under  certain  rules. 
Each  bedesman  keeps  the  key  of  his  own  room,  and  the  successor  of  each  deceased 
bedesman  occupies  the  same  room  as  did  his  predecessor.  No  charter,  deed,  or  other 
document  relating  to  the  foundation  could  be  discovered.  The  ordinances  referred  to 
certain  feoffees  and  their  heirs,  but  none  were  known.  By  these  rules,  which  bore 
date  the  20th  of  August,  1597,  it  was  amongst  other  things  provided  that  none  was 
to  be  admitted  who  was  leprous,  a  drunkard,  adulterer,  &c,  and  that  any  one  so 
afflicted,  or  guilty  of  any  of  the  offences  specified,  should  be  displaced  ;  but  there  was 
no  instance  on  record  of  a  bedesman  having  ever  been  displaced.  The  bedesmen 
having  claimed  to  be  entitled  to  vote  for  the  county  in  respect  of  their  several  interests, 
the  barrister  decided  that  a  legal  foundation  might  be  presumed,  not  necessarily 
investing  the  claimants  with  a  corporate  character,  and  that  they  were  respectively 
entitled  to  a  separate  freehold  estate  in  their  rooms  respectively  :  it  was  held  that  his 
conclusion  was  right  in  point  of  law,  and  warranted  by  the  facts.  [Byles,  J.  There 
is  no  common  seal  there.]  That  is  the  only  distinction  between  that  case  and  the 
present.  So,  in  Baxter,  App.,  Newman,  Resp.,  8  Scott,  N.  R.  1019  (7  M.  &  G.  198, 
1  Lutw.  Reg.  Cas.  287,  nom.  Baxter,  App.,  Brown,  Resp.),  the  partnership  was  in  all 
respects  like  this,  except  for  the  seal.  There,  A.,  B.,  C,  and  D.  joined  in  partnership 
to  work  a  fulling-mill.  Money  was  subscribed  by  all  the  partner's ;  with  one  part  of 
which  freehold  land  was  bought,  which  was  conveyed  to  A  and  B.  in  fee  ;  with  other 
part,  a  [24]  mill  was  built  on  the  land,  and  machinery  for  the  mill  was  purchased. 
By  a  partnership  deed  executed  by  A.,  B.,  C,  and  D.,  the  trusts  of  the  land,  mill  &C, 
were  declared  to  be  (among  other  things)  that  A.  and  B.  should  stand  seised  and 
possessed  of  all  the  estates,  property,  goods,  &c,  upon  trust  for  the  benefit  of  them- 
selves and  their  partners,  as  part  of  their  partnership  joint  stock  in  trade  :  there 
was  a  provision  in  the  deed  that  A.  and  B.  might  borrow  money  upon  mortgage  of 
the  stock,  property,  estates,  &c,  belonging  to  the  co-partnership  :  and  it  was  declared 
that  the  land,  mill,  &c,  should  be  deemed  and  considered  as  or  in  the  nature 
of  personal  estate  and  not  real  estate,  and  be  held  in  trust  for  the  partners  as 
part  of  their  partnership  stock  in  trade.  A.  and  B.,  under  the  powers  of  the  deed, 
borrowed  money  for  the  purposes  of  the  partnership,  for  which  they  gave  bonds 
and  notes  in  their  own  names,  but  did  not  mortgage  any  part  of  the  property. 
It  was  held,  that  each  partner  had  an  interest  in  the  realty  corresponding  with  the 
amount  of  shares  held  by  him  in  the  partnership,  and  that  the  money  so  borrowed 
had  not  the  effect  of  mortgages  on  the  shares  of  the  partners.  In  delivering  the 
judgment  of  the  court,  Tindal,  C.  J.,  says :  "  The  ground  on  which  we  consider 
these  claimants  to  have  such  right," — that  is,  a  right  to  vote  in  respect  of  an 
equitable  interest  in  the  realty, — "  is  this,  that  the  property  of  which  the  trustees 
are  seised  in  trust  for  the  benefit  of  the  shareholders  who  form  the  co-partnership, 
is  freehold  land  ;  that  the  co-partners  by  their  committee  are  in  possession  thereof ; 
that  the  trusts  declared  by  the  deed  are  no  more  thair  agreements  and  regula- 
tions entered  into  between  the  co-partners  for  the  better  carrying  on  their  joint 
trade  by  the  means  of  such  land  and  the  mill  erected  thereon,  and  are  not  trusts 
which  are  inconsistent  with   an   equitable   seisin   of   the   freehold   in   the   co-[25]- 
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partners  ;  and,  lastly,  that  it  is  found  by  the  revising-barrister  that  the  amount  of 
the  shares  of  such  of  the  claimants  in  the  real  property  of  the  company  is  sufficient  in 
value  to  confer  a  vote."  And,  after  referring  to  Crawshay  v.  Ma/ale,  1  Swanst.  521, 
Bligh  v.  Brent,  2  Y.  &  C.  268,  and  the  cases  of  The  Vauxhall  Bridge  Company,  1  Gl.  .V 
Jam.  101,  and  Thi  Lancaster  Canal  Company,  Mont,  it  Bligh,  1 12,  his  Lordship  concludes, 
— "  Upon  the  principle,  therefore,  that  the  land  and  mills  built  thereon  are  the  basis 
and  subject-matter  of  the  trade  out  of  which  the  profits  arise,  which  are  to  be  distri- 
buted amongst  the  shareholders  ;  that  the  trusts  relate  only  to  the  management  and 
conduct  of  the  land  and  mills,  and  the  trade  carried  on  by  means  of  the  same  ;  that 
there  is  no  trust  declared  which  is  inconsistent  with  an  equitable  interest  in  the  free- 
hold in  the  respective  shareholders  ;  that  the  co-partners  are,  by  their  committee,  in 
possession  ;  and,  lastly,  that  the  value  of  each  man's  share  is  sufficient  to  enable  him 
to  vote, — we  think  the  shareholders  had  an  equitable  seisin  in  a  sufficient  estate  to 
entitle  them  to  vote  for  the  county."  [Byles,  J.  The  case  of  an  ordinary  partnership 
differs  essentially  from  that  of  a  joint-stock  company.  In  the  former,  a  new  partner 
cannot  be  introduced  without  the  assent  of  the  members  of  the  firm.  Would  the 
parties  in  Baxter,  -//'/<.,  Newman,  Besp.,  have  lost  their  right  to  vote  if  they  had  been 
completely  registered  under  the  7  &  8  Vict.  c.  110,  which  had  then  just  passed,  and 
the  words  of  which  are  nearly  the  same  as  those  of  the  19  &  20  Vict.  c.  47,  and  20  & 
21  Vict  c.  14  ]\  The  respondent  must  contend  that  they  would.  Every  reason  given 
by  the  court  in  Boater,  App.,  Newman,  lies/.*.,  is  equally  applicable  here :  and  the  court 
will  not  further  abridge  the  rights  of  freeholders,  where  there  are  no  express  words 
of  an  act  of  parliament  to  warrant  it.  [Erie,  C.  J.  Has  [26]  the  exclusion  of  corpora- 
tions aggregate  ever  been  recognized  by  any  act  of  parliament  ?]     No. 

Manisty,  Q.  C,  contra.  To  entitle  a  party  to  be  registered  as  an  elector  in  respect 
of  a  freehold  qualification,  he  must  be  seised  of  a  legal  or  an  equitable  freehold  of  the 
yearly  value  of  40s.  It  is  conceded  that  no  distinction  can  be  taken  between  a 
corporate  body  under  the  statutes  referred  to  and  an  ordinary  corporation  aggregate. 
The  general  principle,  which  has  never  to  this  moment  been  doubted,  is  well  stated  in 
Grant  on  Gorporations,  p.  5, — "Gontinuous  identity,  a  name,  and  a  common  seal,  seem 
indispensable  requisites  to  the  creation  of  a  corporation  proper.  The  principal  dis- 
tinctions between  a  corporation  and  any  other  body  of  persons  associated  together  for 
specific  purposes  are,  besides  the  attributes  above  mentioned,  these  further  important 
characteristics,  namely,  that  corporators  in  general  are  not  liable,  either  civilly  or 
criminally,  for  any  share  they  may  have  taken  in  a  regular  corporate  act  within  the 
competence  of  the  corporation  to  perform  :  and  that  corporators,  where  the  corporation 
is  possessed  either  of  personalty  or  real  property,  have  in  general  no  individual  share, 
right,  title,  or  estate  to  or  in  any  specific  part  or  portion  thereof,  which  is  wholly 
vested  in  the  ideal  entity  or  abstraction,  the  corporation,  and  not  in  the  body  of 
persons  who  happen  to  be  at  any  given  time  the  existing  corporators,  either  jointly, 
severally,  or  as  joint-tenants,  or  tenants  in  common,  or  in  any  other  mode  or  way 
whatsoever."  These  persons  elect  to  become  a  corporate  body  with  all  the  incidents 
which  the  law  attaches  to  the  corporate  character.  The  shareholders  in  such  a 
corporation  are  only  interested  in  the  profits  in  proportion  to  the  value  of  their  shares. 
They  have  no  equitable  seisin,  as  the  partners  had  in  Baxter,  [27]  -//'/'•,  Newman,  Resp. 
There  is  no  resulting  trust.  They  are  a  perpetually  fluctuating  body.  Take  the  case 
of  a  railway  company  whose  line  runs  through  several  counties.  The  land  vested  in 
them  is  held  just  as  this  property  is  held.  Could  it  be  said  that  every  shareholder 
would  have  a  vote  for  every  county  in  which  the  company  holds  land,  provided  the 
annual  value  lie  sufficient  to  give  each  10s.  a  year  therein.'  And  if  so,  how  is  the 
value  to  be  ascertained  '.  If  parties  choose  to  become  trading  corporations,  they  must 
be  content  to  take  the  burthens  with  the  advantages  of  that  character.  No  good 
reason  can  be  suggested  why  a  trading  corporation  should  be  placed  upon  any  other 
tooting  in  this  respect  than  any  other  corporal  ion  aggregate.  The  shares  are  by  the 
statute  I!)  &  20  Vict.  C.  4  7,  s.  15,  declared  lo  be  personal  estate  :  and,  but  for  the 
provision  in  s.  38,  the  holding  of  land  by  these  companies  would  be  within  the  pro 
hibition  of  the  mortmain  acts.  In  Bligh  v.  Brent,  2  Y.  &  ('.  268,  it  was  held  that  real 
property  held  for  the  purposes  of  a  trading  company  is,  in  equity,  to  be  deemed  in 
the  nature  of  personal  estate,  although  the  company  is  a  Corporation,  and  the  shares 
are  assignable,  and  one  shareholder  is  not  answerable  for  the  acts  of  another  in  relat  ion 
to  the  partnership  concern,     in  the  course  of  the  argument  there,  it  was  observed  by 
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counsel,  that,  "in  every  joint-stock  company,  the  shareholder  has  an  estate  of  the 
same  nature  as  the  company.  In  all  the  cases  which  have  been  cited  that  principle 
was  taken  for  granted,  and  in  the  cases  of  real  property  the  widow  was  held  dowable." 
But  Lord  Abinger,  C.  B.,  said  :  "  If  a  joint-stock  company  purchase  property,  each 
individual  shareholder  has  an  interest  in  it ;  but,  the  moment  the  company  becomes 
a  corporation,  the  corporation  has  the  property  in  trust  for  the  individuals.  That 
proceeds  on  the  prin-[28]-ciple  that  a  man  cannot  be  trustee  for  himself."  And 
Parke,  B.,  says:  "The  difficulty  arises  from  confounding  the  corporation  with  the 
persons  who  take  the  profits  :  those  persons  have  no  right  to  anything  but  the  profits." 
That,  it  is  submitted,  is  the  true  principle.  The  utmost  these  parties  have  is,  a  right 
to  a  share  in  the  profits.  Baxter,  App.,  Newman,  Resp.,  is  in  reality  a  strong  authority 
for  the  respondent.  Maule,  J.,  in  the  course  of  the  argument,  there  says, — 8  Scott, 
N.  R.  1030, — "In  the  case  of  a  corporation,  it  is  the  whole  body, — the  abstraction  of 
law, — that  is  seised.  The  members  are  no  more  seised  than  the  members  of  a  man's 
body  could  be  said  to  be  seised  of  his  estate."  [Byles,  J.  Do  you  contend,  that,  if 
a  partnership  consisting  of  more  than  seven  members  becomes  possessed  of  land,  and 
afterwards  obtains  a  certificate  of  complete  registration  under  these  acts  of  parliament, 
its  members  lose  the  right  of  voting!]  The  moment  they  become  a  corporate  body 
their  right  of  voting  is  gone. 

West,  in  reply.  The  argument  derived  from  the  fact  of  the  members  of  these 
companies  being  a  fluctuating  body,  is  entitled  to  little  consideration  ;  for,  no  man  is 
entitled  to  have  his  name  inserted  in  the  register,  except  in  respect  of  a  property 
qualification  held  by  him  for  the  statutory  period. 

Cur.  adv.  vult. 

Keating,  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  Thomas  Buhner  claimed  to  vote  for  the  west  riding  of  the  county  of 
York  in  respect  of  a  qualification  described  as  "  share  in  freehold  mill  and  tenements  : 
and  the  revising-barrister  found  that  the  claimant  was  a  shareholder  in  a  joint-stock 
company  [29]  incorporated  under  the  provisions  of  the  Joint-Stock  Companies  Acts, 
1856  and  1857,  and  that  he  had  40s.  a  year  in  respect  of  his  shares,  arising  out  of  a 
certain  freehold  mill  and  premises. 

It  was  objected  that  the  shares  in  a  company  incorporated  under  the  provisions  of 
the  Joint-Stock  Companies  Acts  did  not  confer  upon  the  holder  a  right  to  vote  in 
respect  of  the  lands  held  by  the  corporation  :  and  the  revising-barrister  decided  against 
the  claim.     We  think  he  was  right. 

The  Joint-Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  -17,  s.  13,  provides,  that, 
upon  the  incorporation  of  the  company  being  certified  by  the  registrar,  the  shareholders 
"  shall  thereupon  be  a  body  corporate  by  the  name  prescribed  in  the  memorandum  of 
association,  having  a  perpetual  succession  and  a  common  seal,  with  power  to  hold  lands, 
but  with  such  pecuniary  liability  on  the  part  of  the  shareholders  as  is  hereinafter  men- 
tioned:'' and  by  the  15th  section  of  the  same  act  it  is  enacted  that  "the  shares  so 
issued  shall  be  personal  estate,  and  shall  not  be  of  the  nature  of  real  estate." 

It  being  thus  provided  that  the  lands  shall  be  held  by  the  corporation,  and  that 
the  shares  shall  be  personal  property  and  not  in  the  nature  of  real  property,  we  are 
of  opinion  that  a  shareholder,  as  such,  can  have  no  freehold  estate,  legal  or  equitable, 
in  any  lands  so  held  by  the  corporation,  and  that  his  rights  are  confined  to  a  propor- 
tionate share  in  the  profits  of  the  company.  This  opinion,  which  seems  to  us  so  entirely 
consistent  with  the  legal  constitution  of  a  corporation,  and  the  distinction  between  the 
corporate  body  and  its  individual  members,  is  fully  sustained  by  the  authorities  on 
the  subject.  In  Bligh  v.  Brent,  2  Y.  &  C.  268,  it  was  clearly  laid  down,  that,  in  a 
joint-stock  company  incorporated  by  act  of  parliament,  the  shareholders  are  entitled 
to  no  direct  interest  in  the  [30]  land  held  by  the  corporation  ;  that  no  part  of  the 
realty  is  held  in  trust  for  them ;  but  that  all  they  are  entitled  to  is,  that  the  property 
held  by  the  corporation  shall  be  used  to  create  profits,  in  which  they  have  a  right  to 
participate  rateably  according  to  the  number  of  their  shares.  This  case  was  recog- 
nized, and  the  principle  of  its  decision  acted  on,  in  Hilton  v.  Gerund,  1  De  Gex  & 
Smale,  183,  and  has  never  been  departed  from  in  any  of  the  subsequent  cases.  The 
decisions  upon  the  mortmain  acts  also  proceed  on  similar  principles:  see  Sparling  v. 
Parker,  9  Beavan,  450 ;  and  Walker  v.  Milne,  1 1  Beavan,  507.  In  Myers  v.  I'erigal, 
11  C  B.  90,  this  court  held  that  shares  in  a  banking  company,  where  the  real  estate 
was  vested  in  trustees,  and  the  shareholders  were  entitled  to  profits  only,  were  not 
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within  the  mortmain  acts  ;  and  that  decision  was  acted  on  by  Lord  St.  Leonards,  and 
is  reported  in  2  De  Gex,  M'N  &  G.  599.  In  Watson  v.  Spratley,  10  Exch.  222,  a 
question  arose  whether  shares  in  a  mine  conducted  by  a  joint-stock  company  on  the 
cost-book  principle  were  an  interest  in  land  within  the  4th  section  of  the  Statute  of 
Frauds  ;  and,  although  the  court  was  divided  as  to  whether  the  opinion  of  the  jury 
should  have  been  taken  upon  the  facts  of  the  case,  yet  all  the  judges  agreed  that  the 
distinction  above  stated  between  the  corporation  and  its  members,  in  a  joint-stock 
company  incorporated  by  act  of  parliament,  in  respect  of  lands  held  by  the  corporation, 
was  well  established. 

We  were  pressed  during  the  argument  by  the  case  of  Baxter  v.  Brown,  7  M.  &  G. 
198  (nom.  Baxter  v.  Newman,  8  Scott,  N.  R.  1019,  1  Lutw.  Reg.  Cas.  287).  There, 
partnership  property,  including  lands,  was  conveyed  to  the  use  of  trustees,  and  the 
deed  of  partnership  provided  that  they  "  should  stand  seised  and  possessed  thereof  and 
interested  therein  upon  trust  for  the  benefit  of  themselves  and  their  partners  in  the 
said  joint  concern  as  [31]  part  of  their  partnership  joint-stock  in  trade."  There 
would  be  little  doubt  that,  under  such  a  conveyance,  the  partners  who  were  not  trustees 
would  still  take  an  equitable  interest  in  the  lands  of  the  partnership  :  but  it  was 
insisted  that,  as  it  was  provided  by  the  deed  that  the  property,  including  lands, 
"  should  be  deemed  and  considered  as  or  in  the  nature  of  personal  estate,  and  not  real 
estate,"  the  partners  had  not  such  an  equitable  interest  as  entitled  them  to  vote  under 
any  of  the  statutes  which  confer  the  franchise.  This  court,  however,  held  that  they 
were  so  entitled,  notwithstanding  the  clause  in  the  partnership  deed  above  referred 
to,  which,  as  a  voluntary  agreement  by  the  partners  inter  se,  might  regulate  the  mode 
of  enjoyment,  but  could  not  change  the  nature  and  quality  of  their  estates.  The 
Lord  Chief  Justice,  however,  in  giving  judgment,  carefully  distinguishes  that  case 
from  one  in  which  a  company  is  incorporated  by  act  of  parliament,  with  a  statutory 
declaration  that  the  shares  shall  be  deemed  personalty,  and  not  in  the  nature  of  real 
estate  ;  in  which  latter  case  there  could  be  no  freehold  interest  in  the  several  share- 
holders, so  as  to  entitle  them  to  vote. 

The  resolution  of  the  House  of  Commons  in  1624,  which  was  cited  in  argument 
before  us,  could  not  of  course  deprive  a  party  of  any  right  of  voting  conferred  by 
statute  :  but  in  this  case  it  seems,  so  far  as  it  applied  to  corporations  aggregate,  to 
have  been  a  sound  declaration  of  the  law  upon  the  subject :  and  the  fact  that  members 
of  such  corporations  have  not  been  in  the  habit  of  voting  in  respect  of  lands  held  by 
the  corporate  body,  is  strong  to  shew  that  the  opinion  we  now  distinctly  express  is 
that  which  has  long  been  entertained. 

The  judgment  of  the  revising-barrister  will  be  affirmed. 

Judgment  affirmed. 


[32]    County  of  Kent.— Eastern  Division. 

James  An. and,  Appellant;  Charles  Edward  Lewis,  Respondent.     Nov.  26th,  I860. 

[S.  C.  K.  &  G.  334  ;  30  L.  J.  C.  P.  29  ;  3  L.  T.  470  ;  7  Jur.  N.  S.  421  ;  9  W.  R.  123.] 

The  members  of  a  corporation  aggregate, — e.g.  the  "Company  of  Free  Dredgers  of 
Whitstable,"  incorporated  by  statute  33  G.  3,  c.  42, — are  not  entitled  to  be 
registered  in  respect  of  the  freehold  property  held  by  the  corporation  ;  they  having 
no  seisin,  either  legal  or  equitable,  but  a  mere  right  to  participate  in  profits. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  eastern  division  of 
the  county  of  Kent,  Edward  Thomas  Andrews  duly  claimed  to  have  his  name  inserted 
in  the  list  of  voters  for  the  parish  of  Sea  Salter,  in  the  said  county,  tinder  the  following 
circumstances : — 

The  claimant  on  the  31st  day  of  July,  and  long  before,  had  been,  and  still  is,  a 
freeman  and  member  tit  a  certain  corporation  called  "The  Company  of  Free  Fishers 
and  Dredgers  of  Whitstable,  in  the  county  of  Kent,"  now  consisting  of  three  hundred 
anil  fnity  freemen  or  members,  which  corporation  was  created  by  the  statute  33  *<.  3, 
c.  42,  intituled  "An  act  for  incorporating  the  company  of  lice  fishers  and  dredgers  of 
Whitstable.  in  the  county  of  Kent,  ami  for  the  better  ordering  .and  government  of 
the  fishery." 
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By  the  preamble  to  this  act  it  is  recited  that  "  Whereas  there  hath  time  out  of 
mind  been  an  oyster -fishery  within  the  limits  of  the  manor  and  royalty  of  Whitstable, 
in  the  county  of  Kent,  extending  from  the  sea-beach  a  very  considerable  distance  into 
the  sea,  which  fishery  hath  all  that  time  been  managed  and  carried  on  by  and  at  the 
expense  of  a  certain  company  of  free  dredgers  called  the  Whitstable  Company  of 
Pledgers,  who  have  held  the  same  from  time  out  of  mind  as  tenants  under  the  lord 
of  the  said  manor  and  royalty  on  payment  of  a  certain  annual  rent :  And  whereas  by 
antient  usage  and  custom  no  persons  are  entitled  to  dredge  for  oysters  within  the 
said  manor  [33]  and  royalty,  except  the  members  of  the  said  company  :  And  whereas 
the  good  order  and  government  of  the  said  fishery  is  of  great  public  concern,  and  it 
would  much  tend  to  the  carrying  on  and  good  management  thereof,  if  the  said 
company  were  allowed  to  purchase  the  said  manor  and  royalty  of  Whitstable,  or  such 
part  thereof  as  would  be  convenient  for  the  better  regulation  of  the  said  fishery  :  And 
whereas  Thomas  Foord,  of  the  parish  of  St.  Dunstan,  near  the  city  of  Canterbury,  in 
the  county  of  Kent,  gentleman,  hath  purchased,  to  him  and  his  heirs,  of  the  lord  of 
the  said  manor  and  royalty,  the  said  royalty  of  fishing  and  oyster-dredging,  and  the 
ground  and  soil  of  the  said  fishery  from  the  south  and  south-cast  sides  of  the  said 
sea-beach  at  Whitstable,  as  the  same  is  and  hereafter  shall  be  thrown  up  by  the  sea 
from  time  to  time,  and  the  sea-beach  and  all  lands  and  grounds  from  thence  into  the 
sea,  as  far  as  the  said  fishery  extends,  whether  the  same  be  more  or  less  than  the 
quantity  of  land  now  belonging  to  the  said  fishery  ;  and  also  the  customary  payments 
usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on  account  of  any  ship 
or  vessel,  or  the  landing  of  goods  or  merchandise  within  the  said  manor,  or  for  the 
admission  of  freemen,  or  other  payments  for  the  regulation  of  the  freemen  and  fishing 
there,  and  all  other  payments  whatsoever  to  be  made  at  the  water  court  of  free 
dredgers  there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  articles,  and 
things  which  of  right  belong  unto  and  are  the  property  of  the  lord  of  the  said  manor 
by  reason  of  the  wrecks  of  the  sea,  or  other  such  like  rights  and  forfeitures  within 
the  limits  of  the  sea-beach  aforesaid  (subject  to  the  right  of  the  said  company  of 
dredgers  in  the  said  fishery),  and  also  full  power  and  authority  unto  the  said  Thomas 
Foord,  his  heirs  and  assigns,  and  every  of  them,  to  nominate  or  [34]  appoint  a  steward 
or  stewaids,  or  water-bailiff  or  water-bailiffs,  or  other  usual  officers  of  the  said  fishery, 
and  to  summon  and  hold  all  such  water  courts  or  courts  of  dredging  as  shall  be 
necessary  to  be  held  for  any  of  the  purposes  aforesaid, — all  which  said  estate,  right, 
powers,  and  authorities  the  said  Thomas  Foord  is  willing  to  convey  unto  the  said 
company  and  their  successors  for  their  own  use  and  benefit :  And  whereas  the  said 
company  are  willing  to  purchase  the  royalty  of  the  said  fishery,  but  they  are  disabled 
from  doing  so,  both  because  doubts  have  arisen  whether  the  said  company  be  a 
corporation  in  law,  notwithstanding  it  has  existed  time  out  of  mind,  and  likewise  on 
account  of  the  statutes  of  mortmain  :  Wherefore,  for  the  better  regulation  and  govern- 
ing of  the  said  fishery,  and  to  remove  any  doubts  concerning  the  company  being  a 
corporation,  and  to  enable  them  to  purchase  the  said  manor  and  royalty  of  Whitstable, 
or  such  part  thereof  as  shall  be  found  convenient  for  the  better  management  of  the 
said  fishery,  be  it  enacted,  &c,  that  the  several  persons  at  present  composing  the 
Whitstable  Company  of  Dredgers,  and  all  and  every  person  and  persons  who  now  are 
or  at  any  time  hereafter  shall  be  free  of  the  said  fishery,  shall  be,  and  they  are  hereby 
declared  and  adjudged  to  be,  a  distinct  and  separate  body  politic  and  corporate,  in 
deed  and  in  name,  by  the  name  or  style  of  the  Company  of  Free  Fishers  and  Dredgers 
of  Whitstable,  in  the  county  of  Kent ;  and  that  by  the  above  name  they  shall  have 
perpetual  succession  and  a  common  seal,  with  power  from  time  to  time  to  change, 
alter,  break,  and  make  new  the  same,  when  and  as  often  as  they  shall  judge  the  same 
to  be  expedient ;  and  that  they  and  their  successors  by  the  same  name  may  sue  and 
be  sued,  implead  and  be  impleaded,  answer  and  be  answered  unto,  in  all  or  by  any 
court  or  courts  of  record  and  places  of  judicature  within  this  kingdom." 

[35]  By  the  above  statute,  and  by  the  bye-laws  and  regulations  made  under  the 
authority  thereof,  the  said  corporation  purchased  a  part  of  the  said  manor  and  royalty 
in  the  said  statute  mentioned  ;  and  by  certain  indentures  of  lease  and  release  there- 
upon made  between  Thomas  Foord  (in  the  said  statute  mentioned)  of  the  one  part, 
and  the  said  Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  said  county 
of  Kent,  then  lately  incorporated,  of  the  other  part,  and  bearing  date  the  4th  and  5th 
of  June,  1793,  he  the  said  Thomas  Foord  did  grant,  bargain,  sell,  alien,  release,  and 


9  C.  B.  (N.  S.)  36.  ACL  AND    V.  LEWIS  15 

confirm  unto  the  said  Company  of  Free  Fishers  and  Dredgers,  and  their  successors 
and  assigns,  all  that  the  royalty  of  fishing  or  oyster-dredging,  and  the  right  of  taking 
oysters  and  other  fish  within  the  manor  of  Whitstable,  in  the  said  county,  and  the 
ground  and  soil  of  the  said  fishery,  as  therein  mentioned  ;  and  also  the  customary 
payments  usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on  account 
of  the  anchorage  of  any  ship  or  vessel,  or  the  landing  of  any  goods  or  merchandise 
within  the  said  manor,  or  for  the  admission  of  freemen,  or  other  payments  of  the 
regulation  of  the  freemen  and  fishery  there,  and  all  other  payments  whatsoever  at  the 
water  court  of  free  dredgers  there,  and  all  such  like  payments,  and  all  manner  of 
forfeitures,  articles,  and  things  which  of  right  belong  unto  and  are  the  property  of  the 
lord  of  the  said  manor,  by  reason  of  any  wrecks  of  the  sea,  or  other  such  like  rights 
and  forfeitures  arising  within  the  limits  of  the  sea-beach  aforesaid,  To  hold  the  same 
unto  the  said  Company  of  Free  Fishers  and  Dredgers,  their  successors  and  assigns,  to 
the  only  proper  use  and  behoof  of  the  said  Company  of  Free  Fishers  and  Dredgers, 
their  successors  and  assigns  for  ever. 

The  said  corporation  did  thereupon  receive  and  take,  and  (with  the  exception  of 
the  parts  sold  as  thereafter  [36]  mentioned)  have  ever  since  enjoyed  the  said  manor 
and  royalty,  and  all  the  powers  and  privileges  belonging  thereto,  and  all  matters  and 
things  conveyed  thereby. 

The  said  corporation  or  company  have  repaid  all  moneys  borrowed  and  all  debts 
of  every  kind  at  any  time  owing  by  the  said  corporation,  and  have  received  and  taken 
to  their  own  use  the  whole  of  the  profits  of  the  said  manor  and  royalty.  These 
profits,  after  deducting  the  expenses  of  working  and  management,  have  been  divided 
proportionately  amongst  and  received  by  the  members  of  the  corporation,  and  have 
always  amounted  and  still  do  amount  to  a  much  larger  annual  sum  for  each  member 
than  40s.  a  year.  The  corporation  have  also,  under  the  powers  of  the  said  statute, 
at  different  periods,  sold  portions  of  their  land  so  purchased  and  conveyed  to  them  as 
aforesaid,  and  the  purchase-money  thereof  was  divided  equally  amongst  the  members, 
and  was  received  and  taken  by  them  to  their  own  individual  use. 

Of  the  ground  or  soil  so  purchased  by  the  corporation,  the  greater  part  is 
permanently  or  periodically  covered  by  the  waters  of  the  sea  :  but  a  portion  is  never 
covered  by  water.  The  former  extends,  and  has  always  extended,  from  the  shore 
upwards  of  two  miles  into  the  sea.  The  annual  value  of  this  portion  to  the  corporation 
is  more  than  80001.  The  annual  value  of  that  portion  which  is  never  covered  by  water 
is  nearly  10001.,  and  amounts  to  more  than  -10s.  a  year  to  each  member.  Of  this 
latter  portion  of  their  ground  or  soil,  the  portion  above  stated  to  have  been  sold  by 
the  said  corporation,  and  the  produce  of  the  sale  of  which  had  been  divided  amongst 
the  members  and  appropriated  to  their  individual  use,  is  part. 

The  members  have  always  considered  and  treated  the  whole  of  the  property  so 
held  by  them  as  belonging  to  themselves  jointly,  as  liable  to  be  disposed  of  and  [37] 
used  by  them  for  their  own  individual  benefit,  at  the  pleasure  of  the  corporation. 

Upon  these  facts,  the  said  Edward  Thomas  Andrews  claimed  to  have  his  name 
inserted  in  the  list  of  voters  aforesaid,  as  holding  a  freehold  estate  of  the  annual  value 
of  40s.  and  upwards.  But,  as  the  revising-barrister  considered  that  the  ground  and 
soil  and  real  property  aforesaid  were  vested  in  the  corporation,  and  not  in  the  members 
thereof  jointly,  he  refused  to  allow  his  claim. 

The  cases  of  several  other  members  of  the  same  corporation  whose  claims  were 
rested  upon  the  same  ground,  were  consolidated  with  the  principal  case. 

Gk  Denman,  for  the  appellant  (a).  Adopting  all  the  arguments  urged  on  behalf  of 
the  appellant  in  the  last  case,  it  is  submitted  that  the  decision  of  the  revising-barrister 
on  this  occasion  was  also  erroneous.  The  case  finds  affirmatively  the  existence  of 
everything  necessary  to  confer  upon  the  appellant  the  right  of  voting  in  respect  of  a 
freehold  interest;  and  the  only  question  is  whether  there  is  anything  in  the  act  of 
parliament  incorporating  the  free  fishers  and  dredgers  of  Whitstable  to  deprive  them 
of  that  right.  It  is  admitted  that  the  right  is  gained  by  having  an  equitable  free- 
hold of  the  requisite  yearly  value.  The  disability  of  members  of  corporations  aggregate 
to  vote  is  founded  upon  the  resolution  of  the  committee  of  the  House  of  Commons  in 

(a)  The  case  was  argued  before  Erie,  C.  J.,  Byles,  J.,  and  Keating,  .).,  immediately 
after  the  case  of  Buhner,  -//'/'■,  Nbrris,  Resp.,  and  before  the  judgment  in  thai  ease  was 
pronounced. 
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Tki'  Cambridge  case  in  1624, — a  resolution  which  has  been  disapproved  of  by  every 
writer  on  election  law  :  see  Rogers  on  Elections,  7th  edit.  p.  150  ;  Elliott  on  Registra- 
tion, 2nd  edit,  p  17  :  Warren's  Election  Law,  70;  Heywood's  [38]  County  Elections, 
1 1 4.  [Erie,  C.  J.  Has  the  disqualification  of  members  of  corporations  aggregate 
been  made  the  subject  of  remark  by  any  of  our  jurists  1  Grant  referred  to  a  note  of 
Speaker  Onslow  on  Burnet,  Oxford  edit.  vol.  iv.,  p.  508,  cited  in  a  note  to  Hallam's 
Constitutional  History  of  England,  vol.  ii.,  p.  596,  referring  to  10  Ann.  c.  23,  and 
18  G.  2,  c.  1<S.]  This  is  widely  different  from  the  case  of  an  ordinary  corporation: 
the  members  have  the  entire  interest  in  the  lands  vested  in  them.  The  act  of  incor- 
poration recites  that  there  hath  been  time  out  of  mind  an  oyster-fishery  within  the 
limits  of  the  manor  and  royalty  of  Whitstable,  in  the  county  of  Kent,  extending 
from  the  sea-beach  a  very  considerable  distance  into  the  sea,  which  fishery  hath  all 
that  time  been  managed  and  carried  on  by  and  at  the  expense  of  a  certain  company 
of  free  dredgers  called  the  Whitstable  Company  of  Dredgers,  who  have  held  the  same 
from  time  out  of  mind  as  tenants  under  the  lord  of  the  said  manor  and  royalty  on 
payment  of  a  certain  annual  rent ;  that,  by  antient  usage  and  custom,  no  persons  are 
entitled  to  dredge  for  oysters  within  the  said  manor  and  royalty  except  the  members 
of  the  said  company  ;  and  that  the  good  order  and  government  of  the  said  fishery 
was  of  great  public  concern,  and  it  would  much  tend  to  the  carrying  on  and  good 
management  thereof  if  the  said  company  were  allowed  to  purchase  the  said  manor 
and  royalty  of  Whitstable,  or  such  part  thereof  as  would  be  convenient  for  the  better 
regulation  of  the  said  fishery.  The  act  then  proceeds  to  incorporate  the  company, 
and  to  enable  them  to  purchase  the  manor  and  royalty.  It  was  never  intended  to 
deprive  the  company  of  any  rights  which  they  before  possessed;  and  it  is  submitted 
that  there  is  nothing  to  prevent  the  members  of  such  a  corporation  from  having  a 
vote.  In  Elliott,  35,  is  a  case  having  some  analogy  to  the  present, — "  It  appears  [39] 
by  the  minutes  of  the  Roscommon  election  committee,  A.D.  1777,  that  several  persons 
voted  in  right  of  eel-weirs  in  the  Shannon  ;  and  Lord  Clare,  then  at  the  bar,  employed 
against  the  candidate  for  whom  they  voted,  did  not  question  the  right:"  Giff.  on 
Elections,  51  ;  Hudson,  74. 

Macnamara,  for  the  respondent.  The  appellant  has  no  freehold  interest,  legal  or 
equitable,  to  entitle  him  to  a  vote.  The  rule  deducible  from  all  the  authorities  is, 
that  the  individual  members  of  a  corporation  aggregate  have  no  interest  in  lands  held 
by  the  corporation  ;  the  whole  seisin  is  in  the  corporation  as  distinct  from  its  members. 
It  is  not  like  the  case  of  a  cestui  que  trust,  who  is  the  lawful  owner  of  the  land.  In 
Viner's  Abridgment,  Corporations  (H.  3),  pi.  9,  it  is  said:  "If  lands  are  given  to  a 
corporation  and  their  successors,  and  the  corporation  is  dissolved,  the  donor  or  his 
heirs  shall  have  back  the  land  again  ;  for,  the  same  is  a  condition  in  law  annexed  to 
the  estate,  &c  Per  cur.  Godb.  211,  pi.  301.  Mich.  1 1  Jac.  C.  B.,  in  the  case  of  The 
Dean  and  Chapter  of  Windsor  v.  Webb."  In  Heywood's  County  Elections,  114,  it  is 
said:  "The  freehold  of  lands  belonging  to  an  aggregate  corporation  is  vested  in  the 
corporation  itself,  and  not  in  the  individual  members  of  which  it  is  composed:  and 
therefore  such  corporators  have  not  a  right  to  vote  for  the  lands  of  the  corporation, 
for  they  have  not  such  an  estate  in  them  as  the  law  requires."  Again,  p.  119,  it  is 
said  :  "  It  has  never  been  disputed  that  persons  being  sole  corporations  have  a  right 
to  vote  at  the  election  of  knights  of  the  shire  for  lands  which  they  hold  in  their 
corporate  capacity,  i.e.  to  them  and  their  successors,  not  to  them  and  their  heirs.  The 
inclination  of  the  House  of  Commons  has  generally  been  to  enlarge  the  franchise  of 
voting,  and  increase  the  number  of  [40]  electors  :  it  may  have,  therefore,  been  thought 
a  distinction  too  refined  to  contend  that  a  privilege  merely  of  a  personal  nature  ought 
to  be  annexed  only  to  lands  which  a  man  holds  in  his  personal  capacity,  and  that  his 
corporate  possessions  cannot  give  him  individual  rights."  In  Grant  on  Corporations, 
p.  1,  the  rule  of  law  is  thus  given,  upon  the  authority  of  numerous  cases:  "It  has 
been  said,  in  language  which  has  attracted  more  animadversion  for  its  quaintness  than 
acquiescence  in  its  accuracy,  that  a  corporation  aggregate  is  only  in  abstracto,  and 
rests  only  in  intendment  and  consideration  of  law, — is  invisible,  immortal,  has  no  soul, 
neither  is  subject  to  imbecilities  or  death  of  the  natural  body.  But  it  is  quite  true 
that  a  corporation  aggregate  is  an  abstract  being,  or  a  metaphysical  body,  and  some- 
thing altogether  distinct  from  the  aggregate  of  the  individual  members,  as  much  so 
as  they  are  from  the  rest  of  Her  Majesty's  subjects.  We  may  here  mention  some 
instances  to  shew  this.     A  suit  in  Chancery  by  a  corporation  is  not  rendered  defective 
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by  the  death  of  one  or  more  of  the  corporators,  which  it  would  be  if  a  corporation 
consisted  of  its  members  in  the  same  way  that  a  partnership  consists  of  the  aggregate 
of  its  partners.  A  corporation  may  be  seised  in  fee  of  a  freehold,  but  in  such  case 
each  corporator  is  not  seised  in  fee  of  the  land  or  of  any  portion  of  it ;  the  entire 
inheritance  is  in  the  corporation,  which  is  something  abstract  from  the  body  of  existing 
corporators,  and  resides  and  is  invested  in,  and  'stands  upon'  (10  Rep.  32  b.,  Sicttons 
J!n.</iilal  case)  that  body  and  their  successors  for  ever.  So  in  respect  of  personal 
property  vested  in  the  corporation,  the  individual  members  are  not  owners  of  that 
property,  nor  is  each  of  them  owner  of  any  part  of  it,  nor  are  they  joint  owners  of  the 
whole,  although  they  are  each  interested  in  the  property,  as  they  may  derive  [41] 
individual  benefit  from  its  increase,  or  loss  from  its  destruction  ;  but  the  abstract 
entity,  the  corporation,  is  the  owner  and  the  only  owner  of  the  property."  In  Exparte 
the  Lancaster  Canal  Company,  1  Deac.  &  Ch.  411,  431,  where  a  question  arose  as  to 
the  property  in  canal  shares,  Sir  E.  Sugden,  in  the  course  of  the  argument,  says, — 
"  If  the  argument  on  the  other  side  be  good  as  to  the  nature  of  the  property  of  the 
shares  in  question,  viz.  that  it  is  real,  then,  in  the  case  of  every  corporation  that  is 
possessed  of  realty,  each  individual  corporator  would  be  possessed  of  real  estate.  He 
would  in  right  of  it  be  entitled  to  vote  in  elections  for  parliament,  and  qualified  to 
sport,  and  to  exercise  all  the  rights  attaching  to  real  property.  But  it  would  be  as 
great  an  absurdity  to  suppose  he  could  have  such  rights,  as  to  contend  that  he  could 
enter  and  enjoy  or  grant  leases  of  the  land.  On  the  contrary,  even  if  he  go  upon  the 
land  (or,  in  this  case,  on  the  towing-path),  he  is  liable  as  a  trespasser:  yet,  who  ever 
heard  of  a  man  being  a  trespasser  on  his  own  property  1  The  real  estate  is  possessed 
by  all  the  corporators,  quasi  a  corporation,  which  alone,  as  a  body,  and  not  the 
component  members  of  it,  has  the  seisin  of  the  estates."  So,  in  Male  on  Elections, 
268,  it  is  said  :  "  Corporations  are  divided  into  aggregate  and  sole.  The  former 
description  of  persons  have  not  a  right  to  vote  for  the  lands  of  the  corporation,  for 
they  belong  to  the  aggregate  body,  and  are  vested  in  the  corporation  itself,  not  in  the 
individual  members  of  which  it  is  composed,  and  consequently  they  have  but  individually 
such  an  estate  in  them  as  the  law  requires.  In  this  respect  it  is  they  differ  from  joint- 
tenancy  or  tenancy  in  common  ;  for,  joint-tenants  and  tenants  in  common  are  each 
seised  individually, — the  former,  per  my  and  per  tout,  the  latter,  of  their  respective 
shares  in  the  land,  which  are  several  in  interest  though  joint  in  possession,  [42]  until 
actual  partition  or  severance  is  made."  And  see  Co.  Litt.  330  b.,  Butler's  note,  citing 
Doe  d.  Alhyns  v.  Horde,  1  Burr.  60,  where  Lord  Mansfield  defines  seisin  to  be  "a 
technical  term  to  denote  the  completion  of  that  investiture  by  which  the  tenant  was 
admitted  into  the  tenure."  The  interest  of  these  parties  may  be  transferred  by  parol, 
an  instrument  in  writing  not  being  necessar}',  as  under  the  statute  of  frauds,  for  the 
conveyance  of  an  interest  in  land.  The  subject  is  very  elaborately  and  explicitly 
dealt  with  by  Parke,  B.,  in  delivering  ihe  judgment  of  the  court  of  Exchequer  in 
Watson  v.  Spratley,  10  Exch.  222, — "In  the  case  of  joint-stock  companies  incorporated 
by  acts  of  parliament,  who  are  generally  possessed  of  land,  the  individual  shareholders 
are  quite  distinct  from  the  corporation  The  shareholders  are  entitled  to  no  direct 
interest  in  the  land  ;  no  part  of  the  realty  is  held  in  trust  for  them  ;  but  all  they  are 
entitled  to  is,  that  the  real  and  personal  property  held  by  the  corporation  should  be 
used  by  them  for  their  benefit,  so  as  to  make  profits,  which,  when  made,  are  to  be 
divided  between  them  rateably,  according  to  their  number  of  shares,  as  personalty 
which  might  be  disposed  of  by  unattested  will  (before  the  Statute  of  Wills),  and 
consequently  could  have  been  disposed  of  by  parol.  This  was  decided  in  lilii/h  v.  Brtnl, 
2  Y.  &  ('.  294,— a  case  which,  we  believe,  has  been  universally  acquiesced  in,  and 
followed  by  several  other  cases,  amongst  others,  Milton  v.  Geratid,  I  1  >e  <  Ie\  &  S.  187." 
"  In  the  case  of  Baxter  v.  Brown  (Newman),  where  there  was  a  fulling-mill  held  by 
trustees  for  the  CO  partners  under  a  partnership  deed,  the  court,  on  the  construction 
of  that  deed,  held  that  there  was  a  trust  of  the  real  estate  for  each  eo  partner,  and 
each  co-partner  was  held  to  be  entitled  to  vote.  Lord  St.  Leonards  (Myers  v.  Perigal, 
2  De  Sex,  M'N.  &  <i.  599,  622)  evidently  is  dissatisfied  with  that  decision  ;  [43]  but, 
if  the  construction  of  the  instrument  was  correct,  and  there  was  a  direct  trust  of  Ihe 
real  estate  for  each  partner  in  proportion  to  their  shares,  the  decision  was  no  doubt 
perfectly  right."  Would  the  members  of  this  company  have  acquired  a  settlement  by 
estate  in  respect  of  their  interest  in  the  property  vested  in  the  body?  The  King  v. 
The  Inhabitants  of  Belford,  10  B.  &  C.  54,  shews  that  they  would  not.     There  the 
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burgesses  of  the  borough  of  Belford  were  entitled  to  receive  such  share  of  the  rent  of 
certain  estates  as  the  corporation  at  large  should  allow  them.  The  estates  were  vested 
in  the  corporation  at  large,  and  demised  by  lease,  whereby  the  rents  were  reserved  to 
the  corporation  :  and  it  was  held  that  a  freeman  of  Belford,  who  resided  in  the  borough, 
and  was  in  the  receipt  of  a  portion  of  the  rents,  which  had  been  assigned  to  him  by 
the  corporation,  did  not  thereby  gain  a  settlement  by  estate.  Bayley,  J.,  there  says  : 
"  The  estate  was  in  the  corporation."  And  Parke,  J.,  adds  :  "  The  pauper  had  nothing 
but  a  privilege  of  taking  a  portion  of  the  profits  of  the  land  at  the  will  of  the 
corporation."  In  Bligh  v.  Brent,  2  Y.  &  C.  295,  Alderson,  B.,  says:  "The  individual 
members  of  a  corporation  are  quite  as  distinct  from  the  metaphysical  body  called  'the 
corporation  '  as  any  others  of  His  Majesty's  subjects  are."  There  is  nothing  to  dis- 
tinguish the  present  from  the  ordinary  case  of  a  corporation  aggregate.  The  free 
fishers  of  Whitstable  are  made  a  corporation  for  the  express  purpose  of  enabling  them 
to  acquire  and  to  hold  land. 

Denman,  in  reply.  The  case  of  Ezpwte  the  Lancaster  Canal  Coinjiniii/,  1  Deac.  & 
Ch.  431,  can  hardly  be  considered  as  an  authority  :  no  reasons  are  given  for  the  judg- 
ment,— a  circumstance  which  draws  from  the  reporters  an  expression  of  regret,  seeing 
the  importance  [44]  of  the  question  to  the  commercial  world.  All  the  text-books  on 
election  law  found  themselves  upon  the  same  authority  for  the  position  now  in  question, 
viz.  the  resolution  of  1624.  Watscn  v.  Spratley  and  the  other  cases  referred  to  were 
all  cases  where  the  question  turned  on  what  was  the  nature  of  the  shares  in  the 
particular  company  ;  but  none  of  them  touch  the  point  now  before  the  court,  viz.  what 
is  the  meaning  of  "free  land  "  in  the  statute  10  H.  6,  c.  2. 

Cur.  adv.  vult. 

Keating,  J ,  now  delivered  the  judgment  of  the  court : — 

This  was  a  consolidated  appeal  against  a  decision  of  the  revising-barrister  for  the 
eastern  division  of  the  county  of  Kent. 

It  appeared  that  one  Edward  Thomas  Andrews,  with  a  number  of  other  persons, 
a  list  of  whose  names,  ive.,  was  appended  to  the  ease,  claimed  to  have  their  names 
inserted  in  the  list  of  voters  for  that  county,  as  members  of  a  certain  corporation  called 
"The  Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  county  of  Kent," 
and  as  entitled  to  freehold  estates  in  respect  of  such  membership.  The  revising- 
barrister  disallowed  the  claims  so  made :  and  we  think  he  was  right  in  so  doing. 

The  corporation  of  which  the  claimants  were  members  was  created  by  an  act  of 
parliament  of  the  33  G.  3,  c.  4  2,  which,— after  reciting  that  a  certain  company  called 
"The  Whitstable  Company  of  Dredgers"  had  from  time  out  of  mind  held  and  carried 
on  under  certain  regulations  an  oyster-fishery  as  tenants  under  the  lord  of  the  manor 
of  Whitstable,  on  payment  of  an  annual  rent,  and  that  it  was  desirable  that  the 
company  should  be  allowed  to  purchase  the  whole  of  the  [45]  said  manor  and  royalty, 
but  that  they  were  disabled  from  so  doing  both  because  it  was  doubtful  whether  they 
were  a  corporation  in  law,  and  also  on  account  of  the  statutes  of  mortmain, — proceeded 
to  enact  that  the  said  company  should  thenceforth  be  incorporated  by  the  name  of 
"The  Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  county  of  Kent," 
with  perpetual  succession  and  a  common  seal ;  and  that  the  corporation  should  exercise 
all  the  powers  of  the  old  company,  and  have  power  to  purchase,  have,  take,  and  enjoy 
the  manor  and  royalty,  and,  when  purchased,  to  sell  and  mortgage  the  same,  and, 
under  certain  regulations,  to  borrow  money,  to  be  secured  by  bonds  under  the  common 
seal  of  the  corporation. 

In  pursuance  of  the  powers  thus  given,  part  of  the  said  manor  and  royalty  was 
soon  after  the  passing  of  the  act  purchased  by  and  duly  conveyed  to  the  corporation, 
their  successors  and  assigns,  to  the  only  proper  use  and  behoof  of  the  corporation,  their 
successors  and  assigns. 

It  appears  to  us  to  be  clear  that  the  effect  of  this  act  of  parliament,  and  of  the 
conveyance  in  pursuance  thereof,  was  to  vest  the  property  of  the  company  in  the 
corporation,  and  that  the  members  individually  had  no  seisin,  legal  or  equitable,  in 
any  of  the  lands  so  purchased  and  held,  nor  any  freehold  interest  so  as  to  entitle  them 
to  vote  under  the  act  of  H.  6,  or  any  of  the  more  recent  statutes.  The  legal  estate 
was  undoubtedly  in  the  corporation  ;  and,  although  the  profits,  when  realized  by  the 
corporation,  were  divisible  amongst  the  members  rateably,  yet  it  appears  to  us,  looking 
to  the  act  of  parliament  and  the  finding  of  the  revising-barrister,  that  the  right  of 
the  individual   members  was    confined   to  a   share  in  the    profits  when  ascertained 
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by  ;i  deduction  of  the  expenses,  and  did  [46]  not  extend  to  any  legal  or  equitable 
interest  in  the  land  itself. 

The  ease,  therefore,  comes  within  our  decision  in  Buhner,  App.,  Nbrris,  Resp.,  ante, 
p.  32,  and  the  authorities  there  cited  would  have  been  applicable  to  it.  The  decision 
of  the  re\  ising  barrister  will  consequently  he  affirmed. 

Decision  affirmed. 

End  of  the  Registration  Cases. 

[47]    In  the  House  os  Lords; 

Trinity  Vacation,  1860. 

Wiieatcroft  and  Cox  v.  Hickman.     August  3rd,  1860. 

[S.  C.  8  H.  L.  C.  268  ;  11  E.  R.  431  (with  note) ;  30  L.  J.  0.  P.  125  ; 
7  Jur.  N.  S.  105;  8  W.  R.  754.] 

The  proper  test  of  liability  as  a  partner  is  not  whether  the  party  sought  to  be  charged 
has  stipulated  for  a  participation  in  profits  as  such,  but  whether  the  person  by 
whom  the  trade  was  actually  carried  on  carried  it  on  in 'the  capacity  of  agent  for 
him. — A.  and  B.,  who  carried  on  the  business  of  iron-masters  in  co-partnership,  by  a 
deed,  purporting  to  be  made  between  A.  and  B.  of  the  first  part,  five  persons  named 
as  trustees  of  the  second  part,  and  the  several  persons  whose  names  were  contained 
in  a  schedule  as  creditors  for  the  sums  therein  mentioned,  and  who  should  execute 
the  deed,  of  the  third  part, — reciting  that  the  said  A.  and  B.  were  indebted  to  the 
several  persons  parties  thereto  of  the  third  part,  and  that  they  had  agreed  to  assign  all 
their  estate  and  effects  for  the  benefit  of  such  creditors, — assigned  the  works  and  all 
their  property  and  effects  to  the  trustees,  upon  trust,  amongst  other  things,  to  carry  on 
the  business  under  the  name  of  "The  Stanton  Iron  Company,"  and  out  of  the  profits 
to  pay  interest  on  mortgages,  &c,  and  to  "pay  and  divide  the  net  income  of  the 
business  remaining  after  answering  the  purposes  aforesaid,  unto  and  among  all  and 
singular  the  creditors  of  A.  and  B.,  in  rateable  proportions,  according  to  the  amount 
of  their  respective  debts  : — Held,  by  the  House  of  Lords, — reversing  the  judgments 
of  the  courts  below, — that,  under  this  deed,  the  creditors  executing  it  did  not  become 
liable  as  partners  for  debts  contracted  by  the  trustees  in  carrying  on  the  trade. 

Benjamin  Smith  and  Josiah  Timmis  Smith  carried  on  business  as  iron-merchants 
at  the  Stanton  Iron  Works,  in  the  county  of  Derby,  under  the  firm  of  Benjamin  Smith 
&  Son.  In  the  year  1849,  the  Smiths,  being  in  difficulties,  executed  a  deed  under 
which  all  their  property  was  conveyed  to  trustees  for  the  benefit  of  their  creditors. 

The  deed  bore  date  the  13th  of  November,  1849,  and  purported  to  be  made  between 
Benjamin  Smith  and  Josiah  Timmis  Smith  (described  as  carrying  on  business  in 
co-partnership  as  iron-merchants  at  the  Stanton  Iron  Works,  in  the  county  of  Derby) 
of  the  first  part,  Francis  Sandars,  John  Thompson,  James  Haywood,  David  Wiieatcroft, 

and  Samuel    Walker  Cox,  of  thfi  second  part,  and   the  said  John  Thomps James 

Haywood,  David  Wheatcroft,  and  the  several  other  persons  and  public  companies 
whose  names  were  set  forth  in  the  schedule  thereunder  written,  and  whose  hands  or 
names  and  seals  were  thereunto  subscribed  and  affixed  by  [48]  themselves  or  their 
respective  partners,  directors,  trustees,  public  oliicers,  agents,  or  attorneys,  being 
respectively  joint  creditors  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  or 
separate  creditors  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  respectively, 
of  the  third  part.  It  then  recited  that  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith  had  for  some  time  past  carried  mi  business  in  co  partnership  as  iron  masters  and 
iron-merchants  under  the  firm  of  Benjamin  Smith  >V  Son,  at  the  Stanton  Iron  Works 
aforesaid,  erected  and  being  in  or  upon  certain  lands  held  (together  with  the  ironstone 
thereunder)  under  a  lease  thereof  granted  to  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  for  the  term  of  twenty  one  years  from  the  25th  of  March,  1846,  by  an 
indenture  dated  the  27th  of  April,  1846,  and  made  between  the  K't.  lion  Phillip 
Henry,  Earl  of  Stanhope,  of  the  one  part,  and  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  of  the  other  part  :  and  that  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  were  jointly,  and  they  respectively,  or  one  of  them,  were  or  was 
separately,  indebted  to  the  persons  ami  companies  parties  thereto  of  the  third  part, 
in  the  several  sums  set  opposite  their  respective   names  in   the  schedule   thereunder 
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written, — the  first  part  of  which  schedule  contained  the  names  of  creditors  of 
Benjamin  Smith  separately,  the  second  part  thereof  the  names  of  creditors  of  Josiah 
Timmis  Smith  separately,  and  the  third  part  the  names  of  creditors  of  the  said 
Benjamin  Smith  and  Josiah  Timmis  Smith  jointly  :  and  that  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith,  for  the  purpose  of  satisfying  their  creditors,  so  far  as 
they  might  be  able,  had  agreed  to  assign  all  their  estate  and  effects  unto  the  said  parties 
thereto  of  the  second  part,  their  executors  and  assigns,  in  manner  thereinafter  men- 
tioned, upon  the  trusts  and  with  and  subject  to  the  powers  and  provisions  thereinafter 
expressed  and  contained  ;  and  that  it  had  also  been  agreed  that  the  seve-[49]-ral 
creditors  parties  thereto  of  the  third  part  should  enter  into  such  covenant  not  to  sue 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  as  thereinafter  contained.  The 
indenture  then  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  premises,  they  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and 
each  of  them,  did  assign  unto  Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox, 
and  their  executors,  administrators,  and  assigns,  all  and  singular  the  lands,  ironstone, 
coal,  church,  or  fireclay  and  hereditaments  comprised  in  the  said  indenture  of  lease  of 
the  27th  of  April,  1846,  and  all  other  the  lands,  tenements,  and  hereditaments  of  or 
to  which  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  or  either  of  them,  are 
or  is  possessed  or  entitled  in  reversion,  expectancy,  or  otherwise,  for  any  term  or  terms 
of  years,  either  absolute  or  determinable  on  any  life  or  lives  or  otherwise,  together 
with  all  mines  and  minerals,  buildings,  erections,  works,  and  fixtures  thereon  or 
therein  respectively,  and  all  rights,  privileges,  easements,  and  appurtenances  thereto 
respectively  belonging,  either  actually  or  by  reputation  enjoyed,  or  otherwise  ;  and 
also  all  and  singular  the  engines,  machinery,  gearing,  plant,  moveable  fixtures,  tools, 
stock  in  trade,  iron,  ironstone,  limestone,  goods,  wares,  and  merchandise,  household 
furniture,  plate,  linen,  china,  books  of  account,  book  and  other  debts,  sum  and  sums 
of  money,  securities  for  money,  policies  of  insurance,  shares,  rights,  and  interests  ;  and 
all  other  the  estate  and  effects  whatsoever  and  wheresoever  of  them  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith,  and  each  of  them,  in  possession,  reversion,  expectancy, 
or  otherwise ;  and  all  the  estate,  right,  and  interest,  claim  and  demand  whatsoever,  at 
law  or  in  equity,  of  them  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and  each 
of  them,  into,  out  of,  or  upon  the  said  pre-[50]-mises  respectively,  or  any  of  them,  or 
any  part  thereof  respectively, — To  have  and  to  hold  all  such  and  such  parts  of  the 
premises  expressed  to  be  thereby  assigned  as  were  holden  for  any  term  or  terms  of 
years,  unto  the  said  Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox,  and  their 
executors,  administrators,  and  assigns,  for  all  the  residue  or  respective  residues  then 
to  come  of  the  term  or  respective  terms  for  which  the  same  respectively  were  then 
holden,  under  and  subject  to  the  rents,  covenants,  conditions,  and  agreements  thence- 
forth on  the  part  of  the  lessee  or  respective  lessees  to  be  paid,  observed,  and  performed  ; 
and  to  have  and  to  hold  all  other  the  premises  expressed  to  be  thereby  assigned,  unto 
the  said  Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox,  and  their  heirs,  executors, 
administrators,  and  assigns,  absolutely, — nevertheless,  as  to  all  and  singular  the  premises 
expressed  to  be  thereby  assigned,  subject  to  the  legal  mortgages  and  incumbrances  then 
affecting  the  same, — and  upon  the  trusts,  and  with  and  subject  to  the  powers  and 
provisions  thereinafter  expressed  and  contained.  The  trustees,  Sandars,  Thompson, 
Haywood,  Wheatcroft,  and  Cox,  were  then  appointed  attorneys  for  the  Smiths,  to 
get  in  their  debts,  &c.  And  it  was  thereby  agreed  and  declared,  that  the  said  Sandars, 
Thompson,  Haywood,  Wheatcroft,  and  Cox,  and  the  survivors  and  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  should  stand  and  be  possessed 
of  and  interested  in  all  such  and  such  parts  of  the  premises  thereby  expressed  to  be 
assigned  as  constituted  separate  property  of  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  respectively,  upon  trust  that  the  said  trustees  or  trustee  should  forth- 
with, or  as  soon  as  circumstances  would  allow,  take  possession  of,  collect,  and  receive 
the  same,  and  sell  and  dispose  of  and  convert  into  money  such  parts  thereof  as  did  not 
consist  of  [51]  money,  and  should  pay  and  divide  the  moneys  to  arise  from  such  taking 
possession,  collection,  receipt,  sale,  disposition,  and  conversion  (after  defraying  there- 
out all  expenses  attending  the  same),  and  also  the  net  rents,  issues,  and  profits  of  the 
said  separate  property  until  sale  and  conversion  thereof,  unto  and  among  all  and 
singular  the  separate  creditors  of  each  of  them  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  respectively,  in  rateable  proportions,  according  to  the  amount  of  their 
respective  debts,  and  to  pay  over  and  apply  any  surplus  arising  therefrom  in  manner 
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thereinafter  directed  with  respect  to  the  joint  property  of  the  said  Benjamin  Smith 
and  Josiah  Timruis  Smith,  subject,  nevertheless,  to  the  provisions  thereinafter  con- 
tained. And  it  was  thereby  agreed  and  declared  that  the  said  trustees,  and  the 
survivors  and  survivor  of  them,  and  their  and  his  assigns,  and  the  executors  and 
administrators  of  such  survivor,  should  stand  and  be  possessed  of  and  interested 
in  all  such  and  such  parts  of  the  premises  expressed  to  be  thereby  assigned,  as 
constituted  joint  property  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith, 
upon  trust  that  the  said  trustees  or  trustee  did  and  should  forthwith,  or  as  soon 
as  circumstances  would  allow,  take  possession  of  the  same,  and  sell,  dispose  of,  and 
convert  into  money  such  parts  thereof  as  should  not  be  necessary  to  carry  on  the 
said  business  (not  exceeding  in  estimated  value  the  sum  of  £4000),  under  the  trust 
for  that  purpose  thereinafter  contained,  and  collect  and  receive  such  parts  thereof  as 
consisted  of  debts  or  moneys  due  or  owing  or  payable  or  to  become  payable  to  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  jointly,  and  hold  and  dispose  of 
the  moneys  to  arise  by  all  or  any  of  such  means  (after  payment  thereout  of  all 
expenses  attending  the  same,)  and  by  the  net  rents,  issues,  and  profits  of  the  last- 
mentioned  trust  premises,  until  sale  and  conversion  [52J  thereof,  as  part  of  the 
gross  income  to  arise  from  the  business  to  be  continued  and  carried  on  under  the 
trust  in  that  behalf  thereinafter  contained  :  And  upon  further  trust  that  they  the 
said  trustees  or  trustee,  and  their  or  his  assigns,  did  and  should  continue  and  carry 
on,  under  the  name  or  style  of  the  Stanton  Iron  Company,  the  business  theretofore 
carried  on  by  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  in  co-partnership 
as  aforesaid,  and,  for  that  purpose,  use,  occupy,  manage,  maintain,  and  employ  the 
said  work  and  all  other  the  joint  property  thereby  assigned,  in  such  manner  as  the 
said  trustees  or  trustee  should  deem  expedient ;  with  full  power  for  the  said  trustees 
or  trustee,  and  they  were  thereby  authorized  and  empowered,  to  hold  any  portion  of 
the  trust  property  for  the  space  of  two  calendar  months  from  the  date  thereof  undis- 
posed of,  if  they  should  so  think  fit;  and,  further,  for  the  said  trustees  or  trustee 
from  time  to  time  to  sell  and  convert  into  money  any  trust  property  for  the  time 
being  used  in  or  held  for  the  purposes  of  the  said  business,  and  which  they  or 
he  might  think  it  unnecessary  to  hold  or  retain,  or  advisable  to  dispose  of  for  the 
purposes  thereof,  and  the  money  to  arise  thereby,  after  payment  thereout  of  all 
expenses  attending  such  sale  and  conversion,  to  be  held  and  disposed  of  as  part 
of  the  gross  income  arising  from  the  said  business  ;  and  with  power  as  occasion 
might  require  to  procure  any  new  or  renewed  lease  of  any  part  of  the  business 
property  for  the  time  being  held  under  lease,  on  such  terms  as  they  or  he  might  deem 
expedient,  and  to  pay  the  Hues,  premiums,  and  expenses  for  and  attending  any 
such  new  or  renewed  lease  out  of  the  income  arising  from  the  said  business ; 
and  with  power  to  insure  any  of  the  business  property,  &c. ;  and  with  power  for 
the  said  trustees  or  trustee  from  time  to  time  to  erect,  make,  procure,  and  employ 
[53]  all  such  buildings,  erections,  ways,  works,  engines,  machinery,  live  ami  dead 
stock,  carriages,  tools,  implements,  conveniences,  and  things  whatsoever,  as  they  or  he 
should  think  necessary  or  convenient  for  the  purpose  of  the  said  business,  and  to 
maintain  and  keep,  repair,  alter,  remove,  dispose  of,  and  replace  the  buildings,  erections, 
ways,  works,  engines,  machinery,  live  and  dead  stock,  carriages,  tools,  implements, 
conveniences,  and  things  for  the  time  being  used  in  or  held  for  the  purposes  of  the 
said  business,  as  they  or  he  should  think  lit;  and  with  power  to  sell  and  dispose  of 
the  iron  already  or  thereafter  to  be  made,  obtained,  or  manufactured,  and  other  the 
stock  in  trade  for  the  time  being,  at  such  times,  upon  such  terms,  and  in  manner  in 
all  respects  as  they  or  he  should  think  tit  ;  and  with  power,  for  any  of  the  purposes 
aforesaid,  or  otherwise  in  relation  to  the  said  business,  to  employ  all  such  managers, 
overseers,  viewers,  clerks,  travellers,  agents,  workmen,  miners,  servants,  and  other 
persons,  as  the  said  trustees  or  trustee  should  deem  expedient,  ami  to  pay  or  allow 
them  such  salaries,  commission,  wages,  or  other  remuneration,  as  they  or  he  should 
think  fit;  and  generally  with  full  power  for  the  said  trustees  or  trustee  to  enter  into, 
make,  do,  and  execute  all  such  contracts,  agreements,  instruments,  acts,  deeds,  matters, 
and  things  whatsoever  in  or  about  or  in  relation  to  the  continuing  and  carrying  on 
the  saiil  business  as  they  or  he  should  think  proper,  as  fully  and  effectually  to  all 
intents,  effects,  and  purposes,  as  if  they  or  he  were  or  w;is  solely  and  absolutely  entitled 
thereto  and  to  the  property  employed  therein  ;  and  it  was  thereby  declared  ami  agreed 
that  the  clear  rents,  issues,  and  profits  of  any  lauds  or  other  property  for  the  time 
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being  held  for  the  purpose  of  the  said  business  should  be  applied  as  part  of  the  gross 
income  of  the  business,  and  that  the  said  trustees  or  trustee  should  [54]  by  and  out 
of  the  gross  income  of  the  business  pay  the  rents  and  observe  and  perform  the  lessees' 
covenants  and  agreements  reserved  and  contained  in  the  said  indenture  of  lease  of  the 
27th  of  April,  1846,  or  in  any  other  lease  or  leases  under  which  any  hereditaments 
for  the  time  being  held  for  the  purpose  of  the  business  should  be  holden  ;  and  also 
pay  and  discharge  the  interest  as  it  became  due  and  payable  upon  the  said  mortgages 
and  incumbrances,  and  also  pay  and  defray  all  the  costs  and  expenses  of  and  relating 
to  the  preparing,  ingrossing,  and  executing  those  presents,  and  also  all  costs  and 
expenses  to  be  incurred  from  time  to  time  for  any  of  the  purposes  thereinbefore 
expressed  in  the  powers  relating  to  the  said  business,  and  all  other  expenses  and 
losses  to  be  incurred  or  sustained  in  carrying  on  the  said  business  as  aforesaid  ;  and 
should  pay  and  divide  the  net  income  of  the  said  business  remaining  after  answering 
the  purposes  aforesaid,  unto  and  among  all  and  singular  the  creditors  of  the  said 
Benjamin  Smith  and  Josiah  Timmis  Smith,  and  each  of  them,  in  rateable  proportions 
according  to  the  amount  of  their  respective  debts, — subject,  nevertheless,  to  the 
provisions  thereinafter  contained :  provided  always  that,  in  distributing  such  net 
income,  the  same  should  be  deemed  and  taken  to  be  the  joint  property  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  :  And  it  was  thereby  agreed  and 
declared  that  it  should  be  lawful  for  the  trustees  or  trustee,  of  their  or  his  own 
accord,  and,  upon  the  request  in  writing  of  any  two  or  more  joint-creditors,  parties 
thereto,  whose  debts  should  amount  together  to  30001.,  it  should  be  incumbent  upon 
the  said  trustees  or  trustee  within  seven  days  after  such  request,  from  time  to  time 
during  the  continuance  of  any  of  the  trusts  thereby  declared,  to  call  a  meeting  or 
meetings  of  the  joint-creditors  at  any  place  or  places  within  or  near  [55]  the  town  of 
Derby  aforesaid  [of  which  notice  was  to  be  given  in  manner  therein  provided] :  And 
it  was  thereby  also  agreed  and  declared  by  and  between  all  the  parties  thereto,  that 
the  majority  in  value  of  the  joint-creditors  present  at  any  such  meeting,  including 
trustees,  being  creditors,  should  have  full  power  for  the  general  benefit  of  the  creditors 
to  make,  alter,  add  to,  or  diminish  from  the  powers,  trusts,  and  provisions  therein 
contained,  and  to  make  any  rules  or  directions  relative  to  the  discontinuance  of  the 
said  business,  and  the  present  or  future  management  thereof,  and  of  any  property  for 
the  time  being  used  therein  or  connected  therewith,  and  relative  to  the  commencement, 
prosecution,  or  defence  of  any  action,  suit,  or  other  proceedings,  and  the  payment, 
agreement,  or  composition  with  any  party  whatever,  of  any  debt,  contract,  matter,  or 
thing  in  respect  of  or  relating  to  the  said  business  or  the  joint  property  ;  and  that  the 
same,  and  all  such  orders  and  directions  should  be  binding  and  conclusive  upon  all 
creditors,  whether  concurring  in  making  the  same  or  not :  And  it  was  thereby  further 
agreed  and  declared  that,  whenever  the  majority  in  value  of  the  joint^creditors  present 
at  any  such  meeting  as  aforesaid  should  order  or  direct  the  discontinuance  of  the  said 
business,  the  same  should  be  discontinued,  either  immediately  or  at  such  time  and  in 
such  manner  as  should  be  directed  by  any  such  order  or  direction  as  aforesaid  ;  and 
thereupon,  or  as  soon  thereafter  as  circumstances  would  admit  of,  the  said  trustees  or 
trustee  should  wind  up  the  affairs  of  such  business,  and  sell  and  dispose  of,  collect, 
and  convert  into  money  the  said  works  (subject  as  aforesaid),  goodwill,  stock  in  trade, 
assets,  and  effects  thereof,  and  all  other  trust  property  for  the  time  being  held  for  the 
purpose  thereof  or  connected  therewith,  and  should,  by  and  out  of  the  moneys  to 
arise  by  such  sale,  disposition,  collection,  and  con-[56]-version  into  money,  pay,  defray, 
and  satisfy  all  the  costs  and  expenses  of  or  attending  the  same,  and  the  costs  of  and 
relating  to  the  preparing,  ingrossing,  and  executing  those  presents  (so  far  as  the  same 
should  not  have  been  otherwise  satisfied),  and  all  the  debts,  contracts,  engagements, 
and  liabilities  of  the  said  business  which  should  have  been  incurred  by  the  trustees  or 
trustee  as  aforesaid,  and  all  costs,  charges,  losses,  and  expenses  incurred  in  the  manage- 
ment of  the  said  business,  or  connected  with  the  carrying  on  or  winding  up  of  the 
same,  and  should  pay  and  divide  the  clear  residue  of  the  said  moneys  unto  and  among 
all  and  singular  the  creditors  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith, 
and  each  of  them,  in  rateable  proportions,  according  to  the  amount  of  their  respective 
debts, — subject,  nevertheless,  to  the  provisions  thereinafter  contained. 

The  deed  then  contained  provisions  for  the  distribution  of  the  joint  and  separate 
estates, — for  payment  of  debts  secured  by  mortgage,  &c,, — for  the  keeping  and  inspec- 
tion of  accounts,  and  their  production  at  meetings, — power  to  the  trustees  to  com- 
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promise  debts,  to  refer  disputes  to  arbitration,  to  employ  the  Messrs.  Smith  to  assist 
in  the  execution  of  any  of  the  trusts,  to  sell  by  auction,  ecc,  and,  the  debts  being 
satisfied,  to  hold  the  residue  for  the  Messrs.  Smith,  their  executors,  &c.  Provided 
always,  and  it  was  thereby  agreed  and  declared  that,  if  the  said  trustees  thereinbefore 
named,  or  any  of  them,  or  any  trustee  or  trustees  to  be  appointed  as  thereinafter  men- 
tioned, should  die,  or  be  absent  from  the  kingdom  more  than  six  calendar  months  at 
any  one  time,  or  desire  to  be  discharged  from  or  refuse  or  become  incapable  to  act  in 
the  trusts  or  powers  thereby  in  them  reposed  or  to  them  given  as  aforesaid,  before  the 
same  should  be  fully  executed,  performed,  or  discharged,  or  become  incapable  of  [57] 
affect,  then  and  so  often  as  the  same  should  happen  it  should  be  lawful  for  the  surviving 
or  continuing  trustees  or  trustee  for  the  time  being,  by  and  with  the  consent  of  the 
majority  of  creditors  in  value  attending  any  meeting  to  be  called  as  aforesaid,  or  for 
that  purpose  specially,  from  time  to  time  to  appoint  any  other  person  or  persons  to  be 
a  trustee  or  trustees  in  the  stead  or  place  of  the  trustee  or  trustees  so  dying,  iVc,  &c. 

The  deed  further  contained  the  usual  indemnity  clause,  and  a  declaration  that 
those  presents  were  made  with  the  intention,  and  upon  the  condition,  that  all  creditors 
executing  or  becoming  otherwise  bound  by  the  same,  were  to  accept  the  provisions 
for  payment  of  debts  thereby  made,  in  full  satisfaction  of  their  respective  claims  and 
demands  upon  the  said  Benjamin  Smith  and  Josiah  Tim  mis  Smith,  and  each  of  them, 
jointly  and  respectively,  but  without  prejudice  to  any  rights  or  remedies  as  to  third 
persons ;  a  covenant  not  to  sue  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith, 
or  either  of  them,  and  that,  "  in  case  any  of  the  said  covenanting  parties,  or  any 
creditors  who  should  become  bound  by  those  presents  pursuant  to  the  provisions  of 
the  Bankrupt  Law  Consolidation  Act,  their  or  any  of  their  respective  heirs,  executors, 
administrators,  or  assigns,  should  commence  or  prosecute  any  such  action,  suit,  or 
other  proceeding  contrary  to  the  true  intent  of  those  presents,  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  or  administrators,  might  plead  those  presents  as  a  general  release  in  bar 
thereof ; "  and  a  proviso,  that,  in  case  the  deed  should  not  within  three  calendar 
months  be  executed  by  or  on  behalf  of  six  sevenths  in  number  and  value  of  the  joint- 
creditors  of  the  Smiths  whose  debts  respectively  amounted  to  101.  and  upwards,  the 
same  should  be  void, — but  with-[58]-out  prejudice  to  any  act  done  by  the  trustees 
under  or  by  virtue  thereof  in  the  mean  time. 

This  deed  was  duly  executed  by  the  two  Smiths,  and  by  Sandars,  Thompson, 
Haywood,  YVheatcroft,  and  Cox,  as  trustees,  and  also  by  the  required  number  of 
creditors,  among  whom  were  YVheatcroft  and  Cox,  both  of  whom  were  also  proved  to 
have  attended  meetings  of  the  creditors  held  pursuant  to  the  deed. 

Cox  at  first  declined  to  accept  the  office  of  trustee,  but  eventually  agreed  to  do  so. 
upon  being  indemnified  ;  and  Wheatcroft  resigned  the  office  within  six  weeks  after 
the  execution  of  the  deed,  and  his  resignation  was  accepted  by  the  other  trustees,  but 
no  new  trustee  was  appointed  in  his  place. 

The  business  was  carried  on  under  the  trusts  of  this  deed  down  to  the  year  1855 
in  the  name  of  the  Stanton  Iron  Company.  The  plaintiff  had  supplied  the  company 
with  iron-ore  in  the  years  1  S;"5:i,  1854,  and  1855.  The  supply  in  the  latter  year 
amounted  to  14061.  lis.,  for  which  the  plaintiff  drew  three  bills  of  exchange,  which 
were  addressed  "To  the  Stanton  Iron  Company,"  and  accepted  "Per  pro.  the  Stanton 
Iron  Company,  James  Haywood." 

These  bills  having  been  dishonored,  the  present  action  was  brought  against  Cox 
and  Wheatcroft,  charging  them  as  partners  in  the  concern, — either  as  being  trustees, 
or  creditors  for  whose  benefit  the  business  was  carried  on,  or  as  being  persons  who 
had  been  held  out  as  partners. 

The  cause  was  tried  before  .lervis,  C.  .).,  at  the  sittings  at  Westminster  after  Hilary 
Term,  1856,  when  a  verdict  was  found  for  the  defendants,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount  of  the  bills  and  interest,  it 
the  court  should  be  of  opinion  that  the  defendants  were  under  the  circumstances  liable 
as  partners. 

[59]  A  rule  nisi  was  accordingly  obtained  to  enter  a  verdict  for  the  plaintiff,  which 

in  Trinity  Term,  1856,  was  made  absolute, — the  c t  ol  C< >n  Pleas  holding,  u| 

the  authority  of  Owen  v.  Body,  5  Ad.  &  E.  28,  B  N.  &  M  I  18,  and  Janes  v.  Whiibread, 
11  C.  1!.  106,  that  the  creditors  executing  this  deed  became  partners  in  the  trade 
agreed  to  be  carried  on  under  it :  see  IS  C.  B.  017. 
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The  defendants  appealed  from  this  decision  ;  and  the  case  was  argued  in  the 
Exchequer  Chamber  on  the  4th  and  5th  of  February,  1857,  and,  after  time  taken  to 
consider,  that  court  gave  judgment  on  the  25th  of  November,  1857, — Coleridge,  J., 
Erie,  J.,  and  Crompton,  J.,  agreeing  with  the  court  below  that  the  creditors  executing 
the  deed  became  partners  in  the  concern  carried  on  by  the  trustees  under  it ;  Martin,  B., 
Bramwell,  B.,  and  Watson,  B.,  holding  that  they  did  not:  ante,  vol.  iii.,  p.  523. 

Upon  appeal  to  the  House  of  Lords,  the  following  question  was  propounded  to  the 
judges, — "  Are  the  defendants  liable  upon  these  bills  of  exchange  ? " 

The  case  was  argued  by  Sir  B.  Bethell,  A.  C,  and  Milward,  for  the  appellant 
Wheatcroft,  and  Bovill,  Q.  C,  Welsby,  and  Boden,  for  Cox;  and  by  Bolt,  Q.  C.,  and 
Field,  for  the  respondent  (a). 

(a)  The  "  reasons  "  assigned  on  the  part  of  the  appellants  were  as  follows  : — 

"  1.  That  no  liability  attached  to  the  appellant  in  consequence  of  having  executed 
the  said  deed  as  a  creditor  of  Messrs.  Smith,  or  otherwise  : 

"2.  That  the  business  carried  on  under  the  deed  of  the  13th  of  November,  1849, 
and  in  the  name  of  the  Stanton  Iron  Company,  was  carried  on  by  the  trustees  there- 
under, and  they  constituted  the  company,  and  not  the  general  body  of  creditors  of 
Messrs.  Smith  who  executed  the  deed  or  were  affected  by  its  provisions, — the  deed 
being  binding  on  creditors  who  had  not  executed,  under  the  provisions  of  the  224th 
and  following  sections  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict, 
c.  106  : 

"  3.  That  no  authority  was  in  any  way  conferred  by  the  appellant  upon  James 
Haywood,  who  accepted  the  bills  sued  upon  in  the  name  of  the  Stanton  Iron  Company, 
to  pledge  the  liability  of  the  appellant  by  such  acceptance  or  otherwise  : 

"  4.  That  the  persons,  if  any,  made  liable  by  such  acceptance,  were,  the  trustees 
who  were  carrying  on  the  business  : 

"  5.  That  the  appellant  was  not  a  partner  or  shareholder  in  any  way  in  the  said 
Stanton  Iron  Company,  and  had  no  right  or  power  to  interfere  about  the  conduct  of 
its  affairs,  and  was  not  interested  in  its  affairs  further  thau  the  claim  to  have  paid  to 
him  the  amount  due  to  him  as  a  creditor  of  Messrs.  Smith  : 

"  6.  That  the  position  of  the  appellant  is  the  same  as  if  he  had  lent  to  the  parties 
carrying  on  the  business  a  sum  equal  to  the  amount  of  the  debt  due  to  him  from 
Messrs.  Smith,  which  amount,  and  no  more,  was  to  be  repaid  to  him  in  course  of  time  : 

"  7.    1  hat  the  appellant  had  no  interest  in  any  profits  of  the  company,  as  such  : 

"  8.  That  the  appellant  can  be  made  liable  only  by  shewing  that  the  acceptances 
in  question  are  his  own  acts,  which  they  are  not ;  or  secondly,  by  shewing  that  he 
authorized  the  person  accepting  to  bind  him  by  such  acceptance,  and  there  is  nothing 
to  shew  this ,  or,  thirdly,  by  shewing  that  the  appellant  so  conducted  himself  as  to 
induce  people  to  treat  the  acceptance  as  binding  upon  him  ;  and  the  judgment  cannot 
be  supported  on  this  ground,  because  it  appears  that  the  appellant  was  not  known  as 
being  connected  in  any  way  with  the  concern : 

"  9.  That  the  appellant  is  not  liable  merely  by  reason  of  his  name  having  been 
used  as  a  trustee  in  the  deed  of  1849,  he  having  ceased  to  be  such  immediately  after- 
wards and  long  before  the  acceptances  in  question  were  given.'' 

The  respondent  submitted  that  the  judgment  ought  to  be  affirmed,  with  interest 
and  costs,  and  the  appeal  dismissed,  for  the  following  amongst  other  reasons  : — 

"  1.  Because  the  appellant  was  entitled,  under  the  provisions  of  the  deed  of  the 
Kith  of  November,  1849,  to  the  profits  (if  any)  of  the  said  business,  and  was  liable  to 
the  debts  and  engagements  of  the  same  : 

"  2.  Because  the  appellant  was  a  party  to  the  said  deed  of  the  third  part,  and  was 
as  such  liable  to  the  debts  and  engagements  of  the  business  thereby  agreed  to  be 
carried  on : 

"  3.  Because  the  appellant  was  a  member  of  the  firm  described  in  the  said  deed, 
and  upon  the  acceptances  in  question,  as  the  Stanton  Iron  Company  : 

"4.  Because  the  business  of  the  Stanton  Iron  Company  was  carried  on  by  the 
appellant  jointly  with  other  persons,  by  the  agency  of  the  persons  mentioned  in  the 
case  as  trustees : 

"  5.  Because  James  Haywood,  the  person  by  whose  hand  the  acceptances  in  ques- 
tion were  made,  had  power  to  bind  the  appellant  by  such  acceptances  : 

"  Lastly,  because  the  appellant  is  liable  as  a  party  to  the  said  deed  of  the  second  part." 


9  C.  B.  (N.  S.)  60. 
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[60]  The  following  were  the  authorities  which  were  mainly  relied  upon, — Grace  v. 
Smith,  2  Sir  W.  Bl.  998,  Young  v.  Axtell,  2  H.  Bl.  242,  Womgh  v.  Gojwr,  2  H.  Bl.  235, 
Cheap  v.  Crammd,  4  B.  &  Aid.  663,  Woodman  [61]  v.  BaUock,  8  Taunt,  676,  7%<  Bon/ 
o/6'omM  tWiwt  v.  rose,  8  B.  &  C.  427,  2  M.  &  R.  459,  Fere  v.  ^s%,  10  B.  &  C.  288, 
Owen  v.  Body,  5  Ad.  &  E.  28,  6  N.  &  M.  448,  Pott  v.  Eyttm,  3  G.  B.  32,  Itom/  v.  Neshwn, 
3  C.  B.  641,'  fiey&w  v.  i>'M#e,  9  C.  B.  431,  James  v.  IFhitbread,  11  C.  B.  406,  5ond  v. 
Pt&wd,  3  Mi  &  W.  307,  Ri  Stanton  Iron  Company,  21  Beavan,  164,  and  Ernest  v.  Nicholls, 
6  House  of  Lord  Cases,  401. 

The  judges  who  heard  the  argument,  viz.  Pollock,  G.  13.,  Wightman,  J.,  Williams,  J., 
Crompton,  J.,  Channell,  B.,  and  Blackburn,  J.,  not  being  of  accord,  delivered  their 
opinions  seriatim,  as  follows  : — 

Blackburn,  J.  My  Lords,  in  my  opinion,  the  defendants  in  this  case  are  liable 
as  acceptors  of  the  bills  of  exchange  declared  upon.  The  question,  in  my  [62]  opinion, 
entirely  depends  on  the  effect  of  the  deed  of  arrangement.  If  the  effect  of  that  deed 
is  such  that  creditors  executing  it  thereby  give  authority  to  those  managing  the 
Stanton  Iron  Company  to  bind  them  to  third  persons  in  the  usual  course  of  business 
by  accepting  bills,  the  defendants  have  given  such  authority.  If  the  effect  of  the 
deed  is  not  such  that  creditors  executing  that  deed  give  authority  to  bind  them  as  to 
third  persons,  the  defendants  are  not  shewn  to  have  given  any  authority:  for,  they 
have  never  acted  as  trustees  ;  nor  does  it  appear  that  they  have  done  any  act  beyond 
what  was  proper  to  carry  out  the  arrangement  con  ained  in  that  deed. 

The  principal  object  of  the  deed  of  arrangement  is,  to  divide  the  property  of  the 
Smiths  amongst  the  creditors  according  to  the  rules  observed  in  bankruptcy  ;  and,  for 
this  purpose,  their  property  is  assigned  to  trustees.  The  goodwill  of  the  business 
which  had  been  carried  on  by  the  Smiths  under  the  style  of  Benjamin  Smith  &  Son, 
was  part  of  their  joint-estate ;  and  those  who  had  the  making  of  the  arrangement 
appear  to  have  thought  it  a  valuable  part  of  the  joint-estate.  Instead  of  disposing  of 
it  to  third  persons,  or  suffering  it  to  be  lost,  the  arrangement  made,  was,  that  the 
busirress  should  in  future  be  carried  on  under  a  new  style,  that  of  the  Stanton  Iron 
Company,  by  the  trustees,  in  the  manner  stipulated  for  in  the  deed  to  which  the 
creditors  are  parties.  The  question,  in  my  opinion,  is,  whether  the  stipulations  are 
such  as  to  render  those  creditors  who  are  parties  to  the  deed  partners  in  the  Stanton 
Iron  Company,  so  far1  at  least  as  regards  liability  to  third  persons. 

Some  of  the  judges  irr  the  court  below  have  expressed  an  opinion  that  there  is  a 
distinction  between  the  present  questioir  and  that  which  would  have  arisen  [63]  if 
the  question  had  been  whether  the  defendants  were  liable  for  the  considerations  of 
these  bills.  I  am,  however,  of  opinion  that  no  such  distinction  exists.  I  apprehend 
that  all  cases  as  to  liability  of  partners  to  contracts  are  branches  of  the  law  of  agency, 
and  that  the  question  always  is,  whether  the  contract  entered  into  is  within  the  scope 
of  the  authority  conferred  by  those  who  are  sought  to  be  charged  upon  the  person 
actually  making  the  contract.  But  I  take  it,  that,  as  matter  of  law,  those  who  are 
partners  in  a  trading  firm  do  confer  upon  those  who  are  permitted  to  manage  the 
concern  authority  to  make  all  contracts  which  in  bhe  exigency  of  the  busirress  are 
necessary  arrd  proper  and  customary.  This  prima  facie  authority  may  be  restricted 
by  express  agreement  ;  hut,  unless  those  who  deal  with  the  firm  have  notice  of  this 
restriction,  they  are  entitled  to  hold  all  who  are  partners  bound  by  the  prima  facie 
authority  conferred  on  the  manager;  and  that  equally  whether  the  persons  sought  to 
be  charged  were  persons  to  whom  the  creditor's  gave  credit,  or  dormant  partners  of 
whose  existence  they  were  unaware.  I  think  the  justice  of  this  rule  as  applicable 
to  dormant  partners  very  questionable  ;  but  I  do  not  think  it  opeir  to  question  that 
it  is  the  rule  of  law.  I  think  that,  where,  as  in  bhe  present  case,  the  accepting  of 
bills  is  a  necessary  and  customary  part  of  the  business,  the  authority  to  accept  them 
is  conferred  as  much  as  the  authority  to  contract  the  debts  for  which  they  are  given. 
It  is  true,  the  authority  is  limited  to  accepting  bills  in  the  name  of  the  lirm,  and  binds 
only  those  included  in  that  linn  ;  but  all  who  are  partners  are  included  in  the  linn. 

I  think,  therefore,  as  already  said,  that  the  question  is,  whether  the  stipulations  in 
the  deed  are   such   as   to  constitute   a   partnership  quoad    third    persons;  and,  to  [64] 

determine  that  question,  we  must   look   bo  bhe  terms  of  bhe  deed.    The  material 

stipulations,   as    it    seems    to    me,    are    the    following: — The    trustee.,    are,    as    soon    as 

possible,  to  convert  into  money  such  parts  of  the  joint    property  of  the  two  Smiths 
as  shall  not  be  necessary  to  carry  on  the  said  business  (that  excepted  property  not  to 
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exceed  40001.)  ;  they  are  to  carry  on  the  business  under  the  name  of  the  Stanton  Iron 
Company,  for  which  purpose  they  are  clothed  with  all  the  powers  proper  to  be  con- 
fided to  the  managers  of  such  a  concern.  It  is  agreed,  that,  after  paying  all  the 
expenses  and  losses  to  be  incurred  or  sustained  in  carrying  on  the  business,  they  shall 
pay  and  divide  the  net  income  of  the  said  business  remaining  after  answering  the 
purposes  aforesaid,  unto  and  among  the  creditors  of  the  Smiths,  in  rateable  propor- 
tions, according  to  the  amount  of  their  respective  debts,  subject  to  the  provisions 
thereinafter  contained.  The  deed  then  provides  that  the  trustees  at  any  time  may, 
and,  on  the  requisition  of  joint  creditors  whose  debts  together  amount  to  30001.,  must 
call  a  meeting  of  the  creditors,  and  that  the  decision  of  the  majority  at  such  meeting 
shall  have  full  power,  for  the  general  benefit  of  the  creditors,  to  give  any  directions 
for  the  discontinuance  of  the  business,  or  "for  the  present  or  future  management 
thereof,"  which  shall  be  binding  on  all  the  creditors,  whether  concurring  or  not.  The 
Smiths  have  no  vote  in  determining  how  the  business  is  to  be  managed  ;  and  the 
trustees  are  absolutely  bound  to  obey  the  directions  of  the  meeting  of  creditors.  If 
the  concern  is  wound  up,  the  clear  residue  of  the  moneys,  after  paying  all  expenses, 
shall  be  divided  among  the  creditors  of  the  Smiths  rateably  as  joint  property.  It  is 
provided,  that,  when  the  debts  of  the  several  creditors  are  paid  in  full,  the  trustees 
shall  make  over  the  property  for  the  benefit  of  the  Smiths  ;  and  this  clause  is  [65]  to 
be  noticed  as  being  the  only  clause  in  which  the  trusts  are  for  the  benefit  of  the 
Smiths,  except  so  far  as  they  are  benefited  by  the  liquidation  of  their  debts.  And  it 
is  to  be  noticed,  that,  from  its  nature,  it  can  only  come  into  operation  when  the  trade 
of  the  Stanton  Iron  Company  ceases.  It  is  provided,  amongst  other  things,  that 
every  creditor  shall  have  a  right  at  all  times  to  inspect  the  books  of  the  firm.  No 
such  power  of  inspection  is  given  to  the  Smiths.  Then  follows  a  provision  for  the 
trustees,  "by  and  with  the  consent  of  the  majority  of  creditors  in  value  attending 
any  meeting  of  creditors,"  to  appoint  fresh  trustees  in  the  room  of  those  retiring. 
The  Smiths  have  no  voice  in  this.  Then  follows  an  agreement  that  all  creditors 
executing  or  becoming  otherwise  bound  by  the  deed  should  accept  its  provisions  in 
full  satisfaction  of  their  claims  upon  the  Smiths  ;  and  that,  in  case  any  of  them  sue 
for  their  debts,  this  deed  may  be  pleaded  as  a  release. 

These,  I  think,  are  the  whole  of  the  material  parts  of  the  deed.  There  is  no 
stipulation  in  the  deed  as  to  who  is  to  provide  for  payment  of  the  partnership  liabilities, 
in  case  the  losses  should  be  so  great  as  to  exceed  the  sum  of  40001.,  which  the  trustees 
were  authorized  to  retain  for  the  purpose  of  carrying  on  the  business.  The  parties 
seem  not  to  have  anticipated,  or  at  all  events  not  to  have  provided  for,  such  a  con- 
tingency, which,  though  a  probable  one,  is  often  over-looked  by  those  entering  on  a 
trade  :  but  the  rule  of  law  is  clear  enough,  that  those  who  are  partners  in  the  concern 
must  bear  such  liabilities  ;  so  that  I  once  more  repeat,  the  question  comes  round  to 
whether  the  stipulations  are  such  as  to  constitute  a  partnership  amongst  the  creditors. 

Now,  on  looking  at  the  provisions  of  the  deed,  it  seems  to  me  that  they  are,  in 
substance,  such  as  would  [66]  be  proper  if  the  creditors  constituted  themselves  a  Joint 
Stock  Company,  such  as  it  would  have  been  at  common  law,  and  made  the  trustees 
their  managing  directors,  but  agreed  that  the  partnership  should  cease  as  soon  as  a 
certain  sum,  in  this  cse  the  amount  of  their  debts,  was  realized.  I  find  that  the 
business  is  to  be  carried  on  by  the  trustees  under  the  control  of  the  creditors,  who 
may  give  what  directions  they  think  fit  as  to  the  management  of  the  business ;  that 
the  creditors  are  to  have  a  voice  in  nominating  fresh  trustees,  in  case  they  are  changed  ; 
and  that  the  creditors  are  to  have  a  right  to  inspect  the  books.  And,  moreover,  I 
find  that  the  creditors  alone  are  to  have  these  powers  ;  no  similar  powers  being  given 
to  the  Smiths.  Then  I  find  also  that  the  trustees  are  bound  to  pay  over  the  net 
income,  after  paying  all  expenses  of  the  concern,  rateably  among  the  creditors.  It 
was  suggested  at  your  Lordships'  Bar,  that  there  was  some  distinction  between  the 
net  income,  after  paying  all  outgoings,  and  the  net  profits ;  but  I  am  unable  to  under- 
stand what  that  distinction  is 

The  arrangement  is,  that  the  trading  might  terminate  on  the  creditors  being  paid  ; 
which,  perhaps,  was  the  termination  which  the  persons  entering  into  the  arrangement 
hoped  for.  In  that  case,  the  deed  provides  that  the  property  shall  be  made  over  to  the 
Smiths ;  but,  by  so  doing,  the  trade  of  the  Stanton  Iron  Company  ceases.  Whoever 
the  partners  in  that  firm  might  be,  they  are  no  longer  to  carry  on  the  business 
after  the  property  is  assigned  to  the  Smiths.     It  might  terminate  by  the  concern  being 
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stopped  by  the  creditors  whilst  it  was  yet  solvent ;  that  event  is  anticipated  by  the 
deed  ;  and,  in  that  case,  it  is  provided  that  the  surplus,  after  paying  all  losses,  should 
be  divided  amongst  the  creditors.  It  might  continue,  for  an  indefinite  period,  neither 
so  productive  as  to  pay  the  [67]  creditors  in  full,  nor  so  bad  as  to  be  stopped  ;  and, 
whilst  it  was  so  continued,  the  creditors  were  to  have  the  net  income  or  profits  and 
the  control  of  the  management  of  the  concern,  and  they  were  only  to  have  these 
powers.  Does  this  make  them  interested  in  the  property  or  profits,  so  as  to  make 
them  partners  ?  That  question  depends  on  the  effect  of  the  deed  ;  and  it  will  be 
answered  when  we  have  determined  the  extent  of  their  interest  in  the  property  of  the 
firm.  Suppose. — a  not  impossible  case, — that  the  trustees  had,  as  individuals,  con- 
tracted a  joint  debt  for  some  purpose  unconnected  with  the  Stanton  Iron  Company  ; 
could  the  partnership  property  of  the  Stanton  Iron  Company  have  been  taken  to  pay 
that  debt  I  Or,  if  the  trustees  had  become  reduced  to  one  person,  and  he  had  become 
a  bankrupt,  would  the  assets  of  the  Stanton  Iron  Company  have  passed  to  his 
assignees?  Or,  would  the  creditors  who  were  parties  to  the  deed  of  arrangement  have 
been  entitled  in  either  case  to  say  that  the  property  was  in  equity  theirs,  and  that  the 
trustees,  except  in  so  far  as  they  were  creditors,  had  no  beneficial  interest  in  it? 
That  is  a  question  which  depends  on  the  construction  of  the  deed.  I  think  the  con- 
struction of  the  deed  is  such  that  the  creditors  parties  to  the  deed  have  bargained 
that  they  shall  have  a  hold  over  the  whole  property  of  the  firm,  divided  or  undivided  ; 
and  I  think  this  bargain  is  effectual ;  and,  if  so,  that  the  creditors  do  take  the  profits 
of  the  concern,  so  as  to  make  them  their  property  before  they  are  divided. 

The  deed  does  not  provide  what  is  to  be  done  in  the  case  which  has  actually 
happened,  viz.  that  of  the  concern  proving  insolvent ;  but  the  law  declares  that  those 
who  take  the  profits  of  a  trading  concern,  as  such,  are  liable  to  the  losses,  even  if 
they  have  stipulated  to  the  [68]  contrary :  Waugh  v.  Carver  (2  H.  Bl.  235),  1  Smith's 
Leading  Cases,  786,  and  the  notes  thereto. 

The  phrase,  taking  the  profits  as  such,  is  not  a  happy  one  ;  and  there  is  some 
difficulty  at  times  in  defining  what  it  means  ;  but  I  think  it  at  all  events  means  this  : — 
It  is  not  possible,  according  to  the  common  law,  to  cause  a  trading  concern  to  be 
carried  on  upon  the  terms  that  the  advantages  of  a  partnership,  including  the  partici- 
pation in  profits  and  the  partnership  lien  and  security  over  the  assets  of  the  firm,  shall 
belong  to  those  who  have  but  a  limited  liability.  I  am  aware  of  no  case  or  authority 
inconsistent  with  the  proposition  thus  guarded.  Now,  it  seems  to  me  that  the  present 
defendants  have  by  the  deed  to  which  they  are  parties,  stipulated  that  the  business 
shall  be  carried  on  for  their  benefit  and  under  their  control  and  that  they  shall  be 
interested  in  all  the  property  of  the  firm  to  such  an  extent  as  to  have  a  partnership 
lien  upon  it.  This  shows  that  they  are  not  merely  persons  permitting  the  Smiths  or 
the  trustees  to  carry  on  the  business,  and  relying  on  it  as  a  fund  for  payment,  but 
that  they  take  the  profits  as  such  ;  and,  having  done  so,  they  arc  partners  as  regards 
third  persons.  I  agree  that  the  question  is  one  of  agency,  viz.  whether  the  defendants 
authorized  the  managers  of  this  firm  to  bind  them;  but  I  think  it  is  an  incident 
attached  by  law  to  a  participation  in  the  profits  to  the  above  extent,  that  such 
authority  is  given  to  those  managing  the  concern.  I  think,  for  the  reasons  I  have 
given,  that  this  arrangement  deed  does  amount  to  a  stipulation  for  a  participation  in 
the  profits  as  such  by  the  creditor's. 

For  these  reasons,  I  am  of  opinion  that  the  defendants  arc  liable  as  acceptors  of 
the  bills  of  exchange  declared  upon. 

[69]  Ghannell,  B.  My  Lords,  the  question  proposed  by  your  Lordships,  for 
the  consideration  of  the  judges,  is,  "  Are  the  defendants  in  this  case  liable  as  acceptors 
of  the  bills  of  exchange  die  ared  upon  I" 

It  appears   to  me  that  both   defendants  stand    on    flic   same   footing;   that   both 
defendants  are  Liable  upon  the  bills,  or  neither.     Cox  never  acted  as  trustee.     Wheat 
croft  acted  for  a  short  time,  but  resigned  his  trust  according  to  the  provisions  of  the 
deed  before  the  goods  were  supplied  the  price  of  which  is  sought  to  lie  recovered. 

I  do  not  rely  altogether  upon  the  distinction  taken  by  those  of  the  judges  of  the 
court  below  with    whose   judgments   otherwise  ami    in  the   result   I   agree;   1  li.it   is  to 

say,  on   I  he  distinction   between   an  actio i  these  bills  and  an   action   for  goods  sold 

and  delivered. 

If  the  deed  does  nol  con  titute  the  defendants  partners  in  the  business  carried  on 
under  the  name  of  the  Stanton  Iron  Company,  upon  whom  the  bills  arc  drawn,  the 
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defendants  are  not  liable  on  the  bills  ;  if  the  deed  did  constitute  them  partners  in  the 
business  so  carried  on,  they  would  be  liable,  both  on  the  bills,  and  for  the  considera- 
tion of  them.  Their  liability  appears  to  me  to  depend  entirely  on  the  deed,  for  I  see 
nothing  done  by  them  at  the  meetings  which  they  attended  which  can  create  a  liability 
if  the  deed  does  not. 

That  deed  contains  no  authority,  I  think,  to  pledge  the  credit  of  the  defendants ; 
but  it  is  said  that  by  executing  the  deed  the  defendants  became  partners  as  regards 
third  persons,  by  reason  of  the  interest  they  take  in  the  net  profits,  and  that  the 
business  carried  on  under  the  deed  was  the  business  of  the  defendants  and  the  other 
creditors  of  the  third  part. 

The  provisions  of  the  deed  are  carefully  analyzed  and  sufficiently  set  forth  in  the 
judgment  of  the  Master  of  the  Rolls,  which  is  with  the  papers  before  your  [70]  Lord- 
ships ;  I  refer  to  that  judgment  for  the  provisions  of  the  deed  (<i).  I  think  that  no 
new  trade  or  concern  was  carried  on.  It  seems  to  me  that  it  was  the  old  concern, 
though  carried  on  under  the  management  of  trustees,  and  under  a  new  name  ;  that  it 
was  to  be  carried  on  by  parties  in  whom  the  Smiths  on  the  one  hand,  and  the  general 
body  of  creditors  on  the  other  hand,  placed  confidence,  that  is  to  say,  by  the  trustees ; 
but  that  it  was  the  business  of  the  Smiths  ;  that  the  creditors  who  had  rights  against 
the  Smiths,  which  they  might  have  enforced  by  legal  proceedings,  in  effect,  in  con- 
sideration of  the  arrangement  that  the  trade  for  the  future  should  be  carried  on  by 
the  trustees,  and  not  under  the  management  of  the  Smiths,  agreed  to  forego  their 
ordinary  rights  as  creditors  against  their  debtors,  and  to  receive  a  sum  equivalent  to 
what  was  the  amount  of  their  debts,  when  the  net  profits  (that  is,  as  I  understand, 
profits  made  after  satisfying  all  new  debts)  should  enable  the  trustees  to  pay  the 
parties  of  the  third  part  such  equivalent  sum. 

The  business  was,  I  think,  the  business  of  the  Smiths,  carried  on  with  a  view 
to  their  ultimate  benefit ;  and  the  fact  that  the  creditors  had  power  to  put  an  end  to 
the  management  by  the  trustees,  and  to  discontinue  the  business,  and  to  require  the 
property,  the  capital,  to  be  sold  and  divided  amongst  them  in  satisfaction  or  part 
satisfaction  of  moneys  which,  according  to  my  understanding  of  the  deed,  and  by 
virtue  of  the  deed  of  arrangement,  became  a  charge  on  the  property  of  Messrs.  Smith, 
does  not  vary  the  case  so  as  to  constitute  the  creditors  of  the  third  part  partners  in 
the  business.  The  creditors  of  the  third  part  had  no  power,  I  think,  by  virtue  of  the 
deed,  to  take  upon  themselves  the  management  of  the  business. 

[71]  Supposing  that  I  am  wrong  in  considering  the  business  carried  on  under  the 
deed  as  the  old  business  under  a  new  name,  and  that  the  business  is  to  be  considered 
a  new  business,  I  think  the  creditors,  parties  to  the  deed  of  the  third  part,  may  be 
likened  to  parties  who  had  made  loans  to  the  new  partnership  to  the  extent  of  their 
debts  against  the  old  concern,  and  that,  by  stipulating  to  receive  payment  of  their 
loans  out  of  the  net  profits,  the  amount  to  be  received  not  varying  with  the  rate  of 
the  net  profits  so  as  to  give  them  any  interest  beyond  the  amount  of  their  loan,  they 
did  not  render  themselves  partners.  That  was  the  view  taken  by  His  Honour  the 
Master  of  the  Rolls  with  reference  to  this  deed.  No  doubt,  the  judgment  is  to  be 
considered  as  only  deciding  that  this  deed  did  not  constitute  a  partnership  within  the 
meaning  of  the  Winding-up  Acts.  But  the  whole  reasoning  goes  to  shew,  that,  in  the 
opinion  of  that  learned  judge,  there  was  no  partnership  created  by  the  deed  :  and  I 
adopt  that  view. 

Cases  were  cited  in  the  argument  which  appear  to  me  to  establish  more  or  less 
clearly  and  satisfactorily  certain  principles  of  partnership  law  which  do  not  apply  to 
or  govern  this  case  ;  and  it  is  not,  in  my  view  of  the  case,  necessary  to  go  into  those 
authorities  ;  but,  as  to  Owen  v.  Body,  5  Ad.  &  E.  28,  6  X.  &  M.  -i-iS,  I  may  say  that 
I  think  that  case  only  decided,  that,  where  there  was  fair  ground  for  contending  that 
a  certain  proposed  arrangement  might  amount  to  a  partnership,  a  creditor  might 
fairly  object  to  execute  the  deed,  and,  so  objecting,  it  was  invalid  against  him,  a 
non-executing  creditor.  See  the  observations  of  Maule,  J.,  in  M'Aljnm  v.  Manynall, 
3  C.  B.  496. 

Upon  the  whole,  I  think  that  an  agreement  by  a  debtor  with  his  creditors,  to  apply 
net  profits  (if  any)  in  payment  of  old  debts,  and  on  the  part  of  the  credi-[72]-tors  to 
give  up  their  rights  to  be  paid  out  of  the  capital,  taking  their  chance  of  being  paid  out 

(a)  In  re  Stanton  Iron  Company,  21  Beavan,  164. 
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of  the  net  profits  which  may  be  made  after  payment  of  new  debts,  does  not  create,  as 
regards  third  persons,  a  partnership,  such  third  persons  not  knowing  of  the  arrange- 
ment, and  not  having  trusted  the  creditors,  and  the  creditors  not  having  held  themselves 
out  to  such  third  persons  as  parties  liable. 

I  therefore  humbly  answer  your  Lordships'  question  in  the  negative. 

CROMPTON,  J.  My  Lords,  I  take  the  same  view  of  the  effect  of  the  deed  in  this 
case  that  was  taken  of  it  by  my  Brother  Coleridge  in  the  court  of  Exchequer  Chamber  ; 
and  I  quite  agree  in  the  reasons  he  there  gave  for  our  judgment.  Vide  ante,  vol.  iii., 
p.  564. 

It  seems  to  me  that  the  old  concern  of  the  insolvents,  Messrs.  Smith,  being  put  an 
end  to,  the  creditors,  by  the  deed  in  question,  came  to  an  agreement  amongst  them- 
selves that  the  business  should  lie  carried  on  by  their  agents  under  a  new  firm,  for  their 
benefit. 

Whilst  such  business  was  so  carried  on,  and  until  the  amount  of  the  debts  was 
paid  off,  or  until  they  should  choose  to  discontinue  the  business,  the  net  income  of 
the  business  was,  by  the  express  words  of  the  deed,  to  be  "divided  amongst  the  joint 
creditors  in  rateable  proportions  according  to  the  amount  of  their  respective  debts." 

1  cannot  doubt  that  an  arrangement  so  to  carry  on  a  business  with  such  a  participa- 
tion of  profits,  renders  the  parties  liable  as  partners  to  persons  furnishing  goods  or 
giving  credit,  according  to  the  course  of  trade,  to  the  firm. 

The  question,  therefore,  seems  to  be  whether  the  defendants  in  error  were  right  in 
the  construction  they  put  on  this  deed.  The  plaintiffs  in  error  contended  [73]  that 
the  real  effect  was,  that  the  trustees  were  trustees  for  the  Smiths,  that  the  property 
was  to  be  theirs,  and  that  it  was  their  assent  only  which  invested  the  trustees  with  their 
trust.  But  the  Smiths  were  to  have  no  management  or  control  in  the  new  concern  ; 
they  were  not  to  be  summoned  to  any  meetings  or  to  have  any  right  to  interfere  in 
the  slightest  degree  with  the  management  of  the  concern,  or  with  the  disposal  of  the 
property,  or  with  the  duration  of  the  trade.  If  by  any  chance  the  amount  of  the  twenty 
shillings  in  the  pound  should  be  ever  realized,  they  might  take  the  trade  and  any 
capita]  left  to  themselves,  but  the  trustees  were  not  to  carry  on  the  business  for  them. 
It  seems  strange  to  say  that  they  were  interested  in  the  profits  to  arise  whilst  the 
business  was  being  carried  on  under  the  deed,  none  of  which  profits  they  were  to  touch, 
but  which  were  to  go  in  discharge  of  debts  to  which  they  were  no  longer  liable.  They 
had  in  effect  sold  the  business  with  its  capital  for  so  long  a  time  as  the  creditors  chose 
to  carry  it  on  for  their  own  benefit,  or  until  the  amount  of  their  abandoned  debts  should 
be  realized.  The  creditors  preferred  to  have  the  profits  of  the  trade  during  the  dura- 
tion of  the  new  business,  to  having  the  property  which  would  have  been  distributable 
amongst  them  under  a  bankruptcy  ;  and  in  effect  they  purchased  the  business  for  the 
limited  time,  each  creditor  giving  up  so  much  of  his  right  to  a  share  in  the  property, 
and  by  the  deed  his  share  of  profits  being  proportionate  to  the  amount  of  his  abandoned 
debt.  "The  new  provisions,"  that  is,  the  payment  from  the  profits,  are  expressly 
declared  "to  be  a  satisfaction;"  and  the  formal  words  of  immediate  release  are  not 
included  merely  from  fear  of  some  technical  difficulty  as  to  collateral  remedies;  but, 
as  between  the  Smiths  and  the  individual  creditors,  the  debts  are  entirely  destroyed. 

[74]  For  whom,  then,  are  the  trusts  as  to  the  profits  whilst  the  business  lasts.' 
Surely,  not  for  the  Smiths,  who  can  have  nothing  out  of  the  business  of  the  firm  in 
question  whilst  carried  on  by  the  trustees.  Their  assent  was  necessary,  and  the 
bargain  was  a  good  one  probably  for  them  ;  but  they  really  have  no  more  to  do  with 
the  business  than  a  solvent  firm  whose  business  is  purchased,  as  put  by  my  brother 
Coleridge. 

It  need  not  be  discussed  whether  the  Smiths  might  lie  made  liable  as  partners  by 
reason  of  their  \i'i-y  remote  interest  in  getting  back  the  business  for  themselves  after 
payment  of  the  twenty  shillings  in  the  pound  That  business,  if  ever  they  were 
to  get  it,  was  not,  however,  a  business  to  be  carried  on  under  the  deed  ;  for,  there  is 
no  trust  for  carrying  mi  the  business  when  their  time  arrives.  The  trust  is  only  to 
carry  it  on  whilst  the  creditors  are  interested,  and  choose  to  have  it  continued.  It  is 
difficult  tn  my  mind  to  Bee  thai  the  Smiths  can  be  termed  participators  in  the  profits* 
as  they  take  nothing  from  the  fund  to  which  the  new  creditors  of  the  firm  may  look. 

Stress  was  laid  upon  the  provisions  oi  the  deed  wherein  it  is  said  thai  the  moneys 
are  to  be  deemed  the  property  of  the  two  Smiths.  When  Looked  at,  however,  this 
provision  points  only  to  the  joint  and  not  the  separate  property,  and  regulates  the 
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distribution  amongst  the  joint  creditors.  And,  even  if  that  were  not  so,  such  a  pro- 
vision could  not  alter  the  real  nature  of  the  transaction,  according  to  which  the  property 
was  by  a  binding  deed  to  be  traded  with  for  the  benefit  of  the  creditors,  and  might  be 
entirely  lost  or  disposed  of  by  them,  and  could  not  be  withdrawn  or  touched  by  the 
Smiths  so  long  as  the  creditors  chose  to  cany  on  the  business  for  their  own  benefit  ; 
and  the  only  interest  of  the  Smiths  was  in  the  somewhat  remote  contingency  of  the 
payment  of  the  twenty  shillings  in  the  pound. 

[75]  It  cannot  alter  the  question,  that  the  legal  property  was  vested  in  trustees  for 
the  creditors.  The  creditors  had  the  equitable  property  and  the  full  control  over  it 
vested  in  them,  whilst  the  partnership  lasted  ;  and  the  trustees,  as  trustees,  had  no 
beneficial  property  whatsoever  ;  and  it  can  be  of  no  consequence  that  the  legal  property 
in  the  capital  of  a  concern  is  vested  for  convenience  in  trustees  or  managers. 

But  it  is  said  that  the  trustees  are  the  persons  really  liable.  If  they  are  liable, 
they  must  be  liable  as  holding  themselves  out  to  the  world,  as  it  is  called,  as  the  real 
contractors.  As  creditors,  two  of  them  are  in  the  same  position  as  the  rest  of  the 
creditors  ;  but,  taking  them  to  be  trustees  merely,  they  could  only  be  liable  as  the 
ostensible  partners,  as  they  really  have  no  interest  as  trustees.  They  seem  to  me, 
however,  as  between  them  and  the  creditors,  to  be  the  mere  agents  of  the  creditors. 
The  creditors  have  the  most  entire  control  of  the  whole  concern.  They  are  expressly 
impowered  to  give  any  "  orders  or  directions  for  the  present  or  future  management  ; " 
they  are  to  direct  the  continuance  or  putting  an  end  to  the  business,  and  to  make  any 
composition  as  to  debts  and  as  to  the  property  ;  and  they  are  the  only  persons  to  whom 
the  managers  can  look  for  funds,  in  the  event  of  the  property  left  in  the  concern  being 
lost  or  insufficient.  These  managers  seem  to  me  not  to  differ  in  any  respect  from  the 
managers  of  a  joint-stock  company.  Suppose  such  a  company  to  have  started  before 
the  Joint  Stock  Companies  Act,  and  to  have  gone  on  at  common  law,  there  must  have 
been  the  same  arrangements  as  here  for  meetings  when  the  number  was  too  large  for 
each  partner  or  member  to  act  individually  ;  and  they  must  have  had  managers  to  act 
for  them,  in  whom  the  legal  property  might  probably  be  vested  for  convenience. 
Though  called  trustees  in  the  deed,  the  [76]  persons  so  entrusted  were  really  managers, 
and,  as  far  as  the  management  of  the  concern  went,  the  mere  agents  of  the  creditors, 
who  had  the  entire  control  over  them. 

In  what,  then,  does  the  present  case  differ  from  that  of  ten  persons  setting  up  a 
new  business  in  the  names  of  two  or  three  managers,  they  having  to  divide  all  the 
profits  ?  The  present  case,  indeed,  is  not  even  one  of  a  trading  in  the  names  of  the 
managers,  but  in  a  name  which  may  comprehend  any  partners ;  and  the  clause  of  the 
deed  so  much  relied  on  by  the  plaintiffs  in  error,  which  stipulates  that  they  shall  carry 
it  on  in  the  name  of  the  Stanton  Iron  Company,  must  surely  be  quite  inoperative  as 
to  any  limitation  of  the  liability  to  such  persons,  when  the  rule  of  law  is  so  well 
recognized,  that  no  agreement  amongst  partners  can  prevent  the  liability  to  third 
persons  arising  from  the  participation  of  profits.  I  can  see  no  hardship,  under  this 
particular  deed,  in  the  creditors  who  are  to  have  the  profits  being  liable  for  the  funds 
and  goods  from  which  the  profits  are  to  be  made,  except  the  general  hardship  of  large 
liability  from  small  investments,  attempted  to  be  remedied  by  the  Limited  Liability  Acts. 

The  only  authority  at  all  at  variance  with  the  liability  of  the  creditors,  seems  to 
be  that  of  M'Alpine  v.  Mangnall,  in  which  case,  however,  the  point  did  not  arise,  and 
does  not  seem  to  have  been  very  full}'  discussed,  and  in  which  it  seems  very  probable 
that  the  deed  was  one  according  to  which  Bridson  was  himself  to  cany  on  the  trade 
under  inspection.  On  the  other  hand,  Otan  v.  Body,  and  the  recognition  of  that  case 
by  the  court  of  Common  Pleas  in  Janes  v.  Whitbread,  with  the  very  decided  approba- 
tion of  Mr.  Justice  Maule  in  that  case  of  the  doctrine  as  explained  by  him,  are  in  favour 
of  the  plaintiffs  below. 

[77]  I  cannot  think  that  the  limit  of  the  amount  which  the  parties  are  ultimately 
to  receive,  or  the  limited  length  of  time  during  which  the  partnership  may  be  carried 
on,  or  the  object  being  to  get  more  in  payment  of  the  debts  than  they  would  other- 
wise have  done,  or  the  fact  that  the  debts  might  be  paid  and  the  interest  in  the  profits 
of  any  one  or  more  of  the  creditors  might  cease,  can  at  all  lessen  the  liability  of  the 
creditors.  It  seems  to  me  that,  whilst  the  business  is  carried  on  for  their  profit  under 
their  control,  they  are  liable  for  the  debts  of  the  concern  upon  very  well-settled 
principles  of  law,  which  I  think  it  would  lie  dangerous  to  interfere  with,  except  by  an 
act  of  the  legislature. 
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For  these  reasons,  I  answer  your  Lordships'  question  in  the  affirmative. 
WILLIAMS,  J.     My  Lords,  I  am  of  opinion  that  the  defendants  in  this  case  are 
liable  as  acceptors  of  the  bills  of  exchange. 

The  consideration  of  the  case  divides  itself  into  two  inquiries, — first,  did  the 
creditors  who  executed  the  trust-deed  become  partners  in  the  business  carried  on  by 
the  trustees  under  the  provisions  of  the  deed  l  Secondly,  if  they  did  so,  are  they 
liable  as  acceptors  of  the  bills  on  which  these  actions  are  brought  .' 

The  first  question  plainly  depends  on  the  construction  of  the  trust-deed.  On  the 
part  of  the  plaintiff  it  was  argued,  that  the  trust  is  for  the  benefit  of  the  creditors  ; 
that  the  business  is  to  be  carried  on  solely  for  their  benefit  until  their  debts  shall 
have  been  paid ;  and  that  the  trustees  are  to  carry  it  on  under  the  authority  of  the 
creditors,  as  their  agents.  On  the  part  of  the  defendants,  it  was  argued  that,  the 
trust  was  rather  for  the  benefit  of  the  Smiths,  the  debtors,  to  enable  them  better  to 
realize  the  assets  to  pay  the  [78]  creditors  in  full,  and  to  obtain  a  surplus  for  them- 
selves ;  and,  further,  that  the  authority  conferred  on  the  trustees  by  the  deed,  to  deal 
with  the  plant  and  other  property  necessary  for  the  conduct  of  the  business,  and  also 
to  carry  on  the  business  itself  according  to  the  provisions  of  the  deed,  is  conferred  on 
them  by  the  Smiths,  and  not  by  the  creditors  ;  so  that  the  trustees  ought  to  be  regarded 
as  agents  for  the  Smiths,  and  not  as  agents  for  the  creditors. 

But  I  am  of  opinion  that  these  latter  arguments  are  not  well  founded.  It  appears 
to  me  that  the  true  construction  of  the  deed  is,  that  the  creditors  in  effect  buy  the 
goodwill  of  the  business,  and  the  means  for  carrying  it  on  for  their  own  benefit  until 
enough  shall  have  been  earned  to  pay  their  debts  in  full,  at  the  price  of  consenting  to 
accept  the  provisions  of  the  deed  in  full  satisfaction  of  their  claims  against  the  Smiths, 
and  of  entering  into  the  covenant  not  to  sue  them  in  respect  thereof.  The  business  is 
then  to  lie  carried  on,  not  under  the  old  firm  of  "  Benjamin  Smith  &  Son,"  but  under 
the  new  firm  of  "  The  Stanton  Iron  Company."  The  profits  are  to  be  appropriated 
exclusively  to  the  payment  of  the  debts  of  the  creditors  until  they  are  paid  off;  and 
the  trustees  are  placed  under  the  control  of  the  general  body  of  creditors,  who  may, 
at  their  pleasure,  alter,  add  to,  or  diminish,  the  powers,  trusts,  and  provisions  of  the 
deed,  and  may  (in  effect)  appoint  new  trustees,  and  may  direct  that  the  works  shall  be 
discontinued  ;  and,  in  such  case,  the  trustees  are  to  wind  up  the  business,  and,  after 
paying  all  the  expenses  and  liabilities,  divide  the  clear  residue  amongst  the  creditors 
rateably,  in  proportion  to  their  respective  debts.  The  effect  of  all  these  provisions 
appears  to  me  to  be,  that  the  creditors,  having  by  the  sacrifice  of  their  claims  on  the 
Smiths  acquired  the  means  of  carrying  on  a  trade  for  their  own  benefit,  arrange  the 
[79]  mode  of  doing  so  by  constituting  a  certain  number  of  themselves  managers  of  the 
concern  under  the  name  of  trustees,  who  are  to  carry  it  on  subject  to  the  control  of 
the  general  body.  If  this  be  the  true  construction  of  the  deed,  I  do  not  see  how  it 
can  be  doubted  that  the  business  carried  on  under  its  provisions  is,  in  effect,  carried 
on  by  all  the  creditors  as  partners. 

It  remains  to  consider  whether,  supposing  they  were  thus  constituted  partners,  it 
follows  that  i  hey  are  liable  as  acceptors  of  these  bills.  I  have  already  had  occasion  to 
express  my  opinion  that  the  business  carried  on  under  the  provisions  of  the  trust-deed 
must  be  regarded  as  in  effect  carried  on  by  the  trustees  as  managing-partners  for  the 
general  body  of  the  creditors,  under  the  firm  of  "The  Stanton  Iron  Company."  And, 
if  this  be  so,  it  seems  necessarily  to  follow,  that,  as  against  those  with  whom  they 
deal,  the  creditors  are  to  be  deemed  the  company,  and  each  creditor  must  be  liable  on 
the  acceptances  in  question,  inasmuch  as  they  were  accepted  by  one  of  such  managing- 
partners,  in  the  name  of  the  firm,  for  iron-ore  previously  delivered  to  the  company  by 
the  plaiutilf  for  the  purposes  of  the  works,  it  being  the  usual  practice  to  give  such 
bills  for  ore  so  supplied. 

For  these  reasons,  I  have  ti>  answer  your  Lordships'  question  in  the  affirmative. 

WlGHTMAN,  .).      The  appellants  in  tin's  case  were  sued  as  acceptors  of  three  bills  of 

exchange,  by  the  respondent,  who  was  the  drawer.     The  bills  are  directed  to  "The 

Stanton  Iron  Company,  near  Derby,"  and  are  accepted  "Per  pro.  the  St.uiton  Iron 
Company,  .lames  Haywood."  The  declaration  alleges  thai  the  bills  were  directed  to 
the  appellants  "  by  ami  under  tin'  name  of  the  Stanton  [ron  Company,"  and  thai  the 
appellants  accepted  them. 

[80]  It  appears  that  the  appellants  and  many  other  persons  were  creditors  of 
Messrs.    Benjamin    Smith    and    JosisJ)    Tiniinis    Smith,    who    carried    on    business   in 
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co-partnership  as  iron-masters  and  iron-merchants  at  the  Stanton  Iron  Works,  near 
Derby,  and  who,  becoming  insolvent,  executed  a  deed  of  composition  on  the  13th  of 
November,  1849.  This  deed  purports  to  be  made  between  the  Smiths  of  the  first 
part,  Mr.  Sandars  and  four  other  persons  of  the  second  part,  and  the  several  persons 
whose  names  are  set  forth  in  the  schedule  to  the  deed,  being  joint  creditors  of  the 
two  Smiths,  or  separate  creditors  of  each  of  them  respectively,  of  the  third  part. 
And  by  it  the  Smiths  assign  to  Sandars  and  the  four  other  persons  of  the  second  part 
all  their  property  whatsoever,  upon  the  trusts  mentioned  in  the  deed,  and,  amongst 
others,  that  they  the  said  trustees  and  their  assigns  did  and  should  continue  and 
carry  on  under  the  name  and  style  of  "  The  Stanton  Iron  Company,"  the  business 
theretofore  carried  on  by  the  Smiths  ;  and  very  general  and  extensive  powers  are 
given  to  them  for  carrying  on  the  business ;  and  it  provides  for  their  payment,  out  of 
the  gross  income  of  the  business,  of  certain  charges,  and  the  expenses,  and  any  losses 
that  might  be  incurred  in  carrying  on  the  business ;  and  then  it  directs  that  "  they 
should  pay  and  divide  the  net  income  of  the  business  remaining  after  answering  the 
purpose  aforesaid  unto  and  among  all  and  singular  the  creditors  of  the  Smiths,  and 
each  of  them,  in  rateable  proportions  according  to  the  amount  of  their  respective 
debts," — with  an  ultimate  trust  for  the  Smiths  when  all  the  debts  of  the  creditors  are 
paid,  and  with  power  for  the  trustees  to  employ  such  servants  and  agents,  and  at  such 
salaries,  as  they  think  fit,  and  generally  to  make  such  contracts,  and  do  all  such  things 
in  relation  to  the  carrying  on  the  business,  as  they  shall  think  proper,  [81]  as  fully 
and  effectually  to  all  intents  and  purposes  as  if  they  were  solely  and  absolutely 
entitled  thereto. 

The  deed  contains  provisions  for  calling  meetings  of  the  creditors,  and  gives  power 
to  the  majority  in  value  of  the  creditors  at  a  meeting  to  alter  the  trusts  and  make 
rules  as  to  the  management  of  the  business  and  the  discontinuance  of  it ;  and,  if  they 
ordered  the  discontinuance,  the  trustees  were  to  wind  it  up.  There  is  also  a  provision 
that  the  creditors  who  execute  the  deed,  accept  the  provision  for  payment  therein 
made  in  satisfaction  of  their  claims  upon  the  Smiths,  who  may  plead  that  deed  as  a 
release. 

Both  of  the  appellants  were  named  as  trustees  in  the  deed ;  but,  as  they  both 
ceased  to  be  trustees  long  before  any  question  of  liability  arose,  no  argument  is  raised 
upon  that  point :  but,  if  they  are  liable  at  all,  they  are  said  to  be  so  by  reason  of  their 
having  executed  the  deed  as  creditors. 

The  question  is,  whether  the  creditors  are,  by  the  execution  of  the  deed,  partners 
with  the  trustees  and  inter  se  in  carrying  on  the  business,— or,  rather,  whether  the 
creditors  who  executed  the  deed  are  not  the  real  partners  carrying  on  the  business, 
and  the  trustees  merely  their  agents,  and  not  principals  or  partners,  except  as  far  as 
they  are  creditors  executing  the  deed. 

The  bills  are  drawn  upon  the  Stanton  Iron  Company,  and  accepted  by  Haywood, 
by  procuration  of  the  company.  By  the  terms  of  the  deed,  the  trustees  are  the 
persons  who  carry  on  the  business  under  that  name  ;  and  all  the  stock  in  trade  and 
property  of  the  concern  would  be  vested  in  them,  or  it  would  be  impossible  for  them 
to  execute  the  trust.  The  iron  which  was  the  consideration  for  the  bills  would  be 
part  of  the  trust  property  vested  in  the  trustees  ;  but,  if  they  did  not  happen  to  be 
creditors,  or  had  ceased  to  be  creditors,  [82]  they  would,  according  to  the  argument 
for  the  respondent,  be  merely  the  agents  for  the  creditors,  who  are  the  persons  really 
cai  rying  on  the  business,  and  so  not  liable  at  all.  Suppose  that  the  trustees  had  not 
been  creditors,  and  had  accepted  the  bills  in  their  own  names,  stating  themselves  to 
be  the  Stanton  Iron  Company,  would  the  creditors  have  been  liable  upon  that  accept- 
ance 1  I  should  think  not :  and  that  the  trustees  could  not  be  considered  as  mere 
agents  for  the  creditors. 

It  is  said  that  a  person  who  shares  in  net  profits  is  a  partner.  That  may  be  so  in 
some  cases,  but  not  in  all ;  and  it  may  lie  material  to  consider  in  what  sense  the 
words  "sharing  in  the  profits''  are  used.  In  the  present  case,  I  greatly  doubt 
whether  the  creditor  who  merely  obtains  payment  of  a  debt  incurred  in  the  business, 
by  being  paid  the  exact  amount  of  his  debt,  and  no  more,  out  of  the  profits  of  the 
business,  can  be  said  to  share  the  profits.  If,  in  the  present  case,  the  property  of  the 
Smiths  had  been  assigned  to  the  trustees  to  carry  en  the  business  and  divide  the  net 
profits,  not  amongst  those  creditors  who  signed  the  deed,  but  amongst  all  the  creditors, 
until  their  debts  were  paid, — would  a  creditor  by  receiving  from  time  to  time  a  rate- 
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able  proportion  out  of  the  net  profits  become  a  partner1?  I  should  think  not.  In  the 
present  case  neither  of  the  plaintiffs  in  error,  as  an  individual  creditor,  has  any  power 
or  control  over  the  trustees  ;  and  the  relation  of  principal  and  agent  can  hardly  exist 
between  them. 

The  cases  of  Owen  v.  Body,  5  Ad.  &  E.  28,  6  N.  &  M.  448,  and  Janes  v.  Whitbread, 
11  C.  B.  406,  can  scarcely  be  considered  decisions  which  would  govern  the  present 
case,  for  the  reasons  given  by  the  judges  in  the  court  below,  whose  opinions  were  in 
favour  of  the  appellants ;  and  the  case  of  Bond  v.  I'ittard,  3  M.  &  W.  357,  which  was 
much  relied  upon  by  Mr.  Rolt  for  the  [83]  respondent,  is  clearly  distinguishable,  for, 
in  that  case,  the  two  Brothers  Watts  were  admitted  by  themselves  and  held  out  to  the 
world  as  partners,  and  the  only  question  was,  how  far  their  private  agreement  as  to 
profit  and  loss  would  affect  their  rights  or  liabilities  as  general  partners. 

It  appears  to  me,  that,  in  the  present  case,  the  legal  rights  and  liabilities  in 
respect  of  the  business  carried  on  under  the  name  of  the  Stanton  Iron  Company,  are 
in  the  trustees,  and  that,  at  all  events,  the  creditors  are  not  liable  upon  bills  drawn 
and  accepted  in  such  a  manner  as  those  in  question  ;  and  that  the  procuration  under 
which  Haywood  accepted  the  bills  is  not  the  procuration  of  the  appellants,  or  of  the 
creditors,  but  of  the  trustees ;  and  that  the  appellants  are  not  liable  as  acceptors  of 
the  bills.  And  I  may  further  add,  that  I  agree  generally  in  the  opinions  expressed  by 
those  of  the  judges  in  the  court  below  who  were  in  favour  of  the  appellants,  and 
particularly  in  that  expressed  by  my  Brother  Martin. 

I  therefore  answer  your  Lordships'  question  in  the  negative. 

POLLOCK,  C.  B.  My  Lords,  the  question  in  this  case  is,  whether  the  defendants 
below  are  liable  on  the  bills  which  are  the  foundation  of  the  action. 

There  is,  I  think,  no  distinction  between  one  defendant  and  the  other :  on  the 
contract  both  are  liable,  or  neither  is  liable  :  and  I  own  I  do  not  see  that  any  dis- 
tinction can  be  drawn  between  this  action  on  the  bills  and  an  action  on  the  considera- 
tion for  which  they  were  given.  I  think  the  defendants  below  are  liable  in  this  action, 
if  they  would  have  been  liable  in  an  action  for  the  goods  supplied. 

If  the  defendants  below  are  liable  it  must  be  by  virtue  of  the  deed  to  which  they 
became  parties  :  no  [84]  other  ground  can  be  suggested.  On  the  part  of  the  plaintiffs 
in  error,  it  was  contended  that  there  was  nothing  in  the  deed  which  authorized  the 
trustees  to  pledge  the  credit  of  the  parties  to  the  deed  of  the  third  part:  and,  on 
examining  the  deed,  to  ascertain  this,  no  such  direct  authority  can  be  found.  But  it 
is  contended  for  the  defendant  in  error,  that,  by  virtue  of  the  provisions  in  the  deed, 
the  creditors  became  partners,  and  therefore  they  are  liable  whether  their  credit  was 
pledged  or  not,  and  whether  there  was  any  express  authority  to  pledge  it  or  not ;  and 
1  think  it  must  be  admitted  that  the  conclusion  is  just,  if  the  premises  are  true.  And 
the  question  then  arises,  whether  the  interest  which  the  creditors  had  in  the  profits  to 
be  made  by  the  carrying  on  of  the  business  under  the  deed,  was  such  as  to  make  them 
partners  in  respect  to  third  persons.  In  order  to  examine  this,  let  me  put  this  case  : — 
If  a  firm  were  in  difficulties,  and  a  person  proposed  to  assist  them  by  a  loan  of 
money,  engaging  to  receive  payment  out  of  the  profits  only,  and  to  make  no  claim  in 
the  event  of  there  being  no  profits,  but  stipulating  that  one  half  of  the  profits  should 
be  applied  as  they  arose  in  payment  of  his  debt,  and  that  he  should  have  power  to 
see  that  bhia  was  done, — would  he  thereby  become  a  partner,  and  liable  for  all  debts 
contracted  subsequently  to  this  arrangement?  On  this  very  simple  state  of  facts, 
there  may  possibly  arise  a  difference  of  opinion  ;  but  I  think  a  large  majority  of  all 
lawyers  and  commercial  men  would  decide  at  once  that  assistance  so  offered  and  so 
accepted  would  not  make  the  lender  of  the  money  a  partner  as  to  third  persons.  If 
he  took  a  warrant  of  attorney  entitling  him  to  enter  up  judgment  at  his  pleasure,  and 
sweep  away  in  payment  of  his  demand,  capital,  debts,  profits,  and  everything,  he 
certainly  would  not  be  a  partner  ;  but  it  is  said,  if  he  limits  his  claim  to  be  paid  out 
of  profits  only,  his  limited  [85]  right  to  payment  creates  an  unlimited  liability.  1 
think,  my  Lords,  there  must  be  some  fallacy  in  this;  the  conclusion  to  my  mind 
appears  to  be  so  unjust  and  absurd,  and  so  much  at  variance  with  natural  equity. 

The  case  before  your  Lordships  may  no  doubf  be  put  as  being  stronger  in  favour 
of  a  partnership  than  the  ease  I  have  supposed  ;  and  I  think  it  may  lie  eomeded  tci 
Mr.  Holt's  argument  in  favour  of  the  defendant  in  error,  that,  if  his  version  of  the 
transaction  be  the  correct  one,  his  conclusion  is  right.  If  the  trustees  be  merely 
managers,  on  behalf  of  the  creditors,  of  a  new  concern,  and  the  business  be  carried  on 
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under  their  direction  and  for  their  entire  benefit,  it  would  be  difficult  to  say  that  the 
conclusion  would  be  wrong  which  asserted  their  liability  to  debts  incurred. 

I  observed  that  the  learned  counsel  more  than  once  referred  to  what  he  expected 
a  jury  would  decide  by  their  verdict,  as  the  conclusion  to  be  drawn  from  the  facts 
of  the  case.  But  the  office  of  a  jury  is  to  decide  between  conflicting  testimony,  and 
not  to  arrive  at  conclusions  of  law  from  acknowledged  facts.  When  no  fact  is  in 
dispute  (as  is  the  case  here),  the  courts  of  law  generally  decide  for  themselves  what 
is  the  resulting  legal  conclusion,  and  do  not  S|  eculate  on  what  a  jury  would  find. 

The  effect  of  the  deed  appears  to  me  to  continue  the  old  concern,  rather  than  to 
create  a  new  one  ;  but  to  put  it  under  the  management  of  the  trustees,  who  are  a  sort 
of  guarantee  or  security  that  the  real  contract  shall  be  carried  into  effect ;  who  are  to 
protect  the  interests  of  Messrs.  Smith  on  the  one  hand,  from  whom  all  their  authority 
emanates,  and  of  the  creditors  on  the  other,  so  that  the  creditors  who  give  up  their 
claim  on  the  capital,  provided  they  are  paid  out  of  the  profits,  shall  have  the  profits 
so  applied,  if  there  be  any.  The  debts  of  the  creditors  are  not  extinguished  alto- 
gether ;  for,  if  the  concern  is  unprofitable,  the  creditors  [86]  may  require  it  to  be 
given  up,  and  the  property  to  be  sold  and  divided  among  them.  The  trustees  act 
under  a  power  of  attorney  from  Messrs.  Smith,  and  they  are  to  continue  to  carry  on 
the  same  business,  to  pay  all  rent  and  charges,  but  they  are  to  apply  the  net  income 
(of  course,  after  satisfying  all  new  creditors)  in  payment  of  the  claims  of  the  old 
creditors.  The  creditors  have  power  to  call  meetings,  and  direct  that  the  business 
shall  be  discontinued,  and  the  property  sold  and  divided  rateably  among  the  creditors ; 
they  have  also  power  to  make  rules,  orders,  and  directions ;  but,  as  I  construe  the 
deed,  they  have  no  power  to  interfere  and  take  the  management  into  their  own  hands. 
If  the  business  is  discontinued,  all  the  effects  are  to  be  sold,  all  expenses  are  to  be 
paid,  all  the  debts,  &c,  of  the  trustees  are  to  be  discharged,  and  the  clear  residue  is  to 
be  divided  among  all  the  creditors  as  the  joint  property  of  Messrs.  Smith.  Provision 
is  made  for  an  allowance  for  the  support  of  Messrs.  Smith  and  their  families. 

The  deed,  when  examined,  appears  to  me  not  to  justify  the  account  of  it  given  by 
Mr.  Holt :  and  the  question  remains,  does  the  interest  in  the  clear  profits,  such  as  it 
is,  constitute  a  partnership  according  to  the  law  of  England  1  I  shall  very  shortly 
advert  to  the  cases  cited. 

In  Owen  v.  Body,  5  Ad.  &  E.  37,  the  judgment  is  very  short,  and  amounts  merely 
to  this,  that  the  possibility  that  the  arrangement  might  be  deemed  a  partnership  was 
a  sufficient  ground  for  the  creditors  to  decline  executing  the  deed,  and  therefore  it 
was  invalid  ;  and  the  case  is  so  explained  by  Mr.  Justice  Maule,  in  Ml Alpine  v. 
Mangnatt,  3  C.  B.  496.  But  neither  the  one  case  nor  the  other  decides  that  such  a 
deed  would  constitute  a  partnership  as  to  third  persons,  any  more  than  the  case 
before  the  Master  of  the  Rolls  decides  that  such  a  deed  would  not  constitute  a  partner- 
ship as  to  third  persons.  The  cases  of  remu-[87]-neration  to  managers,  agents,  servants, 
or  factors  may  be  dismissed  at  once,  as  having  no  application  to  the  present :  and 
there  is  really  no  direct  authority  upon  the  point  either  way. 

There  is  a  passage  in  Story  on  Partnership  to  which  I  wish  to  refer  your  Lord- 
ships, page  74,  as  clearly  expressing  the  views  I  entertain  :  "  In  short,  the  true  rule 
'  ex  a?quo  et  bono '  would  seem  to  be,  that  the  agreement  and  intention  of  the  parties 
themselves  should  govern  all  the  cases ;  if  they  intended  a  partnership  in  the  capital 
stock,  or  in  the  profits,  or  in  both,  then  that  the  same  rule  should  apply  in  favour  of 
third  persons,  even  if  the  agreement  were  known  to  them  ;  and,  on  the  other  hand, 
if  no  such  partnership  were  intended  between  the  parties,  then  that  there  should  be 
none  as  to  third  persons,  unless  where  the  parties  had  held  themselves  out  as  partners 
to  the  public,  or  their  conduct  operated  as  a  fraud  or  deceit  upon  third  persons." 

Taking  this  view  of  what  the  law  is, — it  seems  to  me  that  this  arrangement,  to 
apply  future  profits  (if  any)  in  pa3*ment  of  the  old  debts,  the  creditors  being  willing 
to  give  up  their  right  to  be  paid  out  of  the  capital,  and  to  take  the  chance  of  any 
profits,  appears  to  me  not  to  constitute  a  partnership  as  to  third  persons,  who  know 
nothing  of  the  deed,  and  who  have  not  trusted  the  creditors  ;  and  therefore  the  defen- 
dants below  are  not,  in  my  opinion,  liable  as  acceptors  of  the  bills  of  exchange 
declared  upon. 

The  House  adjourned  to  consider  the  opinions  of  the  learned  judges  ;  and  on  the 
3rd  of  August  pronounced  judgment,  as  follows  : — 

Lord  Campbell,  C.     My  Lords,  the  only  question  in  these  cases  is,  whether  the 
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defendants,  by  executing  the  deed  of  the  13th  of  November,  1849,  as  creditors  of 
[88]  Messrs.  Smith,  rendered  themselves  liable  to  the  creditors  who  should  afterwards 
deal  with  the  trustees  appointed  by  this  deed  to  carry  on  the  concern  of  Messrs.  Smith 
under  the  new  firm  of  the  Stanton  Iron  Company.  The  plaintiff  alleges,  that, 
although  the  defendants  never  acted  or  held  themselves  out  as  partners  in  this  new 
firm,  and  the  creditors  of  this  new  firm,  unaware  to  the  deed,  have  dealt  only  with 
the  trustees,  the  creditors  of  the  new  firm  are  entitled  to  sue  the  creditors  of  the  old 
firm  as  partners  in  the  new  firm. 

It  is  quite  clear  that  the  creditors  of  the  old  firm,  by  executing  the  deed,  never 
intended  to  incur  such  a  liability  ;  and  I  think  that  the  creditors  of  the  new  firm  can- 
not be  supposed  to  have  dealt  with  this  firm  in  the  belief  that  they  could  have  a 
remedy  against  all  or  any  of  the  creditors  of  the  new  firm.  Is  there  here  such  a 
participation  in  the  profits  of  the  new  firm  by  the  creditors  of  the  old  firm  as  to  make 
them  partners  in  the  new  firm?  They  certainly  are  not  partners  inter  se, — as  was 
properly  held  by  the  Master  of  the  Rolls  (a)  ;  and  they  could  derive  no  profit  from 
the  new  firm  beyond  the  payment  of  the  debts  due  to  them  from  the  old  firm.  There 
was  a  formal  release  of  these  debts  :  but  we  must  look  at  the  real  nature  of  the  trans- 
action, according  to  the  understanding  of  all  who  were  parties  to  it.  The  business  of 
Messrs.  Smith  was  to  be  carried  on  by  the  trustees  till  the  debts  of  that  firm  were 
paid,  and  then  the  business  was  to  be  transferred  back  to  Messrs.  Smith. 

The  defendants  can  only  be  liable  upon  the  supposition  that  the  person  who  wrote 
the  acceptance  on  the  bills  of  exchange  was  their  mandatory  for  that  purpose.  I  do 
not  mean  to  make  any  distinction  between  their  [89]  liability  on  the  bills  and  their 
liability  for  the  price  of  the  goods  supplied  to  the  Stanton  Iron  Company,  the  con- 
sideration for  the  bills.  But  I  am  of  opinion  that  the  creditors  of  the  old  firm  cannot 
be  considered  as  having,  by  executing  the  deed,  authorized  the  trustees  as  their  agents 
either  to  purchase  the  goods  or  to  accept  the  bills.  I  do  not  think  that  Waugh  v. 
Carver,  2  H.  Bl.  235,  or  Owen  v.  Body,  5  Ad.  &  E.  28,  6  N.  &  M.  448,  or  any  of  the 
cases  relied  upon  by  the  plaintiffs,  make  out  a  participation  of  profits  under  this  deed 
to  constitute  a  partnership.  I  must,  therefore,  advise  your  Lordships  to  reverse  the 
judgment  of  the  court  of  Common  Pleas,  and  to  adjudge  that  the  defendants  below 
are  not  liable  as  acceptors  of  the  bills  of  exchange  on  which  the  action  is  brought. 

Lord  BROUGHAM.  My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend 
in  the  view  he  has  taken  of  this  case. 

Loud  Cranworth.  My  Lords,  in  this  case  the  judges  of  the  court  of  Exchequer 
Chamber  were  equally  divided, — three  being  of  opinion  that  the  defendant  was,  and 
three  that  he  was  not  liable  on  the  bills  in  question  :  and,  unfortunately,  the  same 
difference  of  opinion  has  existed  among  the  learned  judges  who  attended  this  House 
during  the  argument  at  your  Lordships'  Bar.  Except,  therefore,  from  an  examination 
of  the  grounds  on  which  their  opinions  are  founded,  we  can  derive  no  benefit  in  this 
case  from  their  assistance.  We  cannot  say,  that,  in  the  opinions  delivered  in  this 
House,  there  is  more  authority  in  favour  of  one  view  of  the  case  than  of  the  other; 
We  must  not,  however,  infer  that  your  Lordships  have  not  derived  material  aid  from 
the  opinions  expressed  by  the  judges.  These  opinions  have  stated  the  arguments  [90] 
on  the  one  side  and  on  the  other  with  great  clearness  and  force ;  and  what  we  have 
in  dii  now  is,  to  decide  between  them. 

In  the  first  place,  let  me  say  that  I  concur  with  those  of  the  learned  judges  who 
are  of  opinion  that  no  solid  distinction  exists  between  the  liability  of  the  defendant 
in  the  action  mi  the  bills  and  in  an  action  for  goods  sold  and  delivered.  If  he  would 
have  been  liable  in  an  action  for  goods  sold  and  delivered,  it  must  be  because  those 
who  were  in  fact  carrying  on  the  business  of  the  Stanton  Iron  Company  were  carrying 
it  on  as  his  partners  or  agents.  And,  as  the  bills  were  accepted  according  to  the 
usual  course  of  business,  fur  ore  supplied  by  the  plaintiff,  1  cannot  doubt,  that,  if  the 
trade  was  carried  on  by  those  who  managed  it  as  partners  or  agents  of  the  plaintiff, 
he  must  be  just  as  liable  on  the  bills  as  he  would  have  been  in  an  action  lor  the  price 
of  the  goods  supplied.  His  partners  or  agents  would  have  the  same  authority  to 
accept  bills  iii  the  ordinary  course  of  trade  as  to  purchase  goods  on  credit. 

The  liability  of  one  partner  for  the  acts  of  his  co-partner  is  in  truth  the  liability 
of  a  principal  for  the  acts  of  his  agent.     Whore  two  or  more  persons  are  engaged  as 

(n)  Re  Stanton  Iron  <'<>iit/ituti/,  21  Beavan,  IG4. 
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partners  in  an  ordinary  trade,  each  of  them  has  an  implied  authority  from  the  (it hers 
to  bind  them  all  by  contracts  entered  into  according  to  the  usual  course  of  business 
in  that  trade.  Every  partner  in  trade  is,  for  the  ordinary  purposes  of  the  trade,  the 
agent  of  his  co-partners  ;  and  all  are  therefore  liable  for  the  ordinary  trade  contracts  of 
the  others.  Partners  may  stipulate  among  themselves  that  some  of  them  only  shall  enter 
into  particular  contracts,  or  into  any  contracts,  or  that,  as  to  certain  of  their  contracts, 
none  shall  be  liable  except  those  by  whom  they  are  actually  made:  but  with  such 
private  arrangements  [91]  third  persons  dealing  with  the  firm,  without  notice,  bave 
no  concern.  The  public  have  a  right  to  assume  that  every  partner  has  authority  from 
his  co-partner  to  bind  the  whole  firm  in  contracts  made  according  to  the  ordinary 
usages  of  trade. 

This  principle  applies  not  only  to  persons  acting  openly  and  avowedly  as  partners, 
but  to  others  who,  though  not  so  acting,  are  by  secret  or  private  agreement  partners 
with  those  who  appear  ostensibly  to  the  world  as  the  persons  carrying  on  the  business. 

In  the  case  now  before  the  House,  the  court  of  Common  Pleas  decided  in  favour 
of  the  respondent,  that  the  appellant,  by  his  execution  of  the  deed  of  arrangement, 
became,  together  with  the  other  creditors  who  executed  it,  a  partner  with  those  who 
conducted  the  business  of  the  Stanton  Iron  Company.  The  court  of  Exchequer 
Chamber,  on  appeal  to  them,  were  equally  divided,  so  that  the  judgment  of  the  court 
of  Common  Pleas  was  affirmed.  The  sole  question  for  adjudication  by  your  Lordships 
is,  whether  this  judgment  thus  affirmed  was  right. 

I  do  not  propose  to  consider  in  detail  all  the  provisions  of  the  deed.  I  think  it 
sufficient  to  state  them  generally.  In  the  first  place,  there  is  an  assignment  by 
Messrs.  Smith  in  certain  trustees  of  the  mines  and  all  the  engines  and  machinery 
used  for  working  them,  together  with  all  the  stock  in  trade,  and  in  fact  all  their 
property,  upon  trust  to  carry  on  the  business,  and,  after  paying  its  expenses,  to 
divide  the  net  income  rateably  amongst  the  creditors  of  Messrs.  Smith  as  often  as 
there  shall  be  funds  in  hand  sufficient  to  pay  one  shilling  in  the  pound  ;  and,  after 
all  the  creditors  are  satisfied,  then  in  trust  for  Messrs.  Smith. 

Up  to  this  point,  the  creditors,  though  they  executed  the  deed,  are  merely  passive  : 
and  the  first  question  is,  what  would  have  been  the  consequence  to  them  of  [92] 
their  executing  the  deed,  if  the  trusts  had  ended  there?  Would  they  have  become 
partners  in  the  concern  carried  on  by  the  trustees  merely  because  they  passively 
assented  to  its  being  carried  on  upon  the  terms  that  the  net  income,  i.e.  the  net  profits, 
should  be  applied  in  discharge  of  their  demands?  I  think  not.  It  was  argued,  that, 
as  they  would  be  interested  in  the  profits,  therefore  they  would  be  partners.  But 
this  is  a  fallacy.  It  is  often  said  that  the  test,  or  one  of  the  tests,  whether  a  person 
not  ostensibly  a  partner,  is  nevertheless  in  contemplation  of  law  a  partner,  is,  whether 
he  is  entitled  to  participate  in  the  profits.  This,  no  doubt,  is  in  general  a  sufficiently 
accurate  test ;  for,  a  right  to  participate  in  profits  affords  cogent,  often  conclusive, 
evidence  that  the  trade  in  which  the  profits  have  been  made  was  carried  on  in  part 
for  or  on  behalf  of  the  person  setting  up  such  a  claim.  But  the  real  ground  of  the 
liability  is,  that  the  trade  has  been  carried  on  by  persons  acting  on  his  behalf.  When 
that  is  the  case,  he  is  liable  to  the  trade  obligations,  and  entitled  to  its  profits,  or  to 
a  share  of  them.  It  is  not  strictly  correct  to  say  that  his  right  to  share  in  the  profits 
makes  him  liable  to  the  debts  of  the  trade.  The  correct  mode  of  stating  the  proposi- 
tion is,  to  say  that  the  same  thing  that  entitles  him  to  the  one  makes  him  liable  to 
the  other,  namely,  the  fact  that  the  trade  has  been  carried  on  on  his  behalf,  i.e.  that 
he  stood  in  relation  of  principal  towards  the  persons  acting  ostensibly  as  the  traders, 
by  whom  the  liabilities  have  been  incurred,  and  under  whose  management  the  profits 
have  been  made. 

Taking  this  to  be  the  ground  of  liability  as  a  partner,  it  seems  to  me  to  follow 
that  the  mere  concurrence  of  creditors  in  an  arrangement  under  which  they  permit 
their  debtor,  or  trustees  for  their  debtor,  to  continue  his  trade,  applying  the  profits 
in  discharge  of  [93]  their  demands,  does  not  make  them  partners  with  their  debtor 
or  the  trustees.  The  debtor  is  still  the  person  solely  interested  in  the  profits,  save 
only  that  he  has  transferred  them  to  his  creditors.  He  receives  the  benefit  of  the 
profits  as  they  accrue,  though  he  has  precluded  himself  from  applying  them  to  any 
other  purpose  than  the  discharge  of  his  debts.  The  trade  is  not  carried  on  by  or  on 
account  of  the  creditors:  their  consent  is  necessary  in  such  a  case;  for,  without  it, 
all  the  property  might  be  seized  by  them  in  execution.     But  the  trade  still  remains 
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the  trade  of  the  debtor,  though  the  trustees  are  the  persons  by  or  on  behalf  of  whom 
it  is  carried  on. 

I  have  hitherto  considered  the  case  as  it  would  have  stood  if  the  creditors  had 
been  merely  passively  assenting  parties  to  the  carrying  on  of  the  trade  on  the  terms 
that  the  profits  should  be  applied  in  liquidation  of  their  demands.  But  1  am  aware 
that  in  this  deed  special  powers  are  given  to  the  creditors  which  it  was  said  shewed 
that  they  had  become  partners,  even  if  that  had  not  been  the  consequence  of  their 
concurrence  in  the  previous  trust.  The  powers  may  be  described  briefly  as, — first,  a 
power  of  determining  by  a  majority  in  value  of  their  body  that  the  trade  should  be 
discontinued  ;  or,  if  not  discontinued,  then,— secondly,  a  power  of  making  rules  and 
orders  as  to  its  conduct  and  management. 

These  powers  do  not  appear  to  me  to  alter  the  case.  The  creditors  might  by 
process  of  law  have  obtained  possession  of  the  whole  of  the  property.  By  the  earlier 
provisions  of  the  deed  they  consented  to  abandon  that  right,  and  to  allow  the  trade 
to  be  carried  on  by  the  trustees.  The  effect  of  these  powers  is  only  to  qualify  their 
consent.  They  stipulate  for  a  right  to  withdraw  it  altogether;  or,  if  not,  then  to 
impose  terms  as  to  the  mode  in  which  the  trusts  to  which  [94]  they  had  agreed 
should  be  executed.  I  do  not  think  that  this  alters  the  legal  condition  of  the  creditors. 
The  trade  did  not  become  a  trade  carried  on  for  them  as  principals,  because  they 
might  have  insisted  on  its  being  abandoned,  or  because  they  might  have  prescribed 
terms  on  which  alone  it  should  be  continued.  Any  trustee  might  have  refused  to  act, 
if  he  considered  the  terms  prescribed  by  the  creditors  to  be  objectionable. 

Suppose  the  deed  had  stipulated,  not  that  the  creditors  might  order  the  discon- 
tinuance of  the  trade  or  impose  terms  as  to  its  management,  but  that  some  third 
person  might  do  so,  if  on  inspecting  the  accounts  he  should  deem  it  advisable, — it 
could  not  be  contended  that  this  would  make  the  creditors  partners,  if  they  were  not 
so  already  :  and  I  can  see  no  difference  between  stipulating  for  such  a  power  to  be 
reserved  to  a  third  person,  and  reserving  it  to  themselves. 

I  have  on  these  grounds  come  to  the  conclusion  that  the  creditors  did  not  by 
executing  this  deed  make  themselves  partners  in  the  Stanton  Iron  Company;  and  I 
must  add  that  a  contrary  decision  would  be  much  to  be  deprecated.  Deeds  of 
arrangement  like  that  now  before  us  are,  I  believe,  of  frequent  occurrence :  and  it  is 
impossible  to  imagine  that  creditors  who  execute  them  have  any  notion  that  by  so 
doing  they  are  making  themselves  liable  as  partners.  This  would  be  no  reason  for 
holding  them  not  to  be  liable,  if,  on  strict  principles  of  mercantile  law,  they  are  so. 
But  the  very  fact  that  such  deeds  are  so  common,  and  that  no  such  liability  is 
supposed  to  attach  to  them,  affords  some  argument  in  favour  of  the  appellant.  The 
deed  now  before  us  was  executed  by  above  a  hundred  joint  creditors;  and  a  mere 
glance  at  their  names  is  sufficient  to  shew  that  there  was  no  intention  on  their  part 
of  doing  anything  which  should  involve  them  in  the  obligations  of  a  partnership.  I 
do  not  rely  on  this  :  [95]  but  at  least  it  shews  the  general  opinion  of  the  mercantile 
world  on  the  subject.  I  may  remark  that  one  of  the  creditors,  I  see,  is  the  Midland 
Railway  Company,  who  are  creditors  for  a  sum  only  of  391.  :  and,  to  suppose  that 
they  could  imagine  that  they  were  making  themselves  partners  is  absurd. 

The  authorities  cited  in  argument  did  not  throw  much  light  on  the  subject.  I 
ran  find  no  ease  in  which  a  person  has  been  made  liable  as  a  dormant  or  sleeping 
partner,  in  which  the  trade  might  not  fairly  be  said  to  have  been  carried  on  for  him, 
together  with  those  ostensibly  conducting  it,  and  when  therefore  he  would  stand  in 
the  position  of  principal  towards  the  ostensible  members  of  the  firm  as  his  agents. 
This  was  certainly  the  case  in  W<mgh  v.  Carver,  2  II.  111.  235.  There,  Messrs.  Carver, 
who  were  ship-agents  at  Portsmouth,  agreed  with  Gresler,  a  ship  agent  at  Plymouth, 
that,  if  he  would  establish  himself  as  a  ship-agent  at  Cowes,  they  would  share  between 
them  the  profits  of  their  respective  agencies  in  certain  stipulated  proportions.  When, 
therefore,  Gresler,  in  pursuance  of  the  agreement,  did  establish  himself  at  ("owes,  and 
there  carry  on  the  business  of  a  ship  agent,  lie  in  fact  carried  it  on  for  the  benefit  of 
Messrs.  Carver  as  well  as  of  himself  ;  and  the  court  held  that,  in  these  circumstances, 
the  stipulation  which  they  had  entered  into,  that  neither  party  to  the  agreement 
should  be  answerable  for  the  acts  of  the  other,  was  a  stipulation  w  Inch  they  could  not 
make,  so  as  thereby  to  affect  third  persons.  Each  linn  was  carrying  on  business  on 
account,  not  only  of  itself,  but  also  of  the  other  firm  :  this,  therefore,  made  each  Mini 
the  agent  of  the  other. 


38  WHEATCROFT    r.  HICKMAN  9  C.  B.  (N.  S.)  96. 

The  case  of  Bond  v.  Pittard,  3  M.  &  W.  357,  could  admit  of  no  doubt.  The 
question  was,  whether  G.  F.  Watts  and  P.  H.  Watts  could  sue  jointly  for  business 
transacted  by  them  as  attorneys.  They  had  agreed  to  [96]  become  partners,  on  a 
stipulation  that  P.  H.  Watts  should  always  receive  3001.  yearly  out  of  the  first  profits 
as  his  share,  and  should  not  be  liable  for  any  losses.  It  was  argued  that  this  latter 
stipulation  prevented  them  from  being  partners  :  but  the  court  held  the  contrary. 
Each  of  them  worked  for  the  common  benefit  of  both;  and  each  of  them,  therefore, 
acted  as  agent  of  the  other.  The  produce  of  the  labour  of  each  was  to  be  brought 
into  a  common  fund,  to  be  afterwards  shared  according  to  certain  arrangements  between 
themselves.     The  case  was  really  free  from  doubt. 

A  similar  principle  explains  and  justifies  the  decision  of  the  court  of  Common  Pleas 
in  Barry  v.  Nesham,  3  C.  B.  641.  The  question  was,  whether  the  defendant  was  liable 
for  goods  furnished  to  one  Lowthin  in  the  way  of  his  business  as  the  printer  and 
publisher  of  a  newspaper.  Nesham  had  sold  the  stock  and  goodwill  of  the  paper  to 
Lowthin,  in  consideration  of  15001.,  and  on  a  further  stipulation  that  for  seven  years 
the  profits  were  to  be  applied  as  follows,  that  is  to  say,  Lowthin  was  to  have  the  first 
1501.  of  the  annual  profits,  then  Nesham  was  to  have  them  to  the  extent  of  5001.,  and 
Lowthin  was  to  have  all  beyond.  It  is  clear  that  Lowthin  was  conducting  the  business 
for  the  common  benefit  of  both,  subject  to  the  private  arrangements  as  to  the  shares 
they  should  separately  be  entitled  to.  Lowthin  was  therefore  clearly  the  agent  of 
Nesham. 

Owen  v.  Body,  5  Ad.  &  E.  28,  6  N.  &  M.  448,  was  at  most  a  dictum.  The  court 
of  Queen's  Bench  were  quite  right  in  holding  that  the  creditors  were  justified  in 
refusing  to  execute  the  deed  tendered  to  them  ;  and  that  is  all  that  was  decided. 

None  of  the  other  cases  cited  carried  the  doctrine  further  than  those  I  have  referred 
to;  and  therefore  I  think  that  in  this  case  the  judgment  appealed  against  ought  to 
be  reversed. 

[97]  Lord  Wenslevdale. — My  Lords,  these  two  cases  come  before  your  Lord- 
ships on  appeal  from  the  Exchequer  Chamber,  by  which  court  a  judgment  of  the  court  of 
Common  Pleas  was  affirmed.  They  both  involved  the  same  question.  The  court  of 
Common  Pleas  were  unanimous  in  favour  of  the  plaintiff's  below.  The  court  of 
Exchequer  Chamber,  consisting  of  six  learned  judges,  and  also  the  six  learned  judges 
who  gave  their  advice  to  your  Lordships,  were  both  equally  divided.  I  am  of  opinion 
that  the  judgment  of  the  court  of  Common  Pleas  was  wrong,  and  that  it  ought  to  be 
reversed. 

The  question  is,  whether  the  plaintiffs  in  error,  the  defendants  below,  both  or 
either,  were  liable  as  acceptors  of  certain  bills  of  exchange  dated  in  March,  April,  and 
June,  1855,  drawn  by  the  plaintiff's  below  on  the  Stanton  Iron  Company,  and  accepted 
by  one  James  Haywood  as  per  pro.  that  company  ;  and  the  simple  question  will  be 
this,  whether  Haywood  was  authorized  by  the  defendant,  as  one  of  the  partners  in 
that  company,  to  bind  him  by  those  acceptances. 

Haywood  must  be  taken  to  have  been  authorized  to  accept  for  them  by  those  who 
actually  carried  on  business  under  that  linn.  Were  the  appellants,  or  either  of  them, 
partners  in  it  at  that  time  ? 

The  case  will  depend  entirely  on  the  construction  of  the  deed  of  the  13th  of 
November,  1849.  There  is  no  other  evidence  affecting  either  of  the  defendants:  and 
the  question  is,  whether  the  subscription  of  both  as  creditors  of  the  Smiths  made  them 
partners  in  the  business  carried  on  by  the  trustees  in  the  name  of  the  Stanton  Iron 
Company.  Wheatcroft  could  not  be  liable  in  the  character  of  trustee,  for  he  had 
ceased  to  be  such  before  the  bills  were  drawn,  and  the  plaintiff  knew  it. 

The  terms  of  the  deed  have  been  so  fully  brought  [98]  before  your  Lordships,  that 
I  do  not  consider  it  necessary  to  state  them  at  any  length.  The  deed  is  an  arrange- 
ment by  the  Smiths,  who  had  become  insolvent,  with  their  creditors  who  subscribe 
the  deed,  for  assigning  all  their  property  to  trustees,  in  trust  to  convert  part,  not 
necessary  to  conduct  the  business  (and  leaving  40001.  for  that  purpose),  and  divide 
the  proceeds  among  the  creditors,  and  then  to  continue  to  carry  on,  in  the  name  of 
the  Stanton  Iron  Company,  the  business  lately  carried  on  by  the  Smiths  ;  and,  for 
that  purpose,  to  manage  the  works  as  they  thought  fit,  with  various  powers, — to  renew 
leases,  insure,  erect  buildings  and  machinery,  appoint  managers  and  agents,  enter  into 
and  execute  all  contracts  and  instruments  in  carrying  on  the  business  (and  that  pro- 
vision would  certainly  authorize  the  making  or  accepting  bills  of  exchange),  and  to 
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divide  the  net  income  amongst  the  creditors  in  rateable  proportions, — provided  that, 
ill  distributing  such  income,  it  shall  be  deemed  and  taken  to  be  the  property  of  the 
Smiths  ;  with  power  for  the  majority  in  value  of  the  joint-creditors,  at  a  meeting,  to 
alter  the  trusts,  and  make  rules  as  to  the  discontinuance  of  the  business  and  the 
management  of  it ;  and,  ultimately,  after  paying  the  debts  incurred  in  the  business  so 
carried  on,  to  divide  the  residue  of  the  moneys  in  rateable  proportions  amongst  the 
creditors,  with  the  same  provision  that  the  moneys  are  to  be  taken  to  be  the  property 
of  the  Smiths.  The  creditors  are  to  receive  the  provisions  of  the  deed  in  full  dis- 
charge of  their  debts  :  they  covenant  not  to  sue ;  and  the  deed  is  to  be  void  unless 
executed  by  six  sevenths  of  the  creditors  in  number  and  value. 

The  question  is,  whether  this  deed  makes  the  creditors  who  sign  it  partners  with 
the  trustees,  or,  what  is  the  same  thing  really,  agents  to  bind  them  by  their  accept- 
ances on  account  of  the  business. 

The  law  as  to  partnership  is  undoubtedly  a  branch  [99]  of  the  law  of  principal 
and  agent :  and  it  would  tend  to  simplify  and  make  more  easy  of  solution  the  questions 
which  arise  on  this  subject,  if  this  true  principle  were  more  constantly  kept  in  view. 
Mr.  Justice  Story  lays  it  down  in  the  1st  section  of  his  work  on  Partnership.  He 
says,  "Every  partner  is  an  agent  of  the  partnership  ;  and  his  rights,  powers,  duties, 
and  obligations  are  in  many  respects  governed  by  the  same  rules  and  principles  as 
those  of  an  agent.  A  partner,  indeed,  virtually  embraces  the  character  both  of  a 
principal  and  of  an  agent."  Pothier  says  :  "  Contractus  societatus,  non  secus  ac  con- 
tractus mandati  :  "  Pand.  lib.  17,  tit.  2,  Introduction. 

A  man  who  orders  another  to  carry  on  trade,  whether  in  his  own  name  or  not,  to 
buy  and  sell,  and  to  pay  over  all  the  profits  to  him,  is  undoubtedly  the  principal,  and 
the  person  so  employed  is  the  agent ;  and  the  principal  is  liable  for  the  agent's  con- 
tracts in  the  course  of  his  employment.  So,  if  two  or  more  agree  that  they  should 
carry  on  a  trade  and  share  the  profits  of  it,  each  is  a  principal,  and  each  is  an  agent 
for  the  other,  and  each  is  bound  by  the  other's  contracts  in  carrying  on  the  trade,  as 
much  as  a  single  principal  would  be  by  the  act  of  an  agent  who  was  to  give  the  whole 
of  the  profits  to  his  employer.  Hence  it  becomes  a  test  of  the  liability  of  one  for  the 
contract  of  another,  that  he  is  to  receive  the  whole  or  a  part  of  the  profits  arising  from 
that  contract  by  virtue  of  the  agreement  made  at  the  time  of  the  employment.  I 
believe  this  is  the  true  principle  of  partnership  liability.  Perhaps  the  maxim,  that  he 
who  takes  the  profits  ought  to  bear  the  loss,  often  stated  in  the  earlier  cases  on  this 
subject, — Waucjh  v.  Carver,  &c, — is  only  the  consequence,  not  the  cause,  why  a  man  is 
made  liable  as  a  partner. 

Can  we  collect  from  the  trust  deed  that  each  of  the  [100]  subscribing  creditors  is  a 
partner  with  the  trustees,  and  by  the  mere  signature  of  the  deed  constitutes  them  his 
agent  for  carrying  on  the  business  for  his  account  and  the  rest  of  the  creditors?  I 
think  not.  It  is  true  that  by  this  deed  the  creditors  will  gain  an  advantage  by  the 
trustees  carrying  on  the  trade ;  for,  if  it  is  profitable,  they  may  get  their  debts  paid, 
but  this  is  not  that  sharing  of  profits  which  constitutes  the  relation  of  principal,  agent : 
and  partner. 

If  a  creditor  were  to  agree  with  his  debtor  to  give  him  time  to  pay  his  debt  till  he 
got  money  enough  out  of  his  trade  to  pay  it,  I  think  no  one  could  reasonably  contend 
that  he  thereby  made  him  his  agent  to  contract  debts  in  the  course  of  his  trade  ;  nor 
do  I  think  that  it  would  make  any  difference  that  he  stipulated  that  the  debtor  would 
pay  the  debt  out  of  the  profits  of  the  trade. 

The  deed  in  this  case  is  merely  an  arrangement  by  the  Smiths  to  pay  their  debts, 
partly  out  of  their  existing  funds,  partly  out  of  the  profits  of  their  trade  ;  and  all  their 
effects  are  placed  in  the  hands  of  the  trustees,  as  middlemen  between  them  and  their 
creditors,  to  ett'ect  the  object  of  the  deed, — the  payment  of  their  debts.  It  is  placed 
in  the  hands  of  the  trustees  as  the  property  of  the  Smiths,  to  be  employed  as  the  deed 
directs,  and  to  be  returned  to  them  when  the  trusts  are  satisfied.  I  think  it  is  impos- 
sible to  say  that  the  agreement  to  receive  this  debt  so  secured,  partly  out  of  their 
existing  assets,  partly  out  of  the  trade,  is  such  a  participation  in  profits  as  to  con- 
stitute the  relation  of  principal  and  agent  between  the  creditor  and  the  trustees.  The 
trustees  are  certainly  liable,  because  they  actually  contract  by  their  undoubted  agent; 
but  the  creditors  are  not,  because  the  trustees  are  not  their  agents. 

The  case  of  Owen  v.  Body,  5  Ad.  &  E.  28,  6  X.  &  M.  [101]  448,  on  which  some 
reliance  was  placed,  is  really  no  authority  for  holding  that  the  creditors  by  subscription 
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become  actual  partners.  In  the  short  judgment  of  Lord  Denman,  the  expression  used 
is,  not  that  the  deed  imposed  such  conditions  as  would  have  constituted  a  partnership 
amongst  those  who  subscribed  it,  but  as  might  have  had  the  effect, — which  is  a  much 
more  doubtful  expression.  It  was  quite  enough  for  the  decision  of  that  case,  that  the 
subscription  exposed  the  creditors  to  the  peril  of  being  considered  partners, — of  which 
peril  the  opinions  of  the  majority  of  the  judges  leave  no  doubt ;  and  that  prevented 
the  deed  from  being  a  fair  deed,  and  good  against  creditors.  So  did  the  provision 
that  the  effects  which  ought  to  have  been  divided  equally  amongst  the  creditors  should 
be  put  in  peril  by  being  employed  in  trade. 

The  case  of  Janes  v.  WTiMbread,  11  C.  B.  406,  which  was  distinguished  as  author- 
izing a  trader  to  wind  up,  can  hardly  be  supported  on  the  ground  of  that  distinction. 
It  exposed  the  creditors  signing  to  perils,  though  not  in  the  same  degree. 

The  case  of  Bund  v.  Pittard,  3  M.  &  W.  357,  cited  on  the  part  of  the  plaintiff, 
turned  entirely  upon  the  special  circumstances,  it  being  perfectly  clear  that  both  the 
two  attorneys,  of  whom  the  plaintiff  was  assignee,  were  the  parties  with  whom  the 
contract  was  made,  irrespective  of  the  circumstance  of  the  payment  of  a  fixed  sum 
being  made  to  one  out  of  the  profits.  It  was  not  that  fact  that  was  considered  to 
make  them  partners :  it  was  not  necessary  to  decide  that  point. 

I  therefore  advise  your  Lordships  to  reverse  the  judgment. 

Lord  Chelmsford.  My  Lords,  I  agree  entirely  in  the  opinions  which  have  been 
expressed  by  my  noble  and  learned  friends ;  and,  as  I  can  add  nothing  to  the  [102] 
strength  and  clearness  of  their  arguments  in  favor  of  the  conclusion  at  which  they  have 
arrived,  I  shall  satisfy  myself  by  simply  expressing  my  concurrence  with  them  that  the 
judgment  ought  to  be  reversed. 

Bovill,  Q.  C.  My  Lords,  in  these  appeals  under  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125,  s.  42,  the  costs  do  not  necessarily  follow  the  decision,  but 
are  in  the  direction  of  your  Lordships. 

Lord  Campbell,  C.  We  never  give  costs  to  the  appellant  in  the  case  of  a  reversal. 
And,  if  we  had  power  to  give  costs,  considering  the  marvellous  diversity  of  opinion 
among  the  judges  in  the  courts  below,  this  is  certainly  not  a  case  in  which  we  should 
be  disposed  to  give  costs  on  either  side. 

Decision  reversed. 


[103]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas, 
in  Michaelmas  Term,  in  the  Twenty-Fourth  Year  of  the  Reign  of 
Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were, — Erie,  C.  J.,  Williams,  J., 
Byles,  J.,  and  Keating,  J. 

Vaughton,  Appellant;  Bradshaw,  Respondent.     Nov.  20th,  1860. 

[S.  C.  30  L.  J.  C.  P.  93 ;  3  L.  T.  373  ;  7  Jur.  N.  S.  468  ;  9  W.  K.  120.     See 
Reed  v.  Nutt,  1890,  24  Q.  B.  D.  672.] 

The  plaintiff  laid  an  information  for  an  assault  under  the  9  G.  4,  c.  31,  s.  27,  and 
took  out  a  summons,  which  was  served  on  the  defendant.  Afterwards,  and  before 
the  day  for  hearing,  the  plaintiff,  by  his  agent,  gave  notice  both  to  the  defendant 
not  to  attend,  and  to  the  magistrates'  clerk  that  he  should  not  attend.  The 
defendant  attended  and  claimed  to  have  the  information  dismissed,  and  a  certificate 
of  dismissal  granted  under  the  statute,  notwithstanding  the  plaintiff's  absence : — 
Held,  upon  the  authority  of  Tunnidiffe  v.  Tedd,  5  C.  B.  553,  that  the  magistrates 
were  warranted  in  granting  such  certificate,  and  that  the  certificate  was  a  bar  to  an 
action  for  the  same. 

The  plaintiff,  a  minor,  sought  by  his  father  and  next  friend  to  recover  in  the 
Shropshire  county-court  damages  for  an  assault  alleged  to  have  been  committed  upon 
him  by  the  defendant  on  the  1 3th  of  June  last.     The  damages  were  laid  at  501. 

Two  defences  were  relied  on, — first  a  justification  upon  the  facts, — secondly,  a 
certificate  of  magistrates'  [104]  dismissal  under  the  9  G.  4,  c.  31,  ss.  27,  28.     Both 
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parties  called  witnesses  as  to  the  facts  connected  with  the  alleged  assault  and  justifica- 
tion. In  support  of  the  second  ground  of  defence,  the  following  facts  were  proved  on 
behalf  of  the  defendant : — 

On  the  18th  of  June  last,  the  plaintiff  went  before  Mr.  Loxdale,  a  magistrate  for 
the  county  of  Salop,  and  on  oath  preferred  an  information  against  the  defendant,  of 
which  the  following  is  a  copy  : — 

"  County  of  Salop  to  wit. — The  information  and  complaint  of  Charles  Bradshaw, 
of  the  parish  of  Albrighton,  in  the  county  of  Salop,  taken  this  18th  day  of  June, 
1860,  before  the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Salop,  who  saith,  that,  on  the  13th  day  of  June,  1860,  at  the  parish  of 
Boninghall,  in  the  county  of  Salop,  Thomas  Vaughton,  of  Little  Winston,  gentleman, 
did  unlawfully  assault,  beat,  and  ill  treat  him  the  said  Charles  Bradshaw ;  and 
therefore  he  prays  justice  in  the  premises.  "Charles  Bradshaw. 

"Sworn  before  me,  James  Loxdale/' 

Mr.  Loxdale  thereupon  issued  his  summons  to  the  defendant,  requiring  him  to 
appeal-  at  the  public  office  at  Shiff'nall  on  the  6th  of  July  last  to  answer  the  said  informa- 
tion and  to  be  further  dealt  with  according  to  law.  The  summons  was  served  on  the 
defendant  on  the  20th  of  June  last;  and  on  the  3rd  of  July  a  notice  was  served  on 
the  defendant,  of  which  the  following  is  a  copy  : — 

"  To  Mr.  Thomas  Vaughton. 

"  I  hereby  give  you  notice  that  the  summons  issued  against  you  on  the  complaint 
of  Charles  Bradshaw  is  withdrawn,  and  that  you  need  not  attend  at  the  petty  [105] 
session  to  be  held  at  Shifl'nall  on  Friday,  the  6th  of  July,  1860.     Dated,  &c. 

"  Thomas  Bradshaw,  the  father  and  next  friend 
of  Charles  Bradshaw." 

Charles  Bradshaw  was  a  boy  of  ten  years  of  age,  and  Thomas  Bradshaw,  his  father, 
acted  for  him  in  the  matter.  Notwithstanding  the  said  notice,  the  defendant  attended 
the  said  petty  sessions  in  obedience  to  the  said  summons,  with  his  attorney,  and 
requested  that  the  plaintiff  might  be  called  to  support  his  complaint.  The  plaintiff 
was  called,  but  did  not  appear  either  in  person  or  by  attorney  (?). 

The  defendant's  attorney  then  requested  the  magistrates  to  grant  the  defendant 
a  certificate  of  dismissal  under  the  9  G.  4,  c.  31,  ss.  27,  28,  on  the  ground  that  the 
offence  had  not  been  proved,  stating  that  he  believed  it  was  the  intention  of  the  plaintiff 
to  bring  an  action  against  the  defendant  for  the  assault. 

The  magistrates  objected  to  grant  a  certificate,  on  the  ground  that  the  case  had 
not  been  heard  :  but,  at  the  earnest  request  of  the  defendant's  attorney,  they  granted 
the  following  certificate,  stating  the  facts,  to  enable  the  defendant  to  raise  the 
question  as  to  the  effect  of  such  a  certificate,  if  it  should  become  necessary  for  him 
to  do  so. 

"County  of  Salop  to  wit. — Be  it  remembered,  that,  on  the  18th  day  of  June, 
1860,  complaint  was  made  before  dames  Loxdale,  Esq  ,  one  of  Her  Majesty's  justices 
of  the  peace  in  ami  fur  the  said  county  of  Salop,  by  Charles  Bradshaw,  of  the  parish 
of  Albrighton,  in  the  county  of  Salop,  for  that,  on  the  13th  day  of  .June,  186(1,  at  the 
parish  of  Boninghall,  in  the  county  of  Salop,  Thomas  Vaughton,  of  Little  Whistoii, 
gentleman,  did  unlawfully  beat,  assault,  and  illtreat  the  said  Charles  Bradshaw  ;  and 
the  said  [106]  justice  thereupon  issued  his  summons  to  the  said  Thomas  Vaughton 
requiring  him  to  appeal-  before  such  two  or  more  of  Her  Majesty's  justices  of  the 
peaee  for  the  said  county  of  Salop  as  should  be  present  at  the  petty  sessions  to  be 
held  at  the  public  office  in  Shiffnal,  in  the  said  county,  on  Friday  the  6th  of  July, 
181)1),  at  eleven  o'clock  ill  the  forenoon,  to  answer  to  the  said  complaint  :  and  the  said 
summons  so  issued  by  the  said  justice  was  duly  served  on  the  said  Thomas  Vaughton 
on  the  20th  day  of  June  last,  requiring  him  to  appear  on  the  day  last  above  mentioned 
to  answer  such  complaint:  And  whereas,  after  the  issuing  and  service  of  the  said 
Summons,  to  wit  on  the  3rd  day  of  July,  I860,  Thomas  Bradshaw,  I  lie  father  of  the 
above  named  Charles  Bradshaw,  did  cause  a  notice  to  be  Berved  upon  the  said  Thomas 
Vaughton,  of  which  the  following  is  a  copy  [setting    it    out]  :    And  now   at  this  day,  tjO 
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wit,  on  the  6th  day  of  July,  1860,  the  said  Thomas  Vaughton  appealed  before  us  the 
undersigned  justices  present  at  the  said  petty  sessions  ;  but  the  said  Charles  Bradshaw, 
although  duly  called,  did  not  appear  ;  whereupon  the  said  Thomas  Vaughton  claimed 
to  have  the  said  complaint  dismissed,  and  we  do  therefore  dismiss  the  same.  Given 
under  our  hands  and  seals  this  sixth  day  of  July,  1860. 

"U.  Cokbett. 

"George  Whitmobb." 

No  notice  was  given  by  the  defendant  to  the  plaintiff  of  his  intention  to  attend  the 
petty  sessions  and  apply  for  a  certificate  ;  nor  was  any  application  made  by  the  plaintiff' 
to  the  justice  to  withdraw  the  summons :  but  notice  was  given  by  the  plaintiff  to  the 
magistrates'  clerk  of  the  said  petty  sessions  that  he  had  withdrawn  the  summons  and 
given  notice  to  the  defendant  to  that  effect. 

[107J  In  directing  the  jury,  the  county-court  judge  told  them,  that,  in  his 
opinion,  as  a  matter  of  law,  the  certificate  above  set  out  and  relied  on  by  the 
defendant,  was  no  bar  to  the  action  ;  and  that,  if  they  thought  that  the  plaintiff 
had  upon  the  facts  proved  as  to  the  assault  made  out  a  case  to  their  satisfaction 
for  damages,  they  ought  to  give  him  such  fair  and  reasonable  damages  as  they 
thought  fit. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  251. 

The  question  for  the  opinion  of  the  court  upon  appeal  against  this  direction 
was,  whether  or  not  the  certificate  operated  as  a  bar  to  the  plaintiff's  right  of 
action,  by  virtue  of  the  statute.  If  the  court  should  be  of  opinion  that  the  said 
certificate,  under  the  circumstances,  above  stated,  was  a  bar  to  the  said  action,  the 
verdict  so  given  for  the  plaintiff  was  to  be  set  aside  and  judgment  entered  for  the 
defendant,  or  a  new  trial  granted. 

Scotland,  for  the  appellant.  The  27th  section  of  the  9  G.  4,  c.  31,  gives  the 
justices  summary  power  to  punish  persons  for  common  assaults  and  batteries,  and 
provides,  that,  "if  the  justices,  upon  the  hearing  of  any  such  case  of  assault  or 
battery,  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the  assault  or  battery 
to  have  been  justified,  or  so  trifling  as  not  to  merit  any  punishment,  and  shall  accord- 
ingly dismiss  the  complaint,  they  shall  forthwith  make  out  a  certificate  under  their 
hands  stating  the  fact  of  such  dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred."  And  s.  28  enacts,  "  that,  if  any  person 
against  whom  any  such  complaint  shall  have  been  preferred  for  any  common  assault 
or  battery,  shall  have  obtained  such  certificate  as  aforesaid,  or,  having  been  convicted, 
shall  have  paid  [108]  the  whole  amount  adjudged  to  be  paid  under  such  conviction,  or 
shall  have  suffered  the  imprisonment  awarded  for  non-payment  thereof,  in  every  such 
case  he  shall  be  released  from  all  further  or  other  proceedings,  civil  or  criminal,  for 
the  same  offence."  The  question  is,  whether  the  facts  disclosed  in  this  case  shew  such 
a  "hearing"  before  the  justices  as  to  justify  them  in  granting  a  certificate  under  the 
above  statute.  Those  facts  are  substantially  as  follows : — Bradshaw  took  out  a 
summons  charging  Vaughton  with  having  assaulted  him.  The  summons  was  return- 
able on  the  6th  of  July.  Vaughton  attended  before  the  magistrates  to  answer  the  com- 
plaint. Bradshaw  failed  to  attend  :  and  the  magistrates  dismissed  the  complaint,  and 
gave  Vaughton  a  certificate  to  that  effect.  Did  that  amount  to  such  a  "  hearing"  of 
the  complaint  as  to  justify  the  magistrates  in  certifying  under  the  statute?  It  is  sub- 
mitted that  it  did.  When  a  complaint  is  made  before  justices,  the  party  complained 
against  has  a  right  to  have  the  matter  heard  and  determined.  The  case  is  virtually 
disposed  of  by  Ikmnicliffe  v.  Tedd,  5  C.  B.  553.  There,  a  party  having  been  summoned 
before  two  justices,  under  the  9  G.  4,  c.  31,  s.  27,  for  an  assault,  and  having  appeared 
and  pleaded  not  guilty,  the  complainant  declined  to  proceed,  stating  that  he  meant  to 
bring  an  action.  The  justices  thereupon  dismissed  the  complaint,  and  gave  the  defen- 
dant a  certificate  as  follows, — "  We  deemed  the  offence  not  proved,  inasmuch  as  the 
complainant  did  not  offer  any  evidence  in  support  of  the  information,  and  have 
accordingly  dismissed  the  said  complaint : "  and  it  was  held,  that  what  passed  before 
the  justices  constituted  a  "hearing"  within  the  meaning  of  the  27th  section,  and  that 
the  certificate  was  a  complete  bar  to  an  action  for  the  same  assault  under  s.  28.  It  is 
true  that  there  the  prosecutor  appeared  on  the  return  of  the  [109]  summons  :  but,  in  all 
other  respects,  the  case  is  identical  with  the  present,  except  for  the  notice  of  with- 
drawal, which  in  reality  amounts  to  nothing.     In  Twnnicliffe  v.  Tedd,  Coltman,  J.,  said, 
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— "It  appears  to  me  that  the  proceeding  in  this  case  is  analogous  to  the  ordinary  case 
of  an  indictment.     Where  a  true  bill  is  found  by  the  grand  jury,  and  the  defendant 
appeals  to  take  his  trial,  although  do  evidence  is  ottered  by  the  prosecutor,  that  is 
still  a  hearing.    So,  here,  the  complaint  having  been  lodged,  and  the  defendant  having 
appeared  and  pleaded,  I  do  not  see  what  light  the  complainant  had  to  withdraw  the 
charge.      The  defendant  had  an  interest  in  having  the  matter  disposed  of.      If  the 
assault  were  not  proved,  he  was  entitled  to  be  acquitted;  and,  if  proved,  he  would,  by 
the  imposition  of  a  fine,  or  of  imprisonment,  be  relieved  from  all  further  responsibility." 
Maule,  J.,  said,— "The  27th  section  of  the  (J  G.  4,  c.  31,  seems  to  me  to  constitute 
(be  magistrates  a  court  of  oyer  and  terminer',  to  hear  and  determine  all  matters  brought 
before  them.     The  object  of  the  act  was,  to  put  an  end  to  actions  and  prosecutions  for 
assaults  of  an  ordinary  character,  by  substituting  a  cheaper  and  more  speedy  prosecu- 
tion, which  was  to  be  a  bar  to  all  other  proceedings,  civil  as  well  as  criminal,  for  the 
same  offence.      In  an  ordinary  court  of  oyer  arrd  terminer,  if  the  defendant  appears 
and  pleads,  he  has  an  undoubted  right  to  have  the  matter  determined.      When  the 
complaint  is  ripe  for  hearing,  arrd  the  defendant  is  ready  to  take   his  trial,  if  the 
prosecutor  alleges  nothing  against  him,  or  merely  something  that  is  unsubstantial, 
then  the  magistrates  are  bound  to  find  the  charge  rrot  proved,  and  to  give  a  certificate 
accordingly.      There  is  no  necessity  to  seek  for  air  analogy  irr  civil  proceedings  to 
support  the  claim  of  the  prosecutor  to  withdraw  at  his  option.    Irr  criminal  proceedings, 
the  prosecutor-,  having  once  put  [110]  the  law  iir  motion,  cannot  be  allowed  to  with- 
draw."    And  Cresswell,  J.,  said, — "It  appears  to  me  that  there  was  a  hearing  in  this 
case.     As  soon  as  the  defendant  appeared  to  the  information  arrd  pleaded,  there  was 
an  issue  joined,  which  the  magistrates  were  bound  to  hear  and  determine.     The  com- 
plainant being  asked  what  he  had  to  say,  told  the  magistrates  that  he  declirred  to  go 
any  further'  with  the  prosecution,  as  he  meant  to  bring  an  action.      The  magistrates 
having  heard  all  the  man  had  to  say,  dismissed  the  complaint.      The  defendant  was 
clearly  entitled  to  have  the  benefit  of  that  state  of  things."      Then  did  the  notice  of 
the  prosecutor's  intention  to  withdraw  from  the  prosecution  make  any  difference  1    The 
complainant  having  sworn  an  information,  a  summons  was  duly  issued  arrd  served  on 
the  defendant  requiring  him    to  appear'  at  the   petty  sessions  on  the   6th  of  July. 
Between  the  time  of  service  aird  the  return  day  of  the  summons,  viz.  on  the  3rd  of 
July,  a  notice  was  given  to  the  defendant, — rrot  by  the  complainant,  but  by  the  com- 
plainant's father, — that  the  summons  was  withdrawn,  and  that  he  need  not  attend. 
The  deferrdarrt  was  perfectly  justified  in  disregarding  that  notice  :  the  complainant 
had  no  power-  to  withdraw  from  the  prosecution,  aird  the  defendant  had  the  right  to 
have  the  matter  properly  disposed  of.     To  constitute  a  "  hearing,"  it  is  not  necessary 
that  any  evidence  should  be  given.      [Byles,  J.     You  would  say  that  the  unheard 
Bummons  is  like  air  unfound  bill  of  indictment.      I  he  state  of  things  existing  here  is 
precisely  the  sarrre  as  if  the  complainant  had  simply  abstained  from  attending  at  the 
return  of  the  summons.]    Precisely  so.    The  granting  of  the  certificate  is  not  a  judicial 
act;  ami  a  mandamus  would  lie  to  compel  the  magistrates  to  grant  it:  The  Queen  v. 
Robinson,  12  Ad.  &  E.  672  ;  i  Per.  &  D.  321.      In  Hancock  v.  Sowers,  5  Jurist,  [111] 
N.  S.  9S3,  —where  a  question  arose  as  to  the  time  at  which  the  certificate  should  be 
given,  Lord  Campbell  says:  "The  question  depends  upon  whether'  it  is  discretionary 
with  the  magistrate  to  grant  or  to  withhold  the  certificate.      If  it  is  discretionary, 
the  magistrate  ought  '  forthwith  '  to  exercise  his  discretion,  because  it  is  in  the  nature 
of  a  judicial   act,  which   should    be   done   immediately,  and    iir    the   presence   of   the 
opposite  party.     But  I  am  of  opinion  that  it  is  rrot  discretionary      The  policy  of  the 

Legislature  in  constituting  this  new  tribunal  appears  to  have  1 n,  that,  if  a  person 

were  orrce  exposed  to  peril  in  respect  of  an  art  done  by  him,  he  should  be  exempted 
from  further  proceedings,  civil  or  criminal,  fur  fche  same  cause.  In  this  case  the 
magistrate  took  cognizance  of  the  evidence,  and  must  lie.  taken  to  have  adjudged  that 
the  complaint  was  frivolous,  and  therefore  he  was  bound  to  grant  liis  certificate  for 
the  protection  of  the  party.  He  did  grant  his  certificate,  and  I  think  he  granted  it 
'forthwith.'  1  think  that  the  section  means  that  the  party  lias  'forthwith  a  riglii  to 
demand  the  certificate.  This  is  not  like  the  granting  of  a  certificate  for  a  speei.il  jury, 
which  is  a  judicial  act,  and  must  be  done  immediately  at  the  close  of   the   trial.      This 

is  a  ministerial  act,  and,  after  judgment  dismissing  the  complaint,  the  certificate  is  in 
the  nature  of  a  record  of  the  judgment  which  the  magistrate  has  pronounced.  The 
defendant  dc  jure  was  entitled  to  demand  and  to  nave  the  certificate;  and   it  is 
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immaterial  whether  the  prosecutor  was  present  or  not  when  it  was  made  out."  And 
Crompton,  J.,  said  :  "The  granting  of  the  certificate  is  not  discretionary,  because  I  do 
not  see  upon  what  the  magistrate  has  to  exercise  his  discretion  after  he  has  come  to 
the  decision  that  the  complaint  is  within  one  of  the  three  cases  mentioned  in  s.  27. 
The  granting  of  the  certificate  is  im  [112]-perative  upon  him."  A  similar  opinion  is 
expressed  in  Costarv.  Hetherington,  5  Jurist,  N.  S.  985,  where  Erie,  J.,  said:  "When 
the  complaint  is  dismissed  on  either  of  the  three  grounds  mentioned  in  s.  27,  the 
magistrate  is  bound  to  give  his  certificate  as  a  protection  to  the  accused  party.  The 
certificate  is  demandable  from  the  magistrate  ex  debito  justitise."  Since  Jervis's  act, 
II  &  12  Vict.  c.  43,  these  proceedings  assume  a  more  formal  character:  parties  may 
be  heard  by  counsel ;  and  by  s.  IS  express  power  is  given  to  the  magistrates  to  award 
costs.  [Erie,  C.  J.  In  the  case  of  an  order  of  removal,  it  required  an  act  of  parlia- 
ment to  enable  the  justices  to  award  costs  to  the  respondent  on  the  abandonment  of 
the  appeal.]  There,  the  court  of  quarter  sessions  had  no  seisin  of  the  appeal :  the 
notice  of  appeal  would  not  appear  until  the  first  day  of  the  session.  Here,  a  com- 
plaint was  formally  made  and  entered,  and  a  summons  issued.  [Keating,  J.  The 
question  is  whether  the  right  to  the  certificate  is  not  confined  to  a  case  where  the 
accused  has  been  in  peril  of  being  convicted  at  the  hearing '.]  The  language  of  the 
statute,  it  is  submitted,  is  not  so  limited. 

Phipson,  contra.  It  is  impossible  to  read  the  statute  without  seeing  that  the 
power  to  certify  exists  only  where  there  has  been  a  hearing.  By  the  27th  section,  the 
magistrates  are  to  hear  and  determine  ;  and  their  determination  is  to  be  final.  It 
cannot  be  said  that  there  has  been  a  hearing,  when  there  is  no  issue  joined,  and  no 
complainant  present  to  support  any  charge.  To  hold  that  the  certificate  here  is  valid 
would  be  opposed  to  all  the  reasoning  upon  which  the  decision  in  Twmicliffe  v.  Y^A/is 
founded.  The  defendant  there  appeared  and  pleaded  not  guilty  ;  and  the  complainant 
also  appeared,  but  declined  to  proceed  with  his  complaint.  It  did  not,  therefore,  lie 
in  his  mouth  to  say  [113]  that  there  had  been  no  hearing.  The  judgment  of  Cress- 
well,  J.,  puts  the  decision  upon  its  true  ground.  "As  soon,"  says  that  learned  judge, 
"as  the  defendant  appeared  to  the  information,  and  pleaded,  there  was  an  issue  joined, 
which  the  magistrates  were  bound  to  hear  and  determine.  The  complainant  being 
asked  what  he  had  to  say,  told  the  magistrates  that  he  declined  to  go  any  further  with 
the  prosecution,  as  he  meant  to  bring  an  action.  The  magistrates,  having  heard  all  the 
man  had  to  say,  dismissed  the  complaint.  The  defendant  was  clearly  entitled  to  have 
the  benefit  of  that  state  of  things."  That  goes  quite  as  far  as  a  case  ought  to  go. 
The  18th  section  of  Jervis's  act  has  nothing  to  do  with  the  question.  That  applies  to 
a  case  where  the  complaint  is  dismissed  on  a  hearing  under  section  13  or  14.  It  is 
contrary  to  the  plain  and  obvious  meaning  of  the  act  to  hold  that  there  has  been  a 
hearing  unless  the  parties  appear  and  are  ready  to  be  heard.  [Byles,  J.  May  not 
the  word  "hearing"  in  the  27th  section  of  the  9  G.  4,  e.  31,  mean  "time  and  place  of 
hearing  i"]     It  is  submitted  not. 

Scotland,  in  reply.  There  is  substantially  no  distinction  between  this  case  and 
Tuiin/rliii,  v.  Tedd.  [Byles,  J.  In  The  ',"""<  v.  Stamper,  1  Q.  B.  119,  4  P.  &  D.  539, 
by  a  rule  of  quarter  sessions  it  was  ordered  that  all  applications  intended  to  be  made 
for  orders  of  maintenance  in  bastardy,  should  be  entered  with  the  clerk  of  the  peace 
on  or  before  a  certain  day,  and  that  such  applications  should  be  called  on  at  the 
sessions  in  the  order  of  entry.  The  overseers  of  a  parish  entered  an  application  with 
the  clerk  of  the  peace,  according  to  the  above  rule  and  the  practice  of  the  sessions, 
paying  the  usual  fee  on  entry,  and  giving  notice  to  the  party  against  whom  they 
applied.  At  the  sessions  the  party  attended,  and  the  case  was  called  on  ;  but  the 
[114]  prosecutors  did  not  appear.  The  sessions  made  no  order  upon  the  application, 
and  ordered  (under  the  statute  4  &  5  W.  4,  c.  76,  s.  73,)  that  the  overseers  should  pay 
costs  to  the  party  appearing  :  and  it  was  held,  that  the  entry  was  an  application,  and 
the  calling  on  of  the  case,  and  attendance  of  the  opposite  party,  a  hearing  of  such 
application,  within  s.  73  ;  and  therefore  that  the  order  for  costs  was  rightly  made.] 
So,  here,  the  information  and  the  attendance  of  the  appellant  in  answer  to  the  summons 
amounted  to  an  application  and  a  hearing  within  this  statute.  The  notice  of  with- 
drawal of  the  complaint  makes  no  ditierence.  [Byles,  J.  Suppose  the  complainant 
had  gone  on  to  say  "  I  withdraw  the  charge  because  I  am  conscious  that  I  have  no 
ground  of  complaint?"]  That  is  in  substance  what  he  does  [Byles,  J.  We  now 
know  his  motive.]     If,  iustead  of  being  a  mere  assaidt,  the  charge  had  been  one  of  a 
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grievous  character, — could  the  complainant  by  acting  as  he  did  here  keep  it  hanging 
over  the  defendant's  head  for  an  indefinite  time  ?  Once  made,  whatever  the  charge, 
the  accused  has  a  right  to  have  it  disposed  of. 

ERLE,  C.  J.  The  argument  of  Mr.  Scotland  has  shaken  the  opinion  I  was  disposed 
to  form,  but  lias  not  convinced  me.     The  court  will  take  a  little  time  for  deliberation. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a) :  — 

The  material  facts  on  this  appeal  are,  that  the  plaintiff  laid  an  information  for  an 
assault  under  the  9  G.  4,  c.  31,  a.  27,  and  took  out  a  summons,  which  [115]  was  served 
on  the  defendant,  and  that  he  afterwards,  and  before  the  day  for  hearing,  by  his  agent, 
gave  notice  both  to  the  defendant  not  to  attend,  and  to  the  magistrates1  clerk'  that  he 
should  not  attend  ;  that,  on  the  day,  the  defendant  attended  and  claimed  to  have  the 
information  dismissed,  and  a  certificate  of  dismissal  granted,  although  the  plaintiff 
was  absent  ;  and  that  the  magistrates  granted  a  certificate  shewing  these  facts  :  and 
the  question  is  whether  such  certificate  bars  this  action. 

The  statute  authorizes  the  magistrates  to  give  the  certificate,  if  on  the  hearing  they 
deem  the  charge  not  proved  :  and  at  first  it  seemed  difficult  to  say  that  they  had 
heard  the  matter  at  all.  But  we  were  pressed  with  the  case  of  TimnicUffe  v.  Tedd,  5  C.  B. 
553,  where  the  court  lay  down  as  principles,  that  the  information  is  the  commence- 
ment of  a  criminal  proceeding,  analogous  to  an  indictment ;  that  the  summons  is  the 
act  i if  the  magistrates  on  behalf  of  the  public;  that  the  party  who  begins  a  criminal 
proceeding  cannot  withdraw  from  it  leaving  it  pending,  but,  on  the  contrary,  that 
the  party  charged  has  a  right  to  force  it  on  to  a  conclusion  ;  and  that,  if,  at  the 
time  for  concluding  the  case,  the  informant  offers  no  evidence  in  support  of  his  charge, 
it  ought  to  be  dismissed,  and  such  dismissal  is  a  "  hearing." 

In  that  case,  the  informant  attended  at  the  return  of  the  summons  ;  and,  when  it 
was  called  on,  the  defendant  pleaded  not  guilty,  and  was  ready  with  his  witnesses, 
and  then  the  informant  said  he  should  withdraw  from  the  case,  and  bring  an  action  ; 
and  thereupon  the  magistrates  chose  to  certify.  In  the  argument  of  that  case,  it  is 
said  that  the  hearing  begins  when  a  plea  is  pleaded  and  issue  is  joined  :  and  we  have 
had  to  consider  whether  we  could  distinguish  the  present  case,  on  the  ground  that  the 
informant  did  [116]  not  attend,  and  that  a  formal  plea  was  not  taken,  and  so  no  issue 
joined. 

After  consideration,  it  appears  to  us  that  the  principles  of  the  judgment  above 
mentioned  do  not  authorize  us  to  rely  on  this  distinction.  It  is  held  that  the  infor- 
mant cannot  withdraw,  and  that  the  defendant  has  a  right  to  a  decision,  and  that,  if 
the  informant  says  he  withdraws,  the  case  is  heard,  and  the  information  is  dismissed, 
and  the  power  to  certify  is  given,  if  the  magistrates  in  their  discretion  choose  to 
exercise  it. 

Mere,  although  the  informant  was  not  present  to  express  orally  that  he  withdrew, 
his  writing  was  to  that  effect ;  and,  if  he  absented  himself  with  the  intention  of 
withdrawing,  his  act  ought  to  leave  to  the  defendant  all  the  rights  which  arise  on 
withdrawing  the  charge.  In  The  Queen  v.  Stumper,  1  Q.  B.  112,  4  P.  &  I).  539,  it  was 
decided,  under  the  bastardy  act  then  in  force  (4  &  5  W.  4,  c  76,  s.  73),  that  an 
application  duly  entered  with  the  clerk  of  the  court  entitled  the  putative  father',  when 
the  case  was  called  on,  to  claim  a  dismissal,  and  that  such  a  dismissal  was  a  hearing 
entitling  him  to  costs,  although  the  applicarrt  did  nut  attend  to  support  his  application. 

As  the  certificate  was  granted,  we  feel  bound  by  these  cases  to  hold  that  it  barred 
the  action  ;  and  consequently  our  judgment  is  for  the  appellant, 

Judgment  for  the  appellant 

[117]     Ralston  v.  Smith.    Nov.  26th,  1860. 

[S.  C.  in  Exchequer  Chamber,  1 1  C.  B.  N.  S.  171  :  in  Housed  Lords,  11  H.  L  C.  223  , 
II  E.  R.  131(S  (with  note),  to  which  add,  In  re  Alsop's  Patent,  [1906]  1  Ch.  91.] 

The  use  of  a  roller  and  a  bow]  fur  calendering  woven  fabrics,  and  the  means  of  regulat- 
ing the  relative  speed  of  their  motion,  were  well  known.  In  the  process  of 
calendering,  the  roller  was  smooth  and   the  speed   of   the   roller  and   the   bowl  was 

(a)  The  ease  was  argued  before  Erie,  ('.  J.,  Byles,  J.,  and  Keating,  3. 
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unequal  :  in  embossing  the  roller  was  patterned,  and  the  speed  of  the  roller  and  the 
bowl  was  equal. — The  plaintiff  took  out  a  patent  for  a  combination  of  the  patterned 
roller  with  unequal  speeds  of  the  roller  and  the  bowl : — Held,  that  the  alleged 
invention  was  void  for  want  of  novelty  and  utility. — The  plaintiff,  having  found 
that  one  description  of  roller  only  would  answer,  entered  a  disclaimer  ;  and,  by  his 
amended  specification,  confined  his  claim  to  one  kind  of  substance  for  the  roller, 
viz.  a  hard  metal,  and  one  kind  of  pattern  for  engraving  thereon,  viz.  circular 
grooves  round  the  roller : — Held,  that  this  was  practically  a  claim  for  a  new  inven- 
tion, and  not  a  part  of  any  invention  comprised  in  the  original  specification. 

This  was  an  action  for  the  infringement  of  a  patent. 

The  declaration  alleged  the  grant  of  letters-patent  to  the  plaintiff  for  his  invention 
intituled  "Improvements  in  embossing  and  finishing  woven  fabrics,  and  in  the 
machinery  or  apparatus  employed  therein,"  the  filing  of  a  specification  of  the  inven- 
tion, and  of  a  disclaimer  and  memorandum  of  alteration  by  which  the  words  "and  in 
the  machinery  or  apparatus  employed  therein  "  were  disclaimed,  and  certain  parts  of 
the  specification  were  also  disclaimed  and  altered  ;  and  the  declaration  then  alleged 
an  infringement  of  the  patent  by  the  defendant  subsequent  to  the  filing  of  the 
disclaimer. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  plaintiff  was  not 
the  true  and  first  inventor, — thirdly,  that  the  invention  not  disclaimed  was  not  new, 
— fourthly,  a  traverse  of  the  specification  of  the  invention  as  alleged  in  the  declara- 
tion,— fifthly,  that  the  disclaimer  extended  the  exclusive  right  granted  by  the  patent, 
— sixthly,  that  the  privilege  granted  by  the  patent  was  not  a  privilege  of  working  or 
making  any  manner  of  manufacture.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term.  The  plaintiff'  gave  in  evidence  sealed  and  certified  copies  of  his 
specification  and  disclaimer.     The  specification  was  as  follows  : 

"Specification  in  pursuance  of  the  conditions  of  the  [118]  letters-patent,  filed  by 
Walter  Ralston  in  the  great  seal  patent  office  on  the  21st  of  May,  1859. 

"  To  all  to  whom  these  presents  shall  come,  I,  Walter  Ralston,  of  the  city  of 
Manchester,  in  the  count}7  of  Lancaster,  engraver  to  calico  printers,  send  greeting : 

"Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her  letters-patent, 
bearing  date  the  23rd  of  November,  1858,  in  the  22nd  year  of  Her  reign,  did,  for 
Herself,  Her  heirs  and  successors,  give  and  grant  unto  me  the  said  Walter  Ralston 
Her  special  licence  that  I  the  said  Walter  Ralston,  my  executors,  administrators,  and 
assigns,  or  such  others  as  I  the  said  Walter  Ralston,  my  executors,  administrators,  and 
assigns,  should  at  any  time  agree  with,  and  no  others,  from  time  to  time,  and  at  all 
times  thereafter  during  the  term  therein  expressed,  should  and  lawfully  might  make, 
use,  exercise,  and  vend  within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Channel  Islands,  and  the  Isle  of  Man,  an  invention  for  '  Improvements  in  emboss- 
ing and  finishing  woven  fabrics,  and  in  the  machinery  or  apparatus  employed  therein,' 
upon  the  condition  (amongst  others)  that  I  the  said  Walter  Ralston,  by  an  instrument 
in  writing  under  my  hand  and  seal,  should  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed,  and 
cause  the  same  to  be  filed  in  the  great  seal  patent-office  within  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  letters-patent. 

"  Now  know  ye  that  I  the  said  Walter  Ralston  do  hereby  declare  the  nature  of 
my  said  invention,  and  the  manner  in  which  the  same  is  to  be  performed,  to  be  parti- 
cularly described  and  ascertained  in  and  by  the  following  statement  (that  is  to  say) : — 

"  I  employ  a  roller  of  metal,  wood,  or  other  suitable  [119]  material,  and  groove, 
flute,  engrave,  mill,  or  otherwise  indent  upon  it  any  desired  design,  and  cause  it  to 
revolve  with  a  bowl  or  bowls  of  paper  or  other  substance,  and,  by  means  of  gearing 
well  known  to  mechanics,  I  give  the  circumference  of  the  pattern  roller  a  quicker 
motion  than  the  circumference  of  one  of  the  bowls,  so  as  to  obtain  a  frictional  action 
upon  the  surface  of  the  fabric  as  well  as  pressure,  so  that  if  the  fabric  is  moved  trans- 
versely when  fed  to  the  machine,  an  indefinite  number  of  watering  patterns  may  be 
given  to  the  fabric  at  one  operation  or  passage  :  but,  if  two  operations  be  given,  moire 
antique  or  other  varieties  may  be  obtained,  which  can  be  still  further  varied  as 
desired  according  to  the  number  of  times  the  fabric  is  allowed  to  pass  through  the 
machine. 
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"  In  addition  to  the  variety  of  the  pattern,  a  bright  finish  or  lustre  is  given  to  the 
fabric  by  means  of  the  friction  or  rubbing  action  of  the  two  surfaces  of  the  roller  and 
the  bowl. 

"  I  may  also  obtain  the  same  result  by  reversing  the  arrangement,  and  causing  the 
circumference  of  the  bowl  to  move  quicker  than  the  circumference  of  the  roller  so 
as  to  obtain  a  similar  frictional  or  rubbing  action,  the  gearing  being  simply  required 
to  be  adapted  for  the  purpose. 

"  It  is  well  known  that,  for  calendering  purposes,  plain  or  polished  rollers  have 
necessarily  been  driven  at  a  greater  speed  than  the  bowl  or  bowls  ;  but  hitherto  it  has 
not  been  considered  practicable  to  give  pattern  rollers  the  same  relative  movement. 

"Having  thus  fully  described  the  nature  of  my  said  invention  and  the  manner 
in  which  the  same  is  to  be  performed,  I  desire  it  to  be  distinctly  understood  that 
I  do  not  confine  myself  to  the  precise  details  herein  set  forth,  as  such  may  be  varied 
or  modified  without  departing  from  the  principle  thereof :  but  I  claim  as  [120]  my 
invention,  and  which  to  the  best  of  my  knowledge  and  belief  has  not  been  hitherto 
used  within  the  realm,  the  employment  of  the  grooved,  fluted,  engraved,  milled  or 
otherwise  indented  rollers  of  metal,  wood,  or  other  suitable  material  driven  at  a  greater 
speed  than  the  bowl  or  bowls  connected  with  them,  so  as  to  exert  a  rubbing  or  friction 
upon  the  fabric  submitted  to  their  action,  and  thereby  produce  an  indefinite  variety 
of  pattern  as  well  as  a  bright  finish  or  lustre,  and  also  reversing  the  operation  by 
giving  the  bowl  a  quicker  motion  than  the  pattern  roller.     In  witness,"  &c. 

The  disclaimer  and  memorandum  of  alteration  was  as  follows  : — 

"  To  all  to  whom  these  presents  shall  come,  I,  Walter  Ralston,  of  the  city  of 
Manchester,  in  the  county  of  Lancaster,  engraver  to  calico  printers,  send  greeting  : 

"  Whereas,  Her  Majesty  Queen  Victoria,  by  Her  letters-patent  under  the  Great 
Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  the  23rd  of 
November,  1858,  granted  unto  me  the  said  Walter  Ralston  the  sole  privilege  to  make, 
use,  exercise,  and  vend  my  invention  therein  intituled  '  Improvements  in  embossing 
and  finishing  woven  fabrics,  and  in  the  machinery  or  apparatus  employed  therein,' 
(and  which  title  is  intended  to  be  hereby  altered  by  the  disclaimer  hereinafter  con- 
tained, so  as  to  be  in  these  words, — 'Improvements  in  embossing  and  finishing  woven 
fabrics,')  within  the  said  United  Kingdom  of  Great  Britain  and  Ireland,  the  Channel 
Islands,  and  Isle  of  Man,  during  the  term  of  fourteen  years  thence  next  ensuing,  upon 
the  condition  (amongst  others)  that  I  the  said  Walter  Ralston  should  by  an  instrument 
in  writing  under  my  hand  and  seal  particularly  describe  and  ascertain  the  nature  of 
my  said  invention  and  in  what  manner  the  same  is  to  be  performed,  and  [121]  cause 
the  same  instrument  to  be  filed  in  the  great  seal  patent-office  within  six  calendar 
months  next  after  the  date  of  the  said  letters-patent :  And  whereas,  in  pursuance 
of  the  said  condition,  I  did  by  a  specification  under  my  hand  and  seal,  bearing  date 
the  19th  day  of  May,  1859,  particularly  describe  and  ascertain  the  nature  of  my  said 
invention  and  in  what  manner  it  is  to  be  performed,  and  did  cause  the  same  specifica- 
tion to  be  filed  in  the  said  great  seal  patent-office  within  the  time  and  in  manner 
prescribed  by  the  said  condition  and  letters-patent :  And  whereas,  since  the  filing  of 
the  said  specification,  I  have  been  advised  that  part  of  the  said  title  contained  in  the 
said  letters-patent  as  aforesaid  is  not  properly  speaking  applicable  to  my  said  invention 
as  described  in  my  said  specification,  and  I  am  therefore  desirous  of  disclaiming  so 
much  of  the  said  title  as  hereinafter  expressed  ;  and  I  have  also  been  advised  that 
some  of  the  descriptions  of  rollers  mentioned  in  my  said  specification  cannot  be  con- 
veniently applied  in  performing  my  invention,  and  I  am  therefore  desirous  of  disclaiming 
the  use  of  such  rollers,  and  1  have  found  that  the  production  of  watering  patterns 
upon  a  fabric  cannot  be  effectually  produced  in  a  single  operation  by  all  descriptions 
of  rollers,  but  only  by  those  rollers  which  have  grooves,  flirtings,  or  indentations 
around  their  surfaces  as  numerous  as  the  warp  threads  of  the  fabric  to  be  operated 
upon,  or  nearly  so,  and  I  am  therefore  desirous  of  limiting  my  claim  with  respect  to 
such  watering  patterns,  and  correcting  certain  inacouracies  in  the  description  contained 
in  the  specification  in  some  slight  particulars,  by  the  disclaimer  and  memorandum  of 
alteration  hereinafter  expressed  or  contained. 

"Now,  know  ye,  that,  by  and  with  the  licence  and  consent  of  Her  said  Majesty's 
solicitor-general,  and  for  the  reasons  aforesaid,  1  do  hereby  disclaim  the  latter  [122] 
portion  of  the  words  of  the  said  title  of  the  said  invention  contained  in  the  said  letters 
patent,  which  consists  of  these  words — 'and   in  the  machinery  or  apparatus  employed 
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therein,'  so  that  the  said  title  shall  henceforth  be  in  these  words — '  Improvements  in 
embossing  and  finishing  woven  fabrics  :  '  And  by  and  with  the  leave  aforesaid,  and 
for  the  reasons  aforesaid,  I  the  said  Walter  Ralston  do  hereby  disclaim  the  use  of  any 
pattern  rollers  in  performing  my  invention  except  those  which  are  made  of  metal  or 
other  suitable  material,  and  have  circular  grooves,  flutes,  or  indentations  made  around 
their  surfaces  ;  and  I  also  disclaim  the  use  of  any  other  description  of  design  upon  the 
surface  of  such  rollers,  except  such  circular  grooves,  flutings,  or  indentations  as  afore- 
said :  And  I  also  disclaim  the  production  of  watering  patterns  upon  a  fabric  at  one 
operation  or  passage  of  it  between  a  pattern  roller  and  a  bowl,  against  which  it  works, 
except  when  the  grooves,  flutes,  or  indentations  around  the  surface  of  such  roller  are 
as  numerous  as  the  warp  threads  in  the  fabric  to  be  operated  upon,  or  nearly  so  :  And 
I  disclaim  all  parts  of  the  description  of  my  said  invention  contained  in  my  said 
specification  which  are  not  contained  in  the  said  description  as  hereby  altered  ;  ami  I 
hereby  alter  such  description,  and  that  the  same  shall  henceforth  describe  the  undis- 
claimed  parts  of  the  said  invention  in  these  words,  that  is  to  say, — '  I  employ  a  roller 
of  hard  metal  or  other  suitable  material,  and  make  grooves,  flutes,  or  indentations  around 
it,  and  cause  it  to  revolve  with  a  bowl  or  bowls  of  paper  or  other  suitable  substance, 
and,  by  means  of  gearing  well  known  to  mechanics,  I  give  the  circumference  of  the 
pattern  roller  a  quicker  motion  than  the  circumference  of  one  of  the  bowls,  so  as  to 
obtain  a  frictional  action  upon  the  surface  of  the  fabric  as  well  as  pressure.'  If  the 
grooves,  flutes,  or  indentations  [123]  around  the  roller  are  as  numerous  as  the  warp 
threads  in  the  fabric  to  be  operated  upon,  or  nearly  so,  or  if  the  fabric  has  already 
passed  through  between  the  roller  and  the  bowl,  and  the  fabric  has  slight  transverse 
motions  given  to  it  when  fed  into  the  machine,  an  indefinite  number  of  watering 
patterns  may  be  given  to  the  fabric  at  one  operation  or  passage.  If  further  operations 
be  given,  varying  the  extent  of  the  transverse  motions,  moire'  antique  or  other  varieties 
may  be  obtained,  which  can  be  further  varied  as  desired,  according  to  the  number  of 
times  the  fabric  is  allowed  to  pass  through  the  machine.  In  addition  to  the  variety  of 
the  patterns,  a  bright  finish  or  lustre  is  given  to  the  fabric  by  means  of  the  friction  or 
rubbing  action  of  the  surface  of  the  roller.  I  may  also  obtain  the  same  result  by 
reversing  the  arrangement,  and  causing  the  circumference  of  the  bowl  to  move  quicker 
than  the  circumference  of  the  roller,  so  as  to  obtain  a  similar  friction  or  rubbing  action 
by  rubbing  the  surface  of  the  fabric  against  the  roller,  the  gearing  being  simply 
required  to  be  adapted  for  the  purpose.  It  is  well  known  that,  for  calendering 
purposes,  plain  or  polished  rollers  have  necessarily  been  driven  at  a  greater  speed  than 
the  bowl  or  bowls,  but  hitherto  it  has  not  been  considered  practicable  to  give  pattern 
rollers  the  same  relative  movement,  so  as  to  obtain  any  beneficial  result. 

"  Having  thus  fully  described  the  nature  of  my  said  invention,  and  the  manner 
in  which  the  same  is  to  be  performed,  I  desire  it  to  be  distinctly  understood  that 
I  claim  as  my  invention,  and  which  to  the  best  of  my  knowledge  and  belief  has  not 
been  hitherto  used  within  the  realm,  the  employment  of  grooved,  fluted,  or  indented 
rollers  of  hard  metal  or  other  suitable  material  driven  at  a  greater  speed  than  the  bowl 
or  bowls  connected  with  them,  so  as  to  exert  a  rubbing  or  [124]  friction  upon  the 
fabric  submitted  to  their  action,  and  thereby  produce  an  indefinite  variety  of  pattern 
as  well  as  a  blight  finish  or  lustre,  and  also  reversing  the  operation  by  giving  the  bowl 
a  quicker  motion  than  the  pattern  roller. 

"  And  I  the  said  Walter  Ralston  do  further  declare  that  the  above-written  dis- 
claimer and  memorandum  of  alteration  are  not,  nor  is  either  of  them,  nor  are  any 
parts  thereof,  respectively,  intended  to  extend  the  exclusive  right  granted  by  the  said 
letters-patent,  and  that  these  presents  shall  not  extend  the  said  exclusive  right  in  any 
way  whatsoever." 

The  plaintiff,  who  was  examined  as  a  witness,  in  his  examination  in  chief,  stated 
in  substance  as  follows  : — I  am  an  engineer  and  calico-printer,  and  have  been  so  for 
thirty  years.  I  have  had  great  experience  in  the  different  processes  used  in  finishing 
cloths,  and  in  the  machinery  used  for  that  purpose.  Before  my  patent  there  was 
a  process  known  which  is  called  calendering.  That  process  was  carried  into  effect 
by  a  pair  of  rollers,  or  a  roller  and  a  bowl,  as  it  is  called, — the  cloth  passing  between 
the  two.  The  roller  and  the  bowl  moved  at  different  surface  speeds,  for  glazing 
purposes  only  ;  that  is,  when  there  was  gloss  to  be  produced  on  the  surface  of  the 
cloth,  there  was  a  different  surface  speed.  When  there  was  different  surface  speed, 
the  surface  of  the  roller  rubbed  or  produced  a  sort  of  frictional  effect  upon  the  surface 
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of  the  cloth.  In  addition  to  this  calendering  process,  there  were  other  processes  for 
finishing  cloth  for  embossing,  such  as  produced  watery  appearances.  For  the  produc- 
tion of  this  embossing,  a  roller  and  howl  were  used,  and  the  roller  was  engraved.  These 
bowls  were  well-known  things,  made  of  paper,  and  made  very  hard  by  pressure,  not 
lapped  round,  but  put  together  in  such  a  way  that  the  edges  of  the  paper  were  as  the 
outside  of  the  roller.  [125]  In  this  embossing,  there  was  a  roller  and  a  bowl  used  ; 
the  roller  turned  the  bowl  without  any  gearing:  the  surface  speed  of  the  one  was  the 
same  as  the  other  :  there  was  no  gearing  to  communicate  the  motion  from  the  one  to 
the  other  for  embossing.  For  calendering,  when  you  wanted  to  produce  a  glossy 
effect,  there  was  gearing  for  the  purpose  of  communicating  motion  from  one  roller 
to  the  other :  the  gearing  was  an  apparatus  of  a  well-known  description,  and  the 
relative  motions  of  the  roller  and  the  bowl  could  be  varied  by  alterations  in  the  gearing, 
that  is  to  say,  by  altering  the  relative  sizes  of  the  wheels  and  the  numbers  of  their 
teeth.  I  had  been  employed  as  an  engraver  in  engraving  rollers  for  calico-printers 
and  embossers  ;  and  it  happened  to  me  at  one  time,  that,  after  sending  a  person  an 
engraved  roller,  some  complaint  was  made  to  me  about  the  effect  of  it  in  embossing ; 
and  the  nature  of  the  objection  or  complaint  which  was  made  to  the  action  of  the 
embossing  roller  was,  I  believe,  the  first  time  that  I  had  set  it  too  sharp,  and  that  it 
cut  the  cloth  :  the  roller  then  came  back  to  be  altered  ;  I  made  the  fluting  shallower, 
I  mean  that  I  made  the  projections  on  the  surface  of  the  roller  shallower ;  they  were 
too  deep.  I  sent  the  roller  back  when  I  had  altered  it.  After  I  had  made  this  altera- 
tion, and  had  sent  it  back,  the  purchaser  of  the  roller  came  to  me  again  and  also  sent 
the  roller  back,  stating  that  it  had  lost  its  lustre.  By  losing  its  lustre,  I  mean  that 
the  projecting  lines  were  too  flat  upon  the  surface.  In  embossing  in  this  way,  the 
cloths  are  in  the  first  place  calendered  before  they  are  embossed, — in  some  instances, 
but  not  always.  If  you  want  a  gloss  upon  the  cloth,  you  calender  before  you  emboss, 
in  order  to  have  a  high  gloss  upon  the  cloth,  you  must  calender  before  you  emboss. 
I  have  told  you  of  the  roller  which  had  been  brought  back  to  me  That  induced  [126] 
me  to  make  experiments.  I  altered  it  a  third  time,  and  I  put  some  cloth  in  it  before 
it  went  to  the  roller  again  and  the  engraving-machine.  Then,  when  I  put  the  cloth 
in,  in  going  through  the  regular  calendering  process,  I  made  a  slip  with  one  of  my 
hands  while  the  roller  was  in  motion.  I  made  a  sudden  slip,  and  I  very  nearly  cut 
my  hand.  By  this  means,  when  I  took  the  bit  out,  it  had  a  peculiar  effect.  I  looked 
at  it,  and  I  tried  it  nu  further  then.  The  effect  was  not  so  good  as  I  could  get  now. 
I  tried  another  bit,  about  three  inches,  and  it  was  more  regular,  but  I  could  not  get 
it  as  regular  as  gearing  by  wheels  would  have  done  it.  When  I  saw  the  effect,  I 
immediately  got  a  small  model  machine,  which  is  now  here.  It  was  in  that  way  that 
I  was  lead  to  make  this  invention  or  discovery.  I  had  never  seen  or  heard  of  any- 
thing of  this  sort  before.  In  this  way  of  operating  upon  the  cloth  which  I  have  spoken 
of,  I  did  not  produce  watered  patterns  in  the  first  hit ;  but  I  soon  did  get  the  watery 
effect,  by  a  change  of  cloth  :  and  I  did  various  sorts  of  cloths.  I  ultimately  produced 
the  watery  effects  such  as  have  been  seen  here  to-day,  and  upon  cloths  of  the  same 
description.  After  I  had  made  this  discovery,  I  proceeded  to  make  a  machine,  and 
to  put  it  in  operation.  I  had  my  sons  to  assist  me.  I  did  this  secretly,  to  avoid 
exposing  it.  I  did  it  in  an  attic,  not  in  the  workshop, — in  a  small  room  by  itself. 
When  I  got  the  machine  completed  and  set  it  to  work,  it  enabled  me  to  produce  such 
watery  effect  a  as  have  been  seen  here  to-day.  Directly  after  this  I  took  out  my  patent. 
In  performing  my  invention,  if  a  slight  lateral  motion  be  given  to  the  cloth  as  it  goes 
into  the  machine,  that  produces  the  watery  effect :  if  a  larger  extent  of  motion  laterally 
be  given,  that  produces  the  moire  antique:  the  chief  difference  between  the  two 
patterns  is  in  the  size  of  the  pattern.  [127]  In  producing  these  patterns,  there  is  an 
endless  variety  :  the  same  is  never  obtained  again.  In  working  with  the  roller  and 
the  bowl  according  to  my  invention,  I  give  the  roller  a  greater  surface  speed  than  the 
bowl :  that  enables  me  to  produce  the  glossiness  upon  the  surface  of  the  cloth,  and  at 
the  same  time  to  produce  the  pattern  which  I  have  spoken  of.  Some  time  after  1  had 
Bled  my  speoifical  ion,  I  found  that  I  here  were  some  descriptions  of  patterns  upon  rollers 
which  could  not  be  used  in  this  way  ;  and  I  put  in  a  disclaimer.  There  were  some 
descriptions  of  wooden  rollers  which  would  not  do,  and  therefore  I  confined  my  claim 
to  metal  only.  In  performing  my  invention  with  my  roller,  I  have  in  the  pattern 
roller  made  circular  indentations  round:  longitudinal  indentations  will  not  do.  Soon 
after  the  date  of  my  patent,  I  brought  my  invention   into  practice.     I  have  finished 
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large  quantities  of  cloth  according  to  this  invention  :  and  I  have  granted  licences  for 
the  use  of  my  invention.  The  passing  of  the  cloth  between  the  roller  and  the  bowl 
in  the  way  I  have  described,  together  with  the  lateral  motion  which  I  have  spoken  of, 
produces  the  effects  which  are  seen  upon  cloths  now  in  court. 

On  cross-examination,  the  plaintiff  said, — At  the  time  I  first  made  these  experi- 
ments, the  first  model  was  made  by  myself  and  my  son.  That  had  circular  grooves. 
The  flutes  were  complete  circles  round  the  cylinder,  in  endless  lines :  that  is  what  I 
mean  by  circular.  When  I  say  an  endless  line,  I  mean  that  each  circle  is  complete 
in  itself, — separate  rings  ;  not  spiral.  I  varied  the  lines  to  suit  the  cloth.  I  made  no 
roller  but  with  circular  lines,  or  what  I  term  endless  lines, — separate  circles.  Up  to 
the  time  of  filing  my  specification,  f  had  used  other  than  circular  grooves  or  ringed 
grooves  for  embossing;  but,  for  the  purpose  of  my  patent,  I  had  not  used  anything 
else  but  circular  [128]  grooves  up  to  the  time  of  my  specification.  Speaking  of  the 
experiments  up  to  the  time  of  the  first  specification,  the  only  description  of  grooves 
which  I  used,  were,  circular  grooves  or  separate  rings,  with  differences  in  the  width 
of  the  grooves.  I  made  these  rings  myself.  They  were  done  by  what  we  term  milling. 
I  made  some  by  what  we  call  engraving, — still  the  same  circular  groove.  There  is  no 
new  machinery  used  in  giving  this  difference  of  surface  velocity  to  what  was  known 
before.  Circular  grooves  were  used  before  for  embossing  :  they  were  used  in  the 
process  of  passing  cloth  between  the  rollers.  There  is  nothing  new  in  circular  grooves 
themselves.  I  do  not  know  that  I  had  observed  that  they  were  used  in  varying  ratios 
to  the  number  of  warps  in  the  material :  they  might  have  been  used  in  varying  pro- 
portions ;  but  I  never  did  but  two.  The  first  that  I  used  was  much  the  same  sort  of 
thing  as  had  been  used  before  in  proportion  to  the  number  of  grooves.  The  giving 
a  slight  lateral  motion  to  produce  a  slight  lateral  effect,  was  a  thing  that  had  been 
done  and  was  well  known  before  in  creeling  cloths,  as  they  passed  through  the  machine, 
giving  them  a  slight  transverse  motion  :  and  that  gave  what  is  called  the  watered 
surface.  The  moire"  antique  was  never  done  before  upon  cotton,  but  upon  silks.  I 
do  not  know  whether  it  was  done  upon  silk  and  cotton  mixed  fabrics.  It  was  done 
upon  two  silks  together.  Articles  such  as  this  [a  piece  of  black  cloth  shewn  to  witness] 
were  produced  before  my  patent,  upon  this  fabric  of  silk  and  cotton.  Moire  antique 
was  done  before  my  patent,  but  was  not  done  by  giving  transverse  motion.  Water 
calendering,  or  creeling,  is  confined  to  watering  produced  upon  two  cloths  put 
together  face  to  face.  What  I  call  watering,  is  done  by  the  transverse  motion  :  and 
moire  antique  is  done  by  pressing  two  cloths  [129]  together.  A  greater  surface  speed 
had  been  given  before  in  calendering,  for  the  purpose  of  producing  a  glazing  effect. 
In  my  invention,  there  must  be  a  greater  ratio  of  speed  between  the  roller  and  the 
bowl, — in  any  ratio  ;  so  that,  if  the  one  revolved  ten  or  twenty  times  as  fast  as  the 
other,  that  would  do :  the  speed  is  immaterial.  If  I  want  a  greater  brilliancy,  of 
course  I  drive  it  quicker,  without  any  limitation  at  all, — so  that  you  would  whirl  one 
round  rapidly  while  the  other  would  lie  scarcely  going  at  all,  by  a  change  of  the 
gearing.  There  are  no  limits  to  the  degree  of  velocity  or  to  the  degree  of  slowness. 
I  was  told  that  some  description  of  rollers  would  not  do,  on  consulting  my  son  and 
other  mechanical  men.  The  person  who  makes  my  machinery  is  named  Edmiston. 
He  was  not  the  person  who  told  me  that  other  patterns  would  not  do.  Some  descrip- 
tions of  rollers  mentioned  in  my  specification  would  not  succeed  in  the  material.  The 
patent  included  wood.  I  disclaimed  it,  and  confined  it  to  metal.  I  do  not  know  that 
anybody  informed  me  that  I  should  limit  my  invention  to  rollers  with  circular  grooves, 
and  that  other  patterns  would  not  do.  Nobody  informed  me  :  I  discovered  that  my- 
self. It  was  about  the  middle  of  June  when  I  first  made  the  discovery  I  have  done 
with  circular  rollers.  When  the  bowls,  as  they  are  called, — the  paper  bowls, — had 
been  used  for  some  time,  they  would  naturally  get  smaller  under  the  pressure  used  ; 
and,  when  that  was  the  case,  their  surface  velocity  would  be  altered  necessarily.  It 
would  not  be  of  any  detriment  for  twelve  months'  wear ;  in  two  or  three  years,  the 
effect  of  the  wearing  of  the  paper  bowls  would  be  imperceptible  to  produce  a  difference 
in  the  surface  velocity  with  a  machine  which  had  originally  the  same  surface  velocity. 
It  would  be  imperceptible  for  some  time  ;  but  in  the  course  of  time,  it  would  ultimately 
become  perceptible.  [130]  No  material  besides  metal  will  beneficially  answer  the 
purposes  of  the  roller  for  what  I  call  my  invention.  Wood  has  an  imperfect  action, 
and  is  too  soft,  and  less  profitable  than  a  metal  roller.  It  is  possible,  but  not  very 
probable,  that  nothing  but  metal  will  do,  in  fact.     There  is  wood  which  would  do,  but 
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it  would  not  pay  anybody  to  use  it.  I  should  say  that  nothing  but  metal  would  do: 
other  things  than  paper  will  do  for  the  howls:  wood  will  do  for  the  howls  :  when 
they  are  made  of  paper,  they  are  made  of  solid  paper,  like  papier  mache.  Other  things 
would  do  for  the  purpose  of  my  invention  besides  paper  and  wood  for  the  bowls  : 
leather  would  do.  There  are  many  substances  that  would  not  do ;  but  glass 
would  do. 

On  re-examination,  the  plaintiff'  said, — This  [produced]  was  the  model  that  I  used 
when  I  first  carried  out  my  invention.  Before  I  had  this  model,  I  never  knew  any 
process  of  glazing  and  the  process  of  embossing  carried  on  by  one  instrument  at  the 
same  time.  Before  that,  there  were  two  different  machines.  Before  I  took  out  my 
patent,  I  had  seen  longitudinal  indents  upon  a  metal  roller.  I  was  acquainted  with 
spiral,  longitudinal,  and  other  varieties  of  indentation  before  my  patent.  My  experi- 
ments were  all  rings  round  the  cylinder, — circular  rings.  I  knew  of  them  :  but  I  only 
experimented  with  rings  in  the  circular.  I  had  formerly  seen  the  longitudinal  indent 
as  well  as  the  circular  on  rollers  ;  but  I  experimented  upon  the  circular  indentations,  and 
that  was  the  first  time  I  ever  saw  it  or  heard  tell  of  anything  of  the  sort  being  done. 
My  original  specification  was  not  limited  to  the  circular,  but  would  have  taken  in  any. 
When  I  was  asked  the  question  "When  I  by  my  disclaimer  had  limited  it  to 
circular,  who  had  told  me  that  none  but  circular  would  do?"  I  did  not  under- 
stand the  question.  I  did  not  understand  the  line  not  being  round ;  because 
[131]  I  knew  that.  I  thought  it  right  to  limit  my  specification  to  circular.  Supposing 
the  line  of  indentations  to  be  longitudinal  instead  of  circular,  they  would  have  a 
tendency  to  cut  the  cloth  :  it  would  tear  the  cloth  asunder,  if  used  in  this  combined 
operation.  When  I  said,  in  my  examination  in  chief,  that  while  working  upon  a  roller 
which  had  been  sent  back  to  me,  I  made  a  sudden  slip,  I  did  not  see  the  roller  slip, 
but  it  was  in  the  process  of  engraving  that  I  tried  it,  when  it  slipped  with  me  ;  and 
that  was  the  cause  of  my  finding  it  out.  I  did  not  know  the  effect  of  giving  transverse 
motion,  until  I  found  it  out  in  the  way  I  have  described.  I  had  never  known  it 
before  in  the  single  operation.  I  had  never  known  that  effect  before  produced  by  a 
single  operation, — both  calendering  and  embossing:  they  were  never  done  by  one 
operation  before.  The  transverse  motion  had  been  used  in  what  we  call  the  process 
of  creeling  before  my  invention.  That  process  is  calendering  two  pieces  together. 
This  [exhibiting  it]  is  a  piece  which  has  been  so  calendered.  By  creeling,  I  mean 
putting  two  pieces  of  cloth  with  their  faces  together,  and  then  passing  them  without 
friction  through  between  the  common  calendering  rollers.  I  had  known  transverse 
motions  given  in  passing  two  pieces  together,  through  between  the  rollers  in  this  way. 
I  say  that  I  have  known  it  done  in  this  way,  when  the  metal  roller  went  at  the  same 
velocity  as  the  bowl :  but  I  have  never  known  it  applied  when  the  velocity  was 
different.  Creeling  is  pressing  two  pieces  of  cloth  together  :  it  is  what  they  call  the 
creel  finish.  A  piece  of  cloth  which  has  been  put  into  my  hand,  is  what  is  called 
moire  antique.  That  was  not  finished  with  the  creel  finish.  Moire'  antique  is  what 
we  call  a  kind  of  map  upon  the  cloth  ;  but  watering  is  finer  ;  it  is  more  like  the  grain 
of  wood.  This  [a  specimen  of  cloth  produced]  is  not  made  of  [132]  silk  :  it  is  a  com- 
bination. I  suppose  there  is  a  portion  of  silk  in  it;  but  I  do  not  exactly  know  how 
it  is  made. 

Mi'.  Charles  May,  civil  engineer,  deposed  as  follows  : — My  attention  has  been  called 
to  a  great  many  branches  of  international  industry.  1  have  a  general  notion  of  the 
mode  adopted  of  calendering  cloth.  I  have  seen  calendering  done  forty  years  ago. 
1  have  a  general  notion  of  the  mode  adopted  to  give  the  water  pattern  to  it  after  it 
has  been  calendered.  I  think"  I  ought  to  explain  that  the  watering  of  fabrics,  say  of 
corded  silk,  any  two  woven  fabrics  which  arc  woven  with  a  cord  on  the  surface,  if  they 
are  put  together  face  to  face  and  pressed  with  great  force,  they  produce  a  slight 
watered  appearance,  simply  by  pressure.  The  plain  calendering  is  by  friction 
generally  between  a  metal  and  a  paper  bowl  ;  the  technical  term  of  a  roller  made  of 
paper  is  "bowl";  and  thai  friction  is  made  by  two  rollers  going  with  a  different 
motion,  ih.it  is,  the  surface  velocities  are  different.  [  have  read  the  plaintiff's  specifica 
lion  and  disclaimer.      Before  that  time  1  was  not  acquainted    with  any  mode  by  which 

calendering  and  the  imparting  the  water  pattern  by  pressure  were  done  by  one  and 
the  same  operation.  Indent  or  embossing  is  by  no  means  a  water  pattern.  The 
prominent  part  of  the  invention  described  in  the  specification  is  calendering  and 

embossing  by  the  employment  of  grooved    rollers  of   hard   metal   driven   at    a  greater 
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speed  than  the  bowls,  so  as  to  exert  a  friction  upon  the  fabric  submitted  to  their  action, 
and  thereby  produce  variety  of  pattern  as  well  as  finish  or  lustre, — not  water  pattern 
merely,  but  any  pattern  and  lustre.  I  produce  a  piece  which  I  myself  saw  put 
through  between  the  rollers  of  this  machine  once  with  a  little  transverse  motion,  and  in 
it  the  lustre  and  the  water  pattern  were  produced  at  the  same  moment :  the  transverse 
motions  give  the  [133]  water  pattern  ;  the  machine  gives  it  lustre,  by  the  friction  of 
the  roller.  Calendering  and  embossing  in  one  process  was  at  the  date  of  the  patent 
new  and  important ;  and  I  believe  the  particular  effect  produced  to  have  been  not  only 
Dew,  but  of  great  commercial  importance.  I  saw  the  defendant's  machine  ;  but  I  could 
not  say  from  its  appearance  only  whether  it  had  a  spiral  groove  or  not.  The  defen- 
dant's roller  had  the  grooves  cut  spirally  around  it  ;  but  whether  it  had  a  single- 
threaded  screw,  as  we  term  it,  or  a  double,  or  treble,  or  quadruple,  I  cannot  say  pre- 
cisely, the  grooves  are  so  exceedingly  fine.  I  took  an  impression  of  them,  and 
counted  them ;  and  I  think  there  are  sixty-eight  turns  in  the  spiral  to  one  inch  in 
length,  so  that  it  requires  a  tolerable  eye  to  discern  them ;  and  indeed  my  eye  un- 
assisted will  not  discern  them.  I  should  say  the  warps  on  the  roller  corresponded 
with  the  warps  on  the  cloth  ;  that  is  to  say,  there  are  many  cloths  with  sixty-eight 
warps  to  an  inch.  The  plaintiff'  uses  a  variety  of  rollers.  The  plaintiff'  in  his  rollers 
had  some  of  64,  some  of  68,  and  some  of  72  grooves  in  an  inch  of  the  length  of  the 
cylinder  upon  which  they  were  cut ;  the  object  being,  to  get  a  very  close  approach  to 
the  number  of  the  warp  threads  of  the  fabric  to  be  impressed,  the  number  of  rings 
varying,  with  the  object  of  meeting  the  varying  number  of  warp-threads  in  an  inch  of 
cloth.  It  is  stated  distinctly  in  the  specification  that  the  number  of  grooves  should 
very  nearly  correspond  with  the  number  of  warp  threads  in  the  fabric.  I  will  not  be 
bound  to  a  single  turn  or  two  in  the  spiral  grooves  upon  the  defendant's  roller :  the 
number  I  have  mentioned  is  as  near  as  I  could  take  it  from  an  impression.  I  quite 
believe  that  the  plaintiff's  invention  is  new  and  very  important.  There  is  no  sub- 
stantial difference  in  principle  between  the  plaintiffs  and  the  defendant's  machine. 
I  think  there  is  such  a  difference  in  the  mode  of  carrying  out  [134]  that  principle, 
that  while  the  plaintiff's  machine  I  believe  to  be  a  perfectly  successful  one,  I  think 
that,  the  defendant's  machine  will  only  do  inferior  work,  and  that  by  reason  of  the 
mode  of  carrying  out  the  mechanical  adaptation  of  the  thing.  Differential  motion 
between  the  roller  and  the  bowl  is  common  to  both  machines.  I  found  in  the 
plaintiffs  machine  that  the  surface  motion  between  the  roller  and  the  bowl  was  as 
10  to  18,  that  is,  while  the  surface  of  the  roller  passes  over  18  inches,  the  bowl 
surface  passes  over  10  inches.  In  the  defendant's  machine  there  was  a  motion  of  10 
inches  of  the  bowl  to  11 J  inches  in  the  roller.  The  one  was  10  to  18,  the  other  was 
10  to  lli  ;  consequently,  the  defendant's  would  not  give  so  high  a  glaze,  apart  from 
the  mere  mechanical  differences  which  have  been  pointed  out  between  the  plaintiffs 
machine  and  the  defendant's.  The  defendant's  produced  the  combined  glazing  and 
embossing  in  the  same  way  as  the  plaintiff's. 

On  cross-examination,  Mr.  May  stated  as  follows  : — There  would  be  a  great 
difference  between  the  result  produced  by  a  single  and  by  a  double  spiral  [groove] 
upon  the  roller.  I  he  mechanical  arrangement  of  the  defendant's  machine  is  the  old 
calendering  machine  :  but  the  roller  in  that  was  not  grooved.  I  judge  from  reason, 
that,  if  these  spirals  were  formed  in  one  thread  they  would  produce  a  different  result 
than  if  they  were  formed  in  several  threads.  You  may  make  it  in  spirals  of  20  or 
30  I  think  it  is  probable  that  each  would  produce  a  different  result.  If  a  spiral  as 
fine  as  that  in  the  defendant's  roller  is  used,  the  difference  between  that  and  the 
plaintiff's  would  hardly  lie  perceptible  ;  but  it  would  be  against  the  spiral.  The  spiral 
and  the  circular  must  produce  a  different  result :  but  I  think  that  between  a  single 
spiral  and  the  circular  groove  the  difference  would  be  [135]  almost  imperceptible. 
No  doubt,  there  would  be  a  difference  between  the  result  produced  by  the  spiral 
and  that  produced  by  a  circle ;  but  the  difference  would,  I  believe,  be  almost 
imperceptible. 

On  the  part  of  the  defendant,  it  was  objected, — first  that  the  plaintiffs  invention 
was  a  mere  application  of  old  processes,  and  not  the  subject  of  a  patent, — secondly, 
that  the  plaintiffs  original  specification  did  not  describe  any  invention  ;  and  that  the 
process  which  it  describes  was  impracticable  also, — thirdly,  that  the  plaintiff  had  not  at 
the  date  of  his  first  specification  invented  what  he  now  claims  as  his  invention, — 
fourthly,  that  the  disclaimer  was  void,  on  the  ground  that  it  departs  from  the  specifica- 
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tion,  and  also  on  the  ground  that  it  states  that  the  rollers  may  be  made  of  metal  or  any 
other  suitable  material,  without  giving  any  criterion  of  suitability, — fifthly,  that  the 
claim  contained  in  the  specification  as  altered  by  the  disclaimer,  is  as  extensive 
as  the  claim  contained  in  the  specification  originally,  and  tbat  the  claim  is  too 
large,  and  bad, — sixthly,  that  the  specification  as  altered  does  not  state  whether  the 
production  of  watering  patterns  is  claimed, — seventhly,  that  the  disclaimer  has  con- 
fined the  claim  to  the  use  of  rollers  with  rings ;  and,  as  the  defendant  has  used  spirals 
only,  lie  has  not  infringed. 

The  Lord  Chief  Justice  reserved  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him  upon  each  of  the  objections  above  stated  :  and  the  jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  leave  so  reserved. 

Grove,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly,  on  the 
ground, — "  that  the  alleged  invention  is  not  the  subject  of  a  patent, — that  it  is  a  mere 
application, — that  the  plaintiff  claims  for  a  principle  alone, — that  he  had  not  invented 
what  he  [136]  represented  himself  to  have  invented, — that  the  specification  with  or 
without  the  disclaimer  gives  no  sufficient  means  of  performing  the  invention,  and  mis- 
leads the  public,  in  not  stating  what  the  plaintiff  really  had  invented, — that  the  dis- 
claimer discloses  a  different  invention  from  the  original  specification, — that  the  dis- 
claimer extends  the  exclusive  right  granted  by  the  letters-patent, — that  the  claim  in 
the  disclaimer  is  too  large,  ambiguous,  and  vague, — that  the  defendant  has  not 
infringed  as  alleged  in  the  declaration."  The  cases  of  Brook  v.  Aston,  8  Ellis  &  B.  479, 
Seed  v.  Higgins,  8  Ellis  &  B.  755,  and  Higgins  v.  Seed,  8  Ellis  &  B.  771,  were  cited. 

Knowles,  Q.  C,  and  Hindmarch,  on  a  subsequent  day  shewed  cause.  The  object 
of  the  plaintiff's  patent  was  to  effect  the  performance  of  the  two  operations  of  calender- 
ing and  embossing  by  one  process, — by  means  of  an  engraved  roller  to  which  a  more 
rapid  motion  was  given  than  to  the  bowl.  Ever  since  the  case  of  Crane  v.  Price, 
5  Scott,  N.  K.  338,  4  M.  &  G.  580,  1  Webster's  P.  C.  409,  it  is  conceded  that  any 
process  by  which  a  new  result  is  arrived  at  by  an  expenditure  of  less  time  and  money 
than  it  had  been  arrived  at  by  two  separate  processes,  may  be  the  subject  of  a  patent. 
In  Booth  v.  Kennard,  1  Hurlst.  &  N.  527,  vegetable  gas  had  been  obtained  from  oils 
which  were  separated  from  seeds  and  other  oleaginous  substances  by  pressure  :  it  was 
discovered  that  gas  might  be  distilled  at  once  from  the  seeds,  &c,  without  first 
separating  the  oil :  and  it  was  held  that,  assuming  the  invention  to  be  new,  it  was 
such  as  might  be  the  subject  of  a  patent.  Cockburn,  C.  J.,  in  giving  the  judgment  of 
the  Exchequer  Chamber,  says  :  "  The  patent  claims  the  making  gas  directly  from  seeds 
and  other  oleaginous  substances  instead  of  making  it.  from  oils.  By  this  means 
the  patentee  gets  rid  of  one  of  two  processes.  Pre-[137]-viously  to  the  date  of  the 
patent,  gas  had  been  obtained  by  a  particular  apparatus  from  oils  which  were  first 
separated  from  the  substances  containing  them,  by  pressure.  The  patentee  has 
discovered  that  the  first  process  may  be  dispensed  with.  That  is  a  useful  invention, 
and  the  patent  is  sustainable  if  the  invention  is  new."  In  Newall  and  Elliott  v.  Glass, 
ante,  vol.  iv.,  p.  269,  A.  was  the  inventor  of  "  improvements  in  apparatus  employed 
in  laying  down  submarine  electric  telegraph  wires."  In  the  provisional  specification 
filed  pursuant  to  the  6th  section  of  the  15  &  1(>  Vict.  c.  83,  the  invention  was  thus 
described, — "The  cable  or  rope  containing  the  insulated  wire  or  wires  is  passed  round 
a  cone,  so  that  a  cable  in  being  drawn  off  the  coil  is  prevented  from  kinking  by  means 
of  the  cone,  and  there  is  ;i  cylinder  on  the  outside  which  prevents  the  coil  from  shifting 
in  its  place."  In  the  complete  specification,  after  describing  the  invention  in  the  same 
terms,  the  inventor  proceeded  to  say, — "When  the  wire  or  cable  is  to  be  laid  down, 
I  place  over  the  cone  an  apex  or  top  which  is  conoidal  or  conical,  and  around  this  I 
suspend  several  rings  of  iron  or  other  metal  by  means  of  cords,  so  as  to  admit  of 
adjustment  at  various  heights  over  the  cone.  The  use  of  these  rings  is,  to  prevent 
the  bight  of  the  rope  from  Dying  out  when  going  at  a  rapid  speed,  and  the  combination 
of  these  parts  of  the  apparatus  prevents  the  wire;  or  cable  from  running  into  kinks:" 
and  the  claim  at  the  end  was  thus,  -•'  What  1  claim  as  my  invention  is, — first,  coiling 
the'  win'  or  cable  round  a  cone,  second,  the  .supports  placed  eylindrically  Outside  the 
coil  round  the  cone, — third,  the  use  of  rings  in  combination  with  the  cone  as  described  i  " 

and  it  was  held  thai  the  substitution  by  B.  "I  a  cylinder  having  a  domed  nr  hemi- 
spherical top,  for  the  cone  or  the  ciine  with  the  conoidal  apox  in  A.'s  apparatus,  A..'s 
apparatus  anil  B.'a  being  used  fur  the  same  purpose,  .11111  iii  nearly  the  [138]  same 
manner,  -was  evidence,  and  strong  evidence,  of  infringement.      So,  here,  there  was 
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no  real  difference  between  the  plaintiff's  machine  and  the  defendant's.  A  new  com- 
bination resulting  in  an  improved  or  a  cheaper  article,  has  always  been  held  to  be  the 
subject  of  a  patent.  So,  the  omission  of  a  portion  of  an  old  process, — as  leaving  out 
the  mandril,  in  Whitehouse's  Patent,  Russell  v.  Cowley,  1  Webster's  P.  C.  459, — has 
been  held  to  be  the  subject  of  a  patent.  Before  the  date  of  a  patent,  part  of  the 
garancine  had  been  obtained  from  madder  by  boiling,  and  the  refuse  or  spent  madder 
had  been  thrown  away  as  useless.  It  was  known  that  the  spent  madder  contained 
garancine,  but  no  one  had  extracted  it  from  the  spent  madder.  The  whole  of  the 
garancine  had,  however,  been  obtained  from  fresh  madder  by  a  certain  process.  A 
patent  having  been  granted  for  extracting  the  garancine  from  spent  madder  by  I  his 
process,  it  was  held  by  Pollock,  C.  B.,  at  nisi  prius,  not  to  be  a  new  manufacture: 
Strain-  v.  Heald,  2  Car.  &  K.  1022:  but  the  court  of  Exchequer  Chamber  held,  on 
exceptions  to  that  ruling,  that  it  was  a  question  for  the  jury  :  (i  Exch.  607.  Patteson,  J., 
delivering  the  judgment  of  the  court,  there  says, — "It  appeared  in  evidence,  that  the 
common  mode  of  using  madder  for  dyeing  was  by  grinding  it  to  powder  and  putting  it 
into  the  dye  bath  with  cloth  and  other  things,  to  make  the  cloth  take  up  the  colouring 
matter.  When  the  cloth  was  taken  out  of  the  bath,  there  remained  a  substance  which 
was  called  'spent  madder.'  It  was  known  to  dyers  that  this  spent  madder  still  con- 
tained colouring  matter;  but  no  mode  of  making  use  of  it  for  dyeing  purposes  was 
known  before  the  plaintiff's  patent.  Attempts  were  made  to  use  it  for  manure,  but 
they  appear  to  have  failed  ;  and  'spent  madder'  was  always  thrown  away  as  useless. 
Subsequently,  it  was  dis-[139]-covered  that,  by  the  application  of  heat  and  acid  to 
'  fresh  madder,'  the  whole  colouring  matter  might  be  extracted  ;  and  when  so  extracted, 
it  formed  a  substance  called  garancine ;  and  this  process  was  known  and  commonly 
used.  Afterwards,  the  plaintiff  discovered  that,  by  the  same  process  of  heat  and  acid, 
garancine  could  be  extracted  from  'spent  madder'  as  well  as  from  'fresh  madder.' 
Here  is  no  new  contrivance  ;  for,  the  process  used  under  the  plaintiff's  patent  with 
'  spent  madder  '  is  the  same  as  that  previously  used  with  '  fresh  madder  : '  neither  is 
the  product  new  ;  for,  garancine  produced  from  the  one  and  the  other  appears  to  have 
precisely  the  same  qualities.  If,  therefore,  the  patent  be  good,  it  must  be  on  account 
of  the  old  contrivance  being  applied  to  a  new  object,  under  such  circumstances  as  to 
support  the  patent.  Now,  'spent  madder'  might  be  a  very  different  thing  from  'fresh 
madder '  in  its  properties,  chemical  and  otherwise.  Or  it  might  be  in  effect  the  same 
thing  as  'fresh  madder'  in  its  properties,  chemical  and  otherwise,  with  the  difference 
only  that  part  of  its  colouring  matter  had  been  already  extracted.  Again,  the 
properties,  chemical  and  otherwise,  of  both  might  or  might  not  have  been  known  tu 
chemists  and  other  scientific  persons,  so  that  they  could  tell  whether  'fresh  madder' 
and  'spent  madder'  were  different  things,  or  substantially  the  same.  These  points 
appear  to  us  to  be  questions  of  fact,  and  materially  to  affect  the  validity  or  invalidity 
of  the  patent,  and  to  be  questions  of  fact  to  be  found  by  the  jury  by  way  of  inference 
or  conclusion  of  fact  from  the  evidence  adduced  on  the  trial."  The  same  principle 
was  acted  upon  in  Higgs  v.  Goodwin,  1  Ellis,  B.  &  E.  529.  Brook  v.  Aston,  8  Ellis  &  B. 
478,  is  the  only  authority  of  any  weight  cited  on  the  motion  upon  this  point:  but 
there  the  claim  shewed  no  novelty  or  invention  in  the  mode  of  applying  the  old 
machinery  to  the  new  purpose. 

[140]  Then  as  to  the  effect  of  the  disclaimer.  The  1st  section  of  the  5  &  6  W.  4, 
c.  83,  enacts  "that  any  person  who,  as  grantee,  assignee,  or  otherwise,  hath  obtained, 
or  who  shall  hereafter  obtain  letters-patent  for  the  sole  making,  exercising,  vending, 
or  using  of  any  invention,  may,  if  he  think  fit,  enter  with  the  clerk  of  the  patents  in 
England,  &c,  having  first  obtained  the  leave  of  His  Majesty's  attorney -general  or 
solicitor-general,  &c,  certified  by  his  fiat  and  signature,  a  disclaimer  of  any  part  of 
either  the  title  of  the  invention  or  the  specification,  stating  the  reason  for  such  dis- 
claimer, or  may,  with  such  leave  as  aforesaid,  enter  a  memorandum  of  any  alteration 
in  the  said  title  or  specification,  not  being  such  disclaimer  or  such  alteration  as  shall 
extend  the  exclusive  right  granted  by  the  said  letters-patent  ;  and  such  disclaimer  or 
memorandum  of  alteration,  being  filed  by  the  said  clerk  of  the  patents,  and  inrolled 
with  the  specification,  shall  be  deemed  and  taken  to  be  part  of  such  letters-patent  or 
such  specification  in  all  courts  whatever."  Then  follow  provisions  that  a  caveat  may 
be  entered,  that  the  disclaimer  or  alteration  shall  not  affect  actions  pending,  and  that 
the  party  may  be  required  to  advertize  the  disclaimer.  This  statute,  therefore, 
authorizes  the  entry  of  a  disclaimer  or  a  memorandum  of  alteration  of  any  description 
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which  does  not  extend  the  patent  right.  The  object  of  the  disclaimer  is  to  excise  from 
the  title  or  the  specification  a  portion  of  the  original  claim  which  has  been  erroneously 
described.  In  Stacker  v.  Warner,  1  C.  B.  148,  165,  Tindal,  G.  J.,  says:  "I  never  can 
consider  that  the  entering  of  a  disclaimer  as  to  part  of  a  specification  necessarily 
imports  that  the  patent  is  bad.  The  object  of  that  proceeding  is,  not  merely  to  set 
right  the  description  of  the  alleged  invention  where  it  is  known  to  be  wrong,  but  to 
obviate  any  doubt  that  may  arise  on  the  specification  as  inrolled."  So,  in  The  [141] 
Queen  v.  Mill,  10  C.  B.  379,  392,  where  the  subject  was  fully  discussed,  Maule,  J.,  says  : 
"The  act  does  not  give  the  patentee  an  absolute  and  uncontrolled  power  to  disclaim, 
but  only  subject  to  the  discretion  of  the  attorney  or  solicitor-general,  who,  acting  as 
a  judicial  officer,  is  to  determine  whether  that  which  is  sought  to  be  done  is  fit  to  be 
allowed,  regard  being  had  to  the  rights  and  interests  of  the  public.  The  power  to 
disclaim  being  thus  given,  the  legislature  go  on  to  provide  that  '  such  disclaimer  or 
memorandum  of  alteration,' — that  is,  subject  to  the  allowance  of  the  attorney  or 
solicitor-general,  —  'being  filed  by  the  said  clerk  of  the  patents,  and  inrolled  with  the 
specification,  shall  be  deemed  and  taken  to  be  part  of  such  letters-patent  or  such 
specification  in  all  courts  whatever.'  It  then  imposes  a  further  restriction  upon  the 
rights  of  the  grantee, — 'Provided  always  that  any  person  may  enter  a  caveat,  in  like 
manner  as  caveats  are  now  used  to  be  entered,  against  such  disclaimer  or  alteration  : 
which  caveat,  being  so  entered,  shall  give  the  party  entering  the  same  a  right  to  have 
notice  of  the  application  being  heard  by  the  attorney  or  solicitor-general,  or  lord 
advocate,  respectively.'  I  consider,  therefore,  we  are  bound  by  the  words  of  the  act 
to  deal  with  the  disclaimer  as  part  of  the  specification  as  from  the  date  of  the  specifica- 
tion, though  inrolled  subsequently."  Taking  the  original  specification  here,  together 
with  the  disclaimer  aud  memorandum  of  alteration,  the  patentee  has  well  described 
that  which  is  properly  the  subject  of  a  patent :  and  the  evidence  is  abundantly  sufficient 
to  shew  that  the  defendant's  machine  with  the  spiral  curves  or  grooves  upon  the  roller 
is  an  infringement  of  the  plaintiffs  invention  of  the  roller  with  circular  grooves,  the 
effect  of  the  two  being  to  all  intents  and  purposes  the  same. 

[142]  Grove,  Q.  C,  Mellish,  and  Aston,  in  support  of  the  rule.  The  thing  claimed 
here  is  not  properly  the  subject  of  a  patent.  It  is  admitted  that  the  differential  motion 
of  the  roller  and  the  bowl  is  not  new  ;  and  it  is  also  admitted  that  the  use  of  a  patterned 
roller  for  embossing  was  well  known  at  the  date  of  the  patent:  but  the  patentee  seeks 
to  have  a  monopoly  for  the  combination  of  the  differential  motion  and  the  patterned 
roller.  There  is  a  material  distinction  between  the  application  of  a  new  contrivance 
to  an  old  object,  and  of  an  old  contrivance  to  a  new  object :  per  Lord  Abinger  in 
Losh  v.  Haijue,  1  Webster's  P.  G.  202.  To  sustain  a  patent,  there  must  be  invention 
of  some  sort.  The  cases  relied  upon  on  the  other  side  are  all  distinguishable  :  in  each 
of  them  a  new  or  improved  result  was  produced  by  means  before  unknown.  It  was 
upon  that  principle  that  the  court  proceeded  in  Brook  v.  .  I  stun,  8  Ellis  &  B.  47s.  A 
patent  was  taken  out  in  1853  for,  amongst  other  things,  improving  the  texture  of  the 
threads  of  cotton  and  linen  yarns  by  exposing  the  threads,  in  a  distended  state  to  the 
action  of  beaters,  the  effect  of  which  was  to  polish  the  sides  of  the  threads  and  produce 
smoothness  and  a  glace  effect.  In  1856,  the  plaintiffs  took  out  a  patent  for,  amongst 
other  things,  an  improvement  in  the  finishing  yarns  of  wool  or  hair,  by  exposing  their 
threads  in  a  distended  state  to  the  action  of  machinery  which,  it  was  admitted,  was 
substantially  the  same  as  the  machinery  described  in  the  patent  of  L853.  The  claim 
in  the  plaintiffs'  specification  was,  amongst  other  things,  to  the  invention  of  "causing 
yarns  of  wool  or  hair  whilst  distended  and  kept,  separate  to  lie  subjected  to  the  action 
of  rotatory  beaters  or  burnishers,  whereby  the  fibre  is  closed  and  strengthened,  and 
the  surface  effectually  polished."    On  the  trial  of  an  action  for  the  infringement  of 

the  plaintiffs'  patent,  it  was  proved  that  the  process  of  the  [143]  patentees  of  1853 
had  not  previously  been  applied  to  wool  or  hair;  and  evidence  was  given  that  the 
effect  upon  wool  was  not  the  same  as  upon  linen:  and  it  was  held  that  the  plaintiffs' 
specification  claimed  what  was  merely  the  application  (if  the  old  machinery  in  the  old 
manner  to  an  analogous  subject.,  and  was  not  the  subject  matter  for  which  a  patent 
could  be  claimed,  and  consequently,  that  the  plaintiffs'  patent  was  wholly  void.  Lord 
Campbell  said  ;  '  It  seems  to  me  that  this  specification  claims  what  is  not  an  invention 
for  which  a  monopoly  can  be  claimed.  It  may  well  be  that  a  patent  may  be  valid  for 
the  application  of  an  old  invention  to  a  new  purpose  ;  but,  to  make  it  valid,  there 
must  be  some  novelty  in   the  application.      Here   there  is   none  at   all."     The  case  of 
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Seed  v.  Riggins,  8  Ellis  &  B.  755,  proceeds  upon  the  same  principle.  Here,  the  defen- 
dant's machine  is  no  infringement  of  the  plaintiff's  alleged  invention :  it  differs 
essentially  in  all  that  can  be  said  to  be  new  from  that  described  in  the  specification 
as  coupled  with  the  disclaimer. 

A  patent  is  bound  to  describe  his  invention  properly,  or,  as  is  said  by  Alderson,  B., 
in  Morgan  v.  Seaward,  1  Webster,  P.  C.  170,  173, — "It  is  the  duty  of  a  party  who 
takes  out  a  patent  to  specify  what  his  invention  really  is  ;  and,  although  it  is  the 
bounden  duty  of  a  jury  to  protect  him  in  the  fair  exercise  of  his  patent  right,  it  is  of 
great  importance  to  the  public,  and  by  law  it  is  absolutely  necessary,  that  the  patentee 
should  state  in  his  specification,  not  only  the  nature  of  his  invention,  but  how  that 
invention  may  be  carried  into  effect.  Unless  he  be  required  to  do  that,  monopolies 
would  be  given  for  fourteen  years  to  persons  who  would  not  on  their  part  do  what  in 
justice  and  in  law  they  ought  to  do, — state  fairly  to  the  public  what  their  invention 
is,  in  order  that  the  public  may  be  made  acquainted  with  the  means  by  which  the 
inven-[144]-tion  is  to  be  carried  into  effect.  That  is  the  fair  premium  which  the 
patentee  pays  for  the  monopoly  he  receives."  The  office  of  the  disclaimer  is  well 
defined  by  Maule,  J.,  in  The  Queen  v.  Mill,  10  C.  B.  395.  "The  spirit  of  the  act,"  he 
says,  "seems  to  be  this, — that,  where  there  are  objections  that  go  only  to  a  small  and 
insignificant  part  of  a  patent,  which,  if  sustained,  would  defeat  it  altogether,  the 
patentee  might  relieve  himself  of  the  difficulty  by  a  disclaimer."  A  memorandum  of 
alteration  stands  upon  no  different  footing  in  this  respect  from  a  disclaimer.  Both  are 
intended  to  get  rid  of  some  technical  difficulty  :  Webster's  Practice  of  Inventions, 
p.  155;  Batemam  v.  Bray,  Macroroy's  P.O.  11!).  To  make  the  disclaimer  good,  it  is 
not  sufficient  that  the  matter  set  up  is  within  the  claim  in  the  original  specification, 
but  the  invention  which  remains  must  be  one  that  is  substantially  and  truly  described 
in  the  original  specification.  If  not,  the  patentee  by  his  disclaimer  enlarges  the  patent, 
and  so  avoids  it. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

Upon  this  rule  for  reversing  the  verdict,  the  defendant  has  contended,  and,  we 
think,  successfully,  that  the  patent  was  invalid,  on  the  ground  that  the  original 
specification  was  void,  and  the  specification  under  the  disclaimer  void  also,  because  it 
is  within  the  proviso  in  the  statute  against  extending  the  exclusive  right  granted  by 
the  letters-patent. 

At  the  date  of  the  patent,  we  consider  that  the  uses  of  the  roller  and  the  bowl, 
and  the  means  of  regulating  the  relative  speed  of  their  motions,  were  well  known  ; 
that,  in  calendering,  the  roller  was  smooth,  and  the  speed  of  the  two  unequal ;  and 
that,  in  embossing,  the  [145]  roller  was  patterned,  and  the  speed  of  the  two  equal ; 
and  that  the  possibility  of  combining  inequality  of  speed  with  a  patterned  roller  must 
have  been  well  known,  but  was  not  in  use,  because  for  the  most  part  the  result  was 
not  only  not  beneficial,  but  was  a  loss,  from  the  tearing  of  the  cloth. 

Under  these  circumstances,  the  plaintiff  took  out  a  patent  for  combining  the  use 
of  a  patterned  roller  with  unequal  speeds  of  the  roller  and  the  bowl.  According  to 
our  construction,  this  is  the  subject  of  the  patent :  it  is  the  only  subject  mentioned  in 
the  provisional  specification  ;  and,  though,  in  the  original  specification,  some  uses  of 
the  patent  invention  are  suggested  with  reference  to  watering  patterns,  these  uses  are 
distinct  from  the  alleged  patent  invention. 

We  consider  this  original  specification  void,  for  want  of  novelty  and  utility.  The 
possibility  of  making  any  roller  move  at  any  practicable  speed  must  have  been  known 
to  all  who  had  to  regulate  these  motions. 

The  patented  combination,  if  applied  according  to  the  general  terms  in  which  it 
is  described,  was  useless ;  and  the  alleged  discovery  that  two  rollers  which  by  the 
design  of  the  manufacturer  were  made  to  revolve  at  equal  speeds,  could  be  made  to 
revolve  at  unequal  speeds,  is  not  a  subject  for  a  valid  patent. 

Looking  at  the  plaintiff's  evidence  of  the  origin  of  his  invention,  from  an  accidental 
movement  by  him  while  engraving  a  roller,  and  at  the  mention  of  a  watering  pattern 
in  the  specifications,  it  may  be  conjectured  that  the  suggestion  of  a  watering  pattern 
was  intended  to  be  the  subject  for  the  patent:  and  the  case  was  so  put  during  part 
of  the  argument.     But,  according  to  our  construction,  that  is  not  so. 

The  plaintiff  has  entered  a  disclaimer ;  and  his  amended  specification  confines  his 
invention  to  one  kind  of  substance  for  rollers,  namely,  a  hard  metal,  [146]  and  one 
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kind  of  pattern  for  engraving  thereon,  namely,  circular  grooves  around  the  roller. 
It  seems  to  us  that  this  is  practically  a  claim  of  a  new  invention,  and  not  a  part  of 
any  invention  comprised  in  the  former  specification.  This  point  was  very  clearly  put 
by  Mr.  Aston,  who  referred  to  the  statute  requiring  such  a  specification  as  would  give 
useful  information  when  the  privilege  of  the  patentee  should  have  expired,  which  is 
one  consideration  for  the  grant.  Tried  by  that  test,  the  original  specification  gave  no 
information  that  could  be  beneficial.  It  claimed  to  combine  inequality  of  speed  with 
any  pattern  that  might  be  on  a  roller ;  and,  if  that  description  was  acted  on,  the 
attempt  would  lead  to  failure  with  all  patterns  except  the  one  class  of  circular  grooves 
round  the  roller,  and  the  person  putting  it  in  use  would  have  to  make  that  discovery 
which  is  the  discovery  contained  in  the  specification  under  the  disclaimer.  In  The 
Queen  v.  Mill,  10  C.  B.  395,  Maule,  J.,  says  "the  spirit  of  the  act  seems  to  be  this, 
that,  where  there  are  objections  that  go  only  to  a  small  and  insignificant  part  of  a 
patent,  which,  if  sustained,  would  defeat  it  altogether,  the  patentee  may  relieve  himself 
from  the  difficulty  by  a  disclaimer." 

If  it  was  useful  to  combine  inequality  of  motion  with  a  pattern  roller,  so  as  to 
obtain  lustre  at  the  same  time  as  the  pattern,  the- problem  for  the  inventor  was,  to 
select  the  particular  substance  for  the  roller  and  the  particular  pattern  thereon  that 
could  be  so  used ;  and  the  invention  was  first  made  when  it  was  first  found  out  that  a 
circular  pattern  on  a  roller  of  hard  metal  could  be  combined  with  inequality  of  motion 
so  as  to  produce  a  beneficial  result. 

According  to  this  view,  the  invention  in  the  disclaimer  was  not  in  the  original 
specification.  The  patentee,  under  colour  of  disclaiming,  introduces  a  new  [147] 
invention.  Such  a  disclaimer  is  in  effect  an  attempt  to  turn  a  specification  for  an 
impracticable  generality  into  a  grant  for  a  specific  process  which  is  comprised  within 
the  generality  in  one  sense,  but  could  not  be  discovered  to  be  there  without  going 
through  the  same  course  of  experiment  which  led  to  the  discovery  of  the  specific 
process  in  the  disclaimer. 

In  The  Queen  v.  Mill,  the  claim  was  for  many  distinct  parts:  four  related  to  pens 
and  pen-holders  ;  the  rest  to  pencils  and  pencil-cases  :  the  disclaimer  was  of  the  four 
distinct  parts  relating  to  pens  and  pen-holders  :  and  it  was  held,  that  the  patent  was 
valid  under  the  disclaimer  for  the  remaining  parts,  being  distinct  practicable  inven- 
tions clearly  specified  in  the  original  specification,  so  that  they  might  be  put  in  practice 
from  thence  alone,  and  the  disclaimer  merely  severed  the  objectionable  parts. 

In  Set  il  v.  Higgins,  8  Ellis  &  B.  755,  the  original  specification  was  for  all  applica- 
tions of  centrifugal  force  to  flyers,  so  as  to  produce  pressure  on  the  bobbin  thread. 
The  diagram  shewed  a  new  machine  as  an  example  of  such  application  of  centrifugal 
force  at  the  upper  part  of  the  flyer,  where  it  was  more  beneficial  than  in  any  other 
part.  It  was  afterwards  found  that  the  application  of  centrifugal  force  at  the  lower 
part  of  the  flyer  was  old,  and  the  plaintiff  disclaimed  every  application  except  that 
represented  in  the  diagram.  It  was  held  that  the  patent  became  valid  thereby  for 
the  machine  so  represented  in  the  diagram,  which  was  new  and  useful,  and  could  lie 
made  therefrom. 

We  distinguish  these  two  cases  from  the  present,  because  in  each  a  beneficial 
practical  invention  was  originally  specified.  Here,  we  think  that  cannot  be  truly  said 
of  the  plaintiffs  original  specification  ;  and  therefore  the  plaintiffs  claim  under  this 
disclaimer  is  not  supported. 

[148]  The  defendant  further  contended  that  no  infringement  was  proved  as  to  this. 
The  plaintiff  relied  on  the  specification  of  circular  grooves  around  the  cylinder,  and 
the  evidence  was  thai  his  machine  contained  from  sixty-eight  to  seventy-two  rings  in 
an  inch, — about  equal  to  the  number  of  warp  threads  in  an  inch  of  cloth;  and  that 
the  defendant's  machine  with  seventy  turns  of  a  spiral  curve  in  an  inch  was  the  same 
to  the  eye,  and  equivalent  in  effect  :  and,  though  the  number  of  the  curves  is  no  part 
ol  the  patented  invention,  Btill,  in  ordinary  circumstances,  this  would  be  good  evidence 
of  infringement. 

lint  the  defendant  shewed  that  his  machine  existed  before  the  patent  was  granted. 
lie  therefore  has  not  imitated  any  invention  of  the  plaintiff;  but,  on  the  contrary, 
the  plaintiff,  if  he  relics  on  circular  pattern  and  the  number  of  grooves  in  an  inch, 
attempts  to  take  away  rights  vested  in  the  defendant  before  tin-  grant  of  any  patent 
to  himself.      Under  these   cireumstaiiccs,  the   defendant    is  entitled    to  claim    that    the 

specification  under  the  disclaimer  should  be  construed  strictly,  according  to  the  case  oi 
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Seed  v.  Higgins,  above  cited,  where  the  patentee  so  disclaiming  was  confined  to  the 
precise  machine  described  in  his  diagram.  The  plaintiff  has  disclaimed  all  patterns 
except  circular  grooves  round  the  roller.  If  he  meant  to  include  spires  and  curves  of 
equivalent  effect  with  circles,  he  should  have  so  expressed  his  claim.  If  he  had  claimed 
spiral  curves,  it  is  possible  that  the  defendant's  machine  might  have  raised  a  question 
upon  the  novelty  of  the  invention.  At  all  events,  spiral  curves  are  not  within  the 
strict  meaning  of  circular  grooves  :  and  we  think  we  should  hold  the  plaintiff  to  that 
strict  meaning ;  and,  under  that  construction,  we  find  that  the  defendant  did  not 
infringe. 

It  should  be  noted  that  the  specification  under  the  [149]  disclaimer  is  open  to 
objection  on  account  of  uncertainty.  In  the  disclaiming  part,  it  disclaims  all  patterns 
but  circular  grooves  around  the  roller.  In  the  retaining  part,  it  describes  as  the 
remaining  subject  of  the  patent  grooves  around  the  roller ;  and  in  the  claiming  part 
there  is  no  reference  at  all  to  the  circular  form.  If  a  circular  form,  or  an  approach 
thereto,  is  essential  for  any  beneficial  result,  an  objection  might  be  raised  on  this 
point. 

We  also  observe  that  a  patent  for  the  exclusive  right  to  one  particular  use  of  a 
known  machine,  might  be  objected  to.  Although  the  patentee  may  have  discovered 
how  to  use  the  machine  more  beneficially  than  the  owner  knew,  he  had  no  right  to 
take  a  grant  which  virtually  prohibits  the  owner  from  an  existing  right  over  his  own 
property.  Here,  the  defendant  had  a  right  to  use  any  relative  speed  for  his  roller 
and  his  bowl,  to  feed  in  any  kind  of  cloth  in  any  direction,  either  at  right  angles  or 
transversely,  and  with  or  without  a  pattern  on  his  roller,  before  the  date  of  the  patent. 
Then,  can  a  patent  be  granted  which  in  effect  prohibits  him  from  some  use  of  that 
machine  more  beneficial  than  he  had  found  out  2 

But  it  is  not  necessary  to  decide  these  questions,  as  the  defendant  succeeds  on  the 
two  main  grounds  before  mentioned. 

Byles,  J.  I  concur  in  the  judgment  which  has  just  been  pronounced  by  my  Lord, 
but  I  am  bound  to  say  not  without  doubt  upon  both  points. 

Judgment  accordingly. 

[150]     Ex  parte  Bishop.     Nov.  15th,  1860. 

[S.  C.  30  L.  J.  C.  P.  48 ;  3  L.  T.  243  ;  7  Jur.  N.  S.  323.  Followed,  Ex  parte  Herbert' 
1862,  1  B.  &  S.  828.  Explained,  Ex  parte  Jones,  1863,  14  C.  B.  N.  S.  304- 
Approved,  Ex  parte  Wilson,  1864,  4  B.  &  S.  895.  Applied,  Ex  parte  Forrest,  1866, 
35  L.  J.  Q.  B.  132.     See  Ex  parte  Blades,  1875,  44  L.  J.  C.  P.  115.] 

Where  there  has  been  an  omission  to  stamp  articles  of  clerkship  within  six  months 
from  the  date  of  their  execution,  but  they  have  subsequently  been  stamped  and  the 
penalty  paid,  under  the  19  &  20  Vict.  c.  81,  s.  3, — the  court  will  allow  the  service 
under  them  to  be  computed  from  the  date  of  their  execution,  instead  of  from  the 
date  of  the  filing  of  the  affidavit  under  the  6  &  7  Vict.  c.  73,  ss.  8,  9,  provided  it  is 
shewn  to  their  satisfaction  that  the  nonpayment  of  the  duty  at  the  proper  time 
arose  from  unforeseen  emergency,  and  not  from  intentional  neglect  or  design. 

Denman  moved  on  the  part  of  one  W.  Bishop  that  his  service  under  articles  of 
clerkship  executed  by  him  on  the  13th  of  October,  1855,  might  be  computed  from 
the  date  of  the  execution  of  the  articles,  and  not  from  the  day  of  filing  the  affidavit 
of  execution. 

The  affidavit  upon  which  the  application  was  founded, — that  of  the  father  of  the 
applicant, — stated,  that  his  son  had  duly  served  him  in  his  business  of  an  attorney  and 
solicitor,  under  articles  dated  as  above,  for  the  full  period  of  five  years,  down  to 
October  last ;  that,  at  the  time  of  the  execution  of  the  said  articles,  he  was  wholly 
without  means  to  pay  the  stamp-duty  of  801.  payable  in  respect  thereof,  and  had 
continued  so  without  means  down  to  the  9th  of  October  last,  when  he  obtained  a  sum 
of  1301.  for  the  purpose  of  enabling  him  to  pay  the  duty  of  801.,  and  the  further  sum 
of  501.  by  way  of  penalty  ;  that  the  said  articles  were  not,  for  the  above  reason,  and 
no  other,  duly  filed,  inrolled,  and  registered  within  six  months  from  the  date  and 
execution  thereof  ;  that  the  applicant  had  served  his  said  father  as  managing  clerk  for 
five  years  and  upwards,  and  had  been  employed  by  him  in  his  business,  including 
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the  service  under  the  articles,  for  upwards  of  ten  years  preceding  the  1 3th  of  October 
last ;  that  the  fiat  of  the  commissioners  of  inland  revenue  had  been  obtained  for 
.stamping  the  articles  with  the  usual  stamp-duty,  on  payment  of  the  penalty  of  501. 
pursuant  to  the  3rd  section  of  the  19  &  20  Vict.  c.  81  (a)1  ;  and  that  the  articles 
together  with  the  neces-[151]-sary  affidavits  had  been  filed  at  the  Master's  office  on 
the  6th  instant. 

It  appeared,  that,  prior  to  the  payment  of  the  money,  an  application  had  been  made 
to  Mr.  Justice  Willes  at  Chambers  ;  but  that  that  learned  judge  thought  the  duty  and 
penalty  should  be  first  paid,  and  that  the  motion  should  be  made  to  the  court. 

The  case  of  Ex  parte  Morton,  26  Law  J.,  Q.  B.  24,  and  the  statutes  6  &  7  Vict. 
c.  73,  ss.  8,  9,  and  7  &  8  Vict.  c.  86,  s.  1,  were  referred  to. 

Erle,  C.  J.  If  the  non-payment  of  the  duty  was  the  result  of  some  unforeseen 
emergency,  something  over  which  the  party  had  no  control,  I  should  be  disposed  to 
assist  him  :  but,  if  the  omission  was  intentional,  and  part  of  a  scheme  to  make  use  of 
the  seivice  under  the  articles  in  the  event  of  its  proving  a  promising  speculation, 
I  should  decline  to  grant  the  application.  We  will  speak  to  my  Brother  Willes,  and 
learn  from  him  whether  the  payment  of  the  money  has  taken  place  in  consequence 
and  upon  the  faith  of  what  passed  before  him  at  Chambers. 

On  the  following  day  the  Court  intimated  that  the  application  was  acceded  to. 

Fiat, 

[152]    Cleopas  Harris,  Appellant;  George  Jenns,  Respondent.     Nov.  9th,  1860. 

[S.  C.  30  L.  J.  M.  C.  183  ;  3  L.  T.  408  ;  9  W.  K.  36.] 

The  11  &  12  Vict,  c  49,  is  not  repealed  by  the  subsequent  statutes,  17  &  18  Vict. 
c.  79,  or  18  &  19  Vict.  c.  118, — as  supposed  in  Regma  v.  WhiteUy,  3  Hurlst.  &  N. 
143;  but  still  regulates  the  closing  of  nouses  for  the  sale  of  wine,  spirits,  beer,  or 
other  fermented  or  distilled  liquors,  during  the  morning  service, — the  18  &  19  Vict. 
c.  1 1  S,  applying  only  to  the  afternoon  service. — Upon  an  information  before  justices 
under  the  first-mentioned  statute,  for  the  sale  of  "  British  wine  "  within  the  pro- 
hibited hours,  it  was  proved  by  a  practical  chemist  that  the  liquor  sold  contained  a 
large  proportion  of  alcohol,  and  the  justices  found  that  it  was  "  wine,"  within  the 
meaning  of  the  statute  : — Held,  that  their  conclusion  was  warranted  by  the  evidence. 

By  statute  11  &  12  Vict.  c.  49,  s.  1,  "no  licensed  victualler  or  person  licensed  to 
sell  beer  by  retail  to  be  drunk  on  the  premises,  or  not  to  be  drunk  on  the  premises, 
or  other  person,  shall  open  his  house  for  the  sale  of  wine,  spirits,  beer,  or  other 
fermented  or  distilled  liquors,  or  sell  the  same,  on  Sunday,  before  \  past  12  p.m., 
except  for  refreshment  for  travellers  (a)'2,  or,  where  the  morning  service  in  the  church, 
chapel,  kirk,  or  principal  place  of  worship  of  the  parish  or  place  shall  not  usually 
terminate  by  that  time,  before  the  time  of  the  termination  of  such  service." 

By  s.  4,  "  no  person  shall  open  any  house  or  place  of  public  resort  for  the  sale  of 
fermented  or  distilled  liquors,  or  sell  therein  such  liquors,  in  England  or  Scotland, 
before  the  hour  of  h  past  12  p.m.,  or,  &c.,  except  as  refreshment  for  travellers." 

On  the  28th  of  April,  the  appellant,  Cleopas  Harris,  was  charged  before  two 
justices  of  the  peace  for  the  borough  of  Birmingham  with  having  on  Sunday,  the  l-r)th 

(a)1  Which  enacts  that  "  it  shall  be  lawful  for  the  commissioners  of  inland  revenue, 
in  any  case  where  they  shall  be  directed  so  to  do  by  the  commissioners  of  Her 
Majesty's  treasury,  to  stamp  any  articles  of  clerkship,  upon  payment  of  the  duty 
chargeable  thereon  at  the  date  thereof,  and  of  such  further  sum  as  thereinafter 
specified  by  way  of  penalty,  and  in  lieu  of  all  other  penalties,  that  is  to  say,  as  to  any 
such  instrument  bearing  date  and  executed  before  the  5th  of  August,  1853,  the  sum 
of  201.;  as  to  any  other  such  instrument,  where  the  same  shall  lie  brought  to  lie 
stamped  within  the  period  of  one  year  from  the  dale  thereof,  the  sum  of  101.  ;  after 
uiic  year,  and  within  two  years  201.  ;  after  two  years,  and  within  three  years,  301.; 
after  three  years,  and  within  four  years,  401.  ;  and  after  four  years,  501. " 

(a)2  As  to  the  meaning  of  the  word  "traveller,"  in  the  18  &  19  Vict.  o.  I  18,  s.  2,  see 
Atkinson,  •  //>/'.,  Sellers,  Resp.,  ante,  vol.  v.,  p.  442,  and  Taylor,  App.,  Humphreys,  Resp., 
post,  vol.  X. 
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of  April,  before  ^  past  12  p.m.,  to  wit,  at  \  past  11  a.m.,  unlawfully  sold  to  one  George 
Jenns,  the  respondent,  a  certain  quantity  of  fermented  liquor,  to  wit,  one  half  pint  of 
"  made  wine,"  in  a  certain  house  and  place  of  public  resort,  situate,  &c,  the  said  George 
Jenns  not  being  then  a  traveller,  &c. 

[153]  The  evidence  was,  that,  on  the  day  and  at  the  hour  named  in  the  summons, 
the  said  George  Jenns  was  at  the  shop  of  the  appellant,  who  is  a  retailer  of  made  or 
British  wines  ;  that  he  asked  the  appellant,  who  was  serving  customers  in  the  shop, 
for  half  a  pint  of  port-wine  ;  and  that  he  thereupon  received  from  him  and  paid  for 
the  liquor  produced  before  the  justices;  that  there  were  above  twenty  persons  in 
the  shop  when  he  went  there ;  and  that  the  shop  was  open,  and  people  going  and 
coming  out. 

The  liquor  was  analyzed  by  a  professional  chemist,  who  stated  that  he  had  by  distilla- 
tion extracted  from  four  ounces  of  it  nearly  one  ounce  of  alcoholic  spirit,  and  that  he 
therefore  considered  it  fermented  liquor;  that  it  would,  doubtless,  be  possible  to  com- 
pound a  mixture  of  sugar  and  water  and  colouring  and  other  matters  which  with  the 
addition  of  alcohol  should  resemble  in  taste  and  appearance  the  liquid  produced,  and 
yet  not  have  in  itself  undergone  fermentation  ;  and  that  the  alcohol  which  had  been 
added  might  again  be  extracted  by  distillation  ;  but  that,  in  his  opinion,  the  liquid 
which  had  been  sold  as  wine  was  a  fermented  liquor. 

It  was  contended  on  the  part  of  the  appellant, — first,  that  he  did  not  come  within 
the  meaning  of  either  the  first  or  the  fourth  section  of  the  above-recited  act, — secondly, 
that  there  was  not  sufficient  evidence  that  the  liquor  sold  by  him  was  really  wine  or  a 
fermented  liquor. 

The  justices  were  of  opinion,  that,  even  supposing  the  appellant  did  not  come 
within  the  description  of  an  "other  person,"  in  the  1st  section,  he  clearly  was  within 
the  words  and  meaning  of  the  4th  section  :  and,  as  to  the  second  objection,  they  found 
as  a  fact, — in  doing  which  they  considered  themselves  justified  by  the  scientific 
evidence  produced,  as  well  as  by  the  representation  of  the  [154]  appellant  himself  at 
the  time  of  sale, — that  the  liquor  was  wine,  and  therefore  a  fermented  liquor :  and 
they  convicted  him  of  the  offence  charged,  and  inflicted  a  penalty  accordingly. 

The  case  now  came  before  this  court  on  appeal  under  the  20  &  21  Vict.  c.  43. 

Phipson,  for  the  appellant.  It  is  submitted  that  the  appellant  does  not  come 
within  the  1st  section  of  the  11  &  12  Vict.  c.  49;  for,  that  section  only  applies  to 
licensed  victuallers  and  persons  licensed  to  sell  beer  by  retail :  and,  though  the  words 
of  s.  4,  upon  which  the  justices  rely  to  sustain  their  conviction,  are  very  general,  it  is 
quite  evident  that  "  person  "  in  that  section  must  have  been  intended  to  mean  the 
same  as  "person"  in  s.  1.  [Erie,  C.  .1.  Why,  is  not  the  thing  prohibited  as  a  pro- 
fanation of  the  Lord's  day,  whether  the  person  doing  it  is  a  licentiate  or  not .']  Then, 
is  "  made  wine  "  a  "  fermented  or  distilled  liquor  "  within  the  statute  1  [Erie,  C.  J. 
The  scientific  witness  whom  the  magistrates  called  to  their  aid  says  it  is  a  fermented 
liquor  ;  and  the  man  who  makes  it  says  nothing.]  It  is  not  an  exciseable  liquor;  and 
to  such  only  was  this  statute  intended  to  apply.  [Erie,  C.  J.  The  main  purpose  of 
the  11  &  12  Vict.  c.  49,  was  in  respect  of  the  sanctity  of  the  Lord's  day,  not  the 
protection  of  the  revenue.]  Then,  is  the  statute  in  question  still  in  force?  It  is  sub- 
mitted that  it  is  not,  but  that  it  is  impliedly  repealed  by  the  subsequent  statutes. 
Now,  the  11  &  12  Vict.  c.  49,  which  prohibits  the  sale  of  liquors  before  h  past  12  p.m. 
on  the  Sunday,  deals  only  with  the  morning  service.  Theu  comes  the  1 7  &  18  Vict, 
c.  79,  which  deals  with  the  afternoon  service,  s.   1  enacting  that  "  between  h  past 

2  o'clock  and  6  o'clock,  or  after  10  o'clock  in  the  afternoon,"  on  Sunday,  "no  beer, 
wine,  spirit,  or  any  fermented  or  dis-[155]-tilled  liquor  "  should  be  sold.  This  is  in 
terms  repealed  by  the  18  &  19  Vict.  c.   118,  which  altered  the  hours  to  "between 

3  and  5  o'clock  in  the  afternoon,  and  after  11  at  night."  In  Regina  v.  Whiteley, 
3  Hurlst.  &  N.  143,  the  court  of  Exchequer  held  the  9  G.  4,  c.  61,  s  4,  which  contained 
a  provision  that  no  person  should  sell  beer  or  spirits  on  Sunday  "  before  the  hour  of 
£  past  12  of  the  clock  in  the  afternoon,  or,  where  the  morning  Divine  service  in  the 
church,  chapel,  kirk,  or  principal  place  of  worship  shall  not  usually  terminate  by  that 
time,  before  the  time  of  the  termination  of  such  service,"  to  be  impliedly  repealed  by 
the  later  statutes ;  and  they  further  held  that  the  law  now  in  force  is  the  18  &  19 
Vict.  c.  118,  in  which  the  prohibited  hours  are  between  the  hours  of  3  and  5  o'clock 
and  after  1 1  in  the  afternoon."  In  reviewing  the  several  enactments,  Bramwell,  B., 
after  stating  that  the  9  G.  4,  c.  Gl,  was  repealed  by  the  11   &    12  Vict.  c.  49, — says: 
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" Then  come  the  two  acts.  17  &  IS  Vict,  c.  79,  and  18  &  L9  Vict.  c.  118.  The  former 
repealer!  the  provisions  of  the  11  &  12  Vict  c.  49,  quoad  the  morning  service,  and 
substituted  a  more  comprehensive  time  in  respect  of  the  afternoon  service.  It  is  true 
that  the  afternoon  service  may  in  some  places  commence  as  early  as  half-past  one  ; 
but  legislation  is  directed  to  that  which  ordinarily  happens.  I  think,  therefore,  that 
the  17  i%  18  Vict.  c.  79,  when  read  in  conjunction  with  the  11  &  12  Vict.  c.  49,  renders 
unnecessary  or  repeals  the  9  G.  4,  c.  61,  and  consequently  the  only  prohibition  is  that 
contained  in  the  18  &  19  Vict.  c.  1 18."  [Erie,  C.  J.  That  does  not  cohere.  Construing 
it  by  the  context,  it  is  impossible  that  that  learned  judge  could  have  meant  it,  because 
in  truth  it  has  no  meaning  ;  nor  has  it  any  bearing  on  the  matter  which  was  before 
the  court.]  Watson,  B.,  adopting  the  same  view,  says  :  "  The  legislation  with  respect 
to  public-houses  and  beer-houses  [156]  was  amalgamated  under  the  17  &  18  Vict.  c.  79, 
and  18  &  19  Vict.  C.  118.  The  first  statute  on  the  subject  is  the  9  G.  4,  c.  61,  which, 
Mr.  Johnston  contends,  remains  entirely  unrepealed  :  we  must,  therefore,  look  to  the 
subsequent  statutes  to  see  whether  that  is  so.  There  are,  indeed,  no  express  words  of 
repeal  in  any  of  these  acts  ;  but,  when  we  look  at  their  provisions,  it  is  clear  that  such 
is  their  effect.  Mr.  Johnston  says  that  these  statutes  have  two  objects,  the  one  to 
prevent  tippling  during  the  hours  of  Divine  service,  the  other,  to  place  a  restriction 
on  Sunday  trading.  That  is  not  so.  They  all  have  one  object,  viz.  to  prevent  public- 
houses  and  beer-shops  from  being  open  at  times  when  it  would  be  a  desecration  of  the 
Sabbath  ;  and  for  that  purpose  it  became  necessary  to  define  the  hours.  Morning 
church-service  begins,  in  some  places,  as  early  as  eight  o'clock  ;  sometimes  at  ten, 
half-past  ten,  eleven,  and  even  as  late  as  twelve.  The  first  enactment  was,  that 
public-houses  should  be  closed  during  the  time  of  divine  service  in  the  principal  church 
or  chapel  of  the  parish  or  place  in  which  the  house  is  situated,  whether  the  mother 
church,  or  a  district  church,  or  a  chapel  of  ease.  The  1 1  &  12  Vict.  c.  49,  which 
prohibited  any  person  from  selling  beer,  wine,  or  spirits  on  Sunday  before  half-past 
twelve  o'clock,  or  until  the  termination  of  Divine  service,  had  for  its  object  the 
prevention  of  tippling  during  that  time.  But,  when  we  look  at  the  subsequent 
legislation,  which  included  beer-shops,  we  find  that,  instead  of  defining  the  hours  of 
closing  by  the  time  of  Divine  service,  they  are  defined  by  the  hours  of  from  three  to 
five  o'clock.  The  17  &  18  Vict.  c.  79,  which  applied,  both  to  public-houses  and  beer- 
shops,  enacted  that  no  '  person  shall  open  any  house  or  place  of  public  resort  for  the 
sale  of  fermented  or  distilled  liquors,  or  sell  therein  such  liquors,  &c.,  between  half- 
[157]-past  two  and  six  o'clock,  or  after  ten  o'clock  in  the  afternoon  on  Sunday.'  There, 
the  hours  are  defined.  Why  are  they  defined  ?  Because  the  time  of  afternoon  service 
varies  in  different  places :  it  may  be  two,  half-past  two,  three,  or  four  Again,  the 
18  &  19  Vict.  c.  118,  which  also  applies  both  to  public-houses  and  beer-shops,  defines 
certain  hours  in  the  afternoon,  viz.  from  three  to  five,  which  were  meant  to  designate 
the  hours  dining  which  divine  service  is  probably  being  performed, — at  all  events,  the 
hours  mentioned  would  cover  that  period  of  time."  And,  in  conclusion,  the  learned 
judge  says:  "For  these  reasons,  I  think  it  manifest  that  the  object  of  all  these  acts  is 
the  same,  and,  looking  at  their  several  provisions,  I  cannot  doubt  that  the  only  act 
now  in  force  is  the  18  &  19  Vict.  c.  1 18."  [Eric,  C.  J.  In  respect  of  the  afternoon 
service.  That  was  the  matter  in  question  before  the  court  ]  There  certainly  must 
be  some  misapprehension. 

Beasley,  for  the  respondent,  was  not  called  upon. 

Eki.k,  ('.  J.  1  am  of  opinion  that  the  decision  of  the  magistrates  in  this  case  was 
right,  The  statute  I  1  &  12  Viet.  c.  49,  s.  1,  enacts  that  "no  licensed  victualler  or 
person  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises,  or  not  to  be  drunk 
on  the  premises,  or  other  person,  shall  open  his  house  feu-  the  sale  of  wine,  spirits, 
beer,  or  other  fermented  or  distilled  liquors,  or  sell  the  same,  on  Sunday,  before  .',  past 
12  p.m.,  except  for  refreshment  for  travellers  i "  and  s.  I  enacts  that  "  no  person  shall 
open  any  house  or  place  of  public  resort  for  the  sale  of  fermented  or  distilled  liquors, 
or  sell  therein  such  liquors,  before  the  hour  of  I  past  1 2  p.m.,  except  as  refreshment  for 
travellers."  The  appellant  in  this  case  is  found  to  have  [158]  sold  on  Sunday  before 
the  hour  mentioned  that  which  was  well  proved  before  the  magistrates  to  ha\'c  been  a 
highly  spirituous  liquor,  and  be  was  shewn  to  have  been  a  per  Iliei  than  a  licensed 

victualler  or  person  licensed  to  sell  1 r  by  retail.     I  think  it   is  dear  that  the  legisla 

turc  did  not  intend   to  limit  the  operation  of   the   prohibition  to  persons  licensed       I 
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see  no  sign  of  any  such  intention.  I  therefore  think  this  person  was  properly  convicted, 
and  that  his  appeal  must  be  dismissed. 

Byles,  J.  I  am  of  the  same  opinion.  The  words  "  other  person  "  in  the  1 1  &  12 
Vict.  c.  49,  evidently  were  intended  to  comprehend  all  the  world  except  the  persons 
before  mentioned,  viz.  "  licensed  victuallers  or  persons  licensed  to  sell  beer  by  retail  to 
be  drunk  on  the  premises  or  not  to  be  drunk  on  the  premises."  The  appellant,  not 
being  within  the  exception,  clearly  falls  within  the  general  enactment.  It  is  clear 
that  the  article  sold  by  him  was  either  a  fermented  or  a  distilled  liquor.  The  scientific 
witness  proved  that  to  the  satisfaction  of  the  magistrates  ;  and  the  question  was  for 
them.  As  to  the  suggestion  that  the  1 1  &  12  Vict.  c.  49,  is  repealed  by  the  subsequent 
statutes  which  have  been  referred  to, — it  seems  to  me  that  there  must  be  some  mis- 
conception in  the  report  of  the  case  of  Regino  v.  JFhileley.  It  does  not  appear  that 
there  is  any  statutory  regulation  as  to  the  morning  service  except  the  11  iV:  12  Vict. 
c.  49.     The  other  statutes  apply  to  the  afternoon  service  only. 

Keating,  J.,  concurred. 

Appeal  dismissed. 


[159]     Lancelot  Shadwell  v.  Cayley  Shadwell  and  Another,  Executor  and 
Executrix  of  Charles  Shadwell,  Deceased.     1860. 

[S.  C.  30  L.  J.  C.  P.  145 ;  3  L.  T.  628 ;  7  Jur.  N.  S.  311  :  9  W.  K.  163.     Referred 
to,  Pegge  v.  Lampeter  Union,  1872-74,  L.  R.  7  C.  P.  371  ;  L.  R.  9  C.  P.  373.] 

A  promise  based  on  the  consideration  of  doing  that  which  a  man  is  already  bound  to 
do,  is  invalid  ;  and  it  is  not  necessary,  in  order  to  invalidate  the  consideration,  that 
the  plaintiff's  prior  obligation  to  afford  that  consideration  should  have  been  an 
obligation  to  the  defendant :  it  may  have  been  an  obligation  to  a  third  person.  Per 
Byles,  J. — A.  wrote  to  B.  as  follows, — "  I  am  glad  to  hear  of  your  intended  marriage 
with  E.  N.  ;  and,  as  I  promised  to  assist  you  at  starting,  I  am  happy  to  tell  you 
that  I  will  pay  to  you  1501.  yearly  during  my  life  and  until  your  annual  income 
derived  from  your  profession  of  a  Chancery  barrister  shall  amount  to  600  guineas. 
Your  ever  affectionate  uncle,  A."  In  an  action  against  A.'s  executors  for  arrears  of 
the  annuity,  the  declaration  alleged  the  consideration  for  the  promise  to  be,  "  that 
the  plaintiff  would  marry  E.  N." — Held,  by  Erie,  C.  J.,  and  Keating,  J.,  that  the 
promise  was  binding,  and  made  upon  good  consideration.  Held,  by  Byles,  J.,  that 
the  letter  was  no  more  than  one  of  kindness,  creating  no  legal  obligation. — Held, 
by  the  whole  court,  that  B.'s  continuance  to  practise  was  not  a  condition  precedent 
to  his  right  to  the  annuity. 

The  declaration  stated  that  the  testator,  in  his  life-time,  in  consideration  that  the 
plaintiff  would  marry  Ellen  Xicholl,  agreed  with  and  promised  the  plaintiff,  who  was 
then  unmarried,  in  the  terms  contained  in  a  writing  iu  the  form  of  a  letter  addressed 
by  the  said  testator  to  the  plaintiff,  which  writing  was  and  is  in  the  words,  letters, 
and  figures  following,  that  is  to  say,  ''11th  August,  1838.  Gray's  Inn.  My  dear 
Lancey, — I  am  glad  to  hear  of  your  intended  marriage  with  Ellen  Xicholl ;  and,  as  I 
promised  to  assist  you  at  starting,  I  am  happy  to  tell  you  that  I  will  pay  to  you  1501. 
yearly  during  my  life  and  until  your  annual  income  derived  from  your  profession  of 
a  Chancery  barrister  shall  amount  to  600  guineas  ;  of  which  your  own  admission  will 
be  the  only  evidence  that  I  shall  receive  or  require.  Your  ever  affectionate  uncle, 
Charles  Shadwell:"  Averment,  that  the  plaintiff  did  all  things  necessary,  and  all 
things  necessary  happened,  to  entitle  him  to  have  the  said  testator  pay  to  him  eighteen 
of  the  said  yearly  sums  of  1501.  each  respectively,  and  that  the  time  for  the  payment 
of  each  of  the  said  eighteen  yearly  sums  elapsed  after  he  married  the  said  Ellen  Xicholl, 
and  in  the  life  time  of  the  said  testator,  and  that  the  plaintiffs  annual  income  derived 
from  his  profession  of  a  Chancery  barrister  never  [160]  amounted  to  600  guineas, 
which  he  was  always  ready  and  willing  to  admit  and  state  to  the  said  testator,  and 
the  said  testator  paid  to  the  plaintiff  twelve  of  the  said  eighteen  yearly  sums  which 
first  became  payable,  and  part,  to  wit,  121.,  of  the  thirteenth;  yet  the  said  testator 
made  default  in  paying  the  residue  of  the  said  thirteenth  yearly  sum,  which  residue  is 
still  in  arrear  and  unpaid,  and  in  paying  the  five  of  the  said  eighteen  yearly  sums 
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which  last  became  parable,  and  the  same  five  sums  were  still  in  arrear  and  unpaid  i 
Claim,  10001. 

Fourth  plea, — That,  before  and  at  the  time  of  the  making  of  the  supposed  agree- 
ment and  promise  in  the  declaration  mentioned,  the  same  marriage  had  been  and  was, 
without  any  request  by  or  on  the  part  of  the  testator  touching  the  said  intended 
marriage,  but  at  the  request  of  the  plaintiff,  intended  and  agreed  upon  between  the 
plaintiff  and  the  said  Ellen  Nicholl,  —  of  which  the  testator,  before  and  at  the  time  of 
making  the  supposed  agreement  and  promise  also  had  notice  ;  and  the  same  marriage 
was  after  the  making  of  the  supposed  agreement  and  promise  duly  had  and  solemnized 
as  in  the  declaration  mentioned,  at  the  request  of  the  plaintiff,  and  without  the  request 
of  the  testator ;  and  that,  save  and  except  as  expressed  and  contained  in  the  writing 
set  forth  in  the  declaration,  there  never  was  any  consideration  for  the  supposed 
agreement  and  promise  in  the  declaration  mentioned,  or  for  the  performance  thereof. 

Fifth  plea, — to  part  of  the  claim  of  the  plaintiff,  to  wit,  to  so  much  thereof  as 
accrued  due  in  and  after  the  year  1855, — that,  although  the  supposed  agreement  and 
promise  in  the  declaration  mentioned  were  made  upon  the  terms  then  agreed  on  by 
the  plaintiff  and  the  testator,  that  the  plaintiff  should  continue  to  practise  and  carry 
on  the  profession  of  such  Chancery  barrister  as  aforesaid,  and  should  not  abandon  the 
same ;  yet  [161]  that,  after  the  making  of  the  said  agreement  and  promise,  and  before 
the  accruing  of  the  supposed  causes  of  action  by  this  plea  pleaded  to  and  in  the 
declaration  mentioned,  or  any  part  thereof,  the  plaintiff  voluntarily  and  without  the 
leave  or  licence  of  the  testator,  relinquished  and  gave  up  and  abandoned  the  practice 
of  the  said  profession  of  a  Chancery  barrister,  which  before  and  at  the  time  of  the 
said  making  of  the  said  supposed  agreement  and  promise  he  had  so  carried  on  as 
aforesaid  ;  and,  although  the  plaintiff  could  and  might  during  the  time  in  this  plea 
and  in  the  declaration  mentioned  have  continued  to  practise  and  carry  on  that  pro- 
fession as  aforesaid,  yet  the  plaintiff,  after  such  abandonment  thereof,  never  was  ready 
and  willing  to  practise  the  same  as  aforesaid,  but  practised  only  as  a  revising-barrister, 
that  is  to  say,  as  a  barrister  appointed  yearly  to  revise  the  lists  of  voters  for  the  year 
for  the  county  of  Middlesex,  according  to  the  provisions  of  the  statutes  in  that  behalf, 
by  holding  open  courts  for  such  revision  at  the  times  and  places  in  that  behalf  provided 
by  the  said  statutes. 

Second  replication  to  the  fourth  plea, — that  the  said  agreement  declared  on  was 
made  in  writing,  signed  by  the  said  testator,  and  was  and  is  in  the  words,  letters,  and 
figures  following,  and  in  none  other,  that  is  to  say, — setting  out  the  letter  as  in  the 
declaration, — Averment,  that  the  plaintiff  afterwards  married  the  said  Ellen  Nicholl, 
relying  on  the  said  promise  of  the  said  testator,  which  at  the  time  of  the  said  marriage 
was  in  full  force  not  in  any  way  vacated  or  revoked  ;  and  that  he  so  married  while  his 
annual  income  derived  from  his  profession  of  a  Chancery  barrister  did  not  amount 
and  was  not  by  him  admitted  to  amount  to  600  guineas. 

Second  replication  to  the  fifth  pica, — that  the  said  agreement  declared  on  was  in 
writing  signed  by  the  said  testator,  and  was  and  is  in  the  words,  letters,  and  [162] 
figures  set  out  in  the  next  preceding  replication,  and  in  none  other  ;  and  so  the  plaintiff 
said  that  the  terms  upon  which  it  was  in  the  fifth  plea  alleged  that  the  said  agreement 
and  promise  were  made,  were  no  part  of  the  agreement  and  promise  declared  on,  and 
t  lie  performance  of  them  by  the  plaintiff  was  not  a  condition  precedent  to  the  plaintiffs 
right  to  In;  [laid  the  said  annuity. 

The  defendants  demurred  to  the  above  replications,  the  ground  of  demurrer  as  to 
each  being,  "that  the  promise  of  the  testator  was  voluntary  only,  and  without 
consideration."    Joinder. 

Bullar,  in  support  of  the  demurrers  (a).  The  question  is  whether  the  promise 
stated  in  the  declaration  is  founded  upon  any  consideration,  whether  the  true  con- 
sideration for  the  promise  is  that  alleged,  viz,  that  the  plaintiff  would  marry  the  lady 
named.     The  consideration  stated,  and  no  other,  must  be  gleaned  with  certainty  from 

(n)  The  points  marked  for  argument,  on  the  part:  of  the'  defendant  were  as  follows  : — 
"I.  That  the  promise  was  a  voluntary  act  of  kindness  only  on  the  part  of  the 

testator  to  his  nephew,  and  was  not  intended  to  he  the  foundation  oi    .i    legal  claim  in 

an  action  : 

"2.   That  there  is  no  consideration  expressed  in  the  writing  itself,  or  to  be  properly 

inferred  from  it,  which  would  support  the  plaintiffs  claim. 
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the  contract  itself:  Homes  v.  Armstrong,  1  X.  0.  761,  1  Scott,  661.  "It  is  not,"  says 
Tindal,  C.  J.,  in  that  case,  "  necessary  that  such  consideration  should  appear  in  express 
terms  ;  it  would  undoubtedly  lie  sufficient  in  any  case  if  the  memorandum  were  so 
framed  that  any  person  of  ordinary  capacity  must  infer  from  the  perusal  of  it  that 
such  and  no  other  was  the  consideration  upon  which  the  undertaking  was  given  Not 
that  a  mere  conjecture,  however  plasuible,  that  the  consideration  stated  [163]  in  the 
declaration  was  that  intended  by  the  memorandum,  would  be  sufficient  to  satisfy  the 
statute  ;  but  there  must  be  a  well-grounded  inference  to  be  necessarily  collected  from 
the  terms  of  the  memorandum,  that  the  consideration  stated  in  the  declaration,  and 
no  other  than  such  consideration,  was  intended  by  the  parties  to  be  the  ground  of  the 
promise."  In  teims  the  document  here  does  not  contain  the  consideration  stated  in 
the  declaration  :  that  consideration  was  the  former  promise  to  assist  the  plaintiff  "  at 
starting  ;  "  and  clearly  that  is  not  a  sufficient  consideration  to  support  the  promise.  In 
Eastwood  v.  Kenyan,  11  Ad.  &  E.  438,  3  P.  &  D.  276,  it  was  held  that  a  pecuniary 
benefit  voluntarily  conferred  by  the  plaintiff  and  accepted  by  the  defendant,  is  not 
such  a  consideration  as  will  support  an  action  of  assumpsit  on  a  subsequent  express 
promise  by  the  defendant  to  reimburse  the  plaintiff.  In  delivering  the  judgment  of 
the  court,  Lord  Penman  says  :  "Most  of  the  older  cases  on  this  subject  are  collected 
in  a  learned  note  to  the  case  of  Wennell  v.  Adney,  3  Bos.  &  P.  24-9,  and  the  conclusion 
there  arrived  at  seems  to  be  correct  in  general,  'that  an  express  promise  can  only 
revive  a  precedent  good  consideration,  which  might  have  been  enforced  at  law  through 
the  medium  of  an  implied  promise,  had  it  not  been  suspended  by  some  positive  rule 
of  law  ;  but  can  give  no  original  cause  of  action,  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or 
statute  provision.'  Instances  are  given  of  voidable  contracts,  as  those  of  infants 
ratified  by  an  express  promise  after  age,  and  distinguished  from  void  contracts,  as  of 
married  women,  not  capable  of  ratification  by  them  when  widows :  Loyd  v.  Lee, 
]  Strange,  94  ;  debts  of  bankrupts  revived  by  subsequent  promise  after  certificate  ; 
and  similar  cases.  Since  that  time  some  cases  [164]  have  occurred  upon  this  subject, 
which  require  to  be  more  particularly  examined."  After  observing  upon  Barnes  v. 
Hedky,  2  Taunt.  184,  Lee  v.  Muggeridge,  5  Taunt.  36,  Cooper  v.  Martin,  4  East,  76, 
Littlefield  v.  Skee,  2  B.  &  Ad.  811,  and  Mitchinson  v.  Eewson,  7  T.  R.  348,  his  Lordship 
in  conclusion  says  : — "  In  holding  this  declaration  bad  because  it  states  no  consideration 
but  a  past  benefit  not  conferred  at  the  request  of  the  defendant,  we  conceive  that  we 
are  justified  by  the  old  common  law  of  England."  Chief  Baron  Skynner,  in  delivering 
the  opinion  of  the  judges  in  the  House  of  Lords  in  Rann  v.  Hvghes,  7  T.  R.  350(a), 
says:  "It  is  undoubtedly  true  that  every  man  is  by  the  law  of  nature  bound  to  fulfil 
his  engagements.  It  is  equally  true  that  the  law  of  this  country  supplies  no  means, 
nor  affords  any  remedy,  to  compel  the  performance  of  an  agreement  made  without 
sufficient  consideration;  such  agreement  is  nudum  pactum  ex  quo  non  oriter  actio ; 
and,  whatsoever  may  be  the  sense  of  this  maxim  in  the  civil  law,  it  is  in  the  last 
mentioned  sense  only  that  it  is  to  be  understood  in  our  law.  The  declaration  states 
that  the  defendant,  being  indebted  as  administratrix,  promised  to  pay  when  requested, 
and  the  judgment  is  against  the  defendant  generally.  The  being  indebted  is  of  itself 
a  sufficient  consideration  to  ground  a  promise,  but  the  promise  must  be  co-extensive 
with  the  consideration  unless  some  particular  consideration  of  fact  can  be  found 
here  to  warrant  the  extension  of  it  against  the  defendant  in  her  own  capacity.  If  a 
person  indebted  in  one  right,  in  consideration  of  forbearance  for  a  particular  time, 
promise  to  pay  in  another  right,  this  convenience  will  be  a  sufficient  consideration  to 
warrant  an  action  against  him  or  her  in  the  latter  right :  but  here  no  sufficient  con- 
sideration occurs  to  support  the  demand  against  her  in  her  personal  capacity  ;  for,  she 
derives  no  advantage  [165]  or  convenience  from  the  promise  here  made.  For,  if  I 
promise  generally  to  pay  upon  request  what  I  was  liable  to  pay  upon  request  in  another 
right,  I  derive  no  advantage  or  convenience  from  this  promise,  and  therefore  there  is 
not  sufficient  consideration  for  it."  In  Hopkins  v.  Logan,  5  M.  &  W.  241,  it  was  held 
that  an  executed  consideration,  whereon  the  law  implies  a  promise  to  pay  on  request 
(as,  upon  an  account  stated),  is  not  sufficient  to  support  a  promise  to  pay  at  a  future 
day.  And  Parke,  B.,  says  ;  " The  promise  which  arises  in  law  upon  an  account  stated, 
is,  to  pay  on  request,  and  any  other  promise  is  nudum  pactum,  unless  made  upon  a 
new  consideration."  [Erie,  C.  J.  Your  argument  is  based  upon  the  assumption  that 
all  that  the  plaintiff  was  to  do  was  past  and  gone  before  he  received  from  the  testator 
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the  promise  of  1 501.  a  year.  Byles,  J.  When  was  the  annuity  to  commence  '.  What 
is  meant  by  "at  starting  1"  Erie,  C.  J.  "Starting"  may  mean  commencing  his 
married  life.]  The  mere  performance  of  an  act  which  the  party  was  by  law  or  agree- 
ment bound  to  perform,  is  not  a  sufficient  consideration.  Selw.  Ni.  Pri.  12th  edit.  44, 
citing  Jackson  v.  Cobbm,  8  M.  &  W.  790,  and  Crowhwst  \.  Laverock,  8  Exch.  208,  per 
Parke,  B.  Here,  the  plaintiff  being  already  under  an  engagement  to  marry  the  lady 
named,  his  promise  to  perform  that  engagement  afforded  no  consideration  :  Confer  v. 
Green,  7  M.  .v.  W.  633;  Clutterbuck  v.  Coffin,  4  Scott,  N.  R.  509,  3  M.  &  G.  842; 
Pothier  on  Obligations,  p.  25,  Evans's  translation. 

As  to  the  fifth  plea,  that  shews  a  breach  of  a  condition  precedent,  viz.  that  the 
plaintiff' should  not  by  his  abandonment  of  his  professional  practice  put  it  out  of  his 
power  to  realize  the  amount  of  income  upon  the  realization  of  which  the  payment  of 
the  annuity  was  to  cease. 

[166]  V.  Harcourt,  contra  (a).  It  is  now  settled  law  that  the  provisions  of  the 
Statute  of  Frauds  do  not  apply  where  the  consideration  is  executed:  Souch  v.  Straiv- 
[167]  bridge,  2  C.  B.  808  ;  Green  v.  Suddvngton,  7  Ellis  &  B.  503 :  and  see  the  cases 
collected  in  Chitty  on  Contracts,  5th  edit.  pp.  454  et  seq.  Here,  the  promise  is  made 
by  a  third  person,  and  not  to  the  person  to  whom  the  original  promise  was  made. 
In  Chitty  on  Contracts,  p.  57,  it  is  said:  "a  past  or  executed  consideration  is  not 
sufficient  to  support  an  assumption,  unless  such  consideration  was  moved  by  the 
precedent  request,  either  express  or  implied,  of  the  party  promising.  Therefore, 
sphere  A.'s  servant  was  arrested  for  a  trespass,  and  J.  S.,  who  knew  A.,  without  his 
knowledge  bailed  the  servant,  and  afterwards  A.,  for  his  friendship,  promised  to  save 
him  harmless, — it  was  held  that  the  promise  was  void,  because  the  bailing,  which  was 
the  consideration,  was  the  voluntary  courtesy  of  J.  S.,  and  was  past  and  executed 
before.     And  a  promise,  without  any  new  consideration,  to  pay  a  debt  already  incurred 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  As  to  the  demurrer  to  the/replication  to  the  fourth  plea, — That  the  agreement 
declared  on  can  be  sufficiently  gathered  from  the  writing: 

"That  the  prior  engagement  with  his  intended  wife  did  not  prevent  the  marriage 
from  being  a  sufficient  consideration  to  support  the  testator's  promise  : 

"That  if  before  the  marriage  the  testator  might  have  retracted,  yet,  when  the 
plaintiff  married  relying  on  the  promise,  the  promise  became  as  irrevocable  and  binding 
as  the  marriage  : 

"  That  the  plea  shews  no  retractation  before  the  marriage : 

"That  it  was  quite  unnecessary  that  there  should  be  any  request  by  the  testator 
to  the  plaintiff  to  marry,  other  than  the  agreement : 

"That  the  plea  does  not  state  that  the  parties  intended  that  the  payment  should 
be  voluntary  or  optional  with  the  testator,  and  admits  the  agreement  is  one  intended 
to  bind  : 

"That,  if  it  be  suggested  that  the  plea  serves  the  double  purpose  of  a  denial  of  the 
contract  and  a  plea  in  confession  and  avoidance,  so  as  to  enable  the  defendants  on  the 
argumenl  to  exclude  the  consideration  of  the  sufficiency  of  the  avoidance  by  contending 
thai  in  truth  the  plea  is  nou  assumpsit,  the  court  should  not  adopt  that  view  which 
would  render  it  proper  to  amend  or  strike  out  the  plea,  but  should  hold  that  the  two 
questions  simply  are, — first,  whether  the  writing  is  sufficient  under  the  4th  section  of 
the  Statute  of  Frauds,  and — secondly,  whether  the  prior  engagement  renders  it  nudum 
pactum,  which  cannot,  be  enforced. 

"As  to  the  demurrer  to  the  replication  to  the  fifth  plea,  -That  such  a  condition 
as  the  fifth  plea  supposes  to  exist  cannot  be  gathered  from  the  writing: 

"  That,  if  such  a  condition  had  been  intended,  it  would  naturally  have  been  qualified 
by  permission  to  leave  off  practice  in  case  of  weak  health,  old  age,  or  othor  cause  either 
absolutely  preventing  practic '  rendering  practice  irksome,  or  preventing  all  reason- 
able prospect  of  success  at  the  bar, — -cases  in  which  the  presumption  is  that  t  he  testator 
intended  that  the  provision  should  continue,  rather  than  that  it  should  cease  : 

"And  that  it  is  highly  improbable  that  the  condition  set  up  by  the  fifth  pica  was 
contemplated  by  the  parties,  as  there  was  apparently  confidence  and  affection  between 

them  :  and  the  court  cannot  assume  that  the  plaintiff  had  not  good  reasons  for  diseon 
tinning  practice,  as  the  form  of  the  plea  does  not   enable   him  to  shew  by  a.  replication 
what  those  reasons  were." 

C.  P.  xx.— 3 
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by  a  third  person,  would  fall  within  the  same  principle.  But,  where  the  plaintiff's 
act  is  moved  or  procured  by  the  request  of  the  party  that  gives  the  assumpsit,  it  will 
bind  ;  for,  though  the  promise  follows,  yet  it  is  not  naked,  but  couples  itself  with  the 
precedent  request,  and  the  merits  of  the  party  procured  by  that  suit ;  as  if,  in  the 
case  last  put,  the  third  person  had  been  credited  at  the  instance  of  the  defendant  "(a)1. 
Again,  at  p.  60  (6th  edit.  p.  59),  it  is  said  :  [168]  "  A  continuing  consideration, 
being  one  in  part  executed,  but  which  still  continues,  is  also  in  many  cases  sufficient 
to  sustain  a  promise ;  e.g.  in  consideration  that  the  defendant  had  become  and  was 
the  plaintiffs  tenant,  he  undertook  to  manage  the  farm  in  a  husband-like  manner  ; 
or,  in  consideration  that  the  lessee  then  in  possession  had  occupied  the  land  and  paid 
his  rent,  to  save  him  harmless  against  all  persons  for  his  occupation,  '  because  his 
occupation  and  prompt  payment  of  the  rent  is  a  continuing  consideration.'  So 
marriage  is  a  continuing  consideration.  So  the  payment  of  money  for  the  defendant, 
and  the  having  obtained  a  release  for  him,  amount  to  a  good  continuing  consideration 
for  his  promise.  And,  where  the  plaintiff  declared  that,  in  consideration  he  had 
bought  three  parcels  of  land  on  such  a  day,  the  defendant  afterwards  promised  to 
make  him  a  sufficient  assurance  :  the  consideration  was  adjudged  not  to  be  absolutely 
past,  for  the  assurance  was  the  substance  of  the  sale  "  (a)2.  In  Rolle's  Abridgment, 
Action  sur  Case  (Q.),  pi.  9,  p.  12,  is  the  following  passage, — "Si  A.,  seisie  d'un  shop, 
bargaine  ove  B.  a  leaser  ceo  a  luy  pur  5  ans,  rendant  40s.  rent,  et  12d.  d'ambideux 
parties  est  done  pur  performance  de  cest  agreement,  et  puis,  en  consideration  que  A. 
faira  le  leas  accordant  al  dit  promise,  B.  promise  a  [169]  paier  a  luy  301.,  sur  que  A. 
leas  le  shop  accordant,  ceo  est  bon  consideracion  d'aver  action  pur  le  301.  coment  que 
la  fait  un  perfect  bargaine  devant  cest  promise  fait,  entant  que  le  leas  fait  fait  accor- 
dant al  promise  devant  cest  promise  fait.  Pasch.  1 1  Jac.  B.  K.  enter  Jones  &  Clarke, 
adjudge."  So,  in  Com.  Dig.  Action  upon  the  Case  upon  Assumpsit  (B.  12),  it  is  said  : 
"  An  assumpsit  lies,  though  the  consideration  be  executed  in  part ;  as  in  consideration 
that  he  had  done  a  thing  at  my  request.  So,  if  the  consideration  is  continuing, 
tin  nigh  the  act  be  executed  ;  as  in  consideration  that  the  lessee  now  in  possession  had 
paid  his  rent  very  well,  to  save  him  harmless;  for,  prompt  payment  of  the  rent  is  a 
continuing  consideration,  when  he  remains  in  possession  (citing  Pearle  v.  Unger,  Cro. 
Eliz.  94,  1  Leon.  102).  In  consideration  that  he  will  make  a  lease  according  to  a 
former  agreement ;  for  the  agreement  is  not  executed  till  the  lease  is  made."  These 
passages  from  Comyns's  Digest  were  cited  and  relied  upon  by  Littledale,  J.,  in  Payne 
v.  Wilson,  7  B.  &  C.  423,  1  M.  &  K.  708.  There,  the  plaintiff  declared  in  assumpsit, 
that,  in  consideration  that  he,  at  the  request  of  the  defendant,  would  consent  to  sus- 
pend proceedings  against  A.  on  a  cognovit,  defendant  promised  to  pay  301.  on  account 
of  the  debt  (for  which  the  cognovit  was  given)  on  the  1st  of  April  then  next:  aver- 
ment, that  the  plaintiff  did  suspend  proceedings  on  the  cognovit.  The  plaintiff  at 
the  trial  proved  the  following  agreement  in  writing, — "The  plaintiff  having,  at  my 
request,  consented  to  suspend  proceedings  against  A.,  I  do  hereby,  in  consideration 
thereof,  personally  promise  to  pay  301.,  on  account  of  the  debt,  on  the  1st  day  of 
April  :  "  and  it  was  held, — first,  that,  as  the  request  must  have  preceded  the  consent  to 
suspend  proceedings,  the  contract  might  have  been  declared  on  as  an  executory  con- 
tract, and  consequently  that  there  was  not  any  [170]  variance, — secondly,  that  the 
consideration  for  the  promise  was  sufficient,  because  it  must  be  taken  as  a  consent  to 
suspend  proceedings,  at  least  until  the  1st  of  April.  [Byles,  J.  At  what  period  was 
the  annuity  to  commence  ?]  From  the  time  of  the  marriage  (a)3.  In  England  x. 
Doric/son,  1 1  Ad.  &  E.  856,  3  P.  &  D.  594,  the  defendant  offered  a  reward  to  whoever 

(a)1  The  following  authorities  are  referred  to, — Hunt  v.  Bate,  Dyer,  272  a.,  Siden- 
ham  v.  Worlington,  2  Leon.  224,  225,  Lampleigh  v.  Broth/wait,  Hob.  106,  Com.  Dig. 
Action  upon  the  Case  upon  Assumpsit  (B.),  (B.  12),  1  Saund.  264,  n.  (1),  Lord  Snjii'lil 
v.  Bruce,  2  Stark.  K.  175. 

iM:  For  these  positions,  the  author  cites  Mattock  v.  Emglake,  8  Ad.  &  E.  795,  1  P. 
&  D.  46,  Powley  v.  Walker,  5  T.  R.  373,  Legh  v.  Hewitt,  4  East,  154,  Pearle  v.  Unger, 
Cro.  Eliz.  94,  1  Leon.  102,  Bac.  Abr.  Assumpsit  (D.),  Com.  Dig.  Action  upon  the  Case 
upon  Assumpsit  (B.  12),  Adam*  v.  Dansey,  6  Bingh.  506,  4  M.  &  P.  L'45,  Marsh  v. 
Rainsford,  2  Leon.  Ill,  Sidenham  v.  Worlington,  2  Leon.  224,  Web  v.  Russell,  2  Keble, 
99,  Warocf  v.  Morse,  Cro.  Eliz.  138. 

(a)3  The  plaintiffs  professional  career  commenced  in  Easter  Term,  1832. 
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could  give  such  information  as  would  lead  to  the  conviction  of  a  felon  :  the  plaintiff, 
who  was  constable  and  peace-officer  of  the  district  where  the  felony  was  committed, 
gave  such  information  ;  and  it  was  held,  on  demurrer,  that  the  plaintiff's  having  given 
the  information  was  a  good  consideration  for  a  promise  by  the  defendant  to  pay  the 
reward.  In  Chitty  on  Contracts,  6th  edit.  p.  52,  it  is  said  :  "  A  distinction  is  to  be 
taken  between  the  case  of  a  mere  gratuitous  promise  and  that  of  a  promise  on  the 
faith  of  which  one  party  is  induced  to  do  some  act  which,  but  for  such  promise,  he 
would  not  have  done.  And  therefore,  although  if  A.  promise  to  buy  a  house  for  B., 
that  is  nothing ;  yet,  if  A.  promise  to  buy  a  house  for  B.,  but  requests  B.  to  enter 
into  the  contract  of  purchase  in  his  own  name,  and  B.  does  so,  it  would  seem  that  the 
law  would  imply  a  promise  on  the  part  of  A.  to  re-imburse  B.  any  part  of  the 
purchase-money  which  he  may  be  called  upon  to  pay," — citing  Crosbie  v.  M'Doual 
13  Ves.  148,  158,  160.  [Erie,  C.  J.,  referred  to  Hartley  v.  Bonsonby,  7  Ellis  &  B.  872.] 
In  Montefiori  v.  Montefiori,  1  Sir  W.  Bl.  363,  Joseph  Montetiori,  a  Jew,  being  engaged 
in  a  marriage  treaty,  his  brother  Moses,  to  assist  him  in  his  designs,  and  represent 
him  as  a  man  of  fortune,  gave  him  a  note  for  a  large  sum  of  money  as  the  balance  of 
accounts  between  him  and  his  brother  Joseph,  which  balance  he  (Moses)  acknow- 
ledged  to  have  in  his  hands,  though  in  [171]  truth  no  such  balance,  or  anything  like 
it.  existed.  After  the  marriage,  Moses  reclaimed  this  note,  as  being  given  on  no  con- 
sideration ;  and  the  matter  was  referred  to  arbitration.  The  arbitrators  awarded  the 
note  to  be  delivered  up,  which  Joseph  refused  to  do  ;  upon  which  the  court  was 
moved  for  an  attachment  against  him  for  non-performance  of  this  award  ;  and  on  his 
part  a  cross-motion  was  made  to  set  aside  the  award,  on  a  suggestion  that  the  arbi- 
trators were  mistaken  in  point,  of  law :  and  the  award  was  set  aside,  on  the  ground 
that,  "where,  upon  proposals  of  marriage,  third  persons  represent  anything  material 
in  a  light  different  from  the  truth,  even  though  it  be  by  collusion  with  the  husband, 
they  shall  be  bound  to  make  good  the  thing  in  the  manner  in  which  they  represented 
it."  So,  in  Bold  v.  Hutchinson,  20  Beavan,  250,  it  was  held  that,  where,  upon  the 
marriage  of  two  persons,  a  third  party  makes  a  representation,  upon  the  faith  of 
which  that  marriage  takes  place,  he  will  be  bound  to  make  good  that  representation. 
As  to  the  fifth  plea, — it  is  said  that  it  was  a  condition  precedent  to  the  plaintiff's 
right  to  the  annuity  that  he  should  continue  the  exercise  of  bis  profession  of  a 
barrister.  His  deriving  an  income  of  600  guineas  a  year  from  that  source,  however, 
clearly  was  nothing  more  than  a  defeasance, —  an  event  on  the  happening  of  which  the 
plaintiff  was  to  cease  to  receive  the  1501.  a  year. 

Bullar,  in  reply.  The  interpretation  put  upon  the  letter  in  question  in  the 
declaration,  viz.  thai  the  defendant's  promise  was  made  "in  consideration  thai  the 
plaintiff  would  marry  Ellen  Nicholl,"  is  not  the  true  one.  Unless  the  consideration 
so  alleged  be  established,  the  action  fails.  Looking  at  the  letter  and  all  the  surround- 
ing circumstances,  it  is  plain  that  it  was  not  intended  to  be  anything  more  than  an 
act  [172]  of  kindness  towards  his  nephew  on  the  part  of  the  testator.  In  delivering 
the  judgment  of  the  court  in  Eastwood  v.  Kenyan,  11  Ad.  &  E.  438,  452,  Lord  Denman 
says:  " Lampleigh  v.  Brathwait,  Hob.  105,  is  selected  by  Mr.  Smith  (1  Smith's 
Leading  Cases,  67)  as  the  leading  case  on  this  subject,  which  was  there  fully  discussed, 
though  not  necessary  to  the  decision.  Uobart,  C.  J.,  lays  it  down  that  'a  mere 
voluntary  courtesy  will  not  have  a  consideration  to  uphold  an  assumpsit.  But,  if 
that  courtesy  were  moved  by  a  suit  or  request  of  the  party  that  gives  the  assumpsit, 
it  will  bind  :  for,  the  promise,  though  it  follows,  yet  it  is  not  naked,  but  couples 
itself  with  the  suit  before,  and  the  merits  of  the  party  procured  by  that  suit;  which 
is  the  difference  ;'  a  difference  brought  fully  out  by  Hiud  v.  Hats,  Dyer,  272  a.,  there 
cited,  where  a  promise  to  indemnify  the  plaintiff  against,  the  consequences  of  having 
bailed  the  defendant's  servant,  which  the  plaintiff  had  done  without  request  of  the 
defendant,  was  held  to  be  made  without  consideration  :  but  a  promise  to  pay  201.  to 
plaintiff,  who  had  married  defendant's  cousin,  but  at  defendant's  special  instance,  was 
held  binding.  The  distinction  is  noted,  and  was  acted  upon,  in  Town  send  v.  limit, 
Cro.  Car.  408,  and  indeed  in  numerous  old  books  ;  while  the  principle  of  moral  oblige 
tion  does  not  make  its  appearance  till  the  days  of  Lord  Mansfield,  and  then  under 
circumstances  not  inconsistent  with  this  antient  doctrine  when  properly  explained." 
In  Thomas  v.  Thomas,  2  Q.  B.  851,  859,  Patteson,  J.,  says:  "Consideration  means 
something  which  is  of  some  value  in  the  eye  of  the  law,  moving  from  the  plaintiff:  it 
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may  be  some  benefit  to  the  plaintiff  or  some  detriment  to  the  defendant :  but,  at  all 
events,  it  must  be  moving  from  the  plaintiff." 

Cur.  adv.  vult. 

[173]  The  court  not  being  unanimous,  the  judgment  was  now  pronounced  as 
follows  : — 

Erle,  C.  J.  The  question  raised  by  the  demurrer  to  the  replication  to  the  fourth 
plea  is,  whether  there  is  a  consideration  which  will  support  the  action  on  the  promise 
to  pay  the  annuity  of  1501.  per  annum.  If  there  be  such  a  consideration,  it  is  a  marriage, 
and  therefore  the  promise  is  within  the  Statute  of  Frauds,  and  the  consideration  must 
appear  in  the  writing  containing  the  promise,  that  is,  in  the  letter  of  the  1 1th  of  August, 
1838,  construed  with  the  surrounding  circumstances  to  be  gathered  therefrom,  together 
with  the  averments  on  the  record. 

The  circumstances  are,  that  the  plaintiff  had  made  an  engagement  to  marry  one 
Ellen  Nicholl,  that  his  uncle  had  promised  to  assist  him  at  starting, — by  which,  as  I 
understand  the  words,  he  meant  on  commencing  his  married  life.  Then  the  letter 
containing  the  promise  declared  on  is  sent,  to  specify  what  that  assistance  would  lie, 
namely,  1501.  per  annum  during  the  uncle's  life,  and  until  the  plaintiff's  professional 
income  should  be  acknowledged  by  him  to  exceed  600  guineas  per  annum  :  and  the 
declaration  avers,  that  the  plaintiff,  relying  on  this  promise,  without  any  revocation 
on  the  part  of  the  uncle,  did  marry  Ellen  Nicholl. 

Now,  do  these  facts  shew  that  the  promise  was  in  consideration  either  of  a  loss  to  be 
sustained  by  the  plaintiff  or  a  benefit  to  be  derived  from  the  plaintiff  to  the  uncle,  at  his, 
the  uncle's,  request  I     My  answer  is  in  the  affirmative. 

First,  do  these  facts  shew  a  loss  sustained  by  the  plaintiff  at  his  uncle's  request  .' 
When  I  answer  this  in  the  affirmative,  I  am  aware  that  a  man's  marriage  with  the 
woman  of  his  choice  is  in  one  sense  a  [174]  boon,  and  in  that  sense  the  reverse  of  a 
loss :  yet,  as  between  the  plaintiff  and  the  party  promising  to  supply  an  income  to 
support  the  marriage,  it  may  well  be  also  a  loss.  The  plaintiff  may  have  made  a  most 
material  change  in  his  position,  and  induced  the  object  of  his  affection  to  do  the  same, 
and  may  have  incurred  pecuniary  liabilities  resulting  in  embarrassments  which  would 
be  in  every  sense  a  loss  if  the  income  which  had  been  promised  should  be  withheld  : 
and,  if  the  promise  was  made  in  order  to  induce  the  parties  to  marry,  the  promise  so 
made  would  be  in  legal  effect  a  request  to  marry. 

Secondly,  do  these  facts  shew  a  benefit  derived  from  the  plaintiff  to  the  uncle,  at 
his  request  !  In  answering  again  in  the  affirmative,  I  am  at  liberty  to  consider  the 
relation  in  which  the  parties  stood  and  the  interest  in  the  settlement  of  his  nephew 
which  the  uncle  declares.  The  marriage  primarily  affects  the  parties  thereto ;  but  in 
a  secondary  degree  it  may  be  an  object  of  interest  to  a  near  relative,  and  in  that  sense 
a  benefit  to  him.  This  benefit  is  also  derived  from  the  plaintiff  at  the  uncle's  request. 
If  the  promise  of  the  annuity  was  intended  as  an  inducement  to  the  marriage,  and  the 
averment  that  the  plaintiff',  relying  on  the  promise,  married,  is  an  averment  that  the 
promise  was  one  inducement  to  the  marriage,  this  is  the  consideration  averred  in  the 
declaration  :  and  it  appears  to  me  to  be  expressed  in  the  letter,  construed  with  the 
surrounding  circumstances. 

No  case  shewing  a  strong  analogy  to  the  present  was  cited  :  but  the  importance 
of  enforcing  promises  which  have  been  made  to  induce  parties  to  marry  has  been  often 
recognized  ;  and  the  cases  cited,  of  Moniejwri  v.  Mmitefiori,  1  W.  Bl.  363,  and  Boll  v. 
Hutchinson,  20  Beavan,  250,  are  examples.  I  do  not  feel  it  necessary  to  advert  to  the 
numerous  authorities  referred  to  in  [175]  the  learned  arguments  addressed  to  us, 
because  the  decision  turns  upon  the  question  of  fact,  whether  the  consideration  for  the 
promise  is  proved  as  pleaded.  I  think  it  is  ;  and  therefore  my  judgment  on  the  first 
demurrer  is  for  the  plaintiff. 

The  second  demurrer  raises  the  question  whether  the  plaintiff's  continuance  at  the 
bar  was  made  a  condition  precedent  to  the  right  to  the  annuity.  I  think  not  The 
uncle  promises  to  continue  the  annuity  until  the  professional  income  exceeds  the  sum 
mentioned.  I  find  no  stipulation  that  the  annuity  shall  cease  if  professional  diligence 
ceases, — no  limitation  except  a  defeasance  in  case  of  an  amount  of  income  from  the 
other  source.  If  the  prospect  of  success  at  the  bar  had  failed,  a  continuance  to  attend 
the  courts  might  be  an  unreasonable  expense.  My  judgment  on  this  demurrer  is  also 
for  the  plaintiff. 

The  above  is  the  judgment  of  my  Brother  Keating  and  myself. 
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Byles,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  the  judgment  of  the 
court  on  the  demurrer  to  the  second  replication  to  the  fourth  plea. 

It  is  alleged  by  the  fourth  plea  that  the  defendant's  testator  never  requested  the 
plaintiff  to  enter  into  the  engagement  to  marry,  or  to  marry  ;  and  that  there  never  was 
any  consideration  for  the  testators  promise,  except  what  may  lie  collected  from  the 
letter  itself  as  set  out  in  the  declaration. 

The  inquiry  therefore  narrows  itself  to  this  question, — Does  the  letter  itself  disclose 
any  consideration  for  the  promise?  the  consideration  relied  on  by  the  plaintiff's  counsel 
being  the  subsequent  marriage  of  the  plaintiff.  1  think  the  letter  discloses  no  considera- 
tion. It  is  in  these  words, — "  11th  August,  1838.  Gray's  Inn.  My  dear  Lancey, — 
I  am  glad  to  hear  of  your  in-[176]-tended  marriage  with  Ellen  Nieholl ;  and,  as  1 
promised  to  assist  you  at  starting,  I  am  happy  to  tell  you  that  I  will  pay  to  you  1501. 
yearly  during  my  life  and  until  your  annual  income  derived  from  your  profession  of 
a  Chancery  barrister  shall  amount  to  600  guineas ;  of  which  your  own  admission  will 
be  the  only  evidence  that  I  shall  receive  or  require.  Your  ever  affectionate  uncle, 
Charles  Shadwell." 

It  is  by  no  means  clear  that  the  words  "at  starting"  mean  "on  marriage  with 
Ellen  Nieholl,"  or  with  any  one  else.  The  more  natural  meaning  seems  to  me  to  be, 
"at  starting  in  the  profession;"  for,  it  will  be  observed  that  these  words  are  used 
by  testator  in  reciting  a  prior  promise  made  when  the  testator  had  not  heard  of  the 
proposed  marriage  with  Ellen  Nieholl,  or,  so  far  as  appears,  heard  of  any  proposed 
marriage  This  construction  is  fortified  by  the  consideration  that  the  annuity  is  not 
in  terms  made  to  begin  from  the  marriage,  but,  as  it  should  seem,  from  the  date  of 
the  letter :  neither  is  it  in  terms  made  defeasible  if  Ellen  Nieholl  should  die  before 
marriage. 

But,  even  on  the  assumption  that  the  words  "at  starting"  mean  on  marriage,  I  still 
think  that  no  consideiation  appears,  sufficient  to  sustain  trie  promise.  The  promise  is 
one  which  by  law  must  be  in  writing  ;  and  the  fourth  plea  shews  that  no  consideration 
or  request  dehors  the  letter  existed,  and  therefore  that  no  such  consideration  or  request 
can  be  alluded  to  by  the  letter. 

Marriage  of  the  plaintiff  at  the  testator's  express  request  would  be  no  doubt  an 
ample  consideration.  But  marriage  of  the  plaintiff  without  the  testator's  request  is 
no  consideration  to  the  testator.  It  is  true  that  marriage  is  or  may  be  a  detriment  to 
the  plaintiff:  but  detriment  to  the  plaintiff  is  not  enough,  unless  it  either  be  a  benefit 
to  the  testator,  or  be  treated  by  the  [177]  testator  as  such  by  having  been  suffered  at 
bis  request.  Suppose  a  defendant  to  promise  a  plaintiff, —  '  I  will  give  you  5001.  if  you 
break  your  leg," — would  that  detriment  to  the  plaintiff,  should  it  happen,  lie  any  con- 
sideration .'  If  it  be  said  that  such  an  accident  is  an  involuntary  mischief,  would  it  have 
been  a  binding  promise  if  the  testator  had  said, — "  I  will  give  you  1001.  a  year  while  you 
continue  in  your  present  chambers ']  "  I  conceive  that  the  promise  would  not  be  binding, 
for  want  of  a  previous  request  by  the  testator. 

Now,  the  testator  in  the  case  before  the  court  derived,  so  far  as  appears,  no  personal 
benefit  from  the  marriage.     The  question,  therefore,  is  still   further   narrowed  to  this 

point, — Was  the  marriage  at  the  testator's  request  i     Express  request  tiiere  was ie. 

Can  any  request  be  implied!  The  only  words  from  which  it  can  be  contended  that 
it  is  to  be  implied,  are  the  words  "I  am  glad  to  hear  of  your  intended  marriage  with 
Ellen  Nieholl."  But  it  appears  from  the  fourth  plea  that-  the  marriage  had  already 
been  agreed  on,  and  that  the  testator  know  it.  These  words,  therefore,  seem  to 
me  to  import  no  more  than  the  satisfaction  of  the  testator  at  the  engagement, — 
an  accomplished  fact.  No  request  can,  as  it  seems  to  me,  lie  inferred  from  them. 
And,  further,  how  does  it  appear  that  the  testator's  implied  request,  if  it  could  lie 
implied,  or  his  promise,  if  that  promise  alone  would  sitllice,  or  both  together,  were 
intended  to  cause  the  marriage  or  did  cause  it,  so  that  the  marriage  can  lie  said  to 
have  taken  place  at  the  testators  request  1  or,  in  other  words,  in  consequence  of 
that  request  I 

It  seems  to  me,  not-  only  that  this  does  nut  appear,  but  that  the  contrary  appears  ; 
for,  the  plaintiff  before  [1/8]  the  letter  had  already  bound  himself  to  marry,  In- 
placing  himself  not  only  under  a  moral  but  under  a  Legal  objection  to  many;  and 
the  testator  knew  it. 

The  well  known  eases  which  have  been  cited  at  the  bar  in  support  of  the  position 
that  a  promise  based  on  the  consideration  of  doing  that  which  a  man  is  already  bound 
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to  do  is  invalid,  apply  in  this  case.  And  it  is  not  necessary,  in  order  to  invalidate  the 
consideration,  that  the  plaintiff's  prior  obligation  to  afford  that  consideration  should 
have  been  an  obligation  to  the  defendant.  It  may  have  been  an  obligation  to  a  third 
person  :  see  Herring  v.  Dwell,  8  Dowl.  P.  C.  604  ;  Afkmsm  v.  Settree,  \Villes,  482.  The 
reason  why  the  doing  what  a  man  is  already  bound  to  do  is  no  consideration,  is,  not 
only  because  such  a  consideration  is  in  judgment  of  law  of  no  value,  but  because  a 
man  can  hardly  lie  allowed  to  say  that  the  prior  legal  obligation  was  not  his  determining 
motive.  But,  whether  he  can  be  allowed  to  say  so  or  not,  the  plaintiff  does  not  say 
so  here.  He  does,  indeed,  make  an  attempt  to  meet  this  difficulty  by  alleging  in  the 
replication  to  the  fourth  plea  that  he  married  relying  on  the  testator's  promise  :  but 
he  shrinks  from  alleging,  that,  though  he  had  promised  to  marry  before  the  testator's 
promise  to  him,  nevertheless  he  would  have  broken  his  engagement,  and  would  not 
have  married  without  the  testator's  promise.  A  man  may  rely  on  encouragements 
to  the  performance  of  his  duty,  who  yet  is  prepared  to  do  his  duty  without  those 
encouragements  At  the  utmost  the  allegation  that  he  relied  on  the  testator's 
promise  seems  to  me  to  import  no  more  than  that  he  believed  the  testator  would  be 
as  good  as  his  word. 

It  appears  to  me,  for  these  reasons,  that  this  letter  is  no  more  than  a  letter  of 
kindness,  creating  no  legal  obligation. 

[179]  In  their  judgment  on  the  other  portion  of  the  record,  I  agree  with  the  rest 
of  the  court. 

Judgment  accordingly  (a). 

Walteus,   Appellant;   Williams,   Respondent.     Xov.  19th,  I860. 

The  court  will  not,  at  the  instance  of  the  justices,  pronounce  any  opinion  upon  a  case 
stated  pursuant  to  the  20  &  21  Vict.  c.  43,  where  the  appellant  ami  respondent 
decline  to  appear. 

This  was  an  appeal  against  a  decision  of  justices,  to  obtain  the  opinion  of  the  court, 
in  pursuance  of  the  statute  20  &  21  Vict.  c.  43. 

Neither  the  appellant  nor  the  respondent  appeared  :  but 

Scotland,  on  behalf  of  the  justices,  prayed  that  the  court  would  assist  them  by 
giving  their  opinion  upon  the  question  submitted. 

Per  Curiam.  The  matter  is  not  judicially  before  us.  Until  the  parties  to  the 
appeal  present  themselves,  we  cannot  entertain  it. 

Appeal  withdrawn. 


[180]    Stears  /•.  The  South  Essex  Gas-Light  and  Coke  Company. 

Nov.  19th,  1860. 

[S.  C.  30  I,.  J.  C  P.  49 ;  3  L.  T.  472  ;  7  Jut.  N.  S.  447  ;  9  \V.  R.  533.] 

To  a  count  on  a  contract  under  which  the  defendants,  a  gas  company,  were  to  pay  the 
plaintiff  a  certain  sum  for  erecting  buildings,  &c,  and  laying  down  pipes  and  mains 
for  the  company,  the  defendants  pleaded  "for  defence  on  equitable  grounds,"  that, 
before  and  at  the  time  of  making  the  agreement^  the  company  was  registered 
pursuant  to  the  7  &  8  Vict.  c.  110;  that  the  agreement  was  made  and  entered 
into  before  the  passing  of  the  Joint-Stock  Company's  Act,  1856,  and  whilst  the 
first-mentioned  act  remained  in  full  force  ;  that  the  plaintiff  before  and  at  the  time 
of  making  the  contract  was  a  director  of  the  company  ;  that,  whilst  such  director, 
he  was  concerned  and  interested  in  the  contract ;  and  that,  whilst  such  director  and 
so  interested  and  concerned,  he  voted  and  acted  as  a  director  ou  the  subject  of  the 
contract,  contrary  to  the  rjrst-mentioned  act: — Held,  that  the  plea  was  a  good 
answer. — The  defendants  further  pleaded  "for  defence  ou  equitable  grounds,"  that 
the  company  were  induced  to  and  did  enter  into  the  contract  on  the  terms  and 
conditions  that  the  plaintiff  would  guarantee  and  secure  to  the  shareholders  of  the 

(a)  The  plaintiff  dying  shortly  after  the  judgment  was  given,  and  his  representatives, 
not  being  desirous  of  continuing  the  litigation,  the  matter  was  compromised. 
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company  a  clear  net  annual  dividend  at  the  rate  of  61.  percent,  per  annum  on  the 
amount  of  paid  up  capital,  and  on  the  faith  of  the  plaintiffs  giving  such  guarantee 
or  security  ;  but  that  the  plaintiff  had  never  given  or  entered  into  such  security, 
nor  had  any  such  dividend  ever  been  paid,  although  all  things  were  done  and 
performed  on  the  part  of  the  company  and  the  shareholders  thereof  which  were 
necessary  to  entitle  them  to  have  such  guarantee  or  security  given  and  entered  into 
and  such  dividend  paid  as  aforesaid,  and  the  respective  times  for  the  giving  and 
entering  into  such  security,  and  for  the  payment  of  a  great  part  of  the  dividend, 
elapsed  before  suit: — Held,  no  answer  to  the  action, — the  failure  to  perform  the 
contract  alleged  in  the  plea  being  only  ground  for  a  cross  action. — To  a  plea  of 
accord  and  satisfaction  by  the  delivery  by  the  defendants  to  the  plaintiff,  and 
acceptance  by  him,  of  divers  moneys  and  executing  and  delivering  to  him  divers 
deeds  and  securities  for  money,  and  allotting  him  divers  shares  in  the  company, — 
an  equitable  replication  (as  to  the  deeds  and  securities),  that  such  deeds  and  securities 
were  delivered  to  and  accepted  by  the  plaintiff  on  the  faith  of  a  representation  by 
the  defendants  that  they  were  valid  and  binding  securities,  whereas  they  were  not 
valid  and  binding  on  the  company,  and  were  before  suit  repudiated  by  them,  was 
held  good. 

The  first  count  of  the  declaration  stated,  that  theretofore,  to  wit,  on  the  28th  of 
July,  1853,  by  articles  of  agreement  made  and  concluded  by  and  between  the  South 
Essex  Gas-Light  and  Coke  Company  (the  defendants)  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  signed  by  three  of  the  directors  of  the  said  company,  and  duly 
sealed  with  the  common  seal  of  the  said  company,  after  reciting  that  the  said  company 
were  and  became  completely  registered  as  a  joint-stock  company,  and  received  a 
certificate  thereof  on  the  27th  of  May,  1853,  by  the  style  and  title  of  "The  South 
Essex  Gas-Light  and  Coke  Company,"  for  the  purpose  of  lighting  with  gas  the  parishes 
and  places  of  Leyton,  Leytonstone,  Walthamstow,  Wanstead,  and  [181]  Woodford, 
and  the  precincts,  places,  and  roads  therein  and  thereabouts  ;  and  that  the  plaintiff 
had  already  laid  down  in  Walthamstow  a  considerable  length  of  main  and  pipe  for 
the  supply  of  gas  to  that  place,  and  that  Thomas  Edge  had  also  laid  down  in  Leyton 
a  considerable  length  of  main  and  pipes  for  the  supply  of  gas  to  that  place,  which 
latter  mains  and  pipes  the  plaintiff  had  then  become  possessed  of  by  virtue  of  an 
arrangement  made  by  and  between  him  and  the  said  Thomas  Edge,  ami  that  it  had 
been  considered  desirable  for  the  benefit  of  the  said  South  Essex  Gas-Light  and  Coke 
Company  that  they  should  be  in  the  sole  and  uninterrupted  possession  of  the  whole 
of  the  aforesaid  district  for  the  purposes  of  lighting  the  same  with  gas,  and  also 
that  the  same  district  should  extend  to  and  be  limited  by  the  boundaries  of  the  several 
parishes  or  places  of  Leyton,  Leytonstone,  Walthamstow,  Wanstead,  and  Woodford 
only,  and  that  mains  and  pipes  should  be  laid  over  the  whole  of  the  said  district, 
and,  as  the  same  might  be  considered  desirable  and  advisable,  to  carry  and  lay  down 
mains  and  pipes  into  and  over  a  considerable  portion  of  the  said  district,  and  also  to 
build,  erect,  and  lay  down  buildings,  erections,  machinery,  and  a  plant  for  the  manu- 
facture and  supply  of  gas  and  the  products  to  arise  therefrom,  as  more  fully  mentioned 
and  set  forth  in  the  specification  to  the  reciting  agreement  annexed,  which  the  directors 
of  the  said  company  had  agreed  with  the  plaintiff  (leave  and  licence  being  in  the  first 
place  procured  and  obtained  by  the  said  directors  at  their  expense  from  all  necessary 
parties  to  enable  the  plaintiff  to  do  the  same,)  to  erect  and  build,  lay  down,  construct, 
carry  out,  and  complete  the  said  several  buildings,  erections,  and  plant,  and  the  said 
several  mains,  pipes,  ami  machinery  mentioned  and  set  forth  in  the  said  specification, 
at  or  for  the  sum  of  [182]  95001.;  and  that  the  said  company  had,  by  an  indenture 
of  lease  bearing  date  as  therein  mentioned,  become  possessed  of  a  piece  of  land  situate 
near  to  Lea  Bridge,  in  the  aforesaid  district,  the  plaintiff,  for  himself,  his  executors, 
administrators,  and  assigns,  did,  by  the  said  articles  of  agreement,  contract,  promise, 
and  agree  to  and  with  the  defendants,  in  consideration  of  the  said  sum  of  95001.  to 
be  paid  to  him  the  plaintiff  by  t  he  said  directors  as  thereinafter  mentioned,  that  he  the 

plaintiff  should  and  would,  with  all  due  speed  and  expedition,  and  ill  ag 1  and 

workman-like  manner,  erect  and  build  on  the  aforesaid  piece  of  land,  the  said  land  being 
provided  by  ami  at  t  lie  expense  of  the  said  company,  all  the  several  buildings,  erections, 
and  works,  and  construct  and  lay  in  and  on  the  said  laud,  buildings,  erections,  and 
works,   the    several    apparatus  and    machinery,   mains,    pipes,    and    connections    more 
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particularly  mentioned  and  set  forth  in  Nos.  1  and  2  of  the  specification  to  the  said 
articles  of  agreement  annexed  ;  and  also  should  and  would  (the  aforesaid  permission 
being  obtained  from  the  necessary  parties  by  and  at  the  expense  of  the  said  company) 
excavate,  lay  down,  construct,  and  make  good  and  perfect  all  the  several  roads,  ways, 
matters,  works,  mains,  pipes,  connections,  and  things  which  were  more  particularly 
mentioned  and  set  forth  in  No.  3  of  the  specification  to  the  said  articles  of  agreement 
annexed,  and  the  table  and  the  rate  of  prices  for  measurement  of  the  mains  and  pipes 
therein  contained,  at  and  for  the  price  or  sum  of  95001.  :  and  it  was  by  the  said  articles 
of  agreement  also  agreed  by  and  between  the  said  parties,  that,  if  the  plaintiff  should 
by  the  direction  of  the  said  directors  lay  down  a  greater  length  or  larger  size  of  main 
than  was  mentioned  in  the  said  specification,  the  said  extension  in  length  or  size 
should  be  paid  for  by  the  defendants  to  [183]  the  plaintiff  in  addition  to  the  said 
sum  of  95001.,  by  measurement,  according  to  the  table  to  the  said  specification  thereto 
annexed  for  variations,  extensions,  or  alterations  ;  and,  if  the  plaintiff  should,  by  the 
direction  of  the  said  directors,  lay  down  a  smaller  length  or  less  size  of  main  than 
was  mentioned  in  the  said  specification,  the  said  diminution  in  length  or  size  should 
be  allowed  for  to  the  defendants  by  the  plaintiff  according  to  the  table  before  men- 
tioned :  Provided  always,  that  any  extensions  to  or  diminutions  in  any  of  the  said 
mains  and  pipes  should  be  subject  to  a  corresponding  increase  or  decrease  to  or  from 
the  prices  in  the  said  table  stated,  according  to  whether  the  price  of  iron  was  higher 
or  lower  than  at  the  time  of  making  that  agreement :  And  it  was  by  the  said  articles 
of  agreement  further  agreed  by  and  between  the  said  parties,  that,  as  the  plaintiff  had 
already  done  and  performed  at  Walthamstow  a  large  quantity  of  the  work  mentioned 
in  the  said  specification,  and  a  large  quantity  had  also  been  done  in  the  parish  of 
Leyton  by  the  said  Thomas  Edge,  which  the  plaintiff  had  purchased  from  the  said 
Thomas  Edge,  that  the  same  should  be  and  was  thereby  approved  and  sanctioned,  and 
that  the  sum  of  20001.  should  be  paid  to  the  plaintiff  by  the  defendant  on  account 
thereof  on  the  10th  of  August  then  next,  or  as  soon  after  that  day  as  the  defendants 
should  be  in  possession  of  a  sufficient  sum  to  enable  them  to  do  so  ;  and  should  after- 
wards pay  to  the  plaintiff,  as  the  said  works  proceeded,  such  sum  monthly  on  the  first 
of  every  month  as  should  be  equal  to  or  about  three  fourths  of  the  amount  at 
that  time  due  or  owing  to  him  under  that  contract, — it  being  understood,  that,  if  such 
sums  should  not  be  paid  within  ten  days  after  the  first  of  every  month,  then  that  the 
plaintiff'  should  have  the  right  of  taking  paid  up  shares  for  such  amount  then  overdue  ; 
and,  on  the  completion  of  the  [184]  same,  should  forthwith  pay  to  the  plaintiff  such 
sum  as  should  be  then  due  and  owing  to  him, — and  it  being  also  understood  that  the 
plaintiff  should  give  the  said  directors  ten  day's  notice  of  the  amount  he  required  at 
each  and  every  monthly  or  other  payment :  And  it  was  by  the  said  articles  of  agree- 
ment further  agreed  by  and  between  the  said  parties,  that  the  plaintiff'  should  and 
would  with  all  due  and  convenient  speed  and  expedition  (the  aforesaid  directors  per- 
forming their  part  of  this  agreement)  proceed  with,  and  make,  do,  and  complete,  in  a 
good  and  workmanlike  manner,  all  and  every  of  the  works,  matters,  and  things  therein 
or  in  the  said  specification  thereto  annexed  contained,  and  connect  and  perfect  the  same 
in  such  manner  that  the  same  or  at  least  200  burners  should  be  complete  for  lighting 
with  gas  on  or  before  the  1st  of  January  then  next  ;  and,  on  such  works  being  com- 
pleted as  aforesaid  (or  within  such  further  time  as  the  said  directors  should  allow  for 
completing  the  same,  not  exceeding  six  months  from  the  said  1st  of  January),  they 
should  give  to  the  plaintiff'  a  certificate  of  such  completion  under  the  seal  of  the  said 
company,  and  the  same  should  be  evidence  of  the  completion  of  this  contract  in  any 
court  of  law  or  equity  :  And  by  the  said  articles  of  agreement  it  was  further  provided, 
that  all  persons  dealing  with  the  said  company,  or  supplying  them  with  any  goods  or 
materials,  or  performing  any  work  or  labour,  whether  under  contract  or  otherwise, 
were  to  take  notice  that  all  contracts  or  other  instruments  required  in  any  transactions 
with  or  on  behalf  of  the  company  were  to  be  given  under  the  hands  of  not  less  than 
three  of  the  said  directors,  and  be  sealed  with  the  common  seal  of  the  company  ; 
and  that  there  should  be  contained  therein  or  indorsed  thereon,  and  in  every  other 
contract  to  be  entered  into  on  behalf  of  the  said  company  in  or  about  the  premises, 
[185]  a  reference  to  the  deed  of  settlement  of  the  said  company,  which  was  completely 
registered  on  the  27th  of  May,  1853,  a  proviso  limiting  the  scope  and  effect  of  the 
contract  thereby  created,  so  that  the  same  should  take  effect  and  be  satisfied  only  out 
of  such  funds  and  property  of  the  company  as  under  the  provisions  of  the  said  deed 
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of  settlement  should  at  the  time  when  such  liability  should  accrue  be  at  the  disposal 
of  the  directors  in  that  behalf,  and  negativing  an  unconditional  liability,  and  thereupon 
that  the  contract  created  or  made  by  the  said  articles  of  agreement  was  specially  to 
be  subject  to  the  aforesaid  condition:  Averment,  that,  before  suit,  all  things  had 
happened  necessary  to  entitle  the  plaintiff  to  payment  of  the  aforesaid  sums  of  95001. 
and  25001.  :  Breach,  that  no  part  thereof  had  been  paid  :  And  the  plaintiff  further 
said  that,  after  the  making  of  the  said  articles  of  agreement,  and  before  suit,  the 
plaintiff,  by  the  direction  of  the  said  directors,  laid  down  a  greater  length  and  larger 
size  of  main  than  was  mentioned  in  the  said  specification,  whereby  he  became  entitled 
to  payment  before  suit  of  a  further  large  sum  of  money,  to  wit,  20001.,  yet  that  no 
part  thereof  had  been  paid  :  And,  although  the  defendants,  after  the  making  of  the 
said  articles  of  agreement,  to  wit,  by  the  said  directors,  gave  directions  to  and  retained 
and  employed  the  plaintiff  to  lay  down  divers  other  mains  in  and  upon  divers  roads 
within  the  aforesaid  places,  and  the  plaintiff  accepted  such  retainer  and  employment, 
and  was  always  ready  and  willing  to  lay  down  such  mains;  yet  the  defendants  did 
not  nor  would  at  any  time,  as  they  ought  to  and  could  have  done,  according  to  the 
said  contract,  obtain  any  permission,  leave,  or  licence  from  the  necessary  parties  for 
I  he  plaintiff  to  lay  down  such  other  mains,  whereby  the  plaintiff  was  prevented  from 
laying  down  such  mains,  and  from  earning  a  large  sum  of  money  for  so  [186]  doing, 
and  was  compelled  to  sell  at  a  great  loss  divers  large  quantities  of  mains  which  he  had 
necessarily  purchased  in  order  to  carry  out  the  said  directions  of  the  said  directors. 

The  second  count  stated,  that  theretofore,  to  wit,  on  the  2nd  of  August,  1853,  it 
was  agreed  by  and  between  the  plaintiff  and  the  defendants,  that,  in  consideration 
that  the  plaintiff  would,  at  the  request  of  the  defendants,  supply  at  his  own  expense 
engineering  superintendence  and  his  own  time  and  services  for  that  purpose,  as  well 
as  maps  and  plans  necessary  for  carrying  out  the  work,  the  defendants  should  and 
would  pay  to  the  plaintiff  31.  10s.  per  cent,  on  all  outlay  and  contracts  for  and  on 
behalf  of  the  said  company  in  which  he  the  plaintiff  should  be  concerned  either  as 
engineer  or  contractor  of  the  company  ;  and,  although,  after  the  making  of  the  said 
agreement,  and  before  suit,  the  plaintiff  under  and  by  virtue  of  the  said  agreement 
was  concerned  as  engineer  and  contractor  of  the  defendants  in  divers  outlays  and 
contracts  for  and  on  behalf  of  the  said  company,  and  the  plaintiff  in  all  respects  per- 
formed his  part  of  the  said  agreement,  whereby  there  had  before  suit  become  due  and 
payable  from  the  defendants  to  the  plaintiff  for  and  in  respect  of  the  sum  of  31.  10s. 
per  cent,  so  agreed  to  be  paid  as  aforesaid  a  large  sum  of  money,  to  wit,  10001.,  yet 
no  part  thereof  had  been  paid. 

The  third  count  stated,  that  theretofore,  to  wit,  on  the  16th  of  December,  1853, 
by  deed  sealed  with  the  common  seal  of  the  defendants,  and  purporting  to  be  made  by 
virtue  of  a  power  contained  in  the  deed  of  settlement  of  the  said  company  bearing  date 
the  1 1th  of  May,  1853,  and  under  the  authority  of  a  resolution  passed  at  two  general 
meetings  of  the  shareholders  of  the  said  company  held  on  the  2!)th  of  November,  1853, 
[187]  and  13th  of  December,  1853, — it  was  witnessed  that,  in  consideration  of  the, 
sum  of  3001.  of  lawful  British  money  paid  by  the  plaintiff  to  the  said  company,  the 
property,  effects,  and  profits  of  the  said  company  were  thereby  charged  with  and  made 
liable  to  pay  unto  the  plaintiff  the  said  sum  of  3001.,  together  with  interest  I'm  the 
same  at  and  alter  the  rate  of  51.  for  every  1001.  for  a  year,  payable  by  the  coupons 
thereunto  annexed;  and  it  was  thereby  also  agreed  that  the  said  principal  sum  of 
3U01.  should  be  repaid  by  the  defendants  to  the  plaint  ill'  on  the  16th  of  December 
which  would  be  in  the  year  1858,  out  of  the  corporate  assets  of  the  said  company, 
which  should  be  alone  charged  and  chargeable  with  the  said  sum  of  3001.  and  interest, 
the  said  interest  to  be  payable  to  the  plaintiff  or  bearer  as  aforesaid,  in  tin?  manner 
and  at  the  time  and  place  in  the  said  coupons  mentioned,  thai  is  to  Bay,  half-yearly, 
on  the  16th  of  June  and  the  16th  of  December,  upon  presentation  at  each  of  the 
said  half-yearly  periods  of  one  of  the  said  coupons  at  Messrs.  Masteniian  &  Coy's, 
London,  bankers  to  the  defendants;  and  that,  although  all  things  existed  and  had 
before  suit  happened  necessary  to  entitle  the  plaintiff  to  payment  oi  bhe  Bftid  sinii  of 
3001.  and  interest  as  aforesaid,  yet  no  part  thereof  had  been  paid. 

The  fourth,  fifth,  sixth,  seventh,  and  eighth  counts  were  founded  on  other  deben- 
tures, and  were  similar  to  the  third  oounl  ;  and  the  ninth  was  a  common  count  for 
goods  bargained  and  sold,  goods  sold  and  delivered,  money  lent,  money  paid,  work 
and  materials,  interest,  and  money  due  upon  accounts  stated. 

C.  P.  X.V.— 3* 
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The  defendants,  amongst  other  pleas,  pleaded, — seventhly,  as  to  the  first  count, 
for  defence  on  equitable  grounds,  that,  before  and  at  the  time  of  making  the  said 
articles  of  agreement,  the  said  company  was  a  joint-stock  company  which  had  obtained 
a  certificate  [188]  of  complete  registration  and  was  completely  registered  under  and 
in  pursuance  of  the  7  &  8  Vict.  c.  110;  that  the  said  articles  of  agreement  were  made 
and  entered  into  before  the  passing  of  "The  Joint  Stock  Companies  Act,  1856," 
(19  &  20  Vict.  c.  47),  and  whilst  the  said  first-mentioned  act  remained  in  full  force, 
to  wit,  on  the  said  28th  of  July,  1853  ;  that  the  plaintiff,  before  and  at  the  time  of 
the  making  and  entering  into  of  the  said  articles  of  agreement  and  the  contract  therein 
contained,  was  a  director  of  the  said  company  within  the  meaning  of  such  first- 
mentioned  act ;  that  the  plaintiff,  whilst  and  during  the  time  he  was  such  director, 
and  before  and  at  and  during  and  after  the  respective  times  of  making  and  entering 
into  of  the  said  articles  of  agreement  and  contract,  and  the  carrying  the  same  into 
effect,  was  concerned  and  interested  in  the  said  contract,  and  whilst  the  plaintiff' 
was  and  remained  such  director,  and  so  concerned  and  interested  as  aforesaid,  he  the 
plaintiff  voted  and  acted  as  a  director  on  the  subject  of  the  said  contract,  that  is  to 
say.  in  and  upon  and  with  respect  to  the  making  of  the  said  contract  and  the  approving 
the  terms  thereof  on  behalf  of  the  said  company,  and  otherwise  on  the  subject  of  the 
same,  contrary  to  the  said  first^mentioned  act. 

Eighthly,  as  to  the  first  count,  and  for  defence  on  equitable  grounds,  that  the  said 
company  were  induced  to  and  did  make  and  enter  into  the  said  articles  of  agreement 
on  the  terms  and  conditions  that  the  plaintiff  should  and  would  guarantee  and  secure 
to  the  satisfaction  of  the  directors  of  the  said  company  the  regular  payment  for  and 
during  the  term  of  ten  years  to  the  shareholders  of  and  in  the  said  company  of  a 
clear  net  annual  dividend  at  the  rate  of  61.  per  cent,  per  annum  on  the  amount  of 
capital  paid  up,  or  in  respect  of  their  respective  shares  of  and  in  the  said  [189] 
company,  and  on  the  faith  of  the  plaintiff  giving  such  guarantee  and  security  ;  but 
that  the  plaintiff  had  never  made,  given,  or  entered  into  such  guarantee  or  security, 
nor  had  any  such  dividend  ever  been  paid,  although  all  things  were  done  and  per- 
formed on  the  part  of  the  said  company  and  the  respective  shareholders  thereof  and 
therein,  which  were  necessary  to  entitle  them  to  have  such  guarantee  or  security 
made,  given,  and  entered  into,  and  such  dividend  paid  as  aforesaid,  and  the  respec- 
tive times  for  the  making,  giving,  and  entering  into  of  such  guarantee,  and  for  the 
payment  of  a  great  part  of  the  dividend,  elapsed  before  this  suit ;  and  that,  if  such 
guarantee  or  security  had  been  given,  and  such  dividend  had  been  paid,  the  shares 
of  and  in  the  said  company  would  have  been  of  great  value,  but,  by  reason  and  in 
consequence  of  the  default  of  the  plaintiff  in  that  behalf,  the  same  were  of  little  or  no 
value,  and  the  said  company  had  become  and  been  under  the  necessity  of  being  and 
was  being  wound  up  in  the  high  court  of  Chancery. 

The  eleventh  plea,  to  the  second  count,  was  similar  to  the  seventh  plea  ;  and  the 
twelfth  plea  to  the  second  count,  was  similar  to  the  eighth  plea. 

The  fifteenth  plea, — as  to  the  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  counts, 
for  defence  on  equitable  grounds,  stated  that,  before  and  at  the  time  of  making  of 
the  said  several  deeds  in  those  counts  respectively  mentioned  and  sued  upon,  and 
each  and  every  of  them,  the  said  company  was  a  joint-stock  company  which  had 
obtained  a  certificate  of  complete  registration,  and  was  completely  registered  under 
and  in  pursuance  of  the  7  &  8  Vict.  c.  110;  and  that  the  said  several  deeds  sued  upon 
were  respectively  made  and  entered  into  before  the  passing  of  the  "Joint  Stock 
Companies  Act,  1856,"  (19  &  20  Vict.  c.  47),  to  wit,  on  [190]  the  several  days  in  the 
said  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  counts  respectively  mentioned  in 
that  behalf,  and  whilst  the  said  first-mentioned  act  was  and  remained  in  full  force  ; 
and  that  the  plaintiff,  before  and  at  the  respective  times  of  the  making  and  entering 
into  of  the  said  several  deeds  sued  upon,  and  each  and  every  of  them,  was  a  director 
of  the  said  company  within  the  meaning  of  such  first-mentioned  act ;  and  that  the 
plaintiff,  whilst  and  during  the  time  he  was  such  director,  and  before,  and  at,  and 
during,  and  after  the  respective  times  of  the  making  and  entering  into  of  the 
said  several  deeds  sued  upon,  and  each  and  every  of  them,  was  concerned  and 
interested  in  the  said  several  deeds  sued  upon,  and  the  contracts  therein  respectively 
contained  ;  and  that,  whilst  the  plaintiff  was  and  remained  such  director,  and  so  con- 
cerned and  interested  as  in  this  plea  aforesaid,  he  the  plaintiff  voted  and  acted  as  a 
director  on  the  subject  of  the  said  several  deeds  sued  upon,  and  the  contracts  therein 
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respectively    contained,    and    each    and    every    of    them,  contrary   to  the   said   first 
mentioned  act. 

The  twentieth  plea,  to  the  last  count,  was  similar  to  the  seventh  plea;  and  the 
twenty-first  plea,  to  the  last  count,  was  similar  to  the  eighth  plea. 

The  plaintiff  demurred  to  the  seventh,  eleventh,  fifteenth,  and  twentieth  pleas,  on 
the  ground  that  "  the  bare  circumstance  that  the  plaintiff  voted  and  acted  as  in  those 
picas  respectively  alleged  affords  no  defence  whatever  to  the  first  count," 

1  [e  also  demurred  to  the  eighth,  twelfth,  and  twenty-first  pleas,  on  the  ground  that 
"  the  performance  by  him  of  the  terms  and  conditions  in  the  eighth  plea  mentioned 
was  not  a  condition  precedent  to  the  defendants'  performance  of  their  contract. ' 

The  twenty-fourth  plea,— as  to  the  first,  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  counts  of  the  [191]  declaration,  — for  defence  on  equitable  grounds,  stated 
that,  before  action,  the  defendants  satisfied  and  discharged  the  part  of  the  plaintiff's 
claim  therein  pleaded  to  by  paying  to  the  plaintiff  divers  moneys,  and  executing  and 
delivering  to  the  plaintiff  divers  deeds  and  securities  for  money,  and  allotting  to  the 
plaintiff  divers  shares  of  and  in  the  said  company,  and  which  moneys,  deeds,  securities, 
and  shares  the  plaintiff  then  accepted  and  received  in  such  satisfaction  and  discharge. 

Replication  to  the  twenty-fourth  plea,  "on  equitable  grounds  "  (a)1, — as  to  so  much 
of  the  plaintiff's  claim  as  is  by  the  twenty-fourth  plea  alleged  to  have  been  satisfied 
by  the  execution  and  delivery  of  deeds  and  securities, — that  the  said  deeds  and 
securities  were  delivered  to  and  accepted  by  the  plaintiff'  as  in  that  plea  mentioned, 
on  the  faith  of  a  representation  then  made  by  the  defendants  to  the  plaintiff'  that  such 
deeds  and  securities  were  valid  deeds  and  securities  creating  a  liability  on  the  part 
of  the  defendants  to  pay  thereunder  divers  large  sums  of  money,  and  of  great  value 
to  the  plaintiff',  and  not  otherwise  ;  whereas,  in  truth  and  in  fact,  such  deeds  and 
securities  were  not  at  any  time  valid  deeds  or  securities,  and  did  not  create  any 
liability  whatever  on  the  defendants  as  aforesaid,  as  the  defendants  always  well  knew 
or  ought  to  have  known,  and  that  the  defendants  always  assented  to  recognize  and 
adopted  the  invalidity  thereof,  and  before  suit  wholly  disaffirmed  and  repudiated 
all  liability  thereunder  ;  and  that,  by  means  of  the  premises,  the  said  deeds  and 
securities  had  not  been  at  any  time  and  never  would  be  of  any  validity  or  value 
whatever. 

[192]  The  defendants  demurred  to  the  replication  to  the  twenty-fourth  plea,  on 
the  ground  "that  the  plea  is  indivisible,  and  that  the  fact  that  the  deeds  were  invalid 
was  therefore  no  answer  to  any  part  of  the  plea."     Joinder. 

S.  Temple,  Q.  C.  (with  whom  was  Milward),  for  the  plaintiff  (a)2.  The  first  set  of 
pleas,  viz.  the  7th  and  [193]  Sth,  allege  the  plaintiff  to  be  disentitled  to  recover  by 
reason  of  the  29th  section  of  the  7  &  8  Vict.  c.  110.     That  section  enacts,  "that,  if 

(a)1  These  words  were  added  by  way  of  amendment,  on  the  argument. 

(«/)-'  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows  : — 

"That  the  7th,  1  Ith,  loth,  and  20th  picas  arc  bad,  because  such  pleas  do  not  shew 
that  the  company  was  in  any  way  damnified  by  the  acts  of  the  plaintiff  set  up  in  those 
pleas,  or  that  I  lie  contract  was  unfair  or  unreasonable,  and  because,  as  it  stands 
admitted  thai  the  defendants  have  received  all  the  benefit  of  the  contract,  tin'  voting 
and  acting  in  those  picas  alleged  does  not  disentitle  the  plaintiff  in  equity  to  the  pay 
nient  of  moneys  due  to  him,  unless  it  be  shewn  that  the  plaint  ill'  was  guilty  of  fraud 
or  that  the  contract  was  unjust  and  unreasonable;  and  that  it  is  to  be  assumed  that 
the  plaintiff  has  acted  with  entire  good  faith  throughout,  because  the  contrary  is  not 
suggestci  I  : 

"That  the  8th,  12th,  and  21sl  pleas  are  bad,  because  such  pleas  do  not  shew  that 
the  terms  and  conditions  mentioned  in  those  pleas  were  incorporated  in  the  contracts 
set  up  by  the'  plaintiff  or  were  made  contemporaneously  with  such  contracts,  or,  as  to 
the  counts  on  the  specialties,  that  such  terms  and  conditions  were  contained  in  any 
instrument  under  seal : 

"Because    the    performance   of   such  terms  and   conditions  is    not    sheu  u    to   lie   a 

condition  precedent  to  the  performance  by  the  company  of  the  alleged  contracts  on 

their  part: 

"  Because  such  picas  do  not  shew  that  the  plaint  ill 's  alleged  default  occasioned  the 
defendants'  breaches  of  contracts: 

"Because  it  is  not  made  to  appear  that  the  plaintiff  was  any  parly  to  such  terms 
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any  director  of  a  joint>stock  company  registered  tinder  this  act  be  either  directly  or 
indirectly  concerned  or  interested  in  any  contract  proposed  to  he  made  by  or  on 
behalf  of  the  company,  whether  for  land,  materials,  work  to  be  done,  or  for  any 
purpose  whatsoever,  during  the  time  he  shall  be  a  director,  he  shall,  on  the  subject 
of  any  such  contract  in  which  he  may  be  so  concerned  or  interested,  be  precluded 
from  voting  or  otherwise  acting  as  a  director;  and  that,  if  any  contract  or  dealing 
(except  a  policy  of  assurance,  grant  of  annuit*-,  or  contract  for  the  purchase  of  an 
article,  or  of  service,  which  is  respectively  the  subject  of  the  proper  business  of  the 
company,  such  contract  being  made  upon  the  same  or  the  like  terms  as  any  like 
contract  with  other  customers  or  purchasers),  shall  be  entered  into  in  which  any 
director  shall  be  interested,  then  the  terms  of  such  contract  or  dealing  shall  be  sub- 
mitted to  the  next  general  or  special  meeting  of  the  shareholders  to  be  summoned  for 
that  purpose  ;  and  that  no  such  contract  shall  have  force  until  approved  and  confirmed 
by  the  majority  of  votes  of  the  shareholders  present  at  such  meeting."  The  statute 
does  not  declare  the  contract  void  ;  but  merely  prohibits  the  director  so  interested 
in  it  from  voting  or  acting  as  a  director  on  the  subject  of  such  contract.  If  the 
plain  [194]-tift'  had  been  prevented  from  performing  the  contract  on  his  part,  he  could 
not  have  sued  the  defendants  for  a  breach  of  it.  But,  where  the  company  have  had 
all  the  benefit  they  could  derive  from  the  contract,  there  is  nothing  in  the  statute  to 
relieve  them  from  the  payment  of  the  stipulated  price.  The  general  averment  that 
all  things  had  happened  necessary  to  entitle  the  plaintiff  to  payment  of  the  stipulated 
sums,  amounts  to  an  allegation  that  whatever  was  necessary  to  give  force  to  the 
contract  had  been  done  (a).  Whether  or  not  the  contract  had  been  approved  and 
confirmed  at  a  meeting  of  the  shareholders,  is  a  matter  that  is  more  exclusively  in 
the  knowledge  of  the  defendants  than  in  that  of  the  plaintiff ;  and,  if  it  had  not  been 
so  approved  and  confirmed,  the  defendants  should  have  replied  to  that  fact.  If  the 
contract  is  of  no  force,  the  pleas  are  not  good  as  equitable  pleas,  unless  they  go  on 
to  shew  that  the  parties  could  be  restored  to  their  original  condition  ;  //  n<i<l  v. 
Downes,  is  Yes.  L20;  Anderson  v.  Radcliffe,  1  Ellis,  B.  &  E.  806  (in  error,  819).  That 
cannot  be  done  here.  An  equitable  plea  is  only  allowed  where  the  facts  disclosed 
are  such  as  would  afford  ground  for  an  absolute  perpetual  injunction  in  a  court  of 
equity:  The  Mines  Royal  Society  v.  Magnay,  10  Exch.  489. 

Then,  the  pleas  addressed  to  the  second  count  afford  no  answer  thereto.  The 
subject-matter  of  that  count  comes  within  the  exception  in  the  29th  section  of  the 
7  &  8  Yict.  c.  110.  The  contract  is  for  the  purchase  of  articles,  and  for  the  services 
of  an  engineer.  [Erie,  G.  J.  The  plaintiff  is  engaged  to  superintend  the  performance 
of  certain  work  under  a  contract  de  facto.  If  the  engineer  had  been  a  person  other 
than  the  con-[195]tractor,  the  defendants  could  not  have  set  up  the  illegality  of  the 
contract  as  an  answer  to  the  claim.] 

The  fifteenth  plea,  which  is  pleaded  to  the  third,  fourth,  fifth,  sixth,  seventli,  and 
eighth  counts,  is  also  bad.  The  29th  section  has  no  application  to  the  case  of  a  loan 
of  money  on  debentures ;  and,  if  it  has,  everything  has  been  done  that  is  necessary 
to  give  validity  to  the  contract.  [Erie,  C.  J.  The  case  of  Teversham  v.  Cameron's 
Coalbrook  Steam  Coal  and  Swansea  and  Lougher  Railway  Company,  3  I>e  Gex  &  S.  296, 
is  a  distinct  authority  to  shew  that  a  loan  of  money  from  a  director  to  the  company 
is  within  s.  29.]  There  the  agreement  was  a  very  special  one,  giving  the  plaintiff  a 
lien  upon  the  calls,  not,  as  here,  an  ordinary  loan  of  money  on  debenture.  And  no 
reasons  are  given  for  the  decision.  [Erie,  C.  .1.  The  policy  of  the  legislature  was,  to 
prevent  the  directors  from  making  bargains  in  which  they  had  a  personal  interest  with 
the  company.]     The  deed  is  only  evidence  of  the  contract.     It  might  well  have  been 

or  conditions  as  in  the  last  plea  mentioned,  or  that  the  failure  to  give  such  guarantee 
or  security  as  therein  mentioned  was  attributable  to  him." 

And,  as  to  the  demurrer  to  the  second  replication  to  the  24th  plea, — "That  such 
plea  is  a  divisible  plea,  and  that  the  replication  is  therefore  a  good  answer  to  so  much 
of  that  plea  as  it  is  addressed  to  ;  that,  if  such  plea  be  not  divisible,  such  replication 
furnishes  no  answer  to  the  entire  plea,  because  it  shews  that  t'  e  plaintiff's  claim  was 
not  entirely  satisfied  ;  and  that  it  is  no  objection  to  such  replication  that  it  is  pleaded 
to  a  part  of  such  plea  only." 

(a)  As  to  the  effect  of  this  general  allegation  of  performance,  see  Roberts  v.  Brett, 
ante,  vol.  vi.,  p.  633,  per  Cromptou,  J. 
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Bubmitted  to  a  meeting  of  shareholders  before  its  execution.  [Erie,  C.  J.  The  deed 
is  the  contract.] 

The  eighth  plea  sets  up  a  separate  and  independent  agreement  on  the  part  of  the 
plaintiff  to  guarantee  to  the  shareholders  6  per  cent,  on  the  paid  up  capital.  How 
can  that  be  a  condition  precedent  to  the  plaintiff's  right  to  sue  for  the  breach  of  the 
contract  declared  on  I     Christie  v.  Iloirlhi,  ante,  vol.  vii.,  p.  561,  shews  that  it  cannot. 

Then,  as  to  the  demurrer  to  the  replication  to  the  twenty-fourth  plea, — if  the 
whole  consideration  is  not  maintained  in  its  integrity,  the  plea  is  bad.  An  accord  is 
one  entire  thing.  The  plea  alleges  that,  before  action,  the  defendants  satisfied  and 
discharged  the  plaintiff's  claim  therein  pleaded  to  by  paying  him  divers  moneys  and 
delivering  to  him  divers  securities,  [196]  &c.  To  this  the  plaintiff  replies,  that  the 
securities  were  delivered  to  and  accepted  by  him  on  the  faith  of  a  representation  by 
the  defendants  that  they  were  valid  securities  creating  a  liability  on  the  part  of 
defendants  to  pay  thereunder  divers  moneys,  whereas  they  were  at  the  time,  as  the 
defendants  well  knew,  invalid  and  worthless.  If  any  one  of  the  things  which 
constitute  the  bargain  turn  out  to  be  contrary  to  the  representation,  the  defendants 
have  Dot  done  all  that  was  necessary  to  constitute  an  answer  to  the  plaintiff's  claim, 
'l'lic  mere  allegation  that  the  securities  turned  out  to  be  worthless  would  not  have  been 
enough  :  Haigh  v.  Brocks,  10  Ad.  &  E.  309,  323,  2  P.  &  D.  477,  4  P.  &  D.  288.  But 
here  the  replication  goes  on  to  allege  that  the  plaintiff  agreed  to  accept  the  securities 
only  provided  they  were  valid.  [Byles,  .).  Not  "provided,"  but  ''upon  the  repre- 
sentation that"  they  were  valid.] 

Petersdorff,  Serjt.  (with  whom  was  Lucius  Kelly),  contra  (a).  This  matter  has 
been  under  the  considera-[197]-tion  of  Vice-Chancellor  Wood,  in  Tie  the  South  Essex 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"  1.  That,  in  equity,  a  director  of  a  joint-stock  company  is  incapacitated  by  the 
relation  in  which  he  stands  to  the  company  from  entering  into  any  contract  with  such 
company  in  the  subject  matter  of  which  he  is  personally  interested,  or  from  deriving 
any  benefit  from  any  such  contract,  except  so  far  as  he  may  be  expressly  impowered 
to  do  so  by  the  statute  law  or  by  the  deed  of  settlement  of  the  company  : 

"2.  That  it  appears  from  the  7th,  11th,  15th,  and  20th  pleas  that  the  contracts 
sued  on  were  contracts  in  the  respective  subject-matters  of  which  the  plaintiff  was 
personally  interested  ;  and  that,  there  being  no  statutory  provision,  nor  (so  far  as 
appears)  any  provision  in  the  deed  of  settlement  making  them  valid,  they  are  void 
as  against  the  defendants  : 

"3.  That  the  29th  section  of  the  statute  7  &  S  Vict.  c.  110,  by  prohibiting 
directors  from  voting  or  acting  as  such  on  the  subject  of  contracts  in  which  they  were 
concerned  or  interested,  rendered  void  as  against  the  company  all  contracts  entered 
into  with  directors  so  voting  or  acting  : 

"4.  That  the  act  made  such  contracts  void  in  equity,  if  not  at  law  : 

"5.  That  the  7th,  11th.  15th,  and  20th  pleas  are  good  in  substance,  and  any 
answer  thereto  ought  to  have  come  by  way  of  replication  : 

"6.  That  it  expressly  appears  from  the  8th,  12th,  and  21st  pleas  that  the  contracts 
sued  on  were  entered  into  conditionally  on  the  performance  of  the  terms  stated  in 
the  pleas  : 

"7.  That  the  non-performance  of  the  terms  and  conditions,  and  the  other  facts 
staled  in  the  pleas,  constitute  good  defences  to  the  plaintiff's  respective  claims  therein 
pleaded  to  : 

"8    That  the  8th,   12th,  and  21st  pleas  are  good  in  substance: 

"9.  That  the  24th  plea  is  indivisible;  and  the  fact  that  the  deeds  and  securities 
(being  only  a  portion  of  the  things  taken  in  satisfaction)  were  invalid,  is  no  answer 
to  any  part  of  the  plea  : 

"10.  That,  for  aught  thai  appears  to  the  contrary  the  alleged  misrepresentation 
may  have  been  of  mere  matter  of  law  : 

"  11.  That  the  replication  does  not  allege  thai  the  representation  was  fraudulent) 

nor  that  the  accord  or  satisfaction  was  conditional  on  the  validity  of  the  deeds  and 
securities  : 

"12.  That  the  plaintiff's  being  deprived  of  the  benefit  of  a  portion  of  the  things 

accepted  in  satisfaction,  is  no  answer  to  the  plea." 
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Gas-Light  and  Cole  Company,  Ex  parte  Stears,  29  Law  J.,  Chan.  43,  where  the  claim  of 
the  plaintiff  under  a  contract  for  the  erection  of  the  company's  works  was  disallowed. 
The  Vice-Chancellor  there  says :  "  The  object  of  the  act  clearly  was,  to  prevent 
persons  in  the  position  of  trustees  from  entering  into  contracts  on  behalf  of  their 
cestuis  que  trust,  in  which  they  were  themselves  personally  interested."  And,  after 
reading  the  "29th  section,  his  Honour  continues, — "That  must  refer  to  any  contract 
entered  into  by  a  director  by  which  he  shall  engage  to  supply  articles  to  the 
com-[198]-pany  ;  and  the  exception  only  means  that  he  may  deal  with  the  company 
like  any  other  customer,  that  is,  he  may  buy  coals,  water,  or  gas,  according  to  the 
business  of  the  company."  There  are  .also  express  decisions  at  law  as  to  the  effect  of 
that  section.  The  question  was  fully  discussed  in  the  House  of  Lords  in  the  case  of 
The  Aberdeen  Railway  Company  v.  Blakie,  I  Macqueen,  46,  where  Lord  Cranworth,  C, 
says  :  "  A  corporate  body  can  only  act  by  agents,  and  it  is  of  course  the  duty  of  those 
agents  so  to  act  as  best  to  promote  the  interests  of  the  corporation  whose  affairs  they 
are  conducting.  Such  agents  have  duties  to  discharge  of  a  fiduciary  nature  towards 
their  principal.  And  it  is  a  rule  of  universal  application  that  no  one  having  such 
duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in  which  he  has,  or 
can  have,  a  personal  interest  conflicting,  or  which  may  possibly  conflict,  with  the 
interests  of  those  whom  he  is  bound  to  protect.  So  strictly  is  this  principle  adhered 
to,  that  no  question  is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a 
contract  so  entered  into.  It  obviously  is,  or  may  be,  impossible  to  demonstrate  how 
far  in  any  particular  case  the  terms  of  such  a  contract  have  been  the  best  for  the 
interest  of  the  cestui  que  trust,  which  it  was  possible  to  obtain.  It  may  sometimes 
happen  that  the  terms  on  which  a  trustee  has  dealt  or  attempted  to  deal  with  the 
estate  or  interests  of  those  for  whom  he  is  a  trustee,  have  been  as  good  as  could  have 
been  obtained  from  any  other  person, — they  may  even  at  the  time  have  been  better. 
But  still  so  inflexible  is  the  rule  that  no  inquiry  on  that  subject  is  permitted.  The 
EInglish  authorities  on  this  head  are  numerous  and  uniform.  The  principle  was  acted 
on  by  Lord  King  in  Keech  v.  Sandford,  Cas.  Temp.  King,  61,  and  by  Lord  Hardwicke, 
in  Whelpdah  v.  Cookson,  1  Vez.  sen.  8  ;  and  the  whole  subject  was  considered  by  Lord 
Kldon  on  a  [199]  great  variety  of  occasions.  It  is  sufficient  to  refer  to  what  fell  from 
that  very  learned  and  able  judge  in  Ex  parte  James,  8  Yes.  337."  So,  in  Ernest  v. 
Ninholls,  6  House  of  Lords  Cases,  401,  it  was  distinctly  held,  that  there  can  be  no 
remedy  against  a  company  registered  under  the  7  &  8  Vict.  c.  110,  on  any  contract 
to  which  a  director  of  the  company  is  a  party,  and  in  which  he  is  interested,  unless 
the  provisions  of  the  29th  section  of  that  statute  have  been  strictly  observed. 

As  to  the  eighth  and  twelfth  pleas,  it  can  hardly  be  contended  that  they  are 
sustainable.  [Erie,  C.  J.  Had  you  not  better  withdraw  the  twenty-fourth  plea1?]  It 
is  submitted  that  that  is  a  perfectly  good  plea,  and  that  the  replication  to  it  is  bad. 
You  cannot  defeat  a  plea  of  accord  and  satisfaction,  which  is  in  its  nature  indivisible, 
— Gabriel  v.  Dresser,  15  C.  B.  622, — by  shewing  that  some  portion  of  that  which  was 
given  and  accepted  in  satisfaction  did  not  answer  the  purpose  or  the  expectations  of 
the  party  receiving  it.  [Erie,  C.  J.  If  the  replication  had  been  pleaded  on  "equit- 
able grounds,"  we  think  it  would  have  been  a  good  answer  to  that  portion  of  the  plea 
to  which  it  is  pleaded.  Let  it  be  so  amended.]  The  replication,  it  is  submitted, 
discloses  no  equity.  The  plaintiff  should  have  offered  to  restore  the  money  and  the 
securities.  [Erie,  C.  J.  The  equity  clearly  is  that  the  plaintiff's  demand  should  be 
cancelled  to  the  extent  of  the  money,  but  not  as  to  the  securities  which  he  was  induced 
by  a  misrepresentation  of  their  value  to  accept.  It  is  merely  a  question  of  the  costs 
of  this  small  channel  of  pleading:  there  is  no  doubt  an  issue  upon  it.] 

Temple,  in  reply.  The  case  before  Vice-Chaneellor  Wood  is  not  conclusive. 
[Erie,  C.  J.  Independently  of  that  case,  my  judgment  was  against  you  on  the  main 
point.]  The  question  of  debentures  was  not  [200]  before  his  Honour.  [Byles,  J. 
Loans  on  debentures  clearly  fall  within  the  words  of  the  judgment.] 

Erle,  C.  J.  This  was  an  action  upon  a  contract  between  the  plaintiff  and  the 
defendants,  under  which  the  latter  were  to  pay  to  the  former  a  given  sum  of  money 
for  the  erection  by  him  of  certain  gas-works  and  laying  down  certain  mains  and  pipes, 
and  also  to  pay  him  a  certain  percentage  upon  all  outlay  and  contracts  on  behalf  of 
the  company  in  which  the  plaintiff  should  be  concerned  either  as  engineer  or  con 
tractor  for  them  ;  and  there  was  a  further  claim  for  money  lent.  In  respect  of  each 
of  these  claims  there  is  a  plea  founded  upon  the  29th  section  of  the  Joint-Stock 
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Companies  Act,  7  &  8  Vict.  c.  110,  which  enacts,  "that,  if  any  director  of  a  joint- 
stock  company  registered  under  this  act  be  either  directly  or  indirectly  concerned  or 
interested  in  any  contract  proposed  to  be  made  by  or  on  behalf  of  the  company, 
whether  for  land,  materials,  work  to  be  done,  or  for  any  purpose  whatsoever,  during 
the  time  he  shall  be  a  director,  he  shall,  on  the  subject  of  any  such  contract  in  which 
he  may  be  so  concerned  or  interested,  be  precluded  from  voting  or  otherwise  acting 
as  a  director ;  and  that,  if  any  contract  or  dealing  (except  a  policy  of  assurance,  grant 
of  annuity,  or  contract  for  the  purchase  of  an  article  or  of  service,  which  is  respectively 
the  subject  of  the  proper  business  of  the  company,  such  contract  being  made  upon  the 
same  or  the  like  terms  as  any  like  contract  with  other  customers  or  purchasers,)  shall 
be  entered  into,  in  which  any  director  shall  be  interested,  then  the  terms  of  such 
contract  or  dealing  shall  be  submitted  to  the  next  general  or  special  meeting  of  the 
shareholders  to  be  summoned  for  that  purpose  ;  and  that  no  such  contract  shall  have 
force  until  approved  and  confirmed  by  the  majority  of  votes  of  the  [201]  shareholders 
present  at  such  meeting."  It  appears  to  me  that  each  of  these  contracts  is  within 
that  29th  section.  With  certain  exceptions,  the  section  provides  that  contracts  made 
by  a  director  with  the  company  shall  have  no  force  until  approved  and  confirmed  at 
a  meeting  of  the  shareholders  :  and  here  there  was  no  such  approval  and  confirmation. 
The  meaning  of  the  section  is  clear.  The  directors  are  trustees  on  behalf  of  the 
general  body  of  shareholders,  and  as  such  are  bound  in  all  contracts  entered  into  by 
them  for  the  company  to  look  exclusively  to  the  interests  of  the  company.  If  a 
director  has  a  private  and  personal  interest  in  a  contract  made  with  a  company,  his 
private  interest  will  conflict  with  the  duty  he  owes  to  those  whom  he  represents.  The 
legislature  has  thought  that  the  private  interest  might  in  some  instances  prevail  over 
the  public  duty,  and  therefore  has  hedged  round  these  contracts  with  the  general 
provision  that  they  shall  be  void  and  of  no  force  unless  confirmed  and  approved  at  a 
meeting  of  shareholders,  as  before  mentioned.  The  first  branch  of  Mr.  Temple's 
argument  related  to  the  contract  for  work  and  materials  to  be  done  for  and  supplied 
to  the  company  ;  and,  as  to  this,  he  urged  that  the  case  did  not  fall  within  the  29th 
section,  because  the  work  had  been  done  by  the  plaintiff",  and  the  company  had  had 
the  benefit  of  it,  and  so  the  consideration  was  executed,  and  that,  when  the  considera- 
tion was  executed,  the  company  were  bound  to  pay  the  stipulated  price,  and  the  clause 
in  question  did  not  apply.  I  am  of  opinion,  however,  that  the  29th  section  does 
apply  ;  and  I  should  have  come  to  that  conclusion  even  if  the  matter  were  res  integra. 
The  contract  in  which  a  director  is  interested  is  to  be  of  no  force  unless  it  receives  the 
required  confirmation.  The  claim  here  is  founded  upon  a  contract  falling  within  that 
description.  The  contract,  therefore,  being  void,  [202]  the  action  cannot  be  sustained. 
This  view  is  confirmed  by  the  decision  of  the  House  of  Lords  in  Ernest  v.  Nicliolls, 
6  House  of  Lords  Cases,  401.  I  am  therefore  of  opinion  that  the  seventh,  eleventh, 
fifteenth,  and  twentieth  pleas  afford  a  good  answer  to  the  first  count. 

The  second  count  is  founded  upon  a  claim  for  a  percentage  agreed  to  be  paid  by 
the  company  to  the  plaintiff  on  all  outlay  and  contracts  for  and  on  behalf  of  the 
company  in  which  the  plaintiff  should  be  concerned  either  as  engineer  or  contractor 
for  them.  It  has  been  contended  on  the  part  of  the  plaintiff  that  this  claim  falls 
within  the  exception  contained  in  s.  29,  and  so  is  taken  out  of  the  general  provision. 
The  winds  of  the  exceptioti  are, — "Except  a  policy  of  assurance,  grant  of  annuity,  or 
contract  for  the  purchase  of  an  article,  or  of  service,  which  is  respectively  the  subject 
of  the  propel1  business  of  the  company,  such  contract  being  made  upon  the  same  or 
the  like  terms  as  any  like  contract  with  other  customers  or  purchasers."  Is  a  contract 
by  the  company  to  pay  their  engineer  a  percentage  on  outlay  within  that  exception  I 
I  think  not.  It  is  not  in  the  nature  of  one  of  the  contracts  to  which  "usual  terms" 
could  apply;  and  there  is  no  averment  in  the  count  that  it  is  within  the  exception. 
And,  further,  we  have  the  interpretation  of  Vice-L'hanct'llor  Wood  in  this  vary  case, 
29  Law  J.,  Chan.  -11,  where,  after  observing  that  the  29th  section  "must  refer  to  any 
contract  entered  into  by  a  director,  by  which  he  shall  engage  to  supply  articles  to 
the  company,"  he  says:  "The  exception  only  means  that  he  may  deal  with  the  coin 
pany  like  any  other  customer, — that  is,  he  may  buy  coals,  water,  or  gas,  according  to 
the  business  of  the  company."  I  am,  therefore,  of  opinion  t  li.it  t  he  oont  raot  in  quest  ion 
is  not  within  the  exception  :  and  1  also  think,  that,  ii  [203]  the  plaintiff  meant  to  rely 
upon  the  exception,  he  should  have  averred  the  contract  declared  on  to  be  within  it. 

The  third  claim  is  in  respect  of  moneys  borrowed  by  the  company  on  debentures. 
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Are  these  contracts  with  the  company  within  the  terras  of  the  29th  section  i  That 
resolves  itself  into  the  question  whether  a  borrowing  of  money  is  a  contract  The 
very  way  of  stating  the  question  furnishes  the  answer  to  it.  Contracts  by  a  joint- 
stock  company  for  the  borrowing  of  money  from  a  director  are  quite  as  much  within 
the  mischief  before  adverted  to  as  any  other  description  of  contract.  With  respect, 
therefore,  to  all  the  three  grounds  of  claim,  it  seems  to  me  that  the  fact  of  the 
plaintiff's  being  a  director  deprives  him  of  the  power  to  enforce  them.  The  decree 
of  Vice-Chancellor  Wood  is  impliedly  an  expression  of  an  opinion  to  that  effect. 
And  the  case  of  Teversham  v.  Cameron's  Coalbrook  Steam  Coal  and  Swansea  and  Lougher 
Railway  Company,  3  De  Gex  &  Sm.  296,  is  a  distinct  expression  of  opinion  by  Vice- 
Chancellor  Knight  Bruce  that  a  loan  of  money  to  a  company  is  a  contract  within 
s.  2'.).  The  demurrers,  therefore,  to  the  pleas  relying  on  the  plaintiff's  directorship 
must  be  decided  in  favour  of  the  defendants. 

Another  ground  of  defence,  viz.  that  set  up  by  the  eighth  and  twenty-first  pleas, — 
that  the  company  was  induced  to  and  did  enter  into  the  agreement  on  the  terms  and 
conditions  that  the  plaintiff  would  guarantee  and  secure  to  the  satisfaction  of  the 
directors  of  the  company  the  regular  payment  for  ten  years  to  the  shareholders  of 
a  clear  net  annual  dividend  of  6  per  cent,  on  the  amount  of  capital  paid  up,  and 
that  the  plaintiff  had  never  given  the  security  or  paid  any  dividend.  I  am  of 
opinion  that  those  pleas  disclose  no  defence  to  the  action.  The  contract  on  [204] 
thr  part  of  the  company  to  pay  the  stipulated  sums,  and  that  on  the  part  of  the 
plaintiff  to  give  the  guarantee  and  pay  the  dividends,  are  independent  contracts. 
The  measure  of  damages  for  the  breach  would  be  very  different  in  each.  In 
the  one  case  the  damages  might  be  many  thousand  pounds  ;  in  the  other,  viz.  for 
failing  to  give  the  stipulated  guarantee,  they  might  be  merely  nominal. 

Then,  as  to  the  twenty-fourth  plea, — the  accord  and  satisfaction.  The  defendants 
allege  that  they  satisfied  and  discharged  the  plaintiff's  claim  therein  pleaded  to  by 
paying  to  him  divers  moneys  and  executing  and  delivering  to  him  divers  deeds  and 
securities  for  money,  &e.  To  this  the  plaintiff  replies,  that,  as  to  the  deeds  and 
securities  they  were  accepted  by  him  on  the  faith  of  a  representation  by  the  defen- 
dants that  they  were  valid  deeds  and  securities,  whereas  they  were  to  the  defendants' 
knowledge  void.  The  question  is  whether  that  is  a  good  replication.  The  plea  being 
on  equitable  grounds,  and  the  replication  on  equitable  grounds,  it  appears  to  me  that 
the  replication  is  good.  Supposing  the  plaintiff  to  claim  10001.,  and  the  defendants 
to  plead  an  accord  and  satisfaction  by  the  delivery  to  the  plaintiff  of  1001.  in  money, 
and  deeds  and  securities  worth  9001.,  and  an  equitable  replication,  as  to  the  deeds  and 
securities,  that  the  plaintiff  had  been  imposed  upon  by  a  representation  that  they  were 
valid  securities,  whereas  they  turned  out  to  be  worthless, — the  plea  clearly  would  be 
no  good  bar  in  equity  as  to  the  10001.,  but  the  1001.  only  would  be  deducted.  Credit 
would  be  given  for  that  sura,  but  not  for  the  9001.  I  therefore  think  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer  to  the  replication  to  the  twenty-fourth  plea,  as 
well  as  on  the  demurrers  to  the  eighth  and  twelfth  pleas ;  but  that  our  judgment 
must  be  for  the  defendants  on  the  demurrers  to  the  other  pleas. 

[205]  Byles,  J.  I  am  of  the  same  opinion.  In  one  sense  it  is  not  matter  of 
regret  that  we  had  not  heard  of  Vice-Chancellor  Wood's  judgment  until  we  had 
already  formed  our  opinion  upon  the  rather  comprehensive  words  of  the  29th  section 
of  the  7  &  8  Vict.  c.  110.  I  think  it  is  quite  clear  that  that  section  is  in  affirmance 
of  the  ordinary  law,  that  parties  who  are  intrusted  with  a  fiduciary  character  shall  not 
deal  with  those  whom  they  represent.  Thus,  trustees,  executors,  assignees  of  bank- 
rupts; and  mortgagees  in  trust  for  sale,  are  prohibited  from  dealing  with  their  cestuis 
que  trust  in  respect  of  property  so  held  by  them  in  trust.  So  also  is  the  law  with 
respect  to  principal  and  agent  and  attorney  and  client.  At  all  events,  the  29th 
section  is  in  affirmance  of  the  common  law,  and  should  be  read  liberally.  The  terms 
of  it  shew  that  such  was  the  intention  of  the  legislature.  It  provides  that,  "if  any 
contract  or  dealing"  (with  certain  exceptions  which  do  not  apply  here)  "shall  be 
entered  into  in  which  any  director  shall  be  interested,  then  the  terms  of  such  contract 
or  dealing  shall  be  submitted  to  the  next  general  or  special  meeting  of  the  shareholders 
to  be  summoned  for  that  purpose;  and  that  no  such  contract  shall  have  force  until 
approved  and  confirmed  by  the  majority  of  votes  of  the  shareholders  present  at  such 
meeting."  If  a  director  is  interested  in  any  contract  made  with  the  company,  such 
contract  is  of  no  force  unless  it  has  been  approved  and  confirmed  in  the  manner  pointed 
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out.  I  must  confess  I  do  not  feel  the  force  of  Mr.  Temple's  distinction  between  contracts 
on  executory  and  those  on  executed  considerations  :  they  seem  to  me  all  to  fall  within 
the  mischief  which  the  section  was  pointed  at.  Here,  it  is  true,  the  plaintiff  is  one  of 
several  directors.  But,  we  may  conceive  a  case  where  he  might  he  a  sole  surviving 
director,  or  where  there  were  two  or  three  surviving  directors  all  [206]  having  the 
same  interest  in  the  contract;  could  it  be  allowed  in  such  a  case, — where  there  would 
be  no  one  to  look  after  the  just  interests  of  the  company, — that  the  contract  should 
lie  held  valid,  independently  of  the  statute?  However,  here  the  contract  is  beyond 
all  doubt  within  the  intention  and  within  the  terms  of  the  29th  section,  which  was 
meant  to  embrace  contracts  of  every  sort  except  those  specially  excepted.  Mr.  Temple 
relies  upon  the  general  allegation  of  performance  of  all  conditions  precedent  in  the 
declaration.  But  that  averment  is  made  with  reference  to  a  contract  which  as  stated 
in  the  declaration  has  no  vice.  As  to  the  replication  on  equitable  grounds  to  the 
twenty-fourth  plea,  I  agree  with  the  rest  of  the  court  that  the  plaintiff  is  entitled 
to  our  judgment.  Where  one  has  by  misrepresentation  induced  another  to  enter  into 
a  contract  into  which  but  for  such  misrepresentation  he  would  not  have  entered, 
whether  the  misrepresentation  were  wilfully  made  or  a  mere  mistake,  equity  will, 
I  conceive,  give  relief.  The  result  is,  that  our  judgment  upon  the  whole  record, 
except  as  to  the  demurrers  to  the  eighth  and  twelfth  pleas  and  the  demurrer  to 
the  replication  to  the  twenty-fourth  plea,  will  be  for  the  defendants. 

Keating,  J.  I  entirely  concur  in  the  opinion  given  by  my  Lord  and  my  Brother 
Byles.  There  was  one  argument  urged  by  Mr.  Temple  to  which  I  wish  to  advert, 
viz.  that,  if  the  approbation  and  confirmation  of  a  meeting  of  the  shareholders  was 
required,  the  plaintiff  was  not  bound  to  allege  that  such  approbation  and  confirmation 
had  been  obtained,  but  that  the  defendants,  as  having  the  better  knowledge  on  the 
subject,  should  have  negatived  it.  But  I  apprehend  that  that  argument  is  met  by 
the  very  terms  of  the  29th  section,  which  provides  that  "  no  such  contract  [207]  shall 
have  force  until  approved  and  confirmed  by  the  majority  of  votes  of  the  shareholders," 
&c.  I  am  therefore  of  opinion  that  it  lies  on  the  plaintiff  to  shew  that  the  contract 
was  one  which  was  capable  of  being  enforced.  It  was  also  urged  that  the  resolutions 
which  preceded  the  contract  was  a  sufficient  affirmation  by  the  shareholders  of  their 
approbation  of  it.  But  I  am  of  opinion  that  those  resolutions  are  not  equivalent  to 
a  subsequent  approbation  :  they  might  have  been  entered  into  by  a  totally  different 
set  of  persons.  I  also  agree  with  my  Brother  Byles  that,  on  equitable  grounds,  the 
replication  negativing  a  portion  of  the  consideration  would  he  a  good  answer  in  equity 
to  the  twenty-fourth  plea. 

Judgment  for  the  plaintiff'  on  the  demurrers  to  the  eighth  and  twelfth  pleas  and  to 
the  replication  to  the  twenty-fourth  plea;  and  judgment  for  the  defendants  on  the 
demurrers  to  the  seventh,  eleventh,  fifteenth,  twentieth,  and  twenty-first  pleas. 

[208]    Roberts,  Appellant;  Preston,  Respondent.    Nov.  l-tth,  1860. 

Upon  an  information  before  justices  on  behalf  of  a  railway  company,  for  an  offence 
against  their  act  of  incorporation,  in  placing  stones  and  rubbish  on  the  railway,  and 
thereby  obstructing  the  free  passage  of  the  same,  the  evidence  was  that  the  act 
was  done  by  certain  persons  employed  by  the  defendant  to  repair  a  wall  between 
the  railway  and  his  premises  adjoining,  and  that  on  one  occasion  the  defendant 
himself,  who  was  standing  by,  nodded  his  head  and  directed  the  workmen  to 
go  on: — Held,  on  appeal  under  the  20  and  21  Vict.  c.  43,  s.  2,  that  there  was 
evidences  to  warrant  the  justices  in  convicting  the  defendant. — Held  also,  that  the 
person  lodging  the  complaint  on  behalf  of  the  company  was  properly  made  the 
respondent  in  the  appeal. 

An  information  was  laid  on  the  Mist  of  August,  I860,  on  behalf  of  the  Xantlle 
Railway  Company,  under  the  Nantlle  Railway  Company's  Act,  G  Q-.  4,  c.  lxiii., 
intituled,  "An  Act  for  making  and  maintaining  a  railway  or  tramroad  from  or 
near  a  certain  slate-quarry  called  Cloddfarlon,  in  the  parish  of  Llandwrog,  in  the 
county  of  Carnarvon,  to  the  town  and  purl  of  Carnarvon,  in  the  same  county, 
against  Robert  Robert  Roberts,  of  Carnarvon,  in  the  said  county,  Hour-dealer.  The 
following  is  a  copy  of  the  information  upon  which  a  summons  was  issued  anil  served 
upon  the  said  Robert  Robert  Roberts  on   the   sail  1    31st   of   August,  to  appear  at  tho 
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grand  jury  room,  Carnarvon,  before  the  justices,  on  Saturday,  the   1st  of  September 
instant,  to  answer  the  said  information  : — 

"  The  information  of  Edward  Preston,  of  Carnarvon,  in  the  said  county,  taken  on 
oath  before  me,  the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace  for  the 
said  county,  this  31st  day  of  August,  1860,  who  saith  that  Robert  Robert  Roberts,  of 
Eastgate  Street,  Carnarvon,  Hour-dealer,  did,  on  the  28th  of  August  instant,  throw 
stones  and  rubbish  upon  a  part  of  the  Nantlle  railway,  and  wilfully  obstructed  the 
company's  agent  in  the  execution  of  the  Nantlle  Railway  Act,  and  obstructed  the 
free  passage  of  the  railway,  contrary  to  the  statute  in  that  case  made  and  provided." 

The  following  is  the  section  of  the  act  upon  which  the  information  was  laid: 
"  And  be  it  further  enacted  that,  if  any  person  shall  throw  any  gravel,  stones,  or 
rubbish,  or  any  matter  or  thing  upon  any  part  of  the  said  railway  or  tramroad  to  be 
made  by  virtue  of  this  act,  [209]  or  shall  wilfully  obstruct,  hinder,  or  prevent  any 
person  in  the  execution  of  this  act,  or  shall  do  any  other  act,  matter,  or  thing  to 
obstruct  the  free  passage  of  the  said  railway  or  tramroad,  or  any  part  thereof  respec- 
tively, every  person  so  offending  in  any  of  the  cases  aforesaid  shall  forfeit  and  pay  for 
every  such  offence  any  sum  not  exceeding  101." 

The  said  Robert  Robert  Roberts  is  the  owner  of  certain  premises  adjoining  the 
railway,  called  Bryn  Helen.  Roberts  with  his  solicitor  appeared  before  Charles  John 
Sampson  and  Charles  Millar,  Esquires,  two  of  Her  Majesty's  justices  of  the  peace  for 
the  said  county,  on  the  1st  of  September,  when  the  following  evidence  was  entered 
into :  — 

Edward  Preston  :  "  On  Tuesday  last,  about  ten  o'clock  in  the  morning,  I  met 
Robert  Robert  Roberts  by  the  office.  He  asked  me  if  1  would  allow  him  to  place 
some  stones  upon  the  railway  to  build  up  the  wall.  I  stated  I  could  not ;  but  I  thought 
if  he  applied  to  the  company  they  would  repair  it  for  him.  I  went  to  the  railway 
about  three  o'clock  in  the  afternoon,  and  saw  masons  at  work  between  the  rail  and 
the  fence  wall.  There  were  stones  placed.  They  were  so  close  to  the  rail  that  [ 
was  afraid  the  train  would  be  thrown  off  the  rails.  The  driver  of  the  tram  walked 
past  the  spot.  I  ordered  the  men  to  leave  the  ground.  I  ordered  the  stones  to  be 
removed,  and  an  account  to  be  kept." 

Cross-examined  :   "  An  action  has  been  brought  against  me." 

Owen  Ellis  :  "  I  went  with  Mr.  Preston  on  Tuesday  last  to  the  fence  wall :  there 
were  men  working.  Mr.  Preston  told  the  men  to  go  away  ;  when  Robert  Robert 
Roberts  said,  in  Welsh,  the  men  should  proceed.  There  were  stones  on  the  railway. 
One  stone  was  within  three  inches  of  the  rail ;  they  were  all  between  the  rail  and  the 
wall,  a  space  of  eighteen  inches  :  [210]  there  were  two  heaps  of  stones.  I  kept  an 
account  of  the  stones.  Forty  stones  were  taken  off  the  line  and  thrown  over,  and 
three  pieces  of  slate." 

Cross-examined:  "None  of  the  forty  stones  were  taken  off  the  wall  by  Mr. 
Preston's  men  :  they  were  stones  taken  from  the  wall  previously,  and  then  thrown 
over.  Mr.  Preston  told  the  men  to  go  away.  A  man  made  an  attempt  to  measure 
the  distance.  Mr.  Preston  did  not  lav  hold  of  the  man.  The  stone  that  was  within 
three  inches  was  not  thrown  there  by  a  squabble  between  Preston  and  the  man.  Some 
of  the  stones  were  as  near  the  wall  as  they  could  be.  I  did  not  see  any  of  the  men 
placing  the  stones.  There  were  some  loose  on  the  wall.  Some  of  the  men  were  at  it 
building.  Roberts  was  on  the  premises  at  Bryn  Helen,  behind  the  wall.  After  Mr. 
Preston  had  told  the  men  to  go  away,  Roberts  said  in  Welsh  to  the  men,  '  Go  on,' 
and  nodded." 

Re-examined:  "The  stones  that  were  on  the  wall  were  not  ' built  in '  stones.  I 
saw  Roberts  on  the  railway  as  I  was  going  there  :  and,  when  we  got  there,  he  went 
through  the  door,  and  stood  on  his  own  ground." 

Joseph  M'Carter :  "  I  am  a  driver  on  Nantlle  Railway,  and  drove  a  train  last 
Tuesday,  and  saw  stones  on  the  line  under  Bryn  Helen.  If  I  had  seen  stones  on  any 
other  part  of  the  line,  I  would  have  slackened  my  speed.  I  slackened  my  speed 
there." 

Alexander  Marshall:  "I  was  on  the  railway  by  Bryn  Helen  on  Tuesday.  There 
is  a  small  water  table  there.  There  is  not  more  than  enough  of  room  for  vehicles  : 
about  eighteen  inches  between  the  rail  and  the  wall.  There  was  one  stone  close  to 
the  rail  which  was  dangerous.     I  saw  stones  upon  the  railway." 

Cross-examined:  "It  is  possible  that  John  Jones  was  standing,  when  the  train 
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was  passing,  between  the  rail  and  wall.  It  was  the  closest  part  of  the  line.  I  should 
not  like  to  have  stood  there." 

[211]  This  closed  the  examination  in  support  of  the  information  :  and  no  evidence 
was  given  or  tendered  on  liehalf  of  Roberts 

Mr.  Williams,  solicitor  for  Roberts,  contended  that  there  was  no  evidence  what- 
ever in  support  of  the  information  to  fix  him,  Roberts,  with  any  of  the  allegations  in 
the  information.  The  justices  convicted  Roberts  in  the  sum  of  10s.  and  costs ;  when 
Williams  applied  in  writing  to  them  to  state  and  sign  a  case  setting  forth  the  facts 
and  the  grounds  of  their  determination,  for  the  opinion  of  the  court  of  Common  Pleas. 

Aspland,  for  the  appellant.  One  of  the  points  intended  to  be  urged  on  the  other 
side  is,  that  the  Nantlle  Railway  Company  should  have  been  made  respondents  here, 
and  not  Preston.  But,  if  that  were  any  ground  of  objection,  the  proper  course  would 
have  been  to  apply  to  strike  out  the  appeal.  Besides,  it  is  clear  that  Preston  alone 
could  have  been  the  informant.  As  long  ago  as  the  case  of  The  Werners'  Company  v. 
Forrest,  2  Stra.  1241,  it  was  held  that  a  corporation  cannot  sue  as  common  informers. 
There  are  many  cases  which  shew  that  the  information  need  not  be  laid  by  the  party 
grieved  himself,  unless  the  penalty  is  given  to  him  only:  see  Midelton  v.  Halt,  s  Ad. 
&  E.  155,  3  N.  &  P.  372(a).  [Erie,  C.  J.  Is  this  a  question  that  is  reserved  to  us 
by  the  justices  !| 

Brown,  contra  (J).  The  2nd  section  of  the  20  &  21  Viet.  c.  43,  under  which  this 
case  comes  before  the  [212]  court,  enacts  that,  "after  the  hearing  and  determination 
by  a  justice  or  justices  of  the  peace  of  any  information  or  complaint  which  he  or  they 
have  power  to  determine  in  a  summary  way,  by  any  law  now  in  force  or  hereafter  to 
be  made,  either  party  to  the  proceeding  before  the  said  justice  or  justices  may,  if 
dissatisfied  with  the  said  determination  as  being  erroneous  in  point  of  law,  apply  in 
writing  within  three  days  after  the  same  to  the  said  justice  or  justices  to  state  and 
sign  a  case  setting  forth  the  facts  and  the  grounds  of  such  determination  for  the  opinion 
thereon  of  one  of  the  superior  courts  of  law  to  be  named  by  the  party  applying." 
Here,  the  Nantlle  Railway  Company  were  the  parties  grieved,  and  the  notice  of  appeal 
should  have  been  given  to  them.  [Erie,  C.  J.  Your  argument  would  have  been  more 
tenable  if  the  penalty  or  part  of  it  went  to  the  party  grieved.  The  justices  here  dealt 
throughout  with  Preston  as  the  real  party.     There  is  nothing  in  the  objection.] 

Aspland.  Then,  as  to  the  merits, — in  order  to  sustain  this  appeal,  the  appellant 
must  shew  that  the  decision  of  the  justices  was  erroneous  in  point  of  law  ;  or,  in  other 
words,  that  there  was  no  evidence  to  support  the  conviction,  that  is,  none  upon  which 
the  justices  ought  reasonably  to  have  acted  :  Cuthbertson,  App.,  Parsons,  Resp.,  12  C.  B. 
304  ;  Tin-  Hi  Hi  At  Imhistrii  Life  .  I. murmur  <  'om/iaiv/,  App.,  Ward,  Resp.,  17  C.  B.  644.  The 
judgment  of  Maule,  J.,  in  the  first-mentioned  case  shews  the  true  principle.  "No 
doubt,"  he  says,  "if  it  could  have  been  made  to  appear,  by  any  infer-[213]-enee  of 
fact  that  could  legitimately  be  drawn  from  the  evidence  submitted  to  us,  that  the 
judgment  of  the  county-court  might  be  as  it  is  without  any  miscarriage  in  point  of  law 
on  the  part  of  the  judge  that  judgment  must  be  left  undisturbed,  notwithstanding  this 
court  might  incline  to  draw  inferences  from  the  facts  which  might  not  consist  with  the 
conclusion  which  lie  has  conic  to.  lint  we  feel  no  difficulty  whatever  in  saying  lh.it. 
drawing  any  inferences  that  could  legitimately  be  drawn  from  the  evidence  here  set 
forth,  the  judgment  for  the  respondent  could  not  have  been  arrived  at  without  error 
in  point  of  law, — that  is  to  say,  that  the  judge  of  the  county-court,  in  deciding  that 
there  was  any  evidence  to  warrant  him  in  holding  the  appellant  Liable  in  point  of  law 
for  the  injury  complained  of,  must  necessarily  have  been  wrong."  Here,  the  evidence 
does  not  shew  that  the  appellant  was  personally  guilty  of  anything  to   bring  him 

(a)  And  see  Mordm,  Aim.,  Porter,  Resp.,  ante,    vol.  vii.,  p.  (141. 

(b)  The  points  marked  for  argument  on  the  part  of  the  respondent,  v.-ere  as 
follows : — 

"That  the  testimony  of  the  witnesses  set  out  in  the  case  was  evidence  of  the 
offence  charged  against  the  appellant  ;  and  that  the  magistrates  were  the  sole  judges 
of  the .weight  of  the  evidence  :  That  the  evidence  proved  the  offence:  That  no  point 
of  law  was  raised  for  the  appellant,  or  decided  by  the  magistrates,  and  therefore  no 
appeal  lies :  And  that,  the  Nantlle  Railway  Company,  and  not  the  respondent,  were 
the  informers  before  the  magistrates,  and  that  notice  "I  appeal  should  have  been  given 
to  them  :  and  that  the  appeal  does  not  lie  against   Kdward    Preston.'' 
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within  the  act.  All  that  was  done  was  clone  by  his  agents.  The  only  shadow  of 
evidence  against  him,  was  that,  on  one  occasion,  he  was  standing  by.  [Byles,  J.  And 
that  he  directed  his  men  to  go  on,  and  nodded.] 

Erle,  C.  J.  Looking  at  all  the  facts  set  out  in  the  case,  we  are  all  satisfied  that 
the  conviction  was  right.     There  was  clear  evidence  to  fix  the  appellant. 

Appeal  dismissed,  with  costs. 

[214]     Smith  and  Others  v.  Vertue  and  Another.     Nov.  24th,  1860. 

[S.  C.  30  L.  J.  C.  P.  5G ;  3  L.  T.  583 ;  7  Jur.  N.  S.  395  ;  9  W.  R.  146.  Referred  to, 
Ebsworth  v.  Alliance  Marine  Insurance  Company,  1873,  L.  R.  8  C.  P.  607;  Decroix 
v.  Meyer,  1890-91,  25  Q.  B.  D.  349  ;  [1891]  A.  C.  520.] 

A  bill  was  accepted  by  the  defendants, — "Payable  on  giving  up  bill  of  lading  for  76 
bags  of  clover-seed  per  'Amazon,'  at  the  London  and  Westminster  Lank,  Borough 
Branch  : " — Held,  that  this  was  a  conditional  acceptance  to  this  extent,  that  the 
holders  were  only  entitled  to  receive  the  amount  on  delivering  over  to  the  acceptors 
the  bill  of  lading ;  but  that  they  were  not  bound  to  present  the  bill  on  the  precise 
day  on  which  it  became  due. 

The  first  count  of  the  declaration  stated  that  certain  persons  using  the  name,  style, 
and  firm  of  T.  B.  Sands  &  Co.,  on  the  24th  of  December,  1859,  in  parts  beyond  the 
seas,  to  wit,  at  New  York  in  the  United  States  of  America,  by  one  J.  A.  Edwards, 
their  agent  in  that  behalf,  made  their  bill  of  exchange  in  writing,  and  directed  the  same 
to  the  defendants  by  the  name,  style,  and  firm  of  Messrs.  Vertue  &  Sons,  and  thereby 
required  the  defendants  to  pay  to  the  order  of  themselves  the  said  T.  B.  Sands  &  Co., 
sixty  days  after  sight,  in  London,  2281.  3s.  5d.,  which  period  had  elapsed  before  the 
commencement  of  this  suit ;  and  the  defendants,  so  using  the  name,  style,  and  fii  m 
of  Vertue  &  Sons,  accepted  the  said  bill,  payable,  on  giving  up  a  bill  of  lading  for  76 
bags  of  clover-seed  per  "Amazon,"  at  the  London  and  Westminster  Bank,  borough 
branch  ;  and  the  said  T.  B.  Sands  &  Co.,  by  their  aforesaid  agent  in  that  behalf, 
indorsed  the  said  bill  to  a  certain  person  or  certain  persons  using  the  name,  style,  and 
firm  of  John  Stewart  &  Co.,  or  to  his  or  their  order ;  and  the  said  person  or  persons 
so  using  the  name,  style,  and  firm  of  John  Stewart  &  Co ,  indorsed  the  said  bill  to 
the  plaintiffs  ;  and  though  all  things  had  happened  and  had  been  done,  and  all  times 
had  elapsed,  to  entitle  the  plaintiffs  to  have  the  said  bill  paid  by  the  defendants,  yet 
the  defendants  had  not  paid  the  same. 

There  was  also  a  count  for  money  payable  to  the  plaintiffs  by  the  defendants  for 
money  found  to  be  due  from  the  defendants  to  the  plaintiffs  on  accounts  stated  between 
them  :  claim,  3001. 

First  plea, — to  the  first  count, — that  the  plaintiffs  were  not  ready  and  willing  to 
give  up  the  said  bill  of  [215]  lading  in  the  declaration  and  in  the  defendants'  said 
acceptance  mentioned,  as  alleged. 

Second  plea, — to  the  first  count, — that  the  drawers  of  the  said  bill  had  contracted 
to  sell  to  the  defendants  the  said  clover-seed  in  the  first  count  mentioned,  and  had 
shipped  the  same  on  board  a  ship  called  the  "Amazon  "  under  the  bill  of  lading  in  the 
said  first  count  mentioned,  and  that  the  defendants  accepted  the  said  bill  of  exchange, 
being  the  bill  in  the  first  count  mentioned,  in  payment  of  the  price  of  the  said  clover- 
seed  ;  that,  after  their  said  acceptance,  and  before  maturity  of  the  said  bill  of  exchange, 
the  defendants  contracted  to  sell  a  large  portion  of  the  said  clover-seed  to  certain 
persons,  the  said  last-mentioned  contract  of  sale  to  be  performed  by  the  defendants 
by  delivery  to  the  said  persons  on  or  before  the  said  14th  of  March,  1860,  being  the 
day  on  which  the  said  bill  should  become  due  :  That  on  the  said  14th  of  March,  1860, 
being  the  day  on  which  the  said  bill  of  exchange  became  due  and  payable,  and  from 
thence  until  the  expiration  of  a  reasonable  time  after  the  said  las1>mentioned  day, 
they,  the  defendants,  were  ready  and  willing  to  pay  the  same  according  to  the  tenor 
and  effect  of  their  said  acceptance  thereof,  and  then,  on  the  said  day,  during  business 
hours,  demanded  the  said  bill  of  lading  of  the  plaintiffs,  then  being  holders  of  the  said 
bill  of  exchange,  and  possessed  of  the  said  bill  of  lading,  and  offered  the  plaintiffs  to 
pay  the  said  bill  of  exchange  on  giving  up  the  said  bill  of  lading,  but  the  plaintiff's 
then  neglected  and  refused  to  give  up  the  said  bill  of  lading,  nor  did  nor  would  the 
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plaintiffs  deliver  up  to  the  defendants  the  said  bill  of  lading  till  after  the  expiration 
of  a  reasonable  time  for  delivery  of  the  said  bill  of  lading  after  the  said  day  on  which 
the  said  bill  of  exchange  became  due,  or  until  after  the  said  persons  to  whom  the 
defendants  had  so  contracted  to  sell  the  said  portion  of  the  said  clover-seed  had 
repudiated  [216]  their  said  contract  on  account  of  the  inability  of  the  defendants  to 
obtain  the  said  bill  of  lading  or  to  deliver  the  said  portion  of  the  said  clover-seed  so 
contracted  to  be  sold  to  the  said  persons  ;  whereby  the  defendants  were  deprived  of 
the  benefit  and  profits  of  their  said  contracts,  and  the  said  bill  of  lading  by  the  said 
default  of  the  plaintiffs  became  and  was  deteriorated  in  value,  wherefore  the  defen- 
dants refused  to  accept  the  said  clover-seed  or  bill  of  lading  or  pay  the  said  bill  of 
exchange. 

Third  plea, — to  the  residue  of  the  declaration, — never  indebted. 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas,  and  demurred  to  the 
second,  the  ground  of  demurrer  stated  in  the  margin  being,  that  the  time  at  which 
the  bill  of  lading  was  tendered  had  no  connection  with  the  liability  of  the  defendants 
to  pay  upon  their  acceptance  to  the  bill  of  exchange  in  the  declaration  mentioned." 
The  defendants  joined  in  demurrer. 

The  cause  came  on  for  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after 
the  last  term  when  the  following  facts  appeared  in  evidence  : — The  plaintiffs  were 
bankers  in  London,  and  the  defendants  seed-merchants  carrying  on  business  in 
Southwark.  The  bill  of  exchange  upon  which  the  action  was  brought  was  in  the 
following  form  : — 


"£228,  3s.  5d.  sterling. 


New  York,  Dec.  2-1,  1859. 


"Sixty  days  after 
change  (second  and 
the  order  of  ourselves 
dred  and  twenty-eight 
and  five  pence  sterling, 
place  to  the  account  of 
zon.' 
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sight  of  this  first  of  ex- 
third  unpaid)  pay  to 
in  London  two  hun- 
pounds,  three  shillings, 
value  received,  which 
clover-seed    per    '  Ama- 


"  To  Messrs.  Yertue  &  Son, 

"High  St.,  Borough,  London.' 


"  T.  B.  Sands  &  Co., 
"Per  J.  A.  EDWARDS,  attorney. 


[217]  On  the  back  of  the  bill  were  the  following  indorsements: — 

"  Pay  Messrs.  John  Stewart  &  Co.,  or  order. 

"T.  B.  Sands  &  Co., 
"  Per  J.  A.  Edwards,  attorney." 

"  fay  Messrs.  Smith,  Payne,  <V-  Smiths,  or  order. 

"John  Stewart  &  Co." 


.Messrs.  Stewart  *V  Co.,  who  were  American  merchants  residing  at  Manchester, 
and  who  banked  with  Messrs.  Smith,  Payne,  &  Smiths,  on  the  27th  of  Februaryi 
I860,  sent  the  bill  of  exchange  in  question  with  the  bill  of  lading  for  the  76  bags  of 
clover-seed  annexed  to  it,  to  the  plaint  ill's,  with  instructions  "to  receive  payment 
under  discount,  when  called  for;"  and  on  the  same  day  Stewart  iV  Co.  informed  the 
defendants  that  the  bill  was  at  the  plaintiffs'  bank,  and  directed  them  to  applv  there 
when  they  wanted  to  take  it  up. 

The  bill  arrived  at  maturity  on  the  I  1th  of  March,  I860,  but  was  not  presented 
for  payment.  If  it  had  been,  it  would  have  been  duly  honoured.  Xo  inquiry  was 
made  by  the  defendants  respecting  the  bill  until  the  15th  of  March,  when  one  of  the 
defendants  called  at  Smith,  Payne,  &  Smiths,  and  asked  why  il  had  nut  been  pre 
sented.  It  did  nut  appear  what  answer  he  received  ;  but,  the  lull  being  then  presented 
to   him,  with    the    bill   of   lading   annexed.   In     refused    to   accept    the    latter  or  Day  the 

former,  saying  thai  he  had  entered  into  a  contract  to  ship  the  seed  on  t li.it  day  to 
Scotland,  and  it  was  then  ton  late  to  do    o 

The  bill  was  presented  at  the  Borough  branch  oi  the  London  and  Westminster 
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Bank  on   the  same  day   (with   the  liill   of  lading  annexed),  and   refused  payment ; 
whereupon  this  action  was  commenced. 

Upon  this  state  of  facts,  the  Lord  Chief  Justice  [218J  directed  a  verdict  to  he 
entered  for  the  plaintiffs,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them. 

Montague  Smith,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly.  He  submitted  that  time  was  the  essence  of  the  contract,  that  the 
delivery  of  the  bill  of  lading  to  the  defendants  was  a  condition  precedent  to  the 
holders'  right  to  demand  payment  of  the  bill,  and  that  that  condition  was  not  per- 
formed within  the  stipulated  time. 

It  was  arranged  that  the  argument  of  the  rule  and  on  the  demurrer  should  come 
on  together. 

Bovill,  Q.  C,  and  Coleridge,  for  the  plaintiff's  (a)1.  The  first  question  is  what  is 
the  effect  of  the  defendants'  acceptance, — "  pa^vable  on  giving  up  bill  of  lading  for 
76  bags  of  clover-seed  per  'Amazon,'  at  the  London  and  Westminster  Bank,  Borough 
Branch?"  Is  it  a  conditional  acceptance,  or  an  absolute  acceptance,  the  payment 
being  conditional  1  It  is  submitted  that  it  falls  within  the  latter  description,  and  that 
the  defendants  are  liable.  Ever  since  the  statute  1  &  2  G.  4,  c.  78,  which  was  con- 
sequent upon  the  decision  of  the  House  of  Lords  in  Hour  v.  Yovmg,  2  Brod.  &  B. 
[219]  165,  2  Bligh,  391,  the  mere  addition  of  a  place  of  payment  is  no  qualification  of 
the  acceptance,  unless  the  words  "and  not  otherwise  or  elsewhere  '  be  superadded. 
Here,  the  added  words  do  not  qualify  or  cut  down  the  generality  of  the  acceptance  ; 
the  only  qualification  being  as  to  the  particular  proceeds  out  of  which  the  amount  is 
to  be  paid.  Assuming  that  this  acceptance  was  a  conditional  one,  it  became  absolute 
upon  the  condition  being  performed.  In  Bayley  on  Bills,  6th  edit.  198,  it  is  said: 
"A  conditional  acceptance  becomes  absolute  as  soon  as  its  conditions  are  performed 
Thus,  an  answer  by  the  drawee  that  he  could  not  accept  until  a  navy  bill  should  be 
paid,  was  thought  (Pi&rson  v.  Dunlop,  Cowp  571)  to  operate  as  an  absolute  acceptance 
upon  the  payment  of  the  navy  bill.  So,  an  answer  that  the  bill  would  not  be  accepted 
till  certain  goods  against  which  it  was  drawn  arrived,  was  held  virtually  an  acceptance 
when  they  did  arrive  and  were  received  :  Miln  v  Prest,  Holt,  181,  4  Campb.  393." 
The  law  is  laid  down  substantially  in  the  same  way  in  Byles  on  Bills,  7th  edit.  165. 
In  a  case  of  Storm  v.  Garnons,  tried  before  Erie,  J.,  at  Guildhall  on  the  22nd  of 
February,  1848,  a  bill  accepted  payable  at  Messrs.  Fuller  Sc  Co.'s  on  delivery  of  the 
shipping  documents,"  was  held  to  be  an  absolute  acceptance.  If  the  acceptance  was 
absolute,  no  presentment  was  necessary  ;  for,  the  acceptor  is  bound  to  be  ready  at  all 
times  to  pay  the  bill.  And,  if  conditional,  the  condition  was  satisfied  by  the  offer  of 
the  bill  of  lading  on  the  following  day,  and  the  plaintiffs  were  entitled  to  the  money. 
If  it  were  a  question  for  the  jury,  it  must  be  taken  that  the  jury  have  found  for  the 
plaintiffs.  If  the  acceptance  be  absolute,  then  the  second  plea  affords  no  defence  at 
law,  for  it  is  immaterial  whether  the  plaintiff's  did  or  did  not  sustain  prejudice  from 
the  non-presentment  of  the  bill  on  the  [220]  day  it  became  due.  There  is  no  principle 
of  law,  and  nothing  upon  the  face  of  the  document  itself,  to  shew  that  the  presentment 
and  delivery  up  of  the  bill  of  lading  were  to  take  place  at  any  particular  time.  To 
make  the  plea  at  all  available,  it  should  have  averred  a  positive  and  absolute  refusal 
to  perform  the  condition. 

Montague  Smith,  Q.  C,  and  Hannen,  contra  (a)2.  This  was  clearly  a  conditional 
acceptance.     The  ordinary  sense  of  the  words  implies  a  condition.     The  argument 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff's  on  the  demurrer 
were  as  follows  : — 

"That,  as  the  acceptor  of  a  bill  of  exchange  is  liable  to  pay  it  at  all  times  within 
six  years,  there  is  nothing  disclosed  in  the  plea  to  vary  this  general  rule,  or  prevent 
its  operation  in  this  case  : 

"And  that  the  obligation  on  the  part  of  the  plaintiff's,  if  it  existed  at  all,  to  deliver 
the  bill  of  lading  mentioned  in  the  plea,  had  no  connection  with  the  duty  of  the  defen- 
dants to  pay  the  bill  upon  their  acceptance,  so  as  to  relieve  the  defendants  from  their 
duty  if  it  was  not  delivered  in  a  reasonable  time." 

(a)-  The  points  marked  for  argument  on  the  part  of  the  defendants  on  the  demurrer 
were  as  follows  : — 

"  1.  That  the  acceptance  of  the  bill  as  stated  in  the  declaration  rendered  it  obligatory 
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derived  from  the  statute  is  in  the  defendants'  favour:  it  required  the  interference  of 

the  legislature  to  get  rid  of  the  conditional  elf'ect  of  an  acceptance  making  a  bill  pay- 
able at  a  particular  place.  In  Byles  on  Bills,  165,  it  is  said  :  " Qualified  acceptances 
are  of  two  kinds, --first,  conditional, — and  secondly,  partial,  or  varying  from  the  tenor 
of  the  bill.  Whether  an  acceptance  be  conditional  or  not,  is  a  question  of  law  :  Sprout 
v.  Matthews,  1  T.  R.  L82.  Acceptances,  'to  pay  as  remitted  for'  (Banbury  v.  Lisset, 
2  Stra.  1211),  'to  pay  when  in  cash  for  the  cargo  of  the  ship  "Thetis"'  (Julian  v. 
Shobrooke,  2  Wils.  9),  'to  pay  when  goods  consigned  to  him  (the  drawee)  were  sold' 
(Smith  v.  Abbot,  2  Stra.  11-""'-!),  an  answer  that  a  bill  would  not  be  ac-[221J-cepted 
till  a  navy  bill  was  paid  (Pierson  v.  Dmdop,  Cowp.  571),  have  respectively  been  held 
to  be  conditional  acceptances."  In  none  of  those  cases  were  the  words  so  strongly 
conditional  as  are  the  words  here.  In  Swan  v.  Gox,  1  Marsh.  176,  A.,  in  June,  181 1, 
agreed  to  purchase  a  house  of  B.  for  10001.,  paying  3001.  down  ;  full  possession  to  be 
given  by  the  1st  of  June,  1812.  B.  was  arrested  in  dune,  181 1,  on  which  A.  accepted 
a  bill  for  1 1.  in  favour  of  B.'s  creditors,  payable  if  the  house  should  be  given  upon 
the  1st  of  June,  1812.  At  B.'s  request,  A.  put  his  nephew  into  the  house  to  take  care 
iii  it  while  B.  remained  in  custody.  B.,  having  a  bad  title  to  the  house,  gave  up  all 
claim  to  it,  and  A.  purchased  it  of  the  real  owner,  being  allowed  the  3001.  which  he 
had  paid  to  B.     And  it  was  held  that  the  possession  which  A.  had  of  the  house  from 

B.  was  not  such  a  compliance  with  the  condition  of  the  acceptance  as  to  support  an 
action  by  the  holder  of  the  bill  against  A.  In  Story  on  Bills,  §  239,  it  is  said  :  "An 
acceptance  is  general  when  it  imports  an  absolute  acceptance  precisely  in  conformity 
to  the  tenor  of  the  bill  itself.  It  is  conditional  or1  qualified  when  it  contains  any 
qualification,  limitation,  or  condition  different  from  what  is  expressed  on  the  face  of 
the  bill,  or  from  what  the  law  implies  upon  a  general  acceptance.  It  is  conditional, 
for  example,  when  the  drawee  accepts  a  bill  'to  pay  when  goods  conveyed  to  him  are 
sold,'  or  'when  in  cash  for  the  cargo  of  the  ship  "A.,"  or  'to  accept  when  a  navy  bill 
is  [iaid,'  or  'to  pay  as  remitted  from  thence,  at  usance.'  And  the  condition  may  be 
implied  from  circumstances,  as  well  as  expressed.  It  is  qualified  when  the  drawee 
absolutely  accepts  the  bill,  but  makes  it  payable  at  a  different  time  or  place,  or  for  a 
different  firm,  or  in  a  different  mode  from  that  which  is  in  the  tenor  of  the  bill."  And 
for  this  Sdbry  refers  to  the  [222]  cases  cited  in  Byles      In  Turner  v.  Haydeil,  i  B.  & 

C.  1,  6  I),  ife  K.  5,  R.  &  M.  215,  where  the  holder  of  a  bill  of  exchange  accepted  pay- 
able at  a  liauker's,  but  not  made  payable  "there  only,"  did  not  present  it  for  payment, 
and  the  banker  about  three  weeks  afterwards  failed,  having  had  in  his  hands  during 
all  that  time  a  balance  in  favour  of  the  acceptor  exceeding  the  amount  of  the  bill, — 
it  was  held  that  the  latter  was  not  discharged  by  the  omission  to  present  the  bill  for 
payment,  the  acceptance  being  in  law  a  general  acceptance.  Abbott,  C.  J.,  there 
says:  "In  Sebag  v.  Abitbol,  4  M.  &  Selw.  4(12,  Lord  Lllenborough  thus  defines  laches, — 
'  Laches  is  a  neglect  to  do  something  which  by  law  a  man  is  obliged  to  do  : '  and  he 
proceeds, — 'Whether  my  neglect  to  call  at  a  house  where  a  man  informs  me  that  I 
may  get  the  money  amounts  to  laches,  depends  upon  whether  1  am  obliged  to  call 
there.'  Now,  the  law  did  not  oblige  t  his  plaintiff  to  present  the  bills  at  Marsh  &  Oo.'s  ; 
we  cannot,  therefore,  say  that  he  has  been  guilt)-  of  laches  because  he  omitted  to  do 
so."  And  Bayley,  J.,  adds:  "The  I  ,V  •_'  <;  1,  c.  78,  says  that  such  an  acceptance  as 
that  given  by  the  defendants  shall  have  the  effect  of  a.  general  acceptance,  and  then 
the  holder  is  not  bound  to  present  the  bills  at  any  particular  time  or  place."  That 
implies  that  it  would  be  otherwise  if  the  acceptance  were  conditional.  Marshall  v. 
Powell,  9  Q.  B.  779,  is  to  the  same  effect.  Time  is  in  general  of  the  essence  of  the 
contract,  whether  it  be  a  contract  for  the  sale  of  land  or  for  any  Other  purpose: 
Sugden's  Vendor  and  Purchaser,  13th  edit.  216.  The  whole  law  upon  the  subject  of 
conditional  or  qualified  acceptances  is  considered  very  minutely  in  the  case  oi  Rom 
v.  Yowig,  2  Brod.  &  B.  165,  2  Bligh,  391.     Best,  G.  J.,  there  says  (2  Brod.  &  B.  181): 

on  the  holders  to  be  in  a  position  to  give  up  the  bill  of  lading  on  the  day  the  bill  of 
exchange  fell  due : 

"2.  Or  that,  at  any  rate,  the  holder,  by  refusing  to  deliver  up  the  lull  of  lading 
till  after  the  expiration  oi  a  reasonable  time  beyond  (he  day  it  fell  due,  dischai  ed 
the  acceptors  from  liability  to  pay: 

"3.  That  the  damage  to  the  acceptors  slated  in  the  plea,  caused  by  fche  ait  of  the 
holders,  exonerates  them  from  liability  to  pay." 
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"  It  canuot  be  disputed  that  the  drawee  of  a  bill  may  accept  it  specially  ;  and  that 
stich  an  acceptance  may  narrow  his  [223]  responsibility  below  what  it  would  have 
been  if  he  had  accepted  the  bill  according  to  its  tenor.  Special  acceptances  are  recog- 
nized by  a  long  series  of  decisions  of  all  the  courts  of  Westminster  Hall,  from  which 
it  appears  that  the  drawee  of  a  bill  may  limit  his  responsibility  by  any  conditions 
which  his  own  circumstances  or  the  situation  of  the  drawer's  funds  may  render 
expedient.  In  Smith  v.  Abbot/,  2  Stra.  115 J,  it  was  holden  that  a  drawee  may  accept 
payable  when  certain  goods  consigned  to  him  are  sold  :  and  in  Julian  v.  Xlwbrooke, 
2  Wils.  9,  when  in  cash  from  the  cargo  of  the  ship  "Thetis"  In  WaHce/r  v.  Atitoood, 
11  Mod.  190,  a  bill  payable  at  sight  w^as  accepted  payable  three  months  after  accept- 
ance ;  and  this  was  held  to  be  a  good  conditional  acceptance.  If  the  time  of  payment 
may  be  postponed,  the  place  of  payment  may  be  changed.  It  is  another  question 
whether  the  holder  is  bound  to  take  such  an  acceptance,  and  whether,  if  he  take  it 
without  giving  notice  to  the  drawer  and  indorsers,  and  obtaining  their  assent,  he  does 
not  discharge  them  from  all  liability  :  but,  if  he  does  receive  such  an  acceptance,  he 
is  bound  by  the  terms  of  it,  as  between  himself  and  the  acceptor."  Then,  assuming 
this  to  be  a  conditional  acceptance,  has  the  condition  been  performed  1  It  is  submitted 
that  it  has  not.  The  day  was  a  material  part  of  the  transaction.  [Byles,  J.  What 
is  the  meaning  of  the  acceptance  I  Is  it  not  this, — "  I  will  pay  the  amount  mentioned 
in  the  bill  on  the  day  on  which  it  becomes  due,  or  on  any  day  on  which  the  holder 
chooses  to  accept  it  within  six  years  ?  "  (a)]  Here,  something  was  to  be  done  for  the 
acceptor's  benefit  before  he  could  be  asked  for  payment  of  the  bill.  This,  it  is  said 
on  the  part  of  the  plaintiffs,  is  to  be  done  within  a  reasonable  time.  [224]  But  that 
cannot  be  ;  for,  what  is  a  reasonable  time  is  to  be  determined  by  the  court  or  the  jury 
only  in  those  cases  where  the  time  for  the  performance  of  the  act  is  not  fixed  and 
ascertained  by  the  parties  themselves.  Here,  the  time  is  fixed  by  the  contract :  and 
the  court  is  not  asked  to  construe  it,  but  to  make  a  new  contract.  [Erie,  C.  J.  Before 
the  case  of  Rcrwe  v.  Young,  was  it  a  condition  that  the  bill  should  be  presented  on  the 
very  day  of  its  maturity?]  Yes.  Such  is  the  result  of  Lord  Eldon's  judgment  in 
that  case:  2  Brod.  &  B.  167,  2  Bligh,  395.  [Erie,  C.  J.  I  do  not  collect  that  from 
his  judgment]  If  the  defendant's  contention  is  not  correct,  where  is  the  limit  ?  The 
cause  of  action  does  not  arise  until  the  bill  of  lading  is  delivered.  The  real  question 
arises  upon  the  first  plea.  If  the  day  is  material,  the  issue  upon  that  plea  must  be 
found  for  the  defendant.  As  to  the  demurrer,  assuming  the  facts  alleged  in  the 
second  plea  to  be  true,  they  clearly  afford  a  defence.  If  reasonable  time  be  the  test, 
that  must  be  found  for  the  defendants.  But  it  is  submitted  that  time  is  material, 
according  to  the  contract  of  the  parties. 

Erle,  C.  J.  The  question  raised  for  our  consideration  in  this  ease  is,  whether 
the  plaintitis  are  entitled  to  recover  against  the  acceptors  upon  a  bill  of  exchange 
accepted  in  these  terms, — "  Accepted  payable  on  giving  up  bill  of  lading  for  76  bags 
of  clover-seed  per  '  Amazon,'  at  the  London  and  Westminster  Bank,  Borough  Branch," — 
the  material  fact  being  that  the  bill  was  not  presented  on  the  day  it  became  due,  but 
was  presented  (together  with  the  bill  of  lading)  on  the  following  day,  when  it  was 
refused  payment ;  the  acceptors  contending  that  under  these  circumstances  they  are 
not  liable.  I  am  of  a  contrary  opinion.  According  to  the  view  I  take  of  the  case, 
the  matter  to  be  decided  [225]  is,  the  meaning  of  the  acceptance.  I  am  clearly  of 
opinion  that  it  is  a  conditional  acceptance,  and  that  the  defendants  could  not  be  called 
on  to  pay  the  amount  unless  the  bill  of  lading  were  at  the  same  time  handed  over  to 
them.  But  they  have  insisted  that  the  acceptance  is  subject  to  this  further  qualifica- 
tion, viz.  that  the  presentment  shall  take  place  on  the  very  day  of  the  maturity  of  the 
bill,  and,  that  condition  not  having  been  fulfilled,  that  they  are  wholly  discharged  from 
liability  upon  their  acceptance.  Now,  I  do  not  so  construe  the  words  of  qualification 
which  the  defendants  have  attached  to  their  acceptance.  Was  it  in  their  power  so  to 
stipulate  i  The}7  might  have  said,  "  Accepted,  payable  if  on  the  day  on  which  this 
bill  becomes  due  the  bill  of  lading  for  the  clover-seed  per  'Amazon'  is  delivered  up." 
If  that  had  been  the  form  of  the  acceptance,  the  contention  on  the  part  of  the  defen- 
dants might  have  been  right.  The  question  here  is,  not  what  was  the  duty  of  the 
holders  of  this  bill,  but  what  was  the  contract  of  the  acceptors.  As  a  general  rule, 
the  contract  of  the  acceptor  of  a  bill  of  exchange  is,  to  pay  the  sum  therein  specified 

(a)  See  Lawn  v.  Rand,  ante,  vol.  iii.,  p.  442. 
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on  the  day  on  which  the  bill  falls  due  or  on  any  future  day  (of  course  within  the 
period  prescribed  by  the  statute  of  limitations)  upon  which  the  holder  may  choose  to  call 
upon  him  for  payment.  That  being  so  as  to  a  general  acceptance,  many  of  the  cases 
where  the  acceptance  has  beenjheld  to  be  qualified  fall  within  the  same  category  :  as,  for 
instance,  where  the  acceptor  by  his  acceptance  undertakes  to  pay  the  amount  specified 
in  the  bill  when  he  shall  be  in  funds  from  a  certain  cargo,  or  when  goods  consigned 
to  him  have  been  sold,  or  the  like.  In  all  those  cases,  I  am  inclined  to  think  that, 
where  the  acceptor  intended  the  holder  to  understand  that  his  liability  to  pay  was  to 
be  postponed  until  the  contemplated  funds  came  to  his  (the  aecep-[226]-tor's)  hands, 
the  contract  did  not  stipulate  for  a  presentmenton  any  particular  day  ;  but  that,  under 
a  contract  so  qualified,  the  acceptor  would  be  bound  to  retain  the  funds  in  his  hands 
for  some  time  at  least  during  which  the  holder  might  have  recourse  to  him.  I  think 
the  holder  would  not  be  bound  to  go  to  the  acceptor  on  the  particular  day  on  which 
the  funds  came  to  his  hands  :  he  might  not  have  notice  of  the  fact  at  that  time.  I 
cannot  help  feeling  that  there  is  much  force  in  the  argument  urged  by  the  defendants' 
counsel,  that  here  the  condition  is  one  which  is  to  be  performed  by  the  holder  of 
the  bill,  viz.  the  delivery  of  the  bill  of  lading  for  the  clover  seed.  No  doubt,  in  a 
contract  for  the  purchase  of  a  cargo,  time  may  frequently  be  of  the  very  essence  of  the 
bargain  ;  and  the  buyer  may  very  well  say,  as  is  said  in  the  second  plea  here,  "  I 
accepted  the  bill  upon  the  faith  of  the  goods  for  the  price  of  which  the  bill  was  drawn 
being  delivered  on  the  day  my  acceptance  became  due  ;  and,  upon  the  faith  of  that 
contract,  I  contracted  to  re-sell  the  goods,  but,  in  consequence  of  the  non-presentment 
of  the  bill  and  the  non-delivery  of  the  goods,  I  was  unable  to  fulfil  my  bargain."  But, 
upon  the  whole,  I  do  not  think  that  authorizes  me  to  hold  that  the  language  in  which 
these  defendants  have  clothed  the  qualification  of  their  acceptance  amounts  to  that 
which  they  contend  for,  viz.  "  I  will  pay  you  the  amount  provided  you  on  the  day  on 
which  the  bill  becomes  due  present  it  at  the  London  and  Westminster  Bank,  and  then 
deliver  up  the  bill  of  lading.''  The  conclusion,  therefore,  which  I  have  come  to  is, 
that  the  construction  which  we  are  bound  to  put  upon  this  qualified  acceptance  is  such 
as  to  entitle  the  plaintiffs  to  judgment. 

Bylks,  J. (a)  I  am  of  the  same  opinion.  I  do  not  [227]  agree  with  the  counsel 
for  the  plaintiffs  in  the  first  point  urged  by  them,  that  this  is  not  a  conditional 
acceptance.  For  more  than  forty  years  the  law  has  required  that  the  acceptance  of 
a  bill  of  exchange  shall  be  in  writing  :  and,  for  the  last  three  or  four  years,  it  has  also 
required  that  it  shall  be  signed.  Any  form  of  words  which  intimates  that  the  drawee 
intends  to  pay  is  a  sufficient  acceptance, — that  is,  anything  in  writing  and  signed  by 
the  party.  The  simple  meaning  of  an  acceptance  is,  "I  will  pay  the  bill  at  maturity." 
Such  being  the  meaning  of  the  word  "accepted,"  what  is  meant  by  "accepted,  payable 
on  giving  up  bill  of  lading  for  7li  bags  of  clover-seed  per  'Amazon'!"  I  think  it  is 
impossible  to  contend  that  it  is  not  a  conditional  acceptance, — a  thing  which  may  well 
be  by  our  law,  though  it  is  otherwise  by  the  law  of  France.  This  being,  then,  a 
conditional  acceptance,  it  is  said  that  the  condition  is  not  complied  with  unless  the 
holders  hand  over  to  the  acceptors  the  bill  of  lading  referred  to  on  the  very  day  the 
bill  becomes  due.  It  seems  to  me  that  that  is  not  so,  but  that  the  qualification  is  only 
co-extensive  with  the  defendants'  obligation.  As  between  the  holders  and  the  drawees, 
that  obligation  exists  for  six  years  at  least,  and  possibly,  but  for  the  limited  duration 
of  human  life,  and  other  necessary  limitations,  it  is  perpetual.  It  therefore  simply 
comes  to  this, — the  obligation  of  the  acceptors  to  pay  the  amount  mentioned  in  the 
bill  is  suspended  until  the  holders  are  prepared  to  handover  to  them  the  bill   of  lading 

for  the  clover  see.  i.  That  seems  to  me  to  be  the  reasonable  const  ruction  of  this  qualified 
acceptance;  and  I  entirely  agree  with  my  Lord  ill  thinking  that,  if  the  drawees  of 
this  bill  intended  that  the  bill  of  lading  should  be  delivered  up  to  them  on  the  very 
day  on  winch  the  hill  became  due,  and  on  no  other  day,  ii  would  have  been  easy  so  to 
[228]  have  expressed  themselves.  As  they  have  not  thought  lit  to  do  so,  we  must 
assume  that  the  general  common-law  obligation  of  the  defendants  is  suspended  only 
upon  the  condition  which  they  have  expressed 

Keating,  J.  I  am  of  the  same  opinion.  I  think  it  is  most  important  thai  the 
qualification  of  an  acceptance  should  not  be  extended  beyond  the  precise  terms  in  which 
it  is  expressed.      If  there  had   been   anything   to  justify   the  argument    urged  on   the 

(a)    Williams,  J.,  was  engaged  in  the  court  of  Criminal  Appeal. 
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part  of  the  defendants,  that  an  acceptance  in  such  terms  as  are  used  here  required  that 
the  condition  should  be  performed  on  the  very  day  the  bill  became  due,  it  is  not 
unreasonable  to  expect  that  some  authority  would  have  been  found  to  warrant  it.  But 
the  research  of  the  learned  counsel  has  not  enabled  them  to  produce  any  such  case  ; 
and  the  expressions  of  Lord  Eldon  in  his  judgment  in  Rows  v.  Young  do  not  in  my 
judgment  at  all  support  the  notion  that,  where  an  acceptance  is  qualified  as  to  the 
place  at  which  the  presentment  is  to  be  made,  the  non-presentment  at  that  place  on 
the  day  on  which  the  bill  becomes  due  discharges  the  acceptor.  For  these  reasons,  I 
think  the  rule  should  be  discharged. 

Erle,  C.  J.  There  will  also  be  judgment  for  the  plaintiffs  on  the  demurrer  to  the 
second  plea. 

Judgment  for  the  plaintiffs  on  the  demurrer. 

Rule  to  enter  the  verdict  for  the  defendants  discharged. 

[229]    In  the  Matter  of  the  Arbitration  between  Brogden  and  Others  and 
the  Llynvi  Valley  Railway  Company.     Nov.  7th,  1860. 

[S.  C.  30  L.  J.  C.  P.  61.] 

A  railway  company  were  impowered  by  their  act  of  parliament  to  abandon  certain 
tramways  which  communicated  with  certain  iron-works  of  A.  ;  and,  they  having 
given  A.  notice  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
of  their  intention  to  take  certain  of  his  lands,  the  amount  of  compensation  was 
referred  to  an  umpire,  who  was  to  ascertain  and  direct  what  should  be  paid  "for 
the  interest  in  the  lands,  and  for  any  damage  that  might  be  sustained  by  reason  of 
the  execution  of  the  works." — A.  made  a  claim  before  the  arbitrator  for  compensa- 
tion in  respect  of  damage  which  he  alleged  he  would  sustain  if  the  tramways  were 
stopped  up  :  and  the  umpire  awarded  that  a  certain  sum  should  be  paid  by  the 
company  to  A.  "as  and  for  purchase  and  compensation  for  and  in  respect  of  his 
interest  in  the  said  lands  and  hereditaments,  and  for  damage  sustained  and  which 
may  be  sustained  by  him  by  reason  of  the  execution  of  the  works  of  the  said  railway, 
or  the  exercise  by  the  said  company  of  the  powers  of  the  said  act :  " — Held,  that  it 
did  not  appear  upon  the  face  of  the  award  that  the  umpire  had  exceeded  his  juris- 
diction by  awarding  compensation  in  respect  of  a  claim  for  damage  not  within  the 
reference. — Quaere,  whether  the  award  would  have  been  bad  if  it  had  appeared  that 
the  arbitrator  had  given  compensation  for  contingent  damage  which  might  arise  from 
the  exercise  of  the  powers  of  the  act? 

Bovill,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  on  behalf  of  the  Llynvi  Valley 
Railway  Company,  calling  upon  Messrs.  Brogden  to  shew  cause  why  a  certain  award 
made  between  the  parties  should  not  be  set  aside,  on  tie  grounds  that  the  arbitrator 
had  included  therein  compensation  for  the  power  to  abandon  and  a  possible  future 
abandonment  of  the  tramways,  and  that  this  appeared  on  the  face  of  the  award,  or 
ought  to  have  been  so  stated  by  t'-e  said  umpire, — that  the  power  to  abandon  the 
tramways  was  not  the  subject  of  compensation  at  the  time  of  the  submission,  and  that 
the  umpire  had  exceeded  his  powers  with  respect  to  compensation  for  the  power  to 
abandon  the  tramways, — that  the  abandonment  of  the  tramways  would  not  give  the 
Messrs.  Brogden  a  right  to  claim  or  the  umpire  a  right  to  award  compensation, — that, 
at  all  events,  compensation  could  not  be  awarded  until  the  tramways  were  abandoned 
and  injury  sustained  thereby, — and  that  the  award  was  bad,  being  beyond  the 
submission. 

The  affidavits  upon  which  the  application  was  founded  alleged  in  substance  as 
follows: — Before  and  in  the  year  1855,  the  Messrs.  Brogden,  as  occupiers  of  [230] 
certain  iron-works  called  the  Tondu  Works,  had  the  use  of  two  public  tramways  for 
horse-power,  with  a  narrow  gauge, — one  from  a  place  called  Tywith  to  Forth  Caw], 
and  the  other  from  a  place  called  Bridgend  to  Forth  Cawl.  In  1P55,  an  act  (18  &  19 
Vict.  c.  1)  passed,  impowering  the  Llynvi  Valley  Railway  Company  to  construct  a 
railway  fur  steam-power,  with  a  broad  gauge,  nearly  in  the  course  of  the  two  tramways. 
The  53rd  and  54th  sections  of  the  act  gave  the  company  the  option  of  abandoning  the 
tramways,  subject  to  an  exception  as  to  part  of  one  of  them  in  favor  of  Messrs.  Brogden. 
The  company  requiring  certain  parcels  of  land  of  Messrs.  Brogden  for  the  purposes  of 
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their  railway,  gave  them  the  requisite  notices  under  the  Lands  Clauses  Consolidation 
Act,  1 S40,  8  &  9  Vict.  c.  IS,  of  their  intention  to  take  the  same  ;  and,  tbe  parties  not 
being  able  to  agree  as  to  the  amount  of  compensation  to  be  paid  for  it,  an  umpire  was 
appointed  pursuant  to  the  provisions  of  that  statute. 

At  the  bearing  before  the  umpire,  the  Messrs.  Brogden  claimed  compensation  not 
only  for  their  interest  in  the  land  to  be  taken  under  the  notices,  and  for  severance, 
but  also  for  injury  which  they  would  sustain  by  reason  of  the  construction  of  the  new 
line  on  the  broad  gauge  ;  that  theTondu  Works  were  laid  out  with  lines  of  communica- 
tion to  the  existing  ways;  and  that  such  communication  would  become  useless  or 
depreciated  in  value  by  the  construction  of  the  new  line  :  and  they  also  contended 
that,  under  tbe  act  of  1855,  the  existing  (tramways  must  be  abandoned,  to  their 
prejudice,  and  that  they  were  entitled  to  compensation  upon  that  assumption. 

On  the  other  hand,  the  company  contended  that  the  tramways  being  in  existence 
at  the  time  of  the  arbitration,  and  it  being  optional  with  the  company  whether  they 
would  ever  abandon  them,  the  umpire  had  no  [231]  jurisdiction  to  award  compensation 
upon  the  assumption  that  the  tramways  would  then,  or  at  any  other  time,  be 
abandoned;  and  that  the  right  to  compensation  would  only  arise  when,  if  ever,  the 
abandonment  took  place. 

The  umpire  received  evidence  on  the  part  of  the  Messrs.  Brogden  of  the  damage 
which  they  would  sustain  by  reason  of  the  tramways  being  abandoned  :  and,  by  his 
award,  made  the  2Sth  of  February,  1SG0, — after  reciting  the  notices  given  by  the 
company,  and  their  willingness  to  treat  with  the  Messrs.  Brogden  "  for  their  estate 
and  interest  in  the  said  lands  and  hereditaments,  and  as  to  the  compensation  to  be 
made  to  them  for  the  damage  that  they  might  sustain  by  reason  of  the  execution  of 
the  works  authorized  by  the  act ; "  that  the  parties  could  not  agree  upon  the  amount 
iif  purchase-money  and  compensation  to  be  paid  for  their  interest  in  the  said  lauds 
and  hereditaments,  whereupon  a  question  of  disputed  compensation  arose ;  that  two 
arbitrators  were  appointed,  to  whom  was  referred  the  settlement  of  the  dispute  touch- 
ing the  purchase-money  and  compensation  to  be  paid  to  the  Messrs.  Brogden  for  and 
in  respect  of  their  estate  and  interest  in  the  said  lands  and  hereditaments  ;  and  that 
the  arbitrators  did  not  agree,  whereupon  the  matters  so  referred  to  them  came  before 
him  as  umpire, — he  directed  "  that  there  should  be  paid  by  the  Llynvi  Valley  Railway 
Company  to  the  said  Messrs.  Brogden  as  and  for  the  purchase  and  compensation  for 
and  in  respect  of  their  interest  in  the  said  lands  and  hereditaments,  and  for  damage 
sustained  and  which  may  be  sustained  by  them  by  reason  of  the  execution  of  the 
works  of  the  said  railway,  or  the  exercise  by  the  said  company  of  the  powers  of  the 
said  act,  the  sum  of  73001.  ;  and  that  in  the  amount  so  awarded  were  included  the 
sum  of  1501.  for  the  purchase  of  so  much  of  the  lands  afore-[232]-said  as  were  held  on 
lease  under  the  Countess  of  Dunraven,  and  the  sum  of  2001.  for  so  much  of  the  land 
aforesaid  as  was  held  on  lease  under  Mr.  Nicholl." 

Lush,  Q.  C,  and  Kcmplay,  in  Trinity  Term,  shewed  cause,  upon  affidavits  denying 
that  there  had  been  any  excess  of  jurisdiction  on  the  part  of  the  umpire,  and  alleging 
that,  on  reference  to  the  plan  on  which  the  umpire  was  to  act,  a  considerable  part  of 
the  old  tramway  from  Brigend  to  l'orth  Cawl  would,  in  the  execution  of  the  proposed 
words,  be  absorbed  into  the  new  line  of  railway  ;  that  this  would  be  the  case  on  part 
of  the  lands  of  the  Messrs.  Brogden  to  be  taken  by  tbe  company  ;  that  the  change  of 
level  and  of  gauge,  and  of  traction  from  horse-power  to  steam,  would  prevent  the 
Messrs.  Brogden  from  being  able  to  use  the  railway  as  they  had  used  the  tramway, 
without  great  expense,  and  would  make  their  private  tramway,  forming  a  junction 
with  the  public  tramway,  useless ;  and  that  the  damage  by  severance  would  be  con- 
siderable, as  i he  furnaces  would  be  severed  in  part  from  the  cinder-heaps  and  in  part 
from  the  coal-mine  on  the  works. 

It  does  not  appear  that  there  is  any  excess  of  jurisdiction  on  the  part  of  the 
arbitrator ;  and  the  award,  which  is  in  the  very  terms  of  the  statute,  is  good  upon  the 
laee  nf  it.  The  listh  section  of  the  Lands  Clauses  Consolidation  Act,  L845,  's  A 
9  Vict  c.  is,  provides  for  notice  of  the  company's  intention  to  take  lands;  anil  the 
service  of  the  notice  is  regulated  by  ss.   ID  and  20.     The  _'lst  section  enacts  that,  "if 

for  twenty-one  days  after  the  service  of  sucb  notice j  such  party  shall  tail  to  state 

the  particulars  of  his  claim  in  respect  of  any  such  land,  or  to  treat  with  the  promoters 
of  tin!  undertaking  in  respect  thereof,  or  it  auoh  party  ami  the  promoters  of  tin'  under 

taking  shall   not   agree   as    to  the  amount   of    the   compensation    to    be    paid    by    the 
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pro-[233]-moters  of  the  undertaking  for  the  interest  in  such  lands  belonging  to  such 
party,  or  which  he  is  by  this  or  the  special  act  enabled  to  sell,  or  for  any  damage  that 
may  be  sustained  by  him  by  reason  of  the  execution  of  the  works,  the  amount  of  such 
compensation  shall  be  settled  in  the  manner  hereinafter  provided  for  settling  cases  of 
disputed  compensation.''  Then  follow  provisions  for  the  settlement  of  the  claim  before 
two  justices  where  the  amount  of  compensation  does  not  exceed  501.  (s.  22),  or  by 
arbitration  or  a  jury  where  it  exceeds  that  sum  (s.  23) ;  and  then  come  provisions 
(ss.  25-36)  for  the  appointment  of  arbitrators  and  an  umpire.  The  37th  section 
enacts  that  "no  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provisions  of  this  or  the  special  act  shall  be  set  aside  lor  irregularity  or 
error  in  matter  of  form."  And  the  63rd  section  provides  that,  "  in  estimating  the 
purchase-money  or  compensation  to  be  paid  by  the  promoters  of  the  undertaking  in 
any  of  the  cases  aforesaid,  regard  shall  be  had  by  the  justices,  arbitrators,  or  surveyors, 
as  the  case  may  be,  not  only  to  the  value  of  the  land  to  be  purchased  or  taken  by  the 
promoters  of  the  undertaking,  but  also  for  the  damages,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severing  of  the  lands  taken  from  the  other  lands 
of  such  owner,  or  otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of 
the  powers  of  this  or  the  special  act,  or  any  act  incorporated  therewith."  This  court 
is  not  a  court  of  appeal  from  an  award  under  this  act :  nor  has  it  power  to  send  the 
matter  back  to  the  arbitrator  or  umpire,  the  5th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  17  &  IS  Vict.  c.  125,  not  applying  to  these  arbitrations.  There 
can  be  but  one  assessment ;  and  it  is  fair  to  assume  that  the  company  mean  to  do  all 
that  the  special  act  enables  them  to  do.  The  53rd  section  of  [234]  that  act  enacts 
"  that  the  company  may  stop  up  and  discontinue  the  use  of  and  may  cease  to  carry 
upon  their  existing  railway  between  Tywith  Bridge  and  Foce  Toll  House,  and  may 
remove  the  rails  and  materials  thereof,  and  dispose  of  the  same  as  they  shall  think 
lit ;  and  the  company  may  abandon  the  construction  of  the  several  diversions  or 
deviations  of  their  railway  in  the  parishes  of  Newcastle  and  Laleston,  and  the  branch 
in  the  parish  of  Newton  Nottage  respectively  authorized  by  the  Llynvi  Valley 
Railway  Act,  1853."  [YVilles,  J.  The  54th  section  is  important:  it  provides  "that 
so  long  as  Walter  Coffin,  Esq.,  or  the  owner  or  tenant  for  the  time  being  of  his  estate 
in  the  hamlet  of  Bayden  and  parish  of  Llangonoyd,  or  Messrs.  John  Brogden  &  Suns, 
or  their  partners  or  assigns,  lessees  of  the  Glamorgan  Iron  and  Coal  Company's  estates 
below  the  said  estate  of  the  said  Walter  Coffin,  shall  be  sinking  for  or  work  any 
minerals,  and  shall  desire  the  accommodation  of  the  present  railway  or  tramway  from 
the  point  where  it  passes  through  the  said  estates  respectively  to  or  near  a  place  called 
Foce,  the  same  portion  or  portions  as  the  case  may  be  of  the  existing  railway  or 
tramway  shall  not  be  abandoned,  but  be  maintained  by  the  company  in  an  efficient 
state,  and  the  said  several  parties  aforesaid  and  each  of  them  shall  be  entitled  to  use 
the  same  upon  such  and  the  same  terms,  and  subject  to  the  same  tolls,  powers,  and 
renders  as  are  prescribed  by  the  said  first-recited  act,  and  as  if  this  act  had  not  passed  : 
Provided  also  that  the  company  may,  as  to  any  part  of  their  present  railway  or  tram- 
road  which  shall  continue  in  use,  demand  the  same  tolls  as  if  this  act  had  not  passed."] 
The  umpire  was  bound  to  take  this  matter  into  his  consideration  ;  and  the  court 
cannot  inquire  whether  he  has  made  a  mistake  either  in  fact  or  in  law.  [Erie,  C.  J. 
What,  then,  can  we  take  cognizance  [235]  of .']  Misconduct  or  corruption  in  the 
arbitrator.  [Erie,  C.  J.,  referred  to  the  case  of  Lawrence  v.  Tin  Great  Northern  Railway 
Company,  16  Q.  B.  643.  There,  a  railway  constructed  in  conformity  with  its  act  of 
parliament  was  carried  along  an  embankment  upon  low  lands  lying  between  a  river 
and  the  plaintiffs  land.  The  low  lands  were  separated  from  the  plaintiffs  land  by  a 
bank,  which,  before  the  railway  embankment  was  placed  there,  sufficed  to  protect  his 
laud  from  the  flood  waters  of  the  river ;  but,  in  consequence  of  the  railway  embank- 
ment, the  fioodwaters  were  unable  to  spread  themselves  over  the  low  lands  as  formerly, 
and  Mowed  over  the  bank  into  his  land.  Before  the  railway  was  constructed,  and 
before  the  plaintiff  became  possessed  of  the  land  so  overflowed  by  the  fioodwaters,  the 
owner  of  this  and  of  adjoining  land,  from  whom  the  plaintiff  derived  title,  agreed  with 
the  railway  company  to  refer  to  arbitration  the  sum  to  be  paid  by  the  company  for 
the  purchase  of  part  of  such  adjoining  land  and  as  compensation  for  all  injury  and 
damage  to  his  remaining  estate  "by  severance  or  otherwise."  It  was  held  that  the 
compensation  awarded  under  this  agreement  related  only  to  all  damage  known  or 
contingent  by  reason  of  the  construction  of  the  railway  on  the  land  purchased,  and 


9C  B.(N.  S.)236.       IN  RE  BROGDEN   AND  THE  LLYNVT  VALLEY  RLY.  CO.  93 

to  such  other  damage  arising  from  the  construction  of  the  railway  at  other  places  as 
was  apparent  and  capable  of  being  ascertained  and  estimated  at  the  time  when  the 
compensation  was  awarded  ;  that  it  did  not  embrace  contingent  and  possible  damages 
which  might  arise  afterwards  by  the  works  of  the  company  at  other  places,  and  which 
could  not  lie  foreseen  by  the  arbitrator;  and  that  compensation  for  the  damage  arising 
to  the  plaintiff  under  the  present  circumstances  was  not  included  in  the  compensation 
awarded.  Willes,  J.,  referred  to  Lee  v.  Mika  r,  2  M.  &  W.  824,  and  to  Th<  Imperial  Gas- 
Light  [236]  ( 'ompany  v.  Broadbent,  2(1  Law  J.,  Ch.  276,  29  Law  J.,  Ch.  377.]  The  court 
will  not  deal  with  this  award  otherwise  than  they  would  with  an  ordinary  award  ; 
and,  in  the  ordinary  case  of  an  award  which  is  good  upon  the  face  of  it,  the  court  will 
not  entertain  a  motion  to  set  it  aside  on  a  suggestion  that  the  arbitrator  has  made  a 
mistake  whether  of  fact  or  of  law  :  Kussell  on  Arbitration,  2nd  edit.  302,  305,  649  ; 
Fuller  v.  Fenwick,  3  C.  B.  705;  Hodghinson  v.  Fe> uie,  ante,  vol.  iii.,  p.  189.  Under 
this  act,  the  arbitrator  is  bound  to  award  compensation  for  any  injury  which  must 
result  from  the  carrying  out  the  works  of  the  company :  for  instance,  compensation 
for  severance  damage  is  given  at  the  time,  though  the  severance  is  to  take  place  at  a 
future  time.  Here,  the  claimants  must  necessarily  sustain  damage  from  the  removal 
of  part  of  the  tramroad,  which  was  a  portion  of  the  scheme  of  the  company,  and  the 
removal  of  which  they  were  bound  to  effect. 

Bovill,  Q.  C.,  and  Karslake,  in  support  of  the  rule.  The  damages  for  which  com- 
pensation is  to  be  given  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
are,  such  damages  as  are  capable  of  being  estimated  at  the  time  ;  the  arbitrators  have 
no  right  tn  take  into  their  consideration  speculative  or  possible  future  damages.  The 
award  here,  therefore,  which  gives  the  claimants  compensation  for  "damage  which 
they  might  sustain  by  reason  of  the  execution  of  the  works  authorized  by  the  act,"  is 
clearly  bad  for  excess.  In  The  New  /liver  Company,  App.,  Johnson,  Ri'sp ,  29  Law  J., 
M.  C.  93,  by  the  12th  section  of  the  10  &  11  Vict.  c.  17  (the  Waterworks  Clauses 
Act,  1847),  powers  fur  the  execution  of  certain  works  are  given;  and  it  is  provided 
that  the  undertakers  shall  make  full  compensation  to  all  parties  interested  for  all 
damages  sus-[237] -tained  by  them  through  the  exercise  of  such  powers.  In  the 
execution  of  certain  works  authorized  by  a  local  act  incorporating  that  section,  the 
appellants  intercepted  water  which  would  otherwise  have  percolated  through  the 
strata  of  earth  into  a  well  upon  the  premises  of  the  respondent,  and  drained  off  water 
which  had  accumulated  in  the  well.  Upon  a  complaint  by  the  respondent  before 
justices  to  recover  compensation  for  the  damage  she  had  sustained,  the  appellants 
were  ordered  to  pay  her  a  certain  sum,  and  costs.  Upon  appeal,  the  court  of  Queen's 
Bench  held  that  this  older  was  wrong;  for,  that,  inasmuch  as  no  action  would  lie 
against  the  appellants  in  respect  of  either  quantity  of  water,  supposing  no  act 
authorizing  the  execution  of  the  works  had  been  passed,  the  claim  for  compensation 
could  not  be  sustained.  Assuming  the  award  to  be  good  upon  the  face  of  it,  the 
general  rule,  no  doubt,  is,  that  the  court  will  not  interfere  foi  a  mistake  of  the  arbitrator 
or  umpire,  whether  it  be  one  of  fact  or  of  law.  Hut  the  reasoning  applicable  to  ordinary 
references,  where  tic  parties  select  their  own  tribunal,  and  have  the  means  of  agreeing 
beforehand  as  to  what  shall  be  the  subject-matter  of  inquiry  before  the  tribunal,  so 
selected,  is  altogether  inapplicable  to  references  under  the  Lands  Clauses  Consolida 
tion  Act.  The  37th  section  shews  that  tin:  jurisdiction  of  the  courts  was  nol  intended 
to  be  ousted  as  to  matters  of  substance.  In  the  case  of  In  re  Penny,  7  Hllis  &  B.  660, 
it  was  held,  that,  where  a  jury  summoned  under  the  *  &  9  Vict.  c.  18,  b.  68,  have 

taken  into  consiileit  ion,  in  awarding  compensation,  one  claim,  among  others,  as  to 
which  they  had  no  jurisdiction,  a  certiorari  lies,  although  such  excess  of  jurisdiction 
does  not  appear  on  the  face  of  the  proceedings:  such  excess  of  jurisdiction  may  I"' 
shewn  upon  affidavit.  To  the  same  effect  .ire  the  cases  of  .hilih  and  Hi,  Hull  Dock 
[238]  Company,  9  Q.  B.  443,  Thr  Queen  v.  The  London  "»</  North  U'<s!,ni  Railway 
Company,  3  Ellis  &  B.  443,  and  The  Queen  v.  The  Smith  Wales  /,'ailwau  Company, 
13  Q.  B.  988. 

Cur.  adv.  vnlt. 

Eiu.k,  C.  J.,  now  delivered  the  judgment  of  the  court  ("): — 

(a)  The  judges  present  at  the  argument  were  Erie,  C.  J.,  Williams,  J,,  Willes,  J., 
and  Byles,  J. 
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Upon  this  rule,  the  question  is  whether  the  umpire  has  exceeded  his  jurisdiction 
by  awarding  compensation  in  respect  of  a  claim  for  damage  not  within  the  reference. 

From  the  affidavits  in  support  of  the  application,  it  appeared  that,  before  and  in 
the  year  1855,  the  claimants  of  compensation  as  occupiers  of  the  Tondu  Works  had 
the  use  of  two  public  tramways  for  horse-power,  with  a  narrow  gauge, — one  from 
Tywith  to  Porth  Cawl,  and  the  other  from  Bridgend  to  Porth  Cawl  ;  that,  in  1855, 
an  act  passed  impowering  a  new  company  to  construct  a  railway  for  steam-power, 
with  a  broad  gauge,  nearly  in  the  course  of  the  two  tramways  above  mentioned,  and 
granting  to  it  the  option  of  abandoning  those  tramways,  subject  to  an  exception  as 
to  part  of  one  of  them  in  favour  of  the  claimants.  Under  this  act  the  company  gave 
the  proper  notices  for  taking  parcels  of  land  belonging  to  the  claimants ;  and,  as  the 
parties  did  not  agree,  an  umpire  was  appointed  according  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  who  awarded  that  the 
company  should  pay  to  the  claimants  73001.  "as  and  for  the  purchase-money  and 
compensation  for  and  in  respect  of  their  interest  in  the  said  lands,  and  for  the  damage 
sustained  and  which  may  be  sustained  by  them  by  reason  of  the  execution  of  the  works 
of  the  [239]  said  railway  or  the  exercise  by  the  said  company  of  the  powers  of  the 
said  act ; "  and  he  declared  that  he  gave  1501.  for  the  purchase  of  one  part  of  the  lands, 
and  2001.  for  the  purchase  of  the  other  part. 

The  reference  was  in  the  usual  form,  to  ascertain  the  amount  of  compensation  to 
be  paid  for  the  interest  in  the  lands,  and  for  any  damage  that  might  be  sustained  by 
reason  of  the  execution  of  the  works. 

The  affidavits  shewed  that  the  claimants  by  their  counsel  and  witnesses  claimed  to  be 
compensated  for  a  supposed  loss  which  would  be  sustained  if  each  of  the  two  tramways 
above  mentioned  was  abandoned  according  to  the  option  given  by  the  act :  and  the 
award  indicated  the  same  result,  as  it  gave  compensation  for  the  land,  and  for  damage 
from  the  execution  of  the  works  "or  the  exercise  of  the  powers  of  the  act." 

On  these  grounds,  the  company  contended  that  the  umpire  had  exceeded  the 
authority  given  to  him  by  the  reference,  by  giving  compensation  for  a  damage  which 
was  contingent,  and  might  never  arise,  and  which  was  not  so  connected  with  the 
land  to  be  taken  and  the  works  to  be  executed  thereon  as  to  be  within  the  reference. 

In  answer  to  this,  the  claimants  denied  that  any  excess  of  authority  appeared. 
They  shewed,  by  referring  to  the  plan  on  which  the  umpire  was  to  act,  that,  in  the 
execution  of  the  proposed  works,  a  considerable  part  of  the  old  tramway  from  Bridgend 
to  Porth  Cawl  would  be  in  effect  absorbed  into  the  new  railway  ;  that  this  would  be 
the  case  on  part  of  the  lands  of  the  claimants  to  be  taken  by  the  company  :  and  that 
the  change  of  level  and  of  gauge  and  of  traction  from  horse  to  steam  would  prevent 
the  claimants  from  being  able  to  use  the  railway  as  they  had  used  the  tramway, 
without  great  expense,  and  would  make  their  private  tramway  forming  a  junction 
with  the  public  tramway  useless. 

[240]  The  affidavits  also  shewed  that  the  damage  by  severance  would  be  consider- 
able, as  the  furnaces  would  be  severed  in  part  from  the  cinder-heaps  and  in  part  from 
the  coal-mine  on  the  works. 

Upon  these  facts,  we  have  come  to  the  conclusion  that  no  excess  of  authority  is 
proved,  and  therefore  the  objection  to  the  award  is  not  supported.  The  affidavits 
shew  that  the  umpire  had  a  right  to  infer  that  the  execution  of  the  proposed  works 
on  the  lands  of  the  claimants  would  render  the  use  of  one  of  the  tramways  impracticable, 
if  not  impossible.  If  he  did  so  infer,  it  was  his  duty  to  give  compensation  in  respect 
of  the  loss  of  this  part  of  the  tramway  :  and,  if  any  other  part  of  the  tramway  should 
be  continued  by  the  company,  still  there  was  ground  to  infer  that  the  value  of  it  to 
the  claimants  would  have  been  so  depreciated  by  the  works  as  to  entitle  them  to 
substantial  compensation  in  respect  of  that  part  also. 

Our  judgment  proceeds  on  this  view  of  the  effect  of  the  affidavits  :  but  we  ought 
to  add,  that,  in  so  limiting  it,  we  do  not  intend  to  sanction  the  argument  that  the 
award  would  have  been  bad,  if  the  umpire  had  given  the  compensation  for  contingent 
damage  which  the  company  alleged. 

Rule  discharged,  with  costs. 
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[241]    Swindell  and  Another  v.  The  Company  of  Proprietors  of  the 
Birmingham  Canal  Navigations.     I860. 

[S.  C.  29  L.  J.  C.  P.  36-1 ;  7  Jur.  N.  S.  190.] 

By  a  canal  act  it  was  enacted  that  no  owner  or  proprietor  of  any  mines  or  minerals, 
&c.,  should  open  or  carry  on  any  work  for  digging,  getting,  or  discovering  such 
mines  or  minerals  under  any  tunnel,  or  within  twenty  yards  of  the  same,  without 
the  consent  of  the  company  ;  and  by  a  subsequent  section  it  was  provided,  that, 
when  the  owner  or  proprietor  of  any  coal-mine,  limestone,  or  other  minerals  lying 
under  the  said  canal,  towing-paths,  and  other  works,  or  within  the  distance  therein- 
before limited,  should  be  desirous  of  working  the  same,  such  owner  or  proprietor 
should  give  three  months'  notice  in  writing  of  such  his  intention  to  the  clerk  of  the 
company,  and  that,  if  the  company  should  refuse  to  permit  the  minerals  to  be 
worked,  they  should  pay  to  the  owner  or  proprietor  such  compensation  as  (in  the 
event  of  the  parties  disagreeing  as  to  the  amount)  should  be  assessed  by  a  jury. — 
The  plaintiffs, — who  were  lessees  of  a  mine  adjoining  the  canal,  under  a  lease 
wherein  they  covenanted  with  the  lessors  that  they  would  without  intermission  or 
delay  work  the  mines  thereby  demised,  and  raise  and  get  coal  and  ironstone  thereout, 
until  the  whole  of  the  said  mines,  or  as  great  a  quantity  thereof  as  by  working  the  said 
mines  in  a  diligent  and  effectual  manner  could  or  might  be  gotten,  should  be  worked 
out,  except  the  ribs  or  pillars  which  must  necessarily  or  which  the  lessors  might 
require  to  be  left, — having  given  the  company  notice  of  their  intention  to  work 
their  mine  within  the  prescribed  distance  of  a  tunnel,  a  jury  was  impannelled  to 
assess  the  compensation  to  be  paid  to  them  by  the  company  on  their  refusal  to 
permit  them  to  do  so. — In  an  action  to  recover  the  sum  so  assessed,  the  company 
pleaded  the  covenant  above  referred  to,  and  alleged  that  the  minerals  which  the 
plaintiffs  so  ceased  and  abstained  from  working,  and  the  said  coal  and  ironstone 
which  they  so  left  ungotten,  were  a  rib  within  the  meaning  of  the  covenant,  and 
that,  before  the  time  when  the  plaintiffs  first  ceased  and  abstained  as  in  the  declara- 
tion mentioned,  the  lessors  required  the  said  minerals,  &c,  above  mentioned  to  be 
left  by  the  plaintiffs  under  the  covenant  as  and  for  such  rib  as  aforesaid,  and  of 
such  their  requirement  duly  gave  notice  to  the  plaintiffs  : — Held,  no  answer  to  the 
action, — the  plea  disclosing  no  covenant,  but  merely  a  partial  exoneration  from  the 
obligation  fully  to  work  the  mine, — or,  assuming  it  to  be  a  covenant,  it  not  being 
one  for  which  a  special  performance  could  be  enforced  in  equity,  or  substantial 
damages  awarded  in  an  action  at  law. — The  defendants  further  pleaded, — that  the 
plaintiffs  did  not  cease  and  abstain  from  working  the  said  minerals  within  twenty 
yards  of  the  tunnel  aforesaid  as  alleged, — and  that,  after  the  service  of  the  notice 
in  the  declaration  first  mentioned,  and  after  the  defendants'  refusal  to  permit  the 
plaintiffs  to  work  the  minerals  mentioned  in  the  notice,  and  after  they  caused  the 
plaintiffs  to  be  served  with  a  notice  in  the  declaration  secondly  mentioned,  the 
plaintiffs  waived  and  abandoned  the  first-mentioned  notice,  and  claimed  to  work 
and  did  work  and  cany  away  the  minerals  in  the  said  notice  mentioned: — Held, 
that  neither  of  these  pleas  afforded  any  answer  to  the  action. 

The  declaration  stated,  that,  by  an  act  passed  in  the  session  of  parliament  holden 
in  tho  16th  year  of  the  reign  of  His  Majesty  King  George  the  Third  (e.  lxvi.), 
intituled  "An  act  for  making  ami  maintaining  a  navigable  canal  within  and  from 
certain  lands  belonging  to  Thomas  Talbot  Foley,  Esq.,  in  the  pariah  of  Dudley,  in 
the  county  of  Worcester,  to  join  ami  oommunicate  with  the  Stourbridge  Navigation 
at  a  place  called  Black  Delph,  upon  Pensnet  Chase,  in  tin'  parish  of  liiugswinford,  in 
the  county  of  Stafford"  (and  hereinafter  [242]  called  "The  Dudley  Canal  Act"), 
certain  persons  therein  named,  their  several  and  respective  successors,  executors, 
administrators,  and  assigns,   were  incorporated  by   the  name  of  "The  Company  of 

IVopiictois  ol  ilir  I  ii o I !.- \  Canal   Navigal b;"  and  several  powers  and  authorities 

were  given  and  granted  to  them  for  making,  completing,  and  maintaining  the  said 
canal,  and  carrying  the  purposes  of  tin.'  said  act  into  execution,  and  in  particular 
those  thereinafter  mentioned  and  specified  :  and  it  was  by  the  said  act  recited  (s.  12) 
that  differences  might  arise  between  the  said  company  of  proprietors  and  the  several 
owners   of   and    persons   interested    in    lands,    grounds,    tenements,    hereditaments,   or 


96  SWINDELL   ?'.  THE   BIRMINGHAM   CANAL   CO.        9  C.  B.  (N.  S.)  243. 

waters  which  should  or  might  be  affected  or  prejudiced  by  the  execution  of  any  of 
the  powers  thereby  granted,  touching  the  purchase-money  to  be  paid  or  recompense 
to  be  made  to  them  respectively;  and  thereby  it  was  therefore  enacted  that  certain 
persons  therein  named  should  be  and  they  and  their  successors  were  thereby  appointed 
commissioners  for  the  settling,  determining,  and  adjusting  all  questions,  matters,  and 
differences  which  should  or  might  arise  between  the  said  company  of  proprietors, 
their  successors  and  assigns,  or  any  of  them,  and  the  several  proprietors  of  and  persons 
interested  in  any  lands,  grounds,  tenements,  hereditaments,  or  waters  that  should  or 
might  be  affected  or  prejudiced  by  the  execution  of  any  of  the  powers  thereby  gi anted  ; 
and  they  the  said  commissioners,  or  any  five  or  more  of  them,  were  thereby  impowered, 
by  examination  of  witnesses  upon  oath,  and  by  other  lawful  ways  and  means  in  manner 
in  the  said  act  mentioned,  to  determine  and  adjust  from  time  to  time  what  distinct  sum  or 
sums  of  money  should  be  paid  by  the  said  company  of  proprietors,  their  successors  and 
assigns,  or  any  of  them,  either  by  an  annual  rent  or  payment  or  by  a  sum  of  money  in  gross, 
to  and  [243]  at  the  election  of  such  bodies  politic,  corporate,  or  collegiate,  person  or 
absolute  persons,  respectively,  who  should  be  so  entitled  or  interested  as  aforesaid,  for  the 
purchase  of  the  lands  or  grounds  which  should  be  set  out  and  ascertained  as  in  the 
act  mentioned,  for  making  the  said  canal  or  any  part  thereof,  and  other  the  purposes 
in  that  act  mentioned  ;  and  also  to  determine  and  adjust  what  other  distinct  sum  or 
sums  of  money  should  be  paid  by  the  said  company  of  proprietors,  their  successors  or 
assigns,  as  a  recompense  for  any  damages  which  might  or  should  be  at  any  time  or 
times  whatsoever  sustained  by  such  bodies  politic,  corporate,  or  collegiate,  or  other  person 
or  persons,  respectively,  being  owners  of  or  interested  in  any  lands,  grounds,  tenements, 
hereditaments,  and  waters,  for  or  by  reason  of  the  making,  repairing,  or  maintaining 
the  said  canal,  or  of  any  reservoirs,  trenches,  passages,  gutters,  watercourses,  roads, 
ways,  or  sluices,  or  supplying  the  same  or  any  of  them  with  water  as  aforesaid,  or  by 
the  flowing,  leaking,  or  oozing  of  the  water  over  or  through  the  banks  of  the  said 
canal,  reservoirs,  trenches,  or  sluices,  or  over  or  through  any  passages,  gutters,  or 
watercourses  which  should  be  made  pursuant  to  the  powers  thereby  given  for  con- 
veying and  communicating  water  to  or  from  the  said  canal,  or  by  not  cleansing  the 
said  watercourses,  trenches,  or  passages,  or  by  turning  or  diverting  any  streams  or 
brooks  into  the  same,  or  by  reason  or  means  of  the  execution  of  any  of  the  powers 
therein  contained,  by  the  said  company  of  proprietors,  their  successors  and  assigns, 
their  agents,  servants,  or  workmen,  in  case  such  price  or  value,  damages,  and 
recompense,  respectively,  could  not  be  settled,  adjusted,  and  agreed  upon  by  and 
between  the  said  company  of  proprietors,  their  successors  and  assigns,  and  such 
proprietors  of  and  persons  interested  in  the  said  lands  and  grounds  as  aforesaid  ; 
and,  [244]  if  the  said  company  of  proprietors,  their  successors  and  assigns,  for 
and  on  the  part  and  behalf  of  themselves,  or  any  such  body  politic,  corporate,  or 
collegiate,  or  other  person  or  persons  so  interested  or  entitled  as  aforesaid,  for  and 
on  his  or  their  parts,  should  refuse  to  submit  any  such  matter  to  the  determination 
of  the  said  commissioners,  or  should  be  dissatisfied  with  any  determination  which  should 
be  by  them  made  as  aforesaid,  the  said  commissioners,  or  any  five  or  more  of  them, 
should  and  they  were  thereby  impowered  and  required  from  time  to  time  to  issue  a 
warrant  or  warrants  under  their  hands  and  seals,  lo  the  sheriff  or  sheriffs  of  the  said 
counties  of  Stafford  or  Worcester  for  the  time  being,  respectively,  in  which  the  matter 
or  matters  should  arise,  or,  in  case  such  sheriff  or  sheriffs,  his  or  their  undersheriff  or 
undersheriifs  respectively,  or  either  of  them,  should  happen  to  be  one  of  the  company 
of  proprietors  of  the  said  navigation,  or  should  be  interested  in  the  matter  in  question, 
then  to  the  coroner  or  coroners  of  the  said  county  of  Stafford  or  Worcester  respectively, 
for  the  impannelling  a  jury  to  assess  such  distinct  sum  or  sums  of  money  or  annual 
rent  to  be  paid  for  the  purchase  of  such  lands  or  grounds,  or  the  recompense  to  be 
made  for  the  damages  that  might  or  should  be  sustained  as  aforesaid  ;  and  the  said 
commissioners  or  any  five  or  more  of  them  were  to  give  judgment  for  such  purchase- 
moneys,  rent,  or  recompense  so  to  be  assessed  by  such  juries,  whose  verdict,  and  the 
judgment  thereupon  pronounced  by  the  said  commissioners,  or  any  five  or  more  of 
them,  should  be  binding  and  conclusive  to  all  intents  and  purposes  against  the  King's 
Majesty,  his  heirs  and  successors,  and  against  all  bodies  politic,  corporate,  or  collegiate, 
and  alf  persons  whomsoever :  And  it  was  by  the  said  act  enacted  that  no  owner  or 
proprietor  of  any  mines  or  minerals,  their  workmen  or  servants,  or  other  [245]  person 
whatsoever,  should  open  or  carry  on  any  work  for  digging,  getting,  or  discovering 
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such  mines  or  minerals  under  any  tunnel  which  should  be  made  by  virtue  of  that  act, 
or  within  twenty  yards  of  the  same,  without  the  consent  of  the  said  company  of 
proprietors,  their  successors  and  assigns,  and  that  no  owner  or  proprietor  of  any 
mines  or  minerals,  their  workmen  or  servants,  or  other  person  whatsoever,  should  on 
any  account  whatever  open,  dig,  sink,  or  carry  on  any  work  for  the  getting  of  coal, 
lime-stone,  iron-stone,  or  mineral,  within  the  distance  of  twelve  yards  from  the  said 
intended  canal  or  any  reservoir  or  reservoirs  to  be  made  by  the  said  company  of  pro- 
prietors, their  successors  or  assigns,  as  aforesaid  ;  nor  should  any  coals  or  other  minerals 
be  got  under  any  part  of  the  said  canal,  or  the  towing  paths  thereunto  belonging,  or 
under  any  such  reservoir  or  reservoirs  as  aforesaid,  or  within  or  under  any  land  or 
ground  lying  within  the  distance  of  twelve  yards  of  either  side  of  the  said  canal  or 
any  such  reservoir  or  reservoirs  or  other  works,  on  any  account  whatsoever,  except  as 
thereinafter  and  hereinafter  mentioned,  without  the  consent  of  the  said  company  of 
proprietors,  their  successors  and  assigns,  in  writing,  under  their  common  seal  for  that 
purpose  first  had  and  obtained  :  And  it  was  afterwards  by  the  said  act  provided  and 
enacted  that,  when  and  so  often  as  the  owner  or  proprietor  of  any  coal-mine,  lime- 
stone, or  ( >t  her  minerals  lying  under  the  said  canal,  towing-paths,  reservoir  or  reservoirs, 
and  other  works,  or  within  the  distance  thereinbefore  limited,  should  be  desirous  of 
working  the  same,  then  and  in  every  such  case  such  owner  or  proprietor  should  give 
notice  in  writing,  under  his,  her,  or  their  hand  or  hands,  of  such  his,  her,  or  their  inten- 
tion, to  the  clerk  for  the  time  being  of  the  said  company  of  proprietors,  at  least  three 
calendar  months  before  he,  she,  or  they  should  begin  [246]  to  work  such  mines  lying 
under  the  said  canal,  towing-paths,  reservoirs,  and  other  works,  or  within  the  distance 
aforesaid,  and  upon  the  receipt  of  such  notice  it  should  and  might  be  lawful  for  the 
said  company  of  proprietors,  their  successors  and  assigns,  to  inspect  or  cause  such 
mines  to  be  inspected  in  order  to  determine  what  coal  or  other  minerals  might  be 
come  at  and  actually  gotten  without  prejudice  or  damage  to  the  said  canal,  towing- 
paths,  reservoirs,  and  other  works  ;  and,  if  the  said  company  of  proprietors,  their 
successors  and  assigns,  should  fail  or  neglect  to  inspect  or  cause  such  mines  to  be 
inspected  within  the  space  of  thirty  days  after  the  receipt  of  such  notice,  then  it 
should  and  might  be  lawful  for  the  owners  or  proprietors  of  such  mines,  and  they 
were  thereby  respectively  authorized,  to  work  and  get  such  part  of  the  said  mines  as 
should  lie  under  the  said  canal,  towing-paths,  reservoir  or  reservoirs,  and  other  works, 
or  within  the  distance  aforesaid,  and  if  upon  such  inspection  as  aforesaid  the  said 
company  of  proprietors,  their  successors  or  assigns,  should  refuse  to  permit  the  owners 
or  proprie  ors  of  the  said  mines  to  work  such  part  of  the  said  mines  as  should  lie 
under  the  said  canal,  towing-paths,  reservoir  or  reservoirs,  and  other  works,  or  within 
the  distance  aforesaid,  or  any  part  thereof,  as  they  might  from  time  to  time  have  come 
at  and  actually  gotten,  or  in  any  other  manner  obstruct  or  prevent  them  from  getting 
the  same,  that  then  the  said  company  of  proprietors,  their  successors  and  assigns, 
should  within  three  calendar  months  after  such  refusal  or  obstruction  as  aforesaid  pay 
or  cause  to  be  paid  to  the  owners,  proprietors,  or  workers  of  such  mines  respectively, 
such  price  or  prices  for  the  same  in  proportion  to  their  several  interests  therein  as 
the  next  adjoining  mines  of  equal  quality  should  have  been  really  and  bona  tide  sold 
for  or  be  estimated  or  valued  [247]  at;  and,  if  any  question  or  dispute  should  arise 
between  the  said  company  of  proprietors,  their  successors  or  assigns,  and  the  owners, 
proprietors,  or  workers  of  the  said  mines,  their  executors  or  administrators,  touching 
any  of  the  matters  aforesaid,  then  the  same  should  be  settled  and  ascertained  by  the 
said  commissioners,  or  any  five  or  moro  of  them,  in  such  manner,  and  subject  to  the 
verdict  of  a  jury,  if  required,  as  the  value  of  the  lands  for  making  the  said  canal, 
towing-paths,  reservoir  or  reservoirs,  and  other  works,  was  by  the  act  directed  to  be 
settled  and  ascertained  :  And  it  was  by  that  act  further  provided  and  enacted  that 
nothing  therein  contained  should  extend,  or  be  construed  to  extend,  to  defeat, 
prejudice  or  ailed  the  right  of  any  lord  or  lords  of  any  manor  or  manors,  common 
or  waste  grounds,  or  of  any  owner  or  owners  of  any  lands  or  grounds  in,  upon, 
or  through  which  the  said  canal  or  towing-paths,  wharves,  quays,  reservoirs,  trenches, 
sluices,  passages,  watercourses,  or  conveniences  aforesaid,  or  any  of  them,  should 
be  made,  to  the  mines,  minerals,  or  quarries  lying  or  being  within  or  under  the 
lauds  or  grounds  to  be  set  out  or  made  use  of  for  such  canal,  towing  paths, 
wharves,  quays,  reservoirs,  or  other  conveniences  aforesaid,  or  any  of  them;  but 
all    such   mines,  minerals,    and    quarries    were  thereby    reserved    to    such    lord    or 
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lords  of  such  manor  or  manors,  or  of  such  common  or  waste  grounds,  and  to 
such  owner  or  owners  of  such  lands  or  grounds,  respectively,  their  heirs  or  assigns ; 
and  that  it  should  and  might  be  lawful  to  and  for  the  lord  or  lords  of  such  manor  or 
manors,  common  or  waste  grounds,  or  such  owner  or  owners  of  such  lands  or  grounds, 
respectively  (subject  to  the  conditions  and  restrictions  therein  contained)  to  work  all 
such  mines  and  quarries,  and  to  take  and  carry  away  all  such  coals,  ironstone,  and 
minerals  as  should  be  gotten  therein,  to  his  and  their  own  use  ;  [248]  providing  that, 
in  working  such  mines  and  quarries,  no  injury  were  done  to  the  said  navigation  ; 
anything  therein  contained  to  the  contrary  notwithstanding  :  And  the  said  act  also 
contained  divers  provisions  for  the  continuance  and  succession  of  a  sufficient  number 
of  commissioners  for  putting  the  same  in  execution  :  And  it  was  further  enacted  that, 
upon  application  to  be  made  by  the  said  proprietors,  their  successors  and  assigns, 
or  any  live  or  more  of  them,  or  by  the  owners  or  occupiers  of  any  grounds,  lands, 
tenements,  or  hereditaments  to  be  affected  by  the  said  intended  canal,  or  any  of  the 
works  necessary  or  relating  thereto,  unto  the  commissioners  appointed  by  and  for 
the  purposes  of  the  said  act,  or  any  five  or  more  of  them,  requesting  or  desiring  them 
to  appoint  a  general  meeting  of  the  said  commissioners,  the  commissioners  so  requested 
or  applied  to  or  any  five  or  more  of  them,  might  and  should,  and  they  were  thereby 
respectively  authorized  and  required,  within  fourteen  days  after  such  request  or 
application  made,  to  give  notice  in  manner  aforesaid  (s.  30)  of  a  general  meeting 
to  be  held  at  such  time  and  place  as  should  be  specified  in  such  notice,  such  time  not 
being  less  than  fourteen  days  nor  more  than  twenty-one  days  from  the  day  on 
which  such  request  should  be  made  to  them  as  aforesaid  :  And  it  was  by  the  said  act 
provided  and  further  enacted,  that  it  should  and  might  be  lawful  for  any  five  or  more 
of  the  said  commissioners,  and  they  were  thereby  impowered,  although  they  should 
not  be  assembled  at  a  meeting  to  be  held  by  virtue  of  the  said  act,  from  time 
to  time,  and  at  all  times,  upon  such  request  made  as  aforesaid,  by  notice  in  writing 
signed  by  them  and  published  in  manner  required  by  the  said  act,  to  summon 
a  meeting  of  the  said  commissioners  at  such  time  or  place  as  should  be  mentioned 
in  such  notice,  for  the  settling  and  ascertaining  such  damages  as  were  therein 
[249]  directed  to  be  settled  and  ascertained,  notwithstanding  any  adjournment  or 
non-adjournment  of  the  said  commissioners  :  And  it  was  further  enacted  that  every 
meeting  of  the  commissioners  for  hearing  or  determining  any  complaint,  controversy, 
dispute,  or  difference  between  the  said  proprietors,  their  successors  and  assigns,  and 
any  other  person  or  persons,  should  be  held  at  some  place  within  two  miles  of  some 
part  of  the  said  canal ;  and  that  no  order  or  determination  should  be  made  unless  a 
majority  of  the  commissioners  present  at  such  meeting  should  concur  therein,  such 
majority  not  being  less  than  the  respective  numbers  thereby  authorized  to  make  such 
orders  or  determinations :  That,  by  an  act  passed  in  the  session  of  parliament  holden 
in  the  twenty-fifth  year  of  the  reign  of  King  George  the  Third,  intituled  "  An  act  for 
extending  the  Dudley  Canal  to  the  Birmingham  Canal,  at  or  near  Tipton  Green,  in 
the  county  of  Stafford,"  certain  persons  therein  named,  and  their  several  and  respec- 
tive executors,  administrators,  and  assigns  were  united  and  incorporated  with  and 
became  part  of  the  said  company  of  proprietors  of  the  Dudley  Canal  Navigation  ;  and 
the  said  company  of  proprietors  were  thereby  authorized  and  impowered  to  make, 
complete,  and  maintain  a  canal  navigable  for  boats,  barges,  and  other  vessels,  from 
the  said  Dudley  Canal,  in,  through,  and  under  (among  other  lands)  certain  lands  then 
of  John  Lord  Viscount  Dudley  and  Ward,  situate  in  the  parish  of  Dudley,  in  the 
county  of  Worcester,  into  a  cut  or  canal  in  the  last-mentioned  act  mentioned  ;  and 
that  satisfaction  and  compensation  should  be  made  by  the  said  company  of  proprietors 
to  the  said  John  Lord  Viscount  Dudley  and  Ward,  his  heirs  or  assigns,  for  the  same 
out  of  the  moneys  to  be  raised  by  virtue  of  that  act,  such  satisfaction  and  compensa- 
tion to  be  settled  and  ascertained  (in  case  the  parties  should  not  agree  about  [250] 
the  same)  in  like  manner  as  the  satisfaction  for  any  damage  done  by  virtue  of  the  act 
first  aforesaid  was  thereby  directed  to  be  ascertained  and  settled  :  And  the  said 
company  of  proprietors  of  the  Dudley  Canal  Navigation  were  thereby  also  authorised 
and  impowered  to  make,  erect,  execute,  do,  and  perform  all  such  works,  matters,  and 
things  as  should  be  requisite  and  convenient  for  making,  completing,  and  maintaining 
the  said  last-mentioned  canal,  and  the  navigation  thereof,  and  for  supplying  the  same 
with  water,  in  as  full,  ample,  and  beneficial  a  manner,  to  all  intents  and  purposes,  as 
the  said  company  of  proprietors  were  authorised  and  impowerd  to  do,  execute,  and 
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perform  under  and  by  virtue  of  the  said  recited  act  of  the  16  Gr.  3,  c.  lxvi.,  with 
respect  to  the  canal  thereby  authorised  to  be  made;  and  it  was  thereby  enacted  that 
the  said  act  first  hereinbefore  mentioned,  and  the  several  powers,  authorities,  clauses, 
provisoes,  limitations,  exceptions,  exemptions,  privileges,  penalties,  forfeitures,  punish- 
ments, matters,  and  tilings  therein  contained  for  making,  completing,  preserving,  and 
maintaining  the  canal  and  other  works  thereby  authorised  to  be  done,  so  far  as  the 
nature  and  circumstances  of  the  case  would  admit,  should  be  used  and  exercised  by 
the  said  company  of  proprietors,  and  should  be  applied  and  enforced  for  making, 
completing,  preserving,  and  maintaining  the  said  canal  by  the  said  secondly  men- 
tioned act  authorised  to  be  made,  and  also  for  making,  erecting,  executing,  doing, 
and  performing  all  such  other  works,  matters,  and  things  as  the  said  company  of  pro- 
prietors should  think  necessary  or  expedient  for  the  benefit  of  the  said  undertaking  ; 
and  that  the  same  persons  who  were  appointed  commissioners  for  putting  the  said 
recited  act  first  hereinbefore  mentioned  in  execution  should  be  commissioners  for  the 
purposes  of  that  act,  that  is  to  say,  the  act  [251]  secondly  hereinbefore  mentioned,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  the  several  powers,  authorities, 
clauses,  provisoes,  limitations,  exceptions,  exemptions,  privileges,  penalties,  forfeitures, 
punishments,  appointment  of  commissioners,  matters  and  things  contained  in  the  said 
first-mentioned  act  were  repeated  and  re-enacted  in  the  body  of  the  said  secondly 
mentioned  act,  and  as  if  the  canal  and  other  works  by  the  said  secondly  mentioned 
act  intended  to  be  made,  completed,  and  maintained,  had  been  part  of  the  canal  and 
other  works  by  the  said  first-mentioned  act  intended  to  be  made,  completed,  and 
maintained  :  That  the  said  canal  so  authorised  by  the  secondly  above  mentioned  act 
was  afterwards  made  in  pursuance  of  such  act,  and  the  same  canal  was  made  and 
passed  in,  through,  and  under  the  said  lands  of  the  said  John  Lord  Viscount  Dudley 
and  Ward  in  a  tunnel  for  a  long  distance,  to  wit,  the  distance  of  577  yards,  and  such 
canal  was  made  and  completed  long  before  the  plaintiffs  had  acquired  any  interest  in 
the  mines  under  the  aforesaid  land  of  the  said  John  Lord  Viscount  Dudley  and  Ward, 
and  before  the  passing  of  the  act  next  hereinafter  mentioned  :  That,  by  an  act  passed 
in  the  fifth  year  of  the  reign  of  King  William  the  Fourth  (c.  xxxiv.),  intituled  "An 
act  to  consolidate  and  extend  the  powers  and  provisions  of  the  several  acts  relating 
to  the  Birmingham  Canal  Navigations,"  it  was  enacted  that  the  several  persons  and 
bodies  politic  therein  named,  their  successors,  executors,  administrators,  and  assigns, 
should  be  united  into  and  become  one  body  corporate  by  the  name  of  "  The  Company 
of  Proprietors  of  the  Birmingham  Canal  Navigations,"  and  by  that  name  should  have 
perpetual  succession  and  a  common  seal,  and  by  that  name  should  and  might  sue  and 
be  sued:  That,  by  the  Birmingham  anil  Dudley  Canals  Consoli -[252]-datiou  Act, 
1846  (9  &  10  Vict.  c.  eclxix.),  the  said  acts  firstly  and  secondly  hereinbefore  men- 
tioned were  repealed,  and  the  said  company  of  proprietors  of  the  Dudley  Canal 
Navigation  were  dissolved,  and  were  as  hereinafter  mentioned  incorporated  and 
united  with,  and  became  part  of,  the  said  company  of  proprietors  of  the  Birmingham 
Canal  Navigations;  but  that  by  the  said  Birmingham  and  Dudley  Canals  Consolida- 
tion Act,  1846,  it  was  provided  and  enacted  that  nothing  in  that  act  contained  should 
affect  or  prejudice  in  any  respect  any  rights,  liberties,  powers,  easements,  reservations, 
accommodations,  guarantees,  exemptions,  or  protections,  which  under  or  by  virtue  of 
(amongst  others)  the  hereinbefore  and  thereinbefore  recited  acts  of  the  16th  and  25th 
years  of  the  reign  of  King  George  the  Third,  or  any  or  either  of  them,  were  granted, 
continued,  or  reserved  to  or  for  the  benefit  of  any  persons  or  corporations  whose 
respective  estates,  canals,  mines,  works,  properties,  or  interests,  were,  had  been,  or 
might  be  in  anywise  affected  in  or  by  the  making  or  maintaining  or  otherwise  on 
account  of  the  canals  or  works  by  the  same  acts  respectively  authorised,  or  by  reason 
of  the  exercise  of  the  respective  powers  by  the  same  acts  granted,  or  which  any 
persons  or  corporations  other  than  the  Dudley  Canal  Company  were  or  might  be,  or, 
but  for  the  repeal  therein  contained  of  the  same  acts,  or  such  portions  thereof  as  afore 
said,  would  or  might  have  been,  entitled  unto  or  competent  to  enforce  ;  and  that  auch 
several  persons  and  corporations  should  be  entitled  to,  and  should  have,  use,  and 
enjoy  the  same  lights,  liberties,  powers,  easements,  reservations,  accommodations, 
guarantees,  exemptions,  and  protections,  or  so  many  of  them  as  they  would  respec 
tively  have  been  entitled  to  it  the  said  acts  or  such  portions  thereof  as  aforesaid  had 
not  been  thereby  repealed,  and  should  have  the  like  powers  and  remedies  [253]  upon 
and  against  the  said  company  of  proprietors  of  the  Birmingham  Canal  Navigations 
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(which  company  are  the  defendants  in  this  suit)  and  any  other  persons  for  securing 
the  possession,  use,  and  enjoyment  of  such  rights,  liberties,  powers,  easements,  reser- 
vations, accommodations,  guarantees,  exemptions,  and  protections  under  the  said 
repealed  acts,  or  any  of  them,  as  they  would  have  had  upon  and  against  the  Dudley 
Canal  Company  or  such  other  person  if  the  act  now  recited  had  not  been  passed  ;  and, 
in  every  case  in  which  under  the  repealed  acts  or  otherwise  any  such  right,  liberty, 
power,  easement,  reservation,  accommodation,  guarantee,  exemption,  or  protection 
was  to  be  exercised,  enjoyed,  or  enforced,  with  the  consent,  or  under  the  superintend- 
ence, or  subject  to  the  control  in  any  particular  of  the  Dudley  Canal  Company,  or 
the  committee  of  management,  officers,  or  agents  thereof,  the  same  should  be  exercised, 
enjoyed,  or  enforced  in  like  manner  and  in  the  same  particular,  with  the  consent,  or 
under  the  superintendence,  or  subject  to  the  control  of  the  defendants  or  their  com- 
mittee of  management,  officers,  or  agents,  respectively  :  That,  by  the  same  act  it  was 
enacted  that,  from  and  immediately  after  the  passing  thereof,  the  several  persons  and 
corporations  who  immediately  before  the  passing  thereof  were  proprietors  of  any 
shares  or  portions  of  shares  in  the  capital  of  the  Dudley  Canal  Company  should  be 
and  were  therein'  incorporated  with  the  said  company  of  proprietors  of  the  Birming- 
ham Canal  Navigations  ;  and  that,  from  and  immediately  after  the  passing  of  the  act, 
all  the  canals  and  cuts  made  or  executed  by  or  for  the  use  of,  or  which  immediately 
before  the  passing  of  the  act  were  vested  in  the  Dudley  Canal  Company,  and  all  other 
lands,  buildings,  works,  easements,  privileges,  tenements,  and  hereditaments  whatso- 
ever, and  of  [254]  whatever  tenure,  of  or  to  which  the  Dudley  Canal  Company 
immediately  before  the  passing  of  the  act  and  by  virtue  of  the  recited  acts,  any  or 
either  of  them,  or  by  any  other  means  whatsoever,  were  seised,  possessed,  or  entitled, 
at  law  or  in  equity,  or  which  they  could  have  used,  exercised,  or  enjoyed  in  any 
manner,  if  the  act  had  not  been  passed,  or  over  which  they  had  any  right  of  disposition, 
should  belong  to  and  were  thereby  vested  in  the  defendants  for  the  same  respective 
estates,  interests,  rights,  and  powers,  and  should  thenceforth  and  to  the  extent  of  the 
same  estates,  interests,  rights,  and  powers,  form  part  of  the  Birmingham  Canal 
Navigations  and  of  the  capital  of  that  company  :  That,  by  a  certain  indenture  of 
lease  bearing  date  the  1st  of  April,  1837,  and  made  between  the  Eight  Rev.  Henry 
Lord  Bishop  of  Exeter,  the  Right  Hon.  Edward  John  Baron  Hatherton,  Francis 
Downing,  and  John  Benbow,  Esqs.,  of  the  one  part,  and  Samuel  Evers  and  Robert 
Martin,  coal  and  iron-masters  and  co-partners  (both  since  deceased),  of  the  other  part, 
the  said  parties  thereto  of  the  first  part,  as  trustees  under  and  in  execution  of  the 
powers  for  that  purpose  contained  in  the  will  of  the  Right  Hon.  John  William  Earl 
of  Dudley,  deceased,  granted,  demised,  and  leased  unto  the  said  Samuel  Evers  and 
Robert  Martin,  their  executors,  administrators,  and  assigns,  certain  furnaces  therein 
described,  called  the  Parkhead  Furnaces,  therein  mentioned  to  be  situate  in  the 
parish  of  Dudley,  in  the  county  of  Worcester,  and  certain  messuages,  lands,  and 
premises  therein  described,  and  also  all  and  singular  the  mines,  beds,  measures,  and 
strata  of  coal  called  the  Thick  or  Ten  Yard  Coal,  the  Heathen  Coal,  and  the  Brooch 
Coal,  and  of  ironstone  called  the  Gubbin  Ironstone,  and  the  White  Ironstone  lying 
below  the  Thick  Coal,  and  the  Penny  Earth  Ironstone,  and  all  other  ironstone 
lying  or  which  might  be  found  above  the  Thick  Coal,  in  and  under  all  those  said 
[255]  lands  thereinbefore  described  and  demised,  annexed,  and  next  and  appurtenant 
to  the  furnaces  therein  mentioned,  or  so  much  and  such  part  thereof  as  should  not  be 
within  thirty  yards  of  any  of  the  buildings  therein  mentioned,  which  parts  were  to  be 
left  for  the  preservation  of  such  furnaces  and  buildings  :  and  also  in  and  under  certain 
messuages  or  dwelling-houses,  yards,  gardens,  roads,  closes,  pieces  or  parcels  of  land, 
and  premises  therein  described,  which  said  several  premises  contained  together,  by 
admeasurement,  including  the  site  of  the  buildings,  80a.  0?-.  8p.t  or  thereabouts,  and 
belonged  to  the  said  lessors  as  such  trustees  as  aforesaid  ;  together  with  full  and  free 
liberty,  power,  and  authority  to  and  for  the  said  lessees,  their  executors,  adminis- 
trators, and  assigns,  and  their  miners,  agents,  workmen,  and  servants,  to  enter  into 
and  upon  certain  parts  of  the  lands  and  hereditaments  thereinbefore  secondly  described 
as  were  not  then  in  their  own  occupation,  to  occupy  so  much  and  such  part  and  parts 
thereof  as  might  be  necessary  or  convenient  for  the  carrying  on  of  the  working  of  the 
said  mines,  they  the  said  lessees,  their  executors,  administrators,  and  assigns,  first 
giving  such  notice  and  paying  compensation  as  in  the  said  indenture  was  expressed  ; 
and  also  with  like  full  and*  free  liberty  and  authority  to  and  for  the  said  lessees,  their 


9  C.  B.  (N.  S.)  256.        SWINDELL    r.  THE    BIRMINGHAM    CANAL   CO.  101 

executors,  administrators,  and  assigns,  to  make,  construct,  and  set  up  such  engines, 
gins,  and  other  machinery  and  erections  upon  the  said  lands,  or  any  part  thereof,  and 
to  open,  sink,  drive,  work,  and  make  such  pits,  shafts,  adits,  canals,  watercourses, 
fences,  soughs,  tunnels,  drains,  ways,  paths,  passages,  roads,  and  railways  in  and  upon 
or  under  the  same  lands,  or  in,  under,  or  upon  any  part  or  parts  thereof,  as  should  be 
requisite  for  the  purpose  of  working  the  said  mines  of  coal  and  ironstone,  and  getting, 
stacking,  consuming,  converting,  carrying  [256]  away,  and  disposing  of  the  produce 
thereof,  or  for  the  purpose  of  burning  coke  from  the  coal  gotten  out  of  the  said  mines, 
or  of  calcining  the  ironstone  raised  and  gotten  therefrom,  and  also  for  the  carrying 
away  and  disposing  of  the  same  coal  and  ironstone,  and  the  coke  made  therefrom,  and 
to  work,  get,  raise  up,  stack,  carry  away,  sell,  consume,  convert  and  dispose  of  for 
their  own  use  and  benefit,  the  produce  of  the  said  mines  of  coal  and  ironstone  and 
every  part  thereof,  and  generally  to  do  and  perform  all  such  acts,  matters,  and  things 
as  might  be  requisite  or  necessary  to  be  done  and  performed  in,  upon,  or  under  the 
said  lauds  and  premises  thereinbefore  secondly  described,  and  as  are  usually  permitted 
to  lessees  in  leases  of  the  same  or  the  like  nature  as  the  now  stating  demise,  for  the 
pin  [><>se  of  getting,  converting,  selling,  consuming,  disposing  of,  and  carrying  away 
the  produce  of  the  said  mines  of  coal  and  ironstone  to  the  greatest  advantage,  except 
and  reserved  as  in  the  said  indenture  mentioned  and  expressed, — To  hold  the  same 
unto  the  said  lessees,  their  executors,  administrators,  and  assigns,  from  the  date  of  the 
now  stating  indenture  for  the  term  of  twenty-one  years,  at  the  rents  and  royalties 
thereby  reserved,  and  at  a  minimum  rent  of  20001.,  and  subject  to  the  covenants  and 
stipulations  therein  contained  :  That  the  mines  which  the  plaintiffs  abstained  as 
hereinafter  mentioned  from  getting,  are  part  of  the  mines  demised  by  the  last-men- 
tioned indenture:  That,  by  an  indenture  dated  the  21st  of  June,  1841,  and  made 
between  the  said  Samuel  Evers  of  the  first  part,  the  said  Robert  Martin  of  the  second 
part,  Henry  Lord  Bishop  of  Exeter,  Edward  John  Baron  llatherton,  and  John  Benbow, 
of  the  third  part,  the  plaintiff  James  Evers  Swindell,  then  and  therein  called  by  his 
then  name  of  James  Evers,  and  the  plaintiff  Charles  Evers  Swindell,  then  and  therein 
called  by  his  then  name  of  Charles  Evers,  of  the  fourth  part,  the  [257]  said  Samuel 
Evers,  with  the  licence  and  consent  of  the  parties  thereto  of  the  third  part,  assigned 
his  share  and  interest  in  the  said  Parkhead  Furnaces  and  the  said  mines,  premises, 
and  powers  demised  by  the  said  lease,  unto  the  plaintiffs  for  the  residue  of  the  said 
term  of  twenty-one  years  thereby  granted,  subject  to  the  rents,  royalties,  and  obliga- 
tions, thereby  reserved  and  imposed :  That,  by  an  indenture  dated  the  31st  of 
December,  1817,  and  made  between  Joseph  Webb,  Robert  Martin,  and  .John  Harper, 
executors  of  the  will  of  the  said  Robert  Martin  (party  to  the  hereinbefore  stated 
indenture  of  the  1st  of  April,  1837),  then  deceased,  of  the  first  part,  the  Right  lion. 
William  Lord  Ward  of  the  second  part,  the  plaintiffs  (by  their  respective  then  names 
of  .lames  Evers  and  Charles  Evers)  of  the  third  part,  and  Samuel  Evers  of  the  fourth 
part,  the  share  and  interest  of  the  said  Robert  Martin,  deceased,  under  the  said  lease 
in  the  same  thereby  demised  furnaces,  mines,  powers,  and  premises,  was  assigned  with 
the  like  consent  and  concurrence  of  the  said  lessors  unto  the  said  plaintiff's:  That, 
afterwards,  and  by  virtue  of  the  aforesaid  indentures  of  lease,  and  the  said  indentures 
of  assignment)  the  plaintiffs,  as  partners,  proceeded  to  work  the  demised  minerals 
tinder  the  said  land,  the  same  being  laud  in  and  under  part  of  which  the  said  tunnel 
was  made,  and  became  the  workers  of  such  demised  minerals,  and  that,  afterwards, 
the  plaintiffs  were  desirous  of  Working  the  coal  anil  ironstone  hereinafter  mentioned 
lying  under  the  said  tunnel,  and  being  part  of  such  demised  minerals  ;  and  thereupon 
they  caused  to  be  served  on  the  clerk  fur  the  time  being  of  the  defendants  a  notice  in 
writing  tinder  their  hands,  that  it-  was  their  intention  at  the  expiration  of  three  months 
from  the  date  thereof,  to  work  under  and  within  the  distance  nf  twelve  yards  of  each 

side  nf  th.il  portion  of  [258]  the  said  canal,  tunnel,  and  winks  called  the  Dudley 
Tunnel  which  lay  between  certain  points  marked  A.  and  B.  in  a  plan  annexed  In  the 
said  notice,  the  same  being  situate,  lying,  and  being  within  the  parish  of  Dudley,  in 
the  county  of  Worcester,  the  following  minerals,  that  is  to  say,  all  and  singular  the 
mines,  beds,  measures,  and  strata  of  coal  called  the  Thick  or  Ten  Yard  Coal,  and  the 
Heathen  Coal,  and  of  ironstone  called  the  Gubbin  Ironstone  and  the  White  [ronstone, 
lying  below  t'ie  Thick  Coal,  ami  the  Penny  Earth  [ronstone,  and  all  other  ironstone 
lying,  ur  which  might  be  found,  above  the  Thick  Coal,  the  said  minerals  being  part 
of  the  minerals  demised  anil  assigned  as  aforesaid:    That    the  defendants  afterwards 
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refused  to  permit  the  plaintiffs  to  work  the  mines  mentioned  in  the  said  notice,  or  any 
part  thereof,  and  caused  the  plaintiffs  to  be  served  with  a  written  notice  addressed  to 
them,  in  the  words  and  figures  following : — 

''To  Messrs.  James  Evers  Swindell  and  Charles  Evers  Swindell,. of  Cradley,  in  the 
county  of  Worcester,  coal-masters  : 

"You  having  given  notice  of  your  intention  to  work  under  and  within  the  distance 
of  twelve  yards  on  each  side  of  that  portion  of  the  canal,  tunnel,  and  works  called  the 
Dudley  Tunnel,  now  belonging  to  the  company  of  proprietors  of  the  Birmingham 
Canal  Navigations,  constructed,  as  alleged,  in  pursuance  of  an  act  passed  in  the 
16  G.  3,  c.  lxvi.,  which  lies  between  the  points  marked  A.  and  B.  on  the  plan  annexed 
to  the  said  notice,  situate,  lying,  and  being  in  the  parish  of  Dudley,  in  the  county  of 
Worcester,  the  following  minerals,  namely,  all  and  singular  the  mines,  beds,  and 
strata  of  coal  called  the  Thick  or  Ten  Yard  Coal  and  the  Heathen  Coal,  and  the  iron- 
stone called  the  Gubbin  Ironstone  and  the  White  Ironstone,  lying  below  the  Thick 
[259]  Coal,  and  the  Penny  Earth  Ironstone,  and  all  other  ironstone  lying  or  which 
might  be  found  above  the  Thick  Coal,  I,  the  undersigned  Robert  Thomas,  clerk  to 
the  company  of  proprietors  of  the  Birmingham  Canal  Navigations,  do  hereby  give 
you  and  each  of  you  notice  that  the  said  company  of  proprietors  of  the  Birmingham 
Canal  Navigations  have,  in  conformity  with  the  provisions  and  requirements  of  the 
said  act  of  parliament,  and  of  other  the  acts  of  parliament  relating  thereto,  inspected 
the  said  mines  :  And  I  further  give  you  and  each  of  you  notice  that  the  said  company 
of  proprietors  of  the  Birmingham  Canal  Navigations  refuse  to  permit  you  or  either  of 
you,  and  also  refuse  to  permit  the  owners  or  proprietors  of  the  said  mines  or  any  or 
either  of  the  said  owners  or  proprietors,  and  also  refuse  to  permit  any  other  person, 
to  work  such  part  of  the  said  mines  as  lie  under  the  said  Dudley  Tunnel  or  within 
twenty  yards  of  the  same,  or  any  part  thereof,  as  you  or  either  of  you,  or  the  owners 
or  proprietors  of  the  said  mines,  or  any  or  either  of  such  owners  or  proprietors,  or  any 
other  person  might  have  come  at  and  actually  gotten  :  And  I  further  give  notice  to 
yon  and  every  of  you,  and  to  the  owners  or  proprietors  of  the  said  mines,  and  to  each 
of  such  owners  or  pro,  rietors,  and  to  all  other  i  ersons  whom  it  may  concern,  not  to 
work,  and  to  desist  from  working,  such  part  of  the  said  mines  as  aforesaid  :  And  I 
lastly  give  you  and  each  of  you  notice,  that,  if  you  attempt  to  work  such  part  of  the 
said  mine  as  aforesaid,  the  said  company  of  proprietors  of  the  Birmingham  Canal 
Navigations  will  take  immediate  proceedings  in  the  High  court  of  Chancery  to  obtain 
a  writ  of  injunction  to  restrain  you  from  so  doing;  and  you  will  be  held  answerable 
to  the  said  company  of  proprietors  for  all  injury,  damages,  loss,  and  expenses  they 
may  sustain  or  be  put  unto  by  reason  of  such  unlawful  act. 

[260]   "Given  under  my  hand  the  15th  day  of  January,  1^57. 

"  Roeickt  Thomas." 

Averment,  that  the  plaintiffs,  upon  being  served  with  such  last-mentioned  notice, 
ceased  and  abstained  from  working  the  said  minerals  within  twenty  yards  of  the 
aforesaid  tunnel,  and  left  there  a  large  quantity  of  coal  and  ironstone  which  but  for 
the  defendants'  objections  thereto  they  might  have  gotten,  and  afterwards  gave  notice 
to  the  defendants  that  they  had  done  so  :  That,  although  the  said  defendants  did  as 
aforesaid  refuse  to  permit  the  said  plaintiffs  to  work  such  part  of  the  said  mines  as 
lay  under  the  said  tunnel,  or  within  the  distance  aforesaid,  as  they  might  have  come 
at  and  actually  gotten,  and  although  three  calendar  months  after  such  refusal  had 
elapsed,  the  defendants  did  not  pay  or  cause  to  be  paid  to  the  plaintiffs,  being  the 
workers  of  the  said  mines  as  aforesaid,  such  price  or  prices  for  the  same  as  in  the  said 
first-mentioned  act  of  parliament  in  that  behalf  specified,  but,  on  the  contrary  thereof, 
disputed  their  liability  to  pay  for  the  same,  and  the  amount  payable  by  them,  and 
took  no  steps  to  ascertain  such  amount ;  and  thereupon  the  plaintiffs  did  duly  inform 
the  commissioners  then  in  existence  and  duly  appointed  by  virtue  of  the  acts  afore- 
said of  and  make  their  complaint  to  them  in  the  premises,  and  did  request  and  desire 
them  or  any  five  or  more  of  them  to  take  such  proceedings  under  and  according  to 
the  said  first  mentioned  act  that  a  meeting  of  the  said  commissioners  might  be  sum- 
moned and  take  place  for  the  settling  and  ascertaining  by  them  the  said  commissioners 
or  any  five  or  more  of  them  of  the  said  question  and  dispute  between  the  plaintiffs 
and   the  defendants  as  to  the  price  or  prices  to  be   paid  by  the  defendants  to  the 
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plaintiffs  for  the  said  mines  which  they  so  ceased  to  [261]  work  and  desisted  from 
working  as  aforesaid  :  That,  afterwards,  five  of  the  said  commissioners  for  the  time 
being  duly  qualified  and  impowered  for  that  purpose,  at  the  request  of  the  plaintiffs, 
duly  appointed  the  25th  of  January,  1859,  at  Dudley,  in  the  county  of  Worcester, 
being  a  place  within  two  miles  of  the  said  canal,  for  a  general  meeting  for  the  purpose 
of  proceeding  to  adjudicate  upon  the  said  information  and  complaint  of  the  plaintiffs, 
and  for  settling,  determining,  ascertaining,  and  adjusting  the  said  question  and  dispute 
between  the  plaintiffs  and  defendants  as  to  the  price  or  prices  to  be  paid  by  the 
defendants  to  the  said  plaintiffs  for  the  said  mines  which  they  the  plaintiffs  so  ceased 
to  work  and  desisted  from  working  as  aforesaid,  and  of  which  said  meeting  for  the 
purposes  aforesaid  due  notice  was  given  by  advertisement  and  otherwise  as  by  the 
said  acts  required  :  That,  at  a  general  meeting  of  the  said  commissioners  holden  at 
the  time  and  place  last  aforesaid  in  pursuance  of  the  said  appointment  and  notice, 
the  said   information   atid  complaint  of   the  said  plaintiffs  came  on   to  be   and  the 
same  was  duly  determined  and  adjusted  by  five  in  number  of  the  said  commissioners 
for  the  time  being  duly  qualified  and  appointed,  five  being  the  whole  number  present 
at  that    meeting ;   and   the    plaintiffs   and  defendants    respectively   then   and    there 
appeared  by  their  counsel  and  attorneys  ;  and  the  last-mentioned  five  commissioners, 
at  such  meeting,  by  an  examination  of  witnesses  on  oath,  and  by  other  lawful  ways 
and  means,  inquired  into  the  premises,  and  thereupon,  all  five  concurring,  then  duly 
determined  and  adjusted  that  the  defendants  should  pay  to  the  plaintiffs  the  sum  of 
10,3501.  as  and  for  the  price  of  the  said  mines  and  minerals  so  ungotten  by  them  as 
aforesaid  :  That  the  defendants  were  dissatisfied  with  the  said  determination,  and  after- 
wards gave  notice  thereof  under  their  common  seal  to  the  said  commission-[262]-ers, 
and  also  to  the  said  plaintiffs;  and  thereupon  five  of  the  said  commissioners  duly 
qualified  and  authorised  in  that  behalf  did  by  their  warrant  duly  made,  executed, 
and  issued  under  their  hands   and   seals,   require   the    coroners   of   the   county   of 
Worcester,  being  the  county  in  which  the  matters  in  question  arose,  they  being  duly 
qualified,  the  sheriff  and   undersheriff  thereof  being  each  one  of  the  company  of  pro- 
prietors of  the  said  Birmingham  Canal  Navigations,  to  impannel,  summon,  and  return 
a  jury  of  twenty-four  sufficient  and  indifferent  men  qualified  according  to  the  laws 
of  this  realm  to  be  returned  for  trials  of  issues  joined  in  Her  Majesty's  courts  at 
Westminster,  to  appear  before  the  said  commissioners  or  any  five  or  more  of  them, 
at  Dudley  aforesaid,  on  Monday  the  31st  of  October,  1S59,  at  10  of  the  clock  in  the 
forenoon,  at  the  house  of  Alice  Smith,  called  the  Dudley  Arms,  or  the  Hotel,  to 
settle  and  ascertain  the  said  question  and  dispute  as  to  the  price  or  prices  to  be  paid 
by  the  defendants  to  the  plaintiffs  for  the  said  mines  which  they  the  said  plaintiffs 
so  ceased  to  work  and  desisted  from  working  as  aforesaid  :  That  afterwards,  at  the 
time  and   place  last  aforesaid,  such  place  being  within  two  miles  of  the  said  canal, 
before,  &c.  See.,  being  five  of  the  said  commissioners  for  the  time  being  duly  appointed 
and   qualified   as  aforesaid,   assembled  at  a  meeting  of  the  said   commissioners,  and 
a  jury  duly  summoned  by  the  said  coroners  in  pursuance  of  the  said  warrant  the  said 
31st  of  October  being  not  less  than  nine  or  more  than  fourteen  days  after  the  service 
of  the  said  warrant  on  the  said  coroners,  as  required  by  the  first  before  mentioned 
act  (s.   1l'),  the  said  jury  having  been  duly  sworn,   and  all   things  having  been  done, 
and  all   times  having  elapsed  to  render  the  said  meeting  a   lawful  meeting  for  the 
purpose  aforesaid,  the  plaintiffs  and  defendants  appeared  before  the  said  commissioners 
and   [263]  jury   by   their   respective   counsel   and  attorneys,   and  witnesses  for  the 
plaintiffs  and  also  for  the  defendants  were   duly  summoned  on  oath  ;  and   the  jury 
then  upon  their  oaths  did  duly  and  according  to  the  provisions  of  the  said  acts  assess, 
settle,  and  ascertain  the  sum  of   money  to   lie  paid   by  the  defendants  as   the  prices  to 
be  paid  to  the  plaintiffs  for  the  said  mines  which  they  so  ceased  and  desisted  from 
working  as  aforesaid,  at  tin1  sura  of  80001.;  and  thereupon  the  last-mentioned  com* 
missioners  did  pronounce  and  give  judgment  for  the  said  sum  of  money  so  assessed 
by  the  said   jury  as  aforesaid,  tliat  is  to  say,  for  the  said   sum  of   SOOOl.  to   lie  paid    to 
the   plain!  ill's   by  the  defendants:   And   that,  by  reason  of  the  premises,  an  action  had 
accrued  to  the  plaintiffs  to  demand  and  recover  the  said  sum  of  8000L  from  the 
defendants  ;  yet  the  defendants  had  not  paid  the  said  sum  of  NMKll.  or  any  part  thereof 
to  the  plaint  ill's,  &C. 

The  defendants  pleaded,     first,  that  the  said  minerals  which  the  plaintiffs  ceased 
and  abstained   from  working,  and  the  said  coal  and  ironstone  so   left  ungotten    by  the 
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plaintiffs  as  in  the  declaration  mentioned,  and  every  part  thereof,  were  situate  under  or 
within  twenty  yards  of  the  said  tunnel  made  by  virtue  of  the  said  secondly  recited 
act ;  and  that  the  same  could  not,  nor  could  any  part  thereof,  have  been  worked  or 
gotten  without  opening  or  carrying  on  work  for  digging,  getting,  or  discovering  mines 
or  minerals  under  the  said  tunnel  or  within  twenty  yards  of  the  same  ;  and  that  the 
defendants  did  not  then  consent  and  never  had  or  have  consented  to  the  plaintiffs  or 
any  other  person  opening  or  carrying  on  any  such  work. 

Secondly,  that  the  said  minerals  which  the  plaintiff's  ceased  and  abstained  from 
working,  and  the  said  coal  and  ironstone  which  they  left  ungotten,  could  not  nor 
[264]  could  any  part  thereof  have  been  worked,  taken,  and  carried  away  without 
serious  and  irreparable  injury  to  the  said  navigation  in  the  said  secondly  recited  act 
mentioned  ;  and,  by  reason  thereof,  it  was  not  lawful  to  or  for  the  plaintiffs  during 
all  or  any  part  of  the  time  that  they  so  ceased  and  abstained  from  working,  and  left 
the  said  coal  and  ironstone  ungotten,  to  have. worked,  taken,  or  carried  away  the  said 
minerals,  coal,  and  ironstone,  or  any  part  thereof. 

Thirdly,  that  the  said  tunnel  made  by  virtue  of  the  said  secondly  recited  act  as 
in  the  declaration  mentioned,  was  constructed  and  had  continued  to  exist  in  the  same 
state  and  condition  for  more  than  sixty  years  before  the  said  time  when  the  plaintiffs 
ceased  and  abstained  from  working  as  in  the  declaration  mentioned ;  that  a  part  of 
the  said  tunnel,  and  of  the  said  canal  passing  through  the  said  tunnel,  that  is  to  say, 
for  the  length  of  577  yards,  were  and  are  made  and  constructed  in,  through,  and 
upon  land  which  was  conveyed  and  assigned  to  the  said  company  of  proprietors  of 
the  Dudley  Canal  Navigation  in  the  declaration  mentioned,  by  the  said  John  Lord 
Viscount  Dudley  and  Ward,  who  was  the  then  owner  and  proprietor  thereof, 
immediately  before  the  making  and  constructing  of  the  said  tunnel  and  canal,  and 
with  the  intention  and  for  the  purpose  that  the  said  part  of  the  said  tunnel  and  canal 
should  be  made  and  constructed  in,  through,  and  upon  the  same  in  the  manner  in 
which  the  same  were  afterwards  so  made  aud  constructed  and  now  continue  to  exist ; 
that,  at  the  times  of  such  conveyance  and  assignment,  and  of  the  making  of  the  said 
part  of  the  said  tunnel  and  canal  respectively,  the  said  John  Lord  Viscount  Dudley 
and  Ward  was  also  the  owner  and  proprietor  of  all  the  lands,  mines,  and  minerals 
then  and  still  lying  under  and  within  twenty  yards  of  the  said  part  of  the  said  [265] 
tunnel,  including  the  said  minerals  which  the  plaintiffs  so  ceased  and  abstained  from 
working,  and  the  said  coal  and  ironstone  so  left  ungotten  by  the  plaintiffs  as  alleged  : 
That  all  the  estate  and  interest  of  the  plaintiffs  in  the  last-mentioned  minerals,  coal, 
and  ironstone  came  to  and  was  derived  by  the  plaintiffs  from  the  said  John  Lord 
Viscount  Dudley  and  Ward,  and  from  his  estate  and  interest  therein  at  the  times  of 
the  said  conveyance  and  assignment,  and  of  the  making  of  the  said  part  of  the  said 
tunnel  and  canal  as  aforesaid,  by  divers  mesne  assignments  :  That,  at  all  times  from 
the  making  and  constructing  of  the  said  part  of  the  said  tunnel  and  canal  up  to  the 
commencement  of  this  suit,  the  said  minerals,  coal,  and  ironstone  above  mentioned, 
and  every  part  thereof,  had  supported  and  upheld,  and  were  necessary  and  required 
for  the  supporting  and  upholding  of  the  said  part  of  the  said  tunnel  and  canal,  and 
the  said  part  of  the  said  tunnel  and  canal  would  without  such  support  and  upholding 
by  the  said  minerals,  coal,  and  irons  to  i  e,  and  every  part  thereof,  have  been  seriously 
and  irreparably  injured,  and  would  have  fallen  in  and  been  destroyed. 

Fourthly,  that,  in  and  by  the  said  indenture  of  lease  of  the  1st  of  April,  1837, 
the  said  Samuel  Evers  and  Robert  Martin,  for  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  jointly  and  severally  covenanted,  promised,  and  agreed 
to  and  with  the  said  Henry  Lord  liishop  of  Exeter,  Edward  Baron  Hatherton,  Francis 
Downing,  and  John  Benbow,  their  executors,  administrators,  and  assigns,  and  to  aud 
with  the  persons  or  person  for  the  time  being  entitled  under  the  said  will  of  the  said 
Earl  of  Dudley  in  reversion  immediately  expectant  on  the  said  term  of  twenty-one 
years  thereby  granted  (among  other  things),  that  they  the  said  lessees,  their  executors, 
administrators,  or  assigns,  should  and  would  at  their  own  costs  and  charges  con-[266]- 
tiuue  without  intermission  or  delay  to  work  the  said  mines  thereby  demised,  and  raise 
and  get  coal  and  ironstone  thereout  until  the  whole  of  the  same  mines  or  as  great 
a  quantity  thereof  as  by  working  the  said  mines  in  a  diligent  and  effectual  manner 
could  or  might  be  gotten  should  be  worked  out,  except  the  ribs  aud  pillars  which 
must  necessarily,  or  which  the  said  lessors  might  require  to  be,  left :  That  the  said 
minerals  which  the  plaintiffs  so  ceased  and  abstained  from  working,  and  the  said  coal 
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and  ironstone  which  they  so  left  ungotten,  were  a  rib  within  the  meaning  of  the  said 
covenant :  That,  before  the  time  when  the  plaintiffs  first  ceased  and  abstained  as  in 
the  declaration  mentioned,  William  Baron  Dudley  and  Ward,  who  then  was  the  person 
for  the  time  being  entitled  under  the  said  will  of  the  said  Earl  of  Dudley  in  reversion 
immediately  expectant  on  the  said  term  of  twenty-one  years,  did  require  the  said 
minerals,  coal,  and  ironstone  above  mentioned  to  be  left  by  the  plaintiffs  under  their 
said  covenant  as  and  for  such  rib  as  aforesaid,  and  of  such  his  requirement  duly  gave 
notice  to  the  plaintiffs  then  being  the  lessees  of  the  said  demised  premises  ;  and 
everything  was  done  and  happened  necessary  for  the  said  requirement  and  notice 
being,  and  the  same  were,  a  good  and  effectual  requirement  under  the  said  covenant 
during  all  the  time  that  the  plaintiffs  ceased  and  abstained  from  working  the  said 
minerals  and  left  the  said  coal  and  ironstone  ungotten,  and  for  entitling  the  lessor  or 
lessors  for  the  time  being  to  have  the  said  covenant  performed  and  observed  by  the 
plaintiffs  during  all  the  said  time. 

Fifthly,  that  the  plaintiffs  did  not  cease  and  abstain  from  working  the  said  minerals 
within  twenty  yards  of  the  tunnel  in  the  declaration  mentioned,  as  alleged. 

Sixthly,  that,  after  the  plaintiffs  caused  to  be  served  the  said  notice  in  the  declara- 
t  ii hi  lirM  mentioned,  and  [267]  after  they  the  defendants  refused  to  permit  the 
plaintiffs  to  work  the  mines  mentioned  in  the  said  notice,  or  an}'  part  thereof,  and 
caused  the  plaintiffs  to  be  served  with  the  notice  in  the  declaration  secondly  mentioned, 
and  before  the  information  by  the  plaintiffs  to  the  commissioners  as  in  the  declaration 
mentioned,  they  the  plaintiffs  wholly  withdrew,  abandoned,  waived,  and  gave  up  the 
said  first  mentioned  notice,  and  all  their  rights  and  powers  thereunder,  and  claimed 
to  work,  get,  and  carry  away  the  said  coal  and  ironstone  mentioned  in  the  said  notice 
within  twenty  yards  of  the  said  tunnel,  and  did  in  fact  work,  get,  and  carry  away 
a  portion  of  the  said  coal  and  ironstone  within  twenty  yards  of  the  said  tunnel 
accordingly. 

The  plaintiffs  demurred  to  each  of  these  pleas,  the  grounds  of  demurrer  alleged 
being, — As  to  the  first  plea,  "  because  the  clause  on  which  it  is  founded  is  qualified  by 
subsequent  parts  of  the  acts  of  parliament  which  give  compensation  for  the  minerals 
if  the  company  do  not  consent." 

As  to  the  second  plea,  "because,  on  the  true  construction  of  the  act,  the  owners  of 
mines  may  get  them,  although  they  may  thereby  do  irreparable  injury  to  the  naviga- 
tion, if  the  company  will  not  pay  for  them  and  put  the  mine-owner  in  a  situation  to 
enforce  such  payment,  as  provided  by  the  act." 

As  to  the  third  plea,  "  because  it  is  founded  on  the  assumption  that  the  proprietors 
of  the  canal  have  acquired  a  light  of  support  by  the  minerals,  such  as  is  usually  acquired 
under  the  ordinary  conveyances,  whereas  the  act  of  parliament  shews  that  the  light 
was  not  to  be  so  acquired,  but  to  be  purchased,  if  required,  when  the  mine-owner  was 
about  to  work  the  coal." 

As  to  the  fourth  plea,  "because  it  does  not  shew  any  want  of  jurisdiction  in  the 
commissioners  or  the  [268]  compensation  jury  :  and  the  defendants  cannot  raise  the 
question  of  a  breach  of  covenant  to  which  they  are  no  parties,  and  to  the  advantage 
of  which  they  have  no  right  or  title." 

As  to  the  fifth  plea,  "  because  the  rights  of  the  company  and  mine-owner  were  fixed 
by  the  notice  of  the  company  not  to  work;  anil,  if  the  mine-owner  did  work  after- 
wards, he  was  liable  to  an  action  at  the  suit  of  the  company  for  doing  so,  but  did  not 
lose  his  right  to  compensation  for  the  minerals  he  left." 

As  to  the  sixth  plea,  ", because  the  plaintiffs  could  not  abandon  their. notice  and 

their  rights  under  it  without  the  agreement  ami  consent  of  the  defendants,  who  bad 
acquired  an  absolute  right  to  have  the  minerals  left;  so  that  any  act  of  working  of 
the  plaintiffs  consequent  on  the  supposed  abandonment  was  an  injury  to  t  be  defendants, 

for  which  their  remedy  was  by  action   and    injunction,  but    left  the  plaintiffs  the  right 

to  call  for  their  compensation  for  the  minerals  left  by  them,  when  they  took  the  proper 

view  of  their  case." 

Replication  to  the  third  plea,  —thai  the  laud  which  was  conveyed  and  assigned 
to  the  company  of  proprietors  of  the  Dudley  Canal  Navigation  by  the  said  John  Lord 

Viscount    Dudley  and   Ward,    as    in    the   said    third    plea   mentioned,    was   so   conveyed 

under  and  subject  to  the  provisions  of  the  act  of  parliament  in  the  declaration  a idly 

mentioned,  and  not  otherwise. 

The  defendants  demurred  to  the  replication  to  the  third  plea,  one  ground  of 
C.  P.  xx.— 4* 
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demurrer  being  "  that  there  is  nothing  in  the  provisions  of  the  act  of  parliament 
which  would  entitle  the  plaintiffs  to  be  paid  for  the  minerals." 

Joinders  in  demurrer. 

[269]  Gray  (with  whom  was  Bovill,  Q.  C),  for  the  plaintiffs  (a).  The  general 
question  of  the  right  to  be  paid  compensation  for  the  value  of  the  minerals  within  the 
prescribed  distance  from  the  canal,  where  the  owners  have  been  prevented  by  the 
company  from  working  them,  was  decided  by  Vice-Chancellor  Wood,  assisted  by  the 
late  Mr.  Justice  Crowder :  and  the  plaintiffs'  right  was  affirmed  by  the  judgment  of 
the  court  of  Queen's  Bench  upon  a  special  case,  that  court  conceiving  the  matter  to 
be  concluded  by  the  decision  in  Chancery.  One  question  intended  to  be  raised  here 
is,  that  which  was  raised  in  the  court  of  Exchequer  in  Fletcher  v.  The  Great  Western 
Railway  Company,  4  Hurlst.  &  N.  242,  and  in  the  Exchequer  Chamber  in  the  same 
case  in  error,  The  Great  Western  Bail-way  Company  v.  Fletcher,  5  Hurlst.  &  N.  689.  It 
was  there  held,  that  a  railway  company,  which,  by  agreement  with  the  owner,  has 
purchased  his  land  for  the  purpose  of  their  railway,  and  taken  a  conveyance  in  the 
form  prescribed  by  the  Lauds  Clauses  Consolidation  Act,  1845(8  &  9  Vict  c.  18), 
and  which,  after  notice  pursuant  to  the  78th  section  of  the  Railways  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  20),  of  the  owner's  intention  to  work  the  minerals 
under  the  railway,  has  refused  to  make  him  compensation,  is  not  entitled  to  the 
adjacent  or  subjacent  support  of  the  minerals,  but  the  owner  is  entitled  to  get  them, 
although  the  working  them  may  cause  the  surface  to  subside  ;  and  that,  where  under 
such  circumstances,  the  company  had  given  notice  that  the  working  the  mines  [270] 
would  destroy  the  support  of  the  railway,  the  owner  of  the  minerals  was  entitled  to 
recover  the  compensation  which  had  been  assessed  under  the  78th  section.  The 
fourth  plea  is  clearly  bad  :  it  relies  upon  an  exception  in  the  lease  under  which  the 
plaintiffs  are  entitled  to  work  the  mines,  and  seeks  to  imply  from  that  a  covenant 
on  the  part  of  the  plaintiffs  as  lessees  to  leave  the  ribs  and  pillars.  Assuming  that 
this  did  amount  to  a  covenant,  it  would  be  no  answer  to  the  action.  But  it  is  sub- 
mitted that  there  is  neither  a  covenant  in  terms  nor  anything  from  which  a  covenant 
can  be  implied.  The  lessees  are  to  get  all  the  coal  except  such  ribs  and  pillars  as  are 
necessary  to  be  left  or  which  the  lessors  might  require  to  be  left.  That  exception  was 
merely  to  prevent  the  lessees  being  charged  with  a  breach  of  their  covenant  to  work 
out  all  the  coal,  for  leaving  ribs  and  pillars  which  they  might  judge  necessary  for  the 
support  of  the  surface  land,  or  as  they  might  be  reasonably  and  properly  required  by 
the  lessors  to  leave  unworked.  Every  covenant  must  be  pleaded  according  to  its 
legal  effect :  Chester  v.  II  Ulan,  2  Wms.  Saund.  96  b.  In  all  cases  where  covenants 
have  been  implied,  they  have  been  necessarily  implied.  Here,  the  whole  instrument 
is  not  set  out,  so  as  to  enable  the  court  to  make  the  implication  it  is  asked  to  make. 
Then,  it  is  submitted  that  it  is  not  competent  to  the  defendants  to  raise  the  question 
in  this  action  :  it  must  be  taken  to  have  been  decided  by  the  commissioners  and  by 
the  finding  of  the  jury  upon  whose  assessment  the  commissioners  finally  gave  their 
judgment:  I  he  Earl  of  Radnor  v.  Reeve,  2  Bos.  &  P.  391.  The  12th  section  of  the 
16  G  3,  c.  lxvi.,  expressly  provides  that  "the  verdict,  and  the  judgment  thereupon 
pronounced  by  the  said  commissioners,  or  any  five  or  more  of  them,  shall  be  binding 
and  conclusive  to  all  intents  anil  purposes  against  the  King's  Majesty,  his  heirs  and 
successors,  [271]  and  against  all  bodies  politic,  corporate,  or  collegiate,  and  all  persons 
whomsoever."  [Williams,  J.  Suppose  it  was  urged  before  the  jury  that  the  lessees 
had  no  right  to  take  the  ribs  or  pillars,  would  not  the  answer  to  that  be  that  the  jury 
were  only  to  assess  the  amount  of  compensation,  not  to  determine  the  right?]  The 
title  is  not  in  question  here :  the  right  to  the  coal  is  unquestionably  in  the  plaintiff's. 
[Willes,  J.  May  not  the  exception  be  void  for  unreasonableness  ?  It  is,  to  leave  so 
much  as  may  be  necessary,  or  as  the  lessors  may  require  to  be  left.]  No  doubt  it 
would  be  the  lessors'  interest  to  get  as  much  left  as  possible.  [Byles,  J.  It  may  be 
that,  if  the  lessors  are  entitled  to  anything,  the  lessees  would  be  trustees  for  them  ; 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs,  as  to  the  demurrer 
to  the  replication  to  the  third  plea,  was  as  follows  : — 

"That  the  provisions  of  the  act  of  parliament  entitle  the  plaintiff's  to  be  paid  for 
the  minerals  under  the  circumstances  disclosed  in  the  declaration,  the  third  plea,  and 
the  replication  thereto." 
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and  that  would  suffice  for  the  purpose  of  to-day  («)'.]  The  fifth  plea  states  that  the 
plaintiffs  did  not  cease  and  abstain  from  working  the  said  minerals  within  twenty  yards 
of  the  tunnel  aforesaid,  as  alleged  ;  and  the  sixth,  that,  after  the  plaintiil's  caused  to 
lie  served  the  said  notice  in  the  declaration  first  mentioned,  and  after  they  the  defeu 
dants  refused  to  permit  the  plaintiffs  to  work  the  mines  mentioned  in  the  said  notice, 
or  any  part  thereof,  and  caused  the  plaintiil's  to  lie  served  with  a  notice  in  the  declara- 
tion secondly  mentioned,  and  before  the  information  by  the  plaintiffs  to  the  commis- 
sioners as  in  the  declaration  mentioned,  they  the  plaiutitt's  wholly  withdrew,  abandoned, 
waived,  and  gave  up  the  said  first-mentioned  notice,  and  all  their  rights  and  powers 
thereunder,  and  claimed  to  work,  get,  and  carry  away  the  said  coal  and  ironstone 
mentioned  in  the  said  notice  within  twenty  yards  of  the  [272]  said  tunnel,  and  did  in 
fact  work,  get  and  carry  away  a  portion  of  the  said  coal  and  ironstone  within  twenty 
yards  of  the  said  tunnel  accordingly.  Now,  the  legal  effect  of  the  two  notices  was 
this, — WheD  the  lessees  give  the  company  notice  of  their  intention  to  work  within  the 
distance  mentioned  in  the  58th  section,  it  is  for  the  company  to  say  whether  or  not 
they  will  allow  it.  They  determine  that  option  by  giving  the  parties  notice  not  to 
work.  From  that  moment  their  respective  rights  are  ascertained  and  fixed.  The 
notice  cannot  be  waived  :  it  is  a  statutory  contract.  If  the  plaiutitt's  have  done  wrong 
iu  getting  the  coal  after  notice,  they  may  be  liable  in  a  cross-action.  But  it  is  no 
answer  to  this  ciaim. 

Horace  Lloyd  (with  whom  was  Phipson),  for  the  defendants  (a)2.  The  questions 
which  arise  upon  the  [273]  fifth  and  sixth  pleas  are  two, — first,  whether  the  working 
of  the  minerals  within  twenty  yards  of  the  tunnel  was  an  answer  to  the  plaiutitt's' 
claim, — secondly,  whether  it  was  not  competent  to  the  plaiutitt's  to  abandon  their 
notice  and  waive  all  their  rights  there-[274]-under,  at  all  events  within  the  three 

(a)1  It  was  stated  that  the  jury  had  in  fact  given  compensation  only  for  so  much  of 
the  coal  as  the  plaiutitt's  were  entitled  to  take,  leaving  the  necessary  ribs  and  pillars. 

(a)-  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  1.  That  the  declaration  is  bad,  and  the  first  plea  is  good  : 

"2.  That,  under  the  58th  section  of  the  16  G.  3,  c.  lxvi.,  there  is  an  absolute  pro- 
hibition against  the  owners  of  mines  getting  minerals  under  and  within  twenty  yards 
of  any  tunnel,  without  the  consent  of  the  company  : 

"  3.  That  the  provision  in  the  latter  part  of  the  same  section,  as  to  getting  minerals 
under  and  within  the  distance  of  twelve  yards  from  the  canal,  &p.,  'except  as  therein- 
after mentioned,'  relates  to  parts  of  the  canal  other  than  a  tunnel,  and  in  no  way 
qualities  such  absolute  prohibition  : 

"  4.  That  the  61st  section  of  the  same  act  relates  to  the  provision  iu  the  latter  part 
of  the  58th  section  as  mentioned  above,  and  to  the  getting  of  minerals  under  and  within 
the  distance  of  twelve  yards  of  parts  of  the  canal  other  than  a  tunnel,  and  does  not 
qualify  the  absolute  prohibition  against  getting  minerals  under  or  within  twenty  yards 
of  a  tunnel,  or  entitle  the  owners  of  minerals  under  or  within  twenty  yards  of  a  tunnel 
to  any  compensation  for  leaving  them  ungotten  : 

"5.  That  the  second  plea  is  good  ;  and  that,  although  by  the  78th  section   of   the 

.line  act,  the  mines  and  minerals  under  the  land  of  the  company,  and  the  light  of 

winking  them  (subject  to  the  conditions  and   restrictions  contained   in   the  act),  are 

reserved  to  the  owners  of  such  mines,  the  right  to  work  them  is  subject  to  the  proviso 

at  the  end  of  that  section,  that  no  injury  be  thereby  done  to  the  navigation  : 

"6.  That,  under  the  circumstances  stated,  and  by  reason  of  the  provisions  of  the 
78th  section,  the  plaintiffs  never  were  al  any  time  entitled  to  get  the  mineral.-,  in 
question,  and  cannol  claim  compensation  for  abstaining  from  getting  them  : 

"7.  That  the  third  plea  is  good;  and  that,  under  the  circumstances  stated  in 
that  plea,  the  defendants  had  acquired  an  easement  as  against  the  plaintiffs  to  bave 
their  canal  and  tunnel  supported  by  the  plaintiffs' minerals,  and  the  plaintiffs  were 
l ml  to  leave  the  minerals  for  this  purpose  : 

"8.  That  the  plaintiffs,  being  bound  to  leave  the  minerals  for  the  purposes  of 
Bucb  support,  and  having  no  right  or  power  to  get  the  same,  cuiiiot  claim  compensa- 
tion under  the  61st  section  of  the  act  for  abstaining  from  getting  them  ; 

"  9.  That  the  replication  to  the  third  plea  is  bad  ;  and  that,  notwithstanding  the 
land  mentioned  might  be  conveyed  under  the  act   of   parliament,  the  defendants  were 
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months.  The  59th  section  of  the  16  G.  3,  c.  lxvi.,  enacts  that  "  no  owner  or  proprietor 
of  any  mines  or  minerals,  their  workmen  or  servants,  or  other  person  whatsoever,  shall, 
on  any  account  whatever,  open,  dig,  sink,  or  carry  on  any  work  for  the  getting  of 
coal,  limestone,  ironstone,  or  mineral,  within  the  distance  of  twelve  yards  from  the  said 
intended  canal,  or  any  reservoir  or  reservoirs  to  be  made  by  the  said  company  of  pro- 
prietors, their  successors  or  assigns,  as  aforesaid,  nor  shall  any  coals  or  other  minerals  be 
got  under  any  part  of  the  said  canal,  or  the  towing-paths  thereunto  belonging,  or  under 
any  such  reservoir  or  reservoirs  as  aforesaid,  or  within  or  under  any  land  or  ground 
lying  within  the  distance  of  twelve  yards  of  either  side  of  the  said  canal,  or  any  such 
reservoir  or  reservoirs,  or  other  works,  on  any  account  whatsoever,  except  as  herein- 
[275]-after  mentioned,  without  the  consent  of  the  said  company  of  proprietors,  their 
successors  and  assigns,  in  writing,  under  their  common  seal,  for  that  purpose  first  had 
and  obtained/'  By  s.  62,  the  owners  of  any  mine  lying  under  the  canal,  towing-paths, 
reservoirs,  and  other  works,  or  within  the  distance  thereinbefore  limited,  being  desirous 
of  working  the  same,  must  apply  to  the  company  for  permission,  who,  if  they  refuse 
to  permit  such  working,  must  make  compensation  to  the  owners, — such  compensation 
to  be  assessed  by  a  jury,  if  the  parties  cannot  agree,  within  three  months  after  such 
refusal.  The  plaintiffs  here  gave  notice  under  that  section.  The  rights  of  the  parties 
are  ineohate  until  the  expiration  of  the  three  months.  But,  if  the  owner  goes  on 
working  in  the  meantime,  he  surely  cannot  be  entitled  to  claim  compensation.  It  goes 
to  the  very  root  of  the  claim  for  compensation,  that  the  owners  have  in  consequence 
of  the  company's  refusal  to  consent  to  the  working  been  deprived  of  the  coal.  The 
notice  to  work  and  to  claim  compensation  for  being  obstructed  in  the  working  remits 
the  parties  to  their  original  position.  The  question  which  arises  upon  the  fourth  plea 
is  rather  one  of  construction  than  of  general  principle.  It  turns  upon  the  meaning 
to  be  given  to  the  words  "  except  the  ribs  and  pillars  which  must  necessarily  be  left 
or  which  the  lessors  may  require  to  be  left."  The  question  is  whether  that  is  an 
implied  covenant,  or  obligatory  on  the  lessees  to  leave  the  ribs  and  pillars  if  required 
by  the  lessors.  It  is  said  that  it  is  merely  in  the  nature  of  an  exception  out  of  a  cove- 
nant, which  would  otherwise  be  imperative.  The  lessees  are  bound  to  leave  what  is 
necessary  for  the  support  of  the  surface,  and  such  other  ribs  and  pillars  as  the  lessors 
may  require.  That  necessarily  implies  that  the  lessors  shall  have  a  right  to  require 
ribs  and  pillars  to  be  left.  An  instance  of  [276]  an  implied  covenant  is  to  be  found 
in  the  case  of  Wood  v.  The  Copper  Miner*  CamjHmy,  14  C.  B.  428.  [Williams,  J.  If  a 
covenant  to  abstain  from  working  out  the  minerals  which  the  lessees  may  be  required 
by  the  lessors  to  leave  is  necessarily  to  be  implied,  your  argument  is  well  founded. 

nevertheless  entitled  to  the  easement  claimed,  and  the  plaintiffs  were  bound  to  leave 
the  minerals  ungotten  : 

"  10.  That  the  replication  is  also  bad,  because  there  is  nothing  in  the  provisions 
of  the  act  entitling  the  plaintiffs  to  such  compensation  as  they  claim  : 

"  11.  That  the  fourth  plea  is  good  ;  that  the  effect  of  the  covenant  set  out  is,  to 
except  from  the  lease  such  ribs  and  pillars  as  are  therein  referred  to,  and  consequently 
that  the  minerals  in  question  (which  are  admitted  to  be  a  rib  within  the  meaning  of 
the  deed)  were  not  the  property  of  the  plaintiffs,  but  of  the  owner  of  the  reversion  : 

"12.  That,  whether  the  effect  of  the  covenant  be  this  or  not,  the  plaintiffs,  by 
reason  of  this  covenant,  were  not  entitled  to  get  the  said  minerals,  and  consequently 
cannot  claim  compensation  for  abstaining  from  getting  them  : 

"13.  That  the  fifth  plea  is  good  ;  and  that,  to  entitle  the  plaintiffs  to  compensa- 
tion under  the  61st  section,  it  was  necessary  that  they  should  comply  with  the  notice 
given  by  the  company,  and  should  cease  and  abstain  from  working  the  minerals : 

"14.  That,  if  the  plaintiffs  did  not  cease  and  abstain  from  working  upon  the 
refusal  of  the  company,  but  worked  from  that  time  and  during  the  whole  of  the  three 
calendar  months  after  such  notice  (which  is  consistent  with  the  declaration  and  fifth 
plea),  they  could  not  be  at  the  end  of  the  three  calendar  months  entitled  to  be  paid 
compensation  under  the  61st  section  : 

"15.  That  it  was  competent  to  the  plaintiffs  at  anytime  to  withdraw,  abandon, 
waive,  and  give  up  their  notice,  and  all  their  rights  and  powers  under  it : 

"16.  That,  at  any  rate,  it  was  competent  to  the  plaintiffs  so  to  do  within  the 
period  of  three  calendar  months  next  after  such  refusal,  and  before  the  time  arrived 
at  which  they  could  be  entitled  to  be  paid  any  compensation." 
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Willes,  J.,  referred  to  Doe  d.  Rogers  v.  Price,  8  C.  B.  894.]     This  is  not  an  exception 

tint  of  the  demise,  but  an  exception  out  of  a  covenant.  The  verdict  of  the  jury  is 
conclusive  as  to  the  amount  ;  but  not  so  as  to  the  right, — Glover  v.  1'lie  North  Stafford 
shire  Railway  Company,  16  Q.  B.  912:  and  see  The  Queen  v.  The  London  mid  North 
Western  Railway  Company,  '■'•  Ellis  &  B.  443.  Under  the  Lands  Clauses  Consolidation 
Act,  1845,  8  <Vr  9  Vict.  c.  18,  a.  68,  the  jury  determine  the  amount  of  injury  done  to 
the  land,  but  do  not  interfere  with  the  title.  So,  as  to  rights  of  way  or  water,  the 
jury  assume  the  existence  of  the  right,  and  assess  only  the  compensation  for  its  inva- 
sion or  destruction.  Here,  the  plaintiff's  did  not  cease  to  work  in  consequence  of  the 
company's  notice,  but  in  virtue  of  their  covenant.  The  only  persons  who  under  the 
circumstances  could  call  upon  the  company  for  compensation  were  the  lessors,  the 
parties  entitled  to  the  reversion. 

Gray  was  not  called  upon  to  reply. 

Williams,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff's.  The 
questions  arise  upon  the  demurrers  to  the  fourth,  fifth,  and  sixth  pleas  ;  and  I  am  of 
opinion  that  those  pleas  are  severally  bad.  The  fourth  plea  in  substance  states,  that, 
in  and  by  the  lease  under  which  the  plaintiff's  claim  to  be  owners  of  an  estate  in  the 
minerals  in  question,  the  plaintiff's  covenanted  with  the  lessors  that  they  would  with- 
out intermission  or  delay  work  the  mines  thereby  demised,  [277]  and  raise  and  get 
coal  and  ironstone  thereout,  until  the  whole  of  the  said  mines,  or  as  great  a  quantity 
thereof  as  by  working  the  said  mines  in  a  diligent  and  effectual  manner  could  or  might 
be  gotten,  should  be  worked  out,  except  the  ribs  and  pillars  which  must  necessarily  or 
which  the  lessors  might  require  to  be  left.  It  then  goes  on  to  allege  that  the  minerals 
which  the  plaintiff's  so  ceased  and  abstained  from  working,  and  the  said  coal  and  iron- 
stone which  they  so  left  ungotten,  were  a  rib  within  the  meaning  of  the  said  covenant, 
and  that,  before  the  time  when  the  plaintiffs  first  ceased  and  abstained  as  in  the 
declaration  mentioned,  the  lessors  required  the  said  minerals,  &c,  above  mentioned  to 
be  left  by  the  plaintiffs  under  the  said  covenant,  as  and  for  such  rib  as  aforesaid,  and 
of  such  their  requirement  duly  gave  notice  to  the  plaintiffs.  On  the  part  of  the 
defendants,  it  is  said  that  this  plea  shews  that  there  was  a  covenant,  as  between  the 
plaintiff's  and  their  lessors,  which  prevents  the  plaintiff's  from  having  such  interest  in 
the  minerals  in  question  as  could  be  submitted  to  a  jury  for  an  assessment  of  com- 
pensation. The  first  question  which  presents  itself  is,  whether  this  does  amount  to  a 
covenant.  I  feel  a  difficulty  in  saying,  as  far  as  we  can  learn  from  the  plea,  that  there 
is  any  such  covenant  at  all :  it  seems  rather  to  lie  an  exoneration  of  the  lessees  pro 
tanto  from  the  obligation  to  work  out  the  minerals.  If  that  be  so,  it  would  not 
deprive  the  plaintiff's  of  any  right  to  work  out  the  minerals  (or  a  portion  of  them) 
fur  which  compensation  is  claimed  ;  it  would  only  relieve  them  from  the  obligation  of 
working  as  to  those  portions  which  were  necessary  to  be  left  or  which  they  were 
required  to  leave  for  the  support  of  the  superincumbent  soil.  If  that  be  the  true  view, 
there  is  no  covenant,  and  the  foundation  of  the  plea  entirely  fails.  Assuming,  how 
ever,  that  this  [278]  docs  amount  to  a  covenant,  then,  what  is  the  covenant  '.  If  it 
means,  as  it  seems  to  me  that  it  must  be  taken  to  mean,  that  the  lessors  are  to  have 
the  power,  according  to  their  discretion  or  caprice,  to  dictate  what  portion  of  the 
mines  and  minerals  demised  the  lessees  shall  refrain  from  working,  the  question  is 
whether  that  is  not  so  unreasonable  a  covenant  on  the  face  of  it,  that,  if  an  application 
were  made  to  the  court  of  Chancery  to  enforce  specific  performance,  it  would  fail  on 
that  ground  ;  or,  if  a  remedy  were  sought  at  law  for  a  breach,  it  would  not  be  an 
answer  to  the  action  for  the  lessees  to  say  that  the  quantity  they  were  required  to 
leave  unworked  was  larger  than  necessary  for  the  support  of  the  surface  land  ;  and  at 
all  events  it  would  go  in  mitigation  of  damages.  That  being  so,  if  tin'  damages  in 
such  an  action  would  not  lie  roiumensurate  with  the  value  of  the  minerals,  and  the 
court  of  Chancery  would  not  grant  an  injunction  to  restrain  the  lessees  from  getting 
the  minerals,  it  becomes  a  mere  question  of  amount:  anil,  though  I  agree  with  Mr 
Lloyd  that  the  finding  of  the  jury  would  not  be  conclusive  as  to  title.  I  think  it  is 
equally  clear  that  it  would  be  as  to  amount.     Upon  the  whole,  therefore,  1  am  not 

satisfied  that  the  plaintiffs  are  under  such  an  obligation  to  their  lessors,  lhat,  if  the 
latter  were  to  insist  upon  it,  the  plaintiffs  would  Be  prevented  from  working  out  the 
minerals  in  question,  or  he  liable  in  damages  if  they  did  BO.  Still,  however,  I  here 
remains  another  question,  as  to  which  I  have  entertained  very  considerable  doubt, 
viz.  whether  the  defendants  are  entitled   to  set    up  the  jus    tertii.     That    which   the 
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defendants  are  seeking  to  set  up  as  an  answer  to  this  action  is,  a  right  which  the 
grantors  have  under  the  mining  lease,  which  they  may  or  may  not  insist  upon.  It  is 
unnecessary,  however,  to  consider  that,  because  on  the  other  points  I  am  clearly  of 
opinion  that  the  fourth  plea  cannot  be  supported. 

[279]  The  fifth  and  sixth  pleas  are  founded  upon  an  alleged  breach  of  the  statute 
by  the  plaintiffs.  The  fifth  plea  states  that  the  plaintiffs  did  not  cease  and  abstain 
from  working  the  said  minerals  within  twenty  yards  of  the  tunnel,  as  alleged.  It  is 
contended  on  the  part  of  the  defendants,  that" the  plaintiffs  have  precluded  themselves 
from  claiming  compensation  because  they  did  not  abstain  from  working  the  minerals 
within  the  prescribed  distance  of  the  tunnel,  according  to  the  notice.  It  would  be  a 
strong  thing  to  say,  that,  if  the  plaintiffs  had  worked  any  portion  of  the  minerals 
within  the  twenty  yards,  they  thereby  forfeited  all  their  rights  tinder  the  notice.  It 
seems  to  me  that  the  meaning  of  the  statute  is,  not  that  in  case  the  owners  after 
giving  notice  proceed  to  work  the  minerals  mentioned  therein  they  shall  lose  all  claim 
for  compensation,  but  that  the  company  should  have  a  remedy  by  action  against  the 
plaintiff's  for  working  contrary  to  the  statute,  or  that  the  company  might  have  a  right 
to  claim  a  reduction  in  the  amount  of  compensation  when  fixed  by  the  jury,  to  the 
extent  of  the  value  of  the  minerals  so  improperly  taken.  It  is  unnecessary  to  say 
which  of  these  would  be  the  proper  remedy.  As  to  the  other  ground  alleged  in  the 
sixth  plea,  viz.  that,  after  the  plaintiffs  caused  to  be  served  the  notice  in  the  declara- 
tion first  mentioned,  and  after  the  defendants  refused  to  permit  the  plaintiff's  to  work 
the  mines  mentioned  in  the  said  notice,  or  any  part  thereof,  <vc,  the  plaintiff's  with- 
drew, abandoned,  and  waived  the  first-mentioned  notice,  and  all  their  rights  and 
powers  thereunder,  and  claimed  to  work  and  did  work  the  minerals  in  the  notice  men- 
tioned,— I  think  the  plea  as  to  that  is  insufficient,  because  I  think  that  the  notice, 
once  given,  cannot  be  abandoned.  I  give  no  opinion  as  to  how  it  would  have  been  if 
the  notice  had  been  withdrawn  by  mutual  consent.  Upon  the  [280]  whole,  it  seems 
to  me  that  neither  of  the  pleas  can  be  supported,  and  therefore  that  there  must  be 
judgment  for  the  plaintiffs. 

Wiu.es,  J.  1  am  of  the  same  opinion.  With  reference  to  the  fourth  plea,  the 
question  is  whether,  as  between  Lord  Dudley  and  Ward  and  the  plaintiff's,  there  was 
any  equitable  exception  in  favour  of  the  former  of  the  minerals  in  respect  of  which  the 
compensation  sought  to  be  recovered  in  this  action  was  assessed  by  the  jury.  That 
plea  in  effect  states  that  the  plaintiffs  had  no  interest  in  the  property  in  respect 
of  which  the  compensation  was  assessed.  As  to  that  question,  these  remarks  arise. 
If  the  land,  and  the  mines  and  minerals  under  it,  and  the  right  to  work  them,  pass 
by  the  lease,  we  must  look  to  the  lease  to  see  what  the  rights  of  the  lessees  under  it 
were.  As  set  out  in  the  declaration,  it  purports  to  be  a  demise  in  the  ordinary  form 
of  the  mines  of  coal  therein  described,  with  power  to  the  lessees  to  work  and  dispose 
of  for  their  own  benefit  the  produce  of  the  said  mines  for  the  term  of  twenty-one 
years,  at  certain  rents  and  royalties.  Then,  let  us  see  what  is  the  covenant  set  out 
in  the  plea.  It  is  a  covenant,  for  the  benefit  of  the  lessors,  that  the  lessees  shall  work 
the  mines  so  that  royalties  shall  accrue  to  the  owners  during  the  term.  The  words 
are,  that  the  lessees,  their  executors,  &c,  "shall  and  will,  at  their  own  costs  and 
charges,  continue  without  intermission  or  delay  to  work  the  said  mines  thereby 
demised,  and  raise  and  get  coal  and  ironstone  thereout  until  the  whole  of  the  said 
mines,  or  as  great  a  quantity  thereof  as  by  working  the  said  mines  in  a  diligent  and 
effectual  manner  could  or  might  be  gotten,  should  be  worked  out,  except  the  ribs  and 
pillars  which  must  necessarily  be  left  or  which  the  said  lessors  might  require  to  be 
left."  That  is  a  covenant  for  the  benefit  of  the  lessors  :  and  [281]  the  exception  so 
much  relied  on  for  the  defendants  is  an  exception  out  of  the  covenant  in  favour  of  the 
lessees.  It  is  not  the  place  where  one  would  look  for  a  covenant  by  the  lessees.  Now, 
there  are  two  constructions  which  may  be  put  upon  these  words,  "  which  the  said 
lessors  might  require  to  be  left."  Either  they  were  introduced  in  case  of  the  lessees, 
in  order  to  absolve  them  from  their  obligation  by  virtue  of  their  covenants  in  the 
lease  to  work  all  the  mines  effectually, — for,  but  for  the  exception,  although  they 
should  have  abstained  from  working  by  reason  of  their  having  received  notice  to  do 
so  from  the  lessors,  they  might  still  have  been  liable  to  be  sued  upon  their  covenant 
fully  to  work  the  mines  ;  and  it  may  be  that  this  was  intended  to  prevent  the  necessity 
of  an  absolution  under  seal  in  each  case.  'I  he  other  construction  is  that  contended  for 
by  Mr.  Lloyd,  who  suggests  that  the  words  we  are  dealing  with  mean  that  the  lessees 
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are  to  have  the  right  to  work  all  the  minerals  except  such  parts  as  the  lessors  shall 
have  a  right  to  require  to  be  left  unworked.     That,  however,  appears  to  me  to  be  an 
exceedingly  strained  construction.     You  have  first  a  genera!  power  given  to  the  lessees 
t"  work  all  the  mines;  and,  secondly,  you  have  words  which,  if  construed  as  the 
defendants  suggest  they  ought  to  be  construed,  amount  to  this,  that  the  lessees  shall 
only  be  entitled  to  work  such  portions  of  the  mines  as  the  lessors  may  not  require 
them  to  leave  unworked.       I  am  unable  to  bring  myself  to  adopt  that  construction  : 
and   I  agree   with   my  Brother  Williams  that  we  ought   not  to  imply  here   such  a 
covenant.      I   may  further  observe,  that,  if  it   had  been   intended  to  impose  such  a 
limitation  upon  the  rights  of  the  lessees,  it  would  unquestionably  have  been  contained 
in  a  distinct  and  substantive  clause.    Assuming  that  we  are  bound  to  imply  a  covenant 
from  these   words,  what  sort  of  cove-[282]-nant  is  to  be  implied  '.'      I   should   feel 
inclined  to  adopt  the  course  taken  by  this  court  in  the  case  I  referred  to  in  the  argu- 
ment, Doe  d.  Rogers  v.  Price,  8  C.  B.  894.      There,  a  lease  was  granted  of  a  farm  and 
tenement,  and  the  quarries  of  paving  and  tilestone  in  and  upon  the  premises,  with 
liberty  and  power  to  open  and  work  the  quarries,  subject  to  an  annual  rent  for  the 
premises,  excepting  the  quarries,  and   to  the  payment  of  a  royalty   for  the  stone 
obtained.      Out  of  this  demise  were  reserved  and  excepted  "all  timber-trees,  trees 
likely  to  become  timber,  saplings,  and  all  other  wood  and  underwood  which  then  were, 
or  which  should  at  any  time  thereafter  be,  standing,  growing,  and  being  on  the  pre- 
mises, and  all  mines,  minerals,  &c,  which  should  thereafter  be  opened  and  found." 
And  the  lease  contained  a  covenant  "  not  to  commit  any  waste,  spoil,  or  destruction 
by  cutting  down,  lopping,  or  topping  any  timber-trees  or  trees  likely  to  become  timber, 
saplings,  or  any  other  wood  or  underwood  ; "  and  a  power  of  re-entry  for  non-payment 
of  rent,  or  if  the  lessee,  &c,  should  commit  any  waste,  spoil,  or  destruction  by  any  of 
the  means  or  ways  aforesaid,  and  should  not  perform  and  keep  all  and  singular  the 
covenants,  &c,  contained  in  the  lease.     The  assignee  of  the  term  having  cut  down  and 
grubbed  up  certain  saplings,  wood,  and  underwood,  for  the  necessary  purpose  of  work- 
ing a  quarry  on  the  demised  premises, — it  was  held  that  the  effect  of  the  covenant 
was,  that  the  lessee  should  not  so  cut  any  of  the  trees  excepted,  as  that  such  cutting 
should  amount  to  an  excess  of  the  right  which  it  was  intended  that  he  should  exercise  ; 
and  therefore  that  cutting  trees  in  a  manner  necessary  to  a  reasonable  exercise  of  the 
power  to  get  the  stone  was  no  breach  of  the  covenant.     So,  here,  if  any  covenant  is 
to  be  implied,  it  must  be  a  covenant  not  to  remove  the  [283]  ribs  or  pillars  which 
must  necessarily  be  left,  or  which  the  lessors  might  reasonably  require  to  be  left,  for 
the  future  protection  of  the  upper  soil.     The  requirement  stated  in  the  fourth  plea  is 
an  absolute  requirement  by  Lord  Dudley  and  Ward,  the  person   then   entitled  to  the 
reversion,  and  not  such  a  reasonable  requirement  as  lie  was  entitled  undei  the  covenant 
to  make.     It  appears  to  me,  therefore,  that  this  plea  is  not  well  founded.     The  fifth 
plea  raises  an  entirely  different  point.      It  alleges  that  the  plaintiffs  did  not  cease  and 
abstain  from  working  the  said  minerals  within  twenty  yards  of  the  tunnel,  as  alleged. 
In  substance  it  amounts  to  this,  that  some  portion  of  the  coals  and   minerals  were 
taken  away  from  the  spot  indicated  by  the  persons  now  claiming  compensation  for 
being  prevented  from  getting  it.      It  appears  to  me  to  be  much  move  reasonable  to 
hold  that  this  should  be  the  subject  of  a  cross-action,  than   that  it  should   be  allowed 
to  defeat  the  proceedings  under  the  statute  for  compensation.      The  same  remark 
applies  to  the  first  part  of  the  sixth  plea.      And,  as  to  the  alleged  abandonment  by  the 
plaintiffs  of  their  notice,  that  is  stated  to  have  taken   place  after  the  service  of  the 
notice  and  before  bhe  information  to  the  commissioners       lint,  in  the  meantime,  those 
circumstances  had  occurred  which  gave  the.  plaintiffs  a  right  to  have  the  compensation 
assessed:  and  the  plea  merely  states  that  the  plaintiffs  waived  and  abandoned  the 
notice,  not  that  the  defendants  assented  to  such  waiver  and  abandonment     For  these 
reasons,  I  concur  with  my  Brother  Williams  in  thinking  that  our  judgment  should  be 
for  the  plaintiffs  upon  these  demurrers. 

I  ought  to  add  that  my  Brother   Byles,  who  has   Keen   obliged   to  go  to  Chambers, 
desired  me  to  signify  his  concurrence  also. 

[284]  Keating,  J.      I  also  concur  in  the  opinions  expressed  by  the  rest  of  bhe 
court.     My  two  learned  Brothers  have  gone  so  fully  into  the  matter1  that  1  think  it 

quite  unnecessary  to  add  anything. 
Judgment  for  the  plaintiffs. 
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Thompsett  and  Wife  v.  Bowyer.     Nov.  3rd,  1860. 

[S.  C.  30  L.  J.  C.  P.  1  ;  3  L.  T.  276  ;  7  Jur.  N.  S.  243 ;  9  W.  R.  35.] 

A  summons  to  refer  a  cause  was  indorsed  "By  consent,  order  upon  the  usual  terms." 
The  order  having  been  drawn  up  without  a  power  in  the  arbitrator  to  amend,  a 
judge  at  Chambers  made  a  subsequent  order  to  amend  it  by  inserting  that  term  : — 
Held,  that  such  last-mentioned  order  was  properly  made. 

This  was  an  action  upon  a  promissory  note  given  by  the  defendant  to  the  female 
plaintiff  before  marriage.  The  cause  being  at  issue,  the  defendant  applied  for  an  order 
to  refer  it  to  a  master  under  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict. 
c.  125,  s.  3.  The  plaintiffs,  however,  preferring  a  reference  to  a  barrister,  this  course 
was  assented  to  by  the  defendant,  and  the  summons  was  indorsed  "  By  consent  of  all 
parties,  order  upon  the  usual  terms.!'  The  order  was  drawn  up  by  the  judge's  clerk 
according  to  the  usual  printed  form  adopted  at  Chambers,  containing  no  clause 
impowering  the  arbitrator  to  amend. 

At  the  hearing  before  the  arbitrator,  the  plaintiffs' case  being  closed,  certain  objec- 
tions were  urged  on  the  part  of  the  defendant,  which  induced  the  plaintiffs'  counsel  to 
ask  the  arbitrator  to  amend  the  record.  This  he  declined  to  do,  as  the  order  gave 
him  no  such  power  ;  whereupon  a  summons  was  taken  out  before  Willes,  J.,  to  amend 
the  order  of  reference  by  inserting  a  power  to  amend.  The  summons  was  opposed  by 
the  defendant,  but  the  learned  judge  made  the  order  as  prayed. 

Raymond,  on  behalf  of  the  defendant,  now  moved  [285]  for  a  rule  to  shew  cause 
why  this  last-mentioned  order  should  not  be  set  aside,  on  the  ground  that  the  learned 
judge  had  no  jurisdiction  to  make  it.  This  was  a  reference  by  consent, — simply  an 
agreement  between  the  parties.  Neither  the  court  nor  a  judge  had  power  to  vary  or  in 
any  manner  interfere  with  that  agreement.  [Williams,  J.  The  consent  of  the  parties 
was,  t.i  refer  on  the  usual  terms.  Does  not  that  include  a  power  to  amend?]  Where 
the  reference  is  by  order  of  nisi  prius,  it  may  ;  but  not  in  a  case  like  this.  At  all 
events  the  order  was  not  amendable.  In  Puxwtree  v.  King,  5  J.  B.  Moore,  167,  it  was 
held  that,  if  all  matters  in  difference  in  the  cause  are  agreed  to  be  referred,  and  the 
associate  by  mistake  draws  up  the  order  of  reference  generally  as  to  all  matters  in 
difference  between  the  parties,  it  cannot  be  amended,  but  the  parties  must  go  down 
to  another  trial.  So,  in  Askworth  v.  Heathcote,  6  Bingh.  596,  4  M.  &  P.  396,  a  cause 
in  which  there  was  no  notice  of  set-off  having  been  referred  by  order  of  nisi  prius,  the 
judge,  during  the  assizes,  made  a  second  order  to  enable  the  defendant  to  give  a  par- 
ticular of  set-off:  and  it  was  held  that  the  statute  1  G.  4,  c.  55,  did  not  authorize 
this  second  order.  Tindal,  C.  J.,  there  says  :  "  This  was  a  reference  of  a  cause  at  nisi 
prius,  that  is,  of  the  cause  as  it  then  stood,  without  any  particular  of  set-off,  after  a 
notice  to  deliver  one, — which  is  the  same  as  if  there  had  been  no  notice  of  set-off. 
After  the  reference,  the  judge  made  an  order  that  a  particular  of  set-off  might  be 
delivered,  which  was  virtually  to  put  the  defendant  in  a  situation,  circumstanced  as 
the  cause  then  was,  in  which  he  had  no  right  to  stand.  The  judge  could  not  remedy 
the  consequences  of  the  defendant's  neglect ;  and  the  making  this  rule  absolute  will 
occasion  no  injustice,  for,  the  party  will  stand  in  the  same  situation  as  if  he  had  gone 
to  a  jury."  [286]  Again,  in  Winn  v.  Nicholson,  7  C.  B.  819,  by  an  order  of  reference 
made  by  consent,  it  was  stipulated,  amongst  other  things,  that  certain  items  in  an 
account  annexed  to  the  order  should  be  taken  as  admitted  between  the  parties.  The 
arbitrator  having  made  his  award, — the  court  refused  to  amend  the  order,  and  refer 
the  matter  back,  upon  affidavits  shewing  a  mistake  by  the  clerk  of  the  plaintiff's 
attorney  in  the  copying  of  one  of  the  admitted  items.  That  was  an  exceedingly 
strong  case.  "  It  appears  to  me,"  said  Wilde,  C.  J.,  in  giving  judgment,  "  that  the 
court  has  no  power  to  accede  to  this  application.  No  authority  has  been  shewn  for  it. 
The  only  case  that  is  at  all  analogous  is  that  of  Evans  v.  Senvr,  5  Taunt.  662  ;  and 
that  is  very  distinguishable.  There,  the  defendant  had  entered  into  a  rule  of  court 
whereby  he  contracted  to  sell  certain  premises  to  the  plaintiff,  and  he  afterwards 
refused  to  convey.  No  application  was  made  to  the  court  to  amend  the  order  of 
reference,  by  inserting  therein  words  amounting  to  an  undertaking  on  the  defendant's 
part  to  convey.  I  observe  that  the  words  of  Lord  Chief  Justice  Gibbs  are  confined 
to  so  much  of  the  application  as  relates  to  the  execution  of  a  conveyance.     He  says 
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that  the  court  ' cannot  add  anything  which  requires  the  consent  of  the  parties;  but 
they  can  add  that  which  the  parties  in  the  legal  effect  of  their  contract  assented  to : 
and  we  do  not  think  we  make  a  very  wide  stretch  of  authority  in  saying  that,  if  the 
rule  is  that  the  plaintiff  shall  become  a  purchaser  of  the  premises  upon  payment  of 
the  price  named,  it  involves  the  term  that  the  vendor  shall  convey  to  him  that  for 
which  he  is  to  pay  the  money.'  Nothing  whatever  is  said  about  making  title.  The 
court  thought  they  were  only  adding  that  which  was  already  substantially  embodied 
in  the  order,  or  necessarily  consequential  to  what  was  expressed  in  [287]  it,  and 
essential  to  render  the  order  effectual.''  [Williams,  J.  That  is  precisely  the  principle 
upon  which  my  Brother  Willes  has  acted  here.  He  has  only  added  that  which  he 
conceived  to  be  already  substantially  embodied  in  the  original  order.]  It  is  not  the 
legal  inference  from  the  words  used.  (Erie,  C.  J.  Does  not  a  reference  "upon  the 
usual  terms"  include  a  power  in  the  arbitrator  to  amend?)  In  orders  of  nisi  prius  it 
is  so  ;  but  not  where,  as  here,  the  reference  is  by  consent.  The  court  has  no  power 
to  reform  an  instrument  so  made.  In  Morgan  v.  Tarte,  11  Exch.  82,  it  was  expressly 
held  that,  where  a  cause  is  referred  to  arbitration  without  power  of  amendment,  a 
judge  has  no  power,  except  by  consent  of  the  parties,  to  order  the  particulars  of  the 
demand  specially  indorsed  on  the  writ  to  be  altered  by  increasing  the  amount  of  one 
of  the  items.  [Byles,  J.  The  amendment  there  sought  was  an  amendment  of  the 
original  summons  ;  and  the  reference  was  not  "upon  the  usual  terms."] 

Erle,  G.  J.  I  am  of  opinion  that  the  order  of  my  Brother  Willes  was  properly 
made,  and  consequently  that  the  rule  prayed  ought  not  to  be  granted.  This  was  a 
reference  of  the  cause  by  consent,  "  upon  the  usual  terms."  I  entirely  agree  with  Mr. 
Raymond  to  this  extent,  that  the  parties  to  the  agreement  have  a  right  to  make  what 
bargain  they  please,  and  that  the  court  has  no  power  to  add  to  or  subtract  from  what 
they  have  so  mutually  agreed.  But,  here,  the  reference  is  "upon  the  usual  terms;" 
and  the  duty  cast  upon  us  is,  to  interpret  those  terms.  The  plaintiffs  insist  that  one 
of  the  usual  terms  of  such  a  reference  is,  that  the  arbitrator  shall  have  power  to 
amend,  as  a  judge  at  nisi  prius  might  amend.  This  the  defendant  denies.  The 
interpretation  which  my  Brother  Willes  has  put  upon  the  words  "  usual  terms "  is 
the  former :  and  the  [288]  question  is  whether  we  ought  to  adopt  that  interpretation. 
I  certainly  do  not  find  any  very  decided  authority  one  way  or  the  other.  But  I  know 
of  my  own  experience,  and  I  have  seen  it  acted  upon  many  times,  that  a  reference  by 
consent  before  a  judge  at  nisi  prius  upon  the  usual  terms  does  include  as  one  of  those 
terms  a  power  in  the  arbitrator  to  make  all  amendments  as  the  judge  himself  might 
have  done  :  and  it  seems  to  me  that  the  same  interpretation  ought  to  be  put  upon 
the  same  words  when  used  by  a  judge  at  Chambers.  There  is  no  reason  why  we 
should  intend  a  different  thing  in  the  one  case  from  that  which  is  intended  in  the 
other,  or  why  the  fact  of  the  reference  taking  place  at  an  earlier  stage  should  alter 
the  meaning  of  the  language  used.  Nobody  has  ever  judicially  propounded  such  a 
doctrine,  and  I  do  not  feel  inclined  to  sanction  it.  I  therefore  think  the  order  of  my 
Brother  Willes  was  properly  made. 

The  rest  of  the  court  concurring, 

Raymond  took  nothing. 

[289]    John  Legg,  Appellant;  The  Rev.  Arthur  Parikje,  R,.<poH<hnl. 

Nov.  22nd,  1860. 

[8.  C.  30  L.  J.  M.  C.  108 ;  3  L.  T.  371  ;  7  Jur.  N.  S.  499  ;  9  W.  R.  231.] 

Justices  have  no  power  to  entertain  a  complaint  for  an  alleged  trespass  in  pursuit  of 
game,  under  the  1  it  2  W.  4,  c.  32,  s.  30,  where  the  defendant  sets  up  a  bona  tide 
claim  (if  right  ;  and  of  this  the  justices  are  the  judges. 

At  a  petty  sessions  holden  at  Bridport,  in  and  fur  the  division  of  Bridport,  in  the 
county  of  Dorset,  on  the  25tb  of  September  last,  before,  &&,  three  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  an  information,  preferred  by  John 
Legg  (hereafter  called  the  appellant)  against  the  Bev.  Arthur  I'ardoe  (hereinafter 
called  the  respondent  ),  under  the  1  &  2  W.  I,  e.  32,  8.  30,  charging  tor  that  he  ill.' 
said  respondent,  on  the  12th  of  September  then  instant,  at  Hook,  in  the  said  county, 
did  commit  a  trespass,  by  entering  or  being  in  the  day  time  on  land   in  the  occupation 
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of  the  appellant  in  search  or  pursuit  of  game  or  rabbits,  contrary  to  the  statute  in 
that  case  made  and  provided,  was  heard  and  determined  by  us,  the  said  parties 
respectively  being  then  present  :  and  upon  such  hearing  we  dismissed  the  said 
information,  under  the  belief  that  we  had  no  power  to  adjudicate  on  the  charge,  the 
defendant  having  set  up  a  right  to  be  and  enter  on  the  said  premises  by  leave  and 
license  of  a  party  to  whom  the  right  of  sporting  was  supposed  to  have  been  delegated. 
And  whereas,  the  appellant,  being  dissatisfied  with  our  determination  on  the  hearing 
of  the  said  information  as  being  erroneous  in  point  of  law,  hath  pursuant  to  the  20  & 
21  Vict.  o.  43,  s.  2,  applied  to  us  in  writing  within  three  days  after  the  said  deter- 
mination to  state  and  sign  a  case  setting  forth  the  facts  and  the  grounds  of  such  our 
determination  for  the  opinion  thereon  of  Her  Majesty's  court  of  Common  Pleas  : 
Now,  therefore,  we  the  said  justices,  in  compliance  with  the  said  application  of  the 
appellant,  and  the  provisions  of  the  statute  [290]  aforesaid,  do  hereby  state  and  sign 
such  case,  as  follows  : — 

At  the  hearing  of  the  aforesaid  information,  it  was  proved  on  the  part  of  the 
informant  (the  appellant  in  this  appeal),  that  he  resided  at  Hook,  in  the  said  county  : 
that  he  rented  a  field  called  Ragg's  Close,  part  of  the  manor  of  Hook,  with  other  lands 
there,  of  Mr.  James  M intern  :  that  the  game  and  rabbits  on  such  land  were  not  in  any 
way  reserved,  and  that  his  landlord,  who  himself  was  a  lessee  of  the  said  lands,  gave 
him  the  right  over  the  same  :  that  no  one  had  any  right  to  enter  or  be  on  any  such 
lands  in  search  or  pursuit  of  game  or  rabbits  without  his,  the  appellant's,  leave  ;  that, 
on  the  1  2th  of  September  last,  the  respondent  did  enter  and  was  on  Eagg's  Close  for 
that  purpose,  without  the  leave  of  the  appellant. 

On  the  part  of  the  defendant  (the  respondent  in  this  appeal),  it  was  not  denied 
that  he  was  on  Ragg's  ("lose  for  the  purpose  aforesaid  :  but  evidence  was  given  that 
he  was  there  shooting  by  the  permission  of  the  Rev.  Paulet  Mildmay  C'ompton,  who 
stated  he  had  made  a  parol  arrangement  with  Lord  Sandwich  for  the  shooting  at 
Hook,  and  that  he  therefore  claimed  the  right. 

Not  the  least  evidence  was  offered  to  shew  that  Lord  Sandwich  had  any  right  or 
claim  to  the  shooting  over  the  lands  in  the  appellant's  occupation,  or  that  the  land- 
lord, Mr.  Mintern,  could  not  give  the  game  and  rabbits  to  the  appellant. 

No  evidence  was  given  that  the  respondent  had  any  game-certificate  or  other 
license  to  sport  authorizing  him  to  shoot  or  search  for  game  and  rabbits. 

The  respondent's  attorney  submitted  that  the  magistrates  had  no  right  to  adjudi- 
cate on  the  charge,  for  that  the  respondent  acted  under  a  supposition  that  he  had  a 
right  to  do  the  act  complained  of,  and  that,  the  ties  [291]-pass  not  being  wilful  and 
malicious,  their  jurisdiction  was  ousted  under  the  7  &  8  G-.  4,  c.  30,  s.  24. 

The  appellant's  attorney  contended  that  nothing  whatever  was  shewn  to  take  away 
the  jurisdiction  of  the  justices,  and  that  they  ought  to  convict,  especially  as  there  was 
an  entire  absence  of  evidence  that  the  defendant  had  a  game-certificate,  and  he  could 
not  therefore  be  supposed  to  have  any  right  to  sport  at  all,  or  to  do  the  act  complained 
of,  and  should  therefore  be  deemed  to  be  in  the  position  of  an  ordinary  poacher. 

The  justices,  however,  being  of  opinion  that  the  respondent,  in  committing  the 
said  trespass  on  the  said  close,  did  so  in  pursuance  of  the  permission  of  the  said 
1'.  M.  Compton,  who  he  believed  was  entitled  to  the  right  of  sporting  thereon,  gave 
their  determination  against  the  appellant  in  the  manner  before  stated,  conceiving  that 
there  was  a  question  of  right  between  the  parties  which  they  as  jus1  ices  had  no  power 
to  adjudicate  on. 

The  question  of  law  arising  on  the  above  statement  was,  whether  they  were,  as 
justices,  impowered  in  law  and  ought  to  have  convicted  the  respondent  in  respect  of 
the  said  trespass  1  Was  their  jurisdiction  taken  away,  and  were  they  impowered  to 
make  the  order  against  the  appellant  dismissing  the  information  ?  or,  were  there  no 
circumstances  or  evidence  before  them  depriving  them  of  their  right  to  adjudicate, 
and  ought  they  to  have  exercised  jurisdiction  as  justices,  and  to  have  convicted  the 
respondent  ? 

Whereupon  the  opinion  of  the  court  of  Common  Pleas  was  asked  upon  the  said 
question  of  law,  whether  or  not  they,  as  justices,  were  correct  in  their  determination 
as  aforesaid,  and  as  to  what  further  should  be  done  or  ordered  by  the  said  court  in 
the  premises. 

[292]  Kingdon,  for  the  appellant.  This  question  has  already  been  before  the 
courts  on  more  than  one  occasion.     It  arises  upon  the  30th  section  of  the  1  &  2  W.  4, 
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c.  32,  which  enacts,  "that,  if  any  person  whatsoever  shall  commit  any  trespass  by 
entering  or  being,  in  bhe  day-time,  upon  any  land  in  search  or  pursuit  of  game,  or 
woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of  money  not  exceeding  21.  as 
to  the  justice  shall  seem  meet,  together  with  the  costs  of  the  conviction  "  (or,  not 
exceeding  51.  each,  if  to  the  number  of  Kve  or  more  together) :  "  Provided  always, 
that  any  person  charged  with  any  such  trespass  shall  be  at  liberty  to  prove,  by  way 
of  defence,  any  matter  which  would  have  been  a  defence  to  an  action  at  law  for  such 
trespass;  save  and  except  that  the  leave  and  licence  of  the  occupier  of  the  land  so 
trespassed  upon  shall  not  be  a  sufficient  defence  in  any  case  where  the  landlord,  lessor, 
or  other  person  shall  have  the  right  of  killing  the  game  upon  such  land  by  virtue  of 
any  reservation  or  otherwise,  as  hereinbefore  mentioned  :  but  such  landlord,  lessor,  or 
other  person,  shall,  for  the  purpose  of  prosecuting  for  each  of  the  two  offences  herein 
last  before  mentioned,  be  deemed  to  be  the  legal  occupier  of  such  land,  whenever  the 
actual  occupier  thereof  shall  have  given  such  leave  or  licence;  and  that  the  lord  or 
steward  of  the  crown  of  any  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship, 
or  royalty,  shall  be  deemed  to  be  the  legal  occupier  of  the  land  of  the  wastes  or  commons 
within  such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty."  Two 
questions  arise, — first,  whether  the  respondent  did  set  up  a  bona  fide  claim  of  title, — 
secondly,  if  he  did,  was  the  jurisdiction  of  the  magistrates  under  this  peculiar  act  of 
parliament  thereby  ousted.  In  The  Queen  v.  [293]  Cridla/nd,  7  Ellis  &  B.  85.3,  at  the 
hearing  of  an  information  under  this  statute,  a  bona  fide  claim  of  title  to  the  land  was 
set  up  on  behalf  of  the  defendants,  but  no  evidence  was  offered  of  the  actual  existence 
of  any  dispute,  or  of  any  title  in  the  person  under  whom  the  defendants  claimed. 
Lord  Campbell  there  said  :  "  Though  no  evidence  of  title  was  actually  offered,  it  was 
quite  clear  that  a  bona  fide  claim  of  title  was  set  up  :  and,  when  such  a  claim  is  so  set 
up,  it  seems  to  me  that  justices  have  no  longer  jurisdiction  to  proceed  to  a  summary 
conviction."  And  the  other  judges  intimate  a  similar  opinion  The  question  also 
arose  before  this  court  in  M or  den,  A  pp.,  Porter,  Resp.,  ante,  vol.  vii.,  p.  641.  [Williams,  J. 
We  found  it  unnecessary  to  decide  the  point  there  ;  but  my  Brother  Willes  and  myself 
expressed  an  opinion  that,  if  the  party  was  guilty  of  a  trespass,  he  was  liable  to  be 
summarily  convicted  under  the  act  ]  There  is  no  doubt  the  party  here  bona  fide 
believed  he  had  a  right  to  shoot  over  the  land  :  but  the  question  is  whether  that  affords 
any  excuse.  The  matter  was  considered  in  Calcraft  v.  Gibbs,  4  T.  R.  681,  5  T.  R.  19, 
where  it  was  held  to  be  no  defence,  in  debt  for  penalties  on  the  game  laws,  that  the 
defendant  acted  bona  fide  as  gamekeeper  of  the  manor  in  which  the  offence  was 
committed,  under  a  deputation  from  a  person  claiming  a  right  to  appoint  the  game- 
keeper ;  there  being  no  ground  for  the  claim.  Lord  Kenyon  there  says  :  "  It  has 
been  said  that  the  defendant  acted  bona  fide,  and  therefore  had  not  incurred  the 
penalty  of  the  statute.  The  servant,  indeed,  chose  to  trust  to  what  his  master  told 
him  upon  the  subject :  but,  as  the  master  had  no  right  to  the  manor,  or  even  colour 
of  title,  it  is  no  justification  to  the  servant."  In  The  Queen  v.  Cridland,  Crompton,  .1., 
says:  "The  general  rule  of  law  is  that,  upon  such  a  claim  bona  fide  arising,  justices 
are  ousted  of  their  jurisdic-[294]-tion  to  convict  summarily.  In  Paley's  Law  and 
Practice  of  Summary  Convictions,  3rd  edit.  p.  28,  it  is  said,  '  Where  property  or  title 
is  in  question,  the  jurisdiction  of  justices  of  the  peace  to  hear  and  determine  in  a 
summary  manner  is  ousted,  and  their  hands  tied  from  interfering,  though  the  fads 
be  such  as  they  have  otherwise  authority  to  take  cognizance  of.'  The  editor  mentions 
this  rule  as  notarising  from  any  legislative  enactment,  but  as  the  old  legal  maxim 
applicable  to  summary  trials  in  general.  Being  an  old  maxim  of  law,  which  has  lien 
so  generally  applied  forages,  we  must  assume  that  it  is  still  intended  to  be  applied 
by  every  act  relating  to  such  matters,  though  not  specifically  mentioned.  I  cannot 
think  that  the  provision  in  s.  .'Id  nf  the  I  .V  2  \V  I,  c.  32,  is  intended  tn  abrogate  that 
great  principle  nf  law  in  the  case  of  trespasses  in  pursuit  of  game."  [Keating,  J,  The 
38th  section  impowers  the  justices  to  award  imprisonment  with  hard  labour  if  the 
penalty  is  not  paid.]  Under  the  malicious  trespass  act,  7  &  8  <!.  I,  <•  30,  s.  24,  the 
case  of  a  party  trespassing  under  a  fair  and  reasonable  supposition  of  right,  or  in  pursuit 

of   game,  was   excepted.       Here,  there  was    no    I ;i    tide   claim    of    title:    there  was    no 

evidence  that  the  Rev.  Mr.  Compton  had  any  title.  |l!yles,  .1.  In  I'aitell  v.  Ireson, 
1  Ellis  H.  &  K.  91,  Lord  Campbell,  referring  to  s.  •_'.'!,  says  that  the  information  is 
meant  to  baa  criminal  proceeding  for  an  offence.]     Assuming  it  to  lie  a  crime,  that 
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makes  no  difference.  The  30th  section,  however,  treats  it  as  a  mere  trespass  ;  and 
s.  46  gives  the  owner  or  occupier  of  the  land  the  option  of  proceeding  by  an  action  of 
trespass.  [Williams,  J.  By  s.  12,  the  tenant  is  liable  to  a  penalty  of  21.  for  killing 
game,  where  the  right  has  been  reserved  by  the  lessor  :  suppose  he  mistakenly  supposes 
that  his  lease  gives  him  a  right  to  the  game,  is  he  liable  to  be  convicted  under  [295] 
this  act  ?]  The  party  summoned  is  bound  to  prove  that  which  would  amount  to  a 
defence  in  an  action  at  law  for  the  same  trespass :  he  must  prove  actual  title.  The 
30th  section  commences  with  a  very  important  recital,  viz.  that  " game  will  become 
an  article  which  may  be  legally  bought  and  sold,  and  it  is  therefore  just  and  reasonable 
to  provide  some  more  summary  means  than  now  by  law  exist  for  protecting  the  same 
from  trespassers  : "  and  the  35th  section  provides  that  "  the  aforesaid  provisions  against 
trespassers  and  persons  found  on  any  land,  shall  not  extend  to  any  person  hunting  or 
coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being  in  fresh  pursuit  of 
any  deer,  hare,  or  fox  already  started  upon  any  other  land,  nor  to  any  person  bona 
fide  claiming  and  exercising  any  right  or  reputed  right  of  free-warren  or  free-chase, 
nor  to  any  gamekeeper  lawfully  appointed  within  the  limits  of  any  free-warren  or 
free-chase,  nor  to  any  lord  or  any  steward  of  the  crown  of  any  manor,  lordship,  or 
royalty,  or  reputed  manor,  lordship,  or  royalty,  nor  to  any  gamekeeper  lawfully 
appointed  by  such  lord  or  steward  within  the  limits  of  such  manor,  lordship,  or  royalty, 
or  reputed  manor,  lordship,  or  royalty."  All  others  are  trespassers,  unless  they  can 
shew  that  which  would  amount  to  a  defence  to  a  civil  action.  Considerable  light  is 
afforded  by  the  42nd  section,  which  provides  that  "it  shall  not  be  necessary,  in  any 
proceeding  against  any  person  under  this  act,  to  negative  by  evidence  any  certificate, 
licence,  consent,  authority,  or  other  matter  of  exception  or  defence,  but  that  the 
party  seeking  to  avail  himself  of  any  such  certificate,  licence,  authority,  or  other 
matter  of  exemption,  shall  be  bound  to  prove  the  same."  In  Begina.  v.  Wood/row.  15  M. 
&  W.  104,  it  was  held  that  a  dealer  in  and  retailer  of  tobacco  is  liable  to  the  penalty 
of  2001.  imposed  by  the  5  &  6  Vict.  [296]  c.  93,  s.  3,  for  having  in  his  possession 
adulterated  tobacco,  although  he  had  purchased  it  as  genuine,  and  had  no  knowledge 
or  cause  to  suspect  that  it  was  not  so.  [Byles,  J.  Absence  of  guilty  knowledge  was 
held  to  be  no  excuse,  in  the  ease  of  dangerous  goods  sent  by  railway,  in  violation  of 
the  158th  section  of  the  Great  Western  Railway  Act,  5  &  6  W.  4,  c  cvii., — Hearne, 
App-,  Partem,  Resp.,  2S  Law  J.,  M.  C.  216.] 

Karslake,  for  the  respondent.  The  justices  being  satisfied  that  there  was  a  bona, 
fide  claim  of  title, — which  was  a  question  for  them, — they  had  no  jurisdiction  to  enter- 
tain the  complaint.  [Williams,  J.  Have  you  any  case,  independent  of  the  statute, 
where  a  bona  fide  claim  of  title  has  been  held  sufficient  to  oust  the  jurisdiction  of 
the  magistrates?]  In  The  Queen  v.  Cridland,  7  Ellis  &  B.  867,  Lord  Campbell  says: 
"  Though  no  evidence  of  title  was  actually  offered,  it  was  quite  clear  that  a  bona  fide 
claim  of  title  was  set  up :  and,  when  such  a  claim  is  so  set  up,  it  seems  to  me  that 
justices  have  no  longer  jurisdiction  to  proceed  to  a  summary  conviction."  [Erie,  C.  J. 
There  was  no  actual  legal  evidence :  but  the  facts  were  well  known,  and  were  assumed 
to  have  been  proved.]  Speaking  of  the  statute,  in  that  case,  Erie,  J.,  says  :  "  I  strongly 
incline  to  the  opinion  that  the  true  meaning  of  the  statute  is,  that  the  justices  ought  to 
try  whether  the  defendant  entertained  an  honest  belief  that  he  had  a  title  ;  and,  if 
he  had  such  belief,  he  ought  not  to  be  convicted.  I  think  that  in  a  criminal  statute 
trespass  means  an  intended  trespass.  In  Begina  v.  Bwnaby,  2  Lord  Raym.  900,  it 
seems  to  have  been  held,  that,  in  matters  of  summary  proceeding,  where  a  party 
charged  makes  an  honest  claim  of  title,  the  proper  course  is  at  once  to  dismiss  the 
information.  The  question  in  that  [297]  case  arose  in  a  curious  way.  A  conviction 
for  robbing  orchards  and  cutting  trees  was  removed  by  certiorari  into  this  court ;  and 
it  was  proposed  to  put  in  a  plea  to  the  conviction,  suggesting  a  title  in  the  defendant. 
Powell,  J.,  refused  to  allow  the  plea,  in  these  terms  :  '  If  they  had  not  jurisdiction, 
as  I  take  it  they  have  not  where  property  is  in  question,  then  an  action  lies  against 
the  maker  and  him  that  executes  the  conviction  ;  and  that  is  the  party's  proper 
remedy  and  the  proper  method  to  bring  this  matter  into  question.'  Powys  and 
Gould  agreed  ;  and  those  were  judges  who  weighed  carefully  their  words.  Holt,  C.  J., 
would  have  allowed  the  plea,  but  agreed  without  doubt,  if  the  defendant  had  but  a 
colour  of  title,  the  justices  had  no  jurisdiction  in  the  cause.  All,  therefore,  agreed 
that  justices  ought  to  dismiss  a  summons  which  is  to  result  in  a  summary  conviction, 
immediately  on  being  convinced  that  the  case  involves  a  bona  fide  claim  of  title  to  real 
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estate."  The  question  is,  not  whether  a  legal  title  really  existed,  but  whether  there 
was  a  bona,  tide  claim  of  title.  The  justices  are  not  to  have  a  deed  brought  before 
them.  The  statute  deals  with  a  great  many  matters  touching  game  :  trespass  in  one 
section  may  well  mean  something  very  different  from  trespass  in  another  section. 
In  Cattell  v.  Ireson,  1  Ellis,  B.  &  E.  91,  a  proceeding  under  s.  23  was  held  to  be  so  far 
a  "criminal  proceeding"  that  the  party  was  precluded  from  giving  evidence  for  or 
against  himself.  "It  is  not,"  says  Lord  Campbell,  "like  the  case  of  an  order  in 
bastardy,  where  the  mother  takes  the  proceeding  for  the  purpose,  not  of  punishing  the 
immorality,  but  of  obtaining  support  for  the  child  :  nor  is  it  like  a  fiscal  proceeding, 
nor  like  a  proceeding  for  a  civil  right,  nor  like  a  proceeding  before  a  magistrate  for  a 
wrong  done  to  the  party  applying.  [Williams,  J.  Suppose  one  goes  on  the  land  for 
the  purpose  of  shooting  with  the  [298]  permission  of  the  occupier,  believing  the  latter 
to  have  power  to  grant  such  permission, — would  he  be  liable  to  be  convicted  under 
this  statute,  if  the  magistrates  believed  him  to  be  ignorant  of  the  occupier's  want 
of  authority  to  give  the  permission  ?]  That  was  the  question  which  this  court  had 
before  it  in  Morden,  App.,  Porter,  Resp.,  but  which  they  declined  to  decide.  If  that 
would  not  be  a  defence,  it  is  by  reason  of  the  express  words  of  the  statute.  Assuming 
this  to  be  a  criminal  offence,  the  burthen  of  shewing  it  to  be  within  the  statute  lies 
on  the  appellant.  "  Actus  non  facit  reum,  nisi  mens  sit  rea,"  is  a  maxim  of  universal 
application.  Ignorance  of  the  law,  undoubtedly,  affords  no  excuse ;  but  a  bona,  fide 
claim  of  title  ousts  the  jurisdiction  of  the  justices.  [Erie,  C.  J.  I  do  not  assent  to 
the  doctrine  that  all  offences  under  the  act  are  to  be  dealt  with  as  criminal  offences, 
because  in  one  case  it  is  provided  that  imprisonment  with  hard  labour  may  be  inflicted 
for  non-payment  of  the  penalty.  Byles,  J.,  referred  to  s.  11,  which  enacts,  "that, 
where  the  lessor  or  landlord  shall  have  reserved  to  himself  the  right  of  killing  the 
game  upon  any  land,  it  shall  be  lawful  for  him  to  authorize  any  other  person  or 
persons  who  shall  have  obtained  an  annual  game-certificate  to  enter  upon  such  land 
for  the  purpose  of  pursuing  and  killing  game  thereon."  Williams,  J.  The  Annual 
Mutiny  Act  (a)  enacts  that  "every  officer  who  shall,  without  leave  in  writing  from 
the  person  or  persons  entitled  to  grant  such  leave,  take,  kill,  or  destroy  any  game  or 
fish  in  the  United  Kingom  of  Great  Britain  and  Ireland,  shall  for  every  such  offence 
forfeit  the  sum  of  51."  I  apprehend  the  party  would  be  liable  to  be  convicted  under 
that  act,  if  he  relied  on  an  oral  licence.  Every  man  is  bound  to  know  the  law.] 
Ignorautia  juris,  non  exeusat :  1  [299]  Co.  177.  In  Hughes  v.  Buckland,  15  M.  A:  W. 
346,  3  I).  &  L.  702,  A.,  who  was  fishing  near  a  private  fishery,  had  his  nets  seized, 
and  was  taken  into  custody  by  the  owner  of  the  fishery,  under  the  provisions  of  the 
7  &  8  G.  4,  c.  29,  ss.  35,  63,  who,  in  doing  so,  acted  under  a  bona  tide  and  reasonable 
belief  that  the  spot  where  the  arrest  and  seizure  took  place  was  within  the  limits  of 
the  fishery  :  and  it  was  held  that  he  was  entitled  to  notice  of  action  and  the  other  pro- 
tection granted  by  that  section.  It  is  important  that  these  questions  of  title  should 
not  be  submitted  to  the  decision  of  the  magistrates. 

Kingdon,  in  reply.  Before  the  passing  of  the  1  &  2  \V.  4,  c.  32,  there  was  no 
statutory  provision  against  the  offence  of  trespassing  in  the  day-time  in  pursuit  of 
game,  with  one  exception.  The  only  remedy  the  owner  of  the  laud  had  was  by  an 
action  of  trespass.  There  was  a  provision  against  trespassing  in  the  night  time  in 
pursuit  of,  and  also  against  the  killing  of  game.  The  21th  section  of  I  he  Malicious 
Trespass  Act,  7  &  8  G.  4,  c.  30,  contained  a  proviso  that  "nothing  therein  contained 
should  extend  to  any  case  where  the  party  trespassing  acted  under  a  fair  and  reason 
able  suspicion  that  he  had  a  right  to  do  the  art  complained  of,  nor  to  any  trespass,  not 
being  wilful  and  malicious,  committed  in  hunting,  fishing,  or  in  the  pursuit  of  game, 
lint  that  every  such  trespass  should  lie  punishable  in  the  same  manner  as  before  the 
passing  of  that 'act,"  that  was,  by  action  only.  That  statute  did  not  reach  persons 
who  were  not  actuated  by  malice,  or  who  acted  under  a  reasonable  belief  that  they 
were  justified  hi  doing  as  they  did.  [Byles,  J.  Who  were  the  judges  of  the  reason- 
ableness)]    The  magistrates.     [Keating,  J.     It  has  been  so  decided.]     The  object  of 

the  present  act  was,  to  give  a  more  summary  rei ly  for  these  trespasses  than  [300] 

before  existed.     Bere,  the  justices  do  not  say  that  a  bona  fide  claim  of  title  was  set 

up:  they  use  the  word  "supposed,"  which   leaves  the  matter   in   ambiguity.      There  is 
nothing  on  the  face  of  t'lc  case  to  shew  that  there  was  any  title  either  in  Mr,  Cr pi  on 

(a)  See  23  Viet.  c.  9,  s.  87  ;  24  Vict.  c.  7,  s.  88. 
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or  Lord  Sandwich.  Under  the  County -Court  Acts,  it  has  always  been  held  that  the 
jurisdiction  was  not  ousted  until  the  judge  has  satisfied  himself  that  there  was  a  real 
claim  of  title.  So,  to  justify  the  magistrates  in  refusing  to  convict  under  this  statute, 
there  must  be  at  least  some  colour  of  title.     None  is  shewn  here. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

As  we  understand  the  statement  of  facts  in  tl  is  case,  the  justices  dismissed  the 
summons  because  in  their  judgment  a  question  of  title  was  raised  bona,  fide.  They 
state  they  gave  their  determination,  "  conceiving  that  there  was  a  question  of  right 
between  the  parties  which  they  had  no  power  to  adjudicate  on."  On  this  ground  we 
affirm  their  decision. 

If  a  question  of  title  was  bona  fide  raised,  they  took  the  right  course  in  dismissing 
the  complaint,  according  to  The  Queen  v.  CruMamd,  7  Ellis  &  B.  85-3,  and  Mardm,  App., 
Porter,  liesp.,  ante,  vol.  vii.,  p.  641. 

The  facts  tending  to  raise  a  question  of  title  are  extremely  scanty  ;  and  the  case 
would  have  been  more  satisfactory  if  some  further  evidence  of  the  title  supposed  to 
be  in  question  had  been  given,  so  as  to  ascertain  whether  Lord  Sandwich  claimed  in 
respect  of  the  land,  or  of  the  manor,  or  of  any  other  right,  and  whether  there  was  a 
colour  for  the  claim.  Still,  it  is  a  matter  which  the  justices  had  to  determine  ;  and 
we  cannot  say  they  were  wrong. 

[301]  If  the  justices  wished  to  raise  the  question  whether  the  respondent  ought 
to  have  been  discharged  merely  because  he  believed  he  had  a  right  to  enter  on  the 
land,  and  so  had  no  intention  to  trespass,  we  have  not  so  understood  the  case. 

Our  judgment  must  be  for  the  respondent. 

Appeal  dismissed. 

Henky  Edwards  Freeman,  Appellant;  William  Read,  Bespondent. 

Nov.  23rd,  1860. 

[S.  C.  .30  L.  J.  M.  C.  123  ;  7  Jur.  N.  S.  546 ;  9  \V.  R.  141.] 

I  pun  an  application  to  justices  to  enforce  payment  of  a  highway-rate  pursuant  to  the 
provisions  of  the  12  &  13  Vict.  c.  45,  s.  5,  and  11  &  12  Vict  c.  43,  s.  27,  notice  of 
appeal  was  given  under  the  5  &  6  W.  4,  c.  50,  s.  105,  and  recognisances  duly 
entered  into.  The  appeal  was  entered,  and  upon  the  hearing  the  rate  was  con- 
firmed, subject  to  a  case  :  the  clerk  of  the  peace  made  a  note  in  the  minute-book  of 
the  sessions, — "  Costs  agreed  to  be  taxed  out  of  court :  "  the  order  of  the  sessions 
was  afterwards  confirmed,  and  the  costs  were  at  a  subsequent  time  taxed  and 
allowed  at  331.  7s. — Nothing  was  said  at  the  sessions  about  the  costs  ;  but,  by  a  rule 
of  sessions  made  in  1843,  it  was  ordered  that  "the  costs  of  every  appeal  tried 
should  be  taxed  by  the  clerk  of  the  peace  during  the  same  sessions,  and  be  paid  by 
the  party  against  whom  the  court  should  decide  such  appeal,  unless  the  court  should 
then  make  any  order  to  the  contrary  : " — Held,  that  the  magistrates  were  justified 
in  granting  a  distress-warrant  upon  the  certificate  of  the  clerk  of  the  peace  that  t'  e 
costs  had  been  demanded  and  were  unpaid,  although  there  was  no  express  order  of 
sessions  for  the  payment  of  costs, — such  order  being  tacitly  supplied  by  the  rule  of 
practice  known  to  both  parties : — Held  also,  that  it  was  not  competent  to  the 
appellant  under  the  circumstances  to  object  that  the  taxation  had  taken  place  out 
of  sessions,  that  having  been  brought  about  by  his  own  consent. 

At  a  petty  sessions  holden  at  Swindon,  in  the  county  of  Wilts,  on  tve  16th  of 
February,  1860,  before,  &c.,  five  of  Her  Majesty's  justices  of  the  peace  acting  in  and 
for  the  division  of  Swindon,  in  the  said  county  of  Wilts,  William  Read,  surveyor  of 


Freeman,  of  Swindon  aforesaid  (hereinafter  called  the  appellant),  and  William 
Woolford,  of  Swindon  aforesaid,  of  the  sum  of  331.  7s.,  being  the  costs  of  an  appeal 
by  the  said  appellant  to  the  court  of  quarter  sessions  of  Wilts  against  a  highway-rate 
made  for  the  parish  of  Swindon  aforesaid,  on  which  appeal  the  rate  was  confirmed,  as 
in  the  certificate  hereinafter  mentioned. 
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In  pursuance  of  a  summons  issued  on  the  information  and  complaint  of  the  said 
plaintiff,  requiring  the  attendance  of  the  appellant  and  the  said  William  Woolford, 
the  appellant  appeared  at  the  said  pettv  sessions,  lull   Woolford  did  not  appear. 

It  was  proved  before  the  justices,  that  the  appellant  and  Woolford,  under  s.  I'1"' 
of  the  5  &  li  W.  4,  c.  TjO,  duly  gave  notice  of  appeal  against  a  highway-rate  of  the 
parish  of  Swindon,  and  duly  entered  into  recognizances  with  sufficient  sureties  before 
a  justice  of  the  peace  pursuant  to  and  in  the  form  required  by  the  above-mentioned 
section  of  the  5  A*  (i  W.  4,  c.  50,  to  pay  such  costs  as  should  be  awarded  by  the 
justices  at  the  general  or  quarter  sessions;  that  the  appeal  was  duly  entered  at  the 
general  or  quarter  sessions  of  the  county  of  Wilts,  held  at  Warminster  on  the  29th 
of  June,  1858,  and  was  on  the  application  of  the  appellants  respited  to  the  then  next 
sessions  for  the  county  of  Wilts,  to  be  holden  at  Marlborough  on  the  20th  of  October, 
1858,  when  the  said  appeal  was  heard  and  determined  ;  and  an  entry  in  the  minute- 
hook  of  the  sessions,  of  which  the  following  is  a  copy,  was  at  the  said  sessions  made 
by  the  clerk  of  the  peace,  and  which  entry  was  produced  to  the  justices  at  the  hearing 
of  the  said  information,  by  James  Edward  Judd,  on  behalf  of  the  clerk  of  the  peace, 
and  proved  to  have  been  so  made  by  the  clerk  of  the  peace,  as  aforesaid  : — 

[303]  "Wilts,  M.  22  Victoria,  1858. 

••  Towns*  ml  and  Ormond.     Henry  Edwards  Freeman  and  William  Woolford,    Ippellwnts, 
against  The  Highway-Rate  of  the  Parish  of  Swindon. 

"  l'Jth  October,  1858.  Rate  confirmed  subject  to  the  opinion  of  the  court  of 
Queen's  Bench  on  a  case  to  be  agreed  upon. 

"9th  June.  1858. 

"  Costs  agreed  to  be  taxed  out  of  court. 

"  Taxed  at  331.  7s." 

The  above  entry  was  and  is  the  only  entry  in  the  said  minute-book  made  as  to  the 
judgment  of  the  court  of  the  result  of  the  appeal  at  the  said  quarter  sessions  ;  and, 
save  as  aforesaid,  there  was  no  entry  of  judgment  in  the  said  appeal. 

It  was  proved  before  the  justices  that  no  application  was  made  to  the  court  of 
quarter  sessions  or  anything  said  to  or  by  the  court  on  the  subject  of  the  costs  of  the 
said  appeal. 

It  was  proved  to  bhe  justices,  that,  on  the  14th  of  April,  1859,  and  after  the  said 
sessions,  an  appointment  for  the  taxation  of  the  costs  of  the  appeal  to  the  court  of 
quarter  sessions  was  made  by  the  said  clerk  of  the  peace,  and  that  the  appellants  had 
notice  of  such  appointment,  but  did  not  attend,  and  the  costs  were  then  taxed  at 
331.  7s.  ;  and  that,  afterwards,  in  the  month  of  June,  1859,  tin;  court  of  Queen's  Bench 
heard  and  determined  the  said  ease,  when  the  .said  order  of  quarter  sessions  confirming 
the  said  rate  was  confirmed  by  the  said  court  of  Queen's  Bench. 

It  also  appeared  that  the  payment  of  the  said  sum  of  331.  7s.  had  been  demanded 
of  the  appellant  and  Woolford  by  the  plaintiff's  solicitor,  on  the  6th  of  January,  I860, 
and  that  they  had  not  paid  the  same. 

It  was  proved  bo  bhe  justices  that  an  order  or  rule  of  [304]  the  said  court  of  quarter 

sessions  was  made  at  the  general   quarter  sessions  of  the  peace  held  al   New  Saru I 

the  4th  of  April,  1843,  as  follows.: — " That,  from  and  after  the  first  day  of  December 
next,  the  costs  of  every  appeal  tried  shall  be  taxed  by  the  clerk  of  the  peace  during 
the  same  sessions,  and  he  paid  by  the  party  against  whom  the  court  shall  decide  such 
appeal,  unless  the  court  shall  then  make  any  order  to  the  contrary ;"  and  that  such 

rule  or  order  was  in  force  and  had  not  been  annulled  at  the  time  of  I  he  hearing  of 
the  said  appeal. 

A  certificate  of  the  clerk  of  the  peace  was  produced  before  bhe  justices,  and 
received,  though  objected  bo  by  bhe  appellant,  which  certificate  had  been  applied  for 
by  the  plaintiff  and  granted  by  the  clerk  of  tin-  peace  under  bhe  11  A  12  Vict,  o.  43, 
8.  27,  and  was  as  follows: — 

"Office  of  bhe  clerlf  of  bhe  peace  for  bhe  county  of  Wilts. 
"In    the    matter   of   an    appeal    wherein    Henry    Edwards    Freeman    and    William 

Woolford  were  appellants  against  the  Highway  rate  of  bhe  parish  of  Swindon. 

•'1  hereby  certify,  that,  at  a  court  of  general   quarter  sessions  of  the  poaoi     I 
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at  Marlborough  in  and  for  the  said  county  of  Wilts,  on  Tuesday  the  19th  day  of 
October,  1858,  an  appeal  by  the  said  Henry  Edwards  Freeman  and  William  Woolford 
against  the  highway-rate  for  the  parish  of  Swindon,  in  the  said  county  of  Wilts,  bearing 
date  the  9th  day  of  June  then  last,  came  on  to  be  tried,  and  was  then  heard  and 
determined  :  And  the  said  court  of  general  quarter  sessions  did  thereupon  confirm 
the  said  highway-rate,  subject  to  the  opinion  of  Her  Majesty's  court  of  Queen's  Bench 
upon  a  case  stated  :  And  I  do  certify,  that,  at  the  general  quarter  sessions  of  the  peace 
held  at  New  Sarum,  in  and  for  the  said  county,  on  the  4th  of  April,  [305]  1843,  it 
was  ordered  as  follows,  that  is  to  say,  that,  from  and  after  the  1st  day  of  December 
next,  the  costs  of  every  appeal  tried  shall  be  taxed  by  the  clerk  of  the  peace  during 
the  same  sessions,  and  be  paid  by  the  party  aaaiust  whom  the  court  shall  decide  such 
appeal,  unless  the  court  shall  then  make  any  order  to  the  contrary  ;  and  that  such  last- 
mentioned  order  has  not  since  been  altered  or  repealed,  and  is  now  in  full  force :  And 
I  also  certify,  that,  upon  the  trial  of  the  above  appeal  of  Henry  Edwards  Freeman 
and  William  Woolford  against  the  highway-rate  of  Swindon,  the  court  made  no  order 
contrary  to  the  said  order  of  the  4th  day  of  April,  1843;  and  that  the  respective 
solicitors  for  the  appellants  and  respondent  then  and  there  agreed  that  the  costs  of 
such  appeal  should  be  taxed  by  the  clerk  of  the  peace  out  of  court :  And  I  further 
certify  that  the  solicitors  of  the  said  appellants  having  subsequently  objected  to  attend 
the  taxation  of  such  costs,  I  did  on  the  14th  day  of  April,  1859,  attend  the  respondent's 
solicitor,  and  taxed  the  costs  of  the  respondent  at  the  sum  of  331.  7s.,  which  sum  I 
consider  fair  and  reasonable  to  be  paid  to  him  by  the  appellants  for  his  costs  in  and 
about  the  said  appeal :  And  I  do  further  certify  that  the  said  sum  for  costs  has  not, 
nor  has  any  part  thereof,  been  paid  to  me.     Dated  this  7th  of  February,  1860. 

"John  Swayne,  clerk  of  the  peace." 

It  was  proved,  that,  after  the  taxation  of  the  said  costs,  the  clerk  of  the  peace  had 
added  to  the  entry  of  the  minute  of  the  judgment  of  the  court  of  quarter  sessions  on 
the  hearing  of  the  appeal  above  set  forth,  the  words  "Taxed  at  331.  7s.,"  which 
appeared  at  the  foot  of  such  minute. 

Upon  this  evidence,  the  plaintiff,  William  Read,  asked  the  justices  to  issue  a  distress 
warrant  against  [308]  the  appellant  for  the  said  costs  ;  when  it  was  objected  and  con- 
tended on  behalf  of  the  appellant,  —first,  that,  as  the  appellant  had  duly  entered  into 
such  recognizance  as  aforesaid  before  a  justice  of  the  peace  pursuant  to  the  5  &  6  W.  4, 
c.  50,  s.  105,  they  the  justices  had  no  jurisdiction  to  enforce  payment  of  the  above- 
mentioned  costs  by  a  distress-warrant, — secondly,  that  no  order,  judgment,  or 
determination  had  been  made  or  come  to  by  the  court  of  quarter  sessions  for  the 
payment  of  the  costs  in  the  matter  of  the  above-mentioned  appeal, — thirdly,  that  the 
justices  had  no  jurisdiction  under  the  circumstances  to  issue  a  distress-warrant  for  the 
said  costs, — fourthly,  that  it  had  not  been  proved  to  the  justices  that  a  valid  or 
sufficient  order  or  judgment  had  been  made  or  given  by  the  court  of  quarter  sessions 
for  the  payment  of  costs  in  the  matter  of  the  above-mentioned  appeal, — fifthly,  that 
the  certificate  signed  by  the  clerk  of  the  peace  did  not  certify  or  shew  that  the  court 
of  quarter  sessions  had  ordered  the  appellant  to  pay  any  costs,  or  directed  to  whom 
such  costs  should  be  paid  ;  and  that  such  certificate  was  not  in  conformitv  with  s.  27 
of  the  11  &  12  Vict.  c.  43. 

Whereupon  four  of  the  afore-named  justices  adjudged  and  determined  that  a 
distress-warrant  should  issue  to  enforce  payment  of  the  said  sum  of  331.  7s.,  and  61. 
costs  :  and  the  appellant,  being  dissatisfied,  etc.,  demanded  a  case. 

The  opinion  of  the  court  was  requested,  whether,  upon  the  facts  above  set  forth, 
the  justices  were  right  in  determining  that  such  distress-warrant  should  be  issued. 

Prentice  (with  whom  was  Karslake),  for  the  appellant.  This  was  an  appeal  under 
the  105th  section  of  the  General  Highway  Act,  5  &  6  \V.  4,  c.  50,  which  [307]  enacts, 
that,  if  any  person  shall  think  himself  aggrieved  by  any  rate  made  under  or  in  pursu- 
ance of  this  act,  or  by  any  order,  conviction,  judgment,  or  determination  made,  or  by 
any  matter  or  thing  done,  by  any  justice  or  other  person  in  pursuance  of  this  act,  and 
for  which  no  particular  method  of  relief  hath  been  already  appointed,  such  person  may 
appeal  to  the  justices  at  the  next  general  or  quarter  sessions  of  the  peace  to  be  holden 
for  the  county,  division,  riding,  or  place  wherein  the  cause  of  such  complaint  shall 
arise,  such  appellant  first  giving  or  causing  to  be  given  to  the  surveyor  or  surveyors, 
or  to  such  justict  or  other  person  by  whose  act  such   person  shall    think   himself 
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aggrieved,  notice  in  writing  of  his  intention  to  liring  such  appeal,  together  with 
a  statement  in  writing  of  the  grounds  of  such  appeal,  within  fourteen  days  after  such 
rate  shall  have  been  made  or  cause  of  complaint  shall  have  arisen,  and  within  four 
days  after  such  notice  entering  into  a  recognizance  before  some  justice,  with  two 
sufficient  sureties,  conditioned  to  try  such  appeal  at,  and  abide  the  order  of,  and  pay 
such  costs  as  shall  be  awarded  by,  the  justices  at  such  general  or  quarter  sessions; 
and  such  justices,  upon  hearing  and  finally  determining  the  matter  of  such  appeal, 
shall  and  may,  according  to  their  discretion,  award  such  costs  to  the  party  appealing 
or  appealed  against  as  they  shall  think  proper  ;  and  their  determination  in  or  con- 
cerning the  premises  shall  be  conclusive  and  binding  on  all  parties  to  all  intents  and 
purposes  whatsoever."  The  27th  section  of  the  11  &  12  Viet.  c.  43,  provides  that, 
"after  an  appeal  against  any  such  conviction  or  order  as  aforesaid  shall  be  decided, 
if  the  same  shall  be  decided  in  favour  of  the  respondents,  the  justice  or  justices  who 
made  such  conviction  or  order,  or  any  other  justice  of  the  peace  of  the  same  county, 
&c,  may  issue  such  warrant  of  distress  or  commitment  as  aforesaid  for  execu-[308]- 
tion  of  the  same,  as  if  no  such  appeal  had  been  brought ;  and  if  upon  any  such  appeal 
the  court  of  quarter  sessions  shall  order  either  part)'  to  pay  costs,  such  order  shall 
direct  such  costs  to  lie  paid  to  the  clerk  of  the  peace  of  such  court,  to  be  by  him  paid 
over  to  the  party  entitled  to  the  same,  and  shall  state  within  what  time  such  costs 
shall  be  paid  :  and,  if  the  same  shall  not  be  paid  within  the  time  so  limited,  and  the 
paiiy  ordered  to  pay  the  same  shall  not  be  bound  by  any  recognizance  conditioned 
to  pay  such  costs,  such  clerk  of  the  peace,  or  his  deputy,  upon  application  of  the  party 
entitled  to  such  costs,  or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee  of  Is., 
shall  grant  to  the  party  so  applying  a  certificate  that  such  costs  have  not  been  paid  ; 
aud,  upon  production  of  such  certificate  to  any  justice  or  justices  of  the  peace  of  the 
same  county,  &c,  it  shall  be  lawful  for  him  or  them  to  enforce  the  payment  of  such  costs 
by  warrant  of  distress,''  &c.  That  provision,  however,  only  applies  to  cases  where  no 
recognizances  are  entered  into,  and  to  such  convictions  and  orders  as  are  mentioned 
in  the  former  part  of  the  act.  The  12  &  i.'l  Vict.  c.  45,  however,  contains  a  provision 
(s.  5)  enabling  the  sessions  to  give  costs  in  all  cases  of  appeal.  It  enacts,  "that,  upon 
any  appeal  to  any  court  of  general  or  quarter  sessions  of  the  peace,  the  court  before 
whom  the  same  shall  be  brought  may,  if  it  think  fit,  order  and  direct  the  party  or 
parties  against  whom  the  same  shall  be  decided  to  pay  to  the  other  party  or  parties  such 
costs  and  charges  as  may  to  such  court  appear  just  or  reasonable,  such  costs  to  be 
recoverable  in  the  manner  provided  for  the  recover)'  of  costs  upon  an  appeal  against 
an  order  or  conviction,  by  the  11  &  12  Vict.  c.  43."  The  principal  question 
here  is,  whether  that  applies  where  a  recognizance  has  been  entered  into;  and,  next, 
whether  there  is  any  sufficient  order  here  within  the  meaning  of  that  act. 
[309]  The  very  terms  of  the  section  shew  that  it  is  only  applicable  where  there 
are  no  recognizances.  Further,  there  is  no  order  for  the  payment  of  costs  at  all. 
The  order  of  the  quarter  sessions  is  silent  as  to  costs.  It  appears  that,  in  1*43, — 
long  before  the  passing  of  these  statutes,  —  the  then  justices  in  quarter  sessions  made 
a  general  order  that  "the  costs  of  every  appeal  tried  shall  be  taxed  by  the  clerk  of 
the  peace  dining  the  same  sessions,  and  lie  paid  by  the  part)'  against  whom  the  court 
shall  decide  sued  appeal,  unless  the  court  shall  then  make  any  order  to  the  contrary." 
It  is  not  competent,  however,  to  any  court  to  make  thus  a  general  order  which  shall 
regulate  every  case.  The  entry  as  It)  costs  here  is  made  at  a  different  session,  and 
not  by  the  court,  but  by  the  clerk  of  the  peace  :  and  the  only  evidence  of  the  order 
is  the  certificate  of  the  clerk  of  the  peace  given  under  the  11  &  12  Vict.  c.  13,  S,  27. 
That  certificate,  however,  is  only  evidence  of  the  facts  which  the  statute  says  it  shall 
be  evidence  of,  that  is,  of  the  order  of  sessions  confirming  or  quashing  the  appeal,  of 
the  order  on  the  appellant  to  pay  costs,  and  of  their  non-payment,  There  was  no 
evidence  before  the  magistrates  of  the  general  order  of  1843.  Further,  the  order  of 
ions  does  not  state  to  whom  the  costs  are  to  lie  paid,  whether  to  the  clerk  ol  the 
peace  or  to  the  party.  The  costs  must  be  taxed  at  the  same  se  ion  .  and  adopted  by 
the  court  at  the  same  sessions.  In  Burn's  Justice  (edit.  1845,  bj  Chitty),  Appeal, 
VII.,  p.  175,  it  is  said  :  "  Whenever  the  sessions  granl  costs,  the)  must  ascertain  the 
costs  by  their  order  (Ex  parte  Holloway,  1  Dowl,  I'.  ('.  26);  Eor,  thej  have  no  powei 

to   grant    COSta   generally  like    the   courts   at    Westminster,  to   be  afterwards  taxed    by 

the  proper  oilieer :  they  may  direct  the  clerk  of  the  peace  to  ascertain  and  report  to 


122  FREEMAN    V.  READ  9  C.  B.  (N.  8.)  310 

them  the  items  of  the  expenditure,  which  may  he  the  grounds  [310]  of  their  decision, 
hut  they  must  themselves  determine  the  sum  to  be  paid.  Therefore,  it  has  been  held 
that  the  recorder  of  a  municipal  sessions  may,  on  ordering  costs,  refer  the  taxation  of 
the  amount  to  an  officer  of  the  court ;  but  that  such  taxation  must  be  adopted  by  him 
during  the  continuance  of  the  same  sessions  :  The  Queen  v.  Long,  1  Q.  B.  740,  1  Gale 
&  D.  367  ;  SeUwood  v.  Mount,  1  Q.  B.  726,  1  Gale  &  D.  358 : "  and  see  The  Queen  v.  The 
Recorder  of  Cambridge,  7  Ellis  &  B.  637.  The  certificate  of  the  clerk  of  the  peace  is 
no  evidence  against  the  appellant.  [Byles,  J.  And,  if  it  were  evidence,  can  a  distress- 
warrant  issue  upon  an  agreement  1]  Clearly  not:  it  may  be  ground  for  an  action. 
The  case  of  The  Queen  v.  The  .Indices  of  Merionethshire,  6  Q.  B.  1  63,  shews  that  the 
justices  are  bound  to  exercise  a  discretion  in  each  case. 

Phipson,  contra.  The  5th  section  of  the  12  &  13  Vict.  c.  45,  enacts  that,  "upon 
any  appeal  to  any  court  of  general  or  quarter  sessions  of  the  peace,  the  court  before 
whom  the  same  shall  be  brought  may,  if  it  think  fit,  order  and  direct  the  party  or 
parties  against  whom  the  same  shall  be  decided  to  pay  to  the  other  party  or  parties 
such  costs  and  charges  as  may  to  such  court  appear  to  be  just  and  reasonable,  such 
costs  to  be  recoverable  iu  the  manner  provided  for  the  recovery  of  costs  upon  an 
appeal  against  an  order  or  conviction  by  the  11  &  12  Vict.  c.  43,  s.  27."  There  is 
nothing  in  that  section  to  import  that  it  applies  to  no  other  cases  than  those  where 
recognizances  have  been  entered  into.  The  inclination  of  the  court  of  Queen's  Bench 
was  otherwise  in  The  Queen  v.  Huntley,  3  Ellis  &  B.  172:  and  it  would  render  the 
statute  of  very  little  avail  if  its  construction  were  so  narrowed.  Then  it  is  said  that 
there  has  been  tio  order  for  the  payment  of  these  costs.  There  was,  however,  an 
order  of  the  ses-[311]-sions  confirming  the  rate,  and  the  order  of  1843,  which  was 
proved  to  be  still  in  force,  that  in  every  case  of  appeal  the  costs  shall  be  taxed  by  the 
clerk  of  the  peace  during  the  same  sessions,  and  be  paid  by  the  party  against  whom 
the  court  shall  decide  such  appeal,  unless  there  be  an  order  to  the  contrary.  The 
parties  here  agree  that  the  costs  shall  be  taxed  out  of  court.  Is  it  competent  to  them 
afterwards  to  say  that  they  have  not  been  properly  taxed  1  [Byles,  J.  The  parties 
may  be  bound  by  their  agreement :  but,  what  order  of  sessions  is  there  that  the 
ascertained  sum  should  be  paid?]  In  The  Queen  v.  Mortlock,  7  Q.  B.  459,  an  order  for 
costs  on  dismissal  of  an  appeal  against  a  poor-rate  was  made  at  first  without  stating 
the  amount,  which  was  left  to  be  ascertained  by  the  clerk  of  the  peace  ;  the  justices 
then  adjourned;  the  costs  were  taxed,  and  the  amount  verbally  reported  by  the  clerk 
of  the  peace  at  the  adjourned  sitting,  which  was  not  attended  by  all  the  magistrates 
originally  present :  and  the  order  was  held  sufficient.  Lord  Penman  there  said : 
"  The  result  of  the  evidence  is,  that  the  justices  dismiss  the  appeal  with  costs,  and 
say  to  the  parties, — 'The  clerk  of  the  peace  will  settle  the  amount,  and  it  will  be 
inserted  in  the  order  afterwards  ;  are  you  content  I '  and  they  make  no  objection." 
[Erie,  C.  J.  I  observe  that  Lord  Denman  in  The  Queen  v.  Long  1  Q.  B.  740,  746, 
comes  very  close  upon  this  case.  He  says  :  "  If  the  party  to  be  burthened  with  costs 
consents,  the  judgment  may  perhaps  be  given  nunc  pro  tunc,  though  the  taxation  be 
out  of  sessions.  Otherwise,  when  the  sessions  are  over,  the  recorder's  authority  is 
gone."]  The  only  objection  of  any  weight  here  is,  that  there  was  no  formal  order : 
but  it  is  submitted  that  it  is  not  competent  to  the  appellant  under  the  circumstances 
to  rely  on  that. 

Prentice,  in  reply.  The  argument  on  the  other  side  [312]  assumes  that  there  was 
an  agreement  between  the  parties  that  the  costs  should  be  taxed  out  of  court.  But 
the  only  evidence  of  such  agreement  is,  the  certificate  of  the  clerk  of  the  peace.  It 
is  not  stated  when  that  agreement  was  made  :  and  the  certificate  alone  will  not  do. 
In  The  Queen  v.  The  Justices  of  Staffordshire,  26  Law  J.,  M.  C.  179,  upon  an  appeal 
against  an  order  adjudicating  the  settlement  of  a  lunatic  pauper,  the  sessions  at  which 
the  appeal  was  heard  confirmed  the  order,  subject  to  the  opinion  of  the  court  upon  a 
case  to  be  afterwards  stated,  nothing  being  then  said  as  to  costs.  The  appellants 
afterwards  abandoned  their  intention  of  stating  the  case,  and  at  a  subsequent  sessions 
the  respondents  applied  for  and  obtained  an  order  granting  them  the  costs  of  the 
appeal  :  and  it  was  held,  upon  an  application  for  a  certiorari  to  quash  the  last-men- 
tioned order,  that  the  sessions  at  which  the  appeal  was  heard  and  determined  alone 
had  jurisdiction  to  grant  costs,  and  that  the  order  of  the  subsequent  sessions  was 
therefore  invalid. 
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Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a) : — 

Some  of  the  objections  on  this  appeal  need  only  a  short  answer.  The  12  &  13 
Vict.  c.  45,  s.  5,  impowering  the  sessions  to  give  costs  on  all  appeals,  to  either  party, 
disposes  of  the  two  questions  raised  by  Mr.  Prentice,  whether  the  order  of  the 
sessions  was  bad  under  the  11  &  12  Vict.  c.  43,  s.  27,  which  does  not  extend  to  cases 
where  there  is,  as  here,  a  recognizance,  and  which  makes  provision  in  respect  of  paying 
the  costs  [313]  to  the  clerk  of  the  peace.  So,  as  to  the  point  that  there  was  no 
adjudication  giving  costs  expressed  orally  bj7  the  court.  The  answer  is  that  it  was 
tacitly  expressed  by  a  standing  order  that  costs  should  follow  the  event  unless  the 
court  should  interpose, — which  was  a  rule  of  practice  known  to  both  the  parties  :  and 
it  was  a  rule  specifically  applied  to  this  case  by  the  officer  having  the  authority  of  the 
court  making  the  entry  ordering  costs,  with  the  knowledge  of  both  parties. 

As  to  the  remaining  objection,  that  the  costs  were  taxed  by  the  clerk  of  the  peace 
after  the  end  of  the  sessions, — although  the  taxation  ought  by  law  to  be  by  the  court, 
still  the  performance  of  that  duty  by  its  officer,  if  subsequently  adopted  by  the  court, 
has  been  often  recognized  as  valid  :  see  The  Queen  v.  Mmihck,  7  Q.  B.  471,  and  Sell- 
woo  I  \.  Mownt,  1  (,».  B.  726,  1  Gale  &  D.  358,  where  it  is  said  that  the  rule  requiring 
taxation  by  the  court  by  no  means  prevents  the  court  from  directing  their  officer  to 
tax  the  costs,  and  adopting  his  taxation  as  their  own  act,  and  inserting  the  amount 
in  their  order.  But  this  must  be  done  by  the  court  before  the  end  of  the  sessions ; 
and  a  difficulty  was  raised  in  this  case,  because  that  settled  rule  of  law  had  not  been 
complied  with.  The  difficulty,  however,  is  got  over  by  an  answer  to  the  objection, 
in  the  nature  of  a  personal  exception  to  the  appellant,  because  the  defect  of  allowance 
during  the  sessions  was  brought  about  by  the  appellant  himself  consenting  to  the 
delay,  and  therefore  as  against  him  it  must  be  taken  to  have  been  properly  done.  It 
was  on  his  representation  of  consent  that  his  opponent  altered  his  position,  and 
allowed  the  delay.  There  are  authorities  for  giving  effect  to  the  consent  of  the  party 
in  this  way.  In  The  Queen  v.  Long,  1  Q.  B.  740,  1  Gale  <fe  D.  367,  where  the  costs 
were  taxed  after  the  end  of  the  sessions  without  [314]  consent,  Lord  Denman 
observes:  "If  the  party  to  be  burdened  with  costs  consents,  the  judgment  may 
perhaps  be  given  nunc  pro  tunc,  though  the  taxation  be  out  of  sessions : "  other- 
wise, if  there  be  no  consent.  In  The  Queen  v.  Tlie  Shrewsbury  and  Hereford  Railway 
Company,  25  Law  Times,  65,  it  appeared  that  the  taxation  had  been  after  the  end  of 
the  session,  by  consent;  and,  when  the  order  of  sessions  was  brought  up  for  execution, 
and  the  party  who  had  so  consented  moved  to  set  aside  the  order  on  account  of  such 
taxation  after  the  end  of  the  session,  Lord  Campbell  refused  the  rule,  saying,  "The 
point  now  is  not  whether  the  sessions  had  jurisdiction  to  make  this  order,  but  whether 
the  appellants  are  not  precluded  by  their  act  from  making  this  objection  : "  and  the 
court  holds  that  they  are.  This  case  is  an  authority  for  us  to  adopt ;  and  on  these 
grounds  we  are  of  opinion  that  this  objection  fails,  and  that  the  appellant  cannot  take 
advantage  of  the  deception  attempted  by  his  attorneys  in  disputing  that  which  they 
had  consented  to. 

We  think  there  was  no  weight  in  the  objection  that  the  consent  was  not  proved 
by  legal  evidence.  The  clerk  certified  that  there  was  consent ;  and,  as  far  as  appears 
on  the  case,  the  justices  were  not  wrong  in  acting  on  it  as  an  undisputed  fact. 

.Judgment  for  the  respondent,  with  costs. 


[315]    Edwaed  Backhouse  the  Eot  nger,  Appellant;  The  Churchwardens  of 
BlSHOFWEARHOUTH,  Respondents.     Nov.  22nd,  1860. 

[S.  C.  30  L.  J.  M.  (.'.  118  j  3  L  T.  626  ;  7  Jur.  N.  S.  338  ;  9  W.  R.  16.'.) 

There  is  nothing  in  the  statutes  7  it  8  W.  3,  c.  34,  s.  4,  1  G.  1,  stat.  2,  o.  6,  s.  2,  or 
53  G.  .'!,  c.  127,  s.  6,  to  exclude  a  quaker  Erom  the  operation  of  the  general  rule  that 

the  summary  jurisdiction  of  justices  to  enforce  paj q1   "i  a  church-rate  ceases 

when  a  matter  of  title  comes  into  question  bona  fide  before  them.      Where  money 

(o)  The  judges  present  at  the  argument  were  Erie,  C.  J.,  Byles,  .1.,  and  Keating.  .'.  : 
Williams,  J.,  being  engaged  in  tin1  Divorce  Court. 
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is  borrowed  by  churchwardens  for  the  repair  of  the  parish  church  in  pursuance  of 
the  Church  Building  Act,  59  G.  3,  c.  134,  s.  14, — Quasre,  whether  a  rate  made  for 
payment  in  one  year  of  a  larger  sum  than  one  tenth  of  the  principal  is  bad  for 
excess  1 

The  following  case  was  stated  for  the  opinion  of  the  court  pursuant  to  the  20  & 
21  Vict.  c.  43,  s.  2  :— 

Edward  Backhouse  the  younger,  one  of  the  persons  called  quakers,  was  summoned, 
under  the  provisions  of  the  statute  7  &  8  W.  3,  c.  34,  s.  4,  before  three  justices  of  the 
peace  for  the  county  of  Durham,  on  the  4th  of  February,  1860,  to  answer  three 
complaints  made  by  the  churchwardens  of  the  parish  of  Bishopwearmouth,  in  the 
county  of  Durham,  and  severally  dated  the  21st  of  January,  1860, — For  that  he, 
having  been  duly  rated  and  taxed  in  and  by  a  certain  church-rate  for  the  said  parish 
made  on  the  15th  of  July,  1858,  at  Jd.  in  the  pound,  in  the  sum  of  16s.  Id.,  and  in 
and  by  a  certain  other  church-rate  for  the  said  parish  made  the  said  15th  of  duly, 
1858,  at  ]-\d.  in  the  pound,  in  the  sum  of  11.  2s.,  and  in  and  by  a  certain  other  church- 
rate  for  the  said  parish,  made  the  7th  of  May,  1859,  in  the  sum  of  11.  6s.  Id.,  had 
refused  and  neglected  to  pay  such  rates  within  six  calendar  months  then  last  past,  on 
demand  duly  made. 

As  to  the  two  rates  of  the  loth  of  July,  1858, — 

It  was  proved  on  behalf  of  the  respondents,  that,  on  the  loth  of  January,  I860, 
Edwin  Gray,  one  of  the  churchwardens,  had  demanded  these  two  lates  from  the 
appellant,  who  refused  to  pay  them.  On  cross-examination,  William  Acklam,  a 
collector  appointed  by  the  churchwardens,  proved  that,  on  the  3rd  of  February,  1859 
(more  than  six  calendar  months  previous  to  the  date  of  the  complaint),  he  had  called 
at  the  house  of  the  appellant,  and  saw  and  asked  a  servant  for  the  two  rates  of  |d. 
and  1  Jd.,  but  they  [316]  were  not  paid.  The  appellant,  however,  did  not  prove,  nor 
did  it  appear  in  any  way,  that  the  appellant's  servant  had  ever  communicated  to  him 
such  application,  or  that  he  had  ever  authorised  her  to  refuse  payment. 

It  was  urged  that  a  sufficient  demand  had  been  made  on  the  3rd  of  February,  1859  : 
but,  under  this  state  of  facts,  the  justices  did  not  consider  that  there  had  been  a 
demand  and  refusal  previous  to  six  calendar  months  before  the  date  of  the  complaint, 
so  as  to  oust  them  of  jurisdiction,  under  Jervis's  Act,  11  &  12  Viet.  c.  43,  s.  11. 

As  to  all  the  three  rates, — 

The  justices  then  called  upon  the  appellant  to  answer  the  matter  of  the  complaints  ; 
whereupon  he  disputed  the  validity  of  all  the  rates,  under  the  following  circumstances, 
which  were  proved  before  the  justices  : 

The  affairs  of  the  parish  of  Bishopwearmouth  have  from  time  immemorial  been 
managed  by  a  vestry  called  "The  ancient  select  vestry  "  of  the  parish  of  Bishopwear- 
mouth, consisting  of  the  rector  (who  is  ex  officio  the  chairman)  and  of  twelve  rate- 
payers ;  any  vacancy  by  death  or  removal  being  supplied  by  a  majority  present  at  any 
meeting  of  the  body. 

It  was  not  proved  to  the  justices  that  the  churchwardens  were  members  of  the 
vestry  ex  officio;  but,  by  the  minute-book  of  the  proceedings  of  the  vestry,  which  was 
produced  and  given  in  evidence  before  them,  it  appeared  that  the  churchwardens  had 
usually  attended  the  meetings  of  the  vestry. 

The  parish  of  Bishopwearmouth  was  formerly  very  extensive,  and  comprised  the 
townships  of  Bishopwearmouth,  Bishopwearmouth  Panns,  Burdon,  Hylton,  Ryhope, 
Silksworth,  and  Tuustall,  and  the  hamlet  of  Sunderland  near  the  sea. 

In  1719,  the  hamlet  of  Sunderland  was  severed  [317]  from  it,  and  created  a 
distinct  parish,  by  an  act  of  parliament  passed  for  that  purpose, — 5  G.  1,  c.  xix. 
Previous  to  the  year  1844,  several  district  churches  had  been  built  ;  and,  on  the  11th 
of  November,  1844,  by  an  order  in  council,  separate  districts  were  carved  out  of  the 
original  parish  of  Bishopwearmouth,  and  assigned  to  these  new  churches,  by  the  names 
of  St.  Thomas's,  St.  Andrew's,  St.  Paul's,  Hylton,  and  liyhope.  And  by  the  operation 
of  the  19  &  20  Vict.  c.  104,  s.  14,  and  the  acts  incorporated  therewith,  these  several 
districts  became,  on  the  passing  of  that  act,  on  the  29th  of  July,  1856,  separate  and 
distinct  parishes,  and  as  such  authorised  and  required  to  hold  distinct  vestries,  elect 
their  own  churchwardens,  and  levy  their  own  church-rates. 

On  the  1st  of  February,  1850,  the  sum  of  6001.  was  borrowed  by  the  ancient 
select  vestry,  with  the  consent  of  the  bishop  of  the  diocese,  and  for  the  purposes 


9  C.  B.  (N.  S.)  317.  BACKHOUSE    v.   BISHOPWEARMOFTFT  125 

contemplated  by  the  act  in  that  case  made  and  provided,  by  way  of  mortgage  of  the 
church-rates  of  the  then  whole  parish,  under  the  statute  59  G.  3,  c.  134(d). 

(a)  The  indenture, — a  copy  of  which  was  annexed  to  and  formed  part  of  the  case, 
— was  dated  the  1st  of  February,  1850,  and  made  between  William  Blackett,  George 
Thompson,  William  Mallam,  and  Matthew  Lee,  churchwardens  of  the  palish  of 
Bishopwearmouth,  of  the  first  part,  Robert  Fenwick,  William  Bell,  John  Scott, 
William  Robinson  Robinson,  Nathan  Horn,  Ralph  Carr,  Joseph  Young,  James 
Septimus  Robinson,  William  Dawson,  Anthony  Ettrick,  William  Ord,  and  Christopher 
Bramwell  (now  constituting  the  select  vestry  of  the  said  parish)  of  the  second  part, 
the  Right  Rev.  Father  in  God,  Edward  Lord  Bishop  of  Durham,  of  the  third  part, 
the  Rev.  John  Patrick  Eden,  clerk,  rector  of  the  parish  church  of  Bishopwearmouth, 
of  the  fourth  part,  the  said  John  Patrick  Eden,  Robert  Fenwick,  and  William  Robin- 
son Robinson,  in  their  private  or  individual  capacity,  of  the  fifth  part,  and  the  said 
Christopher  Bramwell  of  the  sixth  part.  It  recited  that  the  church  of  the  parish  of 
Bishopwearmouth  being  greatly  in  want  of  repair,  the  said  churchwardens,  pursuant 
to  the  directions  of  the  59  G.  3,  c.  134,  intitled,  &c,  had  resolved,  with  the  consent 
of  the  several  parties  thereto  of  the  second,  third,  and  fourth  parts,  to  borrow  and 
raise  upon  the  credit  of  the  church-rates  of  the  said  parish  the  sum  of  6001.,  being  the 
amount  considered  necessary  for  defraying  the  expense  of  repairing  the  said  church, 
and  that  Bramwell  had  agreed  to  lend  and  advance  to  the  said  churchwardens  the 
said  sum  of  6001.  for  the  purpose  aforesaid  upon  the  credit  or  security  of  the  said 
church-rates  according  to  the  directions  and  the  true  intent  and  meaning  of  the  said 
act,  and  the  further  security  of  the  covenant  of  the  said  John  Patrick  Eden,  Robert 
Fenwick,  and  William  Robinson  Robinson,  in  their  individual  capacity  thereinafter 
contained  :  And  it  had  been  agreed  that  the  said  sum  of  6001.  should  be  repaid  by  six 
yearly  instalments  of  1001.  each,  and  should  bear  interest  until  such  repayment  at  the 
rate  of  51.  per  cent,  per  annum.  The  indenture  then  witnessed,  that,  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of  6001.  of  lawful  English 
money  by  the  said  Christopher  Bramwell  to  the  said  churchwardens  at  or  before  the 
execution  of  these  presents,  in  hand  well  and  truly  paid  with  the  consent  of  the  said 
several  parties  thereto  of  the  second,  third,  and  fourth  parts  (testified  by  their 
severally  being  parties  to  and  executing  these  presents),  the  receipt,  &c,  they  the  said 
churchwardens,  with  such  consent  as  aforesaid,  testified  as  aforesaid,  did  thereby 
grant,  bargain,  sell,  assign,  and  convey  unto  the  said  Christopher  Bramwell,  his 
executors,  administrators,  and  assigns,  All  and  singular  the  church-rates  of  the 
parish  of  Bishopwearmouth  aforesaid,  then  due  or  payable,  or  which  at  any  time  or 
times  hereafter  shall  become  due  or  payable,  from  any  person  or  persons  whomsoever 
for  or  in  respect  of  any  messuages,  tenements,  lands,  or  other  hereditaments  within 
the  same  parish,  To  have,  hold,  receive,  and  take  the  said  church-rates  thereby  granted 
and  assigned,  or  intended  so  to  be,  unto  and  to  the  use  of  the  said  Christopher 
Bramwell,  his  executors,  administrators,  and  assigns,  subject,  nevertheless,  to  the 
proviso  for  redemption  thereinafter  contained,  that  is  to  say.  Provided  always,  and  it 
was  thereby  agreed  and  declared,  that,  if  the  said  churchwardens,  or  their  successors, 
did  and  should  yearly  and  every  year  (the  first  of  such  years  to  be  computed  from 
the  date  thereof)  well  and  truly  pay  to  the  said  Christopher  Bramwell,  his  executors, 
administrators,  or  assigns,  one  e<|ual  sixth  part  of  tho  said  sum  of  6001.  until  the 
whole  thereof  should  be  repaid,  and  at  the  end  of  the  first  and  each  succeeding  year 
pay  to  the  said  Christopher  Bramwell,  his  executors,  administrators,  or  assigns, 
interest  at  the  rate  of  51.  per  cent,  per  annum  on  the  said  sum  of  6001.,  or  so  much 
thereof  as  should  from  time  to  time  remain  unpaid,  according  to  the  true  intent  and 
meaning  of  the  said  act  of  parliament  and  of  these  presents,  then  and  in  such  case 
those  presents  and  everything  therein  contained  should  be  void:  Provided  also,  that 
it  should  be  lawful  for  the  said  churchwardens  and  their  successors  peaceably  and 
quietly  to  hold  and  enjoy  the  said  church-rates  thereby  granted  and  assigned,  until 
default  should  lie  made  by  them  in  the  payment  of  the  said  principal  sum  of  6001.  or 
the  interest  thereof,  or  some  pari  thereof,  respectively,  at  the  times  and  in  the  manner 
aforesaid:  And,  in  pursuance  of  the  said  recited  agreement  in  that  behalf,  the  said 
John  Patrick  Eden,  Robert  Fenwick,  and  William  Robinson  Robinson,  did  thereby, 
for  themselves,  their  heirs,  executors,  and  administrators,  and  each  of  them  separately, 
did   thereby,   for  himself,  his   heirs,  executors,  and  administrators,  covenant,  promise, 
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[318]  From  the  said  29th  of  July,  1856,  the  parish  hereinafter  called  Bishopwear- 
mouth  proper  has  comprised  part  of  the  township  of  Bishopwearmouth,  the  township 
of  Bishopwearmouth  Panns,  and  the  township  of  Silksworth,  but  not  St.  Thomas's, 
Ryhope,  and  Hylton,  or  St.  Andrew's. 

[319]  The  names  and  residences  or  places  of  business  of  the  members  of  the 
ancient  select  vestry  in  1850,  are  set  out  in  the  said  mortgage-deed  as  parties  thereto 
of  the  second  part. 

In  April,  1858,  when  the  respondents  were  elected  churchwardens,  and  thence- 
forward until  and  after  the  [320]  1 5th  of  July,  1858,  the  following  laymen,  in  addition 
to  the  rector,  constituted  the  ancient  select  vestry,  and  either  resided  or  had  places 
of  business,  and  were  occupiers  and  rate-payers,  in  such  one  of  the  said  several 
parishes  as  is  in  the  following  list  placed  opposite  their  respective  names,  and  in  no 
other  of  such  parishes,  viz. 


1 

Names  of  select  vestrymen. 

Parish  in  which  resident  or  rated. 

Robert  Fenwick. 

Parish  of  Bishopwearmouth  proper, 
ditto. 

2 

William  Robinson  Robinson. 

3 

Nathan  Horn. 

ditto. 

4 

Ralph  Carr. 

ditto. 

5 

James  Septimus  Robinson. 

ditto. 

6 

William  Ord. 

ditto. 

7 

James  Hartley. 

ditto. 

8 

Joseph  Young. 

St.  Thomas's. 

9 

William  Dawson. 

Ryhope. 

10 

Anthony  Et trick. 

Hylton. 

11 

Christopher  Bramwell. 

St.  Thomas's. 

12 

Christopher  Maling  Webster. 

St.  Andrew's. 

The  respondents  Edwin  Gray  and  John  James  Kayll,  both  of  whom  reside  in  the 
parish  of  Bishopwearmouth  proper,  were  elected  churchwardens  at  a  meeting  of  the 
vestry  duly  convened  and  held  on  the  6th  of  April,  1858,  at  which  were  present  the 
Rev.  John  Patrick  Eden  (the  rector),  and  Robert  Fenwick,  [321]  William  Robinson 
Robinson,  Ralph  Carr,  James  Septimus  Robinson,  Joseph  Young,  and  Christopher 
Maling  Webster,  members  of  the  ancient  select  vestry,  and  the  then  churchwardens, 
Robert  Sharp  and  Edwin  Gray. 

On  the  15th  of  July,  1858,  a  meeting  of  the  vestry  duly  convened  was  held,  at 
which  were  present  the  Rev.  John  Patrick  Eden  (the  rector),  and  Robert  Fenwick, 
Nathan  Horn,  Ralph  Carr,  James  Septimus  Robinson,  William  Dawson,  and  Anthony 
Ettrick,  members  of  the  vestry,  and  also  the  churchwardens,  Robert  Sharp  and 
Edwin  Gray. 

At  the  meeting  two  rates  were  levied  [made  ?],  one  of  f d  in  the  pound,  and  the 
other  of  IJd.     The  following  is  the  resolution  as  to  the  fd.  rate: — 

"  Resolved,  that  a  rate  of  |d.  in  the  pound  be  laid  upon  the  entire  parish  of 
Bishopwearmouth  for  satisfying  the  balance  still  remaining  due  to  Christopher 
Bramwell  (the  mortgagee),  and  the  expenses  attendant  thereon." 

The  sums  then  due  to  Mr.  Bramwell  were  2001.  for  principal,  and  101.  for  interest. 

The  rate  made  in  pursuance  of  this  resolution  was  assessed  and  taxed  upon  the 
whole  parish  of  Bishopwearmouth  as  it  existed  in  1850,  at  the  date  of  the  mortgage, 
and  before  any  of  the  new  parishes  or  districts  aforesaid,  except  Sunderland,  had 
been  severed. 

and  agree  with  and  to  the  said  Christopher  Bramwell,  his  executors,  administrators, 
and  assigns,  that  they  the  said  John  Patrick  Eden,  Robert  Fenwick,  and  William 
Robinson  Robinson,  or  some  or  one  of  them,  or  the  heirs,  executors,  or  administrators 
of  them  or  some  or  one  of  them,  should  and  would  well  and  truly  pay  unto  the  said 
Christopher  Bramwell,  his  executors,  administrators,  or  assigns,  all  the  parts  or 
instalments  of  the  said  principal  sum  of  6001.  and  all  the  interest  for  the  same  principal 
sum  whereof  default  should  be  made  in  payment  by  the  said  churchwardens  or  their 
successors  at  the  several  times  thereinbefore  appointed  for  the  payment  thereof 
respectively,  contrary  to  the  proviso  for  redemption  thereinbefore  contained.  In 
witness,  &e." 
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The  amount  on  the  face  of  the  rate  so  levied  is,  .3851.  3s.  3|d.  Evidence  was  given 
as  to  the  difference  between  this  sum  and  the  2101.  required  :  and  it  was  proved  that 
the  rate  so  levied  would  not  raise  a  larger  sum  than  2101.,  principal  and  interest  due 
to  Mr.  Bramwell,  and  the  expenses  of  collecting  the  rate. 

The  rate  is  headed  as  follows  ; — "An  assessment  for  a  church-rate  of  the  parish  of 
Biehopwearmouth,  in  the  county  of  Durham,  and  for  the  purposes  chargeable  thereon 
according  to  law,  made  this  15th  day  of  [322]  -July.  1858,  after  the  rate  of  fd.  in  the 
pound,  by  the  ancient  select  vestry  of  the  said  parish.     John  J.  Kayll,  Churchwarden." 

The  following  memorandum  is  written  and  subscribed  at  the  end  of  it : — 

"  We,  the  undersigned,  being  the  major  part  of  the  members  comprising  the  ancient 
select  vestry  of  and  for  the  parish  of  Bishopwearmouth,  in  the  county  of  Durham,  do 
this  15th  day  of  July,  1858,  at  our  vestry  meeting  for  that  purpose  duly  and  legally 
convened  and  assembled,  rate  and  tax  all  and  every  the  inhabitants  and  parishioners 
of  the  parish  of  Bishopwearmouth  aforesaid  liable  to  contribute  to  a  church-rate  for  and 
towards  the  necessary  repairs  of  the  church  of  the  parish,  and  for  and  towards  the 
providing  the  necessaries  for  the  decent  celebration  of  Divine  service  and  offices  therein, 
and  for  and  towards  the  other  expenses  necessary  and  legally  incident  to  the  office  of 
churchwardens  for  the  current  year,  the  several  sums  of  money  hereinbefore  mentioned, 
being  a  rate  or  assessment  of  fd.  in  the  pound  on  the  annual  value  of  all  rateable 
messuages,  lands,  tenements,  and  hereditaments. 

"J.P.Eden.  J.  J.  Kayll,  \r.       .        , 

«  Nathan  Horn.        Edwin  Gray,  )  Churchwardens. 

"J.  S.  KOBINSON. 

The  following  is  the  resolution  as  to  the  l|d.  rate  : — 

"  An  estimate  having  been  submitted  to  the  churchwardens  of  the  sum  required  by 
a  church-rate  for  the  present  year, — 

"lvesolved,  that  a  rate  of  l{d.  in  the  pound  be  laid  upon  all  parties  within  the 
district  of  the  parish  remaining  attached  to  the  parish  church." 

The  following  is  a  copy  of  the  estimate  in  question  : — 

[323]  "  Estimate  of  the  expenses  for  the  year  1858. 

"1.  Sexton's    wages,    Bishopwearmouth    church,  also   church 
constable  ...... 

2.  Cleaning  church,  galleries,  &c.       .... 

3.  Bell  ringing  ...... 

4.  Organ  blowing       ...... 

5.  Washing  surplices  ..... 
G.  Visitation  fees  and  expenses  .... 

7.  Gas 

8.  Coals         ....... 

9.  Attendance  on  fires  ..... 

10.  Water- rate  ...... 

11.  Making  out  rate-books       ..... 

12.  Fire  insurances      ...... 

13.  Candles      ....... 

14.  Church  clock  ...... 

15.  Sacramental  wine  and  bread  .... 

16.  C.  Bramwell,  interest         ..... 

17.  Copy  of  registers  ...... 

18.  Collecting  rates,  say  2601.  at  10  per  cent, 
li).  New  surplices  and  repairing  old  ones 

20.  Stationery,  printing,  &c   ..... 

21.  Masons,  joiners,  glaziers,  slaters,  smith's  work,  brushes, 

shovels,  &c,  probable  sundry  other  charges  for  church 
expenses  not  in  the  above  estimate 

22.  I  >OOr  keeping  ...... 

Sundries    ....... 

£267     2     l 
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The  rate  made  in  pursuance  of  this  resolution  was  assessed  and  taxed  upon  the 
parish  of  Bishopwearmouth  proper.  The  amount  on  the  face  of  the  rate  is  2401.  Is.  8Jd. 
The  rate  is  headed  as  follows : — "  An  assessment  for  a  church-rate  of  the  parish  of 
Bishopwearmouth,  in  the  county  of  Durham,  and  for  the  purposes  chargeable  thereon 
according  to  law,  made  this  15th  day  of  July,  1858,  after  the  rate  of  1  |d.  in  [324]  the 
pound,  by  the  ancient  select  vestry  of  the  said  parish. — John  J.  Kayll,  churchwarden." 

And  at  the  end  of  it  is  written  and  subscribed  the  following  memorandum  :  — 

"  We  the  undersigned,  being  the  major  part  of  the  members  comprising  the  ancient 
select  vestry  of  and  for  the  parish  of  Bishopwearmouth,  in  the  county  of  Durham,  do 
this  loth  day  of  July,  1858,  at  our  vestry  meeting  for  that  purpose  duly  and  legally 
convened  and  assembled  to  rate  and  tax  all  and  every  the  inhabitants  and  parishioners 
of  the  said  parish  of  Bishopwearmouth  aforesaid,  liable  to  contribute  to  a  church-rate 
for  and  towards  the  necessary  repairs  of  the  church  of  the  parish,  and  for  and  towards 
the  providing  the  necessaries  for  the  decent  celebration  of  Divine  service  and  offices 
therein,  and  for  and  towards  the  other  expenses  necessary  and  legally  incidental  to 
the  office  of  the  churchwardens  for  the  current  year,  the  several  sums  of  money 
hereinbefore  mentioned,  being  a  rate  or  assessment  of  l^d.  in  the  pound  on  the  annual 
value  of  all  rateable  messuages,  lands,  tenements,  and  hereditaments. 
"J.P.Eden.  John  J.  Kayll,  | 

"Nathan  Horn.         Edwin  Gray,     [Churchwardens." 
"  J.  S.  Robinson.         Matthew  Lee,  J 
"  Anthony  Ettrick 
"  Robert  Fenwick. 

As  to  the  rate  of  2d.  in  the  pound,  made  on  the  7th  of  May,  1859,  the  facts  were 
as  follows : — 

On  the  26th  of  April,  1859,  a  meeting  of  the  select  vestry  was  held,  at  which 
there  were  present  the  Rev.  J.  P.  Eden,  the  rector,  Ralph  Carr,  Robert  Fenwick, 
W.  R.  Robinson,  J.  S.  Robinson,  and  C.  M.  Webster,  and  the  churchwardens,  Edwin 
Gray  and  John  James  [325]  Kayll ;  and  these  two  last-mentioned  persons  were 
re-elected  churchwardens  for  the  ensuing  year. 

On  the  7th  of  May,  1859,  a  meeting  of  the  select  vestry  duly  convened  was  held, 
at  which  were  present  the  Rev.  J.  P.  Eden  the  rector,  W.  R.  Robinson,  R.  Fenwick, 
C.  M.  Webster,  Ralph  Carr,  Nathan  Horn,  J.  Hartley,  and  the  churchwardens  Kayll 
and  Gray.  At  this  meeting  a  rate  of  I'd.  in  the  pound  was  levied  on  the  parish  of 
Bishopwearmouth  proper.     The  following  is  a  copy  of  the  estimate : — 

"  Estimate  of  the  expenses  for  the  year  1859. 

"  Visitation  expenses       ..... 

Communion  wine  ..... 

New  surplices,  washing  surplices,  &c.  . 
Sexton,  constable,  attendants,  cleaning  the  church,  &c. 
Bell-ringers  and  sundries  connected  therewith 
Warming  and  lighting  .... 

Insurance  ...... 

Repairs,  masons,  joiners,  painters,  smiths,  &c. 

Rate-books        .  .  . 

Organ-blowing  and  tuning        .... 

Petty  expenses  ..... 

Collecting  rate  ..... 


At  the  foot  of  the  rate,  which  on  the  face  of  it  raises  the  sum  of  4011.  12s.  5d.,  the 
following  memorandum  is  written  and  subscribed  : — 

"  We,  the  undersigned,  being  the  major  part  of  the  members  composing  the  ancient 
select  vestry  of  and  for  the  parish  of  Bishopwearmouth,  in  the  county  of  Durham,  do 
this  7th  of  May,  1^59,  at  our  vestry  meeting  for  that  purpose  duly  and  legally  convened 
and  assembled,  rate  and  tax  all  and  every  the  inhabitants  and  parishioners  of  the  said 
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paiish  of  Bishopwearmoutli  [326]  aforesaid  liable  to  contribute  to  a  church-rate  for 
and  towards  the  necessary  repairs  of  the  church  of  the  parish,  and  for  and  towards 
the  providing  the  necessaries  for  the  decent  celebration  of  Divine  service  and  offices 
therein,  and  for  and  towards  the  other  expenses  necessary  and  legally  incident  to  the 
office  of  churchwardens  for  the  current  year,  the  several  sums  of  money  hereinbefore 
mentioned,  being  a  rate  or  assessment  of  2d.  in  the  pound  on  the  annual  value  of  all 
rateable  messuages,  lands,  tenements,  and  hereditaments. 

"  J.  P.  Eden,  rector.        John  J.  Kayll,  i  ,-,,       ,         ,       „ 

»  James  Hartley.  Edwin  Gray,     J  Churchwardens. 

"Nathan  Horn. 

"  Ealph  Carr. 

"Christr.  M.  Webster. 

All  the  above  three  rates  were  duly  allowed  and  confirmed  by  the  consistorial  court 
of  the  Bishop  of  Durham. 

Under  the  circumstances,  it  was  contended  by  the  appellant,  that,  if  the  said  ancient 
select  vestry  ever  had  a  legal  existence,  it  had  become  defunct  by  the  severance  of  the 
parish  ;  and  that  it  was  not  a  legally  constituted  vestry  when  the  said  rates  or  any  of 
them  were  levied,  because  many  of  the  vestrymen  were  not  parishioners  of  the  parish 
for  which  the  vestry  was  constituted  and  acted  at  the  time  the  rates  were  made.  It 
was  further  objected  that  the  churchwardens  were  not  elected  nor  the  rates  granted 
by  a  legal  majority  of  the  select  vestry  ;  and  other  arguments  of  a  similar  character 
were  used.  It  was  also  objected  that  the  fd.  rate  was  excessive,  and  that  the  l^d.  rate 
included  items  not  chargeable  upon  the  poor-rate.  It  was  also  urged  that  the  mortgage- 
debt  ought  to  have  been  paid  off  in  1856.  For  these  and  various  other  [327]  reasons, 
the  appellants  contended  that  the  said  rates  were  invalid. 

Being  of  opinion  that  the  three  rates  were  valid  upon  the  face  of  them,  the  justices 
marie  an  order  on  the  appellant  to  pay  the  same  in  terms  of  the  act  7  &  8  \V.  3,  c.  34, 
s.  4  ;  at  the  same  time  stating  that  they  declined  to  enter  into  the  question  as  to  the 
invalidity  of  the  rates  by  reason  of  the  alleged  illegal  constitution  of  the  ancient  select 
vestry,  either  originally,  or  by  reason  of  the  severance  of  the  parish  of  Bishopwear- 
mouth,  as  set  out  in  the  case. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the  circumstances 
above  mentioned,  the  appellant  was  liable  to  pay  the  said  three  several  rates,  or  any 
one  or  more  of  them,  and,  if  so,  which  of  them  1 

If  the  court  should  be  of  opinion  that  he  was  liable,  then  the  order  or  orders,  as 
the  case  might  be,  was  or  were  to  be  confirmed. 

Wills,  for  the  appellant.  As  to  the  rates  made  on  the  loth  of  July,  1858,  one  was 
an  ordinary  church-rate  ;  the  other  assumes  to  have  been  made  in  pursuance  of  the 
Church  Building  Acts,  for  the  purpose  of  paying  the  principal  and  interest  of  money 
borrowed  for  the  repair  of  the  church.  The  borrowing  took  place  under  the  authority 
of  the  14th  section  of  the  59  G.  3,  c.  134,  which  enacts  "that  it  shall  and  may  be  law- 
ful for  the  churchwardens  of  any  parish,  with  the  consent  of  the  vestry,  or  persons 
possessing  the  powers  of  the  vestry,  and  with  the  consent  of  the  bishop  and  incumbent, 
and  they  are  hereby  authorized  and  impowered,  to  borrow  and  raise  upon  the  credit 
of  the  church-rates  or  of  any  rates  made  under  the  recited  (58  G.  3,  c.  45)  or  this  act, 
of  any  such  parish,  such  sum  or  sums  of  money  as  shall  be  necessary  for  defraying  the 
expense  of  repairing  any  churches  or  [328]  chapels;  and  they  are  hereby  impowered 
and  required,  in  any  ease  in  which  such  money  shall  have  been  borrowed,  Id  raise  by 
rate  a  sufficient  sum  from  time  to  time  to  pay  the  interest  of  the  money  so  borrowed 
and  not  less  than  10  per  cent,  of  the  principal  sum  so  borrowed,  out  of  the  produce  of 
such  rates,  until  the  whole  of  the  money  so  borrowed  shall  lie  repaid."  In  Tin  King 
v.  The  Churchwardens  of  I'm 'sley,  5  Ad.  &  E.  10,  6  N.  &  M.  333,  it  was  held  that  the 
loan  ought  to  lie  raised  at  the  time  when  the  repairs  are  done,  and  tho  laying  of  rates 
for  the  re-payment  should  commence  immediately,  and  lie  continued  so  as  to  pay  oil 
the  debt  by  ten  annual  instalments.  And  see  The  Kintj  v.  The  Churchwardens  of  St. 
Michael,  Pembroke,  5  Ad.  &  E.  603,  1  N.  it  I'.  fii).  Here,  the  rate,  which  seeks  to  raise 
2001.  in  one  year  is  clearly  excessive.  [Erie,  t'.  J.  This  matter  was  considered  in 
The  Queen  v.  The  Churchwardens  of  St.  Michael,  Southampton,  (i  Elba  &  15.  807.  The 
lender  may  have  all  the  principal  in  one  year,  provided  he  has  been  guilty  of  do  laches.] 
Here,  the  deed  provides  for  the  payment  of  the  principal  money  at  the  rate  of   1001. 

C.  P.  XX.— 5 
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per  annum  :  if  that  had  been  carried  out,  the  whole  debt  would  have  been  paid  off 
in  1856  ;  whereas,  through  the  default  of  the  churchwardens,  another  body  of  men 
is  now  called  on  to  pay  the  debt.  [Williams,  J.  There  is  no  covenant  to  pay  the 
money,  which  the  lender  could  enforce.]  He  might  have  compelled  the  churchwardens, 
by  mandamus,  to  make  a  rate.  Besides,  Bramwell  is  himself  a  member  of  the  select 
vestry.  Another  objection  to  this  rate  is,  that  it  is  made  upon  the  whole  parish, 
including  those  which  had  been  severed  from  Bishopwearmouth  proper.  [Erie,  C.  J. 
It  certainly  seems  strange  that  the  rate  should  be  made  upon  the  whole  parish  after 
the  severance,  and  charged  in  part  on  a  parish  deriving  no  benefit  from  the  rate. 
[329]  Williams,  J.,  referred  to  Hughes,  App.,  Denton,  Resp.,  ante,  vol.  v.,  p.  765.]  By 
the  71st  section  of  the  58  G.  3,  c.  45,  the  several  district  was  to  remain  subject  to  the 
repair  of  the  mother  church  for  twenty  years.  It  may  be  a  question,  however,  whether 
that  liability  is  not  put  an  end  to  by  the  14th  section  of  the  19  &  20  Vict.  c.  104 
(passed  July  29,  1856),  which  enacts  that  "whensoever  or  as  soon  as  the  banns  of 
matrimony  and  the  solemnization  of  marriages,  churchings,  and  baptisms  according  to 
the  laws  and  canons  in  force  in  this  realm  are  authorized  to  be  published  and  performed 
in  any  consecrated  church  or  chapel  to  which  a  district  shall  belong,  such  district  not 
being  at  the  time  of  the  passing  of  this  act  a  separate  and  distinct  parish  for  ecclesi- 
astical purposes,  and  the  incumbent  of  which  is  by  such  authority  entitled  for  his  own 
benefit  to  the  entire  fees  arising  from  the  performance  of  such  offices  without  any 
reservation  thereout,  such  district  or  place  shall  become  and  be  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  such  as  is  contemplated  in  the  15th  section  of  the 
first  recited  act  (6  &  7  Vict.  c.  37),  and  the  church  or  chapel  of  such  district  shall  be 
the  church  of  such  parish,  and  all  and  singular  the  provisions  of  the  firstly  and  secondly 
(7  &  8  Vict,  c,  94)  recited  acts  (so  amended  by  this  act)  relative  to  new  parishes,  upon 
their  becoming  such,  and  to  the  matters  and  things  consequent  thereon,  shall  extend 
and  apply  to  the  said  parish  and  church  as  fully  and  effectually  as  if  the  same  had 
become  a  new  parish  under  the  provisions  of  the  said  last-mentioned  acts."  Another 
objection  to  this  rate  is,  that,  although  the  resolution  of  the  vestry  is,  to  make  a  rate 
to  pay  off  the  balance  due  to  Bramwell,  the  heading  describes  it  as  being  made  for  a 
totally  different  purpose, — viz.,  "An  assessment  for  a  church-rate  of  the  parish  of 
Bishopwearmouth,  and  for  the  purposes  chargeable  thereon  [330]  according  to  law." 
By  the  usual  memorandum  at  the  foot  of  the  rate,  it  is  described  as  being  made  "for 
and  towards  the  necessary  repairs  of  the  church  of  the  parish,  and  for  and  towards 
the  providing  the  necessaries  for  the  decent  celebration  of  Divine  service  and  offices 
therein,  and  for  and  towards  the  other  expenses  necessary  and  legally  incident  to  the 
office  of  churchwarden  for  the  current  year."  It  has  been  held  more  than  once  that 
this  objection  is  one  of  substance,  and  not  of  mere  form.  A  rate  made  partly  for 
common-law  purposes  and  partly  under  the  Church  Building  Acts  cannot  be  legally 
enforced:  The  Queen  v.  Abney,  3  Ellis  &  B.  779.  The  purpose  and  object  of  every 
rate  must  appear  upon  the  face  of  it:  The  Queen  v.  Byrom,  12  <j.  B.  321.  There,  the 
rate  purported  by  its  heading  to  assess  the  parishioners  "for  and  towards  the  repairs 
of  the  church  and  other  incidental  charges  of  the  said  parish  ;"  and  it  was  held  bad. 
Lord  Denman  there  says :  "  The  rate  appeared  by  its  title  not  to  be  a  church-rate  ; 
for,  such  a  rate  must  be  solely  for  the  purposes  of  the  church  ;  and  it  cannot  otherwise 
be  enforced  by  summary  jurisdiction.  By  the  words  'for  and  towards  the  repairs  of 
the  church  and  other  incidental  charges  of  the  said  parish  and  hamlet,'  I  should,  if  in 
the  situation  of  the  magistrates,  have  thought  I  was  called  upon  to  enforce  something 
else  than  the  provision  for  repairs  and  other  needs  of  the  church  :  and  I  should  have 
considered  this  a  ground  for  not  interfering.  The  object  of  the  statute  was,  to  simplify 
proceedings:  to  sanction  the  course  here  taken  would  be  increasing  litigation.  The 
resolution  of  the  vestry  should  be  passed  for  the  purposes  of  the  church  only  ;  and 
that  ought  to  appear  on  the  rate  itself.'  And  Coleridge,  J.,  said  :  "  It  is  new  to  me 
to  hear  the  title  of  a  rate  spoken  of  as  unimportant.  While  v.  Beard,  2  Curt.  Eecl. 
Rep.  480,  proves  no  such  [331]  thing.  The  title  is  important  for  two  purposes, — to 
shew  the  objects  of  the  rate,  and  to  shew  the  authority  of  those  who  make  it."  Here, 
the  title  is  defective  in  both  respects.  The  common-law  rate  made  on  the  same  day 
has  the  same  heading  and  the  same  memorandum  at  the  foot  of  it.  [If  the  validity 
of  the  rate  was  disputed,  what  power  had  the  justices  to  entertain  the  application?] 
It  is  said  that  the  appellant,  being  a  quaker,  could  not  contest  the  validity  of  the 
rate  in  the  ecclesiastical  court.     The  statutes  applicable  to  this  subject  are,  the  7  & 
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8  W.  3,  c.  34,  s.  4,  the  1  G.  1,  stat.  2,  c.  6,  s.  2,  the  53  G.  3,  c  127,  s.  6,  and  the 
5  &  6  W.  4,  c.  74,  s.  2.  The  first  of  these  recites,  that,  "  by  reason  of  a  pretended 
scruple  of  conscience,  quakers  do  refuse  to  pay  tithes  and  church-rates,"  and  enacts, 
"  that,  where  any  quaker  shall  refuse  to  pay  or  compound  for  his  great  or  small  tithes, 
or  to  pay  any  church-rates,  it  shall  and  may  be  lawful  to  and  for  the  two  next  justices 
of  the  peace  of  the  same  county  (other  than  such  justice  of  the  peace  as  is  patron  of 
the  church  or  chapel  whence  the  said  tithes  do  or  shall  arise,  or  any  ways  interested 
in  the  said  tithes),  upon  the  complaint  of  any  parson,  vicar,  farmer,  or  proprietor  of 
tithes,  churchwarden  or  churchwardens,  who  ought  to  have,  receive,  or  collect  the 
same,  by  warrant  under  their  hands  and  seals,  to  convene  before  them  such  quaker 
or  quakers  neglecting  or  refusing  to  pay  or  compound  for  the  same,  and  to  examine 
upon  oath,  or  in  such  manner  as  by  this  act  is  provided,  the  truth  and  justice  of  the 
said  complaint,  and  to  ascertain  and  state  what  is  due  and  payable  by  such  quaker  or 
quakers  to  the  party  or  parties  complaining,  and  by  order  under  their  hands  and  seals 
to  direct  and  appoint  the  payment  thereof,  so  as  the  sum  ordered  as  aforesaid  do  not 
exceed  101.  ;  and,  upon  refusal  by  such  quaker  or  quakers  to  pay  [332]  according  to 
such  order,  it  shall  and  may  be  lawful  to  and  for  any  one  of  the  said  justices,  by 
warrant  under  his  hand  and  seal,  to  levy  the  money  thereby  ordered  to  be  paid  by 
distress  and  sale  of  the  goods  of  such  offender,  his  executors  or  administrators,  render- 
ing only  the  overplus  to  him,  her,  or  them,  necessary  charges  of  distraining  being 
thereout  first  deducted  and  allowed  by  the  said  justice :"  and  an  appeal  to  the  sessions 
is  given  to  any  person  aggrieved  by  such  judgment.  The  2nd  section  of  the  1  G.  1, 
stat.  2,  c.  6,  recites  that,  by  the  7  &  8  W.  3,  a  remedy  is  provided  for  the  recovery 
of  tithes  and  church-rates  where  any  quaker  should  refuse  to  pay  the  same,  and  enacts 
"that  such  remedy  shall  be  and  is  hereby  extended,  and  the  like  remedy  shall  and 
may  be  had  and  used  against  any  quaker  or  quakers  for  the  recovering  of  any  tithes 
or  rates,  or  any  customary  or  other  rights,  dues,  or  payments  belonging  to  any  church 
or  chapel,  which  of  right  by  law  and  custom  ought  to  be  paid  for  the  stipend  or  main- 
tenance of  any  minister  or  curate  officiating  in  any  church  or  chapel ;  and  any  two 
or  more  justices  of  the  peace  of  the  same  county  or  place,  &c,  upon  complaint,  &c., 
are  hereby  authorised  and  required  to  summon  in  writing,  under  their  hands  and  seals,  by 
reasonable  warning,  such  quaker  or  quakers  against  whom  such  complaint  shall  be  made, 
and  after  his  or  their  appearance,  or  upon  default  of  appearance,  the  said  warning  or 
summons  being  proved  before  them  upon  oath,  to  proceed  to  hear  and  determine  the  said 
complaint,  and  to  make  such  order  therein  as  in  the  said  act  is  limited  or  directed,  and 
also  to  order  such  costs  and  charges  as  they  shall  think  reasonable,  not  exceeding  10s.,  as 
upon  the  merits  of  the  cause  shall  appear  just ;  which  order  shall  and  may  be  so  executed, 
and  on  such  appeal  may  be  reversed  or  affirmed  by  the  general  quarter1  sessions  of  the 
county  [333]  or  place,  with  such  costs  and  remedy  for  the  same,  and  shall  not  lie  removed 
into  an}'  other  court,  unless  the  titles  of  such  tithes,  dues,  or  payments  shall  be  in 
question,  in  like  manner  as  in  and  by  the  same  act  is  limited  and  provided."  The 
53  G.  3,  c.  127,  s.  6,— after  reciting  that,  by  7  &  8  W.  3,  c.  34,  s.  4,  it  is  enacted 
that,  where  any  quaker  shall  refuse  to  pay  or  compound  for  his  great  or  small  tithes, 
or  to  pay  any  church-rates,  two  or  more  of  his  Majesty's  justices  of  the  peace  are 
authorised  to  hear  and  determine  the  same,  not  exceeding  the  value  of  101.  ;  that,  by 
the  1  G.  1 ,  stat.  2,  c.  6,  s.  2,  the  said  act  is  extended  to  other  objects  ;  and  that  it  is 
become  expedient  to  enlarge  the  said  sum, — enacts,  "  that,  from  and  after  the  passing 
of  this  act,  all  the  provisions  of  the  said  acts  of  King  William  and  King  George  shall 
be  deemed  and  taken  to  extend  to  any  value  not  exceeding  501.  :  Provided  always, 
nevertheless,  that,  from  and  after  the  passing  of  this  act,  one  justice  of  the  peace 
shall  be  competent  to  receive  the  original  complaint,  and  to  summon  the  parties  to 
appear  before  two  or  more  justices  of  the  peace,  as  in  the  said  act  is  set  out.''  Then 
comes  the  5  &  6  W.  4,  e.  74,  s.  1,  which  recites  that,  by  the  7  &  8  W.  3,  c.  6,  it  was 
amongst  other  things  enacted  that  two  or  more  of  His  Majesty's  justices  of  the  peace 
were  authorised  and  required  to  hear  and  determine  complaints  touching  small  tithes, 
oblations,  and  compositions  subtracted  or  withheld,  not  exceeding  |Us.  ;  that,  by  the 
53  G.  3,  c.  127,  the  jurisdiction  of  the  said  justices  was  extended  to  all  I  il  lies,  oblations, 
and  compositions  subtracted  or  withheld,  where  the  same  should  not  exceed  101.  in 
amount  from  any  one  person  ;  that,  by  the  7  &  8  W.  3,  c.   34,  provision  was  made  for 

the   recovery  of  great  ami  small   tithes  (not  6XC ling   the  amount    of    lOljduc   from 

quakers,  by  distress  and  sale,  under  the  warrant  of  two  justices ;  that,  by  the  I  G.  1, 
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stat.  2,  c.  6,  the  [334]  provisions  of  the  last-mentioned  act  were  extended,  in  the  case 
of  quakers,  to  all  tithes  or  rates,  and  customary  rights,  dnes,  and  payments  belong- 
ing to  any  church  or  chapel :  that,  by  the  53  G.  3,  c.  1 27,  the  aforesaid  provisions  in 
relation  to  quakers  were  amended,  and  were  also  made  applicable  to  any  amount  not 
exceeding  501.  ;  and  that  it  was  highly  expedient,  and  would  further  tend  to  prevent 
litigation,  if,  in  the  cases  and  with  the  exceptions  thereinafter  mentioned,  all  claimants 
were  restricted  to  the  respective  remedies  provided  by  the  said  recited  acts  :  and  it 
then  proceeds  to  enact,  "  that,  from  and  after  the  passing  of  this  act,  no  suit  or  other 
proceeding  shall  be  had  or  instituted  in  any  of  His  Majesty's  courts  in  England  now 
having  cognizance  of  such  matter,  for  or  in  respect  of  any  tithes,  oblations,  or  com- 
positions withheld,  of  or  under  the  yearly  value  of  101.  save  and  except  in  the  cases 
provided  for  in  the  two  first-recited  acts),  but  that  all  complaints  touching  the  same 
shall,  except  in  the  case  of  quakers,  be  heard  and  determined  only  under  the  powers 
and  provisions  contained  in  the  said  two  first-recited  acts  of  parliament,  in  such  and 
the  same  manner  as  if  the  same  were  herein  set  forth  and  re-enacted  ;  and  that  no 
suit  or  other  proceeding  shall  be  had  or  instituted  in  any  of  His  Majesty's  courts  now 
having  cognizance  of  such  matter,  for  or  in  respect  of  any  great  or  small  tithes, 
moduses,  compositions,  rates,  or  other  ecclesiastical  dues  or  demands  whatsoever  of  or 
under  the  value  of  501.  withheld  by  any  quaker  ;  but  that  all  complaints  touching  the 
same  shall  be  heard  and  determined  only  under  the  powers  and  provisions  contained  in 
the  said  recited  acts  of  7  &  8  W.  3,  c.  34,  and  53  G.  3,  c.  127,  s.  6,  in  the  same  manner 
as  if  the  same  were  herein  set  forth  and  re-enacted  :  Provided  always,  that  nothing 
hereinbefore  contained  shall  extend  to  any  case  in  [335]  which  the  actual  title  to  any 
tithe,  oblation,  composition,  modus,  due,  or  demand,  or  the  rate  of  such  composition 
or  modus,  or  the  actual  liability  or  exemption  to  or  from  any  such  tithe,  oblation, 
composition,  modus,  due,  or  demand  shall  be  bona  fide  in  question,  nor  to  any  case  in 
which  any  suit  or  other  proceeding  shall  have  been  actually  instituted  before  the 
passing  of  this  act."  And  s.  2  enacts,  "  that,  in  case  any  suit  or  other  proceeding  has 
been  prosecuted  or  commenced,  or  shall  hereafter  be  prosecuted  or  commenced,  in  any  of 
His  Majesty's  courts,  for  recovering  any  great  or  small  tithes,  modus  or  composition  for 
tithes,  rate,  or  other  ecclesiastical  demand,  subtracted,  unpaid,  or  withheld  by  or  due 
from  any  quaker,  no  execution  or  decree  or  order  shall  issue  or  be  made  against  the 
person  or  persons  of  the  defendant  or  defendants,  but  the  plaintiff  or  plaintiffs  shall 
and  may  have  his  execution  or  decree  against  the  goods  or  other  property  of  the 
defendant  or  defendants,"  &c.  If  the  magistrates  had  no  jurisdiction,  this  court 
has  none. 

Then,  as  to  the  second  rate  of  the  15th  of  July,  1858,  which  was  made  for  common 
law  purposes.  It  is  made  upon  the  wrong  area  of  rating  :  it  should  have  been  assessed 
upon  the  whole  parish  before  the  division  in  1844, — it  being  made  within  twenty 
years  of  the  severance, — unless  it  be  within  the  operation  of  Lord  Blandford's  Act, 
19  &  20  Vict.  c.  104,  s.  14  (a).  One  or  other  of  the  areas  of  rating  must  necessarily 
be  wrong.  By  the  division  of  the  parish  into  districts,  or  at  all  events  by  operation 
of  the  19  &  20  Vict.  c.  104,  the  select  vestry  ceased  to  have  any  existence  quoad  the 
new  districts :  59  G.  3,  c.  134,  s.  30;  3  G.  4,  c.  72,  s.  10.  'Those  who  were  not 
resident  within  the  curtailed  parish  had  no  light  to  belong  to  the  select  vestry  of  that 
parish. 

[336]  Neither  rate  appears  to  have  been  made  by  a  majority  of  the  vestry.  The 
select  vestry,  it  seems,  consisted  of  twelve  persons  besides  the  rector  and  two  church- 
wardens. A  third  person  signs  the  first  rate  as  a  churchwarden,  as  to  whom  no 
explanation  is  given.  In  Blacket  v.  Blizard,  9  B.  &  C.  850,  4  M.  &  R.  641,  the  com- 
missioners for  building  and  enlarging  churches  having,  pursuant  to  the  statutes  58  G.  3, 
c.  45,  and  59  G.  3,  c.  134,  s.  30,  appointed  twenty -six  persons  to  be  a  select  vestry 
for  the  care  and  management  of  a  church  and  all  matters  relating  thereto, — it  was 
held  that,  in  order  to  constitute  a  good  assembly  of  the  select  vestry  so  appointed, 
there  must  be  present  a  majority  of  the  number  (viz.  fourteen)  named  in  the  appoint- 
ment ;  and  therefore  that  a  rate  for  the  repair  of  the  church  made  at  a  meeting  where 
there  was  not  such  a  majority  was  illegal,  and  that  payment  of  such  a  rate  could  not 
be  enforced  in  the  ecclesiastical  court.     If  a  majority  must  attend  the  meeting,  by 


(a)  Ante,  p.  329 ;  and  see  6  &  7  Vict.  c.  37,  s.  18. 
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parity  of  reasoning  a  majority  must  sign  the  rate.     The  rate  here  professes  to  be 
made  by  the  majority  ;  the  memorandum  so  states. 

Then,  in  the  estimate  for  the  common-law  rate,  there  are  two  items,  viz.  "  Visita- 
tion fees  and  expenses,  41.  5s.  9d.,"  and  "  C.  Bramwell,  interest,  101.,"  which,  if  charge- 
able at  all,  should  have  been  charged  upon  the  statutable  rate.  Further,  there  is  a 
charge  for  "  Copy  of  registers,  51.  7s.,"  for  the  payment  of  which  the  law  has  made 
no  provision  ;  at  all  events,  there  is  no  authority  for  charging  it  upon  the  church-rate. 
The  only  legitimate  fee  for  the  visitation  seems,  by  the  116th  Canon  (1  Burn,  Eccl. 
Law,  32)  to  be  4d.  in  one  year  :  and  it  seems  that  visitation  fees  are  chargeable  on 
the  incumbent:  Sawnderson  v.  Glagget,  1  P.  Wms.  657,  1  Stra.  421.  The  insertion  of 
illegal  or  retrospective  items  vitiates  the  rate  :  JFatkinsv.  Seaman,  "2  [337]  Lutw.  1019  ; 
Piggotl  v.  Bearblock,  3  Notes  of  Ecclesiastical  Cases,  85,  4  Moore's  P.  C.  399. 

The  same  objections  apply  to  the  meetings  at  which  the  churchwardens  were 
chosen  as  to  the  meetings  at  which  the  rates  were  made ;  individuals  were  present 
who  seem  to  have  had  no  right  to  be  there. 

Coleridge,  contra.  The  appellant  being  a  quaker,  the  jurisdiction  of  the  magis- 
trates is  not  ousted.  The  7  &  8  W.  3,  c.  34,  s.  4,  which  is  not  repealed,  expressly 
provides  that  the  magistrates  shall  have  jurisdiction  in  the  case  of  a  quaker  refusing 
to  pay  tithes  or  church-rates.  [Byles,  J.  The  5  &  6  W.  4,  c.  74,  s.  1,  somewhat 
qualifies  it.]  That  only  applies  to  proceedings  in  the  superior  courts.  Here,  the 
appellant  is  summoned  under  the  7  &  8  W.  3,  e.  34.  It  must  be  taken  that  the 
magistrates  have  acted  properly  ;  and  all  that  the  court  can  do  is  to  answer  the  ques- 
tion submitted  to  them  by  the  magistrates.  [Erie,  C.  J.  I  feel  a  difficulty  in  answer- 
ing a  question  which  the  magistrates  have  no  right  to  put  to  us.]  Here  is  a  special 
provision  preventing  the  application  of  the  general  law  to  a  particular  class  of  persons. 
Any  general  act  which  might  afterwards  be  passed  on  the  subject  could  only  affect 
the  general  procedure,  but  will  not  affect  the  special  provisions  addressed  to  the  class. 
Thus,  in  Williams  v.  Priichard,  4  T.  R.  2,  it  was  held  that  houses  built  on  lands 
embanked  from  the  Thames  in  pursuance  of  the  7  G.  3,  c.  37,  which  vested  those  lands 
in  the  owners  free  from  taxes,  were  not  liable  to  be  assessed  to  the  general  land-tax 
imposed  by  the  27  G.  3,  c.  5,  though  such  act  was  conceived  in  general  terms,  and  was 
subsequent  in  point  of  time  to  th?  act  creating  the  exemption.  And  see  Eddington  v. 
Bornum,  4  T.  K.  4,  and  Perchard  v.  Heywood,  8  T.  R.  468.  [Williams,  .1.  The' 7  &  8 
W.  3,  c.  34,  is  silent  as  to  the  prohibition  to  [338]  the  justices  to  go  on  where  the 
validity  of  the  rate  is  disputed.  The  7th  section  of  the  53  G.  3,  c.  127,  for  the  first  time 
introduces  the  provision  that  the  magistrates  shall  forbear  to  give  judgment  if  they 
receive  notice  of  such  dispute.  Then  comes  the  5  &  6  W.  4,  c.  74,  which  compels  the 
parties  to  go  to  the  inferior  jurisdiction  where  the  sum  to  be  recovered  is  under  501. 
The  magistrates  here  have  decided  that  a  quaker  is  not  to  be  allowed  to  contest  the 
validity  of  the  rate  otherwise  than  by  appeal.  Byles,  J.  You  have  said  nothing  to 
shew  that  a  quaker,  as  to  his  goods,  is  not  liable  to  the  ecclesiastical  juiisdiction. 
Tithes  may  be  recovered  against  him  in  the  ecclesiastical  court.]  If  the  demand  be 
under  501.,  the  quaker  can  only  be  proceeded  against  for  church-rate  before  the 
magistrates.  [Erie,  C.  J.  I  incline  to  think  that  the  juiisdiction  of  the  magistrates 
is  ousted  as  to  quakers  as  well  as  others,  where  the  validity  of  the  rate  comes  in 
question.  As  to  that  point,  wc  will  take  time  to  consider.  It  will  probably  dis- 
pose of  the  case,  and  therefore  wc  could  not  usefully  hear  you  upon  the  other  points. 
Williams,  J.,  referred  to  the  judgments  of  Bayley,  J.,  and  llolroyd,  J.,  in  The  King  v. 
The  Churchwardens  of  Milnrow,  5  M.  &  Selw.  248.] 

Cur.  adv.  vult. 

Eki.k,  C.  •!.,  now  delivered  the  judgment  of  the  court  (it) : — 

In  this  case  church-rates  had  been  made  upon  the  appellant  ;  and  he.  being  a 
quaker,  had  been  summoned  to  appear  before  two  justices,  for  non-payment,  under 
the  7  &  8  W.  3,  c.  34,  s.  4,  and  had  offered  bona  tide  several  serious  objections  to 
the  validity  of  the  rate. 

[339]  The  magistrates  were  of  opinion  that  the  rates  were  valid  on  the  face  of 
them,  and  therefore  made  an  order  to  pay,  mid  declined  to  enter  into  the  question 
of  the  invalidity  of  the  rates  by  reason  of  the  alleged  illegal  constitution  of  the  vestry, 

(a)  The  judges  present  at  the  argument  were,— Erie,  C.  J.,  Williams,  J.,  Byles,  J., 
and  Keating,  J. 
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and  have  stated  the  facts  in  evidence  before  them,  and  have  sent  to  ns  a  question 
under  the  20  &  21  Vict.  c.  4.3,  s.  2,  whether  the  appellant  is  liable  to  pay  all  or  any 
of  these  rates. 

The  respondents  allege  that  the  7  >V  8  W.  3,  c.  34,  gives  jurisdiction  to  the  justices, 
and  creates  the  duty  in  them  to  make  the  order  under  these  circumstances: — That 
statute  recites  that  quakers,  by  a  pretended  scruple  of  conscience,  refuse  to  pay  tithe 
and  church-rates,  and  enacts  that  the  two  next  justices  may  upon  complaint  of  a 
refusal  to  pay  examine  the  truth  and  justice  of  such  complaint,  and  ascertain  and 
state  what  is  due  and  payable  by  such  quaker  to  the  party  complaining,  and  enforce 
payment.  It  then  gives  an  appeal  to  the  quarter  sessions,  and  takes  away  the 
certiorari,  unless  the  title  of  such  tithes, — omitting  church-rates, — shall  be  in  question. 

This  act  and  some  others  which  followed  were  temporary  acts  ;  but  these  provisions 
were  made  perpetual  by  the  1  G.  1,  c.  6  ;  and  they  were  extended  to  other  dues  and 
payments  of  like  nature  with  tithes  and  church-rates  ;  and  the  clause  taking  away  the 
certiorari  unless  the  title  to  the  tithes  is  in  question,  is  materially  altered,  by  leaving 
it  in  all  cases  where  the  title  to  such  tithes,  dues,  or  payments  shall  be  in  question. 

The  respondents'  construction  is  said  to  be  confirmed  by  the  53  G.  3,  c.  127,  s.  6, 
which  extends  the  provisions  of  the  last-mentioned  statute  to  any  value  not  exceeding 
501.,  and  makes  no  provision  for  taking  away  the  jurisdiction  of  the  justices  in  case 
there  should  be  an  objection  to  the  validity  of  the  church-rate  ;  whereas,  in  s.  7, 
immediately  following,  and  [340]  giving  jurisdiction  to  two  justices  over  persons  not 
quakers  up  to  101.,  there  is  such  a  provision  ;  and  so  the  respondents  contend  that 
quakers  were  intentionally  left  to  the  decision  of  the  two  justices,  while  the  rest  of 
the  community  were  to  have  a  recourse  to  a  tribunal  more  conversant  with  ecclesi- 
astical law. 

On  the  other  hand,  it  seems  extremely  improbable  that  the  legislature  should 
intend  to  deprive  quakers  of  any  legal  protection  which  other  persons  are  entitled  to. 

Also  the  context  of  the  first  enactment  giving  power  to  the  justices  to  examine 
the  truth  and  justice  of  a  complaint  of  a  refusal  on  account  of  a  pretended  scruple  of 
conscience,  indicates  an  intention  that  the  compulsion  of  the  justices  should  be  used 
to  overcome  the  pretended  scruple  :  but,  if  there  should  be  a  real  objection  to  the 
validity  of  the  rate,  the  justices  would  not  act  in  accordance  with  truth  and  justice 
if  they  compelled  payment  of  an  invalid  rate,  without  being  able  to  decide  the  true 
liability  of  a  party. 

The  statute  declares  the  intention  of  the  legislature  to  be  so  in  respect  of  tithes, 
by  leaving  the  certiorari  to  remove  the  proceedings  when  the  title  comes  in  question  : 
the  reason  for  this  provision  extends  equally  to  rates  and  other  dues. 

The  act  5  &  6  W.  4,  c.  74,  tends  to  support  the  appellant's  view  of  the  intention 
of  the  legislature.  It  enacts  that  no  quaker  shall  be  sued  for  any  tithe  or  ecclesiastical 
rate  under  501.  in  any  court,  but  shall  be  subjected  to  the  summary  jurisdiction  of 
two  justices ;  and  it  further  provides  that  nothing  therein  contained  should  extend  to 
a  case  where  the  title  to  any  tithe  or  the  rate  of  any  modus  or  composition  should  be 
bona,  fide  in  question. 

This  statute  confines  the  summary  jurisdiction  over  tithes  to  cases  where  the  title 
is  not  in  question  ;  and  [341]  there  are  expressions  indicating  the  same  intention, 
although  imperfectly  expressed,  in  case  of  church-rates. 

The  examination  of  the  statutes  does  not  lead  to  a  clear  decision  upon  the  case 
now  before  us  :  but  we  find  nothing  in  them  to  exclude  the  operation  of  the  general 
rule,  that  the  summary  jurisdiction  of  justices  ceases  when  a  matter  of  title  comes 
into  question  bona  fide  before  them  :  and  our  decision  is  founded  upon  the  application 
of  that  principle  ;  and  for  so  doing  there  is  considerable  authority. 

In  Rex  v.  Furni.%  cited  by  Denison,  J.,  in  Bex  v.  Wakefield,  Burr.  486,  Pratt,  C.  J., 
declared  his  opinion,  that,  where  the  right  was  in  question,  such  cases  were  not 
intended  to  be  within  the  statute  then  before  the  court,  giving  the  justices  jurisdic- 
tion in  respect  of  small  tithes.  In  Re  IPakefield,  an  order  upon  a  quaker  for  payment 
of  dues  other  than  tithes,  being  of  the  same  nature  as  church-rates,  had  been  removed 
by  certiorari,  on  the  ground,  among  others,  that  the  title  was  in  question,  and  there- 
fore the  justices  had  no  jurisdiction.  The  affidavits  in  answer  shewed  that  the  title 
was  not  really  in  question,  but  was  disputed  by  the  quaker  upon  a  mere  pretence. 
Lord  Mansfield  declared  that  the  act  was  passed  for  the  ease  and  benefit  of  quakers, 
that  the  jurisdiction  was  given  to  the  justices  when  the  dues  were  withheld  from 
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obstinacy  or  a  mere  scruple,  bat  not  when  the  real  right  and  title  was  in  dispute. 
The  court  then  decides  that  the  title  must  be  controverted  bona  fide  before  the  juris- 
diction is  ousted  ;  and,  as  that  was  not  the  case  there,  the  certiorari  was  quashed, 
and  the  order  of  the  justices  for  levying  the  rate  was  sent  back  to  be  executed.  The 
court,  therefore,  by  implication,  declared,  that,  if  there  had  been  a  real  dispute  about 
the  title  to  the  dues,  it  would  have  been  the  duty  of  the  justices  to  refuse  to  make  an 
order,  and  to  proceed  no  further. 

[342]  In  the  present  case,  when  the  validity  of  the  rate  was  bona  fide  brought 
into  question,  we  think  that  the  justices  should  not  have  proceeded,  and  therefore  the 
order  against  the  appellant  was  improperly  made. 

It  follows  that  the  question  of  title  submitted  to  us  on  the  facts  here  stated  was 
not  for  the  decision  of  the  justices,  and  that  we  could  not  properly  give  any  further 
judicial  answer  thereto. 


Appeal  allowed. 


Paris  v.  Levy.     Nov.  16th,  1860. 


[S.  C.  30  L.  J.  C.  P.  11  ;  3  L.  T.  323  ;  7  Jur.  N.  S.  289  ;  9  W.  R.  71: 
at  Nisi  Prius,  2  F.  &  F.  71.] 

A  tradesman's  advertisement  or  handbill  is  open  to  fair  criticism  and  remark,  like  a 

book  or  a  work  of  art. 

This  was  an  action  for  a  libel.  The  first  count  of  the  declaration  stated,  that, 
before  and  at  the  time  of  the  committing  of  the  several  grievances  thereinafter 
mentioned,  the  plaintiff  carried  on  the  business  of  a  marine-store  dealer  at  Clapham, 
in  the  county  of  Surrey,  and  had  always  properly  conducted  such  business,  and  until 
the  committing  of  the  said  grievances  by  the  defendant  next  thereinafter  mentioned 
had  never  been  suspected  of  having  been  guilty,  and  had  never  been  accused  of  any 
dishonest  or  improper  practices  whatever;  yet  the  defendant,  well  knowing  the 
premises,  but  contriving  and  intending  to  injure  the  plaintiff  in  his  said  business, 
and  to  cause  it  to  be  suspected  and  believed  that  he  had  been  and  was  guilty  of 
great  misconduct  in  the  management  of  his  said  business,  and  of  dishonest  and 
improper  practices,  falsely  and  maliciously  printed  and  published  of  the  plaintiff, 
in  a  certain  newspaper  called  the  Daily  Telegraph,  the  [343]  following,  that  is  to 
say, — "Guildhall.  Encouraging  servants  to  rob  their  masters.  Alderman  Iluinphery, 
at  the  close  of  the  public  business,  drew  our  reporter's  attention  to  the  following 
extraordinary  handbill,  which  he  said  had  been  extensively  circulated  in  the  neighbour- 
hood of  Clapham, — a  system  which  he  stigmatized  as  most  pernicious  in  its  effects,  as 
offering  great  inducements  to  servants  to  rob  their  masters  and  mistresses.  He  men- 
tioned the  matter,  in  order  that  the  publicity  of  such  an  insidious  proceeding  might 
put  the  masters  on  their  guard  against  such  practices.  The  handbill  contains  such  a 
number  of  unheard-of  perquisites,  that  we  give  it  in  extenso : — 'No  monopoly! 
J.  E.  Paris  (thereby  meaning  the  plaintiff),  wholesale  ami  retail  rag-nierchant,  begs  to 
inform  the  public,  thai,  in  consequence  of  another  rise  in  the  market,  he  is  enabled  in 
give  the  following  high  prices: — 2'd.  per  lb.  for  kitchen  stuff,  -id.  per  lb.  for  dripping, 
id.  peril),  for  bones,  3d.  per  Hi.  for  white  cuttings,  i!.',d.  per  lb.  for  white  lags,  Ud. 
to  2d.  for  dirty  white  rags,  3d.  to  4d.  per  lb.  for  cloth  cuttings,  ll.d.  per  lb.  for  oil- 
cloth, Jd.  to  Id.  per  lb.  for  mixed  rags,  Id.  per  lb.  for  tailors'  cuttings,  Od.  per  lb.  for 
brass,  Nil.  to  '.Id.  per  lb.  for  copper,  7d  to  8d.  per  11).  for  pewter,  I  Ad.  per  lb.  for  lead, 
I  Jd.  per  lb.  for  zinc,  Is.  per  lb.  for  plated  metals,  Id.  to  9d.  for  horse  hair,  LOd.  I"  la, 
per  lb.  for  wax  and  sperm  candle  ends,  .'Ud.  per  Hi.  for  broken  Hint  glass.  The 
highest  price  given  for  wine,  beer,  soda  water,  ginger  beer,  and  doctors'  bullies.  Hair 
and  rabbit-skins  bought.      The  highest  price  given  lo  dealers  in  the  trade.      Ladies'  and 

gentlemen's  left-off  wearing  apparel  and  old  boots  and  shoes  bought  to  any  amount. 
Tailors'   ami    upholsterers'  shops  cleared.      Any  of  the  above  articles  sent   for,  if 

required,  from  any  distance,  at  the  shortest  notice      False  bottoms,  cheeks,  and  backs 
for  stoves,  flat-irons,  &a,  at  the  lowest  price,     l'lease  to  observe  [344]  the  name  and 

address,       Xo.  .">   Bromell's  Passage,   High  Street,  Clapham.   near  llie   Plough   Inn.'' 

The  second  count    stated    that    the   defendant,  well  knowing  the  premises,  bill  inn 
triving  and  intending  further  to  injure  the  plaintiff  in  hi-  -aid    business  of  a  marine- 
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store  dealer,  and  to  cause  it  to  be  suspected  and  believed  that  he  had  been  and  was 
guilty  of  great  misconduct  in  the  management  of  his  said  business,  and  of  dishonest 
and  improper  practices  as  aforesaid,  falsely  and  maliciously  printed  and  published  of 
the  plaintiff  in  the  said  newspaper  called  the  Daily  Telegraph  the  words  following,  that 
is  to  say  : — "  As  a  general  rule,  cooks  on  their  '  day  out '  dress  well.  They  are  mostly 
portly  parties,  given  to  wearing  black  silk  stockings,  gaily-flowered  bonnets  brave  in 
ribbons,  stout  silk  dresses,  the  best  of  kid  gloves,  and  capacious  reticules :  of  late 
years  they  have  even  thrown  themselves  into  crinoline  and  deeply-fringed  parasols  ; 
and  it  is  not  so  easy  on  a  September  afternoon  to  distinguish  between  a  holiday- 
making  cook  in  a  comfortable  family  and  a  dry-salter's  widow  or  a  pious  retired  tavern 
landlady  with  fat  dividends  to  receive  at  the  Bank  every  Plough  Monday.  Now,  the 
wages  of  cooks  are  not  too  liberal.  Gentlemen  of  the  wealthier  class  dine  far  too 
frequently  at  their  clubs.  Ladies  often  undertake  culinary  economy  on  their  own 
account ;  and  professed  cooks, — letting  alone  the  unhandsome  competition  of  French 
artistes, — are  not  so  much  in  request.  But,  cooks,  do  you  know  how  you  may  add 
a  handsome  percentage  to  your  wages  and  appear  finer  than  ever  on  your  'day  out?' 
Housemaids,  are  you  desirous  of  captivating  that  heroic  and  hirsute  full  private  in 
the  life-guards  by  the  splendour  of  your  apparel  superadded  to  the  good  looks  with 
which  our  kindly  brother  nature  has  endowed  you  ?  Footmen,  kitchen-maids,  boys 
in  buttons,  'foolish  fat  scullions '  [345]  even,  are  you  aware  that  the  philosophers' 
stone  awaits  your  acceptance  ?  that  the  sands  of  Pactolus  are  eager  for  your  tread  ? 
that  you  may  sweep  up  gold-dust  with  far  greater  ease  than  your  housewifely  brooms 
chase  tea-leaves  over  the  carpet 1  that  nuggets  of  inconceivable  size  and  in  perpetual 
plenty  are  to  be  had  for  the  asking  at  that  dirty  little  den  of  a  shop  round  the 
corner?  that  all  your  fortunes  may  be  made  in  five  minutes?  Servants,  then,  listen  to 
the  voice  of  wisdom.  The  alchemist  is  only  too  happy  to  serve  you.  Crcesus  has 
placed  his  banker's  book  at  your  disposal.  The  golden  mean  is  yours.  To  be  wealthy 
needs  neither  a  tedious  apprenticeship  nor  the  exercise  of  unusual  abilities.  The 
whole  process  of  growing  rich  is  as  easy  as  lying.  You  have  but  to  adopt  free-trade 
principles,  declare  that  you  will  submit  to  no  monopoly,  and  put  your  trust  in 
Providence,  perquisites,  and  Mr.  P.  (thereby  meaning  the  plaintiff).  The  universal 
benefactor  the  initial  of  whose  name  we  append  resides  in  the  neighbourhood  of 
Clapham  ;  and,  from  his  temple  of  benevolence  and  love  for  the  race  of  domestic 
servants  he  disseminates  a  handbill,  which  has  lately,  and  very  properly,  been  brought 
under  the  attention  of  the  reporters  for  the  press  at  Guildhall  police-court  by 
Alderman  Humphery.  Mr.  P.  (meaning  thereby  the  plaintiff)  informs  the  British 
public, — having,  we  suspect,  a  sharp  eye  to  servants  in  particular, — that,  in  conse- 
quence of  another  rise  in  the  market,  he  is  enabled  to  give  the  most  unprecedented 
prices, — cash-prices,  be  it  well  understood, — for  kitchen-stuff,  dripping,  bones,  white- 
cuttings,  white  rags  (clean  and  dirty),  cloth-cuttings,  mixed  rags,  copper,  pewter, 
zinc,  plated  metals,  spoons  (with  or  without  crests  not  objected  to,  we  presume), 
horse-hair  (does  this  exclude  crinoline  ?),  lead,  wax  and  sperm  candle-ends,  tallow, 
broken  flint-glass,  wine,  beer,  soda-water,  ginger-beer,  [346]  and  doctors'  bottles,  hare 
and  rabbit-skins.  The  enumeration  of  these  multifarious  articles  has  nearly  taken 
our  breath  away  :  but  we  are  far  froru  having  exhausted  the  programme  of  Mr.  P. 
(meaning  thereby  the  plaintiff).  This  indefatigable  '  picker  up  of  unconsidered  trifles  ' 
buys  ladies'  and  gentlemen's  left-ofl'  wearing-apparel,  and  purchases  old  boots  and 
shoes  to  any  amount.  He  clears  upholsterers'  and  tailors'  shops,  this  cormorant  of 
rags  and  bones  !  He  will  send  for  any  of  these  articles,  if  required,  from  any  distance, 
at  the  shortest  notice;  and  he  will  supply  'false  bottoms,' — for  what?  for  trunks? — 
at  the  lowest  price,  together  with  cheeks,  backs  for  stoves,  and  flat-irons.  Mr.  P. 
(meaning  thereby  the  plaintiff)  concludes  by  requesting  the  public  to  observe  his  name 
and  address.  We  have  on  our  part  acceded  to  his  request  ;  which  accounts  for  the 
prominence  we  accord  Mr.  P.  (meaning  thereby  the  plaintiff)  on  this  instant  Thursday. 
Now,  there  is  certainly  nothing  essentially  immoral  in  keeping  the  receptacle  for 
rags,  bones,  and  dripping,  commonly,  we  believe,  denominated  a  '  Dolly-shop.'  The 
occupation  is  not  genteel ;  but  it  may,  nevertheless,  be  conducted  with  honesty. 
There  are  several  chimney-sweepers  and  dust-contractors  in  London  who  are  men  of 
wealth  and  substance.  Handsome  investments  can  be  made  in  chemical  works  for 
deodorizing  manure.  The  process  is  not  pleasant  to  the  olfactory  nerves  ;  but  the 
returns  are,  we  hear,  remunerative.      Fortunes  have   been  made  in  the  cats'   meat 
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trade  :  sewer-hunters  and  mudlarks  sometimes  find  gold  watches  and  silver  spoons 
during  their  unsavoury  labours.  George  the  Fourth's  Major  Hanger  kept  a  coal  and 
potato  shed  in  Tottenham  Court  Road.  On  the  whole,  we  consider  that,  to  keep  a 
'Dolly-shop'  honestly,  is  infinitely  preferable  to  discounting  bills  at  60  per  cent, 
getting  up  bubble  companies,  selling  worthless  daubs  as  genuine  Titians  or  [347] 
Correggios,  giving  the  'tip '  for  the  St.  Leger,  officiating  as  night  porter  at  a  gaming- 
house, loitering  on  a  cab-stand,  skittle-sharping,  thimble-rigging,  holding  a  plurality 
of  benefices  and  paying  one's  curate  an  average  salary  of  701.  per  annum,  forming  a 
musical  phenomenon,  or  taking  so  many  thousands  of  the  people's  money  every  year 
for  not  taking  care  of  those  falcons  which  Her  most  gracious  Majesty  does  not  possess. 
Mr.  P.  (meaning  thereby  the  plaintiff)  is,  we  doubt  it  not,  the  very  honestest  '  Dolly- 
shop'  keeper  in  all  Clapham,  nay,  in  the  universal  world.  His  word  is  doubtless  as 
well  as  his  bond.  He  pays  as  he  goes.  He  gives  good  weight.  His  motto  is  '  small 
profits  and  quick  returns.'  But,  will  Mr.  P.  (meaning  thereby  the  plaintiff)  allow  us 
to  put  this  simple  question  to  him, — '  Are  not  these  unheard-of  high  prices,  these 
clamorous  demands  for  rags,  bones,  kitchen-stuff',  plated  metal,  and  old  copper, — are 
not  these  clap-trap  announcements  that  flare  on  the  door-jambs  of  five  hundred 
'  Dolly-shop  '-keepers  such  as  he,  a  premium  ottered  to  dishonesty  1  a  direct  incentive 
to  servants  to  rob  their  masters  and  mistresses  I  The  high  prices  which  the  Clapham 
rag-merchant  vaunts  his  ability  to  give,  the  ready  money  he  is  so  charmingly  anxious 
to  pay, — these  read  very  much  like  invitations  to  servants,  when  their  legitimate  and 
allowed  perquisites  run  short,  to  make  perquisites  for  themselves.  How  many  visits 
to  Mr.  P.'s  (meaning  thereby  the  plaintiff's)  omnium  gatherum'  does  it  take  for  one 
to  Wandsworth  police  court?  Mr.  P.  (meaning  thereby  the  plaintiff)  may  be  a  very 
upright  man,  and  his  business  may  be  conducted  in  a  perfectly  legitimate  manner  ; 
but  it  is  the  duty  of  all  employers  to  warn  their  servants  against  the  specious  placards 
that  throw  out  baits  to  the  weak  and  ignorant,  and  tempt  the  most  trustworthy  to 
pilfering  and  malversation.  The  servant  may  begin  with  a  [348]  surreptitious  piece 
of  fat  or  a  few  rags  :  she  may  end  by  rifling  her  mistress's  wardrobe,  and  running  away 
with  her  best  rnoire  antique  dresses.  The  foot-page  may  take  an  old  buckle  to  the 
ragman,  to  begin  with  ;  and  end  by  breaking  open  the  plate-chest.  The  climax  of 
Mr.  P.'s  (thereby  meaning  the  plaintiff's)  unprecedentedly  high  prices  may  be  penal 
servitude  : "  By  means  of  the  committing  of  which  said  several  grievances  by  the 
defendant  as  aforesaid,  the  plaintiff  had  been  and  was  greatly  injured  in  his  said 
business  of  a  marine-store  dealer  as  aforesaid,  and  divers  persons  had  on  account  of 
the  committing  of  the  said  grievances  by  the  defendant  as  aforesaid  from  thence 
hitherto  suspected  and  believed,  and  still  did  suspect  and  believe  the  plaintiff'  to  have 
been  and  to  be  a  person  guilty  of  the  dishonest  and  improper  practices  and  misconduct 
so  as  aforesaid  charged  upon  and  imputed  to  him  by  the  defendant,  and  had,  by 
reason  of  the  committing  of  the  said  several  grievances  by  the  defendant  as  aforesaid) 
from  thence  hitherto  wholly  refused,  and  still  did  refuse,  to  deal  or  have  any  trans- 
action with  the  plaintiff"  in  his  aforesaid  trade  and  business,  or  otherwise,  as  they 
were  before  used  and  accustomed  to  have,  and  otherwise  would  have  had  ;  and  the 
plaintiff  had  thereby  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
would  otherwise  have  arisen  and  accrued  to  him  in  his  said  business,  and  had  been 
and  was  otherwise  much  injured  and  damnified  therein  :  Claim,  5001. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Trinity  Term.  The  action  was  brought  by  the  plaintiff,  a  marine-store  dealer  residing 
at  Clapham,  against  the  defendant,  the  registered  proprietor  of  the  Daily  Telegraph) 
to  recover  damages  for  [349]  the  publication  by  the  latter  of  two  libellous  articles  in 
that  paper  on  the  14th  and  loth  of  September,  1859,  respectively.  These  articles 
were  as  set  out  in  the  two  counts  of  the  declaration. 

On  the  part  of  the  plaintiff'  it  was  insisted,  that  both  articles  were  libellous  and 
wholly  unjustifiable;  that  the  remarks  of  Alderman  llumphcry  with  reference  to  the 
handbill  set  out  in  the  first  count  were  not  privileged  bj  reason  of  the  place  when' 
they  were  uttered,  there  being  no  inquiry  on  the  subject  before  him  in  his  magisterial 
capacity,  and  consequently  their  repetition  by  the  defendant  was  without  excuse  ;  and 
that  the  article  which  formed  the  subject  of  complaint  in  the  second  count,  assuming 
a  handbill  to  be  subject  to  the  same  rule, — was  not  within  t  li < ■  protection  afforded  by 
the  law  to  fair  and  temperate  criticism,  but  was  calculated   to  expose  the  plaintiff  to 
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the  scorn  and  contempt  of  the  world,  as  one  who  held  out  temptations  to  servants 
and  others  to  act  dishonestly  towards  their  masters  and  mistresses,  by  offering  them, 
a  ready  means  of  disposing  of  their  plunder :  and  the  case  of  Lewis  v.  Levy,  27  Law  J., 
Q.  B.  282,  was  referred  to. 

On  the  other  hand,  it  was  submitted  that  the  remarks  of  the  alderman  were  no 
more  than  a  justifiable  caution  to  the  public  against  the  mischievous  tendency  of  the 
handbill,  and  that  the  observations  of  the  editor,  which  were  complained  of  in  the 
second  count,  did  not  exceed  the  sanctioned  limits  of  fair  criticism. 

In  leaving  the  case  to  the  jury,  his  Lordship  in  substance  said  :  It  appears  to  me 
that  I  need  do  no  more  than  refer  you  to  the  articles,  and  bring  your  minds  to  what 
the  plaintiff  relies  on,  and  what  he  is  bound  to  establish,  viz.  that  the  articles  are 
defamatory  and  tend  to  firing  him  into  ridicule  and  contempt.  It  is  alleged  that  they 
impute  to  the  plaintiff  that  he  gave  facilities  [350]  for  dishonest  servants  to  bring  the 
fruits  of  their  dishonesty  to  a  profit,  and  that  he  holds  out  a  temptation  and  encourage- 
ment to  servants  who  are  wavering  on  the  dividing  line  to  overstep  it  and  become 
dishonest.  If  that  were  the  true  charge  against  the  plaintiff,  it  would  und  ubtedly 
have  a  tendency  to  bring  him  into  ridicule  or  contempt,  or  both  :  and  I  think  you 
will  be  of  opinion  that  the  articles  have  that  tendency.  But  then  the  plaintiff  is  not 
entitled  to  recover  unless  he  establishes  that  the  defendant  was  actuated  by  malice. 
The  law,  however,  does  not  require  the  plaintiff  to  prove  personal  malice  or  ill-will  in 
the  defendant  in  the  sense  of  private  hatred  ;  but  he  must  shew  that  the  defamatory 
matter  was  published  without  the  existence  of  any  legal  justification.  There  are 
many  occasions  well  known  to  the  law  where  the  use  of  defamatory  words  is  justified 
on  the  ground  that  malice  is  negatived.  Thus,  in  the  case  of  literary  criticism,  con- 
siderable licence  is  allowed.  Lord  Ellenborough,  in  Tabart  v.  Tipper,  1  Campb.  350, 
says :  "  Liberty  of  criticism  must  be  allowed,  or  we  should  neither  have  purity  of 
taste  nor  of  morals.  Fair  discussion  is  essentially  necessary  to  the  truth  of  history 
and  the  advancement  of  science.  That  publication,  therefore,  I  shall  never  consider 
as  a  libel,  which  has  for  its  object,  not  to  injure  the  reputation  of  any  individual,  but 
to  correct  misrepresentations  of  fact,  to  refute  sophistical  reasoning,  to  expose  a 
vicious  taste  in  literature,  or  to  censure  what  is  hostile  to  morality."  If,  therefore, 
you  find  your  verdict  for  the  defendant,  it  must  be  upon  the  principle  so  laid  down.  I 
have  looked  through  the  articles  in  both  papers.  'I  he  article  with  reference  to  Alderman 
Humphery  has  nothing  added  by  the  editor  to  the  remarks  of  the  magistrate  ;  and, 
in  the  article  of  the  loth  of  September,  in  which  the  improper  tendency  of  the  hand- 
bill is  pointed  out,  I  can  find  no  single  word  which  is  either  directly  or  [351]  by 
implication  disrespectful  to  the  plaintiff  as  a  private  individual  or  as  a  member  of 
society, — not  a  word  going  beyond  the  tendency  of  the  handbill  Had  the  defendant 
said  anything  against  the  plaintiff  with  reference  to  his  private  life,  or  his  mode  of 
managing  his  business,  I  should  have  felt  bound  to  say  there  was  no  pretence  of 
justification.  If  the  plaintiff  puts  forth  a  handbill,  and  draws  the  attention  of  the 
public  to  it,  which  in  the  opinion  of  the  editor  of  a  public  journal  is  dangerous  to 
honesty,  and  holds  out  temptations  to  domestic  servants,  in  whom  much  confidence 
is  necessarily  reposed,  to  deviate  from  the  paths  of  honesty,  it  may  be  that  he  may 
justify  strong  remarks,  provided  the  jury  are  satisfied  that  they  are  well  founded 
and  called  for  by  the  occasion.  My  experience  in  the  administration  of  criminal 
justice  shews  me  that  the  business  of  a  marine-store  dealer  cannot  be  carried  on 
without  bringing  its  proprietor  into  close  proximity  with  the  dishonest  part  of  the 
community,  and  therefore  requires  the  exercise  of  great  care  and  caution.  Many  who 
carry  on  that  business  have  aided  the  police  with  most  commendable  zeal,  and  have 
been  the  means  of  bringing  many  dangerous  criminals  to  justice.  Others,  on  the  other 
hand,  have  been  found  but  too  ready  to  afford  facilities  for  the  disposal  of  stolen 
property.  If  you  consider  that  the  handbill  issued  by  the  plaintiff  has  the  dangerous 
and  immoral  tendency  attributed  to  it  by  the  defendant,  then  I  think  he  has  done 
that  which  may  be  salutary  to  the  community.  If  that  is  your  opinion,  and  you  think 
he  has  not  been  influenced  by  malice  against  the  plaintiff',  but  has  acted  solely  from 
a  desire  to  counteract  the  dangerous  tendency  of  the  plaintiff's  publication,  your  verdict 
ought  to  be  for  the  defendant. 

The  jury  returned  a  verdict  for  the  defendant. 

[352]  Ribton,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection  on  the  part  of  the  Lord  Chief  Justice,  "in  not  calling  the 
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attention  of  the  jury  to  the  first  count,  and  in  directing  them  that  the  law  applicable 
to  the  criticism  of  a  book  applied  equally  to  a  handbill ; "  and  also  on  the  ground  that 
the  verdict  was  against  evidence.  There  ought  of  necessity  to  have  been  a  verdict 
for  the  plaintiff'  upon  the  first  count;  for,  the  observations  of  Alderman  Humphery 
were  altogether  voluntary,  unauthorized,  extrajudicial,  and  clearly  defamatory  in  their 
character,  and  wholly  incapable  of  justification,  and  therefore  the  defendant  could 
not  justify  their  repetition  ;  M'Gregor  v.  Thwaites,  3  B.  &  C.  24,  4  D.  &  E.  695  ;  Lewis 
v.  Levy,  27  Law  J.,  Q.  B.  2M 2.  The  attention  of  the  jury  here  was  altogether  with- 
drawn from  the  first  count.  [Erie,  C.  J.  If  my  attention  had  been  drawn  to  it,  I 
should  have  told  the  jury  it  was  for  them  to  say  whether  the  whole  did  not  come 
within  the  definition  of  fair  and  reasonable  criticism  of  the  plaintiff's  handbill.] 
There  was  no  evidence  to  warrant  the  jury  in  finding  that  it  was  a  fair  comment 
on  the  handbill.  [Williams,  J.  Whether  libel  or  no  libel  is  for  the  jury,  unless  a 
question  of  privileged  communication  arises.  The  judge  may  if  he  will  assist  the 
jury  by  telling  them  his  opinion  of  it ;  but  he  is  not  bound  to  do  so  :  Baylis  v.  Lawr<  race, 
11  Ad.  &  E.  920,  3  P.  &  D.  526.  That  was  a  somewhat  remarkable  case.  Willi 
respect  to  the  first  issue,  on  not  guilty,  Lord  Abinger  said  to  the  jury, — "  I  own  I 
find  a  difficulty  in  saying  whether  it  is  a  libel  or  not.  Gentlemen,  can  you  assist  me  ] " 
And  he  gave  them  no  other  direction  as  to  that  issue  Upon  a  motion  for  a  new  trial, 
on  the  ground  of  misdirection,  Lord  Denman  said:  "I  have  always  followed  the 
practice  adopted  in  this  case  by  Lord  Abinger,  leaving  the  jury  to  say  whether,  under 
[353]  all  the  circumstances,  the  publication  amounts  to  a  libel.  That  practice  is 
analogous  to  the  enactments  of  the  statute  32  G.  3,  c.  60.  The  statute,  indeed,  is 
applicable  only  to  criminal  cases:  but  it  was  a  declaratory  act ;  and  the  importance 
of  declaring  the  law  existed  only  in  the  case  of  criminal  libels.  The  act,  therefore, 
furnishes  clear  evidence  that  the  judge  is  not,  in  civil  cases,  bound  to  state  his  opinion 
whether  the  publication  be  libellous  or  not:  aud  this  agrees  with  the  late  decision  of 
the  court  of  Exchequer  in  Pa/miter  v.  Ooupland,  6  M.  &  W.  105."  And  Littledale,  J., 
said  :  "It  was  at  one  time  thought  that  the  jury  had  nothing  to  do  with  the  question 
as  to  the  nature  of  the  publication,  upon  the  trial  of  an  indictment.  Then  the  statute 
32  G.  3,  c.  60,  was  passed,  declaring  that  the  jury  might  find  a  general  verdict  upon 
the  whole  matter,  with  liberty  to  the  judge  to  give  his  opinion  at  his  discretion. 
Although  that  act  applied  more  particularly  to  criminal  cases,  yet  I  know  no  distinc- 
tion between  the  law  in  criminal  cases  aud  that  in  civil  in  this  respect.  Therefore, 
that  which  has  been  declared  to  be  law  in  criminal  cases  is  the  law  in  civil  cases  :  and 
the  Lord  Chief  Baron  was  entitled  to  do  as  he  did."] 

A  rule  nisi  having  been  granted, 

Edwin  James,  Q.  C,  Lush.,  Q.  C,  and  Manley  Smith,  shewed  cause.  There  was 
no  misdirection.  The  Lord  Chief  Justice  took  the  law  as  laid  down  by  Lord  Ellen- 
borough  in  Tabart  v.  Tipper,  1  Gampb.  350 :  and  in  the  course  of  his  summing-up  he 
distinctly  called  the  attention  of  the  jury  to  both  the  articles  complained  of.  [Erie,  C.  J. 
Nobody  claimed  more  in  respect  of  the  one  count  than  of  the  other.]  The  plaintiff, 
who  carries  on  the  business  of  a  marine-store  dealer,  circulates  a  handbill  of  a  very 
peculiar  descrip-[354]-tion  about  his  trade.  Now,  if  a  man,  for  the  purpose  of  his 
trade, — whether  he  be  a  marine-store  dealer,  or  a  tailor,  or  the  proprietor  of  a  theatre 
or  other  place  of  public  entertainment,  puts  forth  a  document  of  this  sort,  the  public 
press  is  as  much  authorized  to  comment  upon  its  mischievous  and  dangerous  tendency 
as  in  the  case  of  a  book,  a  review,  a  statue,  a  picture,  or  any  other  work  of  science 
or  art.  In  the  case  of  a  book,  it  will  not  be  suggested  that  the  direction  of  my  Lord 
was  wrung:  and  certainly  one  would  think  the  rule  applied  a  fortiori  to  a  handbill. 
It  appears  that  Alderman  Humphery,  who  resides  at  Claphum,  having  obtained  pos- 
session of  one  of  these  handbills,  and  seeing  at  once  their  evil  tendency,  took  it  fl  illi 
him  to  the  Guildhall  justice-room,  and  publicly  called  attention  to  it.  The  defendant 
does  not  seek  to  justify  the  statement  there  made  by  the  alderman,  on  the  ground 
that  it  occurred  in  a  public  court  of  justice  ;  and  therefore  the  doctrine  laid  down  by 
the  court  of  Queen's  Bench  in  Lewis  v.  Levy,  27  Law  .1.,  Q.  1!.  2t52,  has  no  application. 
But,  this  document  having  become  public  property,  the  defendant,  as  proprietor  of  a 
public  journal,  was  justified  in  making  fair  and  temperate  comments  on  it:  and  he 
lias  not  transgressed  the  recognized  limits.  [Byles,  .1.  The  matter  upon  which  the 
first  count  is  founded  is  not  a  criticism  by  the  editor:  it  purports  to  lie  a  report  or 
account  of  what   was  said  by   Alderman    llumphoiy.J     It   is   not    the   less   privileged 
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because  the  defendant  adopts  the  criticism  of  another.     [Byles,  J.     Has  it  ever  been 
held  that  a  verbal  statement  is  entitled  to  the  privilege  ?]     Probably  not :  but,  if  a 
written  comment  be  justifiable,  a  fortiori  a  verbal  one  must  be  (a).     Suppose,  upon 
the  [355]  issuing  of  this  handbill,  the  inhabitants  of  the  district  had  held  a  meeting 
for  the  purpose  of  ascertaining  the  best  mode  of  counteracting  the  pernicious  tendency 
of  its  allurements,  and  the  language  here  used  had  been  embodied  in  a  speech,  would 
not  a  report  of  that  speech  have  been  justifiable,  on  the  ground  that  it  was  a  fair  and 
legitimate  criticism  of  the  publication  I     [Keating,  J.     You  do  not  contend  that  a 
critic    is    justified    in    imputing    personal   or   dishonest    motives  ?      Certainly   not. 
[Keating,  J.     Are  there  not  many  passages  in  the  course  of  the  editorial  remarks 
which  it  is  impossible  to  read  without  feeling  that  they  convey  very  serious  insinua- 
tions against  the  plaintiff'!]     No  doubt  many   of  them   are  strongly   expressive  of 
dissatisfaction  at  the  plaintiff's  conduct  and  motives  in  publishing  such  a  document. 
But  the  language  of  criticism  is  not  to  be  too  rigidly  scanned.     Take  the  case  of  an 
indecent  print  or  book  :  is  a  man  bound  to  lay  on  his  strictures  upon  the  tendency 
of  the  production  with  a  sparing  hand  I     In  the  justly -celebrated  case  of  Curr  v.  Hood, 
1  Campb.  354,  n.,  Lord  Ellenborough  lays  down  the  rule  as  to  literary  criticism  in  a 
manner  which  has  never  yet  been  impugned.     "One  writer,"  he  says,  "in  exposing 
the  follies  and  errors  of  another,  may  make  use  of  ridicule,  however  poignant.    Ridicule 
is  often  the  fittest  weapon  that  can  be  employed  for  such  a  purpose.     If  the  reputation 
or  pecuniary  interests  of  the  person  ridiculed  suffer,  it  is  damnum  absque  injuria.    \\  here 
is  the  liberty  of  the  press,  if  an  action  can  be  maintained  on  such  principles?     Perhaps 
the  plaintiff's  Tour  through  Scotland  is  now  unsaleable  :  but,  is  he  to  be  indemnified 
by  receiving  a  compensation  in  damages  from  the  person  who  may  have  opened  the 
eyes  of  the  public  to  the  bad  taste  and  inanity  of  his  compositions  :  Who  would  have 
bought  the  works  of  Sir  Robert  Kilmer,  after  he  [356]  had  been  refuted  by  Mr.  Locke? 
But,  shall  it  be  said  that  he  might  have  sustained  an  action  for  defamation  against  that 
great  philosopher,  who  was  labouring  to  enlighten  and  ameliorate  mankind  .'    We  really 
must  not  cramp  observations  upon  authors  and  their  works.     They  should  be  liable  to 
criticism,  to  exposure,  and  even  to  ridicule,  if  their  compositions  be  ridiculous  :  other- 
wise, the  first  who  writes  a  book  on  any  subject  will  maintain  a  monopoly  of  sentiment 
and  opinion  respecting  it.     This  would  tend  to  the  perpetuity  of  error.     Reflection  on 
personal  character  is  another  thing.     Shew  me  an  attack  on  the  moral  character  of  this 
plaintiff',  or  any  attack  upon  his  character  unconnected  with  his  authorship,  and  I  shall 
be  as  ready  as  any  judge  who  ever  sat  here  to  protect  him  :  but  I  cannot  hear  of  malice 
on  account  of  turning  his  works  into  ridicule."     And  he  concluded  by  telling  the  jury, 
that,  "if  the  writer  of  the  publication  complained  of  had  not  travelled  out  of  the  work 
he  criticised,  for  the  purpose  of  slander,  the  action  would  not  lie ;  but,  if  they  could 
discover  in  it  anything  personally  slanderous  against  the  plaintiff',  unconnected  with 
the  works  he  had  given  to  the  public,  in  that  case  he  had  a  good  cause  of  action,  and 
they   would  award  him  damages  accordingly."     [Erie,  C.  J.     The  language  of  the 
same  learned  judge  in  Tabart  v.  Tipper,  ante,  p.  350,  is  also  very  cogent.]     In  Soane  v. 
Knight,  M.  &  M.   74,   Lord  Tenterden,   in  summing  up,    says:    "This   publication 
professes  in  substance  to  be  a  criticism  on  the  architectural  works  of  the  plaintiff'. 
On  such  works,  as  well  as  on  literary  productions,  any  man  has  a  right  to  express  his 
opinion,  and,  however  mistaken  in  point  of  taste  that  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  author  or  artist,  the  person  entertaining  it  is  not 
precluded  by  law  from  its  fair,  reasonable,  and  temperate  expression.    It  may  be  fairly 
and  [357]  reasonably  expressed,  although  through  the  medium  of  ridicule."    In  Thompson 
v.  ShackM,  M.  &  M.  187,  where  the  proprietor  of  a  newspaper  described  a  certain  painting 
of  the  plaintiff',  an  artist,  as  a  mere  daub,  and  used  other  strong  terms  of  censure, 
Best,  C.  J.,  in  summing  up  to  the  jury,  said  :  "The  question  for  you  is,  whether  the 
publication  is  a  fair  and  temperate  criticism  on  the  painting  of  the  plaintiff',  or  whether 
it  be  made  the  vehicle  of  personal  malignity  towards  the  plaintiff.     I  have  myself  (in 
Dunne  v.  Anderson,  R.  &  M.  287)  acted  on  the  doctrine  of  my  Lord  Ellenborough  in 
the  case  referred  to  (Carr  v.  Hood),  though  I  do  not  go  quite  so  far  as  he  did  in  that 
case,  because  I  think  no  personal  ridicule  of  the  author  is  justifiable  ;  but,  if  this  be 
really  an  honest  criticism,  and  no  more,  this  defendant  is  entitled  to  your  verdict.     If 

(a)  Otherwise,  a  blind  reviewer,  or  one  who  dictates  his  criticisms  to  an  amanuensis, 
would  be  excluded  from  the  protection  afforded  by  this  rule  of  law. 
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he  has  exceeded  the  limit  of  fair  and  honest  criticism,  then  yon  will  find  for  the 
plaintiff."  That  is  in  substance  the  manner  in  which  the  jury  were  directed  in  the 
present  case.  So,  in  Dibdin  v.  Swan,  1  Esp.  N.  P.  C.  28,  Lord  Kenyon  says, — "The 
editor  of  a  public  newspaper  may  fairly  and  candidly  comment  on  any  place  or  species 
of  public  entertainment ;  but  it  must  be  done  fairly  and  without  malice  or  view  to 
injure  or  prejudice  the  proprietors  in  the  eyes  of  the  public  (a)1.  If  so  done,  how 
ever  severe  the  censure,  the  justice  of  it  screens  the  editor  from  Legal  animadversion  ; 
but,  if  it  can  be  proved  that  the  comment  is  unjust,  is  malevolent,  or  exceeding  the 
bounds  of  fair  opinion,  such  is  a  libel,  and  therefore  actionable."  And  Lord  Tenterdcu, 
in  Macleod  v.  JVakUy,  ■">  Q  &  P.  311,  says  :  "  Whatever  is  [358]  fair,  and  can  be  reason- 
ably said  of  the  works  of  authors,  or  of  themselves  as  connected  with  their  works,  is 
not  actionable,  unless  it  appears,  that,  under  the  pretext  of  criticising  the  works,  the 
defendant  takes  an  opportunity  of  attacking  the  character  of  the  author  ;  and  then  it 
will  be  a  libel."  And  see  Delaney  v.  Jones,  4  Esp.  N.  P.  C.  191.  Here,  the  comments 
were  fully  justified.  Every  man  knows  that  the  first  temptation  to  domestic 
dishonesty  is  inculcated  by  this  sort  of  dealing.  Suppose  a  handbill  were  published 
by  a  candidate  at  an  election,  saying  that  those  electors  who  voted  for  him  would  not 
be  forgotten, — would  not  a  public  journalist  be  justified  in  commenting  upon  it  in  the 
strongest  of  terms?  what  can  be  more  insidious,  more  dangerous,  and  more  fatal  to 
society  than  the  dissemination  of  such  a  document  as  this  1  And  whose  duty  is  it  to 
criticise,  to  expose,  and  if  necessary  to  stigmatize,  any  publication  or  an_y  practice  of 
trade  which  has  a  tendency  to  corrupt  and  to  debase  the  public  morals,  if  it  be  not 
that  of  the  journalist  1  What  would  become  of  the  boasted  liberty  of  the  press,  if 
this  be  not  conceded  to  it?  The  jury  expressly  negatived  all  personal  imputation. 
[Elrle,  C.  J.  I  told  them,  that,  if  there  was  a  word  which  went  beyond  fair  remark 
upon  the  contents  and  the  effect  of  the  handbill,  or  contained  any  attack  upon  the 
plaintiff  in  his  private  life,  the  publication  would  be  unjustifiable  (a)2.  I  certainly  said 
that  1  could  find  none  such  ;  but  I  left  it  to  the  jury  to  exercise  their  own  judgment 
upon  it.]  The  direction  was  strictly  in  accordance  with  the  law  which  has  prevailed 
ever  since  the  time  of  Lord  Ellenhorough.  And  there  is  no  pretence  for  saying  that 
the  verdict  was  against  evidence.  [Erie,  C.  J.  That  part  of  the  rule  presents  the 
same  question  in  another  form.] 

[359]  Ribton  and  Lawrence,  in  support  of  the  rule.  The  statement  made  by 
Alderman  Humphery,  being  non-judicial,  voluntary,  and  unauthorized,  is  clearly  with- 
out the  protection  which  the  law  has  thrown  around  "fair  and  temperate  criticism." 
In  MlQregor  v.  Thwaites,  ?>  B.  &  C.  24,  4  I).  &  R.  695,  where  the  matter  brought  before 
the  magistrate  was  not  brought  before  him  in  his  judicial  character,  or  in  the  discharge 
of  his  magisterial  functions,  its  publication  could  not  be  justified  on  the  ground  of  its 
being  a  correct  report  of  the  proceedings.  It  is  only  where  the  publication  consists 
of  "a  fair,  correct,  and  impartial  (though  not  verbatim)  report  of  a  trial  in  a  court  of 
justice,"  without  any  comment  reflecting  upon  any  of  the  parties  whose  names  appear 
in  it,  that  it  is  justifiable  :  Lewis  v.  Air//,  27  Law  .].,  Q.  B.  282.  Lord  Campbell  there 
says  :  "  As  to  magistrates,  if,  while  occupying  the  bench  from  which  magisterial  business 
is  usually  administered,  they,  under  pretence  of  'giving  advice,'  publicly  hear  slanderous 
complaints  over  which  they  have  no  jurisdiction,  although  their  names  may  be  in  the 
commission  of  the  peace,  a  report  of  what  passes  before  them  is  as  little  privileged  as  if 
they  were  illiterate  mechanics  assembled  in  an  alehouse."  What  possible  justification 
can  there  be  for  the  heading  of  the  article  set  out  in  the  first  count,—'  Encouraging 
servants  to  rob  their  masters'?"  I  low  can  il  be  said  that  that  does  not  convey  a  serious 
personal  imputation  upon  the  plaintiff?  It  is  like  the  heading  of  the  publication  in 
LewU  v.  Clement,  ■'!  I!.  &  Aid.  702,  "Shameful  conduct  of  an  attorney,"  which  was  held 
to  deprive  the  defendant  of  the  immunity  he  would  otherwise  have  been  entitled  to. 

There  is  no  analogy  between  a  document  of  this  sort  and  a  1 k  or  a  work  of  art.     The 

author  and  the  artist  challenge  and  invite  criticism.  I!ut  this  is  a  mere  price  list.  A 
bookseller's  catalogue  of  necessity  [360]  must  contain  many  books  of  an  immoral  or  an 
irreligious  tendency  ;  yet  no  one  could  for  a  moment  suggest  that  a  newspaper  editor 

('0'  It  is  difficult  to  see  what  other  object  an  editor  can  have  in  writing  strictures 
upon  a  public  entertainment,  if  it  be  not  to  "prejudice  the  proprietor  in  the  eyes  of 
the  public,"  by  inducing  them  to  abstain  from  patronizing  his  exhibition. 

(a)2  See  Cfreen  \.  ('i>'i/>iii<ni,  5  Scott,  340,  l  Y  ('.  92. 
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would  therefore  be  justified  in  writing  of  the  person  issuing  it  that  he  is  an  immoral 
or  an  irreligious  man.  The  ground  of  justification  in  cases  of  this  sort  extends  no 
further  than  in  the  case  of  privileged  communications:  see  Somerville  v.  Hawkins, 
10  C.  B.  583;  Taylor  v.  Hawkins,  16  Q.  B.  308;  Gilpin  v.  Fowler,  23  Law  J.,  Exch. 
152.  In  Tuson  v.  Evans,  12  Ad.  &  E.  733,  lord  Den  man  says:  "Anyone,  in  the 
transaction  of  business  with  another,  has  a  right  to  use  language  bona  tide,  which  is 
relevant  to  that  business,  and  which  a  due  regard  to  his  own  interest  makes  necessary, 
even  if  it  should  directly,  or  by  its  consequences,  be  injurious  or  painful  to  another : 
and  this  is  the  principle  on  which  privileged  communication  rests  :  but  defamatory  com- 
ments on  the  motives  or  conduct  of  the  party  with  whom  he  is  dealing,  do  not  fall 
within  that  rule."  And  in  Harrison  v.  Bush,  5  Ellis  &  B.  341,  348,  Lord  Campbell 
says:  "During  the  argument,  a  legal  canon  was  propounded  for  our  guidance  by  the 
plaintiff's  counsel ;  and  this  we  are  willing  to  adopt,  as  we  think  that  it  is  supported 
by  the  principles  and  authorities  upon  which  the  doctrine  of  privileged  communications 
rests.  'A  communication  made  bona  fide  upon  any  subject  matter  in  which  the  party 
communicating  has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding  interest  or  duty,  although  it  contain 
criminatory  matter  which,  without  this  privilege,  would  be  slanderous  and  actionable.'  " 
And  further  on  he  says:  "'Duty,'  in  the  proposed  canon,  cannot  be  confined  to  legal 
duties,  which  may  be  enforced  by  indictment,  action,  or  mandamus,  but  must  include 
moral  and  social  duties  of  imperfect  obligation."  What  moral  or  social  duty  had  this 
defendant  to  ma-[361]-lign  and  vilify  the  plaintiff!  In  Wilson  v.  Reed,  1  Fost.  & 
Fin.  14!),  Hill,  J.,  says:  "Any  publication  which  exposes  an  individual  to  hatred, 
contempt,  or  ridicule,  being  published  without  lawful  excuse,  is  a  libel "  (a)1.  In 
Gaihercolt  v.  Miall,  15  M.  &  W.  319,  a  doubt  is  suggested  by  Parke,  B.,  as  to  the 
right  of  comment  or  criticism  on  unpublished  sermons.  In  Davison  v.  Duncan,  7  Ellis 
&  B.  229,  Lord  Campbell  says  :  "  A  fair  account  of  what  takes  place  in  a  court  of 
justice  is  privileged.  The  reason  is,  that  the  balance  of  public  benefit  from  the 
publicity  is  great.  It  is  of  greaCconsequence  that  the  public  should  know  what  takes 
place  in  court;  and  the  proceedings  are  under  the  control  of  the  judges.  The  incon- 
venience, therefore,  arising  from  the  chance  of  the  injury  to  private  character  is 
infinitesimally  small  as  compared  to  the  convenience  of  publicity.  But  it  has  never 
yet  been  contended  that  such  a  privilege  extends  to  a  report  of  what  takes  place  at  all 
public  meetings.  Even  if  confined  to  a  report  of  what  was  relevant  to  the  object  of 
the  meeting,  it  would  extend  the  privilege  to  an  alarming  extent.  If  this  plea  is 
good,  a  fair  account  of  what  takes  place  may  be  published,  whatever  harm  the  publica- 
tion may  do  to  private  character,  provided  it  take  place  at  a  meeting  of  a  public 
nature, — a  wide  description,  embracing  all  kinds  of  meetings,  from  a  county  meeting 
to  a  parish  meeting.  At  such  meetings  things  may  well  be  said  very  relevant  to  the 
subject  in  hand,  yet  very  calumnious.  In  what  an  unhapp}'  situation  the  culumniated 
person  would  be  if  the  calumny  might  be  published  and  yet  he  could  not  bring  an 
action  and  challenge  the  publishers  to  [362]  prove  its  truth  ! "  Assuming  that  the 
handbill  was  properly  the  subject  of  comment, — what  is  there  in  it  to  warrant  the 
defendant  in  holding  the  plaintiff  out  as  a  thief, — a  "picker  up  of  unconsidered  trifles," 
or  as  one  who  incites  others  to  commit  felony  i 

Byles,  J. (a)2.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  can  see  no 
distinction  between  a  handbill  or  a  circular  or  advertisement  which  is  published  to  all 
the  world,  and  a  book  :  both  are  literary  productions,  and  are  addressed  to  the  public, 
and  both  are  subject  to  the  same  comment  and  criticism.  The  shape  in  which  they 
are  published  makes  no  difference  :  many  advertisements,  indeed,  are  issued  in  the 
form  of  books.  Two  thirds  of  the  daily  newspapers  are  usually  taken  up  with 
advertisements  of  various  sorts.  It  is  plain,  therefore,  that  the  form  in  which  the 
publication  appears  can  make  no  difference.  The  rule  is  clear,  that,  although  what  is 
said  might  under  other  circumstances  fall  within  the  general  definition  of  a  libel,  as  a 
publication  calculated  to  bring  another  into  ridicule  or  hold  him  up  to  contempt,  yet, 

(a)1  The  learned  judge  also  says  :  "There  is,  indeed,  a  rule  which  I  may  state  to 
the  jury,  that  it  is  allowable  to  discuss  matters  of  public  interest  in  the  columns  of  the 
newspapers,  but  it  must  be  done  bona,  fide  and  without  malice,  or  anything  beyond 
what  is  necessary  for  public  discussion." 

(a)2  Williams,  J.,  was  engaged  in  the  Divorce  Court. 
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where  the  comments  do  not  exceed  the  bounds  of  fair  and  reasonable  criticism,  the 
law  allows  the  privilege.  There  are  numerous  authorities  shewing  and  enforcing  the 
rule  where  the  criticism  is  in  writing :  but,  though  I  asked  in  the  course  of  the  argu- 
ment if  there  was  any  case  in  which  that  rule  had  been  extended  to  oral  criticism, 
none  has  been  cited  :  but  I  agree  with  Mr.  James  that  that  is  a  far  stronger  case  for 
privilege  than  the  other.  It  would  manifestly  be  absurd  to  hold  that  a  written 
criticism  is  justifiable,  but  that  the  same  remarks  made  orally  would  be  destitute  of 
that  privilege.  That  being  so,  it  seems  to  follow  that  this  handbill  was  the  [363] 
legitimate  subject  of  fair  comment,  whether  oral  or  otherwise.  It  is  conceded  that  the 
remarks  made  by  Alderman  Humphery  were  not  privileged  because  uttered  in  a  court 
of  justice  :  and  they  stand,  therefore,  precisely  upon  the  same  footing  as  if  the  alder- 
man had  addressed  them  to  any  private  individual.  It  seems  to  me  that  the  comments 
so  made  by  him  were  privileged,  provided  the  jury  were  of  opinion  that  they  did  not 
exceed  the  line  of  fair  and  reasonable  criticism  on  the  publication  put  forth  by  the 
plaintiff,  and  did  not  reflect  upon  his  private  character  :  and  the  same  rule  applies  to 
the  article  in  the  [newspaper.  The  real  question  was, — did  the  remarks  exceed  the 
fair  licence  of  criticism,  and  degenerate  into  reflections  upon  the  private  character  of 
the  plaintiff!  It  seems  to  me  that  the  question  is  precisely  the  same  upon  both  counts 
of  the  declaration.  Mr.  Ribton,  on  moving  for  the  rule,  complained  that  my  Lord  in 
his  summing-up  did  not  draw  the  attention  of  the  jury  to  the  distinction  between  the 
two  counts,  but  gave  them  the  same  direction  as  to  both.  But  it  appears  from  the 
report  of  the  trial  in  2  Fost.  &  F.  N.  P.  74,  that  the  Lord  Chief  Justice,  with  refer- 
ence to  the  second  count,  told  the  jury  that,  if  the  defendant  had  said  one  word 
against  the  plaintiff  with  reference  to  his  private  life  or  his  mode  of  managing  his 
business,  there  would  be  no  excuse  for  the  publication  ;  but  that,  if  the  plaintiff  put 
forth  a  handbill  which  in  the  opinion  of  the  editor  was  most  dangerous  to  honesty, 
and  held  out  a  temptation  to  servants  to  depart  from  their  duty,  it  might  be  the 
editor  would  be  able  to  excuse  before  a  jury  the  remarks  he  had  made,  if  in  their 
judgment  they  were  well  founded  and  wholly  applicable  to  it.  That  seems  to  me  to 
have  been  a  correct  direction  as  to  the  second  count ;  and  I  think  it  is  equally  correct 
if  applied  to  the  first  count.  There  is,  therefore,  as  far  as  I  can  see,  [364]  no  objection 
whatever  to  the  way  in  which  the  case  was  left  to  the  jury.  They  were  told,  that, 
although  prima  facie  libellous,  the  observations  made  upon  the  hand-bill,  whether 
made  by  Alderman  Humphery  or  by  the  defendant,  were  justifiable  or  not  as  they  did 
or  did  not  transgress  the  limits  I  have  already  pointed  out.  Then,  as  to  the  verdict 
being  against  evidence.  Actions  for  libel  stand  on  a  peculiar  footing.  The  statute 
32  (t.  3,  c.  60,  which  is  declaratory  of  the  law,  says  that  the  judge  may, — which  has 
sometimes  been  construed  shall, — give  his  opinion  ;  but  that,  whether  the  publication 
is  libellous  or  not,  is  a  question  for  the  jury.  The  rule  is  the  same  in  civil  as  in 
criminal  cases.  Here,  the  Lord  Chief  Justice  did  give  his  opinion  ;  and  he  left  the 
true  question  for  the  jury.  It  is  not  necessary  for  me  to  say  whether  or  not  I  should 
have  come  to  the  same  conclusion  that  the  jury  did  :  but  we  cannot  withdraw  from 
them  that  which  was  the  legitimate  subject  for  their  determination.  Besides, 
I  cannot  help  thinking  that  Alderman  Humphery 's  comments  upon  the  publication 
were  apt  and  laudable  ;  and  I  incline  to  say  as  much  of  the  article  in  the  newspaper, 
which  forms  the  subject  of  the  second  count.  Even  if  a  jury  could  be  induced  to  find 
a  verdict  for  the  plaintiff  in  such  a  case,  no  jury  would  give  more  than  nominal  damages, 
To  refuse  to  send  the  cause  down  again,  therefore,  will  be  mercy  to  the  plaintiff. 

KEATING,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
declaration  complains  in  two  separate  counts  of  two  publications  injuriously  reflecting 
upon  his  character, — the  one  consisting  of  a  report  of  certain  unauthorised  statements 
made  by  Alderman  Humphery  which  were  not  justified  by  the  occasion, — the  other, 
of  an  article  written  by  the  editor  of  the  newspaper.  Now,  much  of  Mr.  Ribton's 
argument  has  been  directed  to  establish  thai  which  [365]  was  not  contested  by  the 
counsel  for  the  defendant,  viz.  that  the  occasion  on  which  Alderman  Humphery  made 
the  statements  contained  in  the  first  count  would  not  have  protected  them,  any  more 
than  if  they  had  been  made  at  any  other  place  than  the  justice-room,  Guildhall.  Bui 
the  defendant  insists  that  he  had  a  right  to  print  those  statements  in  his  newspaper, 
and  to  add  observations  of  his  own,  and  that,  if  those  statements  and  observations 
contained  only  fail- criticism  on  the  plaintiff's  publication,  they  are  privileged.  It  is 
conceded,  that,  whilst  the  editor  or  proprietor  of  a  newspaper  is  justified  in  comment- 
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ing,  nay,  in  the  discharge  of  his  public  duty  may  l>e  obliged  to  comment,  fairly  and 
impartially  on  any  publication  or  passing  event, — and  I  see  no  distinction  in  this 
respect  between  a  publication  in  the  shape  of  a  handbill  and  any  other  description  of 
publication, — yet,  in  making  such  comments,  he  must  take  care  that  they  do  not 
degenerate  into  imputations  of  personal  motives  or  reflect  upon  the  private  character 
of  another.  During  a  considerable  portion  of  the  argument,  I  was  under  the  impres- 
sion that  the  question  left  by  my  Lord  to  the  jury  was,  whether  the  articles  com- 
plained of  were  a  fair  comment  on  the  handbill,  without  drawing  their  attention  to 
the  limit  of  the  rule,  viz.  that  the  comment  must  not  involve  an  attack  upon  private 
character.  That,  however,  was  afterwards  set  right.  There  is  no  doubt  that  his 
Lordship  did  in  distinct  terms  tell  the  jury,  that,  although  a  fair  comment,  it  would 
not  be  privileged  if  it  reflected  on  the  private  character  of  the  plaintiff.  That  was  a 
perfectly  correct  direction  ;  and  I  am  not  aware  of  any  other  mode  which  would  have 
been  more  correct.  I  think  my  Lord  was  perfectly  right  in  telling  the  jury  that  there 
was  no  distinction  as  to  fair  comment  and  criticism  between  a  handbill  and  a  book  or 
any  other  publication  ;  as  also  in  telling  [366]  them  that  if  they  thought  that  the 
language  of  the  alleged  libels  was  that  of  fair  criticism,  and  free  from  personal  imputa- 
tion, the  defendant  was  entitled  to  their  verdict.  As  to  the  evidence, — no  doubt 
many  passages  in  the  articles  do  go  very  near  to  impute  personal  and  improper 
motives  to  the  plaintiff;  and  it  is  not  necessary  for  me  to  say  what  view  I  should  have 
taken  if  I  had  been  upon  the  jury.  But  it  was  peculiarly  a  question  for  the  jury,  and 
it  was  properly  left  to  them  ;  and,  it  being  the  undoubted  privilege  of  the  jury  to  say 
whether  the  publication  was  libellous  or  not,  and  they  having  found  that  it  was  not 
libellous  in  the  sense  of  containing  personal  imputations  such  as  would  deprive  it  of 
the  character  of  fair  criticism,  I  do  not  think  it  is  competent  to  us,  even  if  satisfied 
that  it  did  contain  personal  imputations,  by  granting  a  new  trial  as  for  a  verdict 
against  evidence,  to  take  the  ease  out  of  the  hands  of  the  jury,  and  thus  deprive  them 
of  the  privilege  which  the  legislature  has  declared  that  they  and  they  only  ought  to 
enjoy, — if  not  by  the  express  terms  of  the  act,  by  the  spirit  of  it,  as  construed  by 
many  decisions.  The  case  having  been  properly  left  to  the  jury,  and  they  having 
decided  that  the  comments  were  fair  and  free  from  personal  imputation,  I  think  we 
could  not  grant  a  rule  for  a  new  trial  as  for  a  verdict  against  evidence,  even  if  our 
impression  were  stronger  than  it  is  to  the  contrary.  I  also  entirely  agree  with  my 
Brother  Byles  that  the  heading  of  the  handbill  was  most  mischievous  and  calculated 
to  lead  to  most  injurious  results.  Upon  the  whole,  I  am  of  opinion  that  the  rule 
should  be  discharged. 

Erle,  C.  J.  I  have  scarcely  anything  to  add  to  what  has  fallen  from  my  two 
learned  Brothers,  except  to  say  that  I  entirely  concur  in  the  opinions  they  have 
expressed.  The  plaintiff  addressed  a  handbill  to  the  public  [367]  for  the  purpose  of 
promoting  his  own  interest  ;  and  it  was  thought  by  the  jury  to  have  a  tendency  to 
encourage  servants  to  rob  their  masters.  The  defendant  in  his  newspaper  made 
observations  reaching  to  that  effect.  His  remarks,  as  well  as  those  of  Alderman 
Humphery,  were  confined  to  the  tendency  of  the  handbill,  and  warning  masters  of  the 
evils  which  might  be  expected  to  result  from  it.  The  question  of  law  before  us  is, 
whether  the  privilege  of  fair  criticism  and  remark  upon  literary  productions  extends 
to  criticism  and  remark  upon  such  a  thing  as  this.  There  can,  I  think,  be  no  doubt 
that  in  principle  it  does.  I  therefore  fully  concur  in  the  judgment  of  the  court,  and 
think  there  is  no  ground  whatever  for  finding  fault  with  the  verdict. 

Rule  discharged. 

Gleddon  v.  Trebble.     Nov.  17th,  1860. 

[S.  C.  30  L.  J.  C.  P.  160.     Referred  to,  Didisheim  v.  London  and  Westminster  Bank, 

[1900]  2  Ch.  44.] 

An  action  having  been  brought  by  the  wife  of  a  lunatic  (not  so  declared  by  commis- 
sion) in  his  name,  for  the  recovery  of  a  debt,  the  defendant  paid  the  money  into 
court : — The  court  made  absolute  a  rule  for  payment  of  the  money  out  to  the  wife. 
— A  rule  which  does  not  ask  for  costs  cannot  be  made  absolute  with  costs. 

The  plaintiff  in  this  case  was  confined  in  Bethlem  Hospital  as  a  lunatic,  and  totally 
incapable  of  attending  to  his  affairs.     He  had  not,  however,  been  declared  lunatic 
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under  a  commission.  The  action  was  brought  in  his  name  by  his  wife,  to  recover  a 
sum  of  3821.  18s.  8d.  which  had  been  remitted  from  India  for  her  use.  The  defendant 
having  paid  the  money  into  court, — 

Bovill,  Q.  ft,  on  a  former  day  in  this  term,  on  behalf  of  the  wife,  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  the  money  should  not  be  paid  out  to 
her.  He  referred  to  Rock  v.  Slade,  7  Dowl.  P.  C.  22,  where  it  was  held  that  the  wife 
of  a  lunatic  who  has  no  committee  has  a  sufficient  implied  authority  to  sue  in  the  name 
of  a  lunatic  for  debts  due  to  him. 

[368]  Brett  shewed  cause.  The  action  is  founded  upon  a  supposed  implied 
authority  in  the  wife  to  bring  it  in  the  name  of  her  husband,  he  being  lunatic. 
[Byles,  J.  There  certainly  is  a  difficulty.  The  plaintiff  or  his  lawful  attorney  is  the 
proper  person  to  receive  the  money.  What  authority  can  the  wife  produce?]  None. 
Suppose  the  plaintiff  should  recover,  and  should  then  repudiate  the  authority  of  the 
wife  or  the  attorney  to  receive  this  money,  what  will  be  the  plaintiff's  position  ?  The 
defendant  has  no  desire  to  interpose  any  difficulty  :  he  is  willing,  and  always  has  been, 
to  pay  over  the  money  on  being  indemnified.  And,  at  all  events,  if  the  court  should 
think  this  rule  should  be  made  absolute,  it  is  submitted  that  the  defendant  should  not 
be  made  to  pay  the  costs  of  this  motion.  In  Bock  v.  Slade,  the  court  expressly  guards 
itself  from  saying  that  the  order  of  the  court  would  afford  any  protection  to  the 
defendant  in  the  case  supposed. 

Bovill,  Q.  C  ,  in  support  of  the  rule.  There  can  be  no  doubt  that  the  wife  had 
a  sufficient  authority  under  the  circumstances  to  bring  the  action.  In  the  case 
referred  to,  Lord  Abinger  says:  "It  is  every  day's  practice  to  sue  in  the  name  of  a 
lunatic,  and  I  never  heard  any  question  as  to  the  propriety  of  such  an  action  where 
no  committee  was  appointed.  If  we  were  to  compel  a  party  to  go  into  equity  for  the 
appointment  of  a  committee,  there  are  many  instances  in  which  a  lunatic  might  starve 
before  he  could  recover  his  money.  If  the  defendant  wants  the  protection  of  this 
court,  he  should  let  the  plaintiff  obtain  judgment.  It  seems  to  me  that  the  rule  of 
this  court  would  be  sufficient  protection,  though  I  do  not  give  any  positive  opinion 
on  that  point."  If  the  defendant  thought  the  action  was  brought  without  sufficient 
authority,  he  might  have  come  and  asked  the  court  to  stay  the  pro-[369]-ceedings. 
He  has  not  thought  fit  to  adopt  that  obvious  course:  and,  by  paying  money  into 
court  in  the  cause,  he  admits  that  the  action  is  properly  brought,  and  cannot  after- 
wards be  heard  to  deny  it.  [Erie,  C.  J.  I  feel  no  difficulty  as  to  making  the  rule 
absolute  for  the  payment  out  of  the  money  ;  but  I  think  it  should  be  without  costs.] 
As  the  defendant  has  thought  fit  to  come  and  oppose  the  rule,  he  ought  to  pay  costs. 
[Byles,  J.  The  master  informs  me  that  the  rule  does  not  ask  for  costs.  Erie,  C.  J. 
If  you  get  your  rule  made  absolute  in  its  terms,  what  more  can  you  want1?]  The  rule 
was  advisedly  drawn  in  its  present  shape,  it  being  thought  that  the  defendant  would 
feel  compelled  to  appear  and  shew  cause  if  called  upon  to  pay  the  costs  of  the  motion  ; 
whereas,  the  rule  being  drawn  up  without  costs,  he  need  not  have  come.  The  court 
has  undoubted  jurisdiction  over  the  costs  in  every  case.  [Erie,  C.  J.  I  do  not 
remember  any  case  of  a  rule  being  made  absolute  with  costs,  where  it  did  not  ask  for 
costs  (a).  You  are  not  hurt  by  the  defendant's  appearance;  for,  you  must  in  any 
event  have  been  instructed  to  come  to  make  your  rule  absolute.  Keating,  J.  You 
will  retire  with  the  satisfaction  of  reflecting  that  you  have  for  once  asked  too  little.] 

Rule  absolute  in  its  terms. 


[370]    St.  Losky  and  Others  v.  Grekn  and  Another.     Nov.  7th,  1860. 

Where  an  amendment  at  the  trial  merely  consists  in  the  correction  of  a  blunder  in  the 
statement  of  the  contract,  and  docs  not  vary  the  real  question  the  parties  came  to 
try,  the  judge  is  warranted  in  allowing  it  without  imposing  any  condition. — A  count 

(a)  In  (4ray  on  Costs,  p.  481,  it  is  said  :  "  Where  a  rule  does  not'ask  for  costs,  no 
costs  can  be  given  on  making  it  absolute;  for,  it  is  the  clear  and  settled  practice  of 
the  courts  not  to  give  more  than  is  asked  for;  and  this  applies  to  cases  where,  if 
costs  had  been  asked  for,  they  would  have  been  granted  according  to  the  genei  il 
practice  of  the  courts:"  and  for  this  the  learned  author  cites  The  Kim/  v.  The  Sheriff 
of  Middlesex,  2  Dowl.  I'.  C.  5,  i  C.  .v.  M.  182,  :;  Tyrwh.  440. 
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stated  that  the  defendants  contracted  to  sell  to  the  plaintiffs  a  cargo  of  "  Merthyr 
coal  of  the  description  culhd  through  and  through,  to  be  hand-picked."  This  description 
being  proved  at  the  tiial  to  be  inconsistent  and  unintelligible,  and  the  real  contest 
being  whether  or  not  the  contract  was  for  "  hand-picked  coal,"  the  judge  amended 
by  striking  out  the  words  in  italics,  the  costs  of  the  amendment  being  defendants' 
costs  in  the  cause.  The  jury  having  found  for  the  plaintiffs, — Held,  that  the 
amendment  was  properly  made. 

This  was  an  action  for  the  breach  of  a  contract  for  the  supply  of  a  cargo  of  coals. 

The  first  count  of  the  declaration  stated  that,  by  an  agreement  made  between 
the  plaintiff's  and  the  defendants,  the  defendants  agreed  to  sell  to  the  plaintiffs,  and 
the  plaintiff's  agreed  to  buy  of  the  defendants,  certain  goods  upon  certain  terms  then 
agreed  upon  between  the  plaintiffs  and  the  defendants,  to  wit,  1000  tons  of  Thomas's 
Merthyr  coal  of  the  description  called  through  and  through,  to  be  hand-picked,  at 
a  certain  price,  to  wit,  8s.  9d.  per  ton  delivered  free  on  board  the  ship  "  Sarah  Park  " 
at  Cardiff':  General  averment  of  performance  by  the  plaintiffs:  Breach,  that  the 
defendants  did  not  nor  would  deliver  to  the  plaintiff's  on  board  the  said  ship,  in 
manner  provided  for  by  the  said  agreement,  coal  of  the  quality,  condition,  and  descrip- 
tion in  the  said  agreement  mentioned,  but,  on  the  contrary  thereof,  delivered  on 
board  the  said  ship  coal  of  a  much  inferior  quality,  condition,  and  description,  &c. 

There  was  a  second  count  upon  a  similar  contract  for  a  cargo  of  "Carr's  Merthyr 
steam  coal ;  "  but  this  was  abandoned  at  the  trial. 

The  defendants  pleaded,  first,  that  they  did  not  agree  as  alleged  :  secondly,  to  the 
first  count,  that,  after  the  making  of  the  contract  in  that  count  alleged,  it  was  mutually 
agreed  by  and  between  the  plaintiffs  and  the  defendants  that  a  different  description 
of  coal,  to  wit,  "Carr's  Merthyr  steam  coal"  should  be  substituted  for  the  coal  in  the 
first  count  mentioned,  and  that  such  [371]  substituted  contract  was  duly  performed 
by  the  defendants.     Issue  thereon. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Trinity  Term, 
the  plaintiff'  St.  Losky  stated  that  Mr.  Compton,  one  of  the  defendants,  called  upon 
him  and  contracted  to  sell  him  1000  tons  of  Thomas's  Merthyr  coal,  through  and 
through,  at  8s.  6d.  per  ton,  to  be  delivered  free  on  board  the  ship  "  Sarah  Park  "  at 
Cardiff,  for  San  Francisco  :  but  that  Compton  shortly  afterwards  called  on  him  again, 
and  told  him  he  could  not  supply  Thomas's  Merthyr  coal,  and  thereupon  it  was 
agreed  that  Carr's  Merthyr  coal  should  be  supplied  instead,  at  8s.  9d.  per  ton,  to  be 
hand-picked  :  that,  in  the  bill  of  lading  under  which  the  coals  were  shipped,  they 
were  described  simply  as  "Carr's  Merthyr  coal ;"  and  that  he  remonstrated  with  the 
defendants,  but  the  ship  had  already  sailed. 

A  clerk  of  the  plaintiffs,  who  was  called,  substantially  confirmed  the  statement 
made  by  St.  Losky. 

It  was  proved  that  "  through  and  through  "  meant  at  Cardiff'  skreened  coal  small 
and  large  ;  and  that  "hand-picked  "  meant  the  larger  coals  picked  out  by  hand  after 
the}'  had  been  skreened. 

Several  witnesses  were  examined  upon  interrogatories  and  cross-interrogatories  at 
San  Francisco  for  the  purpose  of  proving  the  state  of  the  cargo  upon  its  arrival  there, 
viz.  that  it  contained  a  very  large  proportion  of  dust,  and  also  to  prove  the  prices 
realized  on  the  sale  of  the  coal.  Their  answers  thereto  were  put  in  and  read.  From 
these,  it  appeared  that  the  cargo  was  found  to  contain  about  140  tons  of  small  coal 
and  dust,  which  produced  almost  nothing,  and  that  the  remainder  of  the  cargo  was 
sold  at  the  rate  of  \'2\  dollars  per  ton. 

At  the  close  of  the  plaintiffs'  case,  it  was  submitted  on  the  part  of  the  defendants 
that  the  evidence  failed  [372]  to  establish  the  contract  stated  in  the  first  count,  viz. 
a  contract  for  "  1000  tons  of  Thomas's  Merthyr  coal  of  the  description  called  through 
and  through,  to  be  hand-picked," — the  evidence  shewing  that  the  original  contract  was 
for  Thomas's  Merthyr  coal  through  and  through,  and  that  the  substituted  contract 
was  for  Carr's  Merthyr  coal,  to  be  hand-picked.  They  also  proved  that  the  average 
quantity  of  dust  in  good  coal  was  about  18  per  cent. 

The  plaintiffs'  counsel  thereupon  prayed  leave  to  amend  by  making  the  allegation 
accord  with  the  proof.  It  was  objected,  on  the  part  of  the  defendants,  that  this 
would  be  substituting  an  entirely  new  contract  :  and  he  insisted  that,  at  all  events, 
the  defendants  were  entitled  to  costs  as  upon  a  nonsuit.     The  Lord  Chief  Justice. 
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however,  was  of  opinion  that  the  real  contest  between  the  parties  was  whether  the 
contract  was  for  a  cargo  of  Merthyr  coal  hand-picked  and  whether  the  coal  shipped 
answered  that  description  :  and  he  proposed  to  amend  the  declaration  accordingly, 
reserving  the  question  of  costs.  The  plaintiffs'  counsel,  however,  standing  upon  what 
he  conceived  to  be  his  rights,  declined  to  consent  to  this;  whereupon  his  Lordship 
ordered  the  amendment  to  be  made,  the  costs  of  the  amendment  to  be  defendants' 
costs  in  the  cause. 

Witnesses  were  then  called  for  the  defendants,  who  stated  that  the  substituted 
agreement  was  for  a  cargo  of  Can's  Merthyr  coal,  that  that  description  of  coal  was 
shipped,  and  that  there  was  no  agreement  that  it  should  be  hand-picked. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  1021.  Is.  8d.,  being  the  difference 
between  the  price  realized  by  the  140  tons  of  small  coal  and  dust  and  the  price  it 
would  have  fetched  if  it  had  all  been  hand-picked,  according  to  the  contract. 

Montague  Chambers,  Q.  C,  now  moved  for  a  new  [373]  trial,  on  the  ground  that 
the  evidence  did  not  shew  any  damage  sustained  by  the  plaintiffs,  and  also  on  the 
ground  that  the  amendment  was  improperly  allowed,  or,  at  all  events,  should  only 
have  been  allowed  on  the  terms  of  the  plaintiffs'  paying  costs  as  upon  a  nonsuit, 
inasmuch  as  the  amendment  presented  an  entirely  new  issue.  [Erie,  C.  .1.  I  thought, 
as  the  evidence  shewed  that  the  contract  as  stated  in  the  first  count  was  inconsistent, 
the  real  contest  between  the  parties  was  whether  the  coal  was  to  be  hand-picked  or 
imt.  I  therefore  amended  according  to  what  I  conceived  to  be  the  substance  of  the 
matter.  I  did  not  know  how  the  amendment  would  affect  the  costs.  I  therefore 
proposed  to  reserve  the  question  of  costs.  This  course  not  being  assented  to  by  the 
defendants'  counsel,  I  determined  to  make  the  amendment,  and  directed  that  the  costs 
of  the  amendment  should  be  defendants'  costs  in  the  cause.  Byles,  J.  What  are 
costs  of  amendment?  Would  they  include  the  costs  of  the  commission '■]  The  master 
would  determine  that.  Then,  notwithstanding  the  amendment,  there  was  no  evidence 
to  warrant  the  finding  of  the  jury.  Nor  did  it  appear  that  the  plaintiffs  had  sustained 
any  damage. 

Williams,  J.  I  am  of  opinion  that  there  should  be  no  rule.  It  appears  that  in 
the  course  of  the  trial  it  became  evident  that  the  real  contest  between  the  parties  was, 
— first,  whether  the  contract  was  for  "  hand  picked  "  coal,  — secondly,  whether,  assuming 
that  the  contract  was  for  "hand-picked"  coal,  it  has  been  performed  by  the  delivery 
on  board  the  "Sarah  Park  "  of  coal  of  that  description.  Not  only  was  it  apparent 
that  this  was  the  controversy,  but  it  was  clear  that  the  pleadings  did  not  tit  that  con- 
troversy ;  the  declaration  containing  a  description  of  the  subject  matter  of  the  contract 
which  upon  the  evidence  was  inconsistent  and  [374]  contradictory  in  its  terms,  a  nd 
evidently  framed  in  mistake.  It  was,  therefore,  clearly  the  duty  of  the  judge  to 
amend  the  pleadings  so  as  to  make  them  suitable  to  the  question  in  contest  between 
the  parties.  That  being  so,  the  only  point  remaining  is,  whether  the  amendment 
ought  to  have  been  made  upon  the  terms  of  the  plaintiff's'  paying  costs.  I  think  not. 
The  defendants  must,  upon  the  finding  of  the  jury,  be  taken  to  have  contracted  to 
ship  a  cargo  of  "  hand-picked  "  coal,  and  to  have  tailed  in  the  performance  of  that  con- 
tract. They  knew  what  was  the  real  matter  in  dispute ;  and,  being  aware  thai  the 
plaintiffs  bad  made  a  blunder  in  describing  the  contract  in  their  declaration,  they 
sought  to  take  advantage  of  that  blunder  to  defeat  their  claim.  Under  those  eircum 
stances,  I  think  the  plaintiffs  were  not  entitled  to  any  costs  of  amendment.  Biteldand 
v.  Johnson,  15  C.  B.  145,  was  decided  by  this  court  upon  the  principle  which  ought 
to  govern  this  case.     There,  to  a  count  for  money  had  and  received,  the  defendant 

pleaded  that  the  "said  debt  for  money  received  becai lue  from, and  was  contra  ted 

by,  the  defendant  jointly  with  A  ,  and  not  by  the  defendant  alone,  nor  by  the  two 
jointly  and  severally,  but  only  jointly  ;"  that,  after  the  accruing  of  the  causes  of  aol  ion 
in  the  count  mentioned,  l  he  plaint  ill'  sued  A.  for  money  bad  and  received  and  in  t  tO\  er, 
and  recovered  a  judgment  against  him  for  1001.  and  costs;  and  that  the  causes  ol 
action  in  respect  of  which  the  plaintiff  bo  recovered  thai  judgment  against  A  included 
all  the  causes  of  action  to  which  that  plea  was  pleaded.  It  appeared  in  evidence,  that 
the  defendant  and  A.  hau  wrongfully  converted  the  goods  of  the  plaintiff,  by  selling 

them  ;   1  hat   the  proceeds  of  the  sale  ( I  50]. )  were  rccci\  ed  by  I  he  defendant  alone  ;   and 

that  the  plaintiff  hail  sued  A.,  and  recovered  a  verdict  for  L001.,  as  the  value  ofthi 
goods  so  converted  ;  Imt  that,  in  consequence  of  [375]  A.'s  insolvency,  he  had  obtained 
no  satisfaction.      Upon  its  being  objected   at    the  trial  of  the  action,  that  the  facts  did 
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not  sustain  the  plea,  the  judge  allowed  the  defendant  to  amend  by  substituting  for 
the  words  above  in  inverted  commas,  the  following,  "  the  said  money  was  money 
received  for  and  as  being  the  proceeds  of  the  sale  of  the  goods  in  the  last  count  and 
hereinafter  mentioned."  It  was  held  that  the  amendment  was  properly  allowed,  though 
the  judge  imposed  no  terms  on  the  defendant  That,  I  think,  is  the  true  principle. 
The  utmost  the  defendants  could  look  for  in  this  case  was,  that  the  costs  of  the 
amendment  should  be  their  costs  of  the  cause.  That  is  what  the  Lord  Chief  Justice 
intended  to  decide ;  and,  the  defendants  having  failed,  it  comes  to  the  same  thing. 
I  therefore  think  there  is  no  ground  for  finding  fault  with  what  was  done  at  that  stage 
of  the  proceedings.  As  to  the  rest,  we  understand  from  my  Lord  that  he  sees  no 
reason  to  be  dissatisfied  with  the  conclusion  the  jury  came  to,  or  to  suppose  that  any 
injustice  has  been  done.     The  application  therefore  must  fail. 

Byles,  J.  I  am  of  the  same  opinion.  Not  only  do  I  think  that  my  Lord  did  right 
in  making  the  amendment,  but  that  he  was  bound  to  make  it.  Originally,  as  well  as 
after  the  amendment  was  made,  the  main  question  was,  whether  the  coal  which  was 
the  subject  of  the  contract  was  to  be  hand-picked.  That  was  the  matter  in  controversy 
between  the  parties.  That  being  so,  the  language  of  the  222nd  section  of  the  Common 
Law  Procedure,  1852  (15  &  16  Vict.  c.  76),  as  it  seems  to  me,  left  the  learned  judge 
no  discretion.  The  statute  enacts  that  "  it  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all  times 
to  amend  all  defects  and  errors  in  any  proceeding  in  civil  cases,  [376]  whether  there 
is  anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or  error  be  that 
of  the  party  applying  to  amend,  or  not ;  and  all  such  amendments  may  be  made  with 
or  without  costs,  and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all 
such  amendments  as  may  be  necessary  for  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controversy  between  the  parties  shall  be  so  made."  Various 
statutes  have  from  time  to  time  for  more  than  500  years  been  passed,  from  the  14  E.  3, 
c.  6,  downwards,  to  facilitate  amendments,  but  the  strict  and  almost  perverse  construc- 
tion which  the  judges  put  upon  them  rendered  them  nearly  abortive.  But  now  a 
totally  different  principle  prevails.  Every  amendment  is  to  be  made  which  is  necessary 
for  determining  the  real  question  in  controversy  between  the  parties.  If  the  real 
question  in  controversy  was  not  touched  by  the  amendment,  I  think  it  might  properly 
be  made  without  costs.  The  Lord  Chief  Justice  intended  that  the  costs  of  the  amend- 
ment should  be  defendants'  costs  in  the  cause.  In  the  result  that  came  to  the  same 
thing.  As  to  the  damages,  I  collect  that  the  jury  gave  the  plaintiffs  by  way  of 
damages  the  difference  between  the  price  for  which  the  140  tons  of  small  coal  and 
dust  would  have  fetched  if  it  had  been  in  accordance  with  the  contract,  and  the  price 
for  which  it  actually  sold.     I  see  no  reason  to  find  fault  with  that. 

Keating,  J.  I  also  think  the  amendment  in  question  was  properly  made,  and  the 
terms  proposed  just.     As  to  the  rest,  I  see  no  reason  for  complaint. 

Erle,  C.  J.  As  to  the  amount  of  the  damages,  I  cannot  say  that  I  was  dissatisfied 
with  the  conclusion  the  jury  came  to.  I  do  not  call  to  mind  what  the  [377]  contest 
was  ;  but  I  find  from  Mr.  Lush's  summing-up,  which  I  have  before  me,  that  he  did  not 
claim  for  the  plaintiffs  damages  upon  .any  principle  which  the  law  did  not  warrant. 
He  claimed  the  precise  amount  which  the  jury,  and  as  I  think  rightly,  awarded  to 
the  plaintiffs. 

Rule  refused. 

Todd  v.  Flight.     Nov.  20th,  1860. 

[S.  C.  30  L.  J.  C.  P.  21  ;  3  L.  T.  325  ;  7  Jur.  N.  S.  291  ;  9  W.  R.  145  Distinguished, 
Pretty  v.  Bkhnore,  1873,  L.  R.  8  C.  P.  404  ;  Gwinnell  v.  Earner,  1875,  L.  R.  10  C.  P. 
662;  Nelson  v.  Liverpool  Brewery  Company,  1877,  2  C.  P.  D.  313;  Hall  v.  Norfolk, 
[1900]  2  Ch.  499.] 

An  action  lies  against  the  owner  of  premises  who  lets  them  to  a  tenant  in  a  ruinous 
and  dangerous  condition,  and  who  causes  or  permits  them  so  to  remain  until  by 
reason  of  the  want  of  reparation  they  fall  upon  and  injure  the  house  of  an  adjoining 
owner. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  a  certain  chapel  and  building  situate, 
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&c,  were  in  the  possession  of  certain  persons,  to  wit,  Francis  Cuthbertson,  John 
Henry  Adams,  and  Walter  Arthur  King,  as  tenants  thereof  to  the  plaintiff,  the 
reversion  of  and  in  the  same  then  and  still  belonging  to  the  plaintiff;  that,  before  the 
happening  of  the  injuries  to  the  said  chapel  and  building  and  to  the  plaintiff  as  therein- 
after next  mentioned,  the  defendant  was  owner  and  possessed  of  a  certain  building,  and  a. 
stack  of  chimneys,  parcel  of  the  same,  near  to  the  said  chapel  and  building  of  the  plaintiff ; 
that  the  said  chimneys  then  and  from  thence  continually  until  and  at  the  time  of  the 
happening  of  those  injuries,  were  in  a  dilapidated,  decayed,  ruinous,  insecure,  and 
improper  state,  and  in  danger  of  falling,  and  likely  to  fall  upon  and  do  damage  and 
injury  to  the  said  chapel  and  building  of  the  plaintiff;  and  that  the  defendant,  well 
knowing  the  premises,  demised  and  let  his  said  building,  with  the  said  chimneys  in 
the  said  state,  to  another  person,  to  wit,  one  Benjamin  Batt,  and  wrongfully  suffered 
and  permitted  the  said  chimneys  to  be  and  continue,  [378]  and  kept  and  maintained, 
and  continued  kept  and  maintained  the  same  in  the  said  state  until  the  same  afterwards 
fell  and  came  upon  and  against  and  through  the  roof  and  other  parts  of  the  said  chapel 
and  building  of  the  plaintiff,  and  greatly  broke,  damaged,  injured,  and  destroyed  the 
same  ;  and  by  means  of  the  premises  the  plaintiff  had  been  and  was  injured  in  his 
reversionary  estate  and  interest  of  and  in  the  said  chapel  and  building. 

Demurrer  and  joinder. 

Honymau,  in  support  of  the  demurrer.  The  injury  complained  of  in  this  declara- 
tion occurred  whilst  the  premises  adjoining  were  in  the  occupation  of  a  tenant ;  there 
is,  therefore,  no  ground  on  principle  or  upon  authority  to  charge  the  present  defendant. 
In  Cheetkam  v.  Uo/mpson,  4  T.  R.  318,  it  was  held  that  an  action  on  the  case  for  not 
repairing  fences,  whereby  another  party  is  damnified,  can  only  be  maintained  against 
the  occupier,  and  not  against  the  owner  of  the  fee,  who  is  not  in  possession.  Lord  Kenyon 
there  says  :  "  It  is  clear  that  this  action  cannot  be  supported  against  the  owner  of  the 
inheritance,  when  it  is  in  the  possession  of  another  person.  It  is  so  notoriously  the 
duty  of  the  actual  occupier  to  repair  the  fences,  and  so  little  the  duty  of  the  landlord, 
that,  without  any  agreement  to  that  effect,  the  landlord  may  maintain  an  action  against 
his  tenant  for  not  so  doing,  upon  the  ground  of  the  injury  done  to  the  inheritance  ; 
and  deplorable  indeed  would  be  the  situation  of  landlords,  if  they  were  liable 
to  be  harrassed  with  actions  for  the  culpable  neglect  of  their  tenants."  And 
Buller,  J.,  said :  "  With  respect  to  the  case  of  lioseioell  v.  Prior,  2  Salk.  460, 
1  Lord  Kaym.  713,  12  Mod.  635(a),  which  is  the  only  one  cited  of  an  action 
of  a  similar  nature  maintained  against  the  owner  out  of  posssession,  it  is  very 
distin-[379]-guishal)le  from  the  present :  for,  there,  the  owner  let  the  premises  with 
the  nuisance  complained  of,  which  had  been  before  erected  upon  them.  That,  there- 
fore, was  a  misfeazance  of  which  he  himself  had  been  guilty  ;  and,  say  the  court,  his 
demise  affirmed  the  continuance  of  the  nuisance,  and  therefore  might  be  said  to  be  a 
continuation  of  it  by  himself."  In  Russell  v.  Shenton,  3  Q.  B.  449,  2  Gale  &  D.  573,  it 
was  held  that  a  declaration  in  case  for  omitting  to  cleanse  and  repair  drains  and 
Bewers,  whereby  the  plaintiffs  adjacent  premises  suffered  damage,  is  bad  on  demurrer 
if  it  charge  the  defendant  as  the  "  owner  and  proprietor"  of  such  drains  and  sewers, 
unless  it  also  allege  some  ground  ot  liability.  These  cases  establish  the  ride  that  the 
occupier,  and  the  occupier  alone,  is  prima  facie  liable.  The  main  reliance  on  the  part 
of  the  plaintiff  will,  no  doubt,  lie  placed  upon  Rosewell  v.  Prior  and  The  King  v.  Pedly, 
I  Ad.  .V  EL  822,  '■)  X  iV'  M.  627.  Hut  the  ground  upon  which  the  defendant  was  held 
liable  in  the  former  was,  that  he  transferred  the  premises  "with  the  original  wrong, 
and  his  demise  affirms  the  continuance  of  it.  lie  hath  also  rent  as  a  consideration  for 
the  continuance,  and  therefore  ought  to  answer  the  damage  it  occasions."  There  was 
an  existing  nuisance  there  at  the  time  of  the  demise,  which  gave  the  plaintill'a  cause 
of  action  ;  and  the  defendant  authorized  its  continuance.  Here,  there  is  no  averment 
that  the  defendant  was  under  any  obligation  to  repair;  and,  when  he  demised  the 
premises  to  Batt,  nothing  had  occurred  to  give  the  plaintiff  a  cause  of  action. 
[Byles,  .1.  Rosewell  v.  Prior  was  a  case  of  actual  malfeazance.1  So,  in  the  case  of  The 
King  v.  Pedly,  the  owner  of  the  land  erected  a  building  of  which  the  occupation  wa- 
likely  to  produce  a  nuisance,  and  let  the  land  with  the  building  thereon  :  that,  there 
fore,  may  also  be  said  to  lie  a  case  of  actual  mal  [380]  fca/.ance.  Cressuell,  .1.,  in 
delivering  the  judgment  of  the  court  in  Rich  v.  Basterfield,   I  ('.  I!.  7*.;,  805,  says:   "If 

(a)  See  the  pleadings,  Lill.  Knt.  82. 
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The  King  v.  Pedly  is  to  be  considered  as  a  case  in  which  the  defendant  was  held  liable 
because  he  had  demised  the  buildings  when  the  nuisance  existed,  or  because  he  had 
re-let  them  after  the  user  of  the  buildings  had  created  a  nuisance,  or  because  he  had 
undertaken  the  cleansing  and  had  not  performed  it, — we  think  the  judgment  right, 
and  that  it  does  not  militate  against  our  present  decision.  But,  if  it  is  to  be  taken  as 
a  decision  that  a  landlord  is  responsible  for  the  act  of  his  tenant  in  creating  a  nuisance, 
by  the  manner  in  which  he  uses  the  premises  demised,  we  think  it  goes  beyond  the 
principle  to  be  found  in  any  previously  decided  cases ;  and  we  cannot  assent  to  it." 
[Keating,  J.  In  Rich  v.  Basterfield,  the  tenant  might  have  used  the  premises  without 
creating  a  nuisance.  Here,  the  damage  to  the  plaintiff  arises  without  any  act  what- 
ever on  the  part  of  the  tenant.]  To  render  the  defendant  liable,  the  plaintiff  is  bound 
to  shew  some  wrongful  act  on  his  part  at  the  time  of  the  demise.  [Erie,  C.  J.  The 
wrongful  act  alleged  here  is,  allowing  the  stack  of  chimneys  to  be  impending  over 
the  plaintiff's  premises,  and  letting  his  premises  with  the  chimneys  in  that  dangerous 
state.  In  Co.  Litt.  56  b.,  it  is  said,  that,  "  if  a  man  hath  a  house  near  to  my  house, 
and  he  sutfereth  his  house  to  be  so  ruinous  as  it  is  like  to  fall  upon  my  house,  I  may 
have  a  writ  de  domo  reparanda,  and  compel  him  to  repair  his  house."  The  writ  (a), 
which  is  given  in  Fitz.  X.  B.  127,  is  as  follows, — "Command  A.  that,  &e.,  he  cause  to 
be  repaired  his  certain  house  in  N.  which  threatens  destruction,  to  the  nuisance  of  the 
freehold  of  B.  in  the  same  town,  which  he  ought  and  hath  been  used  to  repair,  as  it  is 
said,  &c,  and  unless,  &c."  In  Chauntler  v.  Robinson,  4  Exch.  163,  the  declaration 
stated  that  a  cer-[381]-taiu  messuage  was  in  the  occupation  of  S.  as  tenant  to  the 
plaintiff,  the  reversion  thereof  belonging  to  the  plaintiff;  that  the  defendant  was  the 
owner  and  proprietor  of  another  messuage  adjoining,  and,  by  reason  thereof,  as  such 
owner  and  proprietor,  ought  to  have  repaired  and  kept  repaired  in  a  substantial 
manner  the  messuage  secondly  mentioned, — breach,  non-repair  :  and  it  was  held  that 
the  declaration  was  bad,  inasmuch  as  there  is  no  obligation  towards  a  neighbour  cast 
by  law  on  the  owner  of  a  house,  merely  as  such,  to  keep  it  repaired  in  a  substantial 
manner,  his  only  duty  being  to  prevent  it  from  being  a  nuisance.  Parke,  B.,  in  giving 
judgment,  there  says:  "The  defendant's  counsel  justly  relied  upon  the  case  of  Russtu 
v.  Shenton,  in  which  most  of  the  previous  authorities  were  fully  considered  ;  and  it 
was  held  that  the  duty  of  cleansing  and  repairing  drains,  and  preventing  them  from 
being  a  nuisance  to  neighbours,  is  prima  facie  that  of  the  occupier  ;  that  the  terms 
'owner  and  proprietor'  do  not  imply  actual  occupation  :  and  that,  if  the  owner  and 
proprietor  of  drains,  as  distinguished  from  the  occupier,  is  charged  with  neglect  to 
cleanse,  and  consequent  injury  to  the  plaintiff,  some  special  ground  of  liability  ought 
to  be  stated  in  the  declaration.  That  case  cannot,  we  think,  be  distinguished  from 
the  present,  and  is  an  authority  equally  applicable  to  a  nuisance  from  a  ruinous  house, 
as  one  from  uucleansed  drains.  The  case  of  Regina  v.  Watts,  1  Salk.  357,  had 
previously  decided,  that,  where  there  is  a  public  nuisance  caused  by  a  ruinous  house, 
the  occupier  was  charged  to  the  public,  that  the  continuance  of  the  house  in  that 
condition  was  a  continuing  of  the  nuisance  ;  and,  as  the  danger  was  the  matter  which 
concerned  the  public,  the  public  were  to  look  to  the  occupier,  not  the  estate.  Precisely 
the  same  reason  applies  to  the  case  of  a  private  nuisance  by  a  ruinous  house  It  does 
[382]  not  follow  that  the  owner  of  the  estate,  as  distinguished  from  the  occupier,  may 
not  be  made  liable,  but  not  simply  because  he  is  owner."  [Byles,  J.  That  seems  to 
be  a  distinct  authority  for  what  just  now  fell  from  the  Lord  Chief  Justice.]  If  an 
action  will  lie  against  this  defendant,  when  would  the  Statute  of  Limitations  begin  to 
run  I  Would  it  be  from  the  time  the  actual  damage  was  sustained,  or  from  the  time 
the  premises  were  first  suffered  to  be  ruinous?  [Erie,  C.  J.  In  Humphries  v.  Brogden, 
12  C>-  B.  739,  an  action  on  the  case  was  brought  by  the  occupier  of  the  surface  of  land 
for  negligently  and  improperly,  and  without  leaving  any  sufficient  pillars  and  supports, 
and  contrary  to  the  custom  of  mining  in  the  country  where  the  land  was  situate, 
working  the  subjacent  minerals,  per  quod  the  surface  gave  way.  It  was  proved  on 
the  trial  that  the  plaintiff  was  in  occupation  of  the  surface,  and  the  defendant  of  the 
subjacent  minerals  ;  but  there  was  no  evidence  how  the  occupation  of  the  superior  and 
inferior  strata  came  into  different  hands.  The  surface  was  not  built  upon.  The  jury 
found  that  the  defendant  had  worked  the  mines  carefully  and  according  to  custom, 
but  without  leaving  sufficient  support  for  the  surface  :  and  it  was  held,  that,  upon  this 

(a)  Abolished  by  3  &  4  "W.  4,  c.  27,  s.  36. 
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finding,  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him:  for  that,  of 
common  right,  the  owner  of  the  surface  is  entitled  to  support  from  the  subjacent 
strata  ;  and,  if  the  owner  of  the  minerals  removes  them,  it  is  his  duty  to  leave  sufficient 
support  for  the  surface  in  its  natural  state.  There  was  a  recent  case  before  the  court 
of  criminal  appeal  where  the  majority  of  the  judges  held  that  an  indictment  would  lie 
against  the  occupiers  of  a  house  in  the  city  for  keeping  therein  large  quantities  of  a 
highly  inflammable  article,  to  the  nuisance  and  danger  of  the  neighbourhood  :  The 
Queen  v.  Lisler  and  Biggs,  7  Cox's  C.  C.  342.  There  was  no  [383]  intervention  of  any 
act  of  a  free  agent  here  between  the  damage  and  the  wrong  of  the  defendant  in  suffer- 
ing the  premises  to  be  out  of  repair.]  In  Bonomi  v.  Backhouse,  1  Ellis,  B.  &  E.  022, 
the  declaration  alleged  that  the  plaintiff  was  owner  of  the  reversion  of  a  messuage 
entitled  to  the  support  of  the  underground  mines  and  earth  of  the  contiguous  ground, 
ami  that  the  defendant,  well  knowing,  &c,  negligently,  and  without  leaving  proper 
support,  worked  the  mines  under  the  contiguous  land,  and  kept  and  continued  the 
messuage,  and  caused  it  to  remain,  without  proper  support;  whereby  it  became 
injured.  To  this  declaration  the  defendant  pleaded  that  the  cause  of  action  did  not 
accrue  within  six  years.  It  appeared  that  the  messuage  was  an  antient  house,  and 
that  the  defendant,  more  than  six  years  before  action  brought,  worked  the  mines  at 
280  yards'  distance  from  the  house,  in  such  a  manner  that  the  earth  intervening 
between  the  place  of  working  and  the  foundation  of  the  house  gradually  gave  way, 
and  finally,  within  six  years  of  action  brought,  the  effect  reached  the  foundation  of 
the  house,  which  was  thereby  injured.  Till  within  the  six  years  no  actual  damage  to 
the  house  occurred,  nor  was  the  act  of  the  defendant  known  to  the  plaintiff.  It  was 
held  by  the  court  of  Queen's  Bench, — Lord  Campbell,  Coleridge,  J.,  and  Erie,  J. 
(YVightman,  .1.,  dissenting), — that  the  defendant  was  entitled  to  the  verdict.  But 
that  judgment  was  reversed  in  the  Exchequer  Chamber  (a).  [Erie,  C.  .1.  There, 
Backhouse  was  the  person  who  removed  the  supports  ]  The  present  defendant  has 
done  no  act  to  identify  himself  with  the  nuisance  complained  of.  He  let  the  premises 
subject  to  an  obligation  on  the  part  of  the  lessee  to  repair  them.  [Keating,  J.  If 
the  obligation  on  the  lessee  to  repair  is  to  exonerate  the  lessor,  [384]  should  not  the 
latter  have  pleaded  it  1]  It  is  for  the  plaintiff'  to  shew  the  existence  of  a  state  of 
things  for  which  the  defendant  is  responsible  :  this  he  fails  to  do  if  upon  the  face  of 
his  declaration  it  is  left  in  doubt  upon  whom  the  legal  obligation  to  repair  is  cast.  In 
short,  to  entitle  him  to  maintain  this  action,  it  was  incumbent  on  the  plaintiff'  to  make 
out  that  there  was  an  existing  actionable  nuisance  at  the  time  of  the  demise,  and  that 
the  lessor  has  somehow  warranted  the  lessee  in  continuing  the  premises  in  their 
dangerous  condition. 

Phipson,  contra.  This  declaration  alleges  that  the  defendant  was  owner  and 
possessed  of  a  certain  building  and  a  stack  of  chimneys,  parcel  thereof,  near  to  the 
plaintiffs  premises,  that  the  chimneys  then  and  from  thence  continually.  &c,  were  in 
a  dilapidated  state  and  in  danger  of  falling,  and  that  the  defendant  let  the  premises 
in  that  state  to  Batt,  and  kept  and  maintained  and  continued  kept  and  maintained  the 
same  in  such  dangerous  condition,  until  they  fell  and  damaged  the  plaintiffs  premises. 
That  is  a  substantive  allegation  of  an  intentional  act  of  the  defendant  which  is  productive 
of  injury  to  tin'  plaintiff.  In  Leslie  \ .  /'minds,  1  Taunt.  649,  the  house  was  let  to  a  tenant, 
who  had  gone  out  of  it  in  order  that  the  repairs  might  be  done  ;  and  the  landlord,  who 
had  taken  upon  himself  to  order  the  repairs,  and  superintended  them,  though  they  were 
to  be  paid  for  by  the  tenant,  was  held  liable  for  an  injury  done  to  a  third  person  by 
iii.i  on  of  the  cellar-flap  having  been  negligently  left  open.  So,  here,  it  is  the  landlord 
who  is  responsible  for  the  condition  the  premises  are  in,  though  they  are  in  the  occu- 
pation of  a  tenant.  Can  it  be  said  that  this  is  an  immaterial  allegation  .'  |  Erie,  C.  J. 
Tin'  defendant  simply  abstains  from  doing  anything  to  arrest  the  progress  of  [385] 
decay.  Is  that  a  cause  of  action!]  It  may  be  that  he  prevented  his  tenant  from 
repairing.  [Erie,  C.  J.  If  the  fact  were  so,  it  might  have  been  alleged.]  It  may  lie 
conceded  that  there  is  no  ease  precisely  in  point.  Rick  v.  Basterfiela,  I  ('.  I!.  7s:;,  is 
very  distinguishable.  The  chimney  built  by  the  defendant  was  harmless  until  the 
tenant  lighted  a,  fire.  Hut,  here,  the  stack  of  chimney  .  independently  ol  the  mode  of 
occupation  of  the  premises,  remained   in  such  a  condition  that  they  musl   produce 


(«)  And  the  decision  of  the  Exchequer  Chamber  has  been  affirmed  by  the  II 

of  Lords.     Sess.  1861. 
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injury  if  nothing  was  done  to  prevent  it,  and  therefore  the  action  is  clearly  maintain- 
able. In  The  King  v.  Pedly,  the  counsel  for  the  defendant  says, — "  In  all  the  cases 
cited  (a)1,  the  defendant  had  been  guilty  of  either  creating  or  permitting  the  nuisance  : 
neither  of  which  can  be  charged  here.  It  is  true,  that,  if  a  nuisuice  be  committed, 
the  liability  may  be  fixed  upon  the  person  for  whose  benefit  it  was  committed  ;  and 
it  is  also  true,  that,  when,  as  in  The  King  v.  Moore,  3  B.  &  Ad.  184,  a  building  is  so 
erected,  or  disposed  of,  that  the  inevitable,  or  perhaps  even  the  probable,  consequence 
is  a  nuisance,  the  person  so  erecting  or  disposing  of  it  is  indictable."  And  Lord 
Denman  adopts  that  as  the  principle  on  which  he  founds  his  judgment.  It  may  be 
conceded  that  this  declaration  shews  no  actual  damage  at  the  time  of  the  demise  to 
Batt :  but  it  shews  a  state  of  things  which  in  law  amounts  to  a  nuisance  and  gives  a 
cause  of  action,  viz.  the  defendant's  keeping  his  property  in  so  dangerous  a  condition 
as  to  be  likely  to  fall:  Fitz.  X.  B.  127.  Here,  the  defendant  receives  rent  for  the 
occupation  of  premises  which  are  in  such  a  condition  as  to  render  them  a  nuisance. 
In  Vaughan  [386]  v.  Meiilore,  3  N.  C.  408,  4  Scott,  '244,  it  was  held  that  an  action 
lays  against  a  party  for  so  negligently  constructing  a  hayrick  on  the  extremity  of  his 
land,  that,  in  consequence  of  its  spontaneous  ignition,  his  neighbour's  house  was  burnt 
down.  Would  not  the  action  equally  have  lain  if  the  defendant  had  sold  the  hay  the 
day  before  the  fire,  and  had  caused  it  to  be  on  the  spot  where  he  had  built  the  rick  I 

Honyman,  in  reply.  The  declaration  does  not  charge  any  active  interference  by 
the  defendant.  To  render  the  lessor  liable,  the  nuisance  which  is  complained  of  must 
have  existed  at  the  time  of  the  demise  so  as  to  be  then  actionable.  There  is  nothing 
on  the  face  of  this  declaration  to  shew  that  the  premises  in  question  were  in  such  a 
state  at  the  time  of  the  demise  to  Batt.  In  Tenant  v.  Goldwin,  1  Salk.  21,  360,  2  Ld. 
Raym.  1089,  it  was  assumed  that  the  defendant  was  occupier  as  well  as  owner  of  the 
adjoining  house.  Vaughan  v.  Men  Ion-  is  no  authority  for  the  defendant.  The  true 
ground  of  the  decision  in  The  King  v.  Pedly  is,  that  the  defendant  continued  the 
nuisance  :  he  was  guilty  of  something  which  was  per  se  actionable.  In  Comyns's 
Digest,  Action  upon  the  Case  for  a  Nuisance  (A.),  several  instances  are  given,  all  of 
which  suppose  the  damage  to  result  from  the  immediate  act  or  default  of  the  defendant. 
In  Penruddoek's  case,  5  Co.  Rep.  101,  it  was  objected,  "that,  when  a  wrong  and  injury 
is  done  by  levying  of  a  nuisance  for  which  an  action  lies,  that,  if  he  who  has  the  free- 
hold to  which  the  nuisance  is  done  conveys  it  over,  now  this  wrong  is  remediless ;  as, 
if  the  lord  incroaches  rent  of  his  tenant,  the  tenant  cannot  avoid  this  wrong  in  an 
avowry,  but  in  an  assize,  or  a  cessavit,  or  a  ne  injuste  vexes,  he  may.  But,  if  the 
tenant  to  whom  the  wrong  is  done  enfeoffs  another,  his  feoffee  shall  never  avoid  [387] 
this  wrong ;  for,  he  shall  take  the  land  in  the  same  plight  as  it  was  given  him  :  and 
that  appears  by  33  E.  3,  Avowry,  255,  and  18  E.  2,  Avowry,  2  1  7,  and  4  E.  2,  Avowry, 
201.  Also,  if  a  man  be  seised  of  land  to  which  common  is  appendant,  and  he  is 
disseised  of  the  common,  upon  which  he  brings  an  assize,  and  afterwards  enfeoffs 
another  of  the  said  land,  the  common  is  extinct  for  ever  :  and  therewith  agrees  4  E.  3  ; 
wherefore  they  conceived  that  the  feoffee  should  not  have  the  said  quod  permittat  to 
avoid  the  wrong  and  nuisance  made  in  the  time  of  his  feoffor.  But  it  was  answered 
and  resolved,  that  the  dropping  of  the  water  in  the  time  of  the  feoffee  is  a  new  wrong, 
so  that  the  permission  of  the  wrong  by  the  feoffor  or  his  feoffee  to  continue  to  the 
prejudice  of  another,  should  be  punished  by  the  feoffee  of  the  house  to  which,  &c. ; 
and,  if  it  be  not  reformed  after  request  made,  the  quod  permittat  lies  against  the 
feoffee,  and  he  shall  recover  damages,  if  he  do  not  remove  it ;  but,  without  request 
made,  it  doth  not  lie  against  the  feoffee,  but  against  him  who  did  the  wrong  it  lies 
without  any  request  made,  for,  the  law  doth  not  require  any  request  to  be  made  to 
him  who  doth  the  wrong  himself."  So,  in  Fay  v.  Prentice,  1  C.  B.  828,  the  erection 
which  caused  the  nuisance  was  put  up  and  continued  by  the  defendant.  And  see  the 
notes  to  Ashby  v.  White  (2  Lord  Raym.  938,  1  Salk.  19,'  3  Salk.  17,  Holt,  524,  6  Mod. 
45),  1  Smith's  Leading  Cases,  212,  et  seq.  Here,  the  plaintiff  is  a  reversioner;  and 
the  injury  complained  of  is  a  mere  injury  to  the  possessory  right. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a)2 : — 

(a)1  Brent  v.  Haddon,  Cro.  Jac.  555,  Eosewell  v.  Prior,  2  Salk.  460,  1  Lord  Raym. 
713,  12  Mod.  635,  and  Cheetham  v.  Hampson,  4  T.  R.  318. 
(a)2  Erie,  C.  J  ,  Williams,  J.,  Byles,  J.,  and  Keating,  J. 
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[388]  In  this  case  the  plaintiff's  right  to  sue  some  one  in  respect  of  the  damage  he 
sustained  from  the  fall  of  the  defendant's  chimneys  was  not  denied  ;  so  that  it  is  not 
necessary  for  us  to  advert  to  the  authorities  on  the  rights  of  parties  in  respect  of 
adjoining  premises,  nor  to  say  whether  the  writ  de  domo  reparanda  lay  at  common 
law,  as  is  said  in  Co.  Litt.  56  a.,  or  only  by  local  custom,  as  is  said  by  Lord  Holt  in 
Tenant  v.  Gold  win,  2  Lord  Kavm.  1089,  or  to  consider  what  were  the  rights  of  a  quod 
permittat  issued  in  a  case  of  nuisance.  The  point  here  in  contest  is,  whether  the 
defendant  is  the  proper  party  to  be  sued  ;  and  as  to  this  point  the  material  allegations 
are,  that  the  defendant,  at  the  time  the  cause  of  action  arose,  was  the  reversioner,  he 
having  demised  the  premises  to  Batt,  who  was  then  in  occupation  ;  that  the  chimneys 
were  ruinous  and  in  danger  of  falling,  and  were  known  by  him  to  be  so  at  the  time 
when  he  demised  them  to  Batt :  and  that  he  the  defendant  kept  and  maintained  them 
in  such  ruinous  and  dangerous  state. 

LIpon  these  facts,  the  defendant  contended  that  the  action  should  lie  against  the 
lessee  in  occupation,  and  not  against  himself,  being  only  the  reversioner :  and  he  cited 
Cheetham  v.  Jlumpson,  4  T.  R.  318,  where  the  action  was  for  non-repair  of  fences,  and 
was  held  not  to  lie  against  the  landlord,  and  Russell  v.  Shenton,  3  Q.  B.  4-19,  2  Gale 
&  D.  573,  where  the  action  for  not  cleansing  the  drains  and  sewers  was  also  held  not 
to  lie  against  the  landlord. 

On  the  other  hand,  the  plaintift"  contended  that,  in  many  cases,  the  party  suffering 
damages  from  a  nuisance  had  the  option  of  suing  either  the  lessee  in  occupation  or 
the  lessor.  Thus,  where  the  damage  was  from  the  non-repair  of  the  trap-door  over  a 
cellar,  and  it  appeared  that  it  was  the  duty  of  the  lessor  to  do  this  repair,  as  between 
him  and  the  lessee,  it  was  held  [389]  that  the  action  lay  against  the  lessor :  Payne  v. 
Rogers,  2  H.  Bla.  348.  And,  where  the  damage  arose  from  a  wrongful  act  of  the 
defendant,  in  erecting  a  wall  which  obstructed  the  plaintiff's  light,  and  the  defendant 
had  before  action  brought  leased  the  premises  to  a  party  who  was  then  in  possession, 
still  the  lessor  was  held  liable  for  the  continuance  of  the  wall  after  the  lease,  because 
it  existed  at  the  time  of  the  demise  :  Rosewcll  v  Trior,  2  Salk.  460,  1  Lord  Raym.  713, 
12  Mod.  635.  So,  where  the  lessor  demised  houses  either  with  a  privy  or  with  a 
right  of  resorting  thereto,  it  was  held  that,  if  he  demised  the  privy  either  when  it 
had  become  a  nuisance,  or  if  he  had  the  duty  of  cleansing  it  after  it  became  a  nuisance, 
he  might  be  indicted  for  the  nuisance ;  and,  if  he  demised  the  houses  with  the  use  of 
the  privy  only,  he  would  be  the  occupier,  and  so  clearly  liable :  The  King  v.  Pedley, 
1  Ad.  &  E.  822,  3  N.  &  M.  627. 

These  cases  are  authorities  for  saying  that,  if  the  wrong  causing  the  damage  arises 
from  the  non-feasance  or  the  mis-feasance  of  the  lessor,  the  party  suffering  damage 
from  the  wrong  may  sue  him.  And  we  are  of  opinion  that  the  principle  so  contended 
for  on  behalf  of  the  plaintiff  is  the  law,  and  that  it  reconciles  the  eases. 

In  Cheetham  v.  Hamilton,  it  was  held  that  the  action  did  not  lie  against  the  landlord 
for  non-repair  of  the  fences,  because  he  had  no  duty  to  repair  them,  and  therefore  was 
guilty  of  no  wrong  in  non-repair.  So,  in  Russell  v.  Shenton,  the  court  assumed  that 
the  lessor  was  nut  bound  to  cleanse  the  drains  during  the  demise,  and  so  was  guilty 
Of  no  wrong.  So,  in  Rich  v.  Basterfield,  4  C.  B.  783,  the  lessor  was  held  nut  liable  foi 
the  damage  occasioned  by  smoke  from  the  fires  which  the  lessee  chose  to  make:  but 
the  reasoning  of  the  judgment  assumes  it  to  be  law  that  the  lessor  may  be  [390]  liable 
in  cases  of  nuisance,  if  he  has  been  guilty  of  a  wrong  causing  the  damage  which  made 
a  cause  of  action.  This  is  expressed  in  many  parts  of  the  judgment,  but  more 
particularly  in  page  805,  commenting  on  The  King  \.  Pedly,  and  saying — "If  the 
lessor  had  demised  the  buildings  when  the  nuisance  existed,  or  had  re-let  them  after 
the  user  of  the  buildings  had  created  the  nuisance,  or  had  undertaken  the  cleansing 
and  had  not  performed  it,"  we  think  In-  would  have  been  made  liable  properly. 

In  the  present  ease,  it  is  alleged  that  the  defendant  let  the  houses  when  the 
chimneys  were  known  by  him  to  be  ruinous  and  in  danger  of  falling,  and  thai  lie  kept 
and  maintained  them  in  that  state  ;  and  llnis  lie  was  guilty  of  the  wrongful  non  repair 
which  led  to  the  damage,  and  after  the  demise  the  tall  appears  to  li:i\e  arisen  from  no 
default  of  the  lessee,  but  by  the  laws  of  nature. 

We  therefore  hold  that  the  action  lies  against  the  lessor,  and  the  judgment  is  for 
the  plaintiff. 

Judgment  for  the  plaintiff'. 
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[391]    Evans  v.  Rees.     Nov.  17th,  1860. 

The  21  Jac.  1,  c.  16,  s.  6, — which  provides  that,  in  actions  for  slanderous  words,  if 
the  plaintiff  recovers  less  than  40s.  damages,  he  shall  only  recover  the  same  amount 
of  costs, — is  not  repealed  by  the  3  &  -t  Vict.  c.  24. 

This  was  an  action  for  words  spoken  of  the  plaintiff  in  the  Welsh  language,  imput- 
ing felony.  The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Summer  Assizes  at 
Cardigan.  There  was  no  special  damage  alleged  or  proved  ;  and  the  jury  found  for 
the  plaintiff,  with  Is.  damages. 

The  learned  baron  having  certified  under  the  3  &  4  Vict.  c.  24,  s.  2,  the  master  on 
taxation  allowed  the  plaintiff  his  full  costs. 

G  Denman,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  review  the 
taxation,  on  the  ground  that  the  learned  judge  had  no  power  to  certify.  He  referred 
to  the  21  Jac.  1,  c.  16,  s.  6,  and  3  &  4  Vict.  c.  24,  s.  2,  Gray  on  Costs,  pp.  204-208, 
and  to  the  cases  of  Surman  v.  Shelleto,  3  Burr.  1688,  Collier  v.  Gaillard,  2  \V.  Bla.  1062, 
Turner  v.  Horton,  Willes,  438,  and  Goodall  v.  Ensell,  2  C.  M.  &  R  249,  5  Tyrwh.  793, 
3  Dowl.  P.  C.  743.  [Williams,  J.  If  the  words  were  actionable  of  themselves,  the 
statute  of  James  being  unrepealed,  my  Brother  Bramwell  had  no  power  to  certify.] 

Mellor,  Q.  C,  now  shewed  cause.  The  certificate  was  properly  made,  the  21 
Jac.  1,  c.  16,  s.  6,  being  impliedly  repealed  by  the  3  &  4  Vict.  c.  24,  s.  2.  [Byles,  J. 
Do  you  admit  that  the  words  were  actionable  in  themselves"?]  It  cannot  be  denied 
that  they  were  so.  Prior  to  the  passing  of  Lord  Denman 's  act,  the  statutes  applic- 
able to  this  subject  were,  the  43  Eliz.  c.  ti,  the  21  Jac.  1,  c.  16,  s.  6,  and  the  22  &  23 
Car.  2,  c.  9,  s.  136.  The  43  P]liz.  c.  6,  "for  avoiding  the  infinite  number  of  small 
and  trifling  suits  commenced  or  prosecuted  against  [392]  sundry  Her  Majesty's 
good  and  loving  subjects  in  Her  Highness'  courts  at  Westminster  (which  by  the  due 
course  of  the  laws  of  this  realm  ought  to  be  determined  in  inferior  courts  in  the 
country),  to  the  intolerable  vexation  and  charge  of  Her  Highness'  subjects,''  enacted, 
in  s.  2,  that,  "if  upon  any  action  personal  to  be  brought  in  any  of  Her  Majesty's 
courts  at  Westminster,  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear  to  the 
judges  of  the  same  court,  and  so  signified  and  set  down  by  the  justices  before 
whom  the  same  shall  be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the 
same  court  shall  not  amount  to  the  sum  of  40s.  or  above,  that  in  every  such  case  the 
judges  and  justices  before  whom  any  such  action  shall  be  pursued  shall  not  award  to 
the  party  plaintiff  any  greater  or  more  costs  than  the  sum  of  the  debt  or  damages 
so  recovered  shall  amount  unto,  but  less  at  their  discretions."  The  21  Jac.  c.  16, 
s.  6,  enacted  that,  "  in  all  actions  upon  the  case  for  slanderous  words,  to  be  sued 
or  prosecuted  by  any  person  or  persons  in  any  of  the  courts  of  record  at  Westminster, 
or  in  any  court  whatsoever  that  hath  power  to  hold  plea  of  the  same,  if  the  jury 
upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the 
damages,  do  find  or  assess  the  damages  under  40s.,  then  the  plaintiff  or  plaintiffs 
in  such  action  shall  have  and  recover  only  so  much  costs  as  the  damages  so  given 
or  assessed  amount  unto,  without  any  further  increase  of  the  same,  any  law,  statute, 
custom,  or  usage  to  the  contrary  in  any  wise  notwithstanding."  And  the  22  &  23 
Car.  2,  c.  9,  s.  136,  "for  prevention  of  trivial  and  vexatious  suits  in  law,  whereby 
many  good  subjects  of  this  realm  have  been  and  are  daily  undone,  contrary  to  the 
intention  of  the  43  Eliz.  c.  6,  for  avoid-[393]-ing  of  infinite  numbers  of  small  and 
trifling  suits  commenced  in  the  courts  at  Westminster,"  enacted,  "  for  making  the  said 
law  effectual,"  that,  "  in  all  actions  of  trespass,  assault  and  battery,  and  other  personal 
actions,  wherein  the  judsje  at  the  trial  of  the  cause  shall  not  find  and  certify  under  his 
hand  upon  the  back  of  the  record  that  an  assault  and  battery  was  sufficiently  proved 
by  the  plaintiff'  against  the  defendant,  or  that  the  freehold  or  title  of  the  land  mentioned 
in  the  plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff  in  such  action,  in  case 
the  jury  shall  find  the  damages  to  be  under  the  value  of  40s.,  shall  not  recover  or 
obtain  more  costs  of  suit  than  the  damages  so  found  shall  amount  unto."  Then  came 
the  3  &  4  Vict.  c.  24,  the  intention  of  which  evidently  was  to  produce  uniformity  in 
respect  of  costs  in  all  frivolous  suits.  The  1st  section  recites  the  43  Eliz.  c.  6, 
and  the  22  &  23  Car.  2,  c.  9,  and  that  "the  same  evil,  notwithstanding,  doth  still 
prevail  and  increase,  and  it  is  expedient  to  make  further  provisions  for  the  prevention 
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thereof,"  and  enacts  that  the  43  Eliz.  c.  6,  so  far  as  it  relates  to  costs  in  actions  of 
trespass  or  trespass  on  the  case,  and  so  much  of  the  22  &  23  Car.  2,  c.  9,  as  relates  to 
costs  in  personal  actions,  be  repealed.  The  2nd  section  then  enacts  that,  "  if  the 
plaintiff  in  any  action  of  trespass  or  trespass  on  the  case  brought  or  to  be  brought  in 
any  of  Her  Majesty's  courts  at  Westminster,  &c,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  40s.,  such  plaintiff  shall  not  be  entitled  to  recover  or  obtain 
from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever,  whether  it  shall 
be  given  upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default, 
unless  the  judge  or  presiding  officer  before  whom  such  verdict  shall  be  obtained  shall 
immediately  afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or 
writ  of  inquiry,  that  the  action  was  really  brought  [394]  to  try  a  right  besides  the 
mere  right  to  recover  damages  for  the  trespass  or  grievance  for  which  the  action  shall 
have  been  brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the  action 
was  brought  was  wilful  and  malicious."  The  repealing  clause  (s.  1)  in  terms  is  con- 
fined to  the  43  Eliz.  c.  6,  and  22  &  23  Car.  2,  c.  9  :  the  21  Jac.  c.  16,  seems  to  have 
been  altogether  overlooked.  Goodall  v.  Ensell,  2  C.  M.  &  K.  24!), --which  decided, 
upon  the  authority  of  Turner  v.  Horton,  Willes,  438,  and  Grenfett  v.  Pierson,  1  Dowl. 
P.  C.  409,  that,  where  in  an  action  for  slander  spoken  of  a  person  in  the  way  of  his 
trade,  the  plaintili"  recovered  less  than  40s.  damages,  he  was  entitled  to  no  more 
costs  than  damages,  and  that  the  judge  had  no  power  to  certify  to  entitle  the  plaintiff 
to  full  costs, — was  decided  before  the  passing  of  the  3  &  4  Vict.  c.  24,  the  language  of 
which  is  as  large  as  can  be,  and  which  of  necessity  repeals  the  statute  of  James  by 
implication.  In  GiUett  v.  Green,  7  M.  &  W.  347,  it  was  held  that  an  action  on  the 
case  for  the  infringement  of  a  patent  is  within  the  operation  of  the  3  &  4  Vict.  c.  24, 
s.  2,  which,  as  Parke,  B.,  observed,  "applies  'to  any  action  of  trespass  on  the  case.'" 
In  Marriott  v.  Stanley,  2  Scott,  60,  1  M.  &  G  853,  it  was  held  that  the  operation  of  the 
3  &  4  Vict.  c.  24,  s.  2,  is  not  limited  to  cases  in  which  the  judge  has  power  to  certify. 
To  the  same  effect  is  the  case  of  Tai/k/r  v.  Rolf,  5  Q.  B.  337,  D.  &  M.  229.  In  Newton 
v.  Rmce,  1  C.  B.  187,  in  an  action  for  a  libel,  the  defendants  pleaded  not  guilty  and 
several  pleas  of  justification  :  the  plaintiff  recovered  a  verdict  upon  all  the  issues, 
damages  |d.  ;  and  it  was  held  that  he  was  deprived  of  costs  by  the  3  &  4  Vict.  c.  24, 
s.  2.  The  19  G.  2,  c.  22,  s.  1,  enacted  that,  "if  at  any  time  from  and  after,  &c,  any 
master  or  owner,  or  any  person  acting  as  master,  of  any  ship,  pink,  crayer,  lighter, 
keil-boat,  or  other  vessel  whatso-[395]-ever,  shall  cast,  throw  out,  or  unlade,  &c,  any 
ballast,  rubbish,  gravel,  earth,  stone,  wreck,  or  filth,  but  only  upon  the  land  where  the 
tide  or  water  never  flows  or  runs,  &c,  it  shall  be  lawful  for  any  one  or  more  justice  or 
justices,  &c,  to  summon,  &c.  the  master  or  masters,  owner  or  owners  of  any  ship," 
<fec.  :  and  the  1 1th  section  of  the  54  G.  3,  c.  159,  enacted  that,  "if  the  owner,  master, 
or  other  person  having  the  charge  or  command  of  any  private  ship  of  war,  transport, 
or  other  private  or  merchant  ship  or  vessel,  lighter,  barge,  boat,  or  other  craft  what 
soever,  &c,  or  any  other  person  or  persons  whatsoever,  shall  cast,  &C.,  either  from  or  out 
of  any  such  ship,  &ij.  any  ballast,  stone,  slate,  gravel,  earth,  rubbish,  wreck,  or  filth  into 
any  of  such  ports,  roads,  roadsteads  harbours,  havens,  or  navigable  rivers  of  this  king- 
dom as  aforesaid,  so  as  to  tend  to  the  injury  or  obstruction  of  the  navigation  thereof, 
&c,  all  and  every  such  person  or  persons  so  offending  shall  for  every  such  offence 
forfeit  and  pay  a  sum  not  exceeding  the  sum  of  101.,"  etc.  :  and  it  was  held  that  this 
latter  provision  operated  by  way  of  substitution  for  that  part  of  the  former  provision 
which  made  it  an  offence  to  throw  out  of  any  vessel  in  a  navigable  river,  ballast,  rubbish, 
&c.,  so  as  to  obstruct  the  channel  or  prejudice  the  navigation  therein;  and  therefore 
that  a  conviction  under  the  earlier  statute  for  such  an  offence  was  bad  :  Mirhrll,  ■  I /'/>■, 
llroirn,  A'<7'.,  2s  Law  .1.,  M.  C.  53.  Lord  Campbell  their  says:  "If  a  later  statute 
again  describes  an  offence  created  by  a  former  statute,  and  affixes  a  different  punish- 
ment to  it,  varying  the  procedure,  and  giving  an  appeal  where  there  was  no  appeal 
before,  we  think  that  the  prosecutor  must  proceed  for  the  offence  under  the  later 
statute.  If  the  later  statute  expressly  altered  the  quality  of  the  offence,  as  by  making 
it  a  misdemeanour  instead  of  a  felony,  or  a  felony  instead  of  a  [396]  misdemeanour, 
the  offence  could  not  be  proceeded  for  under  the  earlier  statute:  and  t  he  same  con 
sequence  seems  to  follow  from  altering  the  procedure  and  I  lie  punishment.  The  later 
enactment  operates  by  way  of  substitution,  and  not  cumulatively,  giving  an  option  to 
the  prosecutor  or  the  magistrate."  Two  cases  of  The  King  v.  Davis,  1  Leach,  C.C.  271, 
and    The   King  v.   Gator,    1    Burr.  2026,    were   cited,    where    statutes    were    held    to   be 


156  EVANS    V.   REES  9  C.  B.  (N.  S)  397. 

repealed  by  later  enactments  merely  altering  the  degree  of  punishment  for  the  offence. 
There  can  be  no  doubt  that  the  object  of  the  3  &  4  Vict.  c.  24,  was  to  introduce 
uniformity  with  regard  to  costs  in  all  actions  of  a  frivolous  description.  And,  when 
we  find  a  provision  in  general  terms  applying  to  every  personal  action,  it  seems  absurd 
that  the  statute  of  James,  as  to  oral  slander,  should  be  held  to  be  still  alive. 

Den  man,  in  support  of  his  rule.  The  21  Jac.  1,  c.  16,  is  not  repealed  by  the  3  &  4 
Vict.  c.  24.  No  rule  of  construction  is  more  clear  than  this,  that  a  prior  statute  is 
not  to  be  held  to  be  by  implication  repealed  by  a  later  statute,  if  the  two  may  exist 
together.  By  the  21  Jac.  1,  c.  16,  s.  6,  a  plaintiff  who  recovers  less  than  40s.  in  an 
action  for  oral  slander,  is  to  have  no  more  costs  than  damages :  and  the  3  &  4  Vict, 
c.  24,  s.  2,  enacts  that  if  the  plaintiff  in  any  personal  action  shall  recover  less  than  40s. 
damages,  he  shall  have  no  costs  unless  the  judge  certifies.  There  is  no  reason  why 
these  two  statutes  should  not  stand  together.  The  rule  is  thus  stated  in  Broom's 
Legal  Maxims,  3rd  edit.  27  : — "  It  is  an  elementary  and  necessary  rule,  that  a  prior 
statute  shall  give  place  to  a  later, — Lex  posterior  derogat  priori.  Non  est  novum  ut 
priores  leges  ad  posteriores  trahantur,  provided  the  intention  of  the  legislature  to 
repeal  the  previous  statute  be  expressed  in  clear  and  unambiguous  language,  and  be 
not  merely  [397]  left  to  be  inferred  from  the  subsequent  statute.  For,  a  more  antient 
statute  will  not  be  repealed  by  a  more  modern  one,  unless  the  later  expressly  negative 
the  former,  or  unless  the  provisions  of  the  two  statutes  are  manifestly  repugnant,  in 
which  latter  case  the  earlier  enactment  will  be  impliedly  modified  or  repealed  :  implied 
repeals,  moreover,  are  not  favoured  by  the  law,  since  they  carry  with  them  a  tacit 
reproach  that  the  legislature  has  ignorantlv  and  without  knowing  it  made  one  act 
repugnant  to  and  inconsistent  with  another ;  and  the  repeal  itself  casts  a  reflection 
upon  the  wisdom  of  former  parliaments.  'The  rule,'  says  Lord  Hardwicke  (Middleton 
v.  Crofts,  2  Atk.  675),  'touching  the  repeal  of  laws,  is  leges  posteriores  priores  con- 
trarias  abrogant ;  but  subsequent  acts  of  parliament  in  the  affirmative,  giving  new 
penalties,  and  instituting  new  methods  of  proceeding,  do  not  repeal  former  methods 
and  penalties  of  proceeding  ordained  by  preceding  acts  of  parliament,  without  negative 
words  '  Where,  then,  both  acts  are  merely  affirmative,  and  the  substance  such  that 
both  may  stand  together,  the  later  does  not  repeal  the  former,  but  they  shall  both 
have  a  concurrent  efficacy."  And  for  this  numerous  authorities  are  referred  to.  There 
is  nothing  in  the  language  of  the  3  &  4  Vict.  c.  24,  which  would  make  it  repugnant 
or  inconsistent  for  the  21  Jac.  1,  c.  16,  s.  6,  to  stand  with  it.  Without  a  certificate 
under  the  statute  of  Victoria,  it  ma}'  be  that  a  plaintiff  who  recovers  less  than  40s. 
damages  in  slander  would  get  no  costs  ;  with  such  certificate,  he  would  have  such 
costs  as  he  would  have  had  if  the  3  &  4  Vict  c.  24  had  not  passed.  None  of  the 
cases  cited  at  all  affect  the  question  :  in  none  of  them  did  the  statute  of  James  come 
under  consideration  :  and  it  is  impossible  to  dispute  the  good  sense  of  the  decision  in 
Michell  v.  Brown.  [Byles,  J.  It  may  be  that  the  statute  of  James  may  be  repealed 
[398]  by  the  enacting  part  of  the  3  &  4  Vict.  c.  24,  and  that  the  proviso  takes  this 
case  out  of  the  repealing  clause,  and  so  leaves  the  former  statute  in  full  force.]  The 
effect  of  these  statutes  is  thus  stated  in  Gray  on  Costs,  108, — "The  law  as  to  verdicts 
for  less  damages  than  40s  stands  thus  : — In  actions  on  the  case  for  slanderous  words 
merely,  if  the  plaintiff  recovers  less  than  40s.,  he  can  have  no  more  costs  than  damages, 
and  the  judge  has  no  power  to  give  him  costs  :  Gooflall  v.  Ensell,  2  C.  M.  &  E.  249, 
5  Tyrwh.  793,  3  Dowl.  P.  C.  743.  In  other  actions  on  the  case,  and  in  actions  of 
trespass,  if  the  plaintiff  recovers  less  than  40s.,  he  can  have  no  costs  whatever,  unless 
the  judge  certifies  that  the  action  was  brought  to  try  a  right  besides  the  mere  right 
to  recover  damages,  or  that  the  trespass  was  wilful  and  malicious,  or  unless  it  be 
suggested  on  the  roll  that  the  action  was  for  a  trespass  to  lands,  &c.  after  notice." 
And  the  learned  author  adds  in  a  note:  "This  is  by  virtue  of  the  statute  21  Jac.  1, 
c.  16:  but  that  statute  does  not  extend  to  cases  where  the  words  are  actionable  only 
by  reason  of  special  damage  {Brown  v.  Gibbons,  2  Ld.  Kaym.  831,  1  Salk.  206,  Twrnet 
v.  Horton,  2  Barnes,  132,  Willes,  438:  and  see  Savile  v.  Jardme,  2  H.  Bla.  532,  Grenfell 
v.  Pierson,  1  Dowl.  P.  C.  406),  nor  to  slander  of  title  (Law  v.  Hurwood,  Cro  Car.  140), 
nor  to  actions  of  libel  (Greaves  v.  Warner,  Hullock  on  Costs,  2nd  edit.  28,  Tidd's  Pr. 
8th  edit.  997).  Such  actions  are  actions  on  the  case  within  the  3  &  4  Vict.  c.  24, 
and  in  them  the  judge  has  power  to  certify  under  that  statute,  and  so  give  the 
plaintiff  costs." 

Erle,  C.  J.     I  am  of  opinion  that  Mr.  Denmau  is  entitled  to  have  his  rule  made 
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absolute.  It  appears  to  rue  that  the  3  &  4  Viet.  c.  21,  s.  2,  does  not  conflict  with  the 
21  Jac.  1,  c.  16,  s.  6,  so  as  to  repeal  it,  but  [399]  that  both  enactments  may  well 
stand  together.  The  2nd  section  of  the  3  it  4  Vict.  o.  21,  enacts,  that,  if  the  plaintiff 
in  any  action  of  trespass  or  trespass  on  the  case  brought  or  to  be  brought  in  any  of 
Her  Majesty's  courts  at  Westminster,  &c,  shall  recover  by  the  verdict  of  a  jury  less 
damages  than  40s.,  such  plaintiff  shall  not  be  entitled  to  recover  or  obtain  from  the 
defendant,  in  respect  of  such  verdict,  any  costs  whatever,  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default, — unless  the 
judge  or  presiding  officer  before  whom  such  verdict  shall  be  obtained  shall  immedi- 
ately afterwards  certify,"  &c.  I  give  that  section  its  full  application.  Here  is  an 
action  for  slander,  which  is  an  action  of  the  description  there  mentioned,  in  which  the 
plaintiff  has  recovered  less  than  40s.  damages,  and  therefore,  in  the  absence  of  a 
certificate,  he  would  be  entitled  to  no  costs.  The  learned  judge,  however,  has  certified  ; 
and  the  question  between  the  parties  is,  what  is  the  effect  of  that  certificate.  I  think 
the  effect  of  it  is,  to  take  the  case  out  of  the  enacting  part  of  s.  2,  and  to  leave  the 
plaintiff  in  the  same  position  with  respect  to  costs  as  he  would  have  been  in  if  the 
3  it  4  Vict.  c.  24,  had  never  passed.  In  cases  where  the  Statute  of  Gloucester  (6  Edw. 
1,  c.  1.)  applies,  this  would  give  the  plaintiff  his  full  costs  :  but,  where  the  right  under 
the  Statute  of  Gloucester  is  qualified  by  any  subsequent  statute,  the  certificate  under 
the  3  &  4  Vict.  c.  24  leaves  the  plaintiff  with  that  qualified  right.  Construing  the 
statutes  with  that  aspect,  the  plaintiff  here  is  entitled  to  the  same  costs  as  he  would 
have  been  entitled  to  if  the  3  &  4  Vict.  c.  21,  had  not  passed;  that  is,  before  the 
21  Jac.  1,  c.  16,  to  full  costs,  and,  after  the  passing  of  that  statute,  to  as  much  costs  as 
damages.  This  is  the  view  taken  bj'  Mr.  Gray  in  his  book  on  Costs,  whose  opinion, 
though  not  authority,  is  nevertheless  entitled  to  great  respect. 

[400]  Byles,  J. (a).  I  am  of  the  same  opinion.  It  is  unnecessary  to  say  whether 
the  first  part  of  the  2nd  section  of  the  3  &  4  Vict.  c.  24,  does  or  does  not  repeal  the 
21  Jac.  1,  c.  16,  s.  6.  The  words  are  certainly  very  large  :  but  at  the  same  time  it  is 
to  be  observed  that  the  two  statutes  which  are  recited  in  the  preamble,  viz.  the 
43  Eliz.  c.  6,  and  the  22  &  23  Car.  2,  c.  9,  s.  136,  when  referred  to,  will  be  found  to 
be  both  statutes  giving  or  taking  away  costs  at  the  discretion  of  the  judge.  No  doubt, 
the  construction  of  this  statute  depends  upon  the  effect  which  is  to  be  given  to  the 
proviso  enabling  the  judge  to  certify.  Where  the  plaintiff  in  an  action  for  slander 
recovers  less  damages  than  40s.,  two  difficulties  lie  in  trie  way  of  his  recovering  full 
costs  :  the  first  is,  the  provision  in  the  statute  of  James,  which  gives  him  no  more 
costs  than  damages ;  the  other  is,  the  enactment  in  the  3  &  4  Vict.  c.  24,  s.  2.  The 
proviso  in  this  latter  section  removes  the  obstacle  so  far  as  the  3  &  4  Vict.  c.  24,  goes, 
by  enabling  the  judge  to  certify.  Having  by  his  certificate  taken  the  case  out  of  the 
3  &  4  Vict,  c  24,  the  judge  takes  it  out  of  any  implied  repeal  of  the  statute  of  James, 
and  remits  the  plaintiff  to  his  rights  as  they  stood  under  that  statute, — that  is,  to  his 
right  to  Is.  damages  and  Is.  costs. 

Keating,  J.  I  am  of  the  same  opinion.  Mr.  Mellor's  argument  would  have  been 
strong  to  shew  that  the  21  Jac.  I,  c.  16,  s.  6,  was  virtually  repealed,  if  the  3  it  4  Vict, 
c.  24,  had  contained  an  express  enactment  that  a  plaintiff  recovering  less  than  40s. 
damages  in  any  personal  action  should  have  no  costs.  But  that  is  not  so.  He  is  only 
deprived  of  costs  where  the  judge  declines  to  certify.  If  the  judge  does  certify,  the 
case  [401]  is  taken  out  of  the  enacting  part  of  the  i!nd  section,  and  is  left  to  the 
operation  of  the  21  Jac.  1,  c.  Hi,  which  gives  the  plaintiff  no  more  costs  than  damage.-, 
Kule  absolute. 

Lewis  o.  The  Mayoe,  Aldermen,  and  Citizens  of  the  City  of  Romikm  ii;. 

Nov.  13th,  I860. 

[S.  C.  30  L.  J.  C,  P.  169  ;  3  L.  T.  300 ;  7  Jur.  N.  S.  680  ;  9  W.  R.  LOO.  Referred  to, 
AUorney-Oeneral  v.  Newcastle  Coiyora&im,  1889-1892,  23  Q.  B.  I>.  497;  [1892] 
A.  C.  568.  | 

The  mayor  and  assessors  of  the  borough  of  R.  having  refused  to  revise  the  lists  of 
burgesses  of  certain   parishes  within  the  borough,  on  the  ground  thai   bhey  hail   u<>t 

(a)  Williams,  J.,  was  engaged  in  the  Divorce  Court 
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been  published  within  the  time  prescribed  by  the  Municipal  Corporation  Act,  5  &  6 
W.  4,  c.  76,  s.  15  ;  and  having  rejected  certain  notices  of  claim  and  objections,  on 
the  ground  that  they  had  not  been  personally  delivered  to  the  town-clerk, — the 
parties  thus  disfranchised  obtained  writs  of  mandamus  to  compel  the  succeeding 
mayor  and  assessors  to  hold  another  court  to  revise  the  lists. — The  corporation 
under  their  seal  retained  the  plaintiff  as  their  attorney  to  defend  them  against  these 
proceedings,  but  the  defences  substantially  failed  : — Held,  that  the  plaintiff  was 
entitled  to  maintain  an  action  against  the  corporation  for  his  costs  incurred  under 
the  retainer ;  and  that,  inasmuch  as  there  was  nothing  to  shew  that  the  defence 
was  unjustifiable  or  improper,  the  expense  was  chargeable  on  the  borough-fund. 

This  was  an  action  for  work  done  and  materials  provided  by  the  plaintiff  as  an 
attorney  and  solicitor  for  the  defendants  upon  their  retainer,  and  for  fees  due  to  the 
plaintiff  in  respect  thereof,  and  for  money  received  by  the  defendants  to  the  plaintiffs 
use,  and  for  money  due  on  accounts  stated. 

The  defendants  pleaded,— first,  never  indebted, — secondly,  to  so  much  of  the 
plaintiff's  claim  as  related  to  work  done  and  materials  provided,  that  the  said  retainer 
was  after  the  coming  into  operation  of  the  Municipal  Corporation  Act,  5  &  6  W.  4, 
c.  76,  and  was  a  retainer  for  a  special  purpose  only,  to  wit,  to  act  as  an  attorney  and 
solicitor  to  shew  cause  against  and  otherwise  defend  seven  rules  nisi  which  had  been 
granted  by  Her  Majesty's  court  of  Queen's  Bench,  three  of  which  respectively  required 
the  mayor  and  assessors  of  the  said  city  of  Rochester  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  [402]  them,  commanding  them  to  hold  a  court 
to  revise  a  certain  list  of  burgesses  of  the  said  city  in  the  parishes  in  the  said  rules 
mentioned,  and  another  of  which  rules  required  the  said  mayor  and  assessors  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue  directed  to  them,  commanding  them 
to  hold  a  court  to  revise  a  certain  list  of  burgesses  of  the  said  city  so  far  as  related  to 
the  votes  of  certain  persons  therein  mentioned,  being  persons  in  that  rule  stated  as 
objected  to  as  not  having  been  entitled  to  be  retained  on  the  list  of  burgesses  of  the 
said  city  for  the  parish  of  St.  Nicholas,  and  two  other  of  which  said  rules  respectively 
required  the  said  mayor  and  assessors  to  shew  cause  why  a  writ  of  mandamus  should 
not  issue  directed  to  them,  commanding  them  to  hold  a  court  of  revision  and  to  insert 
the  names  of  certain  persons  in  the  said  rules  mentioned  on  the  burgess-roll  of  the 
said  city,  and  the  other  of  which  rules  required  the  said  mayor  to  shew  cause  why  a 
writ  of  mandamus  should  not  issue,  directed  to  the  mayor  of  the  said  city,  commanding 
him  to  insert  the  names  of  Larkin  Allan  and  others  on  the  burgess-roll  of  the  said 
city;  and  that  the  said  work  was  done  and  material  provided  by  the  plaintiff  under 
and  in  pursuance  of  the  said  retainer :  that  the  said  city  of  Eochester  was  one  of  the 
boroughs  mentioned  and  referred  to  in  Schedule  A.  to  the  said  act  annexed  ;  and  that 
*;he  defendants  were  the  corporate  body  named  in  that  schedule  by  the  said  name  in 
which  they  were  sued ;  and  that  an  election  of  a  treasurer  in  and  for  the  said  borough 
was  made  long  before  the  said  retainer :  that  the  rights,  interests  and  concerns  of  the 
said  body  corporate  could  not  be  and  never  were  in  any  way  prejudiced,  injured,  or 
affected  by  the  said  rules,  or  in  shewing  cause  against  or  defending  the  same,  or  any 
of  them  :  and  that  the  borough  fund  or  other  property  of  the  said  body  corporate 
[403]  could  not  be  applied  for  the  purpose  of  paying  the  plaintiff  any  money  whatever 
for  the  said  work  or  materials,  nor  could  the  same  be  subject  to  any  such  payment ; 
and  that  the  defendants  were  not  impowered  by  law  to  contract  any  debt  or  liability 
for  or  in  respect  of  the  said  services  or  materials. 

Issue  was  joined  upon  these  pleas  ;  and  the  plaintiff  also  demurred  to  the  second 
plea,  and  issue  was  joined  on  such  demurrer. 

At  the  trial,  before  Byles,  J.,  at  the  sittings  in  London  after  Michaelmas  Term, 
1859,  a  verdict  was  taken  by  consent  for  the  plaintiff  for  the  amount  mentioned  in 
the  declaration,  5311.  10s.,  subject  to  the  following  case  : — 

The  city  of  Eochester,  in  the  county  of  Kent,  is  one  of  the  boroughs  mentioned  in 
Schedule  A.  to  the  5  &  6  W.  4,  c.  76  ;  and  the  defendants  are  the  corporation  of  the 
said  city.  The  plaintiff  was  town-clerk  of  the  said  city  from  the  19th  of  December, 
1850,  until  the  9th  of  November,  1859  ;  and  during  all  that  time  was  and  practised 
as  an  attorney  and  solicitor.  By  the  15th  section  of  the  statute,  the  overseers  of 
every  parish  within  any  borough  are  to  make  out  and  deliver  to  the  town-clerk  on  the 
5th  of  September  in  every  year  a  list  of  the  burgesses  in  each  parish  ;  and  the  town- 
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clerk  is  to  cause  copies  to  be  printed  of  every  such  list,  and  to  publish  the  same  on 
every  day  during  the  week  next  preceding  the  15th  of  September.  By  section  17, 
every  person  whose  name  shall  have  been  omitted  from  such  list,  and  who  shall  claim 
to  have  his  name  inserted  therein,  shall,  on  or  before  the  15th  of  September  in  every 
year,  give  notice  thereof  to  the  town-clerk  in  writing  ;  and  every  person  objecting  to 
any  other  person  as  not  being  entitled  to  have  his  name  retained  in  such  list  shall  on 
or  before  the  15th  of  September  give  notice  thereof  in  writing  to  the  town  [404]-clerk, 
and  also  to  the  person  objected  to.  By  section  IS,  the  mayor  and  two  assessors  shall 
hold  a  court  to  revise  such  lists  between  the  1st  and  1 5th  of  October  in  every  year  ; 
and  power  is  given  to  them  to  insert  therein  or  expunge  therefrom  the  names  of 
persons  as  burgesses.  By  the  19th  section,  power  is  given  to  adjourn  such  court, 
provided  that  it  is  not  adjourned  after  the  15th  of  October  in  any  year.  By  7  \Y.  4 
&  1  Vict.  c.  78,  s.  24,  any  person  whose  claim  has  been  rejected  or  name  expunged 
at  the  revision  of  such  lists  may  apply  before  the  end  of  the  term  then  next  following 
to  the  court  of  Queen's  Bench  for  a  mandamus  to  the  mayor  for  the  time  being  to 
insert  his  name  upon  the  burgess-roll. 

The  city  of  Rochester  contains  six  parishes  or  parochial  districts,  namely, 
St.  Nicholas,  St.  Margaret,  Chatham  Intra,  Cathedral  Precinct,  Strood,  and  Frindsbury. 
It  is  divided  into  three  wards,  viz.  Strood  Ward,  St.  Nicholas  Ward,  and  St.  Margaret's 
Ward.  Strood  Ward  consists  of  the  parishes  of  Strood  and  Frindsbury  ;  St.  Nicholas 
Ward  consists  of  the  parish  of  St.  Nicholas ;  and  St.  Margaret's  Ward  consists  of  the 
parish  of  St.  Margaret  and  that  part  of  the  parish  of  Chatham  lying  within  the  city  of 
Rochester,  and  the  precinct  of  Rochester  Cathedral. 

The  lists  of  burgesses  in  these  parishes  respectively  for  the  year  1856  were  delivered 
to  the  plaintiff  as  such  town-clerk  as  aforesaid,  by  the  overseers,  on  Friday,  the  5th  of 
September  in  that  year :  the  lists  for  St.  Nicholas,  Chatham,  and  Cathedral  Precinct, 
were  printed  and  published  on  the  6th  of  September  in  that  year :  the  lists  for  the 
parishes  of  Strood  and  Frindsbury  were  printed  and  published  on  the  9th  of  September 
in  that  year  ;  and  the  list  for  the  parish  of  St.  Margaret  was  published  on  the  13th  of 
September  in  that  year.  Certain  notices  of  claims  to  have  names  [405]  inserted  in 
the  burgess-lists  for  1856,  and  certain  notices  of  objections  to  the  retention  of  names 
therein,  were  left  at  the  residence  of  the  plaintiff  as  such  town-clerk  as  aforesaid  on 
the  15th  of  September  in  that  year,  but  were  not  delivered  personally  to  him.  In 
former  years  such  notices  had  been  in  like  manner  left  at  the  residence  of  the  plaintiff 
as  such  town-clerk  ;  and  on  this  occasion  the  servant  of  the  plaintiff  to  whom  the  said 
notices  were  delivered  was  authorized  by  the  plaintiff  to  receive  them. 

The  mayor  of  the  city  for  the  time  being  (Mr.  Furrell)  and  two  assessors  (Messrs. 
Thomas  French  and  John  Galer)  held  a  court  to  revise  the  lists  of  burgesses  on 
the  13th  of  October,  1856;  and  it  was  then  objected  before  them  that  the  said  lists 
for  the  parishes  of  St.  Margaret,  Strood,  and  Frindsbury,  had  not  been  published 
during  the  time  required  by  the  statute  in  that  behalf  ;  anil  the  majority  of  the  court, 
that  is  to  say,  the  Mayor,  Mr.  Furrell,  and  the  said  Thomas  French,  against  the 
opinion  of  the  said  John  Galer,  then  rejected  the  said  lists,  upon  the  objection  so 
taken,  and  refused  to  revise  the  same.  It  was  then  objected  before  the  said  court 
that  tin-  said  notices  of  claims  and  objections  so  left  at  the  house  of  the  plaintiff 
should  have  been  personally  delivered  to  the  plaintiff  as  such  town-clerk  as  aforesaid  : 
and  the  said  court,  being  of  that  opinion,  rejected  such  notices,  and  refused  to  receive 
the  same.  In  consequence  of  such  rejection  and  refusal  450  persons  were  disfranchised 
in  the  parish  of  St.  Margaret,  200  in  the  parish  of  Strood,  and  40  in  the  parish 
of  Frindsbury.  It  followed  that  in  the  ward  of  Strood  there  was  no  burgess-roll 
at    all,   such    roll    being   made    up   of   the    burgess-lists   of   the    parches    of    Stroud    anil 

Frindsbury.  In  the  ward  of  St.  Margaret  the  said  loll  consisted  only  of  the  lists  "I 
the  precinct  and  of  the  parish  of  Chat-[406]-hain  Intra,  together  in  number  about 
40,  whereas  it  had  previously  consisted  of  about  490  burgesses,  In  the  list  For 
the  parish  of  St.  Nicholas,  several  who  had  claimed  to  be  inserted  therein  were 
not  inserted,  because  the  nui ice.-,  of  claim  as  above  mentioned  had  n.it  been  personally 

served     upon     the    town-clerk,    while    many    who     were     not     entitled     remained     upon 

the  roll  because  the  mayor  ami  Mr.  French  refused  in  hear  the  objections  made  t,> 
them   in   consequence  of   the  notices,  as  above  mentioned,  nol  having  been  served 

personally   on   the   town  clerk.      An   objection    was   linn    taken    before   the  .said    COUll 

to  the  qualification  of  one  William  Adam,  whose  name  was  inserted  in  the  list  of 


160  LEWIS   V.  THE    MAYOR,  ETC.,  OF   ROCHESTER       9  C.  B.  (N.  S.)407. 

burgesses  of  and  for  the  parish  of  St.  Nicholas  ;  and  the  ground  of  objection  so  taken, 
was,  that  he  was  not  properly  rated  to  the  poor's  rate  of  and  for  that  parish,  by 
reason  that  in  the  rate-book  of  the  said  parish  the  description  of  qualification  of 
the  person  rated  was  written  at  full  length  on  the  top  line  of  each  page,  and  in 
the  lines  following  where  the  person  was  rated  for  the  same  qualification  it  was 
expressed  by  two  dots,  thus  „  .  On  this  objection,  the  mayor  and  Mr.  French  held 
the  qualification  sufficient,  but  that  the  owner  of  it  was  not  properly  rated  ;  and  they 
expunged  the  name  of  William  Adam  from  the  said  list : 

On  the  9th  of  November,  1856,  the  mayor  (Mr.  Furrell)  went  out  of  office,  and 
Mr.  Manclark  was  then  elected  and  appointed  mayor  of  and  for  the  said  city,  and  so 
continued  until  the  9th  of  November,  1857. 

On  the  20th  of  November,  1856,  six  rules  (which  accompanied  and  formed  part  of 
the  case)  were  granted  by  the  court  of  Queen's  Bench,  calling  upon  the  mayor  and 
assessors  of  the  said  city  of  Eochester  to  shew  cause  why  writs  of  mandamus  should 
not  issue  commanding  them  to  hold  a  court  of  revision  for  the  pur-[407]-poses 
therein  respectively  mentioned.  The  first  three  rules  (respectively  lettered  A,  B,  and 
C  in  the  bill  of  costs  thereinafter  mentioned)  stated  the  purpose  to  be,  to  revise  the 
said  rejected  lists  of  burgesses  in  the  said  parishes  of  St.  Margaret,  of  Strood,  and  of 
Frindsbury  respectively.  The  fourth  (D)  stated  the  purpose  to  be,  to  revise  the  list 
of  burgesses  of  the  said  city  so  far  as  related  to  the  votes  of  Edmund  Aldersley  and 
others,  being  persons  objected  to.  The  fifth  (E)  stated  the  purpose  to  be,  to  insert 
the  name  of  John  Hopper  on  the  burgess-roll  of  the  said  city  :  and  the  sixth  (F) 
stated  the  purpose  to  be,  to  insert  the  name  of  the  said  William  Adam,  so  expunged 
as  aforesaid. 

Upon  the  25th  of  November,  1856,  a  seventh  rule  (G)  was  granted  by  the  court  of 
Queen's  Bench  (which  rule  also  accompanied  and  formed  part  of  the  case),  commanding 
the  said  mayor  for  the  time  being  of  the  said  city  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  him,  commanding  him  to  insert  upon  the 
burgess-roll  of  the  said  city  the  names  of  Larkin  Allan  and  ninety-seven  others  therein- 
named,  burgesses  of  the  said  three  parishes  of  St.  Margaret,  Strood,  and  Frindsbury, 
respectively,  and  whose  names  had  been  in  the  rejected  lists  for  those  parishes.  The 
said  seven  rules  were  served  on  the  mayor  for  the  time  being  of  the  said  city ;  and 
the  first  six  rules  were  served  upon  the  said  assessors  soon  after  the  same  had  been 
respectively  granted  ;  and  afterwards,  on  the  24th  of  December,  1856,  the  following 
retainer  was  given  to  the  plaintiff  by  the  defendants  under  their  common  seal : — 

"In  the  Queen's  Bench. 

"  The  Queen  v.  The  Mayor  and  Revising  Assessors  of  the  City  of  Rochester,  in  the  County 
of  Kent  (relating  to  St.  Margaret  List). 

"Same  v.  Same  (relating  to  Strood  List). 

"  [408]  Same  v.  Same  (relating  to  Frindsbury  List). 

"Same  v.  Same  (to  hear  objections). 

•'Same  v.  Same  (re  John  Hopper). 

"Same  v.  Same  (re  William  Adam). 

"Same  v.  The  Mayor  of  Rochester  (re  Larkin  Allan  and  others). 

"  James  Lewis,  town-clerk  of  the  said  city  of  Eochester,  and  an  attorney  of  Her 
Majesty's  court  of  Queen's  Bench  at  Westminster,  is  retained  to  act  by  the  mayor, 
aldermen,  and  citizens  of  the  said  city,  to  shew  cause  in  and  otherwise  defend  the 
seven  several  above-mentioned  matters  (rules  nisi  for  mandamuses  wherein  have  been 
granted).  Given  under  the  common  seal  of  the  said  mayor,  aldermen,  and  citizens, 
at  Eochester  aforesaid,  this  twenty-fourth  day  of  December,  1856." 

The  giving  of  this  retainer  was  opposed  by  a  minority  of  the  town-council,  namely, 
by  three  members  of  the  council,  there  being  thirteen  present  ;  and  the  remaining  ten 
voted  in  favour  of  the  retainer.  The  three  dissentients  subsequently  protested  against 
it  in  a  protest  entered  upon  the  minutes  of  the  corporation,  as  follows  :  — 

"I  (A.  B.),  town-councillor  of  the  city  of  Eochester,  do  hereby  protest  against 
the  application  of  the  funds  and  property  of  the  city  of  Eochester  for  the  purpose  of 
defending  the  Mayor  of  Eochester  and  the  assessors  acting  with  him  in  the  registra- 
tion court  in  the  case  of  the  mandamuses  recently  issued  by  the  court  of  Queen's 
Bench,  and  also  any  subsequent  legal  proceedings  likely  to  arise  therefrom." 

A  protest  to  the  like  effect  was  laid  before  the  council  at  a  meeting  held  on  the 
3rd  of  March  last. 


9  C.  B.  (N.  S.)  109.        LEWIS    V.   THE    MAYOR,  ETC.,  OF    ROCHESTER  1(51 

In  pursuance  of  the  said  retainer,  the  plaintiff  acted  as  the  attorney  of  and  for  the 
defendants,  taking  the  advice  of  counsel  and  the  directions  of  a  committee  [409] 
appointed  by  the  town-council  in  that  behalf,  in  and  about  shewing  cause  against  the 
said  seven  rules,  and  did  the  work  and  expended  the  moneys  in  relation  thereto  as 
set  forth  in  his  hill  of  costs  delivered  to  the  defendants,  and  which  accompanied  and 
formed  part  of  the  case. 

Cause  was  shewn  against  the  first  six  of  the  said  rules  in  Hilary  Term,  1857,  when 
the  court  of  Queen's  Bench  made  the  first  four  rules  (A,  B,  C,  and  D)  absolute  for 
writs  of  mandamus  to  issue,  upon  the  ground,  as  was  then  stated  by  the  court,  that  the 
points  raised  could  be  better  argued  upon  returns  made  to  the  said  writs,  and  that  it 
was  proper  to  enable  either  party  to  take  the  case  into  a  court  of  error.  In  the  fifth 
rule  (E)  the  mandamus  had  been  allowed  to  issue,  but  was  never  served  by  the  prose- 
cutors thereof;  and,  upon  shewing  cause,  the  sixth  rule  (F)  was  discharged  by  the 
court,  with  costs,  which  were  taxed  and  paid  as  between  party  and  party  ;  and  the 
amount  received  by  the  plaintiff  in  respect  of  such  costs  is  credited  at  the  foot  of  the 
bill  of  costs  delivered  to  the  defendants.  Returns  were  made  in  the  first  four  cases, 
and  the  arguments  upon  them  were  heard  in  Trinity  Term,  1857,  when  judgment  was 
given  for  the  Crown  (a). 

Before  the  said  arguments,  namely,  on  the  1st  of  March,  1857,  one  of  the  said 
assessors  (Mr.  French)  had  gone  out  of  office,  and  Mr.  Moore  had  been  elected  assessor 
in  his  place.  Krror  was  brought  by  Mr.  French  only  upon  the  said  judgment  of  the 
court  of  Queen's  Bench  in  the  said  four  cases ;  and  the  arguments  were  heard  in  the 
court  of  Exchequer  Chamber  in  Easter  and  Trinity  Terms  1858,  and  ultimately,  the 
court  having  taken  time  to  consider,  and  being  divided  [410]  in  opinion,  the  judgment 
of  the  court  of  Queen's  Bench  was  affirmed.  The  costs,  amounting  to  about  360L, 
have  been  paid.  No  application  has  ever  been  made  to  have  these  costs  refunded  by 
the  corporation. 

The  seventh  rule  (G-)  was  made  absolute  in  Hilary  Term,  1857  ;  and  the  court  of 
Queen's  Bench  awarded  a  peremptory  mandamus  to  insert  the  names  of  Larkin  Allan 
and  ninety-four  of  the  others  mentioned  in  the  said  rule  on  the  burgess-roll  of  the 
said  city  :  but,  on  the  objection  of  the  said  William  Manclark,  the  then  mayor  of  the 
said  city,  that  the  remaining  three  persons  mentioned  in  the  said  rule  were  not  entitled 
to  be  on  the  burgess-roll  of  the  said  city,  taken  by  his  counsel  on  the  motion  to  make 
such  rule  absolute,  the  names  of  the  said  last  mentioned  persons  were  not  included  in 
the  said  peremptory  writ  of  mandamus  (/;).  The  insertion  of  these  names  enabled 
those  persons  whose  names  were  inserted  on  the  said  roll  for  the  parishes  of  Strood 
and  Frindsbury  to  proceed  to  an  election  of  a  councillor  for  the  Strood  ward  in  the 
said  borough  (which  ward  consisted  of  the  parishes  of  Strood  and  Frindsbury  > ;  and 
a  mandamus  was  obtained  by  one  of  such  persons  to  the  alderman  and  ward  assessors 
of  the  said  Strood  ward  to  hold  a  court  for  the  election  of  such  councillor,  and  the 
same  was  served  upon  the  said  mayor  of  the  said  city  :  but,  before  such  election  took 
place,  a  rule  was  granted  by  the  court  of  Queen's  Bench,  on  the  application  of  a  Mr. 
Cobb,  calling  upon  the  said  mayor  and  the  said  ward  assessors  to  shew  cause  why  the 
said  writ  of  mandamus  and  the  said  rule  G  should  not  be  superseded,  and  why  the 
said  election  should  not  be  prohibited.  A  copy  of  such  rule  (H)  accompanied  and 
formed  part  of  the  [411]  case.  The  ground  upon  which  the  court  was  asked  to 
supersede  rule  (x  was,  that  fraud  had  been  practised  upon  the  court  of  Queen's  Bench 
in  the  obtaining  of  such  rule.  In  Trinity  Term,  1857,  the  rule  II  was  discharged  with 
costs  :  the  latter  part  of  the  plaintiff's  bill  of  costs  relates  to  this  rule. 

No  retainer  was  given  to  the  plaintiff  by  the  corporation  except  as  aforesaid. 

The  question  for  the  opinion  of  the  court  was, — whether  the  plaintiff  could  main 
tain  this  action  against  the  defendants  for  the  whole   or  for  any  part   of  his  said   bill 
of  costs.      If  the  court  should  be  of  opinion  that   he  could,  then   judgment  was   to  be 
given  for  the  plaintiff  for  the  whole  or  for  such  part  of  his  bill  of  costs,  to  be  taxed 
by  the  proper  officer,  as  the  court  might  think  proper.      If,  however,  the  court  should 

(a)  See  The  Queen  v.  The  Mayor  and  Assessors  of  Rochester,  7  Ellia  &  l>.  i)l(), 
27  Law  J.,  Q.  B.,  45,  434,  4  Jurist,  N.  S.  1227.  And  see  the  ease  in  error,  1  Kllis, 
B.  &  E.  1024. 

(b)  See  7  Kllis  &  B.  919,  n. 

C.  P.  xx.— 6 
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be  of  opinion  that  the  plaintiff  could  not  maintain  this  action  against  the  defendants 
for  any  part  of  his  bill  of  costs,  then  judgment  was  to  be  given  for  the  defendants. 

Mellish  (with  whom  was  Macnamara),  for  the  plaintiff (o).  The  main  question 
here  is,  whether,  if  a  corporation,  under  its  common  seal,  retain  an  attorney  to  [412] 
oppose  a  mandamus  which  is  moved  for  against  the  corporation,  he  can  maintain  an 
action  for  his  bill  of  costs.  The  writs  in  this  case  were  not  in  terms  addressed  to  the 
corporation  ;  but  they  required  "the  mayor  and  assessors"  to  do  something  connected 
with  their  duties  as  members  of  the  corporation, — to  correct  a  mistake  committed  by 
the  former  mayor.  The  question  resolves  itself  into  two  points, — first,  whether  the 
contract  is  good  and  valid  at  common  law, — secondly,  whether  the  92nd  section  of  the 
Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,  which  regulates  the  payments  to  be 
made  out  of  the  borough-fund,  authorizes  the  payment  of  these  expenses.  It  is 
impossible  to  entertain  a  doubt  that  this  would  be  a  good  retainer  at  common  law. 
The  only  doubt  is  whether  it  is  an  expense  which  is  properly  chargeable  upon  the 
borough  fund.  As  a  general  rule,  a  corporation  is  liable  upon  any  contract  entered 
into  under  the  corporate  seal,  unless  there  be  something  in  it  which  is  contrary  to  its 
constitution.  [Lush,  contra,  intimated  that  he  should  not  contest  that  point.]  The 
92nd  section  enacts  that,  "after  the  election  of  the  treasurer  in  any  borough,  the 
rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends,  and  annual  proceeds 
of  all  moneys,  dues,  chattels,  and  valuable  securities  belonging  or  payable  to  any  body 
corporate  named  in  conjunction  with  the  said  borough  in  the  schedules  A  and  B,  or 
to  any  member  or  officer  thereof  in  his  corporate  capacity,  and  every  fine  or  penalty 
for  any  offence  against  this  act  (the  application  of  which  has  not  been  already  provided 
for),  shall  be  paid  to  the  treasurer  of  such  borough  ;  and  all  the  moneys  which  he  shall 
so  receive  shall  be  carried  by  him  to  the  account  of  a  fund  to  be  called  "  The  Borough 
Fund  ; "  and  such  fund, — subject  to  the  payment  of  any  lawful  debt  due  from  such 
body  corporate  [413]  to  any  person,  which  shall  have  been  contracted  before  the 
passing  of  this  act,  and  unredeemed,  or  of  so  much  thereof  as  the  council  of  such 
borough  from  time  to  time  shall  be  required  or  shall  deem  it  expedient  to  redeem, 
and  to  the  payment  from  time  to  time  of  the  interest  of  so  much  thereof  as  shall 
remain  unredeemed,  and  saving  all  rights,  interests,  claims,  or  demands  of  all  persons 
or  bodies  corporate  in  or  upon  the  real  or  personal  estate  of  any  body  corporate  by 
virtue  of  any  proceedings  either  at  law  or  in  equity  which  have  been  already  instituted 
oi'  which  majT  be  hereafter  instituted,  or  by  virtue  of  any  mortgage  or  otherwise, — 
shall  be  applied  towards  the  payment  of  the  salary  of  the  mayor,  and  of  the  recorder, 
and  of  the  police-magistrate  hereinafter  mentioned,  when  there  is  a  recorder  or  police- 
magistrate,  and  of  the  respective  salaries  of  the  town-clerk  and  treasurer,  and  of  every 
other  officer  whom  the  council  shall  appoint,  and  also  towards  the  payment  of  the 
expenses  incurred  from  time  to  time  in  preparing  and  printing  burgess-lists,  ward-lists, 
and  notices,  and  in  other  matters  attending  such  elections  as  are  herein  mentioned, 
and,  in  boroughs  which  shall  have  a  separate  court  of  sessions  of  the  peace  as  is  here- 
inafter provided,  towards  the  expenses  of  the  prosecution,  maintenance  and  punish- 
ment of  offenders,  and  towards  such  other  sum  to  be  paid  by  such  borough  to  the 
treasurer  of  such  county  as  is  hereinafter  provided,  and  towards  the  expense  of  main- 
taining the  borough  gaol,  house  of  correction,  and  corporate  buildings,  and  towards 
the  payment  of  the  constables,  and  of  all  other  expenses  not  herein  otherwise  provided 
for  which  shall  be  necessarily  incurred  in  carrying  into  effect  the  provisions  of  this 
act ;  and,  in  case  the  borough-fund  shall  be  more  than  sufficient  for  the  purposes  afore- 
said, the  surplus  thereof  shall  be  applied,  under  the  direction  of  the  council,  for  the 
[414]  public  benefit  of  the  inhabitants  and  improvement  of  the  borough,  &c. ;  and  in 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows  : — 

"  I.  That  this  action  can  be  maintained  against  the  defendants,  inasmuch  as  the 
work  was  done  and  materials  provided  under  their  retainer  sealed  with  their  corporate 
seal : 

"  2.  That  the  rights,  interests,  and  constitution  of  the  corporation  of  the  city  of 
Rochester  were  affected  by  the  said  rules  for  and  relating  to  the  writs  of  mandamus 
in  the  special  case  mentioned  : 

"  3.  That  the  borough-fund  of  the  said  corporation  is  liable  for  the  payment  of 
the  plaintiff's  claim  :  hut,  if  not,  that  the  plaintiff  can  nevertheless  maintain  his  said 
action  against  the  defendants." 
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case  the  borough-fund  shall  not  lie  sufficient  for  the  purposes  aforesaid,  the  council  of 
the  borough  is  hereby  authorized  and  required  from  time  to  time  to  estimate  as  cor- 
rectly as  may  be  what   amount  in  addition  to  such  fund  will  be  sufficient  for  the  pay- 
ment of  the  expenses  to  be  incurred  in  carrying  into  effect  the  provisions  of  this  act ; 
and,  in  order  to  raise  the  amount  so  estimated,  the  said  council  is  herein"  authorized 
and  required  from  time  to  time  to  order  a  borough-rate  in  the  nature  of  a  county-rate 
to  be  made  within  their  borough,  and  for  that  purpose  the  council  of  such   borough 
shall    have   within    their  borough  all  the   powers  which  any  justices  of    the    peace 
assembled  at  their  general  or  quarter  sessions  in  any  county  in  England  have  within 
the  limits  of  their  commission  by  virtue  of  the  55  G.  3,  c.  51,  or  as  near  thereto  as 
the  nature  of  the  case  will  admit, '  &c.     Two  cases  have  been  decided  upon  the  con- 
struction of  this  section. — Pallister  v.   The  Mayor,  &c.,  of  Gravesend,  9  C.  B.  774,  and 
Payne  v.  'Hie  Mayor,  dr.,  of  Brecon,  3  Hurlst.  &  N.  572.     In  the  former,  it  was  held 
that  a  bond  given  by  a  corporation  after  the  passing  of  the  5  <fc  6  VV.  4,  c.  76,  but 
before  the  passing  of  the  6  it  7  W.  4,  c.  104,  to  secure  a  sum  of  money  borrowed  for 
the  purpose  of  paying  debts  contracted  by  the  corporation  before  the  passing  of  the 
first-mentioned    act,   is   valid,   notwithstanding  the   92nd   section   of  the  former  act 
might  interpose  a  difficulty  in  the  way  of  the  obligee's  obtaining  satisfaction  of  a 
judgment  thereon.     And  in  the  latter  it  was  held  that  a  covenant   by  a  municipal 
corporation  to  repay  money  borrowed  by  them  after  the  passing  of  the  5  &  6   W.  4, 
c.   7(i,  is  valid,  although   the  money  was  not  borrowed   for  any  of  the  purposes  to 
which  the  borough  fund  is  applicable  by  the  92nd  section  of  that  act  ;  and  [415] 
although   the  covenant   is   contained    in   a  mortgage-deed  made  without  the  appro- 
bation of  the  lords  of   the  treasury,  as  required  by  the  94th  section.     Martin,  B., 
there  says  :   "  In  order  to  avoid  this  covenant,  it  must  appear  that  it  was  a  covenant 
which  the  corporation  were  forbidden  by  statute  to  enter  into.     Then,  is  there  any- 
thing in  the  Municipal  Corporation  Act  which  prohibits  a  corporation  from  entering 
into  a  covenant  to  pay  its  lawful  debts  1     It  is  argued  that  the  94th  section  renders 
this  covenant  void.     But  that  section  only  says  that  it  shall  not  be  lawful  to  mortgage 
any  lands  of  the  corporation,  except  with  the  approbation  of  the  lords  of  the  treasury, 
which  was  not  obtained  in  this  case  ;  and,  although  the  mortgage  may  lie  invalid,  there 
is  no  reason  why  the  corporation  should  not  be  liable  on  their  covenant  to  repay  the 
mortgage  money."     [Byles,  J.     The   corporation   might  peradventure  have  a   large 
legacy  left  to  it  for  the  purpose  of  satisfying  such  of  its  debts  as  may  not  be  legally 
chargeable  upon  the  borough-fund.]     The  case  of  Holdsworth  v.  The  Mm/or,  <(<.,  of  Dart- 
mouth, 11  Ad.  ifc  E.  490,  is  a  much  stronger  case  than  this.     There,  in  debt  against  a 
corporation  regulated  by  the  5  &  6  W.  4,  c.  76,  on  a  bond  given  by  them  to  the  plain 
till' for  payment  of  12491.,  it  appeared  on  special  verdict,  that,  before  the  passing  of 
the  act,  the  plaintiff  being  an  alderman  of  the  borough,  quo  warranto  informations 
were  iiled  against  him  and  several  of  his  friends  and   relations,  to  try  their   right  to 
be  members  of  the  corporation,  and   they  were  ultimately  ousted  ;  that  the  plaintiff, 
without  authority  from  the  defendants,  caused  the  informations  to  be  defended  ;  and 
that,  before  the  passing  of  the  act,  certain  members  of  the  corporation,  then  being  the 
governing  body, and  having  the  custody  of  the  common  seal,  and  lawful  power  to  affix 
it  to  instruments,  did,   on   the   plaintiff's  application,  affix   the   [416]   seal  to  the  said 
bond,  and  deliver  it  to  him  by  way  of  reimbursement  of  the  costs  of  such  defences, 
and  for  no  other  consideration  ;  thai  divers  of  the  then  burgesses  of  the  corporation 
had  no  notice  of  the  bond  being  gi\  en  for  that  cause  ;  and  that  the  sealing  and  delivery 
thereof  was  without  fraud,  unless  the  sealing  and  delivery  for  the   cause  aforesaid  was 
a  fraud  ill  law  upon  the  defendants  or  the  inhabitants,  or  the  members  of  the  corpora 
lion  who  did   not    concur :  and   it  was   held   that,  on   the   facts   found,  the  corporation 
were  liable  on  the  bond  before  the  statute  5  &  n'  W.  I,  <•  76;  that  the  corporation, 
as  subsisting  under  the  statute,  were   still   liable  ;  and  that  the  liability  was  a  "  lawful 
debt"  chargeable  on  the  borough  fund,  within  s  92.     It  has  been  held  that,  wherever 
the  litigation  substantially  resolves  itself  into  the  question  whether  A.  or  I!,  has  been 
properly  elected,  neither  can  be  defended  a  I  the  corporal  ion  expense.     This  is  not  a 

BOSe  of  that  kind.      The  mayor  anil  assessors  for  the  time   being,  putting  an  erroi is 

construction  upon  I  he  act  of  parliament,  lie!  declined  lo  revise  the  list  of  burgesses. 
Proceedings  were  instituted  against  I. hem  to  Compel  I  hem  to  perform  their  duty;  and 
the  mayor  in  the  meantime  went  on!  of  office,  and  was  Succeeded  by  a  new  one  who 
had   no  interest   whatever  in   the  question,      The   true   rule   is,  tli.it   all   expenses  are 
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chargeable  on  the  borough-fund  which  are  properly  and  bona,  fide  incurred  by  the 
corporation  in  its  corporate  capacity,  and  not  for  the  benefit  of  individual  members. 
[Erie,  C.  J.  The  object  of  the  litigation  here  was,  to  settle  the  election  of  the  body 
who  are  to  elect  the  town-councillors.  It  is  a  matter,  therefore,  that  is  intimately 
connected  with  the  existence  of  the  corporation.]  The  92nd  section  of  the  Municipal 
Corporation  Act  does  not  in  terms  provide  for  the  expenses  of  any  litigation  whatever. 
The  question  came  under  the  considera-[417]-tion  of  Lord  Tottenham,  C,  in  The 
Attorney-General  v.  The  Mayor,  <tc.,  of  Norwich,  2  Mylne  &  Cr.  406,  where,  speaking 
of  the  92nd  section,  his  Lordship  says  (p.  424),  "  Independently  of  the  provisions  of 
this  section,  I  apprehend  it  to  be  quite  clear,  according  to  the  rule  which  applies  to 
all  cases  of  trust,  that,  if  necessary  expenses  are  incurred  in  the  execution  of  a  trust, 
or  in  the  performance  of  the  duties  thrown  on  any  parties,  and  arising  out  of  the 
situation  in  which  they  are  placed,  such  parties  are  entitled,  without  any  express  pro- 
vision for  that  purpose,  to  make  the  payments  required  to  meet  those  expenses  out 
of  the  funds  in  their  hands  belonging  to  the  trust.  Such  is  the  rule  of  this  court,  and 
such  also  is  the  rule  at  common  law.  The  cases  of  The  King  v.  The  Inhabitants  of  Ess>  <, 
4  T.  R.  591,  and  TJu  King  v.  Tin'  Commissioners  of  Common  Sewers  for  the  Tower  Samlets, 
I  B.  &  Ad.  232,  establishing  the  principle  at  law  ;  are  more  applicable  to  this  question 
than  most  of  the  cases  in  this  court  usually  referred  to  as  authorities  upon  the  subject. 
The  defendants  in  those  two  cases  were  public  officers,  who,  having  public  duties  to 
perform  under  the  authority  of  acts  of  parliament,  were  held  to  be  entitled  to  pay 
expenses  legitimately  and  properly  incurred,  out  of  the  funds  of  which  they  were  by 
act  of  parliament  constituted  trustees."  In  The  Queen  v.  The  Town  Council -of  Lichfield, 
4  Q.  B.  893,  1  I).  &  M.  491,  the  court  of  Queen's  Bench  intimated  an  opinion  that  the 
council  of  a  borough  might  prosecute  at  the  expense  of  the  corporation  for  an  assault 
upon  the  mayor  in  the  execution  of  his  duty  :  but  the  opinion  of  the  council  must  be 
taken  before  the  prosecution  is  instituted  ;  and,  if  this  be  not  done,  they  cannot  after- 
wards order  payment  of  the  costs  out  of  the  corporation  funds.  So,  in  The  (jueen  v. 
TJie  Town  Council  of  Lichfield,  10  Q.  B.  534,  where  the  town  council  had  removed  the 
town  clerk  from  his  office,  by  [418]  resolution,  for  misconduct,  and  refused  his  claim 
of  compensation,  it  was  held  that  the  costs  of  an  attorney  employed  in  opposing  a 
mandamus  to  assess  compensation  were  properly  chargeable  to  the  borough-found 
under  the  5  &  6  W.  4,  c.  76,  s.  92,  although  the  jury  found  the  issues  ultimately 
raised  on  the  mandamus  for  the  late  town-clerk, — it  not  being  shewn  that  the  town- 
council  acted  otherwise  than  bona  fide  in  the  removal :  and,  the  attorney  having  been 
retained  generally  by  a  resolution  of  the  town-council,  and  having  also  been  authorized 
and  retained  by  resolution  of  the  town-council  to  take  proceedings  in  opposition  to  the 
rule  nisi  for  the  mandamus, — it  was  held  that  this  was  a  sufficient  retainer  to  warrant 
the  payment  to  him  of  the  costs  of  defending  the  issues.  In  The  Queen  v.  Prest, 
16  Q.  B.  32,  the  council  of  a  borough  passed  a  resolution  prescribing  the  duties  of  the 
town-clerk,  and  fixing  his  salary  for  the  discharge  of  such  duties  at  2501.  Among 
other  functions,  he  was  "  to  act  as  the  professional  adviser  of  the  mayor  and  council 
in  the  business  of  the  council.  '  And  he  was  to  "  be  paid  the  usual  professional  charges 
for  conducting  or  opposing  bills  in  parliament,  conducting  actions  or  suits  at  law  or 
in  equity,  and  preparing  leases,  conveyances,  or  securities;"  and  to  "be  paid  all 
travelling  and  other  expenses  out  of  pocket."  A  town  clerk  (being  an  attorney)  was 
appointed  after  the  passing  of  this  resolution.  Payment  of  a  borough-rate  being 
resisted  by  a  township  within  the  borough,  with  an  intimation  that  the  overseers 
would  not  pay  anything  except  under  legal  obligation,  the  council  directed  their 
finance  committee  to  take  such  proceedings  as  they  might  deem  expedient  for  enforc- 
ing payment  and  maintaining  the  validity  of  the  rate  ;  the  committee  were  likewise 
authorized  to  give  bonds  of  indemnity  to  overseers  and  others  employed  in  the 
collection.  The  committee  directed  the  [419]  town-clerk  to  prepare  a  bond  of 
indemnity  to  the  overseers  of  the  above  township,  under  counsel's  advice.  The  bond 
was  prepared,  and  objected  to  by  the  overseers.  The  town-clerk,  under  the  direction 
of  the  committee,  went  to  London,  and  attended  conferences  between  counsel  for  the 
overseers  and  for  the  corporation,  with  a  view  to  an  arrangement.  Finally,  the  form 
of  the  rate  was  altered,  proceedings  were  taken  on  behalf  of  the  council  to  compel 
payment,  and  the  rate  was  levied.  The  town-clerk  then  delivered  a  bill  to  the  cor- 
poration, including  charges  for  instructing  and  advising  with  counsel  upon  the  bond 
of  indemnity  and  upon  the  form  of  rates ;  correspondence  and  conferences  with  the 
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solicitor  for  the  overseers  on  the  subject  on  the  rate  ;  expenses  and  loss  of  time  in 
proceeding  to  London  for  the  purpose  of  attending  the  conferences,  in  advising  on 
several  occasions  with  counsel,  and  in  journeys  to  Wakefield  and  Manchester  for  the 
purpose  of  conferring  with  the  clerks  of  the  peace  and  town-clerks  of  those  boroughs 
upon  the  proper  forms  of  rates.  The  services  had  been  performed  under  the  instruc- 
tions of  the  finance  committee.  The  committee  ordered  payment  of  the  charges,  and 
they  were  paid.  On  certiorari  bringing  their  order  before  the  court  of  Queen's  Bench 
under  the  7  W.  4  &  1  Vict.  c.  78,  s.  44, — it  was  held,  that  the  charges,  so  far  as  they 
regarded  business  done  in  the  direct  course  of  settling  a  dispute,  might  properly  be 
allowed  by  the  corporation,  as  not  covered  by  the  salary  given  for  the  performance 
of  the  ordinary  duties  of  town-clerk  ;  and  that  such  charges  were  payable  out  of  the 
borough-fund.  These  authorities,  it  is  submitted,  conclusively  shew  that  the  expenses 
in  question  are  properly  chargeable  upon  the  borough-fund. 

Lush,  Q  C.  (with  whom  was  J.  1).  Coleridge),  for  the  [420]  defendants  (a).  At 
common  law,  no  doubt,  it  was  competent  to  a  corporation,  like  any  individual,  to 
make  any  contract  it  thought  fit.  They  were  the  absolute  owners  of  the  corporate 
property.  The  Municipal  Corporation  Reform  Act,  5  &  6  W.  4,  c.  76,  however,  has 
altogether  changed  their  character  and  status,  and  has  converted  them  into  trustees  for 
the  inhabitants  of  the  town  or  borough, — a  character  which  all  persons  must  recognize  : 
The  Attorney-General  v.  Aspinall,  2  Mylne  &  Or.  613.  Lord  Cottenham,  C,  there 
says  :  "  I  am  clearly  of  opinion,  that,  from  the  time  when  the  Municipal  Corporation 
Act  passed,  the  corporate  property  was  trust  property  :  and,  upon  this  point,  I  have 
the  satisfaction  of  thinking  that  no  material  difference  exists  between  my  opinion  and 
that  of  the  Master  of  the  Rolls  ;  for,  in  the  notes  of  his  judgment,  I  find  it  stated  that 
he  expressed  such  to  be  his  view  of  this  part  of  the  case:"  see  1  Keen,  513.  It  is 
clear,  therefore,  that  since  the  passing  of  that  act,  the  corporation  cannot  dispose  of 
any  portion  of  the  corporate  funds  otherwise  than  as  is  directed  by  the  act.  So,  they 
are  [421]  prohibited  from  entering  into  any  engagements  which  are  likely  to  involve 
a  loss  of  the  corporate  property,  unless  it  be  for  the  benefit  of  the  town  for  which 
they  are  trustees.  Through  the  default  of  the  mayor  and  assessors,  a  large  number 
of  persons  were  disfranchised  ;  and  the  corporation  gave  a  retainer  to  an  attorney  to 
resist  certain  writs  of  mandamus  commanding  them  to  hold  courts  for  the  revision  of 
the  burgess-lists.  The  court  of  Queen's  Bench  treated  the  opposition  as  frivolous  : 
the  only  doubt  that  suggested  itself  in  the  case  was,  whether  the  court  had  power  to 
award  a  mandamus.  At  the  close  of  the  judgment,  Lord  Campbell  says,  — 7  Ellis  & 
B.  929, — "  If  the  resistance  to  these  writs  of  mandamus  were  to  succeed,  a  temptation 
would  be  held  out  to  the  mayor  and  assessors  in  every  borough  to  insure  a  majority 
for  their  party  during  the  ensuing  year,  by  refusing  to  revise  the  overseers'  lists,  or 
by  refusing  to  consider  the  list  of  objections,  on  such  a  pretext  as  that  the  names  are 
or  are  not  arranged  alphabetically  ;  which  would  not  be  more  frivolous  than  the  pretext 
that  the  list  of  objections  had  not  been  personally  served  upon  the  town-clerk." 
[Erie,  C.  J.  There  certainly  was  an  extremely  singular  obliquity  of  vision  in  the 
persons  who  made  the  mistake.  The  costs  are  made  to  fall  upon  their  successors,  who 
were  no  parties  to  the  blunder.  I  was  an  assenting  party  to  the  decision  in  the  Queen's 
Bench  :  but  I  must  say  it  was  a  remarkably  bold  one, — calling  as  it  did  upon  the 
mayor  and  assessors  to  hold  a  court  at  a  day  long  posterior  to  the  day  mentioned  in 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"  1.  That  no  such  retainer  as  is  mentioned  in  the  case  could  be  legally  given  by 
the  corporation  of  Rochester  since  the  passing  of  the  Municipal  Corporations  Act, 
5  &  6  W.  4,  c.  76  : 

"  2.  That,  as  regards  rule  H.,  anil  much  of  the  business  charged  for  in  the  plaintiff's 
particulars  of  demand,  no  retainer  at  all  was  ever  given  by  the  defendants  in  the 
plaintiff: 

"3.  That  none  of  the  matters  in  rospoct  of  which  the  plaint  ill'  performed  as 
attorney  the  services  for  which  be  seeks  to  recover  compensation  in  this  action,  were 
matters  which  can  be  lawfully  charged  upon  the  corporate  property  or  income  since 
the  passing  of  the  Municipal  Corporations  Act;  and  that  DO  payment  in  respect  oi 
them  would  be  legal,  within  the  provisions  of  that  act,  or  of  any  act  .unending  the  same 
or  incorporated  therewith." 
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the  statute.]  It  is  submitted  that  the  corporation  had  no  right  to  make  a  contract 
to  pledge  the  corporate  funds  to  meet  these  costs.  The  assessors  are  not  members 
of  the  corporation  :  the  expense,  therefore,  of  their  defence,  if  they  chose  to  resist  the 
proceeding,  should  have  been  borne  by  themselves.  If  the  mayor  in  his  judicial  [422] 
character  makes  a  mistake,  and  an  action  is  brought  against  him,  could  he  charge  the 
expenses  of  his  defence  to  the  funds  of  the  corporation^  Clearly  not.  In  The  ' 
v.  The  Mayor,  dr.,  oj  Bridgewaler,  10  Ad.  &  E.  281,  a  town  council  ordered  a  payment 
from  the  borough-fund  for  defraying  the  expenses  of  opposing  two  rules,  one  for  a  quo 
warranto  against  a  party  who  had  been  declared  duly  elected  a  councillor  and  had 
accepted  the  office,  for  exercising  that  office,  the  other  for  a  criminal  information 
against  an  alderman  of  the  borough  for  alleged  misconduct  at  an  election  of  councillors. 
The  payments  were  made  by  the  treasurer,  and  his  accounts  audited.  Afterwards  the 
statute  7  \V.  4  &  1  Vict.  c.  78  passed  :  and  the  court,  under  s.  44,  upon  the  affidavit 
of  a  burgess  who  applied  in  pursuance  of  instructions  of  a  subsequent  town-council, 
granted  a  certiorari  to  bring  up  the  orders  of  the  previous  town  council,  and  quashed 
them.  And  see  The  Queen  v.  The  Mayor  Ac.,  of  Norwich,  11  Law  J.,  Q.  B.  246.  Again, 
in  The  Queen  v.  The  Mayor,  &c,  of  Leeds,  1  Q.  I!.  796,  on  the  election  of  councillors  for 
a  borough,  a  question  arose  which  of  two  candidates  had  been  duly  declared  to  be 
elected.  The  mayor,  between  the  day  of  declaration  and  November  9th,  took  counsel's 
opinion,  on  which  he  acted  by  rejecting  the  vote  of  one  of  the  candidates  on  the  latter 
day.  The  council  had  given  the  mayor  a  general  authority  to  take  such  opinion  in 
case  of  need.  The  excluded  candidate  obtained  a  rule  nisi  for  a  mandamus  to  the 
mayor,  &c.,  to  receive  his  vote  and  permit  him  to  act  as  a  councillor;  and  the  council 
resolved  by  a  majority  that  cause  should  be  shewn  against  the  rule  :  it  was  held  that 
the  costs  of  such  opposition,  and  of  the  case  submitted  to  counsel,  could  not  be 
charged  on  the  borough-fund,  under  statute  5  &  6  W.  4,  c.  76,  s.  92,  though  it  was 
sworn  that  the  proceedings  were  taken  bona  fide,  [423]  and  not  for  the  purpose  of 
supporting  one  candidate  against  the  other  at  the  public  expense.  Tht  ','»"»  v.  The 
Town  Council  of  Lichfield,  10  Q,  l>.  534,  was  a  totally  different  case  from  the  present: 
there,  a  claim  was  made  upon  the  corporation  funds  which  the  corporation  were  bound 
to  resist.  Here,  however,  the  corporation  had  no  interest  whatever  in  the  matter  in 
litigation.  As  to  Palli&ter  v.  Tin  Mayor  of  Gravesend,  9  C.  B.  774,  the  judgment 
proceeds  upon  an  obvious  fallacy.  There,  the  corporation  had,  after  the  passing  of 
the  5  &  6  W.  4,  c.  76,  borrowed  money  on  bond,  for  the  purpose  of  paying  off  debts 
owing  by  the  corporation  before  the  passing  of  the  act.  It  was  objected  that  the 
obligee  could  not  maintain  an  action  upon  the  bond,  inasmuch  as  an  execution  upon 
the  judgment  could  not  be  enforced  against  the  corporation  property.  To  this  it  was 
answered,  that,  although  the  fund  created  by  the  92nd  section  of  the  act  could  not  be 
made  available  for  the  payment  of  the  bond,  it  did  not  follow  that  the  corporation 
might  not  possess  other  property  which  would  be  available, — things  which  yielded  no 
profit,  such  as  furniture,  paintings,  plate,  the  mace.  &c.  And  this  argument  is  adopted 
by  .Maule,  J.,  who  says:  "It  does  not  follow  that  the  corporation  may  not  have 
property  which  is  not  directly  affected  by  s.  02,  and  which  is  at  their  disposition 
independently  of  the  act :  and  I  see  no  reason  why  property  which  might  be  charged 
or  disposed  of  at  the  will  of  the  corporation,  might  not  be  subject  to  an  execution  for 
the  purpose  of  satisfying  a  judgment  on  this  bond."  The  fallacy  of  that  reasoning  is, 
that,  if  the  furniture  or  the  regalia  of  the  corporation  were  taken  in  execution  and 
sold,  they  would  have  to  be  replaced  out  of  the  borough-fund,  which  would  be  pre- 
cisely the  same  as  making  the  fund  primarily  liable  for  the  debt. 

[424]  Mellish  was  heard  in  reply. 

Ekle,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff.  Assum- 
ing that  the  92nd  section  of  the  5  &  6  W.  4,  c.  76,  constitutes  the  corporation  trustees 
of  the  borough-fund,  and  that  a  contract  which  involves  a  violation  of  that  trust  could 
not  be  enforced,  having  carefully  looked  at  the  statement  of  facts  in  this  case,  I  am 
of  opinion  that  no  such  ground  of  defence  is  made  out.  I  by  no  means,  however, 
admit  that  such  a  defence  would  lie  available  in  an  action  at  law.  It  seems  to  me 
that  the  law  is  well  laid  down  in  the  case  of  The  Attorney-General  v.  Tin  Mayor,  &c, 
of  Norwich,  2  Mylne  &  Cr.  406,  that  the  right  of  a  corporation  to  incur  expense 
is  limited  to  expense  incurred  in  respect  of  the  due  performance  of  the  trusts  with 
which  they  are  charged  in  their  corporate  capacity.  And  it  seems  to  me  that 
one  of  those  trusts  is  the  regulation  of  the  constituent  body  whose  duty  it  is  to  choose 
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the  governing  bod}'  by  whom  not  only  the  corporation  property  is  to  be  disposed  of, 
but  the  interests  of  the  borough  also  in  many  respects.  The  trust  thus  reposed  in 
the  mayor  and  those  who  are  at  the  head  of  the  corporation  appears  to  me  to  be  one 
of  the  highest  importance.  The  question  which  was  in  litigation  between  the  parties 
here  was  one  which  vitally  affected  the  powers  of  the  constituent  body.  The  mayor 
and  assessors  for  the  time  being  we  must,  after  the  judgment  pronounced  by  the 
court  of  Queen's  Bench,  and  confirmed  by  the  Exchequer  Chamber,  assume  had  been 
guilty  of  gross  ignorance,  and  by  a  remarkable  mistake  of  their  duty  wrongfully  dis- 
franchised a  very  large  number  of  the  burgesses  of  the  borough  ;  and  the  parties 
grieved  came  to  the  court  of  Queen's  Bench  for  redress.  It  was  a  very  grave  question 
of  law  whether  the  discretionary  power  [425]  of  the  court  of  Queen's  Bench  to  issue 
a  mandamus  to  rectify  mistakes  made  by  corporations  could  extend  so  far  as  to  make 
this  corporation  hold  courts  long  after  the  time  appointed  by  the  statute  for  that 
purpose,  in  order  to  correct  the  blunder  of  the  late  mayor  and  assessors,  and  to  restore 
the  disfranchised  burgesses  to  the  position  from  which  they  had  been  improperly 
removed  in  the  preceding  October.  It  was  a  question  to  my  mind  to  a  very  great 
extent  alleeting  the  constituent  body  of  the  borough  ;  and  it  was  one  upon  which  the 
mayor  was  properly  called  upon  to  take  the  opinion  of  the  court.  He  did  contest  the 
point  before  the  court  of  Queen's  Bench  ;  and  acting,  I  may  add,  under  the  support  of 
sound  legal  advice,  he  questioned  the  validity  of  their  decision  in  the  court  of  error. 
If  he  were  competently  advised  that  the  court  of  Queen's  Bench  had  come  to  a  wrong 
conclusion,  he  had  a  right  to  go  to  the  Exchequer  Chamber  to  endeavour  to  get  that 
decision  reversed,  and  so  to  obtain  from  the  other  side  the  costs  he  had  been  put  to  in 
opposing  their  proceedings.  Where  a  corporation  enters  into  litigation,  its  legal 
advisers  are  not  to  be  deprived  of  their  compensation  because  the  litigation  has  not 
terminated  advantageously  for  them.  The  question  is  whether  there  were  reasonable 
grounds  for  the  defence  here.  I  cannot  entertain  any  doubt  that  there  were.  I  there- 
fore think  there  must  be  judgment  for  the  plaintiff',  notwithstanding  the  argument 
urged  by  Mr.  Lush.  There  can  be  no  doubt  that  the  action  will  lie  for  the  expenses 
incurred  under  the  retainer  of  the  corporation.  My  judgment  does  not  in  the 
slightest  degree  interfere  with  those  cases  which  have  held  that  an  action  at  law  may 
be  maintained  even  though  the  judgment  could  not  be  satisfied  out  of  the  borough- 
fund  ;  though,  if  need  be,  I  should  in  this  court  be  prepared  to  act  upon  them.  But  I 
[426]  have  thought  it  better  to  rest  my  judgment  upon  the  main  ground. 

Byles,  J.  (a).  I  am  of  the  same  opinion.  I  apprehend  the  law  on  this  subject  is 
clearly  enough  laid  down  by  Lord  Wensleydale  in  the  case  of  The  South  Yorkshire 
Railway  Company  v.  The  Great  Northern  Hail  way  Company,  9  Exch.  55,  84,  where  he 
says  :  "  Generally  speaking,  all  corporations  are  bound  by  a  covenant  under  their 
corporate  seal  properly  affixed,  which  is  the  legal  mode  of  expressing  the  will  of  the 
entile  body,  and  are  bound  as  much  as  an  individual  is  by  his  own  deed.  Contracts 
with  partnerships  stand  upon  a  different  footing.  They  relate  to  the  power  of  one 
member  of  a  partnership  to  bind  the  other,  ami  ('(institute  a  branch  of  the  law  of 
principle  and  agent  (A).  In  partnerships,  where  all  the  members  do  not  concur  in  the 
contract  (and  it  is  often  that  they  do  not),  one  partner  may  bind  the  other  in  all 
contracts  within  the  scope  of  their  ordinary  partnership  dealings  ;  in  those  beyond,  the 
individual  partners  making  the  contract  are  bound,  not  the  other  partners.  But 
corporations,  which  are  creations  of  law,  arc,  when  the  seal  is  properly  affixed,  bound 
just  as  individuals  are  by  their  own  contracts,  and  as  much  as  all  the  members  of  a 
partnership  would  be  by  a  contract  in  which  all  concurred.  But,  where  a  corporation 
is  created  by  an  act  of  parliament  for  particular  purposes,  with  special  powers,  then 
indeed  another  question  arises;  their  deed,  though  under  their  corporate  seal,  and  that 
regularly  affixed,  does  not  bind  them,  if  it  appear  by  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by  necessary  or  reasonable  inference  from  its 
enactments,  that  the  deed  was  ultra  [427]  vires, — that  is,  that  the  legislature  meant  that 
such  a  deed  should  not  be  made."  Now,  this  is  not  the  ease  (if  a  corporal  ton  created  for 
a  particular  purpose.  It  is  stated  to  lie  ail  antient  corporation,  whether  existing 
by  prescription  or  by  charter  does  not  appear.  It  therefore  falls  within  the  Bret  o! 
the  two  classes  into  which  Lord  Wensleydale  divides  all  corporations,     Pailisttr  \.  The 

(«)  Williams,  .1  ,  was  engaged  in  the  Divorce  Court. 

(J)   See  Hickman  V.  Cox,  ante,  vol.  wiii.,  p.  <117. 
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Mayor,  dx.,  of  Gravesend,  9  C.  B.  774,  is  in  truth  a  decision  to  the  same  effect.  I  do 
not  at  all  agree  in  the  observations  which  Mr.  Lush  has  made  upon  that  case.  I 
think  it  is  based  upon  good  sense  and  sound  law.  I  do  not  see  why  property  may 
not  be  left  to  trustees  for  purposes  ultra  those  mentioned  in  the  5  &  0  \\  .  4,  c.  76,  s.  92. 
However,  be  that  as  it  may,  Pallister  v.  The  Mayor,  &c,  of  Gravesend  is  in  conformity 
with  the  decision  in  The  South  Yorkshire  Railway  Company  v.  The  Great  Northern 
Railway  Company.  It  seems  to  me,  therefore,  that,  at  all  events,  this  action  lies,  and 
the  plaintiff  is  entitled  to  judgment.  Then  comes  the  question, — are  these  expenses 
properly  payable  out  of  the  borough-fund  .'  It  seems  to  me  that  there  are  two  proper 
objects  of  corporation  expenditure  mentioned  in  s.  92  within  which  these  expenses,  or 
some  of  them  (which  is  sufficient  for  the  present  purpose),  fall.  The  corporation  are 
authorized  to  apply  the  borough-fund  towards  the  payment,  amongst  other  things,  of 
"  the  expenses  incurred  from  time  to  time  in  preparing  and  printing  burgess-lists, 
ward-lists,  and  notices,  and  in  other  matters  attending  such  elections  as  are  herein 
mentioned."  Mr.  Mellish  has  argued,  and  with  much  force,  that  the  expenses  in 
question  fall  within  that  head.  Another  legitimate  application  of  the  fund  is,  the 
payment  of  "all  other  expenses  not  herein  otherwise  provided  for,  which  shall  be 
necessarily  incurred  in  carrying  into  effect  the  provisions  of  this  act."  Now,  one  of  the 
provisions  of  this  [428]  act  is,  that  the  mayor,  aldermen,  and  other  officers  for  the 
time  being  shall  be  elected  by  a  body  constituted  according  to  law.  It  seems  to  me, 
therefore,  that  part  at  all  events  of  these  expenses  were  properly  payable  out  of  the 
borough-fund.  Mr.  Lush  felt  constrained  to  admit  that  the  defendants  were  justified 
in  appearing  to  the  writs  of  mandamus.  It  may  be  that  they  were  bound  to  appear : 
indeed,  I  cannot  help  thinking  they  would  have  failed  in  the  performance  of  their 
duty  if  they  had  not  appeared.  And  surely  they  were  entitled  to  present  their  own 
view  of  the  case  in  defence  of  the  conduct  of  their  predecessors.  It  seems  to  me,  there- 
fore, that,  as  far  as  appearing  and  defending  to  some  extent  are  concerned,  the 
expenses  were  chargeable  on  the  borough-fund.  How  far  the  defendants  were  justified 
in  carrying  their  defence,  and  whether  there  are  any  items  in  the  particulars  of  the 
plaintiff's  demand  which  are  objectionable,  are  questions  for  another  tribunal.  The 
substantial  question  here  is, — first,  whether  the  corporation  are  liable  to  judgment  in 
this  action, — secondly,  if  they  are,  whether  they  were  justified  in  appearing  and 
defending  themselves  against  the  writs  of  mandamus  which  had  been  directed  to 
them.  For  the  reasons  I  have  given,  it  appears  to  me  that  they  were  so  justified,  and 
that  nothing  remains  but  the  question  of  the  quantum,  which  is  a  matter  to  be  settled 
elsewhere. 

Keatinc;,  J.  I  concur  with  my  Lord  and  my  Brother  Byles  that  the  plaintiff  in 
this  case  is  entitled  to  judgment.  It  seems  to  me  not  to  have  been  contested  that  the 
defendants  had  a  right  to  appear  to  the  writs  of  mandamus  ;  but  it  is  suggested  that 
they  should  have  appeared  merely  for  the  purpose  of  submitting  to  the  judgment  of 
the  court.  But,  if  they  did  appear,  and,  having  done  so,  failed  to  inform  the  [429] 
c  urt  of  the  facts  upon  which  its  judgment  was  to  be  pronounced,  their  appearance 
would  i  ave  been  idle,  and  they  would  have  been  open  to  censure  for  incurring  need- 
less expense.  Having,  then,  a  right  to  appear  and  to  inform  the  court  as  to  the  real 
facts  upon  which  their  judgment  should  proceed  in  what  seems  to  have  been  a  very 
doubtful  case, — is  there  anything  upon  the  facts  before  us  to  warrant  us  in  inferring 
that  they  proceeded  in  any  way  in  which  they  were  not  justified  in  proceeding  1  I 
cannot  find  anything  in  the  case  to  warrant  that  supposition  :  and  the  Lord  Chief 
Justice,  who  was  a  member  of  the  court  of  Queen's  Bench  when  the  matter  was  before 
it,  and  who  took  part  in  the  decision,  and  who  has  intimated  a  pretty  strong  opinion 
as  to  the  case  being  one  of  grave  doubt  and  difficulty,  has  not  suggested  that  there 
was  anything  in  the  proceedings  at  variance  with  the  statements  presented  for  our 
decision.  Looking  at  the  case  as  stated,  it  seems  to  me  that  the  defendants  did  no 
more  than  what  was  natural  and  proper  in  the  conduct  of  a  litigation  on  which  it  is 
conceded  they  were  justified  in  embarking  :  and,  although  it  may  be  a  question  for 
the  master  whether  any  of  the  charges  were  unnecessarily  incurred,  still,  the  general 
proceeding  on  the  part  of  the  defendants  does  not  appear  to  have  been  at  all  improper. 
I  therefore  think  the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 
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[430]     Pole  and  Another  v.  Cetcovich.     Nov.  2.3rd,  1860. 

[S.  C.  30  L.  J.  C.  P.  102  ;  3  L.  T.  438 ;  7  Jur.  N.  S.  604;  9  W.  R.  279.  Applied, 
The  Teu/onia,  1871-72,  L.  R.  3  A.  &  E.  414;  L.  R.  4  P.  C.  179.  Distinguished, 
The  Patria,  1871,  L.  R.  3  A.  &  E.  463.] 

By  a  charter-party,  the  captain  of  an  Austrian  vessel  engaged  to  go  to  Havannah  and 
there  load  a  cargo  from  the  factors  of  the  charterers,  and  proceed  therewith  to 
Falmouth  for  order's  as  to  his  port  of  ultimate  destination,  which  by  a  memorandum 
subsequently  indorsed  upon  the  charterparty  included  Copenhagen.  On  his  arrival 
at  Falmouth  on  the  18th  of  June,  the  captain  gave  the  charterers  notice,  and  was 
by  them  ordered  (by  telegram  of  the  28th)  to  proceed  to  Copenhagen.  At  this 
time  war  had  broken  out  between  France  and  Austria,  and,  there  being  several 
French  cruizers  in  the  offing,  the  captain  sent  a  telegram  and  also  a  letter  apprising 
the  charterers  of  his  danger,  and  intimating  that  he  awaited  their  "  further  decision." 
On  the  following  day,  the  charterers  sent  their  clerk  down  to  Falmouth  with  a  letter 
to  the  defendant  directing  him  to  follow  the  clerk's  instructions.  The  clerk  accord- 
ingly told  the  captain  that  he  would  direct  him  to  go  to  Plymouth,  but  it  would 
be  under  protest.  The  captain,  however,  declined  to  go  without  a  "  clean  order  :  " 
and  ultimately  (on  the  1st  of  July),  the  clerk  gave  him  a  written  order  to  proceed 
to  Plymouth,  and  there  deliver  the  cargo ;  which  was  done  : — Held  that,  upon 
these  facts,  the  jury  were  warranted  in  finding  that  the  defendant  had  not  been 
guilty  of  a  breach  of  contract  in  refusing  to  go  to  Copenhagen  ;  and  that  it  was  no 
misdirection  for  the  judge  to  ask  the  jury  if  they  thought  the  captain  was  under 
the  circumstances  justified  in  pausing  until  he  received  further  definite  orders  from 
the  charterers. 

This  was  an  action  for  the  breach  of  a  charterparty.  The  declaration  set  out  the 
charterparty,  whereby  it  was  agreed  that  the  ship  "  Osvetitel "  should  proceed  to 
Havannah,  and,  after  loading  there  a  cargo  from  the  factors  of  the  plaintiffs,  should 
proceed  with  convenient  speed  to  Cowes  or  Falmouth  for  orders,  and  thence,  as 
ordered,  to  a  safe  port  within  certain  limits  therein  mentioned,  and  deliver  the  cargo, 
on  being  paid  freight  as  specified,  Arc.  :  Averment,  that,  after  the  making  of  the  said 
charterparty,  the  ship  proceeded  to  Havannah  pursuant  to  the  terms  of  the  said  charter- 
party,  and  that,  before  the  sailing  of  the  said  ship  from  Havannah  on  her  voyage  to  the 
United  Kingdom,  it  was  agreed  between  the  plaintiffs  and  the  defendant  that  the  said 
ship  should,  if  so  ordered,  proceed  with  the  said  cargo  to  certain  ports  not  within  the 
limits  mentioned  in  the  said  charterparty,  to  wit,  Landscrona  or  Copenhagen,  in  con- 
sideration of  the  payment  to  the  defendant  of  an  advanced  rate  of  freight  over  the  rate 
mentioned  in  the  said  charterparty  ;  and  that  the  ship  loaded  at  Havannah  a  cargo  of 
sugar,  and  proceeded  therewith  to  Falmouth  for  orders,  and  was  there  duly  ordered 
by  the  plaintiffs  to  proceed  with  the  cargo  to  Copenhagen  :  General  averment  of  per- 
formance by  the  plaintiff  of  all  [431]  conditions  precedent:  Breach,  that  the  ship  did 
not  nor  would  proceed  with  the  said  cargo  to  Copenhagen,  or  there  deliver  the  same 
pursuant  to  the  defendant's  said  agreement  and  the  defendant  then  made  default  in 
the  performance  of  his  said  agreement. 

The  defendant  pleaded,  amongst  other  pleas, — thirdly,  that  he  did  not  make  such 
default  as  alleged, — fourthly,  that,  after  the  said  ordering  of  the  said  ship  to  proceed 
to  Copenhagen,  and  before  any  default  by  the  defendant  in  relation  thereto,  the  plain- 
tiffs revoked  and  rescinded  the  said  order,  and  ordered  the  said  ship  to  proceed  with 
the  said  cargo  and  to  deliver  the  same  elsewhere  than  to  or  at  Copenhagen,  to  wit,  to 
and  at  Plymouth,  -fifthly,  accord  and  satisfaction.      Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  and  a  special  jury,  at  the  sittings  in  I don 

after  last  Trinity  Term,  when  the  following  facts  appeared  in  evidence  :  -The  plaint  ill's 
were  merchants  in  London  carrying  on  business  under  the  firm  of  Van  Notten  &  Co. 
The  defendant  was  the  master  of  an  Austrian  vessel  called  the  "Osvetitel. '  The  plain- 
tiffs having  chartered  the  "  Osvetitel "  for  a  voyage  from  Havannah  to  England,  and 
the  vessel  being  at  Havannah  on  the  30th  of  April,  IS.")'.),  Iiy  an  indorsement  on  the 
charterparty  it  was  mutually  agreed  thai  the  master  should  proceed  i hence  with  the 
cargo  to  Landsemna  or  Copenhagen  in  consideration  of  a  small  advance  of  freight. 
The  vessel  accordingly  sailed,  and  arrived  with  her  cargo  al    Falmouth  on  the  I  Stn  of 

C.  P.  xx.— 6* 
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June,  1859,  and  on  the  next  day  the  plaintiff's  were  apprised  of  her  arrival  by  a  letter 
from  the  defendant,  in  which  he  requested  them  to  expedite  the  orders  for  his  ultimate 
destination. 

On  the  28th  of  June,  the  plaintiffs  sent  to  Messrs.  Fox  &  Co.,  shipping  agents 
at  Falmouth,  a  telegram  as  follows  : — "  Order  the  '  Osvetitel '  to  proceed  to  Copen- 
[432]-hagen  without  delay."  This  was  communicated  to  the  defendant,  who  on  the 
same  day  telegraphed  to  the  plaintiffs, — "  Cannot  proceed  to  Cophenhagen  with  my 
ship  under  Austrian  Hag."  The  reason  for  this  was  that,  war  having  at  this  time 
broken  out  between  France  and  Sardinia  and  Austria,  and  many  French  cruizers 
being  known  to  be  out,  the  defendant  conceived  he  would  run  great  risk  of  capture 
if  he  should  attempt  to  go  to  Copenhagen.  The  defendant  also  on  the  29th  of  June 
wrote  to  the  plaintiffs,  as  follows  : — 

"Falmouth,  June  29,  1859. 
"Messrs.  P.  &  C.  Van  Notten  &  Co.,  London. 

"Gentlemen, — Yesterday  at  about  4  o'clock  p.m.  I  received  your  telegram,  by 
which  you  order  me  to  proceed  with  the  '  Osvetitel '  to  Copenhagen,  it  being  my 
destination.  I  accordingly  answered  by  wire  that  I  cannot  undertake  such  a  transit, 
owing  to  the  present  war,  with  an  Austrian  flag,  without  running  imminent  risk  of 
being  captured  by  the  French  cruizers.  I  do  not  decline  going  wherever  you  may 
order  me,  as  soon  as  the  navigation  is  free.  If  you  really  want  me  to  proceed  to 
Copenhagen,  insure  my  ship  and  freight  fully,  and  I  shall  go  at  once.  It  is  true  that 
in  Havannah  I  accepted  those  two  clauses,  viz.  for  Copenhagen  and  Landscrona,  on 
the  30th  of  April,  with  an  increase  of  2s.  6d.  on  the  rate  for  Gothenburgh  :  but  at 
that  time  nothing  was  known  in  Havannah  of  the  war,  as  the  first  news  reached  there 
on  the  14th  of  May,  the  very  day  on  which  I  left. 

"  Awaiting  your  ulterior  decision,  with  respects,  &c.  "  L.  Cetcovich." 

On  the  same  day  (June  29th),  the  plaintiffs  wrote  to  the  defendant,  acknowledging 
the  receipt  of  his  telegram  of  the  28th,  and  saying, — "  We  give  you  notice  that  we 
hold  you  and  your  owners  answerable  to  us  [433]  for  all  loss  which  may  accrue  in 
consequence  of  your  refusal  to  comply  with  our  orders  to  proceed  with  your  ship  to 
Copenhagen,  where  the  cargo  is  to  be  delivered." 

On  the  30th  of  June,  the  defendant  answered  that  letter,  as  follows  : — 

"Falmouth,  June  30,  1859. 
"  Messrs.  P.  &  C.  Van  Notten  &  Co.,  London. 

"Gentlemen, — I  confirm  my  letter  of  yesterday,  and  am  in  possession  of  your 
valued  favour  of  the  same  date,  from  which  I  observe  that  you  hold  me  responsible 
if  I  do  not  undertake  the  transit  to  Copenhagen  according  to  your  respected  orders. 
As  already  said  in  last,  I  do  not  decline  to  undertake  this  voyage  ;  but,  as  former 
annoyance  compels  me  not  to  undertake  a  transit  under  the  Austrian  flag,  I  shall  by 
no  means  be  responsible  to  you  for  the  cargo.  As  soon  as  the  war  is  ended,  I  shall 
proceed  to  any  port  that  you  may  order  me,  that  is  to  say,  those  mentioned  in  the 
charterparty. 

"  Awaiting  your  further  decision,  with  due  respect,  &c.  "  L.  Cetcovich." 

The  plaintiffs,  who  had  contracted  for  the  sale  of  the  cargo  at  Copenhagen,  upon 
the  receipt  of  the  last  letter  made  a  conditional  contract  for  the  sale  and  delivery  of 
it  at  Plymouth,  if  they  failed  to  induce  the  defendant  to  proceed  to  Copenhagen  ;  and 
they  accordingly  sent  a  clerk  named  Wiltshire  down  to  Falmouth  with  a  letter  to  the 
defendant,  as  follows  : — 

"London,  June  30,  1859. 

"  Dear  Sir, — We  request  you  to  follow  the  instructions  of  Mr.  A.  G.  Wiltshire  as 
to  your  final  port  of  destination.  "  P.  &  C.  Van  Xottex  &  Co." 

Upon  his  arrival  at  Falmouth  on  the  following  day,  [434]  Wiltshire  saw  the 
defendant,  and  tried  to  prevail  upon  him  to  proceed  to  Copenhagen  ;  but  the  defen- 
dant still  objecting  for  the  reasons  before  stated,  Wiltshire  ultimately  told  him  he 
would  order  him  to  Plymouth,  but  it  would  be  under  protest.  To  this  the  defendant 
objected ;  and  he  declined  to  go  to  Plymouth  without  an  absolute  and  unconditional 
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order  so  to  do.  Wiltshire  thereupon  gave  the  defendant  a  written  order  to  proceed 
to  Plymouth  and  there  deliver  the  cargo  (sugar),  which  was  sold  at  a  loss.  This  was 
done,  and  the  freight  paid. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendant  broke  his  contract 
by  his  refusal  on  the  28th  and  29th  of  June  to  proceed  to  Copenhagen. 

His  Lordship  left  it  to  the  jury  to  say  whether  the  defendant  had  been  guilty  of  any 
breach  of  contract  in  not  proceeding  at  once  to  Copenhagen,  and  whether  the  plain  tin's1 
agent  Wiltshire  had  given  the  defendant  a  clean  order  to  sail  to  Plymouth  ;  telling  them 
that,  if  they  thought  that  the  defendant  was  justified  under  the  circumstances  in  paus- 
ing until  he  received  further  definite  orders  from  the  charterers,  and  that  then,  and 
before  any  breach  of  the  contract,  he  received  from  Wiltshire  what  he  was  justified  in 
understanding  to  be  a  clean  order  to  proceed  to  Plymouth,  the  fourth  plea  would  be 
made  out,  and  the  defendant  would  be  entitled  to  their  verdict. 

The  jury  were  of  opinion  that  the  defendant  acted  prudently,  and  was  guilty  of 
no  breach  of  contract  in  staying  at  Falmouth  under  the  circumstances,  and  they 
accordingly  returned  a  verdict  for  him. 

Bovill,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  Lord  Chief  Justice  misdirected  the  jury  in  not  telling  them  that  upon 
the  facts  and  letter's  proved,  there  was  a  breach  [435]  of  contract  by  the  defendant, 
and  that  he  ought  not  to  have  left  to  them  as  a  ground  of  their  verdict  whether  the 
defendant  was  justified  in  pausing  and  making  a  stay  until  he  received  further  definite 
orders  ;  and  also  on  the  ground  that  the  verdict  was  against  evidence. 

M.  Smith,  (}.  C,  and  Watkin  Williams,  now  shewed  cause.  There  is  no  pretence 
for  saying  that  there  was  any  misdirection  ;  and  the  finding  of  the  jury  was  well 
warranted  by  the  evidence.  The  time  which  elapsed  between  the  arrival  of  the 
vessel  at  Falmouth  and  her  being  ordered  to  Plymouth  was  only  two  days  ;  and  it 
was  properly  a  question  for  the  jury  whether,  the  war  being  at  its  height,  and  French 
cruizers  in  the  offing,  the  master  of  a  vessel  under  the  Austrian  flag  was  not  reasonably 
justified  in  hesitating  to  place  her  in  peril  of  capture.  If  chased  by  a  French  man  of 
war,  the  master  of  the  "  Osvetitel "  would  clearly  have  been  justified  in  putting  into 
Plymouth  ;  and,  if  so,  a  hesitation  or  delay  of  two  or  three  clays  clearly  would  not 
amount  to  a  breach  of  the  charterparty.  .-Inn/  v.  Boivilen,  6  Ellis  &  B.  953,  was 
referred  to.     And  see  Bavrkk  v.  Buba,  ante,  vol.  ii.,  p.  563. 

Bovill,  Q.  C,  and  Honyman,  in  support  of  the  rule.  The  defendant  was  clearly 
guilty  of  a  breach  of  his  contract  the  moment  he  expressed  a  determination  not  to 
proceed  to  Copenhagen  so  long  as  the  danger  of  capture  existed,  or  until  his  ship  and 
freight  were  covered  by  insurance  :  and  Wiltshire  had  no  authority  to  waive  a  breach. 
The  defendant  was  not  justified  in  imposing  any  such  terms  upon  the  charterers. 
[Byles,  J.  Was  the  construction  of  the  defendant's  letter  of  the  30th  of  June  for  the 
jury  or  for  the  court?  If  for  the  jury,  a  misdirection  upon  that  would  be  rather  a 
misdirection  on  a  matter  of  fact,  which  is  no  ground  [436]  for  a  new  trial.]  The 
defendant  is  told  that  his  refusal  to  go  at  once  to  Copenhagen  will  be  treated  as  a 
breach,  and  he  still  persists  in  remaining  at  Falmouth.  The  Lord  Chief  Justice  ought 
to  have  told  the  jury,  as  a  matter  of  law,  that  the  mere  apprehension  of  capture  was 
no  justification  for  the  defendant's  breach  of  contract.  [Byles,  J.  The  master  was  to 
proceed  with  all  convenient  speed  to  his  destination.  Suppose  Falmouth  had  been 
blockaded,  would  be  have  been  bound  to  break  the  blockade.']    That  is  a  question 

which  might  present  some  difficulty.     [Byles,  J.     You  say  the  defendant  was  b id 

by  his  contract  :  Paradine  v.  Jane,  Aleyn,  26.  The  question  is,  whether  the  defendant 
was  not  bound  to  take  all  reasonable  precautions  to  render  the  risk  as  little  as  possible.  | 
The  risk  could  not  absolve  him  from  the  performance  nf  his  contract. 

BYLES,  J.(ffl).  This  rule  was  obtained  upon  the  grounds, — first,  that  the  Lord 
Chief  Justice  was  wrong  in  not  telling  the  jury  that,  upon  the  facts  and  letters 
proved,  the  defendant  had  been  guilty  of  a  breach  of  contract,  and  that  he  ought 
not  to  have  left  to  them  as  a  ground  of  their  verdict  whether  the  defendant  was 
justified  in  pausing  and  making  a  slay  until  he  re  eived  further  definite  orders; 
and  also  cm  the  ground  that  the  verdict  was  not  warranted  by  tlie  evidence.  It- 
was  contended  at  the  trial,  and  again  in  the  argument  before  us,  that  the  Lord 
Chief  Justice  should   have  told   the  jury  as  a  matter  of   law    thai    the  defendant,  had 

(n)  Williams,  J.,  was  engaged  in  the  Divorce  Court, 
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been  guilty  of  a  breach  of  his  contract.  It  seems  to  roe,  however,  that  that  is  not 
so,  even  if  it  rested  upon  the  construction  of  the  letters.  These  letters  did  not 
constitute  the  whole  case,  but  were  offered  as  evidence  of  [437]  a  breach  of  contract, 
in  connection  with  other  documents :  and,  when  during  the  course  of  the  argument 
the  learned  counsel  for  the  plaintiff's  were  asked  to  say  whether  the  construction  of 
the  letters  was  for  the  court,  they  both  flinched  from  the  question,  as  well  they  might. 
It  clearly  was  not  a  question  for  the  court:  it  was  for  the  jury.  The  judge  ex  con- 
cessis  would  have  done  wrong  if  he  had  done  as  the  rule  suggests  he  should  have  done. 
The  right  question  clearly  was  left,  namely,  was  the  defendant  guilty  of  a  breach  of 
the  contract!  and  the  jury  found  in  terms  that  there  was  no  breach.  Then,  failing 
the  objection  to  the  substance  of  the  direction,  it  is  said  that  the  learned  judge  ought 
not  to  have  left  it  to  the  jury  to  say  whether  the  defendant  was  justified  in  pausing 
and  making  a  stay  until  he  received  further  definite  orders  from  the  plaintiffs.  It 
must  be  conceded  that  the  merely  threatening  not  to  go  to  Copenhagen  would  not  be 
a  breach  of  the  contract.  \Ve  had  a  case  in  this  court  not  long  ago  where  a  mere 
threat  to  distrain  goods  which  were  not  distrainable  was  held  to  afford  no  ground  of 
action  (")■  A  mere  discussion  on  the  subject  would  not  be  a  breach.  There  must  at 
all  events  be  a  delay  :  and  it  is  not  even  every  delay  that  would  amount  to  a  breach. 
Suppose  at  the  time  the  captain  received  orders  to  proceed  to  Copenhagen  a  violent 
storm  arose,  would  he  not  be  justified  in  delaying  his  departure  until  the  storm 
abated  1  Or,  suppose  a  French  fleet  were  outside  the  harbour,  and  it  was  morally 
certain  that  the  vessel  would  be  captured  if  she  ventured  out,  the  plaintiff's'  counsel 
were  constrained  to  contend  that  it  would  be  the  defendant's  duty  to  go  out  and 
deliver  himself  and  his  ship  and  cargo  up  to  the  enemy.  The  plaintiff's  were  bound 
to  shew  that  there  had  been  unreasonable  delay.  Now,  [438]  what  arc  the  facts 
which  shew  delay  I  The  defendant's  refusal  to  proceed  to  Copenhagen  is  mere  matter 
of  inference.  In  his  letter  of  the  29th  of  June,  the  defendant  tells  the  plaintiffs  he 
awaits  their  ulterior  decision.  In  the  plaintiffs'  letter  of  the  29th,  which  the  defen- 
dant received  on  the  30th,  they  intimate  that  they  will  hold  him  and  his  owners 
answerable  to  them  for  all  loss  which  might  accrue  in  consequence  of  his  refusal  to 
comply  with  their  orders  to  proceed  to  Copenhagen  ;  and  on  the  same  day  the  plaintiff's 
make  a  contract  for  the  sale  of  the  sugars  at  Plymouth,  and  they  send  down  their 
clerk  with  authority  to  give  the  defendant  directions  as  to  his  final  port  of  destination. 
The  clerk  accordingly,  finding  that  the  defendant  still  hesitated  to  place  his  vessel  in 
danger,  tells  him  he  shall  direct  him  to  go  to  Plymouth  under  protest :  but  the  defen- 
dant insists  upon  having  a  "clean  order''  to  go  ;  and  the  jury  on  this  conflict  of  evi- 
dence find  that  the  defendant  would  not  have  gone  without  a  clean  order, — by  which 
I  understand  that  he  objected  to  go  to  Plymouth  without  being  indemnified.  To 
Plymouth  then  he  goes.  Supposing  that  the  delay  thus  arising  amounted  to  a  breach 
of  the  contract,  does  it  lie  in  the  plaintiff's  mouth  to  say  that  there  was  such  breach, 
when  they  themselves  induced  the  defendant  to  go  to  Plymouth  with  what  he  must 
have  considered,  and  what  the  jury  must  lie  assumed  to  have  found  he  was  justified  in 
considering,  an  absolution  from  the  obligation  of  going  to  Copenhagen  I  Even  if  there 
was  a  refusal  by  the  defendant  to  go  to  Copenhagen,  I  think  the  case  cited  of  Avery 
v.  Boivden,  6  Ellis  &  B.  953,  is  a  distinct  authority  in  his  favour  ;  for,  the  time  not 
having  elapsed  within  which  he  was  bound  to  proceed, — that  is,  a  reasonable  time, — 
there  was  no  complete  breach.  Assuming  that  the  direction  of  my  Lord  was  altogether 
erroneous,  it  was  all  a  question  of  [439]  fact,  and  at  most  the  direction  would  amount 
to  no  more  than  a  mistaken  expression  of  opinion  on  the  part  of  the  judge  upon  a 
matter  of  fact,  which  is  not  a  subject  of  complaint.  That  being  so,  the  first  ground 
of  the  rule  altogether  fails.  As  to  the  rest,  I  think  the  jury  came  to  a  correct  con- 
clusion ;  and  the  Lord  Chief  Justice  has  intimated  to  us  that  he  is  not  dissatisfied: 
consequently,  there  will  be  no  new  trial  as  for  a  verdict  against  evidence.  Further,  I 
cannot  help  agreeing  with  Mr.  Watkin  Williams,  that  the  evidence  before  us  would 
have  proved  the  fifth  plea, — the  accord  and  satisfaction;  so  that,  to  send  the  case 
down  to  a  fresh  trial  could  be  productive  of  no  advantage  to  the  plaintiff'. 

KEATING,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  I  should 
be  sorry  to  have  it  supposed  that,  in  arriving  at  this  conclusion,  the  court  means  to 
qualify  in  any  degree  the  rule  of  law  that  a  party  contracting  to  do  a  thing  must  do 

(a)  Beck  v.  Denbigh,  29  Law  J.,  C.  P.,  273. 
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it  at  all  events,  or  pay  the  penalty  of  liis  inability  to  perform  the  contract  which  he 
has  entered  into.  It  is  to  be  observed  that  ihe  contract  here  is  not  to  do  an  acton  a 
particular  day.  It  is  a  contract  by  which  the  defendant  undertook  to  proceed  to 
Havannah,  and  there  load  a  cargo  from  the  factors  of  the  plaint  ill's,  and  proceed  there 
with  to  Cowes  or  Falmouth  for  orders,  and  thence,  as  ordered,  to  a  safe  port  within 
certain  limits, — afterwards  altered  by  a  memorandum  indorsed  on  the  charterparty  to 
Landscrona  or  Copenhagen.  The  defendant  in  pursuance  of  his  contract  did  proceed 
to  Falmouth,  and  reported  his  arrival  to  the  plaintiffs,  who  ordered  him  to  proceed  to 
a  port  at  which,  under  the  then  existing  state  of  things,  it  was  very  unlikely  that  he 
would  arrive  safely.  He  accordingly  remonstrates  by  message  and  by  letter,  and  a 
discussion  ensues  between  the  parties, — a  discussion  [440]  which  is  open,  no  doubt,  to 
the  construction  sought  to  be  put  upon  it  by  Mr.  Bovill,  but  which  is  also  open  to  the 
construction  that  the  captain,  reasonably  remonstrating  with  the  charterers  for  pro- 
posing to  send  him  on  a  course  where  capture  was  imminent,  expresses  his  strong  dis- 
inclination to  incur  that  risk,  but  at  the  same  time  does  not  positively  refuse  to  obey 
the  charterers'  orders.  It  seems  to  be  admitted  that,  whether  or  not  the  conduct  of 
the  defendant  amounted  to  a  breach  of  the  contract,  was  a  question  for  the  jury  ;  and 
indeed  it  could  not  be  denied  that  it  was  a  question  for  them  :  but  it  is  said  that  the 
Lord  Chief  Justice  was  wrong  in  leaving  it  to  them  to  say  whether  they  thought  the 
defendant  was  justified  in  pausing  for  further  definite  instructions.  Whether  or  not 
there  had  been  a  breach  of  contract  was  for  the  consideration  of  the  jury  :  and  it  is 
extremely  difficult  for  a  judge  to  leave  a  case  to  the  jury  without  some  such  observa- 
tions as  were  made  here.  Now,  here  was  a  special  jury  of  London  merchants,  who 
must  be  taken  to  be  perfectly  well  aware  of  the  rule  of  law  ihat  a  man  must  at  all 
events  perform  his  contract :  and  they  came  to  the  conclusion  that  this  defendant  did 
not  absolutely  refuse  to  proceed  to  Copenhagen.  The  captain  was  justified  in  remon- 
strating as  he  did  ;  and  the  subsequent  facts  shew  that  he  was  doing  no  more.  If  so, 
the  finding  of  the  jury  upon  the  third  plea  for  the  defendant  was  right.  The  fourth 
plea  was  equally  open  to  their  consideration  ;  and  they  found,  as  it  was  perfectly 
competent  to  them  to  find,  that  the  conduct  of  the  plaintiffs  did  amount  to  a  revoca- 
tion of  the  order  to  go  to  Copenhagen.  As  to  the  other  branch  of  the  rule,  my  Lord 
is  not  dissatisfied  with  the  conclusion  the  jury  came  to;  nor  do  I  see  any  reason  to 
find  fault  with  it,  Xo  doubt,  the  remarks  of  Mr.  Bovill  are  entitled  to  great  weight : 
but  it  is  enough  to  say  that  it  was  reasonably  [441]  open  to  the  jury  to  take  a  different 
view.  Upon  both  grounds,  therefore,  I  concur  with  my  Brother  Byles  in  thinking 
that  this  rule  should  be  discharged. 

Erle,  C.  J.  I  entirely  concur  in  the  opinions  expressed  by  my  learned  Brothers. 
I  think  the  objection  to  my  direction  to  the  jury  could  only  be  sustained  upon  the 
supposition  that  the  captain  was  bound  to  start  on  the  instant  that  he  received  orders 
from  the  charterers  to  proceed  to  Copenhagen.  I  do  Dot  think  that  proposition  could 
for  a  moment  be  maintained.  Suppose  a  charterer  in  London,  ignorant  of  the  presence 
of  a  hostile  fleet  at  the  mouth  of  the  harbour,  sends  a  telegram  to  the  master  who  is 
awaiting  orders,  directing  him  to  proceed  at  once  to  another  port, — if  he  were  unin- 
sured, would  he  not  have  serious  ground  of  complaint  against  the  master  if  he  omitted 
to  inform  him  of  the  danger  his  cargo  would  be  exposed  toby  his  instant  obedience 
of  the  older!  Under  Buch  circumstances,  the  captain  would  have  a  clear  duty  to 
caution  the  charterer.  Here,  unquestionably,  the  defendant  received  definite  instruc- 
tions to  go  to  Copenhagen.  He  did  not  at  once  obey  those  instructions,  but  pointed 
out  to  the  plainiill's  the  risk  he  would  encounter,  and  asked  for  further  directions. 
Tli.it,  I  think,  was  no  breach  of  his  contract.  The  plaintiffs  then  sent  down  an  agent 
to  Falmouth,  who  ultimately  substituted  Plymouth  as  the  port  of  discharge.  I  think 
there  was  nothing  unreasonable  in  asking  the  jury  whether  they  thought  the  ilefen 
daut  was  under  the  circumstances  justified  in  pausing  as  he  did  :  ami  1  think  the  con 
elusion  the  jury  ca to  was  quite  right.     My  opinion  was,  thai  the  contest  on  the 

part  of  the  plaintiffs  was    founded    upon  an   almost  wilful    perversion  of  words  used  by 

a  foreigner.  What  he  said  in  substance  was, — "I  do  not  wish  to  make  my  owners 
liable  for  a  [442]  breach  of  contract:  but  pray  do  consider  the  risk  you  are  asking 
me  to  run."  I  think  the  matter  was  entirely  within  the  province  of  the  jury.  I 
thought  Mr.  Wiltshire  went  down  lo  Falniout  h  with  inst  met  ions  to  delude  the 
captain  into  the  belief  that  his  going  to  Plymouth  would  be  considered  a  fulfil- 
ment of  his  contract,      lie  had  the  day   before   made  a    protest,    which  lie  kept  in  his 
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pocket.     The  whole  tenor  of  the  evidence,  and  what  passed  about  the  clean  order, 
gave  me,  I  must  confess,  a  feeling  that  the  defendant  was  thoroughly  entitled  to  a 
decision  in  his  favour  before  any  tribunal. 
Rule  discharged. 

Hotson  v.  Browne.     Nov.  24th,  I860. 

[S.  C.  30  L.  J.  C.  P.  106  ;   7  Jur.  N.  S.  633  ;   9  W.  R.  233.] 

The  plaintiff, — the  proprietor  and  publisher  of  certain  vehicles  for  advertisements 
called  "  Hotson's  Local  Time  Tables,'  received  from  one  M.  (who  was  a  canvasser 
for  orders  on  commission)  the  following  memorandum  : — "Insert  my  advertisements 
for  one  year  in  Hotson's  Local  Time  Tables, — the  Great  Northern  and  [six  other 
railways,  naming  them].  Space  to  be  two  squares  in  back  page  :  and  charge  for 
insertion  to  be  10s.  in  each  monthly  book.  10s.  per  month  each  book.  T.  E.  M. 
28  i!  "i!t.  (Signed)  B.  Browne  &  Co."  The  signature  and  the  words  "  10s.  per 
month  each  book "  were  in  the  handwriting  of  the  defendant,  and  the  initials 
"T.  E.  M."  those  of  the  agent  M. — The  publication  in  question  consisted  of  printed 
copies  of  the  time-bills  of  the  several  railway's,  with  various  advertisements  annexed 
thereto.  M.  had  not  been  s,  ecifically  employed  by  the  plaintiff  to  procure  the 
order  from  the  defendant ;  but  he  was  in  the  habit  of  collecting  orders  for  advertise- 
ments for  him,  which  the  plaintiff  adopted  if  he  approved  of  them.  The  defendants' 
advertisements  were  accordingly  inserted  each  month  in  each  of  the  seven  time- 
tables, and  this  action  was  brought  for  this  agreed  price. — The  defence  being  that 
the  defendant  was  induced  to  sign  the  contract  by  the  misrepresentation  of  M.  at 
the  time  that  the  charge  was  to  be  10s.  per  month  for  the  seven  books, — it  was 
proposed  at  the  trial  to  ask  the  defendant,  who  was  called  as  a  witness,  what  repre- 
sentations M.  had  made  to  him  when  he  obtained  the  order  from  him  ;  but  the 
judge  declined  to  allow  the  question  to  be  put,  inasmuch  as  it  was  an  attempt  to 
vary  by  parol  a  written  contract : — Held,  that  the  defendant's  proposal  being  in 
terms  adopted  by  the  plaintiff,  the  evidence  was  properly  rejected. — Held  also,  that, 
assuming  M.  to  have  been  the  plaintiff's  agent  in  the  transaction,  evidence  of  what 
passed  between  him  and  the  defendant  at  the  time  of  giving  the  order  would  have 
been  admissible  if  the  issue  between  the  parties  had  been  whether  the  defendant 
had  been  induced  to  sign  the  memorandum  by  fraud. 

This  was  an  action  brought  by  the  plaintiff,  the  proprietor  and  publisher  of  certain 
railway  time-tables  called  "  Hotson's  Local  Time  Tables,"  to  recover  a  sum  [443]  of 
421.     The  particulars  of  demand  annexed  to  the  summons  were  as  follows : — 

"1859  and  1860.  For  the  insertion  of  defendant's  advertisements  in  Hotson's 
Great  Northern  Time  Table  [and  six  other  railway  time-tables  named]  for  the  months 
of  July,  August,  September,  October,  November,  and  December  in  1859,  and  in  the 
months  of  January,  February,  March,  April,  May,  and  June  in  1860,  at  10s.  per  month 
each  book,  for  the  seven  books,  as  per  order." 

The  cause  was  tried  before  the  judge  of  the  sheriff's  court,  London.  The  judge's 
notes  of  what  passed  at  the  trial  were  as  follows  : — 

"  Publication  of  the  advertisements  in  the  seven  books  of  the  plaintiff  for  the 
twelve  months,  admitted.  Signature  of  the  written  order  also  admitted.  The  order 
signed  by  the  defendant  was  in  the  words  and  figures  following : — 

" '  Insert  my  advertisements  for  one  year  in  Hotson's  local  time-tables, — the  Great 
Northern  [and  six  others,  naming  them] :  space  to  be  two  squares  in  back  page,  and 
charge  per  insertion  to  be  10s.  in  each  monthly  book. 

"  '  Ten  shillings  per  month  each  book. 

"  '  T.  E.  M.     28/6/59.  " '  B.  Browne  &  Co.' 

"The  words  'Ten  shillings  per  month  each  book'  in  the  order  were  in  the  hand- 
writing of  one  of  the  defendants,  and  the  initials  '  T.  E.  M.'  the  initials  of  one 
T.  E.  Miller,  referred  to  in  the  evidence. 

"  The  plaintiff  was  put  in  the  box,  and  on  cross-examination  said,  '  I  do  not 
employ  agents.     I  allow  a  commission  on  advertisements  brought,  varying  from  51.  to 
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151.  percent,  on  advertisements  such  as  I  approve  of.  I  have  received  twenty  four 
orders  through  Mr.  Miller,  I  refused  a  great  number  of  Miller's  orders.  [444]  He 
carries  on  the  business  of  a  canvasser.  After  the  three  months,  the  defendant  said 
'Call  next  Saturday,  and  I  will  pay  you.'  I  had  no  arrangement  with  Miller  more 
than  with  any  other  person  who  collected  advertisements  for  me.  I  never  took-  an 
order  except  in  writing.  When  the  orders  were  brought  we  discussed  the  commission. 
He  (Miller)  came  to  me  first  and  offered  me  advertisements.  I  said  to  him,  '  If  you 
have  any  good  advertisements,  and  bring  them  to  me,  and  if  I  approve  of  them  alter 
inquiry,  and  I  insert  them,  I  shall  give  you  a  commission.'  This  particular  advertise- 
ment came  through  Miller,  and  I  paid  him  a  commission,  after  making  inquiries.  This 
was  the  plaintiff's  case. 

"The  defendant  was  called,  and  said, — 'Miller  called  upon  me  in  June  last  year. 
He  called  frequently,  and  asked  me  to  advertise  in  Hotson's  Time-Tables.'  Question, 
— 'What  representations  did  Miller  make  to  induce  you  to  enter  into  the  written 
contract?'  Objected,  inadmissible, — firstly,  Miller  not  being  agent  of  Hotson, — 
secondly,  attempt  to  vary  written  document. 

"  Memorandum, — the  representation  alleged  being  that  the  10s.  was  10s.  per  month 
for  the  whole  seven  books,  and  not  10s.  per  month  for  each  of  the  seven  books. 

"  Evidence  rejected  as  inadmissible. 

"  Asked  to  be  left  to  the  jury.     Refused. 

"  The  judge  adopted  the  interpretation  of  the  written  order  put  upon  it  by  the 
plaintiff,  and  thereupon  directed  a  verdict  for  the  amount  claimed  by  him.  If  the 
judge  was  wrong  in  so  doing,  as  contended  by  the  defendant,  a  new  trial  is  to  be  had  ; 
if  otherwise,  the  judgment  is  to  be  affirmed." 

Joyce,  on  a  former  day,  obtained  a  rule  nisi  for  a  [445]  new  trial  on  the  ground  of 
misdirection,  and  that  the  evidence  of  what  passed  between  Miller  and  the  defendant 
at  the  time  the  order  was  given  was  improperly  rejected. 

Laxton  shewed  cause.  The  written  contract  is  ambiguous  on  the  face  of  it;  and 
therefore  evidence  of  what  was  said  by  the  plaintiff's  agent  at  the  time  was  receivable 
and  ought  to  have  been  admitted,  as  forming  part  of  the  contract.  It  is  plain  that 
the  defendant  was  induced  to  give  the  order  by  the  fraudulent  statement  of  Miller. 
The  whole  contract  was  not  in  writing.  The  order  is  in  writing,  the  acceptance  oral  ; 
it  was  for  the  jury,  therefore,  to  say  what  the  contract  between  the  parties  was.  If 
there  was  fraud,  the  evidence  was  admissible  ;  and  whether  fraud  or  not  was  properly 
a  question  for  the  jury.  In  Dohdl  v.  Sic  rain,  '■'>  II  it  G.  623,  5  D.  &  R.  490,  where  the 
vendor  of  a  public-house  made  pending  the  treaty  certain  deceitful  representations 
respecting  the  amount  of  the  business  done  in  the  house,  and  the  rent  received  for  a 
part  of  the  premises,  whereby  the  plaintiff  was  induced  to  give  a  large  sum  for  the 
premises, — it  was  held  that  the  latter  might  maintain  an  action  on  the  case  for  the 
deceitful  representations,  although  they  were  not  noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memorandum  of  the  bargain,  which  was  drawn  up  after  these 
representations  were  made.  [Byles,  J.  Contemporaneous  fraudulent  statements  avoid 
the  contract :  but,  unless  fraud  be  shewn  the  contemporaneous  statements  by  parol  are 
not  admissible.]  If  the  whole  contract  had  been  in  writing  undoubtedly  it  would  not 
have  been  competent  to  the  defendant  to  oiler  parol  evidence  to  vary  it,  unless  fraud 
were  shewn.  But,  where  part  of  the  contract  is  in  writing,  and  part  oral,  the  whole 
is  for  the  jury. 

[446]  Joyce,  in  support  of  the  rule.  The  defendant  having  had  all  the  benefit  he 
could  derive  from  the  contract,  it  is  not  competent  to  him  now  to  raise  this  objection, 
In  Clarke  v,  Dickson,  1  Ellis,  B.  &  E.  148,  it  was  held  that  a  person  induced  by  fraud 
to  enter  into  a  contract  under  which  ho  pays  money  may,  at  his  option,  rescind  the 
contract,  and  recover  back  the  price  as  money  had  and  received,  if  he  can  return  what 
he  has  received  under  it  :  but,  when  he  can  no  longer  place  the  other  parly  in  statu 
quo,  as  if  he  has  become  unable  to  return  what  he  has  received  in  the1  same  plight  as 
that  in  which  he  received  it,  the  right  to  rescind  no  longer  exists  :  and  his  remedy 
most  be  by  an  action  for  deceit,  and  not  for  money  had  and  received.  So,  here,  the 
defendant,  if  deceived,  may  have  a  remedy  by  cross  a  ei  ion.  Besides,  it  he  had  intended 
to  present  this  as  a  ease  of  fraud,  he  should  have  done  so  al  the  trial.  [Erie,  C  J. 
If  the  act  were  clearly  fraudulent,  there  was  no  need  to  call  it  fraud.  But  I  must 
confess    I   see   no   indication    Of   fraud  in  the  ease:    and,  counsel  not  agreeing,  we  must 
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take  the  case  as  it  stands.  The  question  is  whether  this  was  not  within  the  province 
of  the  jury  to  determine.  According  to  the  plaintiff's  evidence,  Miller  had  authority 
to  get  proposals  for  contracts,  subject  to  the  plaintiff's  approval  when  1  nought  to  him. 
Accordingly,  Miller  gets  the  defendant  to  sign  a  proposal,  and  takes  it  to  the  plaintiff. 
It  becomes  a  contract  by  the  combination  of  the  written  proposal  and  the  oral  accept- 
ance. The  whole  must  be  for  the  jury.]  The  entire  contract,  it  is  submitted,  is  the 
writing.  [Erie,  C.  J.  If  Browne  had  been  plaintiff,  as  the  contract,  as  you  call  it, 
was  not  signed  by  Hotson,  you  must  have  proved  by  oral  evidence  that  Hotson 
assented  to  it.  Byles,  J.  There  was  strong  evidence  to  shew  that  Miller  was  the 
plaintiff's  agent.]  If  so,  the  contract  was  complete  at  the  [447]  time,  and  all  in 
writing.  An  ordinary  building  contract  is  usually  signed  by  the  builder  only.  If 
Miller  was  not  the  plaintiff's  agent,  there  was  a  contract  signed  by  the  defendant,  and 
all  the  plaintiff  had  to  do  was  to  perform  the  work.  If  Miller  was  the  plaintiff's 
agent,  then  the  plaintiff  was  bound  by  his  acts  and  representations. 

Cur.  adv.  vult. 

Erle,  C.  J.  This  was  a  rule  for  a  new  trial  on  the  ground  of  a  misdirection  in 
point  of  law,  or  the  refusal  to  receive  evidence  which  ought  to  have  been  admitted. 
The  action  was  brought  upon  a  contract,  signed  by  the  defendant,  to  pay  a  given  sum 
for  the  insertion  of  certain  advertisements  in  a  publication  called  Hotson's  Local  Time 
Tables.  We  consider  the  point  which  is  referred  for  our  decision  to  be,  whether 
evidence  of  a  conversation  which  is  alleged  to  have  taken  place  at  the  time  the  contract 
was  entered  into,  was  admissible  to  vary  the  effect  of  the  promise  the  defendant 
signed.  It  was  contended  before  us  that  the  defendant  was  induced  to  enter  into  the 
contract  by  the  fraud  of  the  plaintiffs  agent.  If  that  had  been  the  issue,  we  see  no 
reason  for  doubting  that  the  evidence  tendered  would  have  been  admissible  But,  as 
the  learned  counsel  for  the  plaintiff  denies  that  that  was  the  issue,  and  the  judge's 
notes  throw  no  light  upon  it,  we  are  of  opinion  that  the  question  of  fraud  is  not 
properly  before  us.  Then,  it  was  contended  that  the  evidence  was  admissible  on  the 
ground  that  the  construction  of  the  contract  was  for  the  jury.  We  think  not.  We 
think  that,  if  the  promise  was  adopted  in  terms  by  the  plaintiff',  the  evidence  offered 
of  contemporaneous  conversation  to  vary  the  effect  of  the  promise  was  not  admissible 
or  proper  for  the  consideration  of  the  jury.  We  therefore  think  the  judge  was  [448] 
right  in  ruling  as  he  did,  and  consequently  that  the  rule  for  a  new  trial  must  be 
discharged. 

Under  the  circumstances,  however,  we  think  there  should  be  no  costs. 

Rule  discharged  without  costs. 

Cochrane  v.  Green.     Nov.  26th,  1860. 

[S.  C.  30  L.  J.  C.  P.  97  ;  3  L.  T.  475  ;  7  Jur.  N.  S.  548  ;  9  W.  R.  124.  Applied, 
Agra  and  Master-man's  Bank  v.  heighten,  1S66,  L.  R.  2  Ex.  65  ;  Thornton  v.  Maynard, 
1875,  L.  R.  10  C.  P.  6  8.  Dicta  disapproved,  Middletan  v.  Pollock,  1875,  L.  R. 
20  Eq.  29.  Distinguished,  Ex  parte  Morier,  1879,  12  Ch.  D.  498.  Discussed,  Manley 
v.  Berkett,  [1912]  2  K.  B.  333.] 

The  plaintiff  having  claims  against  the  defendant  for  the  enforcement  of  which  he 
had  instituted  a  suit  in  Chancery,  it  was  agreed,  that,  in  consideration  that  the 
plaintiff  would  forbear  to  prosecute  the  suit  and  abandon  the  same  and  his  claims, 
the  defendant  promised  that  he  would,  out  of  the  first  moneys  he  might  receive  from 
W.  in  respect  of  his  claims  upon  him  arising  out  of  the  B.  railway  contract,  hand 
to  the  plaintiff  the  sum  of  5001.,  and,  out  of  any  further  moneys  he  might  receive 
from  W.  in  respect  of  the  same  contract,  101.  per  cent,  upon  the  net  amount  which 
he  might  so  from  time  to  time  receive,  until  such  percentage  to  the  plaintiff  should 
amount  to  13001.,  when  all  further  payments  by  the  defendant  were  to  cease, — it 
being  understood  and  agreed  that  the  defendant  would  not  compromise  with  W. 
without  providing  for  the  plaintiff  the  above-mentioned  13001.,  or  so  much  of  it  as 
might  remain  due  to  him  according  to  his  promise. — One  payment  only  (of  20001.) 
having  been  made  to  the  defendant  by  W.  in  respect  of  his  claims  arising  out  of  the  B. 
railway  contract : — Held,  that  the  plaintiff  was  only  entitled  to  the  5001.  thereout, 
and  not  to  101.  per  cent,  on  the  residue  thereof. — In  an  action  to  recover  the  5001., 
the  defendant  pleaded,  as  to  3391.,  that,  before  the  commencement  of  the  suit,  the 
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plaintill  was  indebted  to  one  S.  S.  in  the  Mini  of  3391.  :  that  the  defendant,  at  the 
request  of  the  plaintiff,  agreed  with  S.  S.  to  pay  him  the  3391.,  and  S.  S.  agreed  bo 
accept  the  defendant  as  his  debtor  instead  of  the  plaintiff  for  that  sum;  and  that 
the  defendant  was  still  liable  to  pay  the  same  to  S.  S.  : — Held,  no  answer  to  the 
plaintiffs  claim,  inasmuch  as  the  plea  did  not  shew  that  the  plaintiffs  liability  to 
S.  S.  was  discharged.  —  Where  A.  has  a  money  demand  against  I!.,  and  11.  (though 
a  trustee)  has  a  money  demand  against  A.  which  but  for  the  intervention  of  the 
trust  would  have  constituted  a  good  legal  set-off  against  A  's  demand,  the  latter  may 
be  pleaded  by  way  of  equitable  set-off 

The  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  on  the  5th  of  March, 
1858,  the  plaintiff  had  certain  valid  and  bona  fide  claims  and  demands  against  the 
defendant,  and  had,  in  order  to  enforce  payment  and  satisfaction  thereof,  instituted 
a.  suit  in  the  high  court  of  Chancery  against  the  defendant  ;  and  thereupon,  to  wit,  on 
the  day  and  year  aforesaid,  in  consideration  that  the  plaintiff  would  at  the  defendant's 
request  forbear  to  prosecute  the  said  suit,  and  abandon  the  same  and  his  aforesaid 
claims  and  demands,  the  defendant  promised  the  plaintiff  that  he  the  defendant  would 
out  of  the  first  moneys  he  might  receive  from  Mr.  Watson,  of  Parliament  Street,  in 
respect  [449]  of  his  the  defendant's  claim  upon  him  the  said  Mr.  Watson,  arising  out 
of  the  Bahia  railway  contract,  hand  to  the  plaintiff  the  sum  of  5001.,  and  out  of  any 
further  moneys  he  might  receive  from  the  said  Mr.  Watson  in  respect  of  the  same 
contract  10  per  cent,  upon  the  net  amount  which  he  might  so  from  time  to  time 
receive,  until  such  percentage  to  the  plaintiff  should  amount  to  the  sum  of  13001.,  when 
all  further  payments  by  the  defendant  were  to  cease  ;  it  being  understood  and  agreed 
between  the  plaintiff  and  the  defendant  that  the  defendant  would  not  compromise 
with  the  said  Mr.  Watson  without  providing  for  the  plaintiff  the  above-mentioned 
13001.,  or  so  much  of  it  as  might  remain  due  to  him  according  to  his  promise  :  Aver- 
ment, that  the  plaintiff  did  accordingly  forbear  to  prosecute  the  said  suit,  and  did 
abandon  the  same  and  his  aforesaid  claims  and  demands  ;  and  that  all  conditions 
precedent,  matters,  and  things  requiring  to  have  been  performed  and  to  have  happened 
and  existed  to  entitle  the  plaintiff  to  the  full  performance  of  the  said  contract  by  the 
defendant,  and  to  maintain  his  action  for  the  non-performance  thereof  as  thereinafter- 
mentioned,  were  performed  and  did  happen  and  exist  before  the  commencement  of 
this  suit;  yet  the  defendant  to  keep  his  said  promise  wholly  failed,  and  had  not  at 
any  time  paid  the  said  sum  of  5001.  or  any  part  thereof,  or  the  said  sum  of  101.  per 
cent.,  or  any  part  thereof. 

There  was  a  second  count,  for  money  payable  by  the  defendant  to  the  plaintiff  for 
work  done  by  the  plaintiff  for  the  defendant  at  his  request,  and  for  money  received 
by  the  defendant  to  the  use  of  the  plaintiff,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  upon  accounts  stated  between  them. 

First  plea, — as  to  the  first  count,  except  so  far  as  the  same  related  to  the  sum  of 
5ni}|  therein  mentioned, — [450]  that  the  defendant  received  from  the  said  Mr.  Watson 
no  moneys  whatever  in  respect  of  the  Bahia  railway  contract  over  and  above  a  certain 
sum  paid  in  one  payment,  that  is  to  say,  20001.,  and  out  of  which  the  plaintiff  became 
entitled  to  the  said  sum  of  5001.  and  no  more. 

Demurrer,  on  the  ground  "  that  the  plea  on  the  fare  of  it  shews  thai  more  than  5001. 
was  received  by  the  defendant,  within  the  meaning  of  the  agreement  in  the  lirst  count." 

Fifth  plea, — as  to  so  much  of  tho  declaration  as  related  to  the  sum  of  1071.  Is., 
parcel  of  the  said  sum  of  5001.  therein  mentioned,  by  way  of  defence  on  equitable 
grounds,  that  the  plaintiff,  before  the  commencement  of  this  suit,  by  his  promissory 
note  promised  to  pay  certain  persons  trading  under  the  name,  style,  and  firm  of  John 
Kldred  \-  Co.,  or  their  order,  on  demand,  the  sum  of  2501.;  and  the  said  persons, 
before  the  commencement  of  this  suit,  indorsed  the  Said  note  to  the  defendant  lor  a 
good,  valuable,  and  sufficient  consideration,  who  t  lien  became  and  was  the  law  fill  holder 

thereof  ami  entitled  to  receive  and  recover  from  tho  plaintiff  the  full  an ni  of  the 

said  not  i',  but  t  he  plaint  ill'  never  paid  or  satislied  the  amount  of  the  said  note  or  any 
part  thereof:  that  the  plaintill,  before  the  commencement  of  this  suit,  by  his  other 
promissory  note   promised    to   pay  the   Baid    last  mentioned   persons,  or   their  order,  on 

demand,  the  sum  of  1571.  Is.,  and  the  said  persons,  before  the  commencement  of  this 
suit,  indorsed  the  said  last  mentioned  note  to  the  defendant  lor  a  good,  valuable,  and 
sufficient  consideration,  who  then  became  and  w  is  the  lawful  holder  thereof  and  entitled 
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to  receive  and  recover  from  the  plaintiff  the  full  amount  of  the  said  last-mentioned 
note,  but  the  plaintiff  never  paid  or  satisfied  the  same  or  any  part  thereof  :  [451] 
that  afterwards,  and  whilst  the  defendant  continued  and  was  such  lawful  owner  of  the 
said  notes  and  entitled  to  receive  the  proceeds  thereof  and  payment  of  the  same,  he 
the  defendant  handed  over  and  delivered  the  said  note  to  one  Archibald  Dunlop  as 
the  trustee  and  agent  of  the  defendant,  and  for  his  the  defendant's  sole  use  and  benefit, 
and  without  any  value  or  consideration  whatever,  to  the  intent  and  on  the  express 
terms  and  agreement  that  he  the  said  Archibald  Dunlop  should  take,  receive,  and  hold 
them  as  such  trustee  and  agent  as  aforesaid,  and  should  sue  the  plaintiff  upon  them 
on  behalf  of  the  defendant,  to  recover  the  amount  of  the  said  notes,  and  should  pay 
over  the  proceeds  thereof  to  the  defendant:  that  the  said  Archibald  Dunlop  always 
held  the  said  notes  on  the  said  terms  as  such  trustee  and  agent,  and  not  otherwise, 
and  that  there  was  never  at  any  time  any  value  or  consideration  for  his  holding 
the  said  notes,  except  as  aforesaid,  but  that,  from  the  time  of  the  said  indorsements 
to  the  defendant,  he  the  defendant  was  always  entitled  to  receive  the  proceeds  of  the 
same  :  that,  afterwards,  and  in  pursuance  of  the  said  agreement,  and  at  the  request 
of  the  defendant,  the  said  Archibald  Dunlop,  as  such  trustee  and  agent  as  aforesaid, 
sued  the  plaintiff  in  the  court  of  Common  Pleas  to  recover  the  amount  of  the  said 
notes  ;  and  such  proceedings  were  thereupon  had,  that,  by  the  consideration  and  judg- 
ment of  the  said  court,  the  said  Archibald  Dunlop  recovered  against  the  now  plaintiff 
in  the  said  action  a  certain  sum,  to  wit,  4441.  16s.,  being  the  full  amount  of  the  said 
promissory  notes,  and  also  a  certain  other  sum,  to  wit,  301.  Is.  2d.,  for  his  costs  about 
his  suit  in  that  behalf  expended,  which  said  judgment  still  remained  in  full  force, 
unrecovered  and  unsatisfied  :  that  the  said  judgment  was  obtained  at  the  defendant's 
sole  expense  and  cost,  and  that  he  [452]  always  was  and  still  is  equitably  and  bene- 
ficially entitled  to  the  same,  and  to  the  proceeds  thereof,  and  the  said  Archibald 
Dunlop  never  at  any  time  had  or  now  has  any  equitable  or  beneficial  interest  therein, 
but  was  entitled  only  as  such  trustee  and  agent  as  aforesaid  on  behalf  of  the  defendant ; 
and  the  defendant  claimed  equitably  to  set  off  the  amount  of  the  said  notes  recovered 
under  the  said  judgment  against  the  said  sum  of  4071.  4s.,  parcel,  &c.  in  the  introductory 
part  of  this  plea  mentioned,  and  to  which  this  plea  was  pleaded,  and  that  the  said 
sums  were  equal  in  amount. 

Demurrer,  on  the  ground  "  that  the  sum  sought  to  be  set  off  is  not  one  capable  of 
being  set  off  in  equity." 

The  sixth  plea,  t>  the  last  count,  was  similar  to  the  fifth  plea,  and  there  was  a 
demurrer  thereto  on  the  same  ground. 

Seventh  plea, — as  to  so  much  of  the  first  count  of  the  declaration  as  related  to  the 
sum  of  3391.,  parcel  of  the  said  sum  of  5001.  therein  mentioned,  and  also  as  to  the 
plaintiff's  claim  in  respect  of  the  causes  of  action  in  the  last  count  of  the  declaration 
mentioned, — that,  before  the  commencement  of  the  suit,  the  plaintiff  was  indebted  to 
one  .Samuel  Smith  in  the  sum  of  3391.,  and  the  defendant,  before  the  commencement 
of  the  suit,  at  the  request  of  the  plaintiff,  agreed  with  the  said  Samuel  Smith  to  pay 
him  the  said  Samuel  Smith  the  said  sum  of  3391.,  and  the  said  Samuel  Smith  agreed 
to  accept  the  defendant  as  his  debtor  instead  of  the  plaintiff  for  the  said  sum  of 
3391.,  and  the  defendant  was  still  liable  to  pay  the  same  to  the  said  Samuel  Smith, 
whereby  the  plaintiff's  right  to  recover  the  said  sum  of  3391.  was  and  is  wholly  lost  and 
extinguished. 

Demurrer,  on  the  ground  "  that  the  seventh  plea  sets  up  a  mere  collateral  indepen- 
dent agreement  not  in  any  way  connected  with  or  relating  to  the  causes  of  action  to 
which  the  seventh  plea  is  pleaded." 

[453]  Eighth  plea, — as  to  so  much  of  the  first  count  of  the  declaration  as  related 
to  the  sum  of  1141.  9s.  5d.,  parcel  of  the  said  sum  of  5001.  therein  mentioned,  and  also 
as  to  the  plaintiff's  claim  in  respect  of  the  causes  of  action  in  the  last  count  mentioned, 
— that,  before  the  commencement  of  the  suit,  the  plaintiff  was  indebted  to  one  Alfred 
Moore  in  the  sum  of  1141.  9s.  5d.,  and  the  defendant,  before  the  commencement  of 
the  suit,  at  the  request  of  the  plaintiff,  agreed  with  the  said  Alfred  Moore  to  pay  him 
the  said  Alfred  Moore  the  said  sum  of  1141.  9s.  5d.,  and  the  said  Alfred  Moore  agreed 
to  accept  the  defendant  as  his  debtor  instead  of  the  plaintiff  for  the  said  sum  of  1141. 
9s.  5d.,  and  that  the  defendant  was  still  liable  to  pay  the  same  to  the  said  Alfred 
Moore,  whereby  the  plaintiff's  right  to  recover  the  said  sum  of  1141.  9s.  5d.  was  and 
is  wholly  lost  and  extinguished. 
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Demurrer  on  the  same  ground  as  the  demurrer  to  the  seventh  plea. 

J.  Brown  (with  whom  was  Hawkins,  Q.  CI),  in  support  of  the  demurrers  (a).  I  h«' 
first  question  which  [454]  arises  is  as  to  the  construction  to  be  put  upon  the  con- 
tract declared  on  in  the  first  count, — whether  the  plaintitt'  was  entitled  to  5001. 
only  out  of  the  20001.  received  from  Watson,  or  to  5001.  and  10  per  cent  on 
anything  beyond  that  sum  which  might  be  obtained.  [455]  The  contention  on  the 
part  of  the  defendant  is,  that  the  10  per  cent,  is  to  be  chargeable  upon  the  subsequent 
payments  only.  The  plaintiff,  however,  submits  that,  though  not  very  clearly  expressed, 
the  agreement  is  that  the  5001.  is  to  be  part  of  the  13001.,  and  is  a  sum  to  be  paid  by 
way  of  anticipation  of  the  10  per  cent.  The  fifth  and  sixth  pleas  are  also  bad.  They 
disclose  no  cross  equitable  debts,  or,  at  all  events,  none  which  are  properly  the  subject 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

As  to  the  first  plea, — "That  it  is  bad,  inasmuch  as  it  assumes,  that,  upon  the  true 
construction  of  the  agreement  declared  upon  in  the  first  count,  the  defendant,  on 
receiving  from  Watson  in  one  payment  a  sum  exceeding  5001.,  was  only  bound  to  pay 
to  the  plaintiff  the  amount  of  5001.,  and  not  the  additional  percentage  stipulated  to  be 
paid  by  the  agreement;  whereas,  the  plaintiff  will  insist,  that,  upon  the  true  construc- 
tion of  the  agreement,  the  defendant  was  bound  to  pay  to  the  plaintiff  the  percentage 
out  of  all  moneys  received  by  the  defendant  from  Watson  exceeding  the  amount  of 
5001.,  whether  received  in  one  payment  or  in  several  payments." 

As  to  the  fifth  plea, — ''That  that  plea  is  bad,  because  it  discloses  no  cross  equitable 
debt  whatever,  or,  if  any,  none  which  is  the  subject  of  equitable  set-off ;  and,  also 
because  the  alleged  equitable  set  off  is  not  shewn  to  have  arisen  out  of,  or  to  have 
been  in  any  way  connected  with,  the  plaintiff's  legal  debt,  but  appears  to  have  been 
wholly  distinct  therefrom  and  collateral  thereto  ;  and  also  because  a  court  would  not 
restrain  by  injunction  an  action  brought  to  recover  a  legal  debt,  on  the  ground  of  the 
existence  of  a  cross  equitable  debt,  without  some  other  and  further  equity  entitling 
to  a  decree  for  an  account  or  other  relief,  which  the  plea  does  not  disclose  ;  and  also 
because  a  court  of  equity  would  not  by  reason  of  a  cross  equitable  debt  restrain  an 
action  for  a  legal  debt  absolutely  or  perpetually,  and  that,  if  such  an  action  should  be 
restrained  at  all  by  a  court  of  equity,  it  would  also  take  the  accounts  between  the 
parties." 

As  to  the  sixth  plea, — The  same  as  the  fifth,  with  this  addition,  "  that  the  sixth 
plea  is  bad,  because  it  is  not  averred  therein,  nor  does  it  appear  thereby,  that  the 
amount  of  the  alleged  equitable  set-off  equals  the  amount  of  the  legal  debt  to  which 
the  sixth  plea  in  its  introduction  purports  to  be  pleaded." 

As  to  the  seventh  plea, — "That  it  is  bad,  because  it  sets  up  a  mere  collateral 
independent  agreement  not  in  any  way  connected  with  or  relating  to  the  causes  of 
action  to  which  the  seventh  plea  is  pleaded,  as  an  answer  to  those  causes  of  action, 
which  it  could  not  be  in  point  of  law  ;  and  also  that  it  is  bad,  because  it  does  not  in 
an}'  way  appear  therefrom  that  it  was  agreed  between  the  defendant  and  the  plaintiff 
and  the  said  Samuel  Smith,  or  between  the  plaintiff  and  the  defendant,  or  between 
the  plaintiff  and  the  said  Samuel  Smith,  that  the  defendant  should  become  the  debtor 
of  the  said  Samuel  Smith  instead  of  the  plaintiff,  nor  that  upon  and  by  the  defendant 
becoming  instead  of  the  plaintiff  the  debtor  of  the  said  Samuel  Smith,  the  debt  due 
from  the  defendant  to  the  plaintiff  to  which  the  seventh  plea  is  pleaded  should  be 
satisfied  or  extinguished,  nor  that  the  debt  due  from  the  defendant  to  the  plaintiff  and 
that  due  from  the  plaintiff  to  the  said  Samuel  Smith  should  be  exchanged  ;  nor  does 
the  seventh  plea  shew  any  merger,  satisfaction,  or  extinguishment  whatever  of  the 
debt  to  which  the  seventh  plea  is  pleaded:  and  that  the  seventh  plea  is  also  bad, 
because  in  its  introduction  it  purports  to  be  pleaded  not  only  to  so  muob  of  l  he  first 
count  as  relates  to  the  sum  of  3391  ,  parcel  of  the  sum  of  5001.  therein  mentioned,  but 
also  to  the  last  count,  whereas  the  plea  does  not  answer  the  whole  <>i  the  causes  of 
action  to  which  in  its  introduction  it  so  purports  to  be  pleaded,  inasmuch  as  it  merely 

answers  a  debt  due  to  the  plaintitt  of  :!.'i!(|  ,  without   its  appearing  in  any  way  fr tic 

plea  thai  the  i leys  claimed  in  the  last  count,  or  any  pari    thereof,  are  identical  with 

Or  included  in  llie  sum  of  3391.,  parcel  of  the  sum  of  5001.  in  the  Brat  count  mentioned, 

or  any  part  thereof." 

As  to  the  eighth  plea,  The  same  as  the  seventh,  substituting  I  he  name  of  Alfred 
Moore  for  that  of  Samuel  Smith,  and  the  sum  of  I  111.  '.is.  5d.  for  3391. 
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of  equitable  set-oft'.  To  constitute  a  good  equitable  set-oft',  there  must  be  some  connec- 
tion between  the  two  demands,  or  the  defendant  must  have  been  induced  to  give  credit 
to  the  plaintiff' in  consequence  of  his  debt  to  him.  In  Rawson  v.  Samuel,  1  Cr.  &  Ph. 
161,  it  was  held  that  equitable  setoff  exists  in  cases  where  the  party  seeking  the 
benefit  of  it  can  shew  some  equitable  ground  for  being  protected  against  his  adversary's 
demand  :  the  mere  existence  of  cross-demands  is  not  sufficient.  Lord  Cottenham,  C, 
there  says  :  "We  speak  familiarly  of  equitable  set-off  as  distinguished  from  the  set-off 
at  [456]  law  ;  but  it  will  be  found  that  this  equitable  set-off  exists  in  cases  where  the 
party  seeking  the  benefit  of  it  can  shew  some  equitable  ground  for  being  protected 
against  his  adversary's  demand.  The  mere  existence  of  cross-demands  is  not  sufficient : 
Whyte  v.  o'Knen,  1  Sim.  &  St.  551  ;  although  it  is  difficult  to  find  any  other  ground 
for  the  order  in  Will  mm  v.  Davies,  2  Sim.  461,  as  reported.  In  the  present  case,  there 
are  not  even  cross-demands,  as  it  cannot  be  assumed  that  the  balance  of  the  account 
will  be  found  to  be  in  favour  of  the  defendants  at  law.  Is  there,  then,  any  equity  in 
preventing  a  party  who  has  recovered  damages  at  law  from  receiving  them,  because 
he  may  be  found  to  be  indebted,  upon  the  balance  of  an  unsettled  account,  to  the 
party  against  whom  the  damages  have  been  recovered  1  Suppose  the  balance  should 
be  found  to  be  due  to  the  plaintiff'  at  law,  what  compensation  can  be  made  to  him  for 
the  injury  he  must  have  sustained  by  the  delay  ?  The  jury  assess  the  damages  as  the 
compensation  due  at  the  time  of  their  verdict.  Their  verdict  may  be  no  compensation 
for  the  additional  injury  which  the  delay  in  payment  may  occasion.  What  equity 
have  the  plaintiff's  in  the  suit  for  an  account  to  be  protected  against  the  damages 
awarded  against  them  1  If  they  have  no  such  equity,  there  can  be  no  good  ground 
for  the  injunction.''  That  is  confirmed  by  Fisher  v.  Baldwin,  11  Hare,  352,  where  a 
qiuere  is  suggested,  whether  equitable  set-off  is  not  confined  to  cases  in  which  the 
equity  of  the  bill  impeaches  the  title  to  the  legal  demand.  [Byles,  J.  This  is  not, 
and  never  was  a  legal  debt.]  The  rule  is  thus  laid  down  in  Story's  Equity  Juris- 
prudence, S  1435, — "It  would  seem,  that,  independently  of  the  statutes  of  set-off, 
courts  of  equity,  in  virtue  of  their  general  jurisdiction,  are  accustomed  to  grant  relief 
in  all  cases  where,  although  there  are  mutual  and  independent  debts,  yet  [457]  there 
is  a  mutual  credit  between  the  parties,  founded  at  the  time  upon  the  existence  of  some 
debts  due  by  the  crediting  party  to  the  other.  By  mutual  credit,  in  the  sense  in 
which  the  terms  are  used,  we  are  to  understand  a  knowledge  on  both  sides  of  an  existing 
debt  due  to  one  party,  and  a  credit  by  the  other  party,  founded  on  and  trusting  to 
such  debt  as  a  means  of  discharging  it.  Thus,  for  example,  if  A.  should  be  indebted 
to  B.  in  the  sum  of  10,0001.  on  bond,  and  B.  should  borrow  of  A.  20001.  on  his  own 
bond,  the  bonds  being  payable  at  different  times,  the  nature  of  the  transaction  would 
lead  to  the  presumption  that  there  was  a  mutual  credit  between  the  parties  as  to  the 
20001.  as  an  ultimate  set-off  pro  tanto  from  the  debt  of  10,0001.  But,  if  the  bonds 
were  both  payable  at  the  same  time,  the  presumption  of  such  a  mutual  credit  would 
be  converted  almost  into  an  absolute  certainty.  Now,  in  such  a  case,  a  court  of  law- 
could  not  set  off  these  independent  debts  against  each  other.  But  a  court  of  equity 
would  not  hesitate  to  do  so,  upon  the  ground,  either  of  the  presumed  intention  of  the 
parties,  or  of  what  is  called  a  natural  equity.  If,  in  such  a  case,  there  should  be  an 
express  agreement  to  set  off  the  debts  against  each  other  pro  tanto,  there  could  be  no 
doubt  that  a  court  of  equity  would  enforce  a  specific  performance  of  the  agreement, 
although,  at  the  common  law,  the  party  might  be  remediless."  "In  the  next  place 
(§  1436),  as  to  equitable  debts,  or  a  legal  debt  on  one  side  and  an  equitable  debt  on 
the  other,  there  is  great  reason  to  believe,  that,  whenever  there  is  a  mutual  credit 
betwi  en  the  parties  touching  such  debts,  a  setoff  is  upon  that  ground  alone  maintain- 
able in  equity  ;  although  the  mere  existence  of  mutual  debts,  without  such  a  mutual 
credit,  might  not  even  in  a  case  of  insolvency  sustain  it.  But  the  mere  existence  of 
cross-demands  will  not  be  sufficient  to  [458]  justify  a  set-off  in  equity.  Indeed,  a 
set>oft' is  ordinarily  allowed  in  equity  only  when  the  party  seeking  the  benefit  of  it 
can  shew  some  equitable  ground  for  being  protected  against  his  adversary's  demand, 
— the  mere  existence  of  cross-demands  is  not  sufficient.  A  fortiori,  a  court  of  equity 
will  not  interfere,  on  the  ground  of  an  equitable  set-off,  to  prevent  the  party  from 
recovering  a  sum  awarded  to  him  for  damages  for  a  breach  of  contract,  merely  because 
there  is  an  unsettled  account  between  him  and  the  other  party  in  respect  to  dealings 
arising  out  of  the  same  contract."  In  the  note  to  that  section,  the  learned  editor 
(edit.  6)  says:    "In  Green  v.  Dorling,  5  Mason,  R.  212,  the  court,  after  citing  the 
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principal  decisions,  summed  up  the  result  in  the  following  language:  'The  conclusion 
which  seems  deducible  from  the  general  current  of  the  English  decisions  (although 
most  of  them  have  arisen  in  bankruptcy)  is,  that  courts  of  equity  will  set  off  distinct 
debts,  where  there  has  been  a  mutual  credit,  upon  the  principles  of  natural  justice, 
to  avoid  circuity  of  suits,  following  the  doctrine  of  compensation  of  the  civil  law  t » > 
a  limited  extent.  That  law  went  further  than  ours,  deeming  each  debt  suu  jure  set 
off  or  extinguished  pro  tanto  :  whereas,  our  law  gives  the  party  an  election  to  set  off 
if  he  chooses  to  exercise  it.  But,  if  he  does  not,  the  debt  is  left  in  full  force,  to  be 
recovered  in  an  adversary  suit.  Since  the  statutes  of  set-off  of  mutual  debts  and  credits, 
courts  of  equity  have  generally  followed  the  course  adopted  in  the  construction  of  the 
statutes  by  courts  of  law,  and  have  applied  the  doctrine  to  equitable  debts.  They 
have  rarely  if  ever  broken  in  upon  the  decisions  at  law,  unless  some  other  equity 
intervened  which  justified  them  in  granting  relief  beyond  the  rules  of  law,  such  as  has 
been  already  alluded  to.  And,  on  the  other  hand,  courts  of  law  sometimes  set  off 
equitable  against  legal  debts,  [459]  as  in  Bottomley  v.  Brooke,  cited,  1  T.  R.  619.  The 
American  courts  have  generally  adopted  the  same  principles,  as  far  as  the  statutes  of 
set-off  of  the  respective  states  have  enabled  them  to  act.'  The  court  adhered  to  the 
same  doctrine  in  Iloire  v.  Sheppard,  2  Sumner,  R.  409,  41-1,  416,  and  Gordon  v.  Lewis, 
2  Sumner,  R.  628,  633,  634."  [Williams,  J.,  referred  to  Jones  v.  Mossop,  3  Hare,  568. 
There,  A.  was  indebted  on  bond  to  B.  :  B.  died,  leaving  C.  his  sole  next  of  kin,  who 
obtained  letters  of  administration  of  his  estate.  The  estate  of  B.,  after  all  debts,  &c 
were  paid,  left  a  clear  residue  exceeding  the  amount  of  the  bond  debt.  A.  became 
surety  for  C.  by  joining  in  promissory  notes.  C.  became  an  insolvent  debtor,  and 
A.  was  compelled  to  pay  the  notes.  C.  died,  and  then  the  assignee  under  his  insolvency 
took  out  letters  of  administration  de  bonus  non  of  B.,  and  sued  A.  on  the  bond  :  and 
it  was  held  that  A.  might  set  off  the  sums  which  he  had  been  compelled  to  pay  as 
surety  for  C.  against  the  bond  debt.  Byles,  J.,  referred  to  Freeman  v.  Lomas,  9  Hare, 
109.  It  was  there  held  that  cross-demands  existing  in  separate  rights  are  not  in  equity 
(except  under  special  circumstances)  allowed  to  be  set  off  one  against  the  other  ;  and 
therefore  an  executor  and  trustee  of  a  legacy,  who  was  also  the  residuary  legatee,  and 
had  become  a  creditor  of  the  husband  and  administrator  of  a  deceased  legatee,  was 
not,  in  the  absence  of  any  special  agreement,  allowed  to  set  off  his  debt  against  the 
legacy  to  which  the  husband  (having  survived  his  wife,  the  legatee)  was,  as  such 
administrator,  entitled.]  Clark  \.  Vort,  Craig  &  Ph.  154,  will  be  relied  on  for  the 
other  side.  It  was  there  held,  that,  where  there  are  cross-demands  between  two 
parties  of  such  a  nature,  that,  if  both  were  recoverable  at  law,  they  would  be  the 
subject  of  legal  set-off,  then,  if  either  of  the  demands  is  matter  of  equitable  jurisdic- 
tion, the  [460]  set  off  will  be  enforced  in  equity.  [Byles,  J.  That  is  much  nearer 
the  point  than  any  case  you  have  yet  cited.]  Ihe  ground  upon  which  it  is  put  by 
the  Lord  Chancellor,  it  is  .submitted,  distinguishes  it  from  the  present  case.  "The 
deed  of  1837,"  he  says,  "provided  for  the  past  anil  future  transactions  and  dealings 
of  (iroocock  and  Mansfield  &  Co.  ;  and  it  provided  that  it  should  enure  as  a  security 
to  whomsoever  should  carry  on  flic  business  of  Mansfield  >fc  Co.,  for  the  payment 
of  all  moneys  due  in  respect  of  such  transactions.  The  plaintiffs  arc  now  the  persons 
tilling  that  situation  ;  they  are  therefore  not  merely  assignees  of  a  legal  debt 
without  the  privity  of  the  debtor,  but  they  are  assignees  of  the  debt  for  whom 
the  debtor  contracted  that  the  security  should  enure.  The  property  has  been 
sold,  and  the  amount  of  the  debt,  the  result  of  the  transactions  and  dealings  is 
admitted  to  be  unascertained.  The  plaintiffs  therefore  are,  as  assignees  of  this 
debt,  and  by  contract,  entitled  to  what  is  SO  due,  and  to  the  application  of  tin: 
proceeds  of  the  property  in  part  payment.  Ihe  ease,  then,  is  not  that  of  a 
mere  assignee  of  a  legal  debt  coming  into  equity  to  have  (he  benefit  "i  a  set  oil' 
which  he  could  not  have  at  law."  [Byles,  J.  The  latter  pari  oi  the  judgment 
in  Freeman  v.  Lomas  is  in  your  favour.  The  Vice-Chancellor  assumes  it  to  lie 
an  established  principle,  that  '•where  one  demand  is  equitable  and  the  other 
legal,    there    is    set-off    in    equity,    if    there    would    be    set  oil    al     law     had    both    the 

demands  been  legal."]  Then,  the  seventh  and  eighth  pleas  are  also  bad.  There  is 
no  merger  or  extinguishment  of  the  debt.  The  three  parties  are  not  brought 
together.  If  the  defendant  had  paid  Smith  (or  Moore),  it  might  have  done;  but) 
without  actual  payment,  or  ai  Icasi  an  agreement  to  disoharge  the  plaintiff  from 
his  original  debt,  it  discloses   no  defence.       In    1   Wins.  Sauud.  210  a.  (notes  to 
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[461]  v.  Stanton),  it  is  said  :  "There  is  an  exception  to  the  general  rule  of  law,  that 
a  chose  in  action  cannot  be  assigned,  viz.  that,  where  there  is  a  debt  due  from  A.  to 
B.,  and  a  debt  to  the  same  or  a  larger  amount  due  from  C.  to  A.,  and  the  three  agree 
that  C.  shall  be  B.'s  debtor  instead  of  A  ,  and  C.  promises  to  pay  B.,  the  latter  may 
maintain  an  action  against  C.  :  Wilson  v.  L'ovpland,  5  B.  &  Aid.  228  ;  Hodgson  v. 
Andersm,  3  B.  &  C.  842,  5  D.  &  R.  735  ;  Fairlie  v.  Denhm,  8  B.  &  C.  395,  2  M.  &  R. 
353.  But  it  is  a  necessary  ingredient  to  this  exception,  that  the  original  debt  from 
A.  to  B.  should  be  extinguished  ;  for,  B.  cannot  sue  C,  if  he  retains  the  right  to  sue 
A.  :  Ouxon  v.  Chadlty,  3  B.  &  C.  591,  5  D.  &  R.  417  ;  Wharton  v.  Walk,,;  4  B.  &  C. 
163,  (J  D.  &  R.  288."  That  necessary  ingredient  is  altogether  wanting  here :  there 
is  nothing  on  the  face  of  the  plea  to  shew  that  the  plaintiff  intended  to  discharge 
the  defendant  till  he  paid  Smith.  In  Thomas  v.  Shillibeer,  1  M.  &  W.  124,  in  assumpsit 
against  two  defendants,  S.  and  M.  for  money  had  and  received,  the  defendants  pleaded, 
as  to  251.,  parcel,  &c,  that,  on,  &c,  they  were  carrying  on  business  in  partnership,  and 
employing  many  servants  ;  that,  while  they  were  such  partners,  the  plaintiff  deposited 
with  them  as  such  partners  the  said  sum  of  251.,  as  a  security  for  his  faithfully 
accounting  for  all  moneys  received  by  him  as  their  servant,  to  be  repaid  to  him  on 
quitting  their  employ  :  that  they  dissolved  partnership,  and  it  was  thereupon  agreed 
between  them  that  the  defendant  !S.  should  take  upon  himself  the  payment  of  part 
of  the  debts,  and  retain  in  his  employ  certain  of  the  servants  ;  and  that  the  defendant 
M.  should  take  upon  himself  the  payment  of  other  debts,  and  retain  in  his  employ 
others  of  the  servants  ;  and  that,  in  pursuance  of  such  agreement,  M.  took  upon  him- 
self the  payment  of  the  251.  to  the  plaintiff,  and  retained  the  plaintiff  in  his  [462] 
sole  employ  ;  and  that  the  plaintiff  had  notice  of  all  the  premises,  and  assented  to 
such  agreement  and  retainer  by  M.  and  in  consideration  thereof  discharged  S.  from 
his  promise  as  to  the  251.  The  plaintiff  replied  that  M.  did  not  retain  him  in  his  sole 
employ,  nor  did  the  plaintiff  assent  to  such  agreement  and  retainer,  or  discharge  the 
defendant  &e.  And  it  was  held,  after  verdict  for  the  defendant  on  this  issue,  that 
the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto,  on  the  ground  that 
no  contract  was  shewn  which  made  M.  solely  liable  to  the  plaintiff.  In  the  course  of 
the  argument,  it  was  urged  by  Barstow,  for  the  defendants,  that  "  the  legal  meaning 
of  the  agreement  stated  in  the  plea  is,  an  agreement  by  M.  to  pay  the  plaintiff:  " 
whereupon  Parke,  B.,  observes, — "It  must  be  an  agreement  with  the  plaintiff,"  and, 
upon  its  being  urged  that  the  facts  amounted  to  this,  "  that  both  parties  come  to  the 
plaintiff,  and  state  an  arrangement  between  them,  and  he  assents  to  it,"  the  learned 
Baron  adds, — "The  difficulty  is,  you  have  not  got  them  all  together  on  the  face  of 
your  plea."     That  is  precisely  the  defect  here. 

Lush,  Q.  C.  (with  whom  was  Gillard),  contra  (a).  The  effect  of  the  agreement  is, 
to  entitle  the  plaintiff  to  [463]  5001.  out  of  the  first  money  paid  by  Watson,  and  to 
101.  per  cent,  upon  all  subsequent  payments  until  the  whole  should  amount  to  13001. 
The  word  "  further  "  applies  not  to  amount,  but  to  the  future  payments  to  be  made 
by  Watson  on  account  of  the  Bahia  railway  contract.  Then,  as  to  the  fifth  and  sixth 
pleas,  which  claim  a  right  of  equitable  set>off, — the  cases  cited  on  the  other  side  have 
no  application.  In  Rawson  v.  Samuel,  1  Cr.  &  Ph.  161,  there  was  no  ascertained  debt 
due  to  the  defendant  until  the  account  was  taken,  and  then  and  not  till  then  it 
would  become  a  legal  debt.  Clark  v.  Cod,  1  Cr.  &  Ph.  154,  however,  is  identical 
with  the  present  case.  There,  the  plaintiffs  were  assignees  of  a  simple  contract  debt ; 
and  Lord  Cottenham  says, — "The  deed  of  1S37  provided  for  the  past  and  future 
transactions  and  dealings  of  Groocock  and  Mansfield  &  Co.  ;  and  it  provided  that  it 
should  enure  as  a  security  to  whomsoever  should  carry  on  the  business  of  Mansfield 
&  Co.,   for  the  payment  of  all  moneys  due  in  respect  of  such  transactions.     The 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

Upon  the  demurrer  to  the  first  plea, — "  That,  upon  the  true  construction  of  the 
agreement  declared  on,  only  5001.  became  payable  to  the  plaintiff  out  of  the  first 
moneys  defendant  might  receive  from  Watson,  whatever  the  amount  of  such  moneys." 

Upon  the  demurrers  to  the  fifth  and  sixth  pleas, — "  That  the  sum  sought  to  be 
set  off  constitutes  a  good  set-off  in  equity." 

Upon  the  demurrers  to  the  seventh  and  eighth  pleas, — "That  the  plea  discloses 
an  extinguishment  of  the  causes  of  action  tu  which  it  is  pleaded.' 
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plaintiffs  are  now  the  persons  tilling  that  situation:  they  are  therefore  not  merely 

assignees  of  a  legal  debt  without  the  privity  of  the  debtor,  hut  they  are  assignees  of 
the  debt  for  whom  the  debtor  eontracted  that  the  security  should  enure.  The 
property  has  heen  sold,  and  the  amount  of  the  debt,  the  result  of  the  transactions 
and  dealings,  is  admitted  to  be  unascertained.  The  plaintiffs  therefore  are,  as 
assignees  of  this  debt,  and  by  contract,  entitled  to  what  is  so  due,  and  to  the 
application  of  the  proceeds  of  the  property  in  part  payment.  The  ease,  then,  is  not 
that  of  a  mere  assignee  of  a  legal  debt  coming  into  equity  to  have  benefit  of  a  set-off 
which  he  could  not  have  at  law.  As  equity  recognizes  the  assignee  of  a  debt  as  the 
creditor,  and  as  these  demands,  if  both  were  recoverable  at  law,  would  be  the  subject 
of  set-off,  so,  if  equity  has  jurisdiction  of  the  subject-matter,  it  [464]  will  enforce 
the  set-off."  Story's  Equity  Jurisprudence  supports  that  doctrine.  Where  the  one 
claim  is  legal  and  the  other  equitable,  equity  follows  the  law,  and  allows  the  set-off. 
In  Whyte  v.  O'Brien,  I  Sm.  &  Stu.  551,  the  claim  could  not  have  been  set  off  at  law. 
Fisher  v.  Baldwin,  11  Hare,  352,  is  substantially  the  same  as  Rawsnn  v.  Samuel.  No 
set-off  is  allowed  in  equity  in  respect  of  legal  demands,  although  there  cannot  be 
a  set-off  at  law,  the  demands  being  in  autre  droit:  Harvey  v.  Wood,  5  Madd.  459. 
The  seventh  and  eighth  pleas  are  clearly  good.  No  principle  of  law  can  be  more 
clear  than  this,  that,  if  my  creditor  agrees  with  me  to  pledge  my  credit  and  responsi- 
bility for  his  debt  to  a  third  person,  and  that  third  person  accepts  my  liability, 
I  am  discharged  from  responsibility  to  my  original  creditor.  The  plea  here  states 
that  the  defendant,  at  the  plaintiff's  request,  agreed  with  Smith  to  pay  him  the 
plaintiffs  debt,  [Williams,  J.  You  must  make  all  three  parties  to  the  agreement. 
There  is  no  allegation  here  of  any  communication  between  Smith  and  the  plaintiff.] 
It  is  submitted  that  that  does  sufficiently  appeal-.  Bart  v.  Alexander,  2  M.  A  \Y.  4S4, 
is  precisely  in  point.  There,  the  plaintiff,  an  officer  serving  in  the  King's  force  in 
India,  in  1815  deposited  money  with  A.,  B.,  C,  and  I).,  bankers  in  Calcutta,  trading 
under  the  firm  of  A.  &  Co.  In  1818,  A.  came  to  England,  having  executed  a  deed 
whereby  he  was  to  cease  to  lie  a  partner  in  the  firm  in  1822,  and  E.  was  to  be 
admitted  a  partner  in  his  room.  In  1822,  A.  accordingly  retired  from,  and  E.  came 
into  the  partnership,  and  the  dissolution  was  announced  in  the  Calcutta  Gazette.  It 
appeared  to  be  the  practice  of  the  firm  to  give  notice  of  changes  of  partnership  to 
their  customers  by  circular  letter's:  there  was,  however,  no  proof  that  any  letter 
reached  the  plaintiff  announcing  A.'s  retirement.  In  1822,  A.  became  a  candidate 
[465]  for  a  seat  in  the  direction  of  the  East  India  Company,  and  repeatedly  published 
an  address  to  the  proprietors  of  East  India  Stock,  in  several  newspapers,  stating  that 
his  connection  with  mercantile  concerns  in  India  had  ceased.  Two  of  these  newspapers 
were  taken  in  at  the  reading-room  of  a  town  where  the  plaintiff,  who  had  returned  to 
England,  was  there  resident.  The  accounts  current  of  A.  &  Co.  were  transmitted 
yearly  to  the  plaintiff  from  1817  to  1832,  and  the  rates  of  interest  allowed  on  them 
varied  several  times  after  the  year  1822.  In  1831,  the  plaintiff  executed  a  power  of 
attorney  to  the  then  members  of  the  firm  of  A.  &  Co.,  to  collect  the  effects  of  a 
testator  in  India.  In  1832,  A.  .V  Co.  failed.  In  1832,  the  plaintiff  executed  another 
power  of  attorney  to  C.  (who  also  had  then  retired  from  the  firm)  to  prove  debts 
against  the  estate  of  the  bankrupts  (naming  them,  and  describing  them  as  carrying 
on  business  under  tin1  linn  of  A.  A  Co.),  and  to  receive  dividends.  Anil  it  was  hold 
that  these  facts  constituted  sufficient  evidence  to  goto  the  jury  to  shew  that  the 
plaintiff  knew  that  A.  had  retired  from  the  firm  and  E.  had  come  in  in  his  place; 
and  that  he   had  agreed   to  discharge   A.  from  liability,  and   take  the  new  linn  as  his 

debtors.      |  I  lyles,  .1.      I  here,  there  was  evidence  of  an  agree nt   between  all  the  three 

parties.]     So  there  is  here.     In  Thompson  v.  Percival,  5  I!.  &  Ad.  925,  •'!  X.  &  M.  HIT, 

A.  and  R  being  partners,  A.  retired,  and  I!,  continued  the  business,  having  the 
partnership  effects:  ('.,  a  creditor,  being  told  by  B.  that  he  must  look  for  payment 
tO  him  alone,  drew  a  bill  of  exchange  on  B.  for  his  debt  :  the  bill  was  dishonoured, 
and  C.  gave  B.  time  to  pay :  and  it  was  held  that  these  facts  raised  a  question  for 
the    jury  whether  it  was  not    an  agreement    between    I!,  and   C,  th.it    ( '.  should  accept 

B.  as  his  sole  debtor,  and  should  take  the  bill  of  exchange  from  him  alone  by  way 
of  satisfaction  [466]  for  the  debt  due  tiom  both.  [Williams,  J.  Has  Smith  or 
Moore  lost  the  right  to  sue  the  plaintiff ?]     He  has  by  the  agreement     [William  .  J. 

An  agreement  to   which   the  plaintiff  is   no   part)'!      levies,  .1.      It   is  not    even   alleged 

that  the  plaintiff  had  notice  that  Smith  assented  to  accept  the  defendant     responsi 
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bility.]  The  parties  have  all  acted  upon  the  arrangement.  [Keating,  J.  Is  there 
any  difference  between  this  case  and  Tatlock  v.  Harris,  3  T.  B  180?]  In  Lilhi  v.  Hays, 
5  Ad.  &  E.  548,  a  debtor  of  the  plaintiff  transmitted  a  sum  of  money  to  the  defendant, 
who  admitted  having  received  it,  and,  being  afterwards  informed  that  it  was  meant 
to  be  paid  to  the  plaintiff,  said  that  he  would  so  pay  it :  these  statements  were 
communicated  to  the  plaintiff  by  the  defendant's  authority  :  it  was  held,  that  on  the 
defendant's  failing  to  pay,  the  plaintiff  might  sue  him  for  money  had  and  received, 
and  that  the  defendant  could  not  allege  a  want  of  consideration  moving  from  the 
plaintiff  to  himself.  (Williams,  J.  There  all  three  were  parties  to  the  arrangement.] 
The  plaintiff  here  authorises  the  defendant  to  attorn  (so  to  speak)  to  Smith  ;  and  the 
latter  assents  to  the  attornment.  It  was  not  necessary  that  the  three  should  be 
present  all  together.  [Erie.  (\  .'.  The  utmost  the  plea  amounts  to  is,  that  the 
liability  of  the  defendant  is  accepted  by  Smith  as  a  collateral  security.]  It  was  not 
necessary  to  shew  the  original  debt  to  have  been  discharged.  It  was  enough  to  allege 
that  the  defendant  was  accepted  as  surety,  and  so  became  liable  to  Smith.  [Williams,  J. 
What  consideration  was  there  to  support  an  action  by  Smith  against  the  defendant  ?] 
Mere  forbearance  would  be  ample  consideration. 

Brown,  in  reply,  suggested  another  fatal  objection  to  the  sixth  and  eighth  pleas, 
viz.  that  they  were  no  answer  to  the  last  count,  and  therefore  were  bad  altogether. 

[467]  Lush  asked  leave  to  amend  in  this  respect. 

Erle,  C.  J.  As  to  the  construction  of  the  contract,  we  require  a  little  time  to 
consider.  As  to  the  fifth  and  sixth  pleas,  in  which  the  defendant  relies  upon  an 
equitable  set-off, — it  is  clear  that  the  plaintiff  has  a  money  demand  due  to  him  from 
the  defendant,  and  that  the  defendant  has  through  his  trustee  Dunlop  a  money 
demand  against  the  plaintiff,  which  but  for  the  intervention  of  the  trustee  would  have 
constituted  a  good  legal  set-off.  The  case  of  Clark  v.  Curt,  1  Cr.  lV.  Ph.  154,  seems  to 
me  to  be  a  distinct  authority  that  the  court  of  equity  would  allow  the  defendant, 
where  the  debt  is  due  to  a  trustee  for  him,  to  have  all  the  benefit  he  would  have  had 
if  the  debt  had  been  a  legal  debt  due  to  himself  without  the  intervention  of  the  trust : 
in  other  words,  the  court  of  equiry  would  have  allowed  the  set-off.  I  am  therefore  of 
opinion  that  our  judgment  must  be  for  the  defendant  upon  these  two  pleas.  As  to 
the  seventh  and  eighth  pleas,  which  are  pleaded  by  way  of  accord  and  satisfaction,  I 
am  of  opinion  that  they  are  bad  pleas.  It  is  well  known  in  law,  that,  if  three  persons 
stand  in  the  relation  in  which  the  plaintiff,  the  defendant,  and  Smith  are  stated  to 
stand  in  the  seventh  plea,  and  the  three  agree  that  the  plaintiff  shall  lie  discharged  of 
the  debt  due  from  him  to  Smith,  and  that  the  defendant's  liability  to  the  plaintiff 
shall  be  transferred  to  Smith,  the  agreement  may  be  pleaded  as  a  discharge  by  the 
defendant  of  the  debt  due  from  him  to  the  plaintiff.  But  short  of  that  I  am  not 
aware  that  there  would  be  any  valid  defence.  I  see  nothing  on  the  face  of  the  plea 
to  estop  Smith  from  suing  the  plaintiff.  He  does  not  discharge  the  plaintiff  merely 
because  he  gets  by  way  of  collateral  security  the  defendant's  promise  that  he  will  pay 
him  the  debt  due  from  him  to  the  plaintiff.  These  two  pleas,  therefore,  [468]  in  my 
judgment  fall  far  short  of  the  known  requirements  of  a  plea  of  accord  and  satisfaction, 
and  consequently  upon  the  demurrers  to  them  the  plaintiff  is  entitled  to  our  judgment. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the  fifth  and  sixth  pleas,  I 
apprehend  the  established  rule  of  equity  with  reference  to  set-off  is,  to  look  upon  the 
beneficial  owner  as  the  real  owner,  and  by  injunction  to  compel  other  courts  to  regard 
his  rights,  and  to  disregard  the  legal  title  of  the  trustee.  That  being  so,  it  is  the 
same  as  if  the  debt  due  from  the  plaintiff"  to  Dunlop,  the  trustee,  had  been  due  to  the 
defendant,  the  cestui  que  trust,  in  which  case  it  cannot  be  doubted  that  it  would 
constitute  a  good  legal  set-off.  Our  judgment  on  these  two  pleas,  therefore,  must  be 
for  the  defendant.  As  to  the  seventh  and  eighth  pleas,  they  seem  to  me  to  amount 
to  this, — I,  the  defendant,  am  discharged,  because  I  took  upon  myself  the  debts  due 
from  you,  the  plaintiff,  to  Smith  and  to  Moore.  The  pleas,  however,  do  not  allege 
that  the  defendant  relieved  the  plaintiff  from  all  responsibility  in  respect  of  the  debts 
to  those  two  persons, — no  agreement  as  between  the  plaintiff'  and  Smith  or  the  plaintiff' 
and  Moore  that  he  the  plaintiff  should  in  consideration  of  the  defendant's  taking  the 
debts  upon  himself  be  relieved  therefrom.  The  pleas,  therefore,  present  no  defence, 
and  our  judgment  must  be  for  the  plaintiff. 

Byles,  J.,  and  Keating,  J.,  concurred. 

Cur.  adv.  vult. 
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Byles,  J.,  now  delivered  the  judgment  of  the  court : — 

All  the  questions  arising  on  this  record  were  disposed  of  by  the  court  at  the 
hearing,  except  the  de-[469]-iiiurrer  to  the  first  plea.  The  judgment  on  that  demurrer 
depends  on  the  construction  to  be  put  on  the  contract  set  out  in  the  first  count  of  the 
declaration.  That  contract  may  be  fairly  open  to  several  constructions  not  necessary 
to  be  here  considered  :  but,  with  reference  to  the  present  question,  we  think  the 
parties  (who  should  seem  to  have  been  dealing  with  large  sums  of  money)  appear  by 
the  contract  itself  to  have  contemplated  what  has  actually  happened,  that  is  to  say,  a 
first  instalment  paid  by  Mr.  Watson  to  the  defendant  exceeding  5001.  Now,  the 
contract  provides,  that,  out  of  that  first  instalment,  5001.  shall  be  handed  over  by  the 
defendant  to  the  plaintiff,  and  does  not  in  terms  provide  for  the  payment  of  any 
proportion  or  percentage  on  the  residue  of  that  first  instalment,  although  the  expression 
"out  of"  should  seem  in  this  part  of  the  contract,  as  it  clearly  does  in  the  next  clause, 
to  import  that  there  will  be  a  residue.  And  when  in  this  next  clause  the  contract 
comes  to  deal  with  the  10  per  cent.,  it  states  out  of  what  funds  that  10  per  cent,  is  to 
come, — that  it  is  to  come  out  of  any  further  moneys  paid  by  Watson  to  the  defen- 
dant :  by  which  provision  we  understand,  in  the  events  which  have  happened,  that 
the  stipulated  percentage  is  to  come  pro  rata  out  of  any  further  instalment  or  instal- 
ments paid  by  Watson  to  the  defendant  beyond  the  first  instalment  of  20001. 

No  more  than  one  instalment  by  Watson  having  been  received  by  the  defendant, 
the  plea  therefore  is  an  answer  to  any  claim  of  a  percentage  ultra  the  50001.  due  on 
that  first  instalment. 

I  am  desired  by  the  Lord  Chief  Justice  to  say  that  he  concurs  in  this  judgment 
with  some  degree  of  doubt. 

[470]     Band  and  Another  v.  Green  and  Another.    Nov.  9th,  1860. 

[S.  C.  30  L.  J.  C.  P.  80  ;  3  L.  T   298  ;  7  Jur.  N.  S.  126  ;  9  W.  E.  54.] 

A  notice  of  a  meeting  at  which  a  church-rate  was  made  was  given  in  these  terms, — 
"The  churchwardens,  overseers,  and  other  principal  inhabitants  of  this  parish  are 
requested  to  meet  in  the  vestry  on,  &c,  at,  &c,  to  examine  the  churchwardens' 
accounts  and  to  grant  them  a  rate  :  " — Held,  a  sufficient  notice  within  the  5s  G.  3, 
c.  69,  s.  1,  and  7  W.  4  &  1  Vict.  c.  45,  s.  2,  although  it  was  sworn  that  there  were 
several  principal  inhabitants  of  the  parish  who  were  not  in  a  position  to  be  rated, 
and  several  others  who  were  rated  but  were  not  inhabitants. 

Philbrick  moved  for  a  prohibition  to  the  judge  of  the  Arches  Court  of  Canterbury 
commanding  him  to  stay  proceedings  in  a  certain  suit  for  subtraction  of  church-rate. 

The  affidavits  upon  which  the  motion  was  founded  stated,  in  substance,  that,  in 
the  year  1859,  Joseph  Hand  and  William  Grimwade,  the  churchwardens  of  Hadleigh, 
in  Suffolk,  and  diocese  of  Ely,  and  province  of  Canterbury,  instituted  a  suit  in  the 
consistorial  and  episcopal  court  of  Ely  against  John  Green  and  Joseph  Green,  two  of 
the  parishioners  and  inhabitants  of  Hadleigh,  for  the  recovery  of  61.  Is.  9d.  alleged  to 
be  lawfully  assessed  upon  them  as  such  parishioners  and  inhabitants  for  a  church-rate 
made  in  the  said  parish  in  the  month  of  July,  1858  :  That,  on  Tuesday,  the  30th  of 
August,  18.V.I,  the  proctor  of  Kami  and  (Irimwade  presented  letters  of  request  under 
the  hand  of  the  chancellor  of  the  consistorial  and  episcopal  court  of  Ely  lawfully  con- 
stituted, bearing  date  the  27th  of  August,  1859,  before  a  surrogate  of  the  said  diocese, 
which  the  said  surrogate  was  pleased  to  accept    and   to  decree  that  the  suit  should  be 

and  thereupon  the  suit  was  removed  from  the  said  consistorial  and  episcopal  court  '^ 
Ely  into  the  Arches  Court  of  Canterbury:  That,  on  the  2nd  of  November,  1859, 
the  said  proctor  of  Kami  and  (irimwade  exhibited  in  the  said  Arches  Court  of 
Canterbury  proxy  under  tbe  bands  and  seals  oi  Kami  and  Grimwade,  and  returned 
decree,  and  the  said  John  Green  and  Joseph  Green  duly  appeared  in  the  said  Arches 
Court:  That,  on  Thursday,  the  2nd  of  February,  I860,  the  said  proctor  of  Eland  and 
Grimwade  brought  in  a  libel  in  the  said  suit,  [471]  with  exhibits  thereto,  marked 
No.  1,  No.  2,  No.  3,  and  No    I,  also  the  church-rate  book  marked  No,  5,  referred 

toill  the  said  libel,  and  the  judge  of  the  said  Arches  Court,  to  hear  on  admission  of 
the  said  libel  and  exhibits  assigned  the  next  court  da\  That  the  first  article  of  the 
said  libel  pleaded,  amongst  other  things,  as  follows,      "That  the  parish  chinch   of   the 
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said  parish  of  Hadleigh  was  in  need  of  certain  repairs ;  that  the  churchwardens 
had  not  sufficient  funds  in  hand  to  effect  such  repairs  and  to  provide  necessaries  for 
the  decent  celebration  of  Divine  service  and  offices  therein,  and  for  the  other  expenses 
necessarily  and  legally  incident  to  their  office  for  the  then  current  year  ;  wherefore 
they,  the  churchwardens  aforesaid,  and  the  overseers  of  the  poor,  and  other  the 
parishioners  and  inhabitants  (rate-payers)  of  the  said  parish,  on  the  14th  of  July, 
185S,  met  together  in  the  vestry-room  of  the  said  parish  pursuant  to  notice  thereof 
previously  and  duly  given  according  to  law,  to  make  a  rate  in  order  to  raise  funds  for 
the  purposes  aforesaid ; "  and  the  said  article  then  proceeded  to  state  at  the  said 
meeting  the  making  of  a  church-rate  of  3d.  in  the  pound  was  proposed  and  seconded, 
but  an  amendment  negativing  the  same  was  carried,  whereupon  a  poll  was  demanded 
by  the  said  churchwardens,  and  duly  had,  and  that,  in  the  result  of  the  said  poll,  the 
said  rate  was  carried  by  a  large  majority  :  That  the  second  article  of  the  said  libel,  in 
supply  of  proof  thereof,  referred  to  the  original  vestry  meeting  book  of  the  aforesaid 
parish  of  Hadleigh,  and  annexed  four  paper  writings  to  the  said  libel,  marked 
respectively  No.  1,  No.  2.  No.  3,  and  No.  4,  and  alleged  and  proposed  that  marked 
No.  1  to  be  and  contain  the  original  notice  convening  the  said  vestry  meeting  of  the 
14th  of  July,  1858  :  That  the  third  article  of  the  said  libel  pleaded  that  the  said  John 
and  Joseph  Green,  at  the  time  of  making  the  said  rate,  were  joint  [472]  occupiers  of 
a  certain  farm  and  premises  in  the  parish  of  Hadleigh.  of  the  yearly  rateable  value  of 
4871.,  and  that  they  were  duly  and  legally  assessed  to  the  said  rate  at  the  sum  of 
61.  1 3s.  9d.  :  That  the  notice  so  mentioned  and  referred  to  in  the  said  first  and  second 
articles  of  the  said  libel  was  as  follows, — "  Notice  is  hereby  given.  The  church- 
wardens, overseers,  and  other  principal  inhabitants  of  this  parish  are  requested  to 
meet  in  the  vestry  on  Wednesday,  the  14th  July  instant,  at  J  past  9  o'clock  in  the 
forenoon,  to  examine  the  churchwardens'  accounts  and  to  grant  them  a  rate.  Given 
under  our  hands  this  3rd  day  of  July,  1858.  J.  Rand,  \Y.  Grimwade,  church- 
wardens:" That,  on  the  22nd  of  February,  1860,  the  judge  of  the  Arches  Court,  and 
sitting  as  such  judge  thereof,  heard  counsel  for  John  and  Joseph  Green  against  the 
admission  of  the  libel  to  proof,  and  for  Rand  and  Grimwade  in  behalf  of  admitting 
the  said  libel  to  proof  ;  and  it  was  objected  before  the  said  judge  that  the  said  notice 
convening  the  said  meeting  of  the  said  14th  of  July,  1858,  was  insufficient,  on  the 
following  grounds, — that  no  parish  was  mentioned  by  name  in  the  said  notice,  and 
that  consequently  it  was  no  notice  to  the  parishioners  of  Hadleigh,  and  that,  from  the 
mere  circumstance  of  the  affixing  of  such  notice  on  the  doors  of  the  parish  church  of 
Hadleigh,  it  could  not  be  held  to  be  a  notice  to  the  parishioners  or  rate-payers  of  that 
parish, — that  the  said  notice  was  not  in  its  terms  positive, — that  the  parish  or  vestry 
or  any  meeting  could  be  held,  it  containing  a  mere  request  to  meet,  and  not  an 
absolute  appointment  of  a  meeting, — and  that  the  notice  was  defective  on  the  ground 
that  by  its  terms  it  was  directed  to  the  churchwardens,  overseers,  and  principal 
inhabitants  of  the  said  parish,  not  to  the  rate-payers  or  parishioners  thereof  generally  : 
That  the  said  judge  of  the  said  Arches  Court  overruled  all  the  said  objections  [473] 
to  the  said  notice,  and  held  that  the  same  was  good  and  sufficient  in  point  of  law,  and 
admitted  the  said  libel  to  proof  :  That  the  said  suit  in  the  said  Arches  Court  is  still 
pending  and  being  prosecuted  against  the  said  John  and  Joseph  Green  :  That  the  said 
John  and  Joseph  Green  are  advised  and  believe  that  the  said  decision  of  the  said 
judge  of  the  Arches  Court,  so  holding  the  said  notice  to  be  good  and  sufficient  in 
point  of  law,  and  admitting  the  said  libel  to  proof,  was  and  is  erroneous  :  And  that  no 
appeal  against  the  said  decision,  has  been  made  or  is  pending. 

There  was  a  further  affidavit  stating  that  there  now  are,  and  during  the  whole  of 
the  year  1858  there  were,  persons, — naming  three  clergymen  of  the  church  of  England 
and  a  solicitor,  — who  were  inhabitants  of  the  parish  of  Hadleigh,  but  who  by  reason 
of  their  living  in  lodgings  were  not  assessed  to  any  of  the  parochial  rates,  &c,  and 
that  there  were  several  messuages,  lands,  hereditaments,  and  premises  in  the  tenure 
or  occupation  of  divers  persons  who  then  were  not  nor  ever  at  any  time  had  been 
resident  therein  or  thereupon,  and  who  were  not  then,  neither  had  they  since  been, 
inhabitants  of  the  parish,  but  who  nevertheless  then  were  and  from  time  to  time 
since  had  been  and  were  then  rated  and  assessed  to  the  poor-rates  and  church-rates 
from  time  to  time  made  in  the  said  parish ;  and  that  among  such  persons  there  were 
influential  persons  of  good  standing  in  society,  some  of  whom  occupied  property  of 
considerable  magnitude  in  the  parish,  and  contributed  largely  to  the  parochial  charges. 
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By  the  1st  section  of  Sturges  Bourne's  Act,  58  G.  3,  c.  69,  it  was  provided  that, 
"no  vestry  or  meeting  of  the  inhabitants  in  vestry  of  or  for  any  parish  should  he 
holden  until  public  notice  should  have  been  given  of  such  meeting,  and  of  the  place 
and  hour  of  holding  the  same,  and  the  special  purpose  thereof,  three  clays  [474]  at 
the  least  before  the  day  to  be  appointed  for  holding  such  vestry,  by  the  publication 
of  such  notice  in  the  parish  chinch  or  chapel  on  some  Sunday  during  or  immediately 
after  Divine  service,  and  by  affixing  the  same,  fairly  written  or  printed,  on  the  prin- 
cipal door  of  such  church  or  chapel."  That  provision  is  modified  by  the  7  W.  4  & 
1  Vict.  c.  45,  s.  2,  which  requires  the  notice  to  be  affixed  "on  or  near  to  the  doors  of 
all  the  churches  and  chapels  within  such  parish  or  place."  In  Bacon's  Abridgement, 
Churchwardens  (C),  it  is  said,  that  "the  churchwardens  have  no  power  to  make  any 
rate  themselves,  exclusive  of  the  parishioners  ;  their  duty  being  only  to  summon  the 
parishioners,  who  are  to  meet  for  that  purpose."  So,  in  Burn's  Ecclesiastical  Law, 
Church-Kate,  9th  edit.  vol.  i.,  p.  378,  it  is  said,  that  "  rates  for  reparation  of  the  church 
are  to  be  made  by  the  churchwardens,  together  with  the  parishioners,  assembled  upon 
public  notice  given  in  the  church."  The  law  is  laid  down  in  similar  terms  in  Steer's 
Parish  Law,  Mid  edit.  444.  In  Smith  v.  Deighton,  8  Moore's  P.  C.  175,  it  was  held 
that  it  is  essential  to  the  validity  of  a  church-rate,  that  the  notice  summoning  the 
parishioners  together  should  clearly  apprize  them  of  the  special  purpose  for  which  the 
vestry  meeting  is  to  be  called.  Dr.  Lushington,  in  giving  judgment,  there  says  : 
"  Undoubtedly,  it  was  the  intention  of  the  legislature  in  framing  this  statute  (58  G.  3, 
c.  69)  to  provide  that  due  information  should  be  given  to  all  the  parishioners  of  the 
special  purpose  for  which  their  attendance  is  required.  These  enactments  were  made 
to  remedy  the  great  evils  that  had  arisen  from  convening  a  meeting  upon  a  general 
notice,  the  parishioners  being  entirely  ignorant  of  the  particular  purpose  for  which 
they  were  called  upon  to  meet."  The  notice  in  question  is  defective  in  three  respects, 
first,  it  is  no  notice  of  a  vestry, — secondly,  it  gives  no  certain  notice  that  a  [475]  vestry 
will  be  held — thirdly,  it  is  not  a  notice  to  the  rate  payers  of  the  parish  of  Hadleigh, 
but  is  directed  to  the  wrong  persons,  viz.  "to  the  churchwardens,  overseers,  and 
other  principal  inhabitants  "  of  the  parish.  Rated  parishioners  are  not  necessarily 
inhabitants  of  the  parish  :  UirhnrJxou  v.  Ghidwiu,  I  Ellis,  B.  &  E.  138.  This  notice  in 
terms,  therefore,  includes  persons  who  have  no  right  to  attend  the  vestry,  and  excludes 
some  who  have  a  right  to  attend.  Medicaid  v.  Paine,  4  Jurist,  X.  S.  1283,  was  also 
referred  to. 

ERLE,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  The 
duty  imposed  by  law  upon  the  churchwardens  is,  to  give  notice  to  those  who  have  a 
right  to  attend,  that  a  vestry  meeting  will  be  held,  and  also  of  the  purpose  for  which 
it  is  to  be  so  held.  The  notice  in  question  appears  to  me  to  comply  substantially  with 
these  requisites.  It  is  a  notice  intended  for  the  parish  of  Hadleigh,  and  is  affixed  on 
or  near  the  parish  church  of  Hadleigh  ;  and  it  is  in  these  words, — "  Notice,  &c.  The 
churchwardens,  overseers,  and  other  principal  inhabitants  of  this  parish  are  requested 
to  meet  in  the  vestry  on  Wednesday,  the  14th  July  instant,  at,  &c,  to  examine  the 
churchwardens'  accounts,  and  to  grant  them  a  rate."  It  is  said  that  this  was  calen 
lated  to  mislead  those  to  whom  it  was  addressed  But,  when  we  consider  that,  under 
the  old  law,  \\  hen  the  notice;  was  orally  given  in  the  church.-  as  many  of  us  will 
remember, — it  was  in  terms  addressed  to  "the  inhabitants  of  this  parish,"  I  think  the 
written  or  printed  notice  is  much  more  capable  of  being  understood  if  it  is  directed 
to  the  inhabitants  of  "this  parish,"  tin;  parish  of  the  church  on  which  it  is  affixed, 
than  if  the  parish  were  designated  by  the  name  of  the  saint  to  whom  in  former  days 
it  was  dedicated.  Then,  is  the  notice  addressed  to  [476]  the  persons  who  have  a 
right  to  attend  the  vestry  1  At  common  law,  all  the  residents  in  the  parish  would  be 
included  in  the  invitation  to  attend.  The  term  "  resident  "  being  a  very  loose  term, 
the  58  <!.  .;,  c.  1)9,  gave  a  more;  defined  rule  whereby  to  ascertain  who  were  the  parties 
entitled  to  be  present,  viz.  those  who  occupy  property  liable  to  he  rated  at  ihat 
meeting.  Is  this  notice  so  addressed  that  any  person  having  a  right  to  attend  could 
reasonably  consider  himself  excluded  by  it  i  No  case  has  ever  decided  that  the  notice 
must    be  addressed   to   persons  occupying   rateable   property  in    the   parish:    and    the 

argument  of  Mr.  Philbrick  has  failed  to  satisfy  me  thai  any  inhabitant  of  the  parish 

of  Hadleigh  who  is  liable  to  be  rated,  could  consider  himself  exoluded  from  the  vestry  by 
the  terms  of  this  notice.  It  is  said  that  there  are  certain  persons  to  whom  this  dooument 
would  seem  to  be  addressed  who  are  merely  lodgers,  and  there! arc  not  entitled  to 
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be  present  at  the  vestry  meeting.  That,  however,  can  hardly  be  relied  upon  as  a 
tangible  objection.  Then  it  is  said  that  this  is  not  a  notice,  but  a  mere  request  to 
attend.  The  adoption  of  language  of  common  courtesy  surely  will  not  vitiate  a  notice. 
There  is  a  clear  intimation  here  that  a  vestry  meeting  will  take  place  at  the  time  and 
place  mentioned,  and  for  the  purpose  mentioned,  viz.  to  make  an  ordinary  church-rate. 
If  this  had  been  a  meeting  for  the  making  of  a  church-rate  for  any  unusual  purpose, 
— for  instance,  for  the  purpose  of  raising  a  sum  to  pay  off  money  borrowed, — that 
should  have  been  specifically  expressed  on  the  face  of  the  notice.  But  this  is  pro- 
fessedly for  an  ordinary  church-rate ;  and  I  think  nobody  who  wished  to  understand 
it  could  possibly  be  misled  by  it.  It  requires  some  degree  of  astuteness  to  find  any 
fault  with  it.  I  must  confess  my  utter  inability  to  see  that  this  notice  is  open  to  any 
objection. 

[477]  Byles,  J.(a)1.  I  also  am  of  opinion  that  this  is  a  perfectly  good  notice.  In 
country  parishes,  the  persons  whose  duty  it  is  to  give  these  notices  are  usually  not  very 
learned  or  very  skilled  in  language  :  these  documents,  therefore,  shou'd  receive  a 
liberal  and  not  a  strict  and  forced  construction.  I  entirely  agree  with  my  Lord,  that, 
when  one  sees  that  this  notice  is  issued  by  the  churchwardens,  and  purports  to  con- 
vene a  meeting  in  the  vestry  for  the  purpose  of  granting  them  a  rate,  it  is  impossible 
to  doubt  that  it  was  intended  at  that  meeting  to  make  a  church-rate.  As  to  the 
objection  that  the  notice  is  bad  because  it  is  addressed  to  "the  churchwardens,  over- 
seers, and  other  principal  inhabitants  of  this  parish,"  and  therefore  includes  some  who 
have  no  right  and  excludes  others  who  have  a  right  to  attend  the  meeting, — it  cannot 
be  doubted  that  the  notice  would  have  been  perfectly  good  if  it  had  been  addressed  to 
"the  inhabitants  of  this  parish"  generally.  The  addition  of  the  word  "principal" 
only  shews  that  the  word  "  inhabitants  "  was  not  intended  to  include  every  person 
who  sleeps  in  the  parish.  All  it  means  is,  inhabitants  who  are  in  a  superior  station 
to  some  others, — persons,  it  may  be,  who  in  respect  of  their  being  rate-payers  are 
principal  or  superior  to  others  who  do  not  enjoy  the  privilege  of  being  taxed.  As  to 
the  description  of  the  parish  as  "this  parish,"  instead  of  "the  parish  of  Hadleigh,"  I 
think  it  is  quite  sufficient.  Even  if  it  had  said  "  this  parish,"  and  had  then  gone  on 
and  described  the  parish  by  a  wrung  name,  I  incline  to  think  the  maxim  of  Lord 
Bacon,  "  Prsesentia  corporis  tollit  crrorem  nominis,"  would  have  applied.  If  I  give 
to  John  Smith  a  ring,  saying  at  the  time  "I  give  you  this  ruby  ring,"  and  the  ring  is 
a  diamond  ring  and  not  a  ruby,  that  would  be  a  good  [478]  gift  of  the  thing  actually 
handed  over.  Here,  the  notice  being  stuck  up  on  the  church,  it  is  the  same  as  if  it 
had  in  terms  addressed  itself  to  "the  inhabitants  of  the  parish  on  the  church  of  which 
this  notice  is  affixed."  I  think  we  should  be  encouraging  idle  and  mischievous 
objections  to  these  notices,  if  we  sanctioned  the  minute  criticism  here  sought  to  be 
applied. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  no  doubt  proper  that  these  notices 
should  be  required  to  state  with  reasonable  accuracy  the  persons  who  are  to  attend 
and  the  object  for  which  their  attendance  is  desired.  But  they  must  at  the  same  time 
receive  a  reasonable  construction.  I  think  this  notice  is  sufficient,  and  that  we  ought 
not  to  cast  any  doubt  upon  it  by  granting  a  rule. 

Kule  refused  (a)2. 

Lambe  v.  Jones.     Nov.  26th,  1860. 

The  court  refused  a  rule  for  payment  of  money  under  an  award,  where  it  appeared 
that  the  costs  (unascertained)  of  certain  proceedings  in  Chancery  were  payable  to 
the  other  party  under  the  same  award. 

By  an  order  of  reference  made  at  the  last  Surrey  Assizes,  a  verdict  was  found  for 
tlic  plaintiff'  for  the  sum  claimed  in  the  declaration,  subject  to  the  award  of  a  barrister, 
who  was  impowered  to  direct  that  the  verdict  should  stand  for  such  sum  as  he  should 
think  proper,  and  to  whom  the  cause  and  all  matters  in  difference  between  the  parties 
were  referred,  to  order  and  determine  what  he  should  think  fit  to  be  done  by  either 

(a)1  Williams,  J.,  was  engaged  in  the  Divorce  Court. 

(a)-  A  similar  application  was  made  to  the  court  of  Exchequer  and  with  the  like 
result. 
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of  them  respecting  the  matters  in  dispute  —the  costs  of  the  cause  to  be  paid  to  the 
plaintiff  by  the  defendant,  and  the  costs  of  the  reference  and  award  to  be  in  the  [479] 
discretion  of  the  arbitrator,  who  was  impowered  to  direct  and  award  to  and  by  win  mi 
and  in  what  manner  the  same  should  lie  paid. 

By  a  judge's  order  of  the  7th  of  May,  I860,  it  was  directed  that  the  costs  of  the 
cause  should  abide  the  event  as  to  the  amount  of  damages  awarded 

The  arbitrator  made  his  award  on  the  9th  of  October,  as  follows  ; — 

"  I  award  that  there  is  not  nor  was  there  at  any  time  a  partnership  inter  se  between 
the  plaintiff  and  the  defendant :  And  I  award  and  direct  that  the  proceedings  now 
pending  in  the  court  of  Chancery  between  the  plaintiff  and  the  defendant  be  stayed, 
and  that  the  costs  thereof  be  paid  by  the  plaintiff:  And  I  further  award  and  assess 
the  damages  to  which  the  plaintiff  is  entitled  for  the  determination  of  his  employment 
and  alleged  interests  in  the  business,  and  for  his  being  charged  at  the  Mansion  House 
and  imprisoned,  and  indicted  at  the  Central  Criminal  Court,  at  the  sum  of  20s.  ;  and 
I  award  and  direct  that  the  verdict  found  for  the  plaintiff  in  the  said  cause  shall  stand 
for  that  sum  ;  and  I  further  award  that  there  is  due  from  the  defendant  to  the  plaintiff 
a  balance  of  481.  6s.  7d.  ;  and  I  award  and  direct  that  such  balance  be  paid  by  the 
defendant  to  the  plaintiff:  And  I  further  award  and  direct  that  the  action  for  slander 
now  pending  by  the  plaintiff  against  the  defendant  be  stayed,  but  that  the  costs  thereof 
be  paid  by  the  defendant :  And  I  further  award  and  direct  that  the  plaintiff  and  the 
defendant  do  each  bear  his  own  costs  of  the  reference  and  pay  one  half  the  costs  of 
this  award  ;  and  that,  if  either  party  shall  in  the  first  instance  pay  the  whole  or  more 
than  half  the  costs  of  the  award,  the  other  party  shall  re-pay  him  so  much  of  the 
amount  as  shall  exceed  the  half  of  the  last-mentioned  costs." 

The  whole  of  the  costs  of  the  award,  amounting  to  1031.  17s.  10d.,  was  paid  by 
the  plaintiff. 

[480]  On  the  19th  of  November,  the  defendant  was  personally  served,  and  payment 
of  the  sum  of  481.  (Is  7d.,  the  balance  mentioned  in  the  award  and  thereby  ordered 
to  be  paid  by  the  defendant  to  the  plaintiff,  and  also  the  sum  of  511.  18s.  lid.,  the 
moiety  of  the  sum  so  paid  by  the  plaintiff  to  the  arbitrator  for  his  award,  were  duly 
demanded  of  him,  but  they  remained  unpaid. 

Upon  an  affidavit  setting  forth  the  above  facts,  and  further  alleging  that  the 
plaintiff  claimed  no  costs  against  the  defendant  in  respect  of  the  action  of  slander 
referred  to  in  the  award, 

Maedonnell,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  he  should  not  be  ordered  to  pay  the  above  two  sums. 

C.  Clark  shewed  cause,  upon  an  affidavit  which  stated  that,  amongst  the  matters 
referred  was  included  a  question  of  alleged  partnership  between  the  parties,  to  establish 
which  the  plaintiff  had  filed  a  bill  in  Chancer}',  as  to  which  the  arbitrator  by  his  award 
directed  that  the  proceedings  should  be  stayed  and  the  costs  thereof  paid  by  the 
plaintiff;  that,  in  consequence  of  such  direction  in  the  award,  the  defendant's  attorney 
conferred  with  counsel  as  to  the  proper  course  to  be  adopted  for  the  purpose  of 
terminating  the  suit,  and  he  advised  that  the  court  should  be  moved  that  the 
proceedings  be  slaved  and  the  plaintiffs  bill  dismissed  with  costs;  thai  he  accordingly 
instructed  counsel  to  make  such  motion,  and  notice  thereof  was  given  to  the  plaintiffs 
solicitors  ;  that,  on  the  loth  instant,  a  motion  to  that  effect  was  made,  the  defendant's 
counsel  at  the  same  time  slating  that  it  was  not  desired  that  the  costs  of  the  Chancery 
proceedings  should  be  at  once  paid  to  the  defendant,  but  only  that  the  amount  of  such 
costs  [481]  should  be  ascertained,  in  order  that  they  might  be  set  off  against  the 
481.  Gs.  7d.  and  the  moiety  of  the  arbitrator's  fee  payable  to  the  plaintiff  under  the 
award  ;  that  such  application  was  opposed  by  counsel  on  behalf  of  the  plaintiff,  on  the 
ground  that  it  was  irregular,  as  the  award  had  not  been  made  a  rule  of  the  court  of 
Chancery,  and  that  it  was  premature,  as  the  time  within  which  either  party  could 
move  to  vary  the  award  had  not  elapsed;  and  that  the  Vice-Chancellor  (Sir  W.  I'. 
Wood)  refused  to  dismiss  the  application  as  asked,  and  stated  as  his  opinion  that  the 
motion  was  not  irregular,  the  application  not   being  to  enforce  tin'  award,  but  he 

thought  it  premature  for  the  reason  above  Stated,  and  he  directed  that  il  should  stand 
over  to  the  first  seal  in  the  sittings  after  term,  wii  h  liberty  for  the  defendant  to  apply, 
should  the  plaintiff  seek  to  enforce  payment  ol  the  moneys  payable  to  him  under  the 
award.  Clark  submitted  that  the  plaint  ill' was  not  in  a  position  to  sustain  this  motion, 
inasmuch  as  the  case  was  not  one  in  which  an  attachment  could   have  been   granted  ; 
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and  that,  if  the  rule  were  made  absolute,  the  defendant  would  be  deprived  of  his 
opportunity  of  settling  off'  the  costs  of  the  proceedings  in  Chancery. 

Macdonnell,  in  support  of  his  rule,  submitted  that  the  costs  of  the  Chancery 
proceedings  could  not  legitimately  form  the  subject  of  a  set-oft'  against  the  plaintiff's 
demand  under  the  award  until  those  costs  had  been  taxed  and  ascertained. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  application 
is  for  a  rule  under  the  1  &  2  Vict.  c.  110,  s.  18,  for  payment  of  money  due  under  an 
award.  The  affidavits  shew  it  to  be  at  least  doubtful  whether  the  balance  may  not 
be  in  the  defendant's  favour.  At  all  events,  I  am  satisfied  that  [482]  there  is  some- 
thing due  from  the  plaintiff'  to  the  defendant  which  ought  to  be  set  off  against  the 
plaintiff's  claim  under  the  award.  If  there  had  been  any  undue  delay  on  the  defen- 
dant's part,  there  might  be  ground  for  this  application  :  but  there  is  no  such  suggestion, 
and  the  general  tendency  of  the  affidavits  negatives  it. 

Byles,  J.  It  is  clear  that  the  whole  sum  sought  to  be  recovered  by  this  rule  is 
not  due  to  the  plaintiff,  but  is  subject  to  a  cross-demand  which  arises  out  of  the  same 
award.  I  will  only  add  that  it  has  been  held  by  Parke,  B.(m)1  that  rules  of  this  nature 
resemble  motions  for  attachment,  and  will  only  be  granted  where  the  circumstances 
are  such  as  to  justify  that  course  of  proceeding. 

The  rest  of  the  court  concurring, 

Rule  discharged  with  costs. 

End  of  Michaelmas  Term. 


[483]    In  the  Exchequer  Chamber. 

Jordan  v.  Adams.     Feb.  8th,  1861. 

[S.  C.  30  L.  J.  C.  P.  161  ;  4  L.  T.  775  ;  7  Jur.  N.  S.  973;  9  W.  K.  593.  Referred 
to,  Bradley  v.  Cartwright,  1867,  L.  R.  2  C.  P.  523 ;  Pedder  v.  Hunt,  1887,  18  Q.  B.  D. 
572.     Distinguished,  SavUk  v.  SaviUe,  [1896]  1  I.  R.  260.] 

Devise  of  lands  to  trustees,  upon  trust  "  to  permit  and  suffer  W.  J.  to  occupy  and 
enjoy,  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof  for  his  own  use 
and  benefit  during  his  natural  life ;  and,  after  the  decease  of  W.  J.,  then  to  permit 
and  suffer  the  heirs  male  of  his  body  to  occupy  and  enjoy  the  same,  or  to  receive 
and  take  the  rents,  issues,  and  profits  thereof  for  their  several  natural  lives,  in 
succession,  according  to  their  respective  seniorities,  or  in  such  parts  and  proportions, 
manner  and  form,  and  amongst  them,  as  the  said  W.  J.,  their  father,  shall  by  deed 
or  will  direct,  limit,  or  appoint  ;  and,  in  default  of  such  issue  male  of  the  said  \Y.  J., 
then  over:" — Held, — in  the  Exchequer  Chamber, — by  Cockburn,  C.  J.,  and 
Wightman,  J.,  that  W.  J.  took  an  estate  for  life  only ;  and  by  Martin,  B.,  and 
Channell,  B,  that  he  took  an  estate-tail. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant,  to  recover 
damages  for  the  non-completion  of  a  contract  entered  into  between  the  plaintiff  and 
Thomas  Adams,  deceased,  for  the  purchase  by  the  said  Thomas  Adams,  deceased,  from 
the  plaintiff,  of  a  certain  farm,  lands,  and  hereditaments  situate  in  Armscott,  in  the 
county  of  Worcester ;  and  by  a  judge's  order  a  case  was  stated  for  the  opinion  of  the 
court  of  Common  Pleas.  The  case  stated  that,  on  or  about  the  18th  of  May,  1825, 
John  Jordan,  of  Armscott,  by  his  last  will  and  testament  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  and  duly  executed  and  attested  as  by  law  required  for 
passing  real  and  personal  property,  gave  and  devised  as  follows  (a)'2 : — 

"  5.  And,  as  to  all  other  my  freehold  and  leasehold  estates  situate  at  Armscott 
aforesaid,  consisting  of  various  messuages,  buildings,  homestalls,  cottages,  and  seven 
yard  lands  and  a  half,  with  right  of  common  thereunto  respectively  belonging,  the 
said  close  called  Tubb's  Close,  and  all  other  my  freehold  and  leasehold  estates,  closes, 
lands,  hereditaments,  and  premises  at  Armscott  aforesaid,  with  the  commons  and  other 

(a)1  See  In  re  Laing  and  Todd,  13  C.  B.  276. 

(a)2  The  whole  will  was  made  part  of  the  case,  and  is  set  out  ante,  vol.  vi.,  p.  748  ; 
but  the  fifth  clause  was  the  one  upon  which  the  decision  ultimately  turned. 
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[484]  rights,  members,  and  appurtenances  thereunto  respectively  belonging,  I  direct 
and  appoint  my  said  trustees,  their  heirs,  executors,  administrators,  and  assigns,  to 
stand  and  remain  seised  and  possessed  of,  and  to  permit  and  suffer  my  said  kinsman 
the  said  William  Jordan  (the  plaintiff),  son  of  my  said  cousin  Richard,  to  occupy  and 
enjoy  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof  for  his  own  use  and 
benefit  during  his  natural  life  :  And  I  charge  the  same  several  estates  with  the  payment 
of  an  annuity  of  501.  a  year  to  his  father  the  said  Richard  Jordan,  which  annuity  I 
direct  shall  be  paid  him  half-yearly  during  his  natural  life,  and  I  devise  and  bequeath 
the  same  to  him  accordingly  :  And,  after  the  decease  of  the  said  William  Jordan,  then 
to  permit  and  suffer  the  heirs  male  of  his  body  to  occupy  and  enjoy  the  same,  or  to 
receive  and  take  the  rents,  issues,  and  profits  thereof  for  their  several  natural  lives,  in 
succession,  according  to  their  respective  seniorities,  or  in  such  parts  and  proportions, 
manner  and  form,  and  amongst  them,  as  the  said  William  Jordan  their  father  shall 
by  deed  or  will  duly  executed  and  attested  as  by  law  is  required  for  devising  and 
disposing  of  real  estates,  direct,  limit,  or  appoint :  And,  in  default  of  such  issue  male 
of  the  said  William  Jordan,  then  upon  trust  to  and  for  the  use  of  his  brother  Richard 
Jordan,  a  younger  son  of  my  said  cousin  Richard,  and  his  heirs  male,  in  such  parts 
and  proportions,  manner  and  form,  as  he  the  said  Richard  Jordan  the  younger  shall 
by  deed  or  will  duly  executed  as  aforesaid  direct  or  appoint,  charged  and  chargeable, 
nevertheless,  and  I  do  accordingly  hereby  expressly  charge  the  same  several  estates, 
lands,  tenements,  and  premises,  in  case  the  said  Richard  Jordan  the  younger  or  his 
heirs  should  so  as  aforesaid  become  seised  and  possessed  thereof,  with  the  payment  of 
the  sum  of  "20001.  unto  and  equally  amongst  and  [485]  between  the  daughters  or 
daughter  of  the  said  William  Jordan  (if  any),  to  whom  I  give  and  bequeath  the  same 
accordingly,  to  be  paid  to  them  respectively  as  they  shall  attain  the  age  of  twenty-one 
years,  with  interest  from  the  time  of  the  above  devise  becoming  vested  in  the  said 
Richard  Jordan  the  younger  and  his  heirs  as  aforesaid  :  And,  from  and  after  the 
performance  of  the  aforesaid  trusts,  and  subject  thereto,  then  my  said  trustees  shall 
stand  and  remain  seised  and  possessed  of  the  said  last-mentioned  estate  to  and  for  the 
use  and  behoof  of  the  right  heirs  of  my  cousin  Robert  Jordan,  of  Little  Compton 
aforesaid  for  ever." 

By  a  codicil,  bearing  date  the  10th  of  June,  1826,  the  testator  devised  as  follows  : — 
"  Whereas,  by  my  said  will  I  have  devised  to  my  trustees  therein  named  three 
yard  lands,  and  a  homcstall  thereunto  belonging,  and  in  the  occupation  of  William 
Badger,  for  the  use  of  George  Taylor,  and  as  therein  is  mentioned  :  Now,  I  do  hereby 
revoke  the  whole  of  the  said  devise,  and  in  lieu  and  instead  thereof  I  devise  to  them 
my  said  trustees,  for  the  use  of  the  said  George  Taylor,  and  as  in  my  said  will  is 
mentioned,  and  charged  with  the  like  annuity  to  his  father,  all  that  messuage  or 
tenement,  homestall,  and  premises,  wherein  I  now  live,  and  the  tun  yard  lands  ami  a 
half  thereunto  belonging,  formerly  Taylor's,  with  all  the  appurtenances,  except  the 
four  cottages  and  gardens,  all  which  premises  were  by  my  said  will  given  and  devised 
to  my  kinsman  William  .Jordan  ;  and  1  devise  to  him  my  said  kinsman  William 
Jordan  the  said  messuage,  three  yard  lands,  ami  cottages,  and  also  a  close  that  lately 
belonged  to  Lord  Wentworth,  adjoining  Bacon's  estate,  and  devised  by  my  will  to 
Thomas  Jordan,  which  devise,  so  far  as  it  relates  to  the  same  close,  I  hereby  all 
revoke;  to  hold  to  him  my  said  kinsman  William  Jordan  and  his  heirs,  as  in  my  said 
will  is  menl  ioiied." 

[486]  The  testator  died  on  or  about  the  1st  of  December,  1830,  without  having 
revoked  (so  far  as  the  questions  for  the  opinion  of  the  court  are  concerned)  his  said 
will  anil  codicil.  The  plaintiff  is  the  William  Jordan  mentioned  in  the  will  and 
codicil;  and  the  defendant  is  the  executor  the  said  Thomas  Adams,  deceased.  The 
testator  at  the  time  of  making  his  said  will,  and  from  thence  until  and  at  the  time  of 
his  death,  remained  and  was  seised  in  his  demesne  as  of  lee  of  and  in  the  farm,  lands, 
and  hereditaments  in  respect  of  which  this  action  is  brought  ;  and  such  farm,  lands, 
and    hereditaments   are    pail   of   t  he  testator's  estate  at    A  nnscott,  and   were   eoinprised 

in  the  devise  above  set  out. 

The  questions  for  the'  opinion  of  the  court  were,  first,  whether  the  plaintiff  took 
under  the  said  will  and  codicil  a  legal  estate-tail  in  the  property  in  reaped  of  which 
the  action  is  brought, — secondly,  whether  he  took  under  such  will  and  codicil  an 
equitable  estate  tail  in  the  said  property. 

The  case  was  twice  argued    in  the  coin  I  of   Common    Pleas  ;  and    in   Trinity  Term, 
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1859,  that  court,  after  time  taken  for  deliberation,  unanimously  held,  that,  under  the 
devise  in  question,  William  Jordan  (the  plaintiff)  took  only  an  estate  for  life. 

Against  this  decision  the  plaintiff  appealed,  and  the  case  was  argued  in  the 
Exchequer  Chamber  on  the  30th  of  November  last,  before  Coekburn,  C.  J.,  Wight- 
man,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B.,  and  Hill,  J.,  by  Kemplay  (with  whom 
was  the  Solicitor-General),  for  the  appellant,  and  by  Bovill,  Q.  C.  (with  whom  was 
Archibald  Smith),  for  the  respondent. 

Cur.  adv.  vult. 

The  judges,  being  divided  in  opinion,  proceeded  to  deliver  their  judgments 
seriatim,  as  follows  : — 

[487]  Channell,  B.  The  question  is  what  estate  William  Jordan  took  under  the 
fifth  head  of  devise  in  the  will  of  John  Jordan  set  out  in  the  case. 

The  testator  by  his  will  devised  the  lands  in  dispute  to  trustees.  By  the  fifth 
head  of  his  will  he  directed  and  appointed  the  trustees  to  stand  seised  thereof,  to 
permit  the  said  William  Jordan  to  occupy  the  same  or  receive  the  rents  and  profits 
thereof  for  his  own  use  during  his  natural  life,  and,  after  his  decease,  then  to  permit 
and  suffer  the  heirs  male  of  the  body  of  the  said  William  Jordan  to  occupy  the  same 
or  receive  the  rents  and  profits  thereof  for  their  several  natural  lives  in  succession 
according  to  their  respective  seniorities,  or  in  such  parts  and  proportions,  manner  and 
form,  and  amongst  them,  as  the  said  William  Jordan  their  father  should  direct,  limit, 
or  appoint ;  and,  in  default  of  such  issue  male  of  the  said  William  Jordan,  then  upon 
trust  to  and  for  the  use  of  his  brother,  Richard  Jordan,  and  his  heirs  male,  in  such 
parts,  shares,  and  proportions,  manner,  and  form  as  the  said  Richard  Jordan  should 
appoint,  charged,  in  case  the  said  Richard  Jordan  or  his  heirs  should  become  seised 
thereof,  with  the  sum  of  20001.  in  favour  of  the  daughters,  if  any,  of  the  said  William 
Jordan.  Subject  to  the  performance  of  the  trusts,  the  testator  limited  and  appointed 
the  estates  to  the  right  heirs  of  Robert  Jordan,  for  ever. 

The  court  of  Common  Pleas  decided  that  William  Jordan  took"  under  the  will  an 
estate  for  life.  With  the  greatest  respect  for  the  judgment  of  that  court,  I  am  of 
opinion  that  William  Jordan  took  an  estate  in  tail-male;  and  that  the  decision 
appealed  against  ought  to  lie  reversed.  I  agree  in  the  opinion  expressed  by  my 
Brother  Williams  in  the  judgment  of  the  court  below,  as  reported  in  the  6th  Common 
Bench  Reports,  N.  S.  p.  7(i.j,  that,  but  for  the  use  of  the  words  "their  father"  in  the 
power  of  appointment,  an  estate  [488]  in  tail  would  pass  by  the  gift  to  the  heirs 
male  of  the  body  of  William  Jordan.  This  consequence  seems  to  me  to  follow  from 
our  giving  to  the  words  "heirs  male  of  the  body"  their  legal  import,  and  from  the 
intention  apparently  expressed  in  the  will  that  the  estate  should  go  over  to  Richard 
Jordan  and  his  heirs  male,  upon  failure  of  the  issue  male  of  William  Jordan,  and  not 
until  such  failure.  But  I  am  unable  to  concur  with  my  Brother  Williams  in  the  con- 
clusion at  which, — not,  I  think,  without  great  doubt  and  hesitation, — he  ultimately 
arrived,  that  the  words  "  their  father  "  demonstrated  that  the  words  "  heirs  male  of 
the  body  "  meant  "  sons,"  or  that  the  words  "  heirs  of  the  body  "  should  be  controlled 
by  the  words  "their  father,"  in  the  power  of  appointment,  as  interpreting  words, 
shewing  in  what  sense  the  words  "heirs  male  of  the  body"  had  been  used  by  the 
testator. 

The  authorities  cited  on  the  argument  before  us  are  the  same  as  those  which  were 
cited  in  the  court  of  Common  Pleas,  with  the  exception  of  Roddy  v.  Fitzgerald,  decided 
by  the  House  of  Lords, — 6  House  of  Lords  Cases,  823.  All  these  authorities,  except- 
ing the  last,  are,  I  believe,  collected  in  Jarman  on  Wills,  2nd  edit,  by  Wolstenholme 
and  Vincent,  vol.  2,  p.  267  and  299,  and  following  pages,  ch.  37,  particularly  in  s.  3. 
I  do  not  profess  to  reconcile  all  the  authorities.  I  think  it  unnecessary  to  go  through 
them  in  detail.  But  I  may  observe  that  the  ease  of  H  hit'  v.  Collins,  Com.  289,  much 
relied  on  by  the  court  of  Common  Pleas  as  an  express  authority,  does  not  appear  to 
me  to  be  so. 

The  devise  there  was,  to  one  for  life,  and,  after  his  decease,  to  the  heir  male  (in 
the  singular),  not  "heirs"  in  the  plural.  There  are  other  cases  in  which  the  word 
used  was  "heir,"  and  not  "heirs."  This  distinction  is  not,  I  think,  immaterial.  The 
word  "  heir"  [489]  may  be  understood  as  pointing  to  an  individual,  whereas  the  word 
"  heirs  "  points  to  a  class. 

The  leading  cases  appear  to  me  to  be  Jesson  v.  Wright,  2  Bligh,  1,  and  Roddy  v. 
Fitzgerald,  6  House  of  Lords  Cases,  823. 
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The  rule  in  Jessom  v.  Wright,  as  I  understand  it,  is,  that  technical  words  shall  have 
their  legal  effect,  unless  from  subsequent  inconsistent  words  it  is  very  clear  that  the 
testator  meant  otherwise.  Roddy  v.  Fitzgerald  upholds  and  explains  the  former  ease 
of  Jesson  v.  //  'right.  These  decisions  appear  to  me  to  give  the  ride  of  construction 
which  we  must  apply  to  the  present  case.  In  Roddy  v.  Fitzgerald,  the  opinions  of  the 
judges,  both  in  Ireland  and  in  England,  were  reviewed  by  the  House  of  Lords.  In 
their  opinions  the  judges  were  nearly  equally  divided  :  indeed,  but  for  a  circumstance 
noticed  by  Lord  Chancellor  Cranworth  in  the  report  of  the  case,  the  opinions  of  the 
judges  would  have  been  equally  divided.  In  unison  with  the  opinions  expressed  by 
a  minority  of  the  judges,  I  humbly  submitted  that  the  words  "issue,"  in  Roddy  v. 
Fitzgerald, — words  more  flexible  than  "  heirs  of  the  body," — had  been  in  that  case  by 
the  whole  context  of  the  will  explained  and  interpreted  by  the  testator  himself  to 
mean  "  children."  The  House  of  Lords  unanimously  rejected  this  construction,  and 
held  that  the  words  "issue"  there  used  must  have  their  ordinary  legal  import 
and  effect. 

This  case  of  Roddy  v.  Fitzgerald  is  treated  by  the  court  of  Common  Pleas  as 
deciding  that  words  that  would  create  an  estate-tail  are  to  have  that  effect,  unless 
a  judicial  mind  sees  with  reasonable  certainty  from  other  parts  of  the  will  that  the 
testator's  intention  was  that  those  words  should  not  operate  as  words  of  limitation  of 
the  inheritance,  but  should  be  words  of  purchase,  creating  an  estate  in  remainder  in 
the  persons  coming  within  [490]  the  designation  of  heirs  male  of  the  body,  and  within 
the  further  description  contained  in  the  will. 

This  is,  no  doubt,  so.  But  if,  by  reference  to  the  words  "  their  father,"  in  the 
power  of  appointment  in  the  will  in  question,  the  words  "heirs  of  the  body"  are 
explained  to  be,  and  are  to  be  read  as,  sons  (the  only  ground  on  which,  as  it  appears 
to  me,  the  decision  of  the  court  of  Common  Picas  can  be  supported),  then  it  would 
seem  to  me  to  follow,  that,  if  William  Jordan  had  died  having  had  an  only  son  who 
had  died  in  his  life-time,  but  had  left  a  son  who  survived  his  grandfather,  such  grand- 
son would  take  nothing  under  the  will.  I  cannot  suppose  this  to  have  been  the 
testator's  intention  ;  and  I  am  therefore  unable  to  adopt  the  argument  that  the 
testator  has  interpreted  the  words  "heirs  of  the  body  "  as  meaning  "  sons." 

In  determining  whether  the  legal  import  of  the  words  "heirs  of  the  body"  is  to 
be  cut  down,  we  must  not  surmise,  but  must  see  very  clearly  that  the  alleged 
interpreting  words  do  cut  down  other  words  which  carry  with  them  a  recognized 
legal   meaning. 

Consistently  with  Roddy  v.  Fitzgerald,  I  cannot  hold,  either  from  the  power  of 
appointment  or  the  general  context  of  the  will,  that  such  was  in  the  present  case  the 
intention  of  the  testator. 

1  am  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas  ought  to  be 
reversed. 

Maktin,  B.  This  is  an  appeal  from  the  judgment  of  the  court  of  Common  Picas: 
and  the  question  is,  whether,  upon  the  construction  of  a  devise  in  the  will  of  John 
Jordan,  dated  the  8th  of  May,  IKl'5,  William  Jordan  took  an  estate  in  tail-male. 
The  substance  of  the  devise  is  as  follows: — "As  to  certain  land  (describing  it), 
I  direct  my  trustees  to  stand  seised  thereof,  and  permit  William  .Jordan  to  occupy 
the  same  or  receive  [491]  the  rents  and  profits  thereof  for  his  own  use  during  his 
natural  life;  and,  after  his  decease,  then  to  permit  ami  suffer  the  heirs  male  of  his 
body  to  occupy  the  same  or  receive  the  rents  and  profits  thereof  for  their  several 
natural  lives  in  succession  according  to  their  respective  seniorities,  or  in  such  parts 
and  proportions,  manner  and  form,  and  amongst  them,  as  the  said  William  Jordan, 

their  father,  should  bv  deed  or  will,  duly  executed,  direct,  limit,  or  appoint  ;  anil,  ill 
default  of  such  issue  male  of  the  said  William  .Ionian,  then  upon  trust  to  and  for  tho 
use  of  Richard  .Ionian  and  his  heirs  male,  in  such  parts  and  proportions,  manner  ami 
form,  as  he  should  by  deed  or  will  direct  or  appoint,  but  charged  with  the  sum  of 
20001.  for  the  daughters  (if  any)  of  the  said  William  Jordan  ;  ami  after  (lie  perform 
anee  of  the  said  trusts,  and  subject  thereto,  that,  the  said  trustees  should  stand  seised 
of  the  said  lands  to  and  for  the  use  of  the  right  heirs  of  Robert  .Ionian,  for  ever." 
The  court  of  Common  Pleas  were  of  opinion  i  li.it   Willi, mi  Jordan  took  an  estate  for 

life  only.  All  agree  that  the  true  rules  of  construction  are  laid  down  in  JeSSOn  v. 
Wright,  2  Bligh,  I,  .and  Roddy  v.  Fitzgn-ahl,  <i  House  of  Lords  Cases,  823.  If  the 
devise  had   not  contained   the  powers  of  appointment,  I    apprehend    there  would    have 

C.  P.  xx.— 7 
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been  no  doubt  but  that  it  would  have  given  an  estate  in  tail-male  to  William  Jordan. 
It  would  have  been  a  devise  to  him  for  life,  and,  after  his  death,  to  the  heirs  male  of 
his  body,  to  occupy  the  same  or  take  the  rents  and  profits  for  their  several  natural 
lives  in  succession,  according  to  their  respective  seniorities,  and,  in  default  of  such 
issue  male,  to  Richard  Jordan.  This  would  express  the  intention  of  the  testator  that 
William  Jordan  should  have  the  land  for  his  life,  and  that,  after  his  death,  his  male 
heirs  as  a  class,  that  is,  in  succession  according  to  their  respective  seniorities,  should 
have  it.  [492]  It  is  true  it  was  his  intention  that  they  should  have  it  for  their  lives 
only,  and  with  no  greater  power  over  it  than  tenants  for  life  have  :  but  this  the  law 
does  not  permit ;  and  it  seems  to  me  nothing  more  than  the  expression  of  an  intention 
which  by  law  cannot  be  effected.  Applying  the  rule  in  Shelley's  case,  1  Co.  Rep.  93  a., 
which  is  a  technical  rule  of  law,  and  the  doctrine  of  Jetton  v.  II  right  and  Roddy  v. 
Fitzgerald,  by  construction  of  law  the  estate  of  William  Jordan  would  be  an  estate  in 
tail-male.  I  think  it  impossible  to  express  more  clearly  than  these  words  do  the 
original  estate-tail  contemplated  by  the  Statute  de  Donis,  viz.  an  estate  for  life  in  the 
donee,  and  a  series  of  life-estates  continuing  so  long  as  there  were  heirs  of  the  body 
of  the  donee,  they  taking  in  succession  in  the  order  and  according  to  the  rule  of  lineal 
inheritance.  This  is  what  an  estate-tail  in  substance  was,  until  the  courts  of  law  con- 
verted it  for  all  practical  purposes  into  an  estate  in  fee-simple. 

The  judgment  of  the  Common  Pleas  is,  that  William  Jordan  took  an  estate  for 
life,  and  that  the  words  "  heirs  male  of  his  body  "  meant  "  sons  : "  so  that,  if  he  had 
died  having  had  an  only  son,  who  had  died  in  his  father's  life-time,  leaving  a  son  who 
survived  his  grandfather,  this  grandson  would  take  nothing  under  the  devise.  Is 
this  correct  either  in  construction  of  law  or  as  the  true  expression  of  the  will  of  the 
testator1!  The  cases  of  Jetton  v.  Wright  and  Roddy  v.  Fitzgerald  are  authorities  that 
the  words  "  heirs  of  the  body  "  have  not  only  a  plain  natural  meaning,  but  are  also 
words  of  known  legal  import,  and  prima  facie  denote  and  mean  the  whole  of  the 
descendants  or  issue  as  a  class,  and  are  to  be  read  and  understood  in  this  their  natural 
and  legal  sense,  unless  it  be  clear  that  the  testator  intended  to  use  them  in  a  different 
sense.  Lord  Wensleydale's  expression  in  Roddy  v.  Fitzgerald,  is,  "unless  a  judicial 
mind  sees  [493]  with  reasonable  certainty  from  other  parts  of  the  will  an  opposite 
intention." 

I  agree  with  Mr.  Justice  Williams  that  the  only  other  parts  of  this  will  to  shew 
the  opposite  intention,  are,  the  words  "  their  father,"  in  the  power  of  appointment. 
The  testator  certainly  wished  that  the  heirs  of  his  body  should  take  life-estates.  This 
is  what  nine  tenths, — probably  ten  tenths, — of  testators  who  make  entails  wish  :  but 
there  is  nothing  in  the  expression  of  it  to  shew  that  he  desired  that  the  grandchildren 
or  more  remote  descendants  of  William  should  not  take  at  all.  If  the  words  had  been 
"the  father,"  or  "the  ancestor,"  I  apprehend  they  could  not  nave  had  the  effect  of 
altering  the  legal  import  of  the  words  "  heirs  male  of  the  body."  And,  in  my  opinion, 
that  which  the  testator  has  expressed,  and  in  all  probability  meant  and  intended,  was, 
that  William  Jordan  should  have  a  power  to  appoint  amongst  his  sons,  but  not  that 
the  estate  or  estates  previously  given  to  the  heirs  male  of  his  body  should  be  altered 
or  affected  otherwise  or  beyond  the  alteration  affected  by  the  exercise  of  the  power. 

It  appears  to  me  that  the  use  of  the  words  "  in  default  of  such  issue,"  and  not  "  in 
default  of  such  sons,"  strongly  confirms  this  view.  Had  the  words  used  been  "in 
default  of  issue,"  I  should  have  thought  it  conclusive.  Suppose  that  William  Jordan 
were  dead,  and  the  litigant  parties  were  his  grandson  and  Richard  Jordan, — can  it 
be  said  that  a  judicial  mind  would  clearly  see  from  the  language  of  the  will  that  the 
testator  meant  Richard  to  take,  and  not  the  grandson  ?  I  think  not :  and,  to  decide 
against  the  grandson,  the  law  requires  that  this  must  be  made  out,  and  that  clearly. 
The  result  is,  to  say  the  very  least,  that  I  do  not  think  there  is  sufficient  in  the  will 
to  justify  the  alteration  or  cutting  down  of  the  [494]  words  "heirs  male  of  the  body," 
which  are  words  having  a  plain,  clear,  natural  meaning,  and  are  also  technical  words 
of  a  known  legal  import  and  meaning,  into  "sons."  I  cannot  bring  my  mind  to  the 
conclusion  that  the  testator  has  expressed  his  will  to  be  that  Richard  Jordan  should 
take  in  exclusion  of  William's  grandchild. 

If  there  were  any  decision  upon  the  point,  I  would  readily  yield  :  but  none  has 
been  cited  before  us.  It  is  said  in  the  judgment  of  the  Common  Pleas  that  the  case 
of  White  v.  Collins,  1  Comyns,  289,  js  in  point  for  the  defendant.  I  do  not  agree  in 
this  at  all.     The  devise  there  was  to  a  son,  F.,  to  enjoy  during  his  life,  and,  after  his 
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death,  to  the  heir  male  of  the  body  of  F.  (in  the  singular  number),  during  the  term  of 
his  natural  life,  and,  for  want  of  such  heir  male,  to  another  son,  C,  a  brother  of  F.'s. 
Whatever  doubts  may  have  existed  at  the  time  when  this  case  was  decided,  the  works 
of  Mr.  Feame,  a  subsequent  writer,  have  abundantly  cleared  them  up  :  and  it  seems 
to  me  that  the  words  of  that  will  clearly  express,  that,  by  the  word  "  heir,"  was  meant 
an  individual,  and  not  the  heir  of  the  body  of  F.  as  a  class. 

I  ipnte  concur  with  Mr.  Justice  Blackstone  (1  Hargr.  Tracts,  p.  505)  that  common 
sense  shewed  the  meaning  of  the  expression  used.  I  concur  also  with  the  court  of 
Common  Pleas  as  to  the  importance  of  adhering  to  the  doctrine  of  Jesson  v.  Wright, 
confirmed  in  Roddy  v.  Fitzgerald:  and  I  do  so  in  expressing  my  opinion  that  William 
.Ionian  took  an  estate-tail. 

WlGHTMAN,  J.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas 
is  right,  and  that  the  plaintiff  took  only  an  estate  for  life  in  the  premises  in  question, 
anil  not  an  estate-tail,  either  legal  or  equitable. 

[495]  The  testator  by  his  will  devised  all  his  freehold  and  leasehold  estates  to 
trustees,  and  directed  them,  as  to  the  premises  in  question,  "  to  permit  and  suffer  the 
plaintiff  to  occupy  and  enjoy  or  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  for  his  own  use  and  benefit  during  his  natural  life,  and,  after  the  decease  of 
the  plaintiff,  then  to  permit  and  suffer  the  heirs  male  of  his  body  to  occupy  and  enjoy 
the  same  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof  for  their  several 
natural  lives,  in  succession,  according  to  their  respective  seniorities,  or  in  such  parts 
and  proportions,  manner  and  form,  and  amongst  them,  as  the  said  William  Jordan 
(the  plaintiff),  their  father,  should  by  deed  or  will  direct;  and,  in  default  of  such  issue 
male  of  the  said  William  Jordan,  then  over." 

The  question  is,  whether  the  words  "heirs  male  of  his  body,"  as  used  in  this 
devise,  are  words  of  limitation  or  words  of  purchase  :  and  it  appears  to  me,  that, 
taking  the  whole  clause  together,  they  are  words  of  purchase,  and  mean  the  sons  of 
the  plaintiff,  who  are  to  take  for  their  lives  in  succession,  according  to  seniority  or  in 
such  proportions,  manner,  and  form  amongst  them  as  their  father  (the  plaintiff)  should 
by  deed  or  will  direct.  I  am  unable  to  give  any  other  meaning  to  the  clause  in  ques- 
tion;  and,  though,  by  the  use  of  the  words  "heirs  male  of  the  body,"  the  testator 
may  be  supposed  to  have  intended  to  give  an  estate  in  tail  to  the  plaintiff,  as  those 
words  standing  alone  and  unexplained  by  the  rest  of  the  clause  would  be  words  of 
limitation  and  not  of  purchase,  yet  the  subsequent  words,  that  they  (the  heirs  male) 
are  to  take  the  profits,  &c,  of  the  estate  for  their  natural  lives  in  succession,  according 
to  their  respective  seniorities,  or  in  such  manner  as  their  father  shall  by  deed  or  will 
direct,  shew  too  clearly  in  my  opinion  [496]  to  admit  of  doubt,  that  the  testator,  by 
"heirs  male  of  the  body,"  meant  the  "sons"  of  the  plaintiff,  who  were  to  take  in 
succession  for  life,  or  in  such  parts  and  proportions  between  them  as  their  father 
should  direct. 

I  have  forborne  to  observe  upon  the  cases  which  were  cited  upon  the  argument, 
the  question  in  all  the  cases,  as  in  this,  being,  wh.it  was  the  intention  of  the  testator 
by  the  terms  he  used  in  his  will  ;  and,  as  everything  depends  upon  the  words  used, 
it  seems  to  me  that  little  assistance  is  derived  from  decisions  upon  terms  which  are 
not  the  same  as  those  used  in  the  will  in  question.  I  therefore  think,  drawing  my 
conclusion  from  the  terms  actually  used  by  the  testator  in  this  case,  that  the  court 
below  was  right  iii  the  conclusion  to  which  it  came,  and  that  the  judgment  should  be 
affirmed. 

COCKBURN,  ('.  J.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  should  be  affirmed  ;  but,  being  unable  to  concur  in  all   the  reasons  on  which   the 

decision  of  the  majority  of  that  court  appears  to  have  been  founded,  I   think  it  sea 

sary  tu  explain  the  grounds  on  which  the  conclusion  1  have  arrived  at  is  based. 

We  are  called  upon  to  construe  a  devise,  whereby  a  testator  gives  certain  estates 
to  trustees,  in  trust  to  permit  one  William  Jordan  to  occupy  and  enjoy  or  to  receive 
and  take  the  rents  and  profits  for  his  own  use  and  benefit,  dining  his  natural  life,  and, 
after  his  decease,  to  permit  and  suffer  the  heirs  male  of  his  body  to  occupy  and  enjoj 
the  same,  or  to  receive  and  take  the  rents  anil  profits,  for  and  during  then  natural 
lives,  in  succession,  according  to  their  respective  seniorities,  in-  in  such  parts  and  pro 
portions,  manner  and  form,  and  amongst  tlieui,  as  the  said  William  Jordan,  their 
father,  shall  by  deed  or  will  duly  executed  and  attested  direct)  limit,  and  appoint  ; 

and,  in  [497]  default  of  3UCh  ISSUe  male  of  William  Jordan,  then  0V6T 
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The  question  is,  whether  under  this  devise  William  Jordan  (who  is  the  plaintiff  in 
this  action)  took  an  estate  for  life  or  an  estate-tail, — or,  to  put  the  same  thing  in 
another  form, — whether  the  heirs  male  of  his  body  took  an  estate  by  purchase  or  by 
descent. 

Three  things  occurring  in  this  devise  are  relied  on  to  take  it  out  of  the  ordinary 
rule  that  a  gift  to  a  man  for  life,  with  remainder  to  the  heirs  of  his  body,  creates  in 
point  of  law  an  estate-tail  in  the  ancestor.  These  are,  first,  that  the  devise  to  the 
heirs  is  for  their  natural  lives  ;  secondly,  that  their  estate  is  subject,  with  reference 
both  to  the  order  of  succession  and  quantity  of  estate,  to  the  appointment  of  the 
ancestor ;  thirdly,  that  the  ancestor  is  distinctly  described  as  the  father  of  the  heirs 
male  of  the  body,  from  which  it  is  said  to  be  plain  that  the  words  "  heirs  male  of  the 
body  "  must  necessarily  be  read  as  sons. 

I  am  of  opinion,  that,  in  construing  this  devise,  the  two  first  circumstances  cannot 
be  taken  into  account,  I  take  the  effect  of  the  authorities  on  this  subject  clearly  t<> 
be,  that,  where  land  is  devised  to  a  man  for  life,  with  remainder  to  his  heirs,  or  the 
heirs  of  his  body,  no  incident  superadded  to  the  estate  for  life,  however  clearly  shew- 
ing that  an  estate  for  life  merely  and  not  an  estate  of  inheritance  was  intended  to  be 
given  to  the  first  donee,  nor  any  modification  of  the  estate  given  to  the  heirs,  however 
plainly  inconsistent  with  an  estate  of  inheritance,  nor  any  declaration  however  express 
or  emphatic  of  the  devisor,  can  be  allowed,  either  by  inference  or  by  the  force  of 
express  direction,  to  qualify  or  abridge  the  estate  in  fee,  or  in  tail,  as  the  case  may  be, 
into  which,  upon  a  gift  to  a  man  for  life,  with  remainder  to  his  heirs,  or  the  heirs  of 
his  body,  the  law  inexorably  converts  the  entire  [498]  devise  in  favour  of  the 
ancestor,  notwithstanding  the  clearest  indication  of  the  intention  of  the  donor  to  the 
contrary.  Thus,  with  reference  to  the  estate  for  life,  although  the  donor  may  have 
superadded  to  it  some  incident  of  an  estate  of  inheritance,  for  instance,  as  in  PapilUm 
v.  Voice,  2  P.  Wms  471,  unimpeachability  of  waste,  or,  as  in  King  v.  Melling,  2  Lev. 
58,  a  power  of  jointuring,  both  which  provisions  would  have  been  superfluous  if  an 
estate  of  inheritance  had  been  intended  ;  or  although,  as  in  Covlson  v.  ('unison,  2  Str. 
1125,  he  may  have  interposed  trustees  to  preserve  contingent  remainders, — a  provision 
palpably  inconsistent  with  the  estate  of  the  ancestor  being  other  than  an  estate  for 
life  ;  or  though  he  may  have  declared  in  express  terms,  as  in  Perrin  v.  Blake,  4  Burr. 
2579,  1  Sir  W.  Bl.  672,  that  his  intention  in  creating  the  estates  for  life  was  to 
prevent  any  of  his  children  from  disposing  of  his  estate  for  longer  than  his  life;  or 
although,  as  in  Robinson  v.  Robinson,  1  Burr.  38,  he  may  have  expressly  declared  that 
the  estate  for  life  should  last  for  the  life  of  the  devisee  and  no  longer  ;  or,  as  in  Rm  d. 
Thong  v.  Bedford,  4  M.  &  Selw.  302,  has  declared  that  the  devisee  should  have  no 
power  to  defeat  his  intent ; — none  of  these  provisions  or  declarations  will  avail  any- 
thing. So,  on  the  other  side,  with  reference  to  the  estate  to  the  heir,  although  the 
devisor  may  have  annexed  to  it  incidents  wholly  inconsistent  with  an  estate  by 
descent, — as,  that  the  heirs  shall  take  according  to  the  appointment  of  the  ancestor 
(as  in  Doe  d.  Cole  v.  Goldsmith,  7  Taunt.  209),  or  that  the  heirs  shall  take  as  tenants 
in  common  (as  in  Bennett  v.  The  Earl  of  Tanhrrille,  19  Ves.  170),  or  share  and  share 
alike  (as  in  Jesson  v.  Wright,  2  Bligh,  1),  or  without  regard  to  seniority  of  age  (which, 
though  held  in  Doe  d.  Hallen  v.  Ironmonger,  3  East,  533,  to  prevent  the  operation  of 
the  rule,  would  now-a-*lays,  it  [499]  seems,  receive  an  opposite  construction  ;  see 
2  Jarm.  Wills,  303),  no  inference  arising  from  such  provisions  can  be  allowed  to 
prevail  against  the  rule  of  law  :  nay,  even  although  a  devisor  should  expressly  declare 
that  the  heirs  should  take  by  purchase  and  not  by  descent,  the  declaration  would  be 
set  aside  as  unavailing  (see  Harg.  Law  Tracts,  502). 

When  once  the  donor  has  used  the  terms  "heirs,"  or  "heirs  of  the  body,"  as 
following  on  an  estate  of  freehold,  no  inference  of  intention,  however  irresistible,  no 
declaration  of  it,  however  explicit,  will  have  the  slightest  effect.  The  fatal  words 
once  used,  the  law  fastens  upon  them  and  attaches  to  them  its  own  meaning  and 
effect  as  to  the  estate  created  by  them,  and  rejects,  as  inconsistent  with  the  main 
purpose  which  it  inexoi-ably  and  despotically  fixes  on  the  donor,  all  the  provisions  of 
the  will  which  would  be  incompatible  with  an  estate  of  inheritance,  and  which  tend 
to  shew  that  no  such  estate  was  intended  to  be  created  ;  although,  all  the  while,  it 
may  be  as  clear  as  the  sun  at  noonday  that  by  such  a  construction  the  intention  of 
the  testator  is  violated  in  every  particular. 

Such  being  the  principle  involved  in  the  decisions  of  the  House  of  Lords  in  the 
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cases  of  Perrin  v.  Blake,  4  Burr.  2579,  1  W.  Bl.  672,  Jesson  v.  JPro^,  2  Bligh,  1,  and 
Roddy  v.  Fitzgerald,  6  House  of  Lords  Cases,  823,  it  appears  to  me  that  we  cannot 
give  any  effect  to  the  provisions  of  this  devise  that  the  heirs  shall  take  by  appoint- 
ment, or,  in  default  of  it,  in  succession,  for  their  natural  lives.  If,  indeed,  the  matter 
were  res  Integra,  I  .should  entirely  concur  with  the  majority  of  the  court  of  Common 
Pleas  in  thinking  that  these  provisions  ought  to  be  conclusive  as  to  the  intention  of 
the  testator.  Speaking  under  the  shadow  of  the  great  names  of  Lord  Mansfield  and 
Lord  Ellenborough,  and  the  eminent  judges  of  the  court  of  Queen's  Bench  who  [500] 
were  parties  to  the  decisions  of  that  court  in  Per/in  v.  Blake  and  J  Joe  d.  Strong  v.  Goff, 
11  East,  668,  and  of  those  who  in  the  Common  Pleas  decided  the  cases  of  Crump  </. 
Woolley  v.  Norwood,  7  Taunt.  326,  and  Gretton  v.  Hauxud,  Taunt.  94,  I  have  no  hesita- 
tion in  saying,  that,  but  for  the  decisions  of  the  supreme  court  of  appeal,  I  should 
certainly  have  held  that  an  arbitrary  rule  of  law  as  to  the  effect  of  certain  words  might 
well  lie  made  to  yield,  as  similar  rules  have  in  other  instances  been  made  to  yield,  in 
construing  a  devise,  to  the  rule, — one  of  paramount  importance  in  construing  wills 
and  devises, — that  effect  is  to  be  given  to  the  intention  of  the  testator ;  conformity  to 
which  is  in  my  opinion  ill  obtained  by  forcing  on  the  testator  a  meaning  directly  the 
reverse  of  what  he  really  intended.  But  we  are,  of  course,  bound  by  the  decisions  of 
the  House  of  Lords  ;  and,  as  the  law  has  been  there  settled,  so  we  must  apply  it. 

But,  although  the  rule  thus  established  is  inflexible  to  the  extent  I  have  stated, 
there  is,  nevertheless,  one  quarter  from  which  it  permits  light  to  be  let  in  and  effect 
to  be  given  to  the  real  intention  of  the  testator :  this  is  where,  by  some  explanatory 
context,  having  a  direct  and  immediate  bearing  upon  the  term  "heirs,"  or  "heirs  of 
the  body,"  the  devisor  has  clearly  intimated  that  he  has  not  used  these  words  in  their 
technical,  but  in  their  popular  sense,  namely,  that  of  sons,  daughters,  or  children,  as 
the  case  may  be.  An  illustration  of  this  branch  of  the  rule  is  given  by  Lord  Brougham 
in  his  judgment  in  Fetherston  v.  Fetherston,  3  CI.  &  F.  67  :  "  If  there  is  a  gift  to  A. 
and  the  heirs  of  his  body,  and  then,  in  continuation,  the  testator,  referring  to  what 
he  had  said,  plainly  tells  us  that  he  used  the  words  '  heirs  of  the  body '  to  denote  A.'s 
first  and  other  sons,  then  clearly  the  first  taker  would  only  take  a  life  estate." 

[501]  This  appears  to  me  to  be  directly  applicable  to  the  present  case,  with 
reference  to  the  direction  of  the  testator,  following  immediately  on  the  devise  to  the 
heirs  male  of  the  body  of  William  Jordan,  that  they  shall  take  "in  such  parts,  propor- 
tions, manner,  and  form,  and  amongst  them,  as  the  said  William  Jordan,  their  father, 
shall  direct."  We  cannot  reject  these  words  :  there  is  no  authority  for  saying  that 
the  particular  intent  is  to  yield  to  the  general  one, — at  all  times  an  unsatisfactory 
rule, — to  the  extent  that,  where  the  testator  has  himself  afforded  a  clear  indication  of 
the  sense  in  which  he  has  used  the  words,  we  are  to  reject  his  own  interpretation,  in 
order  to  preserve  the  legal  effect  of  the  term  "  heirs  of  the  body  :  "  on  the  contrary, 
the  cases  of  Lowe  v.  Dailies,  2  Ld.  Ray  in.  1561,  (per  num.  Law  v.  Davis,  2  Stra.  849, 
1  Barnard,  238),  of  Lisle  v.  Gray,  2  Lev.  223,  and  Good  title  d.  Street  v.  Herring,  1  East, 
261,  3  B.  &  P.  628  (in  which  last  case  the  judgment  of  the  Queen's  Bench  was  affirmed 
in  the  House  of  Lords),  and  the  cases  of  North  v.  Martin,  6  Sim.  266,  and  Doe  d. 
Wbodall  v.  Woodall,  3  C.  B.  349,  establish  conclusively,  that  where,  following  on  a 
gift  to  heirs  of  the  body,  the  term  "son  or  sons,"  "daughter  or  daughters,"  or  "child 
or  children,"  is  used  in  apposition,  as  it  were,  to  the  term  heirs  of  the  body,  the  latter 
is  to  be  taken  in  its  more  restricted  and  not  in  its  legal  sense.  The  cases  of  Pop  \. 
I'igir,  14  Beav.  591,  Gvmmoe  v  Howes,  23  Beav.  184,  and  Smith  \.  Horsfall,  25  Beav. 
628,  arc  equally  in  point  as  establishing  that  the  same  effect  is  produced  in  limiting 
the  term  "issue,"  which  when  unexplained  by  the  context  has,  as  is  now  well  estab 
lished,  the  same  force  as  the  term  "heirs  of  the  body."  In  Smith  v.  Horsfall,  -~*  Beav. 
628,  the  Master  of  the  Rolls  says:  "Issue  here  means  children;  and  such  is  its 
signification  in  all  cases  where  a  direct  reference  is  made  to  the  parent  [502]  <>f  the 
issue.  I  entertain  no  doubt  on  the  point  ;  and  1  should  be  unsettling  the  law  if  I 
were  to  hold  the  contrary." 

It  is  quite  plain,  according  to  these  authorities,  that  if,  in  the  present  devise, 
the  devisor,  after  the  gift  to  the  heirs  male  of  the  body  of  William  .Ionian,  had  gone 
on  to  say,  "the  said  sous  of  the  said  William  Jordan  to  lake  in  such  parts,  &C.  as 
the  said  William  Jordan  shall  appoint,"  this  direction  must  have  had  the  effect  of 
giving  to  the  term  heirs  male  of  the  body  the  more  limited  meaning  of  sons.  Now, 
this,  although  in    another  form,   the  textatur  has   to  all   intents  and    purposes  done  : 
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for,  what  possible  difference  can  there  be  between  speaking  of  the  heirs  of  the  body 
as  the  sons  of  the  first  taker,  and  of  the  first  taker  as  the  father  of  the  heirs  ?  Instead 
of  using  the  one  form  of  expression,  the  testator  has  used  the  correlative  and  corre- 
sponding one,  and  one  altogether  equipollent  in  effect.  He  has  given  his  own  key  to 
the  meaning  of  the  words  "heirs  of  the  body  of  AVilliam  Jordan,"  namely,  those  heirs 
of  the  body  of  William  Jordan  of  whom  William  Jordan  is  the  father,  that  is,  the 
sons  of  William  Jordan.  The  authorities  are  as  strong  for  giving  effect  to  such  an 
exposition  of  a  testator's  meaning  of  the  term  "  heirs  of  the  body,"  where  it  exists,  as 
for  enforcing  the  technical  meaning  where  it  does  not.  We  have  no  right,  as  it  seems 
to  me,  to  reject  these  words,  or  to  hold  them  to  mean  something  else,  so  as  to  give  to 
A\  illiam  Jordan  an  estate-tail  ;  more  especially  as  all  the  other  provisions  of  the 
devise  lead  only  to  the  conclusion  that  the  testator  never  entertained  the  intention 
to  give  him  any  such  estate. 

Nor  am  I  embarrassed  by  the  use  of  the  words  "  in  default  of  such  issue,"  which 
follow  in  the  ensuing  limitation.  The  word  "issue  "  is,  as  every  one  knows,  a  flexible 
term:  if  the  term  "heirs  of  the  body"  can  [503]  be  controlled  by  an  explanatory 
context,  the  term  "issue"  cannot  be  less  susceptible  of  being  modified  in  like  manner. 
The  "issue"  here  spoken  of  are  plainly  the  same  as  were  previously  spoken  of  as 
"heirs  male  of  the  body."  If  the  latter  are  shewn  by  the  context  to  "have  been  the 
sons  of  William  Jordan,  such  also  must  be  the  meaning  of  the  term  "  such  issue." 

The  judgment  of  the  House  of  Lords  in  the  case  of  Roddy  v.  Fitzgerald,  which  was 
pressed  on  us  in  the  argument,  does  not,  as  it  appears  to  me,  conflict  with  this  view. 
It  was  not  at  all  intended  by  that  decision,  as  I  read  the  judgments  of  Lord  Cranworth 
and  Lord  Wensleydale,  to  overrule  the  numerous  cases  at  common  law  and  in  equity 
to  which  I  have  last  referred  ;  or  all  that  class  of  cases  (collected  in  2  Jarm.  Wills, 
273-277),  in  which  the  term  "issue"  has  been  cut  down  to  mean  sons,  daughters, 
or  children,  by  the  testator  having  used  one  or  other  of  those  terms  in  the  context 
of  the  will.  Lord  Cranworth  expressly  says, — "Where  the  testator  shews  upon  the 
face  of  his  will  that  he  must  have  used  technical  words  in  another  than  their  technical 
sense,  there  is  no  rule  that  prevents  us  from  saying  that  he  may  be  his  own  interpreter  :  " 
and  again,  "  The  word  '  issue,'  when  used  in  a  will,  is  prima,  facie  a  word  of  limitation  ; 
but,  if  the  context  makes  it  apparent  that  the  word  is  not  so  used,  then  it  may  be 
treated  as  a  word  of  purchase."  The  question  in  the  case,  as  put  by  Lord  Cranworth, 
was,  whether  in  a  devise  to  testator's  son  William  for  life  with  remainder  to  his  issue, 
in  s  ch  manner,  shares,  and  proportions  as  he  should  appoint,  and,  in  default  of  such 
appointment,  then  to  the  issue  equally,  if  more  than  one,  and,  if  only  one  child,  to  the 
said  child  ;  and,  on  failure  of  issue,  over, — there  was  anything  in  the  context  to  control 
the  ordinary  effect  of  the  term  "issue."  And  the  House  of  Lords  held  that  there  [504] 
was  not.  "  Issue,"  being, as  was  pointed  out  by  Lord  Wensleydale,  prima  facie  equivalent 
to  heirs  of  the  body,  the  direction  that  the  heirs  should  take  according  to  the  appoint- 
ment of  the  ancestor,  or,  in  default  of  appointment,  in  equal  shares,  was  altogether 
inoperative,  as  settled  by  the  authority  of  Jesson  v.  fFrigkt.  The  further  provision, 
which  seems  to  have  been  added  by  the  testator  necessarily  and  ex  nimia  cautela, 
that,  in  the  event  of  there  being  but  one  child,  that  child  should  take  the  whole,  did 
not  appear  to  their  Lordships  strong  enough  to  control  the  larger  sense  of  the  word 
"issue."  But  there  is  nothing  to  shew  that,  if  the  context  had  been  sufficiently  clear 
and  strong  for  that  purpose,  their  Lordships  would  not  have  given  effect  to  it.  On 
the  contrary,  as  I  have  pointed  out,  Lord  Cranworth  s  language  is  a  clear  recognition 
of  the  existence  of  the  rule  as  I  have  stated  it  farther  back.  Looking  at  that  language, 
I  cannot  but  think,  that  if,  in  Roddy  v.  Fitzgerald,  the  testator  had,  as  in  the  present 
instance,  described  the  first  taker  as  the  father  of  those  whom  he  spoke  of  as  his  issue, 
effect  would  have  been  given  to  so  striking  an  exposition  of  his  meaning.  I  find  no 
intimation  of  any  intention  to  overrule  the  numerous  cases  already  referred  to  in  which 
the  more  general  terms  "  heirs  of  the  body  "  and  "  issue  "  have  been  restricted  by 
words  used  in  juxta-position  importing  issue  in  the  first  generation  only,  to  the  latter 
more  limited  meaning.  Nor  can  I  suppose  that  their  Lordships  would  have  overruled 
such  a  series  of  authorities  silently,  and,  as  it  were,  by  implication,  or  without  a  clear 
intimation  of  their  intention  to  do  so.  I  therefore  consider  them  as  still  in  force  and 
binding  upon  us. 

Being,  then,  of  opinion  that  the  devisor  has  afforded  a  clear  indication  of  the  sense 
in  which  he  has  used  [505]  the  term  "  heirs  male  of  the  body,"  namely,  that  of  sons, 
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— from  which,  of  course,  it  would  follow  that  no  estate  of  inheritance  was  created, 
and  that  consequently  William  Jordan  took  only  an  estate  for  life, — I  hold, — but  on 
this  ground  alone, — that  the  judgment  of  the  court  of  Common  Pleas  should  be 
affirmed. 

The  Court  being  thus  equally  divided,  the  Lord  Chief  Justice  intimated,  that,  if 
the  parties  wished  to  carry  the  case  further,  one  of  its  members  would  withdraw  his 
opinion,  so  that  the  judgment  of  the  court  of  Common  Pleas  might  stand 

Affirmed. 


In  the  Exchequer  Chamber. 

Fitzjohn  v.  Mackinder.     Feb.  8th,  1861. 

[S.  C.  30  L  J.  C.  P.  257  ;  4  L.  T.  149  ;  7  Jur.  N.  S.  1283  :  9  W.  K.  477.J 

M.  sued  F.  in  the  county-court  for  a  debt.  F.  claimed  a  set-off,  in  answer  to  which 
M.  produced  his  ledger  containing  an  acknowledgment  signed,  as  he  swore,  by  F. 
F.  denied  the  signature,  which  he  averred  to  be  a  forgery  ;  but  the  judge,  induced 
parti}'  by  the  statement  of  M.  and  partly  by  the  conduct  of  F.  before  him,  dis- 
believing F.'s  denial,  committed  him  for  trial  for  perjury,  under  the  14  &  15  Vict. 
c.  100,  s.  19,  and  bound  M.  over  to  prosecute.  F.  was  accordingly  tried  for  perjury, 
and  acquitted. — F.  then  brought  an  action  against  M.  for  maliciously  and  without 
probable  cause  causing  him  to  be  prosecuted  on  an  unfounded  charge  : — Held,  by 
Cockburn,  C.  J.,  Brain  well,  B.,  and  Channell,  B.,  on  appeal, — reversing  the  judgment 
of  the  court  below,  and  contrary  to  the  opinions  of  Wightman,  J.,  and  Blackburn,  J., 
— that  the  action  was  maintainable ;  the  committal  of  F.,  and  his  prosecution  for 
perjury,  being  the  result  of  the  wrongful  and  malicious  act  of  M. 

This  was  an  appeal  by  the  plaintiff,  under  the  provisions  of  the  Common  Law 
Procedure  Act,  1845,  17  &  18  Vict.  c.  125,  s.  34,  against  the  decision  of  the  court 
of  Common  Pleas  in  discharging  a  rule  of  that  court  granted  in  this  cause  on  the  5th 
of  November,  1859,  to  set  aside  the  nonsuit  entered  on  the  trial  of  this  cause,  and 
instead  thereof  to  enter  a  verdict  for  the  plaintiff  with  2001.  damages,  upon  a  point 
reserved  at  the  trial. 

The  declaration  contained  two  counts. 

The  first  count  stated  that  the  defendant  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  at  the  county-court  of  Rutlandshire  holden  at  [506] 
Oakham,  in  the  said  county,  before  Robert  Miller,  Esq.,  serjeant-at-law,  judge  ol  the 
said  county-court,  went  and  appealed  before  the  said  judge  in  support  of  a  certain 
action  in  contract  then  pending  in  the  said  county-court,  in  which  the  said  now  defen 
dant  was  the  plaintiff  and  the  said  now  plaintiff  was  the  defendant  ;  and  the  said  now 
defendant  then  and  there  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  Cause,  caused  and  procured  the  said  county  com  I  judge  to  direct  the  said  now 
plaintiff  to  be  prosecuted  for  perjury  in  certain  evidence  given  by  him  before  the  said 
county  court  judge  in  the  said  action,  and  then  falsely  and  maliciously,  and  wit  limit 
any  reasonable  or  probable  cause,  caused  the  said  county-court  judge  to  commit  the 
now  plaintiff  so  directed  to  be  prosecuted  as  aforesaid,  until  the  next  assizes  for  the 
said  county  of   Rutland,  then  and   there  to  take  his  trial   for  the  said  alleged  offence, 

unless  the  said  now   plaintiff  should  enter  into  a  recognizance  with  one  or  i i 

sufficient  surety  or  sureties  conditioned  for  the  appearance  "f  the  said  now  plaintiff 
at  such  then  next  assizes  for  the  said  county,  and  that  he  would  then  surrender  ami 
take  his  trial,  and  not  depart  the  court  wit  hunt  leave. 

The  second  count  stated  that  the  said  now  defendant  afterwards  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  indicted  ami  caused  the 
said  now  plaintiff  to  be  indicted  for  wilful  and  corrupt  perjury  ;  that  the  now  defendant 
afterwards  falsely  and  maliciously,  and  without  any  reasonable  or  probable  oau  e, 
prosecuted  and  caused  to  be  prosecuted  the  said  indictment  against  the  said  now 
plaintiff,  until  the  said  now  plaintiff  afterwards,  to  wit,  at  the  said  then  next  assizes 
for  the  said  county  of  Rutland  holden  at  Oakham,  in  the  said  county  ol  Rutland,  in 
and  for  the  said  comity,  at  a  day  and  lime  now  past,  [507]  was  in  due  maimer  and 
by  due  course  of  law  tried  and  acquitted  of  the  premises  in  I  he  said  indict mei it  charged 
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upou  him,  by  a  jury  of  the  said  county  of  Rutland,  and  it  was  afterwards  considered 
that  the  said  now  plaintiff'  should  depart  thereof  without  day  ;  aud  that  the  said 
prosecution  of  the  said  now  plaintiff  for  the  said  offence  was  duly  ended  and  determined 
before  the  commencement  of  this  suit,  and  that  thereupon  the  said  now  plaintiff  was 
afterwards  discharged  out  of  custody  upon  the  said  charge,  fully  acquitted  thereof 
as  aforesaid  :  by  means  of  which  said  several  premises  the  said  now  plaintiff  had  been 
and  was  injured  in  his  name  and  credit,  and  had  suffered  great  pain  and  anxiety  of 
mind  aud  body,  and  was  prevented  thereby  from  attending  to  his  lawful  affairs  aud 
business;  and  also  by  reason  of  the  premises  the  plaintiff  necessarily  incurred  large 
expenses  in  defending  himself  against  the  said  prosecution  and  proceedings,  and  in 
relation  to  the  premises  and  otherwise,  and  was  and  is  thereby  otherwise  injured  : 
Claim,  5001. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  now  plaintiff  was  a  farmer  residing  at  Oakham,  in  the  county  of  Rutland,  and 
the  now  defendant  was  a  seed-merchant  and  farmer  also  residing  at  the  same  place. 
In  December,  1858,  the  now  defendant  brought  an  action  against  the  now  plaintiff 
in  the  county -court  of  Rutlandshire  holden  at  Oakham,  to  recover  a  sum  of  money  for 
goods  supplied  by  the  now  defendant  to  the  now  plaintiff;  aud  the  now  plaintiff,  in 
answer  to  the  last-mentioned  claim,  gave  notice  of  a  set-off  to  a  larger  amount  for 
certain  soil  supplied  to  the  now  defendant  by  the  now  plaintiff  in  the  year  1852  ;  and, 
on  the  8th  of  December,  1858,  this  last-mentioned  action  came  on  to  be  tried  at  the 
said  county-court  at  Oakham,  before  Miller,  Serjt.,  the  judge  thereof,  when  the  now 
plaintiff  and  [508]  the  now  defendant  were  both  sworn  and  examined  as  witnesses, 
and  no  other  witnesses  were  called  on  either  side.  The  now  plaintiff*  did  not  on  the  trial 
of  the  last-mentioned  action  dispute  his  liability  to  the  now  defendant's  claim  therein, 
but  relied  on  his  set-off,  and  stated  it  was  true.  The  now  defendant  in  answer  said, 
— "Why,  that  was  settled  between  us  years  ago  ;  "  and  that  they  had  had  a  settlement 
of  accounts  years  ago,  and  that  the  claim  for  this  soil  was  settled  ;  and  that,  knowing 
Fitzjohn  to  be  a  difficult  person  to  deal  with,  he  had  taken  care  to  have  his  name 
attached  to  the  settlement  at  the  time:  and  the  now  defendant  then  produced  his 
ledger,  which  contained  on  one  side  entries  to  the  debit  of  the  now  plaintiff*  amounting 
to  231.  4s.  4d.,  and  on  the  .other  side  of  the  same  sheet  the  word  "  Balanced  by  the 
A/c  231.  4s.  4d.,  and  also  immediately  above  those  words  an  entry  in  the  words  and 
figures  following,  that  is  to  say, — "  f  853.  November  7th.  In  this  settlement  all 
claims  for  soil  and  labour  are  balanced  up  to  this  time,  by  agreeement  with  J.  Fitzjohn," 
— all,  as  he  alleged,  written  by  himself  except  the  words  "J.  Fitzjohn,"  which  he 
swore  were  in  the  hand-writing  of  the  now  plaintiff,  and  that  he  wrote  them  in  his 
presence. 

The  judge  of  the  county-court,  who  was  called  on  this  trial  and  examined  as 
a  witness  by  the  defendant,  said  that  he  had  looked  at  the  entry  and  told  the  now 
plaintiff  to  look  at  it,  and  that  he  had  to  ask  him  once  or  twice  before  he  could  prevail 
upon  him  to  look  at  it :  that  the  now  plaintiff  at  first  turned  his  head  away,  but  that 
he  afterwards  looked  at  the  book  and  said  it  was  not  his  handwriting  ;  and  that  he  the 
said  county-court  judge  then  said  to  the  now  plaintiff, — "  You  had  better  take  care; 
I  have  had  to  caution  you  before  for  your  false  statements ; "  that  the  now  plaintiff 
denied  the  signature  in  a  faint  manner,  and  that  he  did  not  [509]  speak  so  positively 
as  at  the  present  time  ;  and  that  in  cousequence  of  his  manner  aud  of  the  proceeding 
he  the  said  county-court  judge  said  to  the  now  plaintiff,  "  You  stand  committed  for 
perjury,"  and  that  he  then  required  the  now  defendant  to  enter  into  recognizances 
to  prosecute  the  now  plaintiff,  and  that  he  also  made  and  signed  the  following  order 
and  certificate  under  the  statute  14  ct  15  Vict.  c.  190,  s.  19  : — 

"At  a  county-court  held  for  the  county  of  Rutland,  at  Oakham, 
the  8th  day  of  December,  1858. 

"  Whereas,  at  a  county-court  as  aforesaid  holden  here  this  day  before  me  the 
undersigned  judge  of  the  said  court,  a  certain  plaint  in  which  John  Draper  Mackinder 
was  plaintiff,  and  James  Fitzjohn  was  defendant,  came  on  to  be  heard  aud  tried  before 
me  ;  and  the  said  James  Fitzjohn,  being  examined,  and  having  given  evidence  viva 
voce  according  to  the  practice  of  this  court  in  behalf  of  himself  as  defendant :  And 
whereas  it  appears  to  me  that  the  said  James  Fitzjohn  in  the  evidence  so  given  by 
him  has  been  then  guilty  of  wilful  and  corrupt  perjury  :  Aud  I  therefore,  in  puisuauce 
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of  the  statute  in  such  case  made  and  provided,  direct  and  order  that  the  said  .James 
Fitzjohn  be  prosecuted  for  the  said  perjury,  there  appearing  to  me  to  be  reason- 
able cause  for  such  prosecution.  Given  under  my  hand  and  seal  this  8th  day  of 
December,  1858.  "Robert  Miller." 

The  judge's  certificate  was  as  follows  : — 

"At  a  county-court  held  for  the  county  of  Rutland  at  Oakham, 

this  8th  day  of  December,  1 858. 

" To  John  Diaper  Mackinder,  who  has  entered  into  a  recognizance  before  me  this 
day  to  prosecute  one  James  Fitzjohn  for  wilful  and  corrupt  perjury,  and  to  whom- 
soever else  it  may  concern  : — 

"  1  hereby  certify,  that,  at  a  county-court  as  aforesaid  holden  here  this  day  before 
me  the  undersigned  [510]  judge  of  the  said  court,  a  certain  plaint  in  which  the  said 
John  Draper  Mackinder  was  plaintiff',  and  the  said  James  Fitzjohn  was  defendant, 
came  on  to  be  heard  before  me ;  and  the  said  James  Fitzjohn  being  examined,  and 
having  given  evidence  viva  voce  according  to  the  practice  of  this  court  in  behalf  of 
himself  as  defendant,  and  it  appearing  to  me  that  the  said  James  Fitzjohn  in  the 
evidence  so  given  by  him  was  guilty  of  wilful  and  corrupt  perjury, — I  therefore,  as 
judge  of  the  court  aforesaid,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, ordered  and  directed  that  he  the  said  James  Fitzjohn  should  be  prosecuted  for 
the  said  perjury,  there  appearing  to  me  to  be  reasonable  cause  for  such  prosecution. 
Given  under  my  hand  and  seal  this  8th  day  of  December,  1858. 

"Robert  Miller." 

The  said  county-court  judge  also  said  that  he  adopted  this  course  spontaneously, 
without  any  suggestion,  and  not  merely  in  consequence  of  what  took  place  before 
him,  and  that  he  did  so  partly  from  the  now  plaintiffs  manner,  and  that  he  had  no 
other  evidence  before  him  but  that  of  the  now  plaintiff'  and  the  now  defendant,  and 
the  entry  in  the  book;  and  that  he  afterwards  gave  judgment  in  favour  of  the  now 
defendant,  for  the  amount  of  his  claim. 

The  now  defendant  accordingly  entered  into  a  recognizance  to  prosecute  the  now 
plaintiff'  at  the  next  assizes  for  the  county  of  Rutland,  and  afterwards  accordingly 
preferred  before  the  grand  jury  of  the  said  county  of  Rutland  a  bill  of  indictment 
against  the  now  plaintiff' for  perjury  committed  by  him  at  the  said  county-court  in  his 
aforesaid  evidence,  and  prosecuted  the  same  at  the  next  assizes  at  Oakham  holden  on 
the  1st  of  March,  1859,  before  Erie,  J.  ;  and  the  now  plaintiff'  was  then  in  due 
manner  and  by  due  course  of  law  tried  for  and  acquitted  of  the  said  offence  by  a  jury 
of  [511]  the  said  county  ;  and  the  now  plaintiff  was  thereby  put  to  large  expense  in 
defending  himself  in  the  premises.  The  present  action  was  then  brought  by  the  now 
plaintiff  against  the  now  defendant  for  the  damages  which  he  the  now  plaintiff'  had 
sustained  by  reason  of  the  aforesaid  prosecution. 

The  cause  came  on  to  be  tried  before  Williams,  J.,  and  a  special  jury,  al  the 
assizes  at  Oakham  on  the  13th  of  July,  1859,  when  the  now  plaintiff'  was  called  ;  and 
several  witnesses  were  called  on  his  part,  who  stated  that  the  signature  "J.  Fitzjohn  " 
was  not  in  their  opinion  in  the  handwriting  of  the  now  plaintiff';  and  one  of  the  said 
witnesses  said  that  he  believed  it  to  be  the  handwriting  of  the  now  defendant. 

The  now  defendant  was  not  called  as  a  witness  at  the  last  ■mentioned  trial  ;  and  no 
other  witness  was  called  on  his  part. 

The  learned  judge  at  the  trial  ruled  that  the  action  was  not  maintainable,  but 
allowed  the  case  to  go  to  the  jury  on  the  assumption  that  it  was:  and,  in  summing 
up  to  the  jury,  he  asked  them  if  the  now  defendant  procured  the  prosecution  to  be 
carried  on  without  reasonable  or  probable  cause  and  maliciously  ;  and  direoted  them, 
that,  if  they  were  of  opinion  that  the  now  defendant,  al  the  time  he  told  the  county- 
oourl  judge  that  the  entry  in  the  ledger  produced  was  signed  by  the  now  plaintiff', 
was  knowingly  misinforming  the  county-court  judge,  there  was  no  reasonable  or 
probable  cause  for  the  prosecution,  and  thai  the  now  defendant  must  have  known 
that  the  now  plaintiff  was  innocent  :  and,  as  to  malice,  he  directed  the  jury,  that,  if 
they  thought  that  the  now  defendant  knew  thai  he  was  saying  that  which  was  false, 
they  could   have   no  doubt   he  was  acting  maliciously:   ami   that    the   simple  question 

C.  P.  xx.— 7* 
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was,  whether  the  entry  was  signed  by  the  now  plaintiff,  and  whether  the  now  defen- 
dant knew  that  it  was  not. 

[512]  The  jury  found  a  verdict  for  the  plaintiff  with  2001.  damages  ;  and  the 
learned  judge  directed  a  nonsuit  to  be  entered,  and  gave  leave  to  the  now  plaintiff  to 
move  to  enter  a  verdict  for  him  with  2001.  damages,  if  the  court  of  Common  Pleas 
should  be  of  opinion  that  the  now  defendant  was  liable. 

In  Michaelmas  Term,  1859,  a  rule  nisi  was  obtained  accordingly,  which  was 
ultimately  discharged  :  ante,  vol.  viii.,  p.  78. 

The  case  was  argued  in  the  Exchequer  Chamber  on  the  30th  of  November,  lS(i0, 
before  Cockburn,  C.  J.,  Wightman,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B.,  Hill,  J., 
and  Blackburn,  J. 

Lusk,  Q.  C.  (with  whom  was  Beasley),  for  the  appellant.  The  prosecution  of  the 
plaintiff  would  have  been  clearly  malicious  but  for  the  order  of  the  judge  ;  and  the 
question  is,  whether  the  defendant,  having  by  his  malicious  conduct  misled  the  judge 
into  the  belief  that  the  plaintiff  had  been  guilty  of  perjury,  and  so  induced  the  jud^e 
to  bind  him  over  to  prosecute,  can  now  be  permitted  to  shelter  himself  under  that 
obligation.  [Martin,  B.  It  is  settled  that  an  action  will  not  lie  for  perjury  :  can 
you,  then,  indirectly  sue  for  the  consequences  of  perjury  I  Blackburn,  J.  It  is  clear 
that  the  defendant  did  not  contemplate  this  as  the  consequence  of  his  false  evidence. 
All  he  contemplated  was,  the  obtaining  a  verdict.]  But  for  the  recognizance,  the 
defendant  would  have  been  liable  in  this  action.  Can  he,  then,  set  up  as  an  excuse 
that  which  was  obtained  by  his  fraud  and  malice?  [Cockburn,  C.  J.  It  was  not 
upon  the  defendant's  evidence  only  that  the  county-court  judge  acted.]  But  for 
the  defendant's  perjury,  the  county-court  judge  would  not  have  made  the  order. 
[Cockburn,  C.  J.  The  defendant  bad  his  choice  between  forfeiting  his  recognizance 
and  going  on  with  the  prosecution.  If  he  thought  fit  to  go  before  the  grand  jury 
[513]  and  give  false  evidence,  might  not  that  afford  a  cause  of  action  against  him  ?] 
In  Dubois  v.  Keats,  11  Ad.  &  E.  329,  3  P.  &  D.  306,  to  a  declaration  for  maliciously 
and  without  probable  cause  procuring  the  plaintiff  to  be  indicted  at  the  Central 
Criminal  Court  for  felony,  it  was  held  to  be  no  answer  that  the  defendant  was  bound 
over  by  recognizance  to  prosecute,  if  the  jury  believe  that  the  defendant  caused  him- 
self to  be  bound  by  making  the  charge  maliciously  and  without  probable  cause  before 
the  magistrate  who  took  the  recognizance.  It  appeared  there  that  the  defendant  had 
charged  the  plaintiff  with  the  felony  before  a  magistrate,  who  had  held  the  plaintiff  to 
bail  to  appear  at  the  session  of  the  Central  Criminal  Court,  and  had  bound  over  the 
defendant  to  prosecute  ;  and  that  the  defendant  had  accordingly  appeared  as  prosecutor 
at  the  session  of  the  Central  Criminal  Court,  when  the  plaintiff  was  acquitted. 
Evidence  was  given  to  shew  that  the  charge  from  the  first  was  malicious  and  without 
probable  cause.  The  counsel  for  the  defendant  contended  that  he  was  entitled  to  a 
verdict,  inasmuch  as  the  declaration  charged  him  in  respect  only  of  the  prosecution  at 
the  session  of  the  Central  Criminal  Court,  which  prosecution  the  defendant  was  com- 
pelled by  the  recognizance  to  cany  on.  Coleridge,  J.,  told  the  jury,  that,  if  they 
believed  the  recognizance  to  have  been  the  result  of  a  charge  made  before  the  magis- 
trate maliciously  and  without  probable  cause,  the  recognizance  was  no  defence,  and 
the  plaintiff  was  entitled  to  a  verdict.  Upon  a  motion  for  a  new  trial,  on  the  ground 
of  misdirection,  Lord  Deuman  said  :  "  It  is  supposed  that  a  charge  cannot  be  pre- 
ferred before  a  grand  jury  maliciously,  if  the  party  lie  bound  to  prefer  it,  though  the 
recognizance  be  obtained  in  consequence  of  his  malicious  proceeding.  I  have  not  the 
smallest  doubt  that  a  recognizance  so  obtained  does  not  justify  [514]  the  party,  or 
prevent  his  subsequent  conduct  from  being  malicious.  Then  it  is  said  that  the  learned 
judge  did  not  with  sufficient  precision  put  it  to  the  jury  whether  the  charge  before 
the  grand  jury  proceeded  from  malice  or  from  the  necessity  under  which  the  defen- 
dant was  placed  by  the  recognizance.  I  do  not  know  that  the  judge  was  bound  to 
put  the  question  so  pointedly.  If  the  jury  thought  that  the  charge  originated  in 
malice,  of  which  there  was  evidence,  then,  according  to  the  view  which  I  have  taken 
of  the  first  point,  the  plaintiff  was  entitled  to  recover."  And  Littledale,  J.,  said : 
"  As  to  the  first  point,  many  cases  may  be  put  in  which  it  is  a  sufficient  answer  to 
a  complaint  like  this,  that  the  party  was  bound  by  recognizance  to  prosecute  :  for 
instance,  if  an  unwilling  party  were  bound  over.  But  the  recognizance  would  then 
furnish  an  answer  for  this  reason  only,  that  in  such  a  case  the  plaintiff  could  not 
2)rove  that  the  defendant  was  actuated  by  a  malicious  motive  in  making  his  charge 
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before  the  magistrate.  All  the  circumstances  must  lie  taken  together  and  submitted 
to  the  jury,  so  that  upon  the  whole  they  may  judge  whether  the  motive  lie  malicious." 
[Cockliurn,  C.  J.  That  deprives  the  defendant  of  the  protection  derived  from  the 
recognizance  ;  but  it  leaves  the  order  of  the  judge.  There,  the  defendant  went  to  the 
magistrate  with  a  view  to  carry  out  the  malicious  purpose  he  had  in  view.  That 
does  not  quite  meet  the  case  of  a  man  who  is  carrying  on  a  prosecution  in  consequence 
of  the  order  of  a  higher  power.  Byles,  J.  Dolus  circuital  non  purgatur.]  The 
defendant  was  a  volunteer  when  he  accepted  the  responsibility  of  prosecuting  the 
plaintiff'  for  the  supposed  perjury.  [Channell,  B.  The  first  part  of  the  declaration  is 
negatived  by  the  evidence  of  the  judge  ]  That  may  lie  thrown  cut  of  consideration. 
[Channell,  B.  The  second  part  may  not  of  itself  amount  [515]  to  a  substantive  cause 
of  action.]  The  jury  have  found  that  what  was  done  by  the  defendant  was  done 
maliciously  and  for  the  purpose  of  procuring  the  plaintiff  to  be  prosecuted  for  perjury. 
[Cockburn,  C.  .T.  You  say  that  the  defendant  was  not  protected  by  the  order  when 
he  went  before  the  grand  jury  and  got  the  bill  maliciously  and  by  false  evidence  .'] 
Precisely  so.  [Blackburn,  J.  The  question  is,  did  the  defendant  cause  the  prosecu- 
tion ?]  Every  step  he  took  was  a  causing  the  prosecution.  It  was  in  his  power  up  to 
the  last  moment  to  prevent  the  recognizance  being  entered  into.  At  all  events,  he 
might  have  abstained  from  going  before  the  grand  jury. 

Hayes,  Serjt.  (with  whom  was  White),  contra.  This  action  is  clearly  not  main- 
tainable. The  charge  in  reality  amounts  to  this,  that  the  defendant  gave  false 
evidence  on  the  trial  of  the  indictment.  For  this  the  defendant  may  be  indicted,  lint 
no  action  will  lie  against  him.  This  was  distinctly  decided  in  Revis  v.  Smith,  18  C.  B. 
126,  where  it  was  held  that  no  action  lies  against  a  man  for  a  statement  made  by  him, 
whether  by  affidavit  or  viva  voce,  in  the  course  of  a  judicial  proceeding,  even  though 
it  be  alleged  to  have  been  made  falsely  and  maliciously  and  without  any  reasonable 
or  probable  cause.  In  giving  judgment,  Jervis,  C.  J.,  observes:  "Mr.  Brown  says 
that  the  moment  a  witness  swerves  from  the  truth,  an  action  lies  against  him  at  the 
suit  of  the  party  injured.  What  would  be  the  consequence  of  that?  Why,  that  you 
would  be  trying  him  fur  perjury  ;  and,  by  the  testimony  of  one  witness  in  a  civil  suit, 
you  would  lie  convicting  a  man  of  a  crime  of  which  he  could  not  be  convicted  in 
a  court  of  criminal  jurisdiction  without  the  concurring  testimony  of  two."  So,  in 
I/*  nderson  v.  Bromhead,  4  Hurlst.  &  N.  5G9,  it  was  held  by  the  Exchequer  Cham-[516]- 
ber  that  no  action  lies  against  a  party  who  in  the  course  of  a  cause  makes  an  affidavit 
in  support  of  a  summons  taken  out  in  such  cause,  which  is  scandalous,  false,  and 
malicious,  though  the  person  scandalized,  and  who  complains,  is  not  a  party  to  the 
cause.  [Cockburn,  C.  J.  Do  not  the  facts  amount  to  a  malicious  prosecution  of  ai. 
indictment,  apart  from  the  order1?  Wightman,  J.  The  preferring  the  bill  before  the 
giand  jury  may  be  the  act  of  the  county-court  judge  :  the  supporting  it  by  perjury  is 
a  very  different  thing.  Cockliurn,  C.  J.  It  is  difficult  to  separate  the  tun,  ami  say 
that  the  defendant  was  guilty  of  the  one,  but  not  of  the  other.  The  defendant  makes 
the  order  of  I  lie  judge  the  means  of  doing  a  wrongful  act  to  the  plaintiff.  The  action 
depends  upon  the  intention  with  which  the  bill  of  indictment  was  preferred. ]  The 
allegation  aa  to  preferring  the  indictment  is  negatived  by  the  evidence  of  the  county- 
court  judge.  This  sort  of  action  has  never  been  held  maintainable  except  against  one 
who  sets  the  law  in  motion.  [Cockburn,  C.  J.  l>oes  nut  the  defendant  here  set  the 
law  in  motion  I  What  is  the  difference  between  this  and  the  case  of  a  charge  preferred 
before  a  magistrate  1]  One  who  goes  before  a  magistrate  bo  prefer  a  charge  sets  the 
law  in  motion.     [Cockburn,  C.  .1.     When  the  defendant  saw  that  the  consequence  of 

his  false  e\  ii  lei  ice  was  thai  the  con  lily  court,  judge  Committed  I  he  party  lor  trial  lor  an 
offence  of  which  he  knew  him  to  be  innocent,  did  not  his  silence  amount  to  a  repetition 
of  his  previous  statement  IJ  The  charge  which  is  made  against  the  defendant  here  is, 
that  he  falsely  and  maliciously  and  without  reasonable  cause  caused  the  plaintiff  to  be 
indicted  for  injury.  The  causing  the  plaintiff  to  lie  indicted  here  was  the  acl  ol  the 
judge.  [Cockburn,  C.  J.  If  he  makes  the  order  a  means  of  doing  thai  whioh  is  dis- 
honest and  malicious,  is  not  the  defendant  liable.'  [517]  The  acl  ceases  to  !»■  the 
act  of  the  judge  when  you  introduce  fraud.]     For  tic  ic.isons  given  by  the  majority 

in  the  court  below,  it  is  submitted  thai  this  acl  ion  is  not  well  brought. 

Lush,  in  reply.    The  only  question  is,  whether  the  defendant  did  not  malioiously 

use  the  process  of  the:  court  for  the  purpose  of  subserving  his  own  dishonesl  intent. 
It  is  said  that   he  did    not    cause    the    plaintiff  to    he    prosecuted,  beCOUBe    he  was   acted 
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upon  by  vis  major.  The  order  of  the  judge,  however,  did  not  compel  him  to  support 
the  prosecution  by  means  of  false  testimony ;  and  he  might  by  forfeiting  his 
recognizance  have  relieved  himself  from  the  necessity  of  giving  it. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  learned  judges,  their  opinions 
were  delivered  seriatim,  as  follows  : — 

Blackburn,  J.  I  think  in  this  case  the  nonsuit  was  right,  and  that  the  judgment 
of  the  court  below  ought  to  be  affirmed. 

There  was  evidence  that  the  defendant  had  knowingly  given  false  testimony  before 
the  county-court  judge,  with  a  view  to  make  him  believe  that  a  forged  receipt  of  the 
plaintiff  was  his  genuine  signature.  The  object  with  which  that  testimony  was  given, 
was,  to  procure  the  judgment  of  the  county-court  judge  in  the  defendant's  favour,  and, 
as  a  step  towards  that  end,  to  cause  the  county-court  judge  to  believe  that  the  counter 
testimony  of  the  plaintiff  was  false  :  but  there  is  no  evidence  that  the  defendant 
procured  the  county-court  judge  to  commit  the  plaintiff  for  perjury,  or  to  make  the 
order  directing  the  defendant  to  prosecute  :  [518]  on  the  contrary,  the  defendant  in 
all  probability  would  have  taken  any  step  in  his  power  to  prevent  the  judge  from 
causing  this  further  inquiry,  which  he  must  have  felt  put  him  in  a  dangerous 
predicament. 

The  judge  of  the  county-court  would  not  have  directed  the  prosecution  unless  he 
had  not  only  believed  the  defendant's  testimony,  but  had  also  thought  that  there  were 
other  grounds  for  convicting  the  plaintiff;  so  that  the  order  to  prosecute  was  not 
caused  entirely  by  the  defendant's  evidence;  and,  in  so  far  as  it  was  caused  by  that 
evidence,  it  was  a  consequence  which  he  neither  anticipated  nor  desired.  I  think 
therefore  that  he  can  in  no  sense  be  said  to  have  procured  that  order  :  and,  for  the 
same  reason,  I  think  that  I  need  not  express  any  opinion  on  the  very  important  and 
difficult  questions  suggested  by  my  Brother  YVilles's  propositions,  "that  the  order 
ought  not  to  aid  the  defendant,  — first,  because  it  was  occasioned  by  his  own  con- 
trivance and  wrong, — secondly,  because  as  a  judicial  act  it  is  void,  having  been  obtained 
by  fraud  on  the  court."  I  think  the  facts  do  not  raise  these  questions  ;  for,  the  order 
was  not  obtained  by  the  defendant's  contrivance  and  wrong,  nor  by  fraud  on  the 
court  :  though  it  was,  at  least  in  part,  an  unexpected  consequence  of  a  mistake  in  the 
judge,  produced  by  a  wrong  and  fraud  practised  for  a  different  object. 

The  order  of  the  county-court  judge  was  made  under  the  authority  of  an  act  of 
parliament  giving  him  power  to  direct  a  witness  to  be  prosecuted,  and  also  to  order 
any  person  he  may  think  tit  to  enter  into  a  recognizance  conditioned  to  prosecute.  I 
think  that  the  person  thus  ordered  to  enter  into  a  recognizance  to  prosecute  has  no 
option,  and  is  bound  to  prosecute.  I  am  inclined  to  think,  that,  if  he  took  upon  him- 
self to  absent  himself,  so  that  the  prosecution  failed,  he  would  not  only  forfeit  his 
recognizance,  but  might  also  be  [519]  indicted:  see  Bex  v.  Robinson,  2  Burr.  799. 
But,  whether  that  be  so  or  not,  he  would  commit  a  breach  of  duty  if  he  did  not  obey 
the  direction  of  the  judge,  and  prosecute.  It  would  be  very  mischievous  indeed,  if 
the  person  bound  over  to  prosecute  were  at  liberty  to  set  up  his  own  judgment  against 
that  of  the  judge,  and  refuse  to  proceed  because  to  him  there  seemed  not  to  be 
reasonable  and  probable  cause,  though  to  the  judge  there  did  :  and  it  would  obviously 
be  unjust  to  hold  him  liable  to  an  action  for  prosecuting  without  reasonable  and 
probable  cause,  unless  he  had  such  an  option.  It  is  like  a  constable  executing  the 
warrant  of  a  justice  ;  or  the  officer  of  a  court  executing  process.  The  officer  is  pro- 
tected, though  the  party  procuring  the  process  is  not,  as  is  stated  in  Moravia  v.  Slqper, 
Willes,  34, — "There  seems  a  plain  reason  for  this;  for,  the  inferior  officer  is  punish- 
able as  a  minister  of  the  court,  if  he  do  not  obey  its  commands  ;  and  it  would  be 
unjust  that  a  man  should  be  punished  if  he  do  a  thing,  and  should  be  liable  to  an 
action  if  he  does." 

I  quite  agree,  that,  if  the  person  acting  under  the  order  has  himself  procured  it 
maliciously  and  without  probable  cause,  he  is  liable  to  an  action  for  having  so  done : 
it  would  then  be  but  one  step  in  causing  the  prosecution  maliciously  and  without 
probable  cause;  and  that  is  all  that  is  decided  in  Dubois  v.  Keats,  11  Ad.  &  E.  329, 
3  Per  it  D.  306.  It  is  true  that  Lord  Denrnan  in  the  course  of  the  argument  gave 
utterance  to  a  general  dictum,  that  a  person  could  never  be  justified  in  preferring  a 
charge  which  he  knew  to  be  false,  merely  because  he  was  bound  over  to  prosecute  . 
and  that  dictum  is  not  consistent  with  my  argument.     But  Littledale,  J.,  immediately 


9  C.  B.  (N.  S.) 520.  FITZJOHX    V.  MACKINDER  "JO.") 

qualifies  tli.it  dictum  by  pointing  out  that  the  position  was  too  general :  and  it  is  to 

be  observed,  that,  in  delivering  judgment,  Lord  Denman  is  careful  to  confine  himself 
to  t lie  ease  before  [520]  him: — "It  is  supposed  that  a  charge  cannot  be  preferred 
before  a  grand  jury  maliciously,  if  the  party  be  bound  to  prefer  it,  though  the 
recognizance  be  obtained  in  consequence  of  his  malicious  proceedings.  I  have  not  the 
smallest  doubt  that  a  recognizance  so  obtained  does  not  justify  the  party,  or  prevent 
his  subsequent  proceeding  from  being  malicious."  And  Littledale,  J.,  points  out,  that, 
if  the  party  had  been  bound  over  in  invitum,  he  would  not  have  been  answerable, 
because  it  would  have  shewn  he  did  not  maliciously  "go  before  the  magistrate,"  or,  in 
other  words,  institute  the  prosecution.  My  judgment  in  the  present  ease  proceeds,  I 
have  already  said,  entirely  on  the  ground  that  1  think  there  is  no  evidence  to  lead  to 
the  conclusion  that  the  defendant  procured  himself  to  be  bound  over  to  prosecute  :  on 
the  contrary,  1  feel  no  doubt  that  he  was  much  alarmed  when  he  found  that  the  judge 
intended  to  have  the  matter  further  investigated,  and  would  have  been  glad  to  stop  it 
if  he  could.  It  is  quite  true  that  he  could  have  stopped  it  by  at  once  confessing  him- 
self guilty  :  it  was  his  moral  duty  to  do  so,  just  as  it  would  have  been  if  the  judge 
had  ordered  a  third  person  to  prosecute:  but  no  action  lies  for  the  neglect  of  that 
duty  of  imperfect  obligation.  Then,  when  he  was  bound  over  and  directed  to  prosecute, 
it  seems  to  me  clear  that  his  legal  duty  was  to  obey  the  order,  to  prefer  the  indictment, 
and  to  give  evidence  before  the  grand  jury.  He  ought  to  have  given  true  evidence 
before  the  grand  jury,  and  said  that  he  was  the  perjured  person,  and  not  the  accused. 
Perhaps  the  grand  jury  might  have  come  to  the  conclusion  that  he  had  been  bought 
off',  and  no  other  evidence  have  found  the  bill,  notwithstanding,  though  it  is  most 
likely  that  the  bill  would  not  have  been  found  unless  the  defendant  had  been  guilty 
of  a  further  perjury  :  and,  as  the  only  question  now  is,  whether  there  was  evidence 
for  the  [521]  jury,  it  must  be  taken  that  the  bill  was  found  in  consequence  of  the 
defendant's  false  evidence  before  the  grand  jury. 

But,  though  false  evidence  is  strong  evidence  of  malice  and  want  of  reasonable  cause, 
if  the  defendant  were  shewn  to  be  the  person  causing  the  prosecution,  I  do  not  think 
that  an  action  lies  against  him  for  giving  false  testimony  in  support  of  a  prosecution 
not  procured  by  himself.  No  such  action  has  ever  yet  been  maintained  ;  and  I  think 
the  reasons  given  in  Henderson  v.  Broomhead,  -1  Hurlst.  &  N.  569,  and  Revis  v.  Smith, 
18  ('.  B.  126,  are  strong  to  shew  that  it  will  not  lie. 

My  judgment  in  this  case  is  therefore  founded  on  two  propositions, — hist,  I  think 
that  an  action  will  not  lie  against  a  party  for,  in  obedience  to  the  order  of  a  judge, 
Conducting  a  prosecution  directed  and  instituted  by  the  judge,  though  that  party  may 
know  that  there  was  no  reasonable  and  probable  cause  for  the  prosecution  ;  provided 
always,  the  order  was  not  procured  by  the  party,  in  which  last  case  I  think  he  may  be 
said  to  have  instituted  and  procured  the  prosecution,  not  otherwise, —secondly,  I  think 
that  no  action  will  lie  for  the  consequences  of  perjury  in  the  course  of  a  prosecution 
not  procured  by  the  witness.  And,  if  an  action  will  not  lie  for-  either  separately,  I 
think  that  it  will  not  lie  for  the  two  combined.  Therefore,  I  think  thai  the  judgment 
should  be  affirmed. 

BramweLL,  B.  I  think  this  judgment  should  be  reversed.  Had  the  action  been 
for  damages  in  respect  of  the  preferring  of  the  indictment  only,  that  is  to  say,  had 
the  grand  jury  thrown  the  Kill  oul ,  I  think  the  action  would  not  have  been  maintainable. 
Though  the  charge  against  the  plaintiff  was  false  (as  must  now  be  assumed),  1  think 
the  defendant  was  bound  to  [522]  prefer  tlic  indictment.  Practically,  it  may  be,  he 
had  the  option  of  refusing  to  do  so,  on  paying  the  penalty  of  his  recognizance  :  yet  I 
think  a  legal  duty  existed  as  much  as  in  other-  eases  where  an  act  18  prohibited  or 
enjoined,  with  no  other  penalty  for  disobedience  than  a  pecuniary  one.  Nor  can  I 
think  the  county-court  judge's  order  void.  The  fraud  of  the  defendant  was  not 
directed  to  obtain  it:  and,  even  if  it  were,  it  seems  impossible  to  Buppose,  that,  had 
the  county-court  judge  bound  over  any  one  else,  the  order  would  have  been  void  :  if 

not,  it  ought  not  to  be  BO  Considered  I  hough  it  bound  t  he  d  i'fi 'iii  la  lit  hi  in  sell.  On  this 
point    I    must,    with    ureal    respect,    ent  ert  a  1 1 1    a.   doubt,    because    this   action    is    not    for 

damages  in  respect  of  the  preferring  of  the  indictment  only,  but  also  for  the  residue 
of  the  prosecution,  and  the  damage  consequent  upon  it. 

It  must  be  assumed  that  the  defendant  laid  a  ease  before  the  grand  jury,  false  to 
his  own  knowledge,  which  caused  them  to  find  a  true  bill.  fortius  I  t  hink  an  aei  ion 
maintainable.      Why  not  I     Where  an  action   is  maintainable   in   respect    oi    the   whole 
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prosecution,  including  the  preferring  of  the  bill,  it  is  in  part  maintainable  for  the 
subsequent  stages  and  conduct  of  it, — then,  why  should  it  not  be  maintainable  for 
those  parts,  even  where  it  is  not  for  the  mere  preferring  of  the  bill  1  It  is  said  this 
would  be  to  hold  it  maintainable  in  respect  of  the  evidence  given  by  the  defendant 
before  the  grand  jury.  I  deny  that.  A  prosecutor  might  give  no  evidence  at  all, 
and  every  witness  called  speak  the  whole  truth,  and  nothing  but  the  truth,  and  yet 
the  prosecution  be  malicious.  The  case  was  put  during  the  argument, — Suppose  a 
man's  servants  on  good  ground  charge  a  person  with  stealing,  suppose  the  charge  is 
bona  fide  made,  and  the  master  bound  over  to  prosecute  ;  suppose  another  servant 
afterwards  discovers  the  property  under  circumstances  [523]  shewing  it  was  never 
stolen,  and  gives  it  to  the  master,  who  for  a  grudge  nevertheless  prefers  an  indictment, 
and  suppresses  the  evidence  of  innocence; — would  no  action  lie  .'  I  cannot  doubt  it 
would,  and  yet  the  prosecutor  would  have  given  no  evidence,  and  all  his  witnesses 
would  have  been  truthful ;  and,  further,  I  think  he  would  have  been  bound  to  prosecute. 
So  I  think  here,  that,  though  the  defendant  was  bound  to  prefer  the  indictment,  he 
was  not  bound,  but  the  contrary,  to  procure  its  being  found  by  the  means  he  must 
have  used  ;  that,  consequently,  as  to  that  part  of  the  case,  the  order  to  prosecute  does 
not  protect  him  :  that  his  act  was  malicious,  viz.  to  avoid  having  to  recant  and  confess 
he  had  sworn  falsely  ;  and  so  the  action  lies. 

WlGHTMAN,  .1.  I  am  of  opinion  that  the  learned  judge  was  right  in  nonsuiting 
the  plaintiff,  and  that  the  action  is  not  maintainable,  notwithstanding  the  finding 
of  the  jury. 

In  older  to  maintain  such  an  action  as  the  present,  there  must  be  not  only  malice 
in  the  defendant,  but  want  of  probable  cause.  The  jury  have  found  that  there  was 
malice,  and  also  that  the  defendant  knew  that  the  charge  made  in  the  indictment 
against  the  plaintiff  was  false  in  fact:  but  it  also  appeared  that  the  defendant,  when 
he  preferred  the  bill,  did  so  in  obedience  to  the  order  of  the  county-court  judge,  who, 
being  of  opinion  that  the  plaintiff  had  been  guilty  of  perjury,  directed  him  to  be 
prosecuted,  and  required  the  present  defendant  to  enter  into  a  recognizance  to  prosecute. 
The  county-court  judge  had  authority  to  do  this  under  the  19th  section  of  the  14  &  15 
Vict.  c.  100,  which  enables  him,  if  there  appears  to  him  to  be  reasonable  cause  for  the 
prosecution  of  a  person  for  perjury,  in  evidence  before  him,  to  require  any  person  he 
may  [524]  think  fit  to  enter  into  a  recognizance  to  prosecute  and  give  evidence. 

The  county  court  judge  appears  to  have  ordered  the  prosecution  spontaneously, 
and  without  any  suggestion  from  the  defendant  or  any  one  else.  There  was  no 
evidence  shewing  or  tending  to  shew  that  the  defendant  would  of  his  own  accord 
have  preferred  an  indictment  against  the  plaintiff.  He  could  not  decline  the  duty 
cast  upon  him  by  the  county-court  judge,  however  reluctant  he  might  be  :  and,  as  there 
was  no  evidence  of  express  malice  in  this  case,  I  do  not  see  how  he  can  be  said  to  have 
acted  maliciously  in  preferring  an  indictment  which  he  was  ordered  by  the  county-court 
judge  to  prefer,  under  peril  of  forfeiting  his  recognizance,  though  he  might  know  that 
the  charge  which  appeared  to  the  judge  to  be  well  founded  was  in  fact  wholly  false. 
If,  indeed,  the  defendant  had  himself  in  the  first  instance  charged  the  plaintiff  with 
perjury,  and  the  recognizance  he  had  entered  into  to  prosecute  had  been  the  conse- 
quence of  such  charge,  the  case  would  have  fallen  directly  within  that  of  Dubois  v. 
Keats,  1  1  A.  &  E.  329,  3  P.  iv  D.  306,  and  the  action  might  have  been  supported,  and 
the  defendant  could  not  shelter  himself  under  the  plea  of  acting  under  the  compulsion 
of  a  recognizance  by  which  he  had  directly  caused  himself  to  be  bound.  In  the  present 
case,  however,  the  defendant  has  not  otherwise  caused  the  prosecution  for  perjury  than 
by  having  himself  given  false  evidence  in  the  county-court, — a  cause  too  remote  to 
sustain  such  an  action  as  the  present. 

The  county-court  judge  was  really  the  original  prosecutor  of  the  charge,  and  the 
person  whom  he  ordered  to  enter  into  a  recognizance  to  prosecute  was  only  the  nominal 
prosecutor.  The  judge  might  have  ordered  one  of  the  officers  of  his  court  to  enter  a 
recognizance  to  prosecute,  and  have  bound  the  defendant  by  recognizance  to  appear 
and  give  evidence  in  support  of  the  [525]  charge  ;  in  which  case  no  action  would  have 
been  maintainable  against  him  for  any  statement  which  he  made  as  a  witness,  however 
false  and  malicious,  as  appears  clearly  from  the  case  of  Revis  v.  Smith,  18  C.  B.  126, 
and  the  cases  therein  cited.  For  what  the  defendant  did  or  said  as  a  witness  in  the 
prosecution,  he  would  not  be  liable  to  an  action,  though  he  might  be  liable  as  prosecutor 
of  an  unfounded  charge,  if  he  maliciously  and  without  reasonable  ground  voluntarily 
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preferred  or  caused  the  charge  to  be  preferred.  The  defendant  in  the  present  case 
does  not  appear  to  have  done  either.  The  prosecution  was  entirely  at  the  instance 
and  by  the  order  of  the  county  court  judge,  which  the  defendant  was  bound  to  obey 
and  it  would  lie  strange  if  a  person  acting  under  such  compulsion  involuntarily,  should 
be  liahle  to  an  action  for  what  he  does  under  it,  if  he  happens  to  know  that  the  charge 
which  he  is  ordered  and  obliged  to  prosecute  is  false  and  unfounded. 

The  nearest  case  to  the  present  of  which  I  am  aware,  is  that  of  Dubois  v.  Keats, 
11  Ad.  &  E.  329,  3  P.  &  I).  306,  to  which  reference  has  been  made:  but  that  case  is 
clearly  distinguishable  from  the  present  on  the  ground,  already  mentioned,  that  the 
defendant  had  in  that  ease  preferred  the  charge  before  the  magistrate,  and  in  conse- 
quence of  that  charge  was  in  due  course  bound  in  a  recognizance  to  prosecute. 

I  am  therefore  of  opinion  that  this  action  is  not  maintainable,  and  that  the  nonsuit 
was  right. 

Cockburn,  C.  J.  This  case  comes  before  us  on  appeal  from  a  decision  of  the  court 
of  Common  Pleas,  in  which  the  court  refused  to  make  absolute  a  rule  nisi  to  set  aside  a 
nonsuit  and  enter  a  verdict  for  the  plaintiff  j  which  rule  had  been  obtained  on  leave 
reserved  by  the  learned  judge  who  presided  at  nisi  prius. 

I  am  of  opinion  that  the  decision  appealed  from  was  [526]  erroneous,  and  that  the 
plaintiff  is  entitled  to  have  the  rule  made  absolute  to  enter  the  verdict  for  him. 

The  declaration  in  the  action  complains  that  the  defendant  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause,  caused  and  procured  the  judge  of  the 
Rutlandshire  county-court  to  direct  the  plaintiff  to  be  prosecuted  for  perjury  on 
certain  evidence  given  by  him  before  the  said  county-court  judge;  as  also  that  the 
defendant  falsely  and  maliciously,  and  without  reasonable  or  probable  cause,  indicted 
and  caused  the  plaintiff  to  be  indicted  for  perjury,  and  afterwards  falsely  and 
maliciously,  and  without  reasonable  and  probable  cause,  prosecuted  and  caused  such 
indictment  to  be  prosecuted. 

The  facts  were  these  : — The  plaintiff'  having  sued  the  defendant  in  the  county-court 
for  a  debt,  the  defendant  pleaded  a  set-oft',  and  alleged  that  the  amount  had  been 
admitted  as  a  settled  account,  to  prove  which  he  produced  a  memorandum  purporting 
to  bear  the  plaintiff's  signature,  which  signature  he  swore  to  having  himself  seen  the 
plaintiff  write.  The  plaintiff,  on  the  other  hand,  denied  the  fact,  and  swore  that  the 
handwriting  was  not  his  :  but  the  judge,  being  dissatisfied  with  his  manner,  and  having 
on  previous  occasions  received  an  unfavorable  impression  from  the  plaintiffs  manner  of 
giving  evidence,  came  to  the  conclusion  that  the  plaintiff  had  sworn  falsely,  and  not 
only  decided  the  case  against  him,  but  committed  him  for  perjury,  and,  under  the 
14  &  15  Vict.  c.  100,  s.  ID,  made  an  order  for  his  being  prosecuted,  and  bound  over 
the  defendant  to  prosecute.  Accordingly,  the  defendant  proceeded  at  the  next 
assizes  to  prefer  a  bill  of  indictment  against  the  plaintiff'  for  perjury.  Thereupon, 
a  true  bill  having  been  found,  the  plaintiff  was  put  upon  his  trial,  when,  evidence 
having  been  produced  to  prove  that  the  handwriting  of  the  signature  was  not  his,  he 
was  acquitted. 

[527]  The  jury  on  the  trial  of  the  present  action  having  found  for  the  plaintiff',  it 
must  be  taken,  for  the  present  purpose,  that  the  order  of  the  county-court  judge  for 
the  prosecution  of  the  plaintiff  proceeded  on  the  forgery  and  perjury  of  the  defendant, 
and  that  the  defendant  entered  on  the  prosecution  with  full  knowledge  of  the  plaintiff's 
innocence,  and  with  the  deliberate  intention  of  furthering  the  prosecution  and  pro- 
curing the  conviction  of  an  innocent  man  by  a  renewal  of  his  former  perjury,  And, 
as  a  true  bill  could  not  have  been  found,  or  a  case  to  go  to  the  jury  have  been  made 
out,  without  a  repetition  of  the  defendant's  former  evidence,  it  must  lie  taken  that  the 
defendant,  both  before  the  grand  jury  and  on  the  trial,  again  produced  the  forged 
document  and  renewed  the  perjury  of  which  he  had  before  been  guilty. 

Upon  these  facts,  1  am  of  opinion  that  the  defendant  is  liable  in  this  action.  1 
do  not  feel  it  necessary  to  say  thai  so  much  of  the  declaration  as  charges  the  defen 
dant  with  having  maliciously  procured  the  order  of  the  county-courl  judge  can  be 
sustained,  as  it  must  be  taken  that  the  purpose  of  the  defendants  perjury  was,  not  to 
cause  the  plaintiff  to  be  prosecuted,  but  simply  to  defeat  the  suit;  but   1  am  far  from 

holding  that  it  cannot.  It  is  enough  to  say  that  it  appears  to  me  that,  al  all  events, 
the  actum  may  lie  well  maintained  as  to  so  much  as  charges  the  defendant  with 
having  maliciously  and  without  probable  cause  preferred  an  indictment  against  the 
plaintiff,  and  prosecuted  such  indictment, 
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It  is  beyond  dispute,  that,  independently  of  the  order  of  the  county-court  judge, 
the  prosecution  would  under  the  circumstances  have  been  malicious.  Called  upon  to 
answer  in  damages  for  the  injury  inflicted  by  it  on  the  plaintiff,  the  defendant,  in 
order  to  avoid  the  consequences  of  a  proceeding  on  the  face  of  it  otherwise  [528] 
clearly  wrongful  and  actionable,  seeks  to  protect  himself  by  shewing  that  he  acted 
under  the  order  of  the  county-court  judge.  I  am  disposed  to  concur  with  my 
Brother  Willes,  who  dissented  from  the  majority  of  the  court  of  Common  Pleas,  in 
thinking  that  it  is  not  competent  to  the  defendant  to  shelter  himself  under  this  order, 
seeing  that  the  judge  was  induced  to  make  it  through  his  perjury  and  fraud.  To 
suffer  the  judge  to  make  such  an  order  without  informing  him  of  the  truth,  and 
disabusing  his  mind  of  the  error  into  which  he  had  been  led  by  wilful  falsehood,  was, 
as  it  seems  to  me,  a  fraud  upon  the  judge,  as  well  as  a  wrongful  act  towards  the 
plaintiff:  and  I  cannot  bring  myself  to  think  that  the  defendant  should  be  allowed  to 
shelter  himself  under  an  order  having  its  origin  in  his  own  falsehood,  and  issuing 
through  his  own  fraud. 

The  case  of  Dubois  v.  Keats,  11  Ad  &  E.  329,  is  an  authority  to  shew  that  the 
binding  over  in  recognizances  by  a  superior  authority  will  not  under  all  circumstances 
afford  an  answer  to  an  action  for  a  malicious  prosecution.  And,  though  it  is  true  that 
in  that  case  the  defendant  had  by  a  malicious  and  unfounded  charge  before  the  magis- 
trate intentionally  procured  himself  to  be  bound  over  to  prosecute, — a  circumstance 
which  does  not  exist  here, — yet  I  think  the  same  principle  may  well  be  applied  where 
a  man,  by  his  own  perjury  and  fraud,  and  by  an  abuse  of  the  confidence  of  the  court, 
has  led  to  his  being  appointed  to  prosecute  one  whom  he  knows  to  be  innocent,  when 
by  a  disclosure  of  the  truth  he  might  at  once  have  prevented  such  a  result.  I  doubt, 
therefore,  whether  we  ought  not  to  go  the  length  of  holding  that  the  defendant,  who, 
seeing  that  this  order  to  prosecute  was  about  to  result  from  his  own  fraud  and  perjury, 
did  not  disabuse  the  mind  of  the  judge,  must  be  responsible  for  the  order  itself,  as 
much  as  though  he  had  committed  the  perjury  in  order  to  procure  it  to  be  made. 

[529]  Without,  however,  going  thus  far, — assuming,  that  that  the  defendant 
ought  not  to  be  held  responsible  for  the  act  of  the  judge  in  directing  the  prosecution 
of  the  plaintiff,  I  am  still  of  opinion  that  the  defendant  is  liable  in  this  action.  It 
being  clear  that  the  preferring  the  bill  of  indictment  would  otherwise  have  been 
malicious  and  unjustifiable,  it  appears  to  me  that  the  defendant  is  not  relieved  from 
responsibility  by  his  having  been  bound  over  to  prosecute.  It  is  a  mistake  to  say 
that  there  was  any  order  made  by  the  judge  which  left  the  defendant  no  alternative 
but  to  obey,  or  anything  done  which  rendered  him  the  mere  passive  instrument  of  a 
superior  authority.  All  that  a  judge  is  authorized  by  the  14  &  15  Vict.  c.  100,  s.  19, 
to  do,  when  a  person  appears  to  him  to  have  committed  perjury,  is  "to  direct  that 
such  person  shall  be  prosecuted,"  and  "  to  require  any  person  he  may  think  fit  to  enter 
into  a  recognizance  conditioned  to  prosecute  or  give  evidence  against  the  person  so 
directed  to  be  prosecuted."  The  only  consequence  to  a  person  entering  into  such  a 
recognizance  from  failing  to  perform  the  condition  is  the  forfeiture  of  the  recognizance. 
Though  there  may  be  a  duty  to  society  in  a  person  aggrieved  by  the  criminal  act  of 
another  to  bring  the  offender  to  justice,  no  such  legal  obligation  is  imposed  by  law 
even  upon  the  party  aggrieved,  still  less  upon  a  stranger  ;  and  the  only  mode  in  which 
a  private  individual  can  be  made  to  take  upon  himself  the  burden  of  prosecuting  an 
offender  is,  by  compelling  him  to  submit  to  be  bound  in  a  pecuniary  penalty,  to  be 
forfeited  if  he  fails  to  comply  with  the  condition.  But  legal  obligation  there  is 
otherwise  none.  No  one  ever  heard  of  an  indictment  or  other  proceeding  against 
a  party  for  not  appearing  to  prosecute  after  being  bound  over.  The  alternative  of 
compliance  with  the  terms  of  the  recognizance  is  simply  (as  was  pointed  out  by  Lord 
Denman  in  Dubois  [530]  v.  Keats)  the  pecuniary  loss  involved  in  the  forfeiture  of  the 
recognizance.  Lord  Denman  in  that  case  goes  on  to  ask,  "  Can  a  man  excuse  the 
preferring  a  charge  against  a  fellow-subject  which  he  knew  to  be  false,  merehT  because 
he  would  otherwise  have  suffered  pecuniary  loss  by  forfeiting  bis  recognizance?" 
That  question  again  presents  itself  in  the  present  case;  and  I  cannot  imagine  that  it 
admits  of  any  other  than  a  negative  answer.  It  cannot  be  that  a  mere  liability  to 
pecuniary  loss  can  justify  a  man  in  indicting  and  endeavouring  to  convict  one  whom, 
having  himself  committed  the  crime  which  he  seeks  to  fix  on  him,  he  knows  to  be 
innocent. 

But  the  main  argument  relied  on  in  favour  of  the  defendant  is,  that  he  did  not 
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originate  the  proceedings,  or,  as  the  phrase  is,  set  the  law  in  motion, — the  county 
court  judge  having,  without  any  complaint  by  the  defendant  with  a  view  to  that 
result,  of  his  own  head  directed  the  prosecution, — and  the  defendant's  position  is 
compared  to  that  of  a  stranger  unwillingly  bound  over,  as  put  by  Littlodale,  J.,  in 
Dubois  v.  Keats.  I  do  not  feel  at  all  pressed  by  this  argument.  No  doubt,  under 
ordinary  circumstances,  where  the  question  of  malice  is  still  open,  the  fact  that  some 
one  else  set  the  law  in  motion  would  be  conclusive  in  favour  of  the  defendant  ;  or,  if 
the  existence  of  reasonable  and  probable  cause  were  in  dispute,  the  fact  that  a  judge 
or  magistrate  had  spontaneously  bound  over  the  defendant  would  go  very  far  to  shew 
that  the  prosecution  was  a  proper  one.  But  this  reasoning  can  have  no  application 
where  the  maliciousness  of  the  prosecution  and  the  absence  of  probable  cause  are 
necessarily  implied  in  the  fact  that  we  have  the  guilty  man  pursuing  the  innocent. 
To  say,  in  any  other  view  than  the  one  I  have  just  been  putting,  that  a  man's  liability 
to  an  action  for  a  malicious  prosecution  depends  on  his  hav-[531]-ing  first  set  the  law 
in  motion,  appears  to  me  untenable  in  principle  and  unwarranted  by  authority  ;  and 
assuredly  nothing  short  of  the  most  conclusive  authority  would  induce  me  to  assent 
to  such  a  position.  In  my  opinion,— an  opinion  I  shall  continue  to  entertain  unless 
corrected  by  higher  authority, — a  prosecution,  though  in  the  outset  not  malicious,  as 
Inning  been  undertaken  at  the  dictation  of  a  judge  or  a  magistrate,  or,  if  spontaneously 
undertaken,  from  having  been  commenced  under  a  bona  fide  relief  in  the  guilt  of  the 
accused,  may  nevertheless  become  malicious  in  any  of  the  stages  through  which  it 
has  to  pass,  if  the  prosecutor,  having  acquired  positive  knowledge  of  the  innocence  of 
the  accused,  perseveres  malo  animo  in  the  prosecution,  with  the  intention  of  procuring 
per  nefas  a  conviction  of  the  accused.  Take,  for  instance,  the  case  of  a  prosecutor, 
who,  after  the  commitment  of  a  prisoner,  and  before  going  before  the  grand  jury, 
chanced  to  discover  the  clearest  proof  of  the  prisoner's  innocence,  and  yet  went  on 
with  the  indictment  and  prosecution,  suppressing  the  newly-ascertained  facts,  and 
supporting  the  case  against  the  prisoner  by  evidence  either  absolutely  false  or  rendered 
so  by  the  suppression  of  facts  which  would  have  shewn  the  innocence  of  the  accused. 
Can  it  be  said  that  to  prefer  an  indictment  under  such  circumstances,  to  be  followed 
up  by  such  a  course  of  proceeding  as  I  have  referred  to,  would  not  be  a  malicious 
prosecution,  for  which  the  man  whose  life  or  liberty  had  been  put  in  peril  by  it  should 
have  a  remedy  by  civil  action  ?  And  I  may  here  observe,  in  passing,  that,  so  far  as 
the  defendant  is  concerned,  the  prosecution  commences  with  the  preferring  of  the 
indictment.  Having  been  bound  over  to  prosecute,  to  prefer  an  indictment  is  for 
him  the  first  step  of  the  prosecution.  The  plaintiff  complains  that  he  preferred  the 
indictment  maliciously  [532]  and  without  probable  cause.  Is  this  made  out?  The 
facts  are,  that  he  preferred  the  indictment  with  a  knowledge  of  the  innocence  of  the 
accused,  and  with  the  settled  intention  of  establishing  the  charge,  not  only  by  a 
suppression  of  the  truth,  when  a  disclosure  of  the  facts  would  at  once  have  led  to  the 
throwing  out  of  the  indictment  or  the  acquittal  of  the  prisoner,  but  also  by  false 
evidence  of  the  most  heinous  character.  I  cannot  believe,  that,  under  our  law,  of 
which  it  is  the  boast  that  it  leaves  no  wrong  without  a  remedy,  redress  can  be  denied 
in  respect  of  so  flagrant  an  injury,  on  the  feeble  ground  that  he  who  has  thus  abused 
the  law  for  the  purposes  of  iniquity,  was  not  the  first  to  set  it  in  motion. 

Two  other  points  are  made  in  favour  of  the  defendant,  but  neither  of  them 
appears  to  me  to  present  any  serious  difficulty.  It  is  said  that  the  defendant,  not 
having  been  actuated  by  any  personal  enmity  towards  the  plaintiff,  or  by  a  desire  to 
injure  him,  but  having  simply  acted  in  obedience  to  the  requirements  of  the  recogniz 
ance,  cannot  be  liable  in  an  action  to  maintain  which  malice  is  essential.  It  seems  to 
me  that  there  is  nothing  in  this  argument.  Where  a  wrongful  act  is  done  with  the 
intention  of  bringing  about  the  consequences  naturally  flowing  from  it  to  the  injury 
of  another,  the  art  is  necessarily  malicious  in  contemplation  of  law  ;  nor  will  it  be  an 
answer  to  a  civil  action  that  the  party  doing  the  wrongful  act  was  actuated  by  his 
own  interest,  without  any  personal  desire  to  injure  the  other  party,  or  even  anted 
under  a  mistaken  sense  of  dutj ,  1  cannot  entertain  a  doubt  that  to  indict  an  innocent 
man  on  a  charge  false  to  the  knowledge  of  the  party  preferring  it.  no  matter  what 
may  have  originally  been  the  motive,  must  necessarily  be  malicious. 

Lastly,  it  is  said  that  this  action  is  substantially  an  action  brought  in  respect  of 
the  perjury  committed  by  [533]  the  defendant  to  the  plaintiffs  prejudice,  and  that 
thereupon  two  objections  arise,  —  first,  that  no  action  will  lie  for  an  injury  arising  from 
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perjury  committed  by  a  witness, — secondly,  that,  if  such  an  action  as  the  present 
could  he  maintained,  the  effect  would  he  that  a  man  could  he  made  responsible  for 
perjury  on  the  evidence  of  a  single  witness,  contrary  to  the  rule  of  evidence  which 
prevails  in  cases  of  perjury.  Now,  if  the  position  on  which  these  objections  are 
based,— viz.  that  this  action  is  brought  in  respect  of  the  perjury  committed  by  the 
defendant, — were  well  founded,  I,  for  one,  should  think  it  necessary  to  consider 
further  before  I  consented  to  extend  the  immunity  from  civil  consequences  afforded 
to  perjury  in  respect  of  defamation,  to  other  instances  of  civil  injury  directly  brought 
about  by  perjury  committed  with  the  intention  of  producing  it.  Still  less  should 
I  be  disposed  to  apply  to  a  civil  action  a  rule  of  evidence  which  has  hitherto  been 
confined  to  criminal  cases, — a  rule  which,  like  so  many  other  rules  of  evidence,  had 
its  origin  in  unenlightened  times,  and  the  policy  and  reason  of  which  are,  in  my 
humble  judgment,  as  to  civil  rights  at  least,  open  to  very  serious  question  Hut  it 
is  unnecessary  to  enter  further  into  these  points.  The  short  answer  is,  that  this  is 
neither  in  form  nor  substance  an  action  in  respect  of  the  perjury  committed  by  the 
defendant  to  the  plaintiff's  damage.  It  is  an  action  for  preferring  an  indictment  and 
carrying  on  a  prosecution  against  the  plaintiff  on  a  charge  ivhich  the  defendant  knew 
to  be  untrue,  and  which  he  knew  could  only  be  supported  by  perjured  testimony. 
The  perjury  only  comes  incidentally  into  question  as  shewing  that  the  whole  proceeding 
was  malicious  and  destitute  of  any  pretence  of  probable  cause. 

I  can  only  say  that  in  my  opinion  it  would  be  a  lamentable  reproach  to  our  law  if 
a  claim  for  redress  [534]  for  so  grievous  a  wrong  could  be  defeated  by  legal  difficulties 
of  a  purely  technical  character.  In  my  judgment  the  action  may  be  well  maintained 
under  the  circumstances  ;  and  I  am  of  opinion  that  the  nonsuit  should  lie  set  aside, 
and  a  verdict  entered  for  the  plaintiff  for  the  damages  assessed  by  the  jury. 

My  Brother  Channel!  concurs  in  this  judgment. 

Judgment  reversed. 


In  the  Exchequer  Chamber. 

Sweeting  v.  Pearce.     1861. 

[S.  C.  30  L.  J.  C.  P.  109  ;  5  L.  T.  79  ;  7  Jur.  N.  S.  806  ;  9  W.  R.  :J43.  Referred  to, 
CatteraM  v.  Himdle,  1867,  L.  R.  2  C.  P.  370;  Ghissell  v.  Ihistirux,  1868,  L.  R.  3  C.  P. 
I  27  ;  L.  R.  4  C.  P.  36  :  Bridges  v.  Garrett,  L869-70,  L.  R.  4  C.  P.  588  ;  L.  R.  5  C.  P. 
451.  See  Robinson  v.  Mdlett,  L874-75,  L.  R.  7  H.  L.  802.  Applied,  Pearson  v. 
Scott,  1878,  9  Ch.  D.  207.  See  Papi  v.  Westacgtt,  [1894]  1  Q.  B.  279.  Dictum 
adopted,  Leggi  v.  Bints,  1901,  7  Com.  Cas.  19.  Not  overruled,  Mateieff  v.  Crossfield, 
1903,  51  W.  R.  365;  8  Com.  Cas.  120.] 

The  plaintiff,  a  ship-builder  in  London,  employed  one  W.,  an  insurance-broker,  to 
effect  a  policy  upon  a  ship  at  Lloyd's,  and,  after  the  happening  of  a  loss,  gave 
W.  the  ship's  papers  for  the  purpose  of  enabling  him  to  adjust  the  loss  with 
the  underwriters.  The  policy  was  effected  in  W.'s  name,  and  he  retained  posses- 
sion of  it.  An  adjustment  having  taken  place,  the  loss  was  settled, — in  accordance 
with  a  usage  prevailing  at  Lloyd's,  which  was  found  to  be  generally  known  to 
merchants  and  ship-owners,  but  which  the  jury  found  was  not  known  to  the  plaintiff, 
who  bad  merely  left  the  policy  in  W.'s  hands  for  safe  custody, — by  the  underwriter 
setting  off  the  amount  payable  by  him  upon  the  policy  against  the  balance  due  to 
him  from  the  broker  for  premiums  on  other  policies  effected  by  him  : — Held,  by  the 
Exchequer  Chamber, — affirming  the  judgment  of  the  court  of  Common  Pleas, — that, 
assuming  that  the  plaintiff  was  estopped  from  denying  that  the  broker  had  authority 
to  receive  the  amount  due  from  the  underwriter  on  the  policy  in  money,  he  was  not 
bound  by  the  usage,  and,  consequently,  that  he  was  entitled  to  recover  the  amount 
of  the  policy  against  the  underwriter,  notwithstanding  such  settlement. 

This  was  an  action  on  a  policy  of  insurance,  for  a  total  loss.  The  pleadings  and  facts 
are  fully  stated,  ante,  vol.  vii.,  p.  449.     The  substance  of  the  case  was  as  follows  : — 

The  plaintiff,  a  ship-builder  in  London,  employed  one  W.,  an  insurance-broker,  to 
effect  a  policy  upon  a  ship  at  Lloyd's,  and,  after  the  happening  of  a  loss,  gave  W.  the 
ship's  papers,  for  the  purpose  of  enabling  him  to  adjust  the  loss  with  the  underwriters. 
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The  policy  was  effected  in  W.'s  name,  and  he  retained  possession  of  it.  An  adjust- 
ment having  taken  place,  the  loss  was  settled, — in  accordance  with  a  usage  prevailing 
at  Lloyd's,  which  was  found  to  he  generally  known  to  merchants  and  ship  owners, 
but  which  the  jury  found  [535]  was  not  known  to  the  plaintiff,  who  had  merely 
left  the  policy  in  W.'s  hands  for  safe  custody, — by  the  underwriter  setting  off  the 
amount  payable  by  him  upon  the  policy  against  the  balance  due  to  him  from  the  broker 
for  premiums  on  other  policies  effected  by  him. 

A  verdict  having  been  entered  for  the  plaintiff,  subject  to  a  motion  to  enter  it 
for  the  defendant,  the  court  upon  the  argument  of  the  rule  held,  that,  although 
the  plaintiff  was  estopped  from  denying  that  the  broker  had  authority  to  receive 
the  amount  due  from  the  underwriter  on  the  policy  in  money,  he  was  not  bound 
by  the  usage,  and,  consequently,  that  he  was  entitled  to  recover  the  amount  of  the 
policy  against  the  underwriter,  notwithstanding  such  settlement. 

The  defendant  appealed  against  this  decision,  and  the  case  was  argued  before 
Wightman,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B..  and  Hill,  J.,  by 

Bovill,  Q.  C,  and  Hannen,  for  the  appellant,  who  substantially  relied  upon  the 
arguments  urged  and  the  cases  cited  in  the  court  below. 

Montagu  Smith,  Q.  C,  contra,  was  not  called  upon. 

Wightman,  J.  I  do  not  think  it  necessary  to  say  anything  on  the  point  as  to 
Walton's  authority  to  receive  the  amount  due  from  the  underwriters  on  the  policy, 
for  I  am  of  opinion  that  the  court  below  were  right  in  the  conclusion  to  which  they 
came  on  the  other  point,  viz.  that,  assuming  that  Walton,  the  insurance-broker,  was 
employed  to  collect  and  receive  the  money  due  on  the  policy,  he  ought  to  have 
received  it  in  money,  and  was  not  warranted  in  setting  it  off  in  account  between  him- 
self and  the  underwriter,  according  to  the  usage  of  Lloyd's,  of  which  the  plaintiff  was 
found  to  be  wholly  ignorant;  and  that  such  setting  off  in  account  was  not  [536]  a 
discharge  by  the  underwriter  of  the  plaintiff's  claim.  Such  a  usage  or  custom  is,  in 
effect,  without  the  consent  or  knowledge  of  the  principal  to  substitute  the  broker, — 
who  in  this  case  turned  out  to  be  insolvent, — as  a  new  debtor  to  him  in  the  place  of 
the  underwriter.  Prima  facie,  the  authority  to  receive  money  would  be  to  receive 
payment  in  cash.  The  usage  set  up  hardly  appears  to  be  reasonable,  unless  the 
principal  knows  of  it,  and  assents  to  the  settlement  of  his  claim  upon  that  footing. 
It  has  been  contended  that  the  broker  was  authorized  to  act  according  to  the  usage  of 
Lloyd's,  whether  the  principal  knew  of  it  or  not:  but,  in  Gabay  v.  Lloyd,  3  B.  &  C. 
793,  5  D.  &  R.  641,  it  was  laid  down  that  a  usage  of  Lloyd's  could  not  be  taken  to  be 
a  general  usage  of  the  trade  of  London,  but  only  the  usage  of  one  house,  and  was  not 
binding  on  a  party  who  effected  a  policy  there,  but  was  ignorant  of  the  usage  And  in 
Scott  v.  I rriinj,  1  B.  &  Ad.  606, — which  is  directly  in  point, — Lord  Tenterden  says  that  a 
usage  to  substitute  another  person  as  debtor  to  the  principal  can  only  bind  those  who 
have  notice  of  it,  and  have  consented  to  be  bound  by  it.  That  seems  a  reasonable  pro- 
position. The  general  notoriety  of  a  custom  may  in  many  cases  be  evidence  that  the 
person  had  knowledge  of  it.  But  here  it  is  expressly  found  that  the  plaintiff'  had 
no  knowledge  of  the  usage  in  question.  I  therefore  think  that  the  decision  of  the 
court  of  Common  Pleas  was  right,  and  that  the  plaintiff  was  not  bound  by  this  settle- 
ment in  account  between  Walton  &  Co.  and  the  defendant. 

MARTIN,  B  I  am  of  the  same  opinion,  but  upon  more  simple  and  narrow  grounds. 
The  material  facts  are  these  : — The  plaintiff  (not  a  member  of  Lloyd's)  employed  brokei  - 
Called  Walton  .V  Co.  to  effect  an  insurance  upon  the  ship  "Caroline."  They  did  so  at 
[537]  Lloyd's,  and  the  defendant,  who  is  a  member  of  Lloyd's,  underwrote  the  policy 
for  501.  The  policy  was  left  by  the  plaintiff  with  Messrs.  Walton  &  Co.  for  safe 
custody,  and  at  this  period,  in  my  opinion,  the  first  employment  by  tin1  plaintiff  of 
Messrs.  Walton  A-  Co.  terminated.  The  "Caroline"  was  afterwards  lost  ;  and,  in  October, 

L858,  tin'  plaintiff  brought  to  the  office  of  Messrs.  Walton  A-  Co.  the  papers  relating 
to  the  loss,  and  delivered  them  to  Messrs.  Walton  in  order  to  have  it  adjusted,  ana 
(for  the  purposes  of  the  present  judgment  it  is  to  be  taken)  to  receive  payment  from 

the  underwriters.  In  my  opinion  the  true  question  in  this  ease  is,  what  was  the 
authority  given  by  the    plaintiff'  to  Messrs.  Walton   upon   this  occasion:   and,  if  there 

was  evidence  to  go  to  the  jury,  it  was  a  question  of  fact  for  them;  and  if  they  upon 
the  evidence  had  found  that  the  defendant  had  settled  the  loss  in  a  manner  warranted 
by  the  authority  then  given,  1  think  tin1  defendant   was  entitled  to  succeed, 

What    occurred   afterwards    was   in    substance  thi    :       The  loss  was  adjusted  at  961, 
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13s.  9d.  per  cent,,  and  the  sum  payable  by  the  defendant,  amounting  to  somewhat  less 
than  501.,  was  placed  to  his  debit  by  Messrs.  Walton  in  their  books,  in  an  account 
current  between  them.  The  defendant  placed  the  like  sum  to  the  credit  of  Messrs. 
Walton  in  his  books,  and  afterwards,  and  before  the  end  of  the  year,  gave  them  fresh 
credit  for  premiums  to  an  amount  exceeding  501.  This  account  was  settled  at  the 
end  of  the  year,  and  the  balance  was  in  favour  of  the  defendant ;  and  this  continued 
until  Messrs.  Walton  stopped  payment  on  the  23rd  of  January,  1858.  A  credit-note 
in  the  usual  form  was  sent  to  the  plaintiff  by  Messrs.  Walton  dated  the  6th  of 
November,  1857,  and  the  net  amount  of  the  settlement  (28211.  10s.)  was  stated  to  be 
due  on  the  5th  of  January,  1858. 

[538]  It  seems  to  have  been  admitted,  on  the  part  of  the  plaintiff,  that  there  was 
an  usage  at  Lloyd's  to  settle  the  loss  between  the  broker  and  the  underwriter  in  the 
manner  in  which  this  loss  was  settled  :  and  the  jury  found  that  this  usage  was 
generally  known  to  merchants  and  ship-owners  who  effected  insurances.  It  was 
admitted  by  the  defendant  that  the  plaintiff  was  ignorant  of  this  usage,  and  that  he 
did  not  intend  Messrs.  Walton  to  receive  the  money  from  the  underwriters.  The 
only  contention  on  behalf  of  the  defendant  before  the  court  below  and  before  us  (and 
upon  the  statement  of  the  case  there  could  be  no  other)  was,  that  the  usage  of  Lloyd's 
operated  as  a  rule  of  law,  or  as  a  term  of  a  contract  into  which  the  plaintiff  had 
entered,  and  that  he  was  absolutely  bound  by  it  as  a  matter  of  law.  For  the  reasons 
given  by  my  Brother  Wightman,  and  by  the  judges  of  the  court  below,  I  am  clearly 
of  opinion  that  he  was  not  so  bound,  and  that  the  judgment  of  the  court  was  right 
and  ought  to  be  affirmed. 

I  desire  to  state  that  I  express  no  opinion  whether  it  was  essential,  in  order  for 
the  defendant  to  discharge  himself  as  against  the  plaintiff,  that  the  payment  to  Messrs. 
Walton  should  have  been  in  money.  There  was  a  case  of  Butt<  nivrth  v.  Coteswarth,  not 
reported,  which  was  argued  by  my  Brother  Crompton  and  myself  whilst  at  the  bar,  in 
the  court  of  Exchequer.  The  question  was,  whether  an  alleged  payment  made  by  the 
defendant,  a  mercantile  house  in  London,  to  a  mercantile  house  in  Manchester,  of  the 
proceeds  of  goods  consigned  by  the  plaintiff  for  sale  in  South  America,  was  a  good 
payment  as  against  the  plaintiff.  It  was  stated  in  the  special  case  that  the  defendant 
in  London  and  the  house  in  Manchester  had  business  transactions  together  which  led 
to  payment  being  made  by  each  to  the  other,  and  that  there  was  an  [539]  account 
current  between  them  ;  that  the  course  of  business  was,  for  the  house  paying  to  enter 
the  amount  to  be  paid  to  the  credit  of  the  other  in  the  account  current  in  their  books, 
and  advise  it,  and  for  the  other  house  to  enter  the  amount  to  the  debit  of  the 
paying  house  in  the  account  current  in  their  books.  The  alleged  payment  in 
question  was  made  in  this  way.  The  court, — Lord  Abinger  and  Lord  Wensleydale 
being  members  of  it, — upon  the  case,  by  which  they  were  impoweied  to  draw  infer- 
ences of  fact,  were  clearly  of  opinion  that  it  was  a  good  payment  as  against  the  plaintiff, 
and  that  it  amounted  to  the  same  thing  as  if  the  London  house  had  sent  down  the 
cash  to  Manchester,  or  caused  payment  to  be  made  by  a  banker  there.  In  strictness, 
however,  I  think  the  question  in  that  case  was  one  of  fact  and  not  of  law  :  and, 
upon  the  point  in  the  present  case,  I  entertain  no  doubt  that  the  judgment  of  the 
court  below  was  right. 

Crompton,  J.  I  am  of  the  same  opinion.  I  should  be  sorry  to  interfere  with 
the  decisions, — such  as  Brown  v.  Byrne,  3  Ellis  &  B.  703,  and  others  of  the  same  kind, 
— which  shew  that  customs  of  a  particular  trade  may  be  imported  into  and  form  part 
of  the  bargain,  where  the  usage  is  a  reasonable  one.  But  it  has  been  settled  by  a 
series  of  cases,  that  this  custom  of  Lloyd's  ought  not  to  prevail  so  as  to  affect  a  person 
who  is  ignorant  of  it.  It  would  be  a  very  inconvenient  state  of  things  if  particular 
customs  existing  in  different  places  should  be  binding  on  all  persons  unacquainted  with 
those  customs,  who  should  happen  to  deal  at  those  places.  In  Bai/lei/  v.  Jl'ilkins, 
7  C.  B.  886,  Maule,  J., — who  was  a  very  great  authority  in  such  cases, — says  :  "Scott 
v.  Irving,  1  B.  &  Ad.  605,  is  the  last  of  a  series  of  cases,  beginning  with  Russell  v. 
Bangley,  i  B.  &  Aid.  395,  which  went  upon  the  ground  of  the  un-[540]-reasonableness 
of  paying  the  debt  of  one  with  the  money  of  another,  as  was  said  by  the  court  in  Todd 
v.  Rcid,  4  B.  &  Aid.  210."  It  seems  to  me  that  the  usage  contended  for  here,  which 
permits  the  underwriter  to  set  off  the  loss  in  account  with  the  broker,  and  so  to  dis- 
charge himself  from  the  claim  of  the  principal,  though  the  latter  is  ignorant  of  the 
custom,  is  unreasonable. 
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Bramwell,  B.  I  am  of  the  same  opinion.  It  has  been  argued  that  this  custom 
is  part  of  the  original  contract  :  but  it  has  been  rightly  stated  by  my  Brother  Martin, 
that  it  has  to  do  with  something  which  arises  after  the  contract.  If  it  were  supposed 
to  be  embodied  into  the  contract,  the  contract  would  be  one  with  an  infinite  variety 
of  contingencies.  It  would  be  a  contract  by  the  underwriter  to  pay  the  principal 
himself  if  there  were  a  loss,  and  if  he  asked  for  the  money  ;  and,  if  he  did  not,  to  set 
it  off'  in  account  with  the  broker,  if  the  underwriter  had  a  claim  against  the  broker ; 
and  possibly  a  dozen  different  contingencies  might  be  made  out.  It  is,  in  truth,  not  a 
custom  aflecting  the  contract,  but  one  affecting  the  mode  in  which  the  contract  is 
to  be  fulfilled.  I  think  with  my  Brother  Martin  that  this  is  a  question  of  authority. 
What,  then,  is  the  authority  which  Messrs.  Walton  had  from  the  plaintiff?  The  legal 
presumption  of  authority  given  to  a  person  who  is  to  receive  satisfaction  for  another 
for  a  money  demand  is,  that  he  is  to  receive  it  by  payment  of  money  only.  It  is  also 
a  rule  of  good  sense.  The  presumption,  then,  here  is,  that  Messrs.  Walton  were  to 
receive  satisfaction  by  payment  of  money.  The  custom  set  up  is,  that  the  persons 
who  are  by  legal  presumption  to  receive  in  money,  and  in  money  only,  are  not  to 
receive  in  money.  The  custom  therefore  is  in  contradiction  to  [541]  the  authority 
given  to  the  agents  by  their  principal.  It  is  a  custom  not  to  do  the  thing  which  the 
law  implies  they  are  to  do  :  that  shews  it  to  be  unreasonable.  There  is  a  great  dis- 
tinction between  this  and  the  cases  which  have  been  relied  upon  for  the  defendant. 
If  I  set  a  man  generally  to  do  a  thing,  a  custom  may  well  apply  to  regulate  the  mode 
of  doing  it.  Thus,  with  regard  to  usages  of  the  .Stock  Exchange,  which  have  been 
referred  to,  if  I  tell  a  broker  to  purchase  such  and  such  stock,  I  impliedly  engage  him 
to  deal  upon  terms  upon  which  he  can  deal,  that  is,  according  to  the  usages  of  the 
place.  If  the  tenor  of  my  authority  is,  to  exclude  the  operation  of  any  custom,  I  give 
him  no  authority  to  act  according  to  the  custom  ;  but,  if  the  authority  I  give  is  con- 
sistent with  the  custom,  then  the  custom  comes  into  operation.  Thus,  in  the  case 
before  us,  when  the  plaintiff  says  to  the  broker,  "Receive  payment  of  the  loss,"  that 
means,  "  Receive  it  in  money,  and  not  otherwise."  Mr.  Arnould,  in  his  work  on 
Marine  Insurance,  2nd  edit.  p.  81,  says :  "It  might  have  been  considered  not  a  very 
violent  presumption  that  all  parties  resident  in  this  country  employing  brokers  to 
effect  policies  for  them  in  the  common  course  of  business,  should  be  considered  to  have 
done  so  with  reference  to  the  usages  established  at  Lloyd's."  I  beg  leave  to  say  that 
I  think  it  would  have  been  an  unreasonable  presumption.  I  can  well  understand,  if  a 
man  who  knows  of  this  usage  of  Lloyd's  gives  his  policy  to  the  broker,  with  instructions 
to  do  the  needful,  a  jury  might  well  find  that  he  authorizes  the  broker  to  do  the 
needful  according  to  the  custom.  Probably  Mr.  Arnould  meant  no  more  than  that. 
But  it  would  be  a  question  for  the  jury  in  each  case  whether  the  presumption  that 
the  authority  to  receive  payment  in  money  was  rebutted  by  the  principal's  knowledge 
of  the  custom.  Here  I  think  the  jury  could  not  find  that  [542]  the  plaintiff  authorized 
the  broker  to  act  according  to  the  custom,  he  being  wholly  ignorant  of  it.  There  was, 
therefore,  no  ground  for  supposing  that  in  the  mind  of  the  plaintiff'  any  intention 
existed  that  Messrs.  Walton  should  set  off  the  loss  in  account  with  the  underwriters. 
This  custom,  in  truth,  goes  not  to  say  how  the  presumed  authority  to  receive  payment 
in  cash  is  to  be  exercised  ;  but  that  it  should  not  be  exercised  at  all. 

CiiANM.i.i.,  15.  I  entirely  agree  with  the  rest  of  the  court  in  thinking  that  the 
judgment  in  this  case  should  be  affirmed.  So  far  as  the  matter  rests  on  authority, 
the  case  of  Scott  v.  Irving,  I  B.  &  Ad.  605,  is  precisely  in  point  in  favour  of  the  plaintiff. 
Applying  the  principle  of  that  case  and  of  Todd  v.  Green,  I  B.  &  Aid.  210,  and  of 
Gabon/  v.  Lloyd,  :i  1!.  &  C.  793,  5  I).  &  R.  641,  1  think  the  plaintiff  is  not  bound  by 
the  custom,  and  is  entitled  to  recover.  The  case  of  buying  shares  in  a  particular 
market  through  a  broker  is  very  distinguishable,  upon  the  grounds  already  mentioned 
by  some  of  my  learned  Brothers. 

Hill,  J.,  concurred. 

Judgment  affirmed. 


214  BATCHELLOR    V.  LAWREXCE  »  C.  B.  (N.  3.)  543. 


[543]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  ix 
Hilary  Term,  in  the  Twenty-Fourth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were  Erie,  C.  J.,  Williams,  J., 
YYilles,  J.,  and  Keating,  J. 

Batchellok  v.  Lawrence  and  Others.     1861. 

[S.  C.  30  L.  J.  C.  P.  39  ;  3  L.  T.  508  ;  6  Jur.  N.  S.  1306  ;  9  W.  K.  373. 
Referred  to,  Fitzgerald  v.  M'Cowan,  [1898]  2  I.  R.  9.] 

A.,  who  was  jointly  liable  with  nine  other  persons,  Inning  been  taken  under  a  ca.  sa., 
paid  the  entire  debt : — Held,  that  he  was  entitled,  by  virtue  of  the  5th  section  of 
the  Mercantile  Law  Amendment  Act,  19  A  20  Viet.  c.  97,  to  an  assignment  of  the 
judgment ;  and  that,  in  an  action  against  the  judgment-creditor  to  enforce  such 
assignment,  a  plea  that  the  judgment  had  been  satisfied  by  payment  by  A.  after  he 
had  been  taken  in  execution  under  it,  was  no  answer. 

The  declaration  stated  that,  before  the  committing  of  the  grievances  thereinafter 
mentioned,  the  plaintiff  became  liable  jointly  with  one  Thomas  Gray.  William  Davies, 
Edwin  Chance,  James  Freeman,  George  Sharp,  Joseph  Odell,  Thomas  Hunt,  Hairy 
Ward  Astbury,  and  Jonah  Milner,  to  pay  to  the  defendants  the  sum  of  211.  5s.  Id.  ; 
that,  being  so  liable,  the  defendants,  on  the  28th  of  .Match,  1  8G0,  in  the  Mayor's  court 
of  [544]  London,  by  the  consideration  and  judgment  of  the  said  court,  recovered 
against  the  plaintiff  and  the  said  Thomas  Gray,  William  Davies,  Edwin  Chance,  James 
Freeman,  George  Sharp,  Joseph  Odell,  Thomas  Hunt,  Harry  Ward  Astbury,  and 
Jonah  Milner,  the  sum  of  301.,  together  with  81.  4s.  2d  tor  costs  of  suit,  amounting 
in  the  whole  to  the  sum  of  381.  Is.  2d.  :  that  the  defendants  afterwards  issued  execu- 
tion against  the  plaintiff  on  the  said  judgment  for  the  sum  of  291.  9s.  3d.,  and  the 
plaintiff  was  forced  and  obliged  to  pay  and  did  pay  the  said  sum  of  291.  9s.  3d.  for 
which  judgment  had  been  so  recovered  as  aforesaid  :  that  the  plaintiff  thereupon 
became  entitled  to  have  the  said  judgment  assigned  to  him,  in  order  to  obtain  from 
the  said  Thomas  Gray,  William  Davies,  Edwin  Chance,  James  Freeman,  George  Sharp, 
Joseph  Odell,  Thomas  Hunt,  Harry  Ward  Astbury,  and  Jonah  Milner  their  just 
proportion  of  the  same  ;  and  that  the  plaintiff  afterwards,  and  before  this  suit,  requested 
the  defendants  to  assign  such  judgment  to  him,  for  the  purposes  aforesaid,  and  did 
everything  on  his  part,  and  everything  necessary  happened,  to  entitle  him  to  have 
such  assignment ;  and  that  the  defendants  refused  to  assign  the  same. 

The  defendants  pleaded  that,  before  the  plaintiff  paid  the  said  sum  of  291.  9s.  3d., 
or  any  part  thereof,  as  in  the  declaration  mentioned,  and  while  the  said  judgment  was 
wholly  unsatisfied,  they  the  defendants,  for  having  execution  of  the  said  judgment, 
sued  and  prosecuted  out  of  the  said  Mayor's  court  of  London  a  writ  called  a  capias  ad 
satisfaciendum,  being  the  said  execution  in  the  said  declaration  mentioned,  upon  the 
said  judgment,  against  the  said  Thomas  Gray,  Edward  Stratton  Batchellor  (the  plain- 
tiff), William  Davies,  Edwin  Chance,  James  Freeman,  George  Sharp,  Joseph  Odell, 
Thomas  Hunt,  11  any  Ward  Astbury,  and  [545]  Jonah  Milner,  directed  to  Christopher 
Fitch,  serjeant-at-mace,  or  to  any  other  serjeant-at-mace,  &c.,  whereby  the  said  serjeant- 
at-mace  was  commanded  to  take  the  said  Thomas  Freeman,  the  said  Edward  Stratton 
Batchellor  (the  plaintiff  as  aforesaid),  William  Davies,  Edwin  Chance,  James  Freeman, 
George  Sharp,  Joseph  Odell,  Thomas  Hunt,  Harry  Ward  Astbury,  and  Jonah  Milner, 
if  they  should  be  found  within  V  e  liberties  of  the  city  of  London,  and  them  safely 
keep  so  that  the  said  serjeant-at-mace,  &c.  might  have  their  bodies  there  in  court 
without  delay,  to  satisfy  the  said  defendants  as  well  a  certain  debt  of  301  which 
the  said  defendants  lately  in  tl  e  Queen's  Majesty's  court  holden  before  the  mayor 
and  aldermen  in  the  chamber  of  the  Guildhall  of  the  said  city  of  London  recovered 
against  the  said  Thomas  Gray,  the  said  Edward  Stratton  Batchellor  (the  plaintiff  as  afore- 
said), William  Davies,  Edwin  Chance,  James  Freeeman,  George  Sharp.  Joseph  Odell, 
Thomas  Hunt,  Harry  Ward  Astbury,  and  Jonah  Milner,  and  also  81.  4s.  2d.  which  in 
the  said  Queen's  Majesty's  court  before  the  said  mayor  and  aldermen,  in  the  chamber 
of  the  Guildhall  of  the  said  city,  were  adjudged  to  the  said  defendants  for  their  damages 
sustained  as  well  by  detaining  the  said  debt  as  for  their  costs  and  charges  about  their 
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suit  in  that  behalf  expended  ;  which  said  writ,  before  the  delivery  thereof  to  the  said 
serjeant-at-mace,  &e.  to  be  executed,  as  thereinafter  mentioned,  was  duly  indorsed  with 
a  direction  to  the  said  serjeant-at-mace,  &c.  requiring  him  to  levy  the  sum  of  291. 
9s.  3d.  ;  and  which  said  writ  so  indorsed  as  aforesaid  was  afterwards  delivered  to  the 
said  serjeant-at-mace,  &c.  to  be  executed  in  due  form  of  law  ;  by  virtue  of  which  said 
writ  the  plaintiff',  being  found  within  the  said  liberties  of  the  said  city  of  London,  was 
arrested  by  the  said  serjeant-at-mace,  &C.,  and  taken  by  his  body,  and  then,  by  virtue 
of  the  said  [546]  writ,  and  of  the  said  indorsement  so  made  thereon  as  aforesaid,  was 
kept  and  detained  in  custody  in  execution  for  the  said  sum  of  money  so  indorsed  on 
the  said  writ  as  aforesaid  ;  and  further,  that  the  plaintiff' so  being  kept  and  detained 
in  custody  as  aforesaid,  and  not  otherwise,  paid  the  said  sum  of  291.  9s.  3d.  indorsed 
on  the  said  writ  as  aforesaid,  which  was  the  said  payment  in  the  declaration  mentioned, 
and  was  thereupon  discharged  from  custody  by  the  said  defendants,  and  the  said  judg- 
ment thereupon  became  and  was  wholly  satisfied  and  discharged. 

Demurrer  and  joinder. 

Grant,  in  support  of  the  demurrer.  The  declaration  is  framed  on  the  5th  section 
of  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  97,  which  enacts  that  "every 
person  who,  being  surety  for  the  debt  or  duty  of  another,  or  being  liable  with  another 
for  any  debtor  duty,  shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled  to 
have  assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor  in  respect  of  such  debt  or  duty,  whether 
such  judgment,  specialty,  or  other  security  shall  or  shall  not  be  deemed  at  law  to  have 
been  satisfied  by  the  payment  of  the  debtor  performance  of  the  duty,  and  such  person 
shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the  remedies,  and, 
if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the  creditor,  in  any  action 
or  other  proceeding  at  law  or  in  equity,  in  order  to  obtain  from  the  principal  debtor, 
or  any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnification  for 
the  advances  made  and  loss  sustained  by  the  person  who  shall  have  so  paid  such  debt 
or  performed  such  duty  ;  and  such  payment  or  performance  so  made  by  such  surety 
shall  not  be  pleadable  in  bar  of  any  such  [547]  action  or  other  proceeding  by  him  : 
Provided  always  that  no  co-surety,  co-contractor,  or  co-debtor  shall  be  entitled  to  recw  er 
from  any  other  co-surety,  co-contractor,  or  co-debtor,  by  the  means  aforesaid,  more 
than  the  just  proportion  to  which,  as  between  those  parties  themselves,  such  last- 
mentioned  person  shall  be  justly  liable."  The  plaintiff,  having  paid  the  entire  debt, 
is  within  the  very  terms  of  the  enactment,  entitled  to  have  the  security  assigned  to 
him.  The  fact  of  the  judgment  having  been  in  one  sense  satisfied  clearly  affords  no 
answer  to  the  action  :  Cattlin  v.  Kernott,  ante,  vol.  iii.,  p  796. 

G.  Wood,  contra.  This  is  not  a  judgment  within  the  meaning  of  the  5th  section  of 
the  statute.  The  debt  having  been  satisfied,  the  judgment  is  no  longer  a  "security  "  ; 
and  the  statute  evidently  contemplates  judgments  which  are  securities,  lis  object, 
as  was  said  by  Vice-Chancellor  Kindersley  in  Brandon  \.  Brandon,  28  I..  J.  Ch.  150, 

was,  to  enable  a  Surety  to  have  the.  benefit  of   those  equities,  of  those  securities,  which 

the  creditor  was  entitled  to.  Here,  tin'  judgment  was  directly  satisfied  by  the  taking, 
not  by  payment.  The  judgment  the  assignment  ot  which  was  contemplated  is,  some 
collateral  judgment  against  a  third  person,  which  the  creditor  held  as  a  security,  and 
had  not  enforced.  There  is  nothing  in  the  language  of  the  statute  to  make  it  apply 
to  the  assignment  of  a  judgment,  where,  as  here,  i  he  person  requiring  it  is  a  co-defen 
dan  I.  This  is  not  a  judgment  which  the  present-  plaint  ill  could  enforce.  I  Will  runs,  .1. 
The  principle  of  the  statute  seems  tome  to  be  this,  ihai,  where  a  surety  pays  the 
entire  debt,  he  is  to  be  allowed  to  have  all  the  advantage  i  f  any  securities  which  the 
creditor  has  against  the  principal,  notwithstanding  he  has  satisfied  the  claim:  Bee 
Copii  v.  Middletun,  Turn.  &  Etuss.  229;  [548]  •/»»<*  v.  Davids,  4  Etuss.  277.  Here,  the 
pi  dntiff  could  not  sue  bis  oo  debtors  upon  i  he  judgment.  ]  'I  his  was  not  n  security  at 
the  time  the  assignment  was  asked  for.  It  is  a  thing  which  was  exhausted  and 
Throughout  the  sect  ion,  a  distinction  is  drawn  between  a  "  co-debtor  and  a  "surety. 
Payment  by  a  surety  is  not  to  be  pleadable  in  bar  to  an  action  by  him;  but  thi 
nothing  to  prevent  payment  by  a  co-debtor  being  so  pleaded.  Whatever  may  be 
surmised  as  to  the  intention  ol  the  legislature,  the  court  cannot  Bupply  words  which 
they  have  omitted:  Underbill,  App.,  Lonpidge,  Reap., 22  Law  J.,  M.C.  65.  It  may  be 
conceded  that  a  collateral  judgment  falls  within  the  section;  but  there  is  nothing 
therein   to   point    to  a  joint   judgment.      The    liith   section  oi    the   I    &  2    Vict,  c   lid, 
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provides  that,  "if  any  judgment-creditor  who  under  the  powers  of  this  act  shall  have 
obtained  any  charge  or  be  entitled  to  the  benefit  of  any  security  whatsoever,  shall 
afterwards,  and  before  the  property  so  charged  or  secured  shall  have  been  converted 
into  money  or  realized,  and  the  produce  thereof  applied  towards  payment  of  the  judg- 
ment-debt, cause  the  person  of  the  judgmentdebtor  to  be  taken  or  charged  in  execution 
upon  such  judgment,  then  and  in  such  case  such  judgment-creditor  shall  be  deemed 
and  taken  to  have  relinquished  all  right  and  title  to  the  benefit  of  such  charge  or 
security,  and  shall  forfeit  the  same  accordingly."  The  defendants,  therefore,  are  asked 
to  assign  a  thing  which  is  absolutely  worthless. 

Grant  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff.  The 
plaintiff  was  a  co-defendant  with  nine  others  in  an  action  brought  against  them  by 
the  now  defendants  for  the  recovery  of  a  debt,  and  the  [549]  plaintiff,  having  been 
token  in  execution  upon  the  judgment  obtained  in  that  action,  satisfied  the  debt  and 
costs  by  payment.  Now,  the  law  is,  that  a  co-defendant  in  an  action  ex  contractu 
paying  the  whole  debt,  is  entitled  to  contribution  from  the  others.  But,  to  accomplish 
that  a  very  complex  course  of  litigation  was  necessary,  each  co-defendant  being  liable 
individually  to  contribute  rateably.  To  remedy  this  inconvenience,  the  Mercantile 
Law  Amendment  Act,  19  &  20  Vict.  c.  97,  s.  5,  intended,  as  it  seems  to  me,  to  provide 
for  all  cases  where  one  has  paid  the  whole  debt  for  which  several  are  jointly  liable, 
and  to  give  a  facility  to  the  party  so  paying  for  enforcing  contribution  from  the 
others.  I  am  of  opinion  that  the  words  of  the  statute  extend  to  co-defendants,  as  they 
are  clearly  within  the  mischief  intended  to  be  remedied  thereby.  The  first  pait  of 
the  section  speaks  of  two  descriptions  of  persons, — first,  one  who  is  simply  a  surety  for 
the  debtor  duty  of  another, — secondly,  of  one  who  is  liable  with  another  for  any  debt 
or  duty.  Now,  each  defendant  in  an  action  ex  contractu  is  liable  with  the  others  for 
the  debt.  The  section  then  proceeds  to  enact  that,  if  such  surety  or  person  liable 
shall  pay  such  debt  or  perform  such  duty,  "  he  shall  be  entitled  to  have  assigned  to 
him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or  other  security  which  shall 
be  held  by  the  creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment, 
specialty,  or  other  security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need 
be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the  creditor  in  any  action  or  other 
proceeding  at  law  or  in  equity,  in  order  to  obtain  from  the  principal  debtor,  or  any 
co-surety,  co-contractor,  or  co-debtor,  as  [550]  the  case  may  be,  indemnification  for 
the  advances  made  and  loss  sustained  by  the  person  who  shall  have  so  paid  such  debt 
or  performed  such  duty."  And  the  section  goes  on  to  enact  that  "such  payment  or 
performance  so  made  by  such  surety  shall  not  be  pleadable  in  bar  of  any  such  action 
or  other  proceeding  by  him  :  Provided  always  that  no  co-surety,  co-contractor,  or 
co-debtor,  shall  be  entitled  to  recover  from  any  other  co-surety,  co-contractor,  or  co- 
debtor,  by  the  means  aforesaid,  more  than  the  just  proportion  to  wnich,  as  between 
those  parties  themselves,  such  last^mentioned  persons  shall  be  justly  liable."  The 
defendants  (who  were  plaintiffs  in  the  original  action)  held  a  judgment  in  an  action 
brought  by  them  for  the  recovery  of  a  debt  due  from  the  now  plaintiff  and  certain 
other  persons,  which  judgment  the  now  plaintiff  has  satisfied  by  payment;  and  he 
claims  to  have  that  judgment  assigned  to  him,  in  order  to  facilitate  him  in  obtaining 
contribution  from  the  other  defendants.  This  the  statute  says  he  is  entitled  to, 
"  whether  such  judgment  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  payment  of  the  debt."  Mr.  Wood  insists  that  the  defendants  are  not  compellable 
to  assign  this  judgment,  because,  being  satisfied  and  gone,  no  remedy  further  can  be 
had  against  anybody  under  it.  It  seems  to  me,  however,  that  the  statute  has  distinctly 
said  that,  whether  the  judgment  shall  or  shall  not  be  deemed  at  law  to  have  been 
satisfied  by  the  payment,  nevertheless  the  creditor  s'lall  when  paid  assign  it  to  any 
one  of  the  co-defendants  by  whom  the  payment  is  made,  in  order  that  he  may  obtain 
indemnification  from  the  parties  who  were  jointly  liable  with  him.  That  that  is  the 
meaning  of  the  statute  I  have  no  doubt :  and  for  aught  I  know,  after  he  has  obtained 
the  assignment,  the  party  who  has  paid  the  debt  may  issue  executions  upon  the  judg- 
ment against  [551]  the  other  parties,  and  so  enforce  contribution  from  each  of  them. 
It  seems  to  me  that  the  very  object  of  the  statute  was  to  give  the  co-surety  or  co-debtor 
a  prompt  and  efficacious   remedy   for  obtaining  such   contribution.      Much   of   the 
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argument  urged  by  Mr.  Wood  was  rested  upon  the  provision  in  the  statute  that  "such 
payment  or  performance  so  made  by  such  surety  shall  not  be  pleadable  in  bar  of  any 
such  action  or  other  proceeding  by  him,"  which  shews,  as  he  contends,  that  the  statute 
only  intended  to  apply  to  payments  made  by  a  surety,  and  not  to  those  made  by  a 
co-defendant.  But  1  think  the  whole  tenor  of  the  section  discountenances  thai  con 
struction  :  it  is  altogether  at  variance  with  the  apparent  intention  of  the  legislature. 
By  holding  the  statute  to  apply  to  a  case  like  this,  we  do  no  violence  to  its  language. 
In  one  sense,  a  co-defendant  who  pays  the  whole  debt  stands  in  the  same  position  and 
is  clothed  with  the  same  rights  as  a  co-surety.  As  a  co-surety  he  might  sue  his 
companions,  who  may  in  law  be  assumed  to  have  requested  him  to  pay  their  portions 
of  the  joint  debt.  Upon  the  fair  and  proper  construction  of  the  statute,  therefore,  I 
am  of  opinion  that  the  case  of  a  co-defendant  is  within  its  words  ;  that  it  was  the  duty 
of  the  defendants  to  assign  the  judgment  in  question  to  the  plaintiff  on  request;  and 
that  the  plea  affords  no  answer  to  the  declaration.  The  plaintiff  will  consequently  have 
judgment  upon  this  demurrer. 

WILLIAMS,  J.  I  am  of  the  same  opinion.  Mr.  Wood's  argument  may  be  most 
conveniently  dealt  with  as  Vicing  based  upon  two  grounds.  The  first  is  rested  upon 
the  question  whether  this  is  a  "  judgment  "  within  the  meaning  of  the  5th  section  of 
the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  1)7.  Mr.  Wood  says  it  is 
not,  because  it  is  not  a  thing  held  by  [552]  the  creditor  as  a  collateral  security, 
but  is  a  judgment  recovered  for  the  debt  itself  against  the  plaintiff  and  the  others 
who  were  liable  jointly  with  him.  The  other  branch  of  his  argument  is  this,  that, 
assuming  that  it  is  a  judgment  within  the  act,  this  action  will  not  lie,  because  the 
assignment  of  the  judgment  will  be  useless  to  the  plaintiff  when  he  has  got  it.  The 
question  for  our  determination  is,  whether  either  of  these  arguments  is  well  founded. 
For  the  first  point,  Mr.  Wood  relies  upon  the  language  of  the  section,  which  entitles 
the  surety  or  person  jointly  liable  who  has  paid  the  debt  to  have  assigned  to  him 
"every  judgment,  specialty,  or  other  security  which  shall  be  held  by  the  creditor  in 
respect  of  such  debt,  whether  such  judgment,  specialty,  or  other  security  shall  or  shall 
not  be  deemed  at  law  to  have  been  satisfied  by  the  payment  of  the  debt."  These 
latter  words,  "whether  such  judgment,  &c.,  shall  or  shall  not  be  deemed  at  law  to 
have  been  satisfied  by  the  payment  of  the  debt, '  together  with  the  general  language 
of  the  act,  fortify  me  in  saying  that  the  main  object  of  the  legislature  was,  to  remedy 
the  inconvenience  in  which  the  courts  of  equity  found  themselves  when  called  upon 
to  give  effect  to  assignments  of  judgments  and  other  securities.  There  is  a  long  series 
of  cases  where  that  had  been  considered,  of  which  Jones  v.  J>nriJ,<,  -1  Russ.  277,  following 
Copis  v.  Middleton,  I  Turn.  *  Russ.  224,  is  the  most  explanatory.  There,  the  plaintiff 
had  joined  as  surety  with  the  testator  in  a  joint  and  several  bund  ;  ami,  after  the 
death  of  the  testator,  he  had  paid  the  amount  of  the  bond  to  the  obligee,  taking  an 
assignment  of  the  bond.  The  plaintiff  then  filed  his  bill,  on  behalf  of  himself  an.  I  all 
other  the  specialty  creditors  of  the  testator,  against  the  heir  and  the  executors.  For 
the  defendants,  it  was  objected  that  the  plaintiff  was  not  a  special!)  creditor,  and 
therefore  [553]  could  not  sustain  such  a  bill,  relying  upon  Cqpis  v.  Mvidktm;  and  it 
was  urged  that  the  bond  was  satisfied  by  payment,  and  the  assignment  of  it  to  one 
of  the  co-obligors  was  an  idle  formality,  for  that  the  assignment  of  an  instrument 
which  had  ceased  to  have  any  legal  force  could  not  confer  any  legal  rights.  And  the 
bill  was  accordingly  dismissed:  the  Master  of  the  Rolls  (Sir  John  Leaeh)  saying: 
"Alter  the  assignment,  the  action  on  the  bond  must  be  brought  in  the  name  of  the 
obligee;  and  payment  by  the  surety  would  be  an  answer  to  the  demand."  The  courts 
of  equity,  therefore,  fell  themselves  unable  to  give  the  surety  the  full  benefit  of  the 
assignment,  because  payment  to  the  ob  igee  would  be  deemed  at  law  to  be  a  sal 
tion  of  the  bond,  and  so  would  defeat  any  act  ion  (hereon  by  the  surety  against  the 
principal.  It  was  with  reference  to  that  difficulty  that  the  clause  in  question  was 
introduced.  As  to  the  main  point  arising  in  this  case,  whether  this  judgment  18  a 
security  within  the  statute,  it  certainly  does  seem  to  me  to  fall  within  it.  It  i  a 
judgment  held  by  the  creditor  in  respect  oi  the  debt,  and  is  therefore  prima  facie 
within  the  very  words  of  the  section.  The  statute  evidently  contemplates  the  case 
where  satisfaction  of  the  judgment  by  the  surety  would  be  a  good  bar  to  an  action  at 
law  by  him  against  the  principal.  The  argument  here  is  exactly  the  same  as  it  would 
have  been,  if,  instead  of  the  action  being  brought  by  a  co-defendant,  it  had  been 
brought  by  a  co-surety.      I   see  DO  reason   to  doubt  that   the  statute  meant   that   the 
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person  who,  being  surety  or  liable  for  the  debt  or  duty  of  another,  is  called  upon  to 
pay  the  debt  or  perform  the  duty,  should  have  all  the  benefit  that  can  accrue  to  him 
from  an  assignment  of  the  judgment.  So  much  as  to  the  first  point.  Then,  as  to  the 
second, — that  the  assignment  would  be  useless,  because,  if  the  plaintiff  sought  to  avail 
himself  [554]  of  it,  he  would  be  met  by  a  plea  in  bar  that  the  judgment  had  been 
satisfied  by  payment.  I  agree  with  my  Lord  Chief  Justice,  that,  according  to  the 
proper  construction  of  the  statute,  the  intention  of  the  legislature  was  to  extend  the 
remedy,  not  to  a  surety  only,  but  also  to  a  person  who,  being  liable  to  pay  the  debt 
or  perform  the  duty  of  another,  is  in  the  nature  of  a  surety.  I  think  we  are  fully 
justified  in  construing  the  statute  so  as  to  extend  the  benefit  of  it  to  one  who,  like 
this  plaintiff,  was  liable  as  a  co-debtor.  After  saying  that  "  every  person  who,  being 
surety  for  the  debt  or  duty  of  another,  or  being  liable  with  another  for  any  debt  or 
duty,  shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have  assigned 
to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or  other  security  which 
shall  be  held  by  the  creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment, 
specialty,  or  other  security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt  or  performance  of  the  duty,"  goes  on  to  provide  that  "  such 
person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the 
remedies,  and,  if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the 
creditor  in  any  action  or  other  proceeding  at  law  or  in  equity  in  order  to  obtain  from 
the  principal  debtor  or  any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be, 
indemnification  for  the  advances  made  and  loss  sustained  by  the  person  who  shall  have 
paid  such  debt  or  performed  such  duty  : "  and  then  it  goes  on  further  to  say  that 
"such  payment  or  performance  so  made  by  such  surety  shall  not  be  pleadable  in  bar 
of  any  such  action  or  other  proceeding."  The  statute  supposes  the  action  to  be 
brought  by  the  person  who  sustains  either  of  the  characters  mentioned  in  the  earlier 
part  of  the  section,  viz.  a  surety,  or  a  person  liable  with  another  for  [555]  any  debt 
or  duty ;  and  it  evidently  means,  that,  if  in  any  such  action,  the  payment  by  the 
surety  be  set  up  as  a  bar,  it  shall  not  be  allowed.  I  think,  therefore,  we  are  fully 
justified  in  construing  "surety"  in  the  latter  part  of  the  section  in  the  large  sense 
suggested  by  my  Lord.  Besides,  if  we  are  fully  satisfied  that  the  case  falls  within 
the  earlier  part  of  the  section,  I  am  by  no  means  prepared  to  say  that  the  plaintifi  is 
not  entitled  to  an  assignment  of  the  judgment,  because  peradveuture  it  may  be  of  no 
avail  to  him. 

Bylks,  J.  I  am  of  the  same  opinion.  The  only  difficulty  I  have  felt,  is,  that  the 
words  "  co-contractor  "  and  "  co-debtor  "  are  not  repeated  in  that  part  of  the  clause 
which  provides  that  the  payment  shall  not  be  pleadable  in  bar  of  any  action  or  other 
proceeding  by  the  party  making  it.  But  it  must  be  remembered  that  one  who  is 
liable  jointly  with  others  stands  in  the  position  of  surety  for  their  proportions  of  the 
debt,  and,  if  he  pays  the  whole,  is  entitled  to  call  upon  them  fur  contribution.  In  all 
rational  systems  of  law,  where  a  surety  pays  the  debt,  he  is  entitled  to  the  benefit  of 
all  securities  which  the  creditor  held.  Such  is  the  law  of  France  (a)  where  law  and 
equity  are  blended.  Such  also  is  the  law  of  Scotland  (b).  The  preamble  to  the 
Mercantile  Law  Amendment  Act  recites  the  inconvenience  of  the  law  of  England  being 
in  some  particulars  different  from  that  of  Scotland  :  and  I  apprehend  that  the  enact- 
ment now  under  consideration  was  made  with  the  intention  of  assimilating  the  law 
of  this  country  with  the  Scotch  law  in  this  particular.  In  England,  prior  to  the 
passing  of  this  act,  a  surety  or  co-debtor  who  had  been  compelled  to  pay  the  debt  for 
which  he  [556]  was  liable,  could  not  obtain  the  benefit  of  any  securities  held  by  the 
creditor  without  having  recourse  to  a  court  of  equity ;  and  not  always  then.  The 
section  in  question,  I  think,  meant  to  afford  the  party  at  least  the  same  remedy  at  law 
as  he  would  have  had  in  equity.  This  it  does  in  two  modes, — first,  by  enacting  that 
he  shall  be  entitled  to  have  the  securities  assigned  to  him, — secondly,  by  taking  away 
the  technical  difficulty  that  before  existed  to  his  making  the  security  available,  viz. 
that  the  remedy  was  taken  away  by  payment.  As  to  the  first,  it  is  clear  that  the 
provision  applies  not  only  to  persons  who  stand  in  the  position  of  sureties,  but  also  to 
joint-debtors.  Whether  they  stand  in  the  relation  of  principal  and  surety  or  not, 
is  immaterial,  provided  there  is  a  joint  liability.     And,  as  to  the  non-insertion  of  the 

(a)  Code  Napoleon,  book  iii.,  sect,  ii.,  art.  2029,  et  seq. 

(b)  See  Bell's  Commentaries,  Gth  edit  pp.  271,  272. 
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words  "  co-contractor  "  and  "  co-debtor,"  in  the  latter  part  of  the  clause,  it  seems  to  me 
that  that  objection  has  been  sufficiently  answered.  I  think  a  "co-debtor,"  who  pays 
the  entire  debt,  is  a  surety  in  the  sense  in  which  that  word  is  used  here.  Further, 
I  agree  with  my  Brother  Williams,  that  whether  a  co-debtor  is  comprehended  within 
the  latter  part  of  the  section  or  not,  he  clearly  is  comprehended  within  the  former, 
and  that  that  alone  entitles  him  to  the  assignment  here  sought  to  be  enforced.  And, 
lastly,  seeing  the  manifest  object  and  intention  of  the  statute,  if  there  be  any  difficulty 
in  its  construction,  it  ought  to  be  construed,  like  all  remedial  statutes,  so  as  best  to 
advance  the  remedy  and  to  suppress  the  mischief.  For  these  reasons,  I  am  clearly 
of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 

Keating,  J.  I  entirely  concur  with  my  Lord  and  my  two  learned  Brothers  in 
the  construction  which  they  have  put  upon  the  statute.  That  which  was  contended 
for  by  Mr.  Wood  would  so  limit  the  operation  [557]  of  this  very  beneficial  enactment 
as  almost  entirely  to  defeat  that  which  was  the  manifest  object  of  the  legislature.  If 
it  were  confined  to  collateral  securities,  there  would  be  but  few  cases  for  it  to  operate 
upon.  Besides,  1  find  it  impossible  to  reconcile  the  latter  part  of  the  clause  with  the 
construction  Mr.  Wood  wishes  to  put  upon  it.  I  see  no  difficulty  in  reading  the  word 
"surety  "  as  including  the  case  of  a  "co-contractor"  or  "co-debtor,"  more  especially  as 
the  earlier  part  of  the  clause  expressly  names  them  as  parties  to  be  benefited  by  the 
enactment.     The  plea  is  clearly  no  answer  to  the  action. 

Judgment  for  the  plaintiff. 

Munday  v.  Bluck.     Bluck   v.  Munday.     Jan.  17th,  1861. 

[S.  C.  30  L.  J.  C.  P.  193  ;  7  Jur.  N.  S.  709 ;  9  W.  R.  274.] 

It  is  no  ground  for  setting  aside  an  award  that  the  arbitrator  (the  master)  declined 
to  accede  to  the  defendant's  request  that  he  would  have  a  view. 

This  was  an  action  brought  by  a  builder  to  recover  a  balance  alleged  to  be  due 
to  him  for  work  done  in  repairing  two  houses  for  the  defendant,  situate  in  a  place 
called  Mill  Yard,  Goodman's  Fields.  This  cause  (and  another  in  which  the  parties 
were  reversed)  was  referred  to  one  of  the  masters  under  the  17  &  18  Vict.  c.  125,  s.  3. 
Evidence  was  given  on  the  part  of  the  defendant  (Bluck)  that  the  charges  made  for 
the  work  and  materials  were  in  man}'  instances  excessive,  and  that  much  of  the  work 
alleged  to  have  been  done  had  in  truth  never  been  done  at  all ;  and  it  was  suggested 
by  Bluek's  counsel  that  this  would  be  made  apparent  by  an  inspection  of  the  premises, 
and  the  master  was  [558]  requested  to  go  and  view  them.  This,  however,  he  declined 
to  do;  and  he  ultimately  made  an  award  in  favour  of  Munday. 

Norman,  on  behalf  of  Bluck,  now  moved  to  set  aside  the  award,  on  the  ground 
that  the  refusal  of  the  master  to  view  the  premises  amounted  to  legal  misconduct. 
He  referred  to  Phipps  v.  Ingram,  3  Dowl.  P.  C.  GG9,  where  it  was  held  I  hat  the 
refusal  of  an  arbitrator  to  examine  witnesses  is  sufficient  misconduct  on  his  part  to 
induce  the  court  to  set  aside  his  award,  though  he  may  think  he  has  sufficient 
evidence  without  them:  and  he  submitted  that,  as  an  arbitrator  is  bound  to  bear 
all  the  evidence  that  may  lie  submitted  to  him,  and  inasmuch  as  the  condition  of  the 
premises  in  this  case  might  be  said  to  be  actual  and  real  evidence  in  the  cause,  and 
most  material  for  the  defendant  the  refusal  to  visit  them  amounted  to  such  mis- 
conduct as  to  vitiate  the  award, — there  being  no  difference  in  principle  between  oral 
and  real  evidence 

ERLE,  C.  J.  I  know  no  law  which  makes  it  imperative  on  the  master  or  any 
other  arbitrator  to  go  and  look  at  the  premises.  It  is  entirely  a  mattei  for  his 
discretion.     There  will  consequently  be  no  rule. 

The  rest  of  the  court  concurring, 

Rule  refused. 

[559]    EoLLOWAYe.  Francis.    Jan.  Llth,  L861. 

References  to  the  master  under  the  Common  Law  Procedure  Act,  1854,  Btand  upon 
the  same  footing  with  regard  to  applications  to  sel  aside  or  send  them  buck  for 
re-COnsideration    as    ordinary    references.      The     court,   therefore,    will    not    --end   ;m 
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award  back  to  the  master  in  order  that  he  may  state  a  case,  which  at  the  hearing 
he  has  declined  to  do. 

This  cause  had  been  referred  to  a  master  under  the  Common  Law  Procedure  Act, 
lt>54,  17  A:.  18  Vict.  c.  125,  s  3.  The  master  was  asked  by  the  defendant  to  state 
a  case  for  the  opinion  of  the  court  pursuant  to  s.  5,  which  enacts  that  "it  shall  be 
lawful  for  the  arbitrator  upon  any  compulsory  reference  under  this  act,  or  upon  any 
reference  by  consent  of  parties  where  the  submission  is  or  may  be  made  a  rule  or  order 
of  any  of  the  superior  courts  of  law  or  equity  at  Westminster,  if  he  shall  think  fit, 
and  if  it  is  not  provided  to  the  contrary,  to  state  his  award,  as  to  the  whole  or  any 
part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of  the  court,  and,  when  an 
action  is  referred,  judgment,  if  so  ordered,  may  be  entered  according  to  the  opinion 
of  the  court."  The  master,  however,  declined  to  do  so,  and  ultimately  made  an  award 
in  favor  of  the  plaintiff. 

Hayes,  Serjt,  now  moved  that  the  award  might  be  remitted  back  to  the  master 
for  re-consideration,  in  order  that  a  case  might  be  stated.  He  referred  to  the  8th 
section,  which  provides  that,  in  any  case  where  reference  shall  be  made  to  arbitration 
as  aforesaid,  the  court  or  a  judge  shall  have  power  at  any  time,  and  from  time  to 
time,  to  remit  the  matters  referred,  or  any  or  either  of  them,  to  the  re-consideration 
and  re-determination  of  the  said  arbitrator,  upon  such  terms  as  to  costs  and  otherwise 
as  to  the  said  court  or  judge  may  seem  proper;  and  he  submitted  that,  although 
in  general  parties  are  bound  by  the  decision  of  an  arbitrator  both  as  to  fact  and  law, 
they  having  selected  their  own  tribunal ;  yet,  under  this  act,  where,  if  any  [560] 
one  item  of  the  plaintiff's  claim  be  matter  of  account,  the  whole  may  be  compulsorily 
referred,  leaving  the  parties  no  election,  the  same  reasoning  does  not  apply.  He 
admitted  that,  in  Hogge  v.  Bwgess,  '■'<  Hurlst.  &  X.  293,  the  court  of  Exchequer  had 
held  that  the  rules  of  law  as  to  setting  aside  awards  under  ordinary  references  apply 
to  compulsory  references  under  the  Common  Law  Procedure,  1854,  and  that  the 
8th  section  of  that  act  only  enables  the  court  to  remit  the  matters  referred  to  the 
arbitrator  in  cases  where  they  would  otherwise  set  aside  the  award  :  but  he  urged 
that  the  matter  should  be  re-considered. 

Erle,  C.  J.  If  the  objection  here  were  tenable  in  point  of  law,  I  am  of  opinion 
that  there  is  no  foundation  in  fact.  I  incline  to  agree  with  the  court  of  Exchequer, 
that  all  objections  of  law  as  well  as  of  fact  are  exclusively  for  the  decision  of  the 
arbitrator  where  the  reference  is  made  under  the  Common  1  aw  Procedure  Act  as 
in  all  other  cases. 

Williams,  J.  1  am  of  the  same  opinion.  I  think  we  have  already  decided  in 
this  court  that  references  under  the  c  mpulsory  clauses  of  the  Common  Law  Pro- 
cedure Act,  1854,  stand  upon  precisely  the  same  footing  in  this  respect  as  any  other 
references.  The  legislature  having  put  the  master  in  the  same  position  as  any  other 
arbitrator,  it  follows  that  we  cannot  interfere  to  set  aside  his  award  except  in  cases 
of  misconduct,  or  for  some  fatal  defect  appearing  on  the  face  of  it. 

The  rest  of  the  court  concurring, 

Rule  refused  (a). 

[561]    Josiah  Bates  v.  Joseph  Bates.     Jan.  12th,  1861. 

The  defendant,  a  British  subject,  was  served  personally  in  California  with  a  writ  of 
summons  issued  under  the  18th  section  of  the  Common  Law  Procedure  Act,  1852, 
requiring  him  to  appear  thereto  within  fifty  days.  Upon  an  affidavit  of  the  debt 
being  due,  and  that  the  defendant's  property  in  England  was  being  disposed  of, 
the  court  made  an  order  that  the  plaintiff  be  at  liberty  to  proceed  in  eight  days, 
without  giving  the  defendant  any  notice  of  declaration.  The  court  refused  to  stay 
the  proceedings,  upon  an  appearance  entered  by  the  general  attorney  of  the  defen- 
dant after  the  expiration  of  the  eight  days. 

The  18th  section  of  the  Common  Law  Procedure  Act,  1852,  15  A:  1(J  Vict.  c.  70, 
enacts,  that,  in  case  any  defendant,  being  a  British  subject,  is  residing  out  of  the 
jurisdiction  of  the  superior  courts,  in  any  place  except  in  Scotland  or  Ireland,  it  shall 

(a)  See  Holland  v.  JudJ,  ante,  vol  iii.,  p.  826. 
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he  lawful  for  the  plaintiff  to  issue  a  writ  of  summons  in  the  form  contained  in  thp 
schedule  (A.)  to  this  act  annexed,  marked  No.  2,  which  writ  shall  bear  the  indorse- 
ment contained  in  the  said  form,  purporting  that  such  writ  is  for  service  out  of  the 
jurisdiction  of  the  said  superior  courts:  and  the  time  for  appearance  by  the  defen- 
dant to  such  writ  shall  be  regulated  by  the  distance  from  England  of  the  place  where 
the  defendant  is  residing;  and  it  shall  be  lawful  for  the  court  or  judge,  upon  being 
satisfied  by  affidavit  that  there  is  a  cause  of  action  which  arose  within  the  jurisdiction, 
or  in  respect  of  the  breach  of  a  contract  made  within  the  jurisdiction,  and  the  writ 
was  personally  served  upon  the  defendant,  or  that  reasonable  efforts  were  made  to 
effect  personal  service  thereof  upon  the  defendant,  and  that  it  came  to  his  knowledge, 
and  either  that  the  defendant  wilfully  neglects  to  appear  to  such  writ,  or  that  he  is 
living  out  of  the  jurisdiction  of  the  said  courts  in  order  to  defeat  and  delay  his 
creditors,  to  direct  from  time  to  time  that  the  plaintiff  shall  be  at  liberty  to  proceed 
in  the  action  in  such  manner  and  subject  to  such  conditions  as  to  the  court  or  judge 
may  seem  fit,  having  regard  to  the  time  allowed  for  the  defendant  to  appear  being 
reasonable,  and  to  the  other  circumstances  of  the  ease:  Provided  always  that  the 
plaintiff  shall  be  and  he  is  hereby  required  to  prove  the  amount  of  the  debt  or 
damages  claimed  by  him  in  such  action,  [562]  either  before  a  jury  upon  a  writ  of 
inquiry,  or  before  one  of  the  masters  of  the  said  superior  courts  in  the  manner  herein- 
after provided  ;  and  the  making  such  proof  shall  be  a  condition  precedent  to  his 
obtaining  judgment." 

A  writ  of  summons  was  issued  under  the  above  section  and  was  personally  served 
upon  the  defendant  in  California  on  the  10th  of  October  last,  requiring  him  to  appear 
within  fifty  days.  The  time  for  entering  an  appearance  having  elapsed,  and  none 
having  been  entered,  application  was  made  to  Byles,  J.,  at  Chambers,  that  the 
plaintiff  be  at  liberty  to  proceed,  and  the  learned  judge  marie  the  order  subject  to  the 
plaintiff's  filing  a  declaration  and  serving  the  defendant  with  notice  to  plead  thereto 
in  fifty  days. 

Garth  moved,  on  behalf  of  the  plaintiff,  upon  affidavits  shewing  that  the  defen- 
dant's property  in  this  country  was  being  disposed  of,  that  this  order  might  be  varied 
by  the  substitution  of  eight  for  fifty  days,  and  by  relieving  the  plaintiff  from  the 
necessity  of  serving  the  defendant  with  notice  of  the  declaration,  and  substituting 
a  nutice  stuck  up  in  the  Masters'  office,  as  was  done  in  Firmim  v.  Perry,  l'7  Law 
Times,  72.  There,  the  defendant  had  been  served  in  Australia,  the  writ  requiring 
him  to  appear  within  five  months,  and  Erie,  J.,  made  the  following  order  : — "  I  do 
onler  that  the  plaintiff  be  at  liberty  to  proceed  in  this  action  by  filing  a  declaration 
against  the  defendant,  requiring  him  to  plead  thereto  in  eight  days,  and  by  sticking 
up  a  notice  of  such  declaration  in  the  masters'  otlice  ;  and  that,  in  default  of  the 
defendant  pleading  within  the  said  eight  days,  it  be  referred  to  one  of  the  masters  to 
examine  into  and  see  that  the  plaintiff's  case  is  proved  by  affidavit  or  otherwise  as 
the  master  shall  think  fit  ;  and  that  the  plaintiff  shall  be  at  liberty  to  [563]  sign  final 
judgment  foi-  the  amount  found  due  by  the  master."  [Willes,  J.  If  the  defendant 
gets  the  declaration  in  California,  he  may  have  a  defence  to  the  action.  Erie,  ( '.  •!. 
I  have  a  recollection  of  having  interfered  in  two  cases  where  there  was  an  agent  in 
I  ondon  who  was  making  away  with  the  defendant's  property,  and  made  an  order  to 
proceed  in  eight  days  ;  and  this  seems  to  have  been  the  course  of  practice  at 
Chambers.  Willes,  .).  Such  an  order,  at  all  events,  should  not  be  made  without 
special  circumstances.  It  appears  that  the  Lord  Chief  Justice  and  my  Brothers 
Williams  and  Keating  have  been  in  the  habit  of  making  such  Orders  at  Chambers  as 
a  matter  of  course  ;  anil  for  the  future  1  shall  feel  myself  bound  to  adopt  the  same 
practice.  Keating,  J.  I  have  never  made  such  an  onler  without  being  satisfied  that 
the  circumstances  were  such  as  to  shew  a  necessity  for  prompt  proceeding.  Bui  I 
have  never  known  a  case  where  the  defendant  was  so  far  oil'  | 

|j;i,i:,  ( '.  .1.     1'pon  the  whole  1  think  .Mr.  Garth  is  entitled  to  tl der  he  pin 

Willes,  J.  I  must  confess  I  entertain  considerable  doubt.  Probably  my  opinion 
is  somewhat  warped  by  the  difficulties  which  the  clause  in  question  mel  with  at  its 

birth.      It   certainly  was  nut   the  intention  of    the  framers  "f    the  act   that    there  should 

be  judgment  without  a  declaration;  and,  if  there  be  a  declaration,  I  do  not  Bee  the 
justice  of  not  giving  the  defendant  notice  thereof  and  an  opportunity  of  pleading  to 

it.      The    intention    undoubtedly    was    that    such    opportunity   should    be    given.       We 

must,  however,  be  guided  by  what  the  legislature  have  said,  not  by  what  the  framers 
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of  the  act  intended.     And,  as  the  rest  of  the  court  think  that  the  order  should  go  so 
prayed,  I  am  content  to  concur :  [564]  but  I  am  clearly  of  opinion  that  such  an  order 
as  this  should  only  be  made  where  there  are  special  circumstances  to  justify  it. 
Rule  granted  (a). 

Jan.  26th. — An  appearance  having  been  entered,  after  the  expiration  of  the  eight 
days,  by  one  who  had  acted  as  the  general  attorney  of  the  defendant,  Byles,  J.,  at 
Chambers,  made  an  order  to  stay  the  proceedings. 

Garth  obtained  a  rule  to  rescind  the  last-mentioned  order,  on  the  ground  that  the 
appearance  was  unauthorized  and  too  late. 

H.  James  shewed  cause.  He  submitted  that  it  was  but  reasonable  that  the  defen- 
dant should  have  an  opportunity  of  pleading,  and  that  his  attorney  should  have  time 
to  consult  him  as  to  his  defence  to  the  action. 

Garth  was  not  called  upon. 

[565]  Erle,  C.  J.  I  am  of  opinion  that  the  order  to  stay  the  proceedings  in  this 
case  should  be  set  aside.  The  intention  of  the  court  in  granting  the  order  to  proceed, 
was,  to  give  effect  to  an  expensive  process  served  at  the  other  side  of  the  globe.  If 
the  defendant,  having  been  duly  served,  does  not  choose  to  instruct  some  one  to 
appear  for  him  according  to  the  exigency  of  the  writ,  he  must  take  the  consequences. 
Here,  the  service  of  the  writ  is  effected  in  California,  and  the  time  for  appearing, — 
fifty  days, — has  expired.  The  defendant  takes  no  notice.  Then,  the  plaintiff  obtains 
leave  to  proceed  in  eight  days.  That  period  also  is  allowed  to  elapse,  and  then  the 
general  attorney  for  the  defendant  comes  and  asks  to  have  the  proceedings  stayed 
until  he  can  communicate  with  the  defendant.  This  is,  in  truth,  tantamount  to 
asking  us  to  allow  the  writ  to  be  served  over  again.  I  think  we  should  be  rendering 
this  provision  of  the  statute  vain  and  illusory  if  we  permitted  the  plaintiff  to  be  put 
to  such  unreasonable  expense  and  delay. 

The  rest  of  the  court  concurring, 

Rule  absolute. 

[566]     Earle  v.  Hopwood.     Jan.  18th,  1861. 

[S.  C.  30  L.  J.  C.  P.  217  ;  3  L.  T.  670;  7  Jur.  N.  S.  775  ;  9  W.  R.  272. 
Referred  to,  Hilton  v.  Woods,  1867,  L.  R.  4  Eq.  439.] 

A  contract  whereby  an  attorney  stipulates  with  a  client  to  receive,  in  consideration 
of  the  large  advances  requisite  to  the  conducting  the  proceedings  to  a  successful 
issue,  over  and  above  his  legal  costs  and  charges,  a  sum  which  should  be  com- 
mensurate with  his  outlay  and  exertions,  and  with  the  benefit  resulting  to  the 
client, — is  void  on  the  ground  of  maintenance. 

The  declaration  stated  that,  before  the  making  of  the  agreement  thereinafter 
mentioned,  one  Robert  Gregge  Hopwood,  being  seised  in  fee  and  possessed  of  divers 
freehold  estates  and  other  property  of  great  value,  by  his  last  will  and  testament  in 
writing,  and  by  certain  codicils  thereto,  duly  made  and  published  in  that  behalf,  gave 
and  devised  the  said  estates  and  property  unto  the  defendant,  being  the  eldest  son 
and  heir  of  the  said  Robert  Gregge  Hopwood,  his  heirs  and  assigns,  for  ever,  subject 
to  certain  legacies  and  charges  therein  mentioned  ;  and  the  said  Robert  Gregge  Hop- 
wood  afterwards  died,  having  by  a  certain  other  will  purporting  to  be  made  shortly 
before  his  death  revoked  the  said  first-mentioned  will  and  codicils,  and  by  such  last- 
mentioned  will  gave  and  devised  the  said  estates  to  certain  persons  other  than  the 

(a)  The  rule  was  drawn  up  as  follows: — "Upon  reading  the  affidavit  of  Josiah 
Bates,  the  plaintiff,  &c.  &c,  it  is  ordered  that  the  said  plaintiff  be  at  liberty  to  pro- 
ceed in  this  action  by  filing  a  declaration  against  the  defendant  requiring  him  to 
plead  thereto  in  eight  days,  and  by  sticking  up  a  notice  of  such  declaration  in  the 
office  of  the  masters  of  this  court ;  and  that,  in  default  of  the  said  defendant's  pleading 
thereto  within  the  said  eight  days,  it  lie  referred  to  one  of  the  said  masters  to  examine 
into  and  see  that  the  said  plaintiff's  case  is  proved  by  affidavit  or  otherwise,  as  such 
master  shall  think  fit;  and  that  the  plaintiff  shall  be  at  liberty  to  sign  final  judgment 
for  the  amount  that  shall  be  found  due  by  the  said  master." 
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defendant :  That  the  defendant  having  reason  to  believe  that  the  said  last-mentioned 
will  had  been  obtained  and  procured  from  the  said  Robert  Gregge  Hopwood  while 
incapacitated  from  age  and  infirmity,  and  under  undue  and  improper  influence,  was 
desirous  of  taking  and  defending  all  necessary  proceedings  at  law  and  in  equity  to 
dispute  the  validity  of  the  said  last-mentioned  will,  and  to  have  the  same  declared 
invalid,  and  to  recover  and  obtain  possession  of  the  said  estates  and  property  ;  and  the 
defendant,  being  unable  to  advance  such  large  sums  of  money  as  would  necessarily  be 
required  for  and  be  expended  in  and  about  the  instituting  and  carrying  on  and 
defending  such  proceedings  at  law  and  in  equity  as  aforesaid,  applied  to  and  requested 
the  plaintiff  to  make  the  said  advances  for  the  purpose  aforesaid,  and  to  institute 
and  carry  on  and  defend  the  said  proceed-[567]-ings  as  the  attorney  and  solicitor  of 
the  defendant  for  the  purpose  aforesaid,  on  such  terms  as  should  be  agreed  upon 
between  them ;  which  the  plaintiff  agreed  to  do  upon  the  terms  proposed  and 
agreed  to  by  the  defendant  thereinafter  mentioned  :  That  thereupon,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff  would  advance  all  sums  of  money  and 
incur  all  pecuniary  liabilities  which  should  or  might  be  required  to  institute  and 
carry  on  and  defend  to  a  final  hearing,  decree,  and  judgment  all  necessary  pro- 
ceedings at  law  and  in  equity  to  determine  the  validity  or  invalidity  of  the  said  last- 
mentioned  will,  and  would  institute  and  carry  on  and  defend  the  same  as  the  attorney 
and  solicitor  of  the  defendant,  and  devote  his  utmost  skill,  care,  and  labour  thereto, 
he  the  defendant  promised  and  agreed  to  and  with  the  plaintiff,  that,  if  the  said 
proceedings  should  be  successful,  and  the  said  last-mentioned  will  be  declared 
invalid,  and  the  defendant  obtain  possession  of  the  said  estates  and  property,  he 
the  defendant,  in  compensation  and  reward  to  the  plaintiff  for  making  the  said 
large  advances,  incurring  the  said  pecuniary  liabilities,  and  devoting  his  utmost 
skill,  care,  and  labour  in  instituting  and  carrying  on  and  defending  the  said  pro- 
ceedings (the  defendant  being  without  adequate  means  of  paying  him  in  case  of 
failure),  would  pay  to  the  plaintiff,  over  and  above  all  legal  costs  and  charges 
incurred,  a  sum  of  money  according  to  the  interest  and  benefit  to  the  defendant  from 
possession  of  the  said  estates  and  property,  and  sufficient  to  compensate  and  reward 
the  plaintiff  for  making  the  said  advances,  incurring  the  said  pecuniary  liabilities, 
and  devoting  his  utmost  skill,  care,  and  labour  in  instituting  and  carrying  on  and 
defending  the  said  proceedings,  the  defendant  being  so  without  adequate  means  of 
paying  him  in  case  of  failure  :  That,  upon  the  making  of  the  said  agreement,  he  the 
plain  [568]-tiff  became  and  was  the  attorney  and  solicitor  of  the  defendant,  and  did 
as  such  attorney  and  solicitor  then  institute,  carry  on,  and  defend  certain  proceedings 
at  law  and  in  equity  for  and  on  behalf  of  the  defendant,  and  devote  his  utmost  skill, 
care,  and  labour  thereto,  and  did  advance  and  expend  in  and  about  the  same  large 
sums  of  money,  amounting,  to  wit,  to  45001.,  and  did  also  incur  large  pecuniary 
liabilities,  to  wit,  to  the  further  sum  of  70001.,  the  whole  of  which  said  sums,  together 
with  his  legal  costs  and  charges  in  respect  of  the  work  so  done  and  agreed  to  be  done 
by  him  as  the  attorney  and  solicitor  of  the  defendant  as  aforesaid,  amounting,  to  wit 
to  the  sum  of  50001.,  the  plaintiff  would  have  lost  in  case  of  failure:  That  afterwards, 
by  means  and  in  consequence  of  the  said  proceedings  so  instituted  and  carried  on 
and  defended  by  the  plaintiff  as  solicitor  and  attorney  as  aforesaid,  the  said  last- 
mentioned  will  was  decreed  and  adjudged  to  be  invalid,  and  the  defendant  succeeded 
in  recovering,  and  did  actually  recover  and  obtain  possession  of,  the  whole  of  the  said 
estates  and  property,  which  were  and  arc  of  the  yearly  value  of  80001.  and  upwards  : 
That  the  compensation  ami  reward  due  and  payable  by  the  defendant  to  the  plaintiff 
as  provided  by  the  said  agreement,  over  and  above  all  the  said  legal  costs  and  charges, 
amounts  to  a  large  sum  of  money,  to  wit,  the  sum  of  30,0001.  :  Ami  that,  although 
the  plaintiff  was  always  ready  ami  willing  to  do,  and  had  in  fact  done,  all  things  on 
his  part  which  it  was  necessary  he  should  be  ready  and  willing  to  do  and  should  do, 
and  all  conditions  precedent  had  been  performed  on  his  part,  ami  all  things  ami  times 

had  respectively  happened  and  elapsed  i"  entitle  the  plaintiff  to  have  the  said  agree 

ment  performed  by  the  defendant,  and  to  be  paid  by  the  defendant  the  said  sum  ol 
30,0001.:  Yet,  the  defendant  had  made  default  iii  paying,  and  had  not  paid  [569] 
to  the  plaintiff  the  said  sum  of  30,0001.,  or  any  pail  thereof,  contrary  to  the  said 
agreement,  &c. 

To  this  declaration,  the  defendant   pleaded,     fifthly,  that,  before  Buit,  be  paid, 

discharged,  and  satisfied  the  plaintiff  all  his  legal  COStS  and   charges   as  such  attorney 
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and  solicitor  as  aforesaid,  of,  for,  in,  about,  touching,  or  in  relation  to  tbe  said 
proceedings, — sixthly,  no  signed  bill  delivered  one  calendar  month  before  action 
brought,  pursuant  to  the  6  &  7  Vict.  c.  73. 

To  these  two  pleas  the  plaintiff  demurred,  assigning  for  causes, — as  to  the  fifth 
plea,  "that  the  payment  of  the  plaintiff's  legal  costs  and  charges  furnishes  no  answer 
to  tbe  claim  in  respect  of  which  this  action  is  brought," — and,  as  to  the  sixth  plea, 
"  that  the  fact  of  no  signed  bill  having  been  delivered  by  the  plaintiff  pursuant  to  the 
6  &  7  Vict.  c.  73,  constitutes  no  answer  to  the  claim  in  respect  of  which  the  present 
action  is  brought." 

The  defendant  joined  in  demurrer. 

Mellish  (with  whom  was  Pinder),  in  support  of  the  demurrers  (a).  If  the  declara- 
tion be  good,  there  will  be  no  difficulty  in  shewing  that  the  pleas  are  bad.  The 
question,  therefore,  will  be  whether  the  agreement  declared  on  is  legal  and  one  which 
the  court  will  enforce.  It  appears  that  the  defendant  was  a  devisee  [570]  under  a 
will,  which  will  was  revoked  by  a  subsequent  testamentary  paper  the  execution  of 
which  was  suggested  to  have  been  obtained  by  undue  and  improper  means.  The 
defendant  was  desirous  of  contesting  tbe  validity  of  this  last-mentioned  document; 
but,  being  without  funds  to  encounter  the  expensive  course  of  litigation  which  would 
be  necessary  to  effect  that  object,  he  enters  into  an  agreement  with  the  plaintiff  to 
furnish  him  with  the  requisite  moneys,— a  thing  which  the  plaintiff  was  not  bound  to 
do  simply  as  bis  attorney.  '\  his  contract,  it  is  submitted,  is  not  within  any  of  the 
statutes  as  to  champerty  or  maintenance,  or  within  any  of  the  decisions  thereon.  No 
advantage  is  taken  of  the  defendant.  There  is  no  bargain  for  the  plaintiff  to  have 
any  part  of  the  thing  which  is  in  litigation,  nor  for  the  payment  of  any  definite  sum, 
nor  for  a  security  from  the  defendant.  In  no  case  has  a  part}'  been  held  to  be  guilty 
of  champerty,  unless  there  has  been  a  stipulation  for  a  share  of  the  subject-matter 
in  contest:  2  Inst.  563,  564;  4  Bl.  Conmi.  135;  1  Russell  on  Crimes,  by  Greaves, 
1 75  ;  Koscoe,  Or.  Ev.  658.  [Erie,  C.  J.  Maintenance,  it  may  be.]  That  depends 
upon  the  illegal  fostering  of  a  litigation.  In  Hawk.  P.  C.  454,  it  is  said,— "  Mainten- 
ance is  commonly  taken  in  an  ill  sense,  and,  in  general,  seemeth  to  signify  an  unlawful 
taking  in  hand  or  upholding  of  quarrels  or  sides,  to  the  disturbance  or  hindrance  of 
common  right."  In  2  Inst.  563,  it  is  said  :  "  If  a  father  be  impleaded,  he  may  infeoff 
his  son  for  his  assistance,  maintenance,  and  comfort.  So  it  is  that  the  son  may  of  his 
own  money,  and  in  his  own  name,  give  fees  to  his  father's  counsel  or  attorney,  with- 
out any  expectation  of  re-payment,  and  so  may  the  father  to  his  son's  counsel ;  for,  he 
is  prochein  ami  :  but  so  cannot  the  Serjeant  nor  apprentice,  for  that  their  counsel, 
advice,  and  direction  in  law  is  only  [571]  saved  to  them.  But  the  attorney  may  in 
his  master's  name  lay  out  his  own  money  to  his  counsel,  to  be  repaid  to  him  by  his 
master  again."  So  in  Russell,  176,  it  is  said:  "There  are  many  acts  in  the  nature 
of  maintenance  which  become  justifiable  from  the  circumstances  under  which  they 
are  done.  They  may  be  justifiable,  1.  in  respect  of  an  interest  in  the  thing  in  vari- 
ance ;  2.  in  respect  of  kindred  or  affinity  ;  3.  in  respect  of  other  relations,  as  that  of 
lord  and  tenant,  master  and  servant ;  4.  in  respect  of  charity  ;  5.  in  respect  of  the 
profession  of  the  law."  [Erie,  C.  .1.  Is  not  the  limit  the  advance  in  the  capacity  of 
attorney?  Beyond  that,  whether  done  by  an  attorney  or  by  any  one  else,  it  may  be 
maintenance.  What  a  man  does  as  attorney  is  not  maintenance  :  but  he  must  not 
make  a  speculative  bargain  apart  from  and  independent  of  his  character  of  attorney. 
The  matter  was  a  good  deal  discussed  in  the  recent  case  of  Sprite  v.  Portir,  7  Ellis  & 
B.  58.]  That  was  not  the  case  of  an  attorney  :  and  there  was  a  bargain  for  a  portion 
of  the  property  in  dispute  or  some  profit  out  of  it.  Lord  Campbell,  in  delivering 
judgment,  there  says  :  "  Here  we  have  maintenance  in  its  worst  aspect.  The  plaintiff 
and  Rozas,  entire  strangers  to  the  property  which  they  say  the  defendant  has  a  title 
to,  but  which  is  in  the  possession  of  another  claiming  title  to  it,  agree  with  him  that 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 
"That  the  fifth  plea  is  bad,  on  the  ground  that  the  declaration  does  not  seek  to 

recover  the  plaintiff's  legal  costs  as  the  defendant's  attorney  and  solicitor  ;  and  that 

the  payment  of  these  costs  is  quite  immaterial : 

"  And  that  the  sixth  plea  is  bad,  because  it  appears  by  the  declaration  that  the  action 

is  not  brought  to  recover  fees,  charges,  and  disbursements  as  an  attorney  and  solicitor 

for  the  defendant :  and  that  therefore  'no  signed  bill  delivered '  is  not  a  good  plea." 
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legal  proceedings  shall  l>e  instituted  in  his  name  for  the  recovery  of  it,  and  that  they 
will  supply  him,  not  with  any  specified  or  definite  documents  or  information,  hut  with 
evidence  that  should  lie  sufficient  to  enable  him  successfully  to  recover  the  properl )  . 
Each  of  them  is  to  have  one  fifth  of  the  property,  when  so  recovered  ;  and,  unless  the 
evidence  with  which  they  supply  him  is  sufficient  for  this  purpose,  they  are  to  receive 
nothing.  They  are  not  to  employ  the  attorney  or  to  advance  money  to  carry  on  the 
litigation;  but  they  [572]  are  to  supply  that  upon  which  the  event  of  the  suit  must 
depend,  evidence:  and  they  are  to  supply  it  of  such  a  nature  and  in  such  quantity 
as  to  ensure  success.  The  plaintiff  purchases  an  interest  in  the  property  in  dispute, 
bargains  for  litigation  to  recover  it,  and  undertakes  to  maintain  the  defendant  in  the 
suit  in  a  manner  of  all  others  the  most  likely  to  lead  to  perjury  and  to  a  perversion 
of  justice.  Upon  principle,  such  an  agreement  is  clearly  illegal  :  and  Stanley  v.  Jones, 
7  Bingh.  369,  5  M.  &  P.  193,  is  an  express  authority  to  that  effect."  In  Stanley  v. 
Jones,  the  plaintiff  bargained  for  a  share  of  the  sum  to  bo  recovered  in  the  action. 
"  The  agreement,''  said  Tindal,  C.  J.,  in  giving  judgment,  "is,  in  effect,  a  bargain  by 
a  man  who  has  evidence  in  his  own  possession  respecting  a  matter  in  dispute  between 
third  persons,  and  who  at  the  same  time  professes  to  have  the  means  of  procuring 
more  evidence,  to  purchase  from  one  of  the  contending  parties  at  the  price  of  the 
evidence  which  he  so  possesses  or  can  procure,  an  eighth  part  or  share  of  the  sum  of 
money  which  shall  be  recovered  by  means  of  the  production  of  that  very  evidence. 
And  we  all  agree  in  thinking  that  such  an  agreement  cannot  be  enforced  in  a  court  of 
law.  The  offence  of  champerty  is  defined  in  the  old  books  to  be,  the  unlawful  main- 
tenance of  a  Suit,Tn  consideration  of  some  bargain  to  have  part  of  the  thing  in  dispute, 
or  some  profit  out  of  it.  That  this  was  considered  in  earlier  times,  and  in  all 
countries,  an  offence  pregnant  with  great  mischief  to  the  public,  is  evident  from  the 
provisions  made  by  our  law  in  the  statutes  of  Westminster  first  and  second,  and  from 
the  language  of  the  civil  law,  which  was  afterwards  received  at  the  law  over  the 
greater  part  of  the  continent : "  2  Inst.  484.  [Williams,  J.  Is  there  any  difference 
between  an  agreement  for  a  proportion  of  the  sum  to  be  recovered  in  the  [573] 
action,  and  a  stipulation  to  receive  a  sum  which  bears  a  certain  proportion  to  the 
sum  to  be  recovered  ?]     Perhaps  not. 

Lush,  <j.  C.  (with  whom  were  Monk,  Q.  C,  and  Milward),  contra,  was  not  called 
upon  (a). 

Kki.E,  C.  J.  I  am  clearly  of  opinion  that  our  judgment  must  be  for  the  defendant 
in  this  case.  The  contract  would  have  been  directly  in  violation  of  the  laws  against 
maintenance,  if  the  stipulation  had  been  that  the  plaintiff,  as  attorney  in  the  suit,  in 
consideration  of  his  advancing  the  funds  necessary  for  carrying  on  the  litigation, 
should  receive  a  portion  of  the  proceeds  or  property  to  be  recovered.  Here,  the 
stipulation  is,  that,  in  consideration  that  the  plaintiff  would  advance  all  sums  of 
money  and  incur  all  pecuniary  liabilities  which  should  be  required  to  carry  on  the 
litigation,  and  devote  his  skill  and  labour  thereto,  the  defendant  would,  if  the  pro- 
ceedings should  be  success-[574]-ful,  in  compensation  and  reward  for  the  plaint  ill's 
advances,  &c.,  pay  him  over  and  above  his  legal  costs  and  charges  a  sum  of  money 
according  to  the  interest  and  benelit  to  him  the  defendant  from  the  possession  of  the 
estates  and  property,  and  sufficient  to  compensate  and  reward  him  for  making  the 
advances,  &c.     That  bargain  seems  to  me  to  fall  precisely  with  the  rule  as  to  niain- 

(a)  The  points  marked  to  be  argued  on  the  part  of  the  defendant  were  as  follows  j 

"That  the  declaration  is  substantially  vicious  and  bad  in  law,  as  disclosing  only  an 
illegal,  corrupt,  and  void  contract: 

"That  it  is  founded  on  maintenance  or  champerty,  or  both,  and  on  an  attempt  to 
entitle  an  attorney,  qua  attorney,  to  contract  for  more  than  allowed  professional 
charges : 

"That  the  fifth  plea  is  good  in  law,  on  the  ground  that  an  attorney  cannot  law 
fully  contract  for  any  remuneration  beyond  usual  and  recognized  fees,  charges,  ami 
disbursements  for  business  done  by  him  as  an  attorney,  all  which  fees,  charges,  and 
disbursements,  it  stands  admitted,  have  been  paid  : 

"  And  that  the  sixth  plea  is  good  in  law,  because  it  is  shewn  by  the  declaration 
that  the  plaintiff's  claim  is  founded  on  business  done  by  him  as  an  attorney,  wherefore 
a  delivery  of  a  signed  bill  by  the  plaintiff  before  suit  was  imperative  upon  him,  by 
force  of  the  statute." 

C.  P.  xx.— 8 
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tenance.  The  only  difference  between  the  two  casss  is,  that,  in  the  former,  the  party 
would  have  the  security  of  the  property,  whereas  here  he  has  only  the  personal 
security  of  the  defendant.  But,  if  the  defendant  be  a  solvent  man,  he  gets  a  share 
of  the  property  by  another  mode,  viz.  by  suing  him  and  obtaining  judgment.  I  am 
clearly  of  opinion  that  the  contract  is  void  on  the  ground  of  maintenance. 

"Williams,  J.,  and  Keating,  J.(a),  concurring, 

Judgment  for  the  defendant. 


[575]  The  Company  of  Proprietors  of  the  Navigation  of  the  River 
Medway  v.  The  Eight  Hon.  Charles  Earl  of  Romney  and  Others. 
1861. 

[S.  C.  30  L.  J.  C.  P.  236 ;  4  L.  T.  87  ;  7  Jur.  N.  S.  846 ;  8  W.  E.  489.  Eeferred 
to,  Brumfitt  v.  Roberts,  1870,  L.  E.  5  C.  P.  233  ;  Witts  and  Berks  Canal  Navigation 
( 'tmi/itiiiu  v.  Swindon  Waterworks  Company,  1873-75,  L.  E.  9  Ch.  455,  n.  ;  L.  E. 
7  H.  L.697.] 

By  a  public  act  of  parliament  (13  G.  2,  c.  26),  certain  persons  were  incorporated, 
with  the  usual  powers,  for  the  purpose  of  making  the  river  Medway  and  streams 
thereinto  flowing  navigable,  and  it  was  amongst  other  things  enacted  that  "the 
said  river  or  streams  so  to  be  made  navigable,  and  all  lands,  tenements,  and  heredita- 
ments to  be  by  them  (the  company)  made  use  of  for  the  benefit  of  the  said  navigation 
by  virtue  of  a  former  act  and  that  act,  should  be  and  were  thereby  vested  in  the 
said  company,  their  successors,  heirs,  and  assigns  for  ever." — The  defendants  erected 
works  on  the  banks  of  the  river  for  the  purpose  of  raising,  and  thereby  raised,  water 
from  the  river,  for  the  supply  of  the  county  lunatic  asylum  and  county  gaol : — 
Held,  that  the  statute  created  in  the  company  a  property  and  interest  in  the  water 
of  the  river  which  was  interfered  with  by  the  abstraction  of  it  for  the  purposes  to 
which  it  was  applied  by  the  defendants, — purposes  more  extensive  than  those  for 
which  a  riparian  proprietor,  as  such,  could  insist  upon  appropriating  the  stream  as 
it  passed  by  his  land  ;  and  that  it  was  not  necessary  to  the  maintenance  of  the 
action  that  there  should  be  actual  damage  to  the  navigation,  inasmuch  as  the 
legislature  intended  to  give  the  company  such  an  interest  in  all  the  water  of  the 
river  for  the  purposes  of  the  navigation  as  was  interfered  with  by  the  abstraction  of 
any  part  thereof. — Whether  or  not  the  riparian  proprietors  could  exercise  for  the 
benefit  of  the  land  adjoining  the  river  the  rights  which  ordinarily  belong  to  such 
proprietors, — quaere  1 

This  action  was  brought  by  the  plaintiffs  against  the  defendants  for  an  alleged 
trespass  committed  on  land  claimed  by  the  plaintiffs,  described  as  land  covered  with 
water,  called  the  Eiver  Medway,  by  entering  thereon  and  placing  a  pipe  therein  for 
conveying  water  from  the  said  river,  and  also  for  continuing  the  pipe  in  the  said  land 
after  notice  to  remove  or  stop  up  the  same ;  and  also  for  an  alleged  wrongful  diversion 
and  abstraction  of  water  from  the  said  river,  whereby  the  depth  of  the  water  was 
alleged  to  have  been  diminished  and  the  river  rendered  less  navigable, — the  plaintiffs 
claiming,  under  the  acts  of  parliament  hereinafter  mentioned,  to  be  the  owners  and 
proprietors  of  the  river  and  in  possession  thereof  and  of  the  water  flowing  along  the 
same,  and  by  reason  thereof  entitled  to  the  full  use  and  enjoyment  of  such  water 
without  interruption  by  the  defendants. 

The  defendants  by  their  pleas  denied  the  alleged  trespass  and  wrongful  acts  and 
the  alleged  rights  claimed  by  the  plaintiffs.  And  the  defendants  further  alleged  that 
the  river  was  a  common  public  and  navigable  river,  subject  to  the  tolls  mentioned  in 
the  said  [576]  acts  of  parliament,  and  that  only  under  the  said  acts  of  parliament  was 
the  said  land  the  plaintiffs'  for  the  purposes  only  in  those  acts  mentioned ;  and  that 
the  defendants,  as  justices  of  the  peace  for  the  county,  and  members  of  the  committee 
of  visitors  for  the  county  lunatic  asylum  and  of  the  county  gaol,  claimed  a  right  to 
convey  water  from  the  river  to  the  county  lunatic  asylum  and  to  the  county  gaol,  and 
to  divert  and  abstract  water  from  the  said  river  for  the  necessary  drink  and  domestic 
use  of  the  inhabitants  of  the  said  gaol  and  asylum,  and  to  lay  and  continue  the  pipe 

(a)  "VVilles,  J.,  was  engaged  in  the  Divorce  Court. 
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in  the  river  Med  way  for  those  purposes;  and  alleged  that  they  did  not  sensibly  or  in 
any  material  degree  diminish  the  depth  of  the  water  in  the  said  river,  nor  were  the 
waters  thereof  rendered  less  navigable  or  the  navigation  impeded  or  interfered  with. 

The  plaintiffs  demurred  bo  the  two  last  pleas  and  joined  issue  on  all  the  pleas  ;  and 
the  case  came  on  for  trial  at  the  Kent  Summer  Assizes,  1859,  before  Crowder,  J.,  and 
a  special  jury,  when,  by  consent  of  the  parties,  and,  by  order  of  nisi  priua,  a  verdict 
was  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — ■ 

The  parties  are  a  body  corporate  acting  under  the  provisions  of  an  act  of  parliament 
made  and  passed  in  the  17th  year  of  the  reign  of  King  Charles  the  Second  (c.  11), 
intituled  "An  Act  for  making  the  river  of  Medway  navigable,  in  the  counties  of  Kent 
anil  Sussex,"  and  of  another  act  of  parliament  made  and  passed  in  the  13th  year  of 
the  reign  of  King  George  the  Second  (c.  26),  intituled  "An  Act  to  revive,  explain, 
and  amend  an  act  made  in  the  16th  and  17th  years  of  the  reign  of  his  late  Majesty 
King  Charles  the  Second,  intituled  '  Au  Act  for  making  the  river  of  Medway  navigable, 
in  the  counties  of  Kent  and  Sussex,'  " 

Copies  of  these  acts  of  parliament  accompanied  and  were  to  be  deemed  to  form 
part  of  the  case. 

[577]  Since  the  passing  of  the  said  acts  of  parliament,  the  plaintiffs,  within  the 
limits  mentioned  in  such  acts,  and  for  the  purposes  of  those  acts,  have  made  and  kept 
the  river  Medway  navigable,  and  from  time  to  time  cleansed,  widened,  and  deepened 
the  same,  and  removed  impediments  to  the  navigation,  and  constructed  between  Forest 
Kow  and  Maidstone  fourteen  locks  and  weirs,  tumbling-bays,  and  other  wrorks  for 
the  improvement  of  the  navigation,  and,  amongst  others,  they  have  constructed  a 
lock  on  the  river  at  East  Farleigh,  in  the  county  of  Kent,  distant  about  two  miles 
from  Maidstone,  higher  up  the  river,  and  between  Maidstone  and  Forest  Kow. 

The  plaintiffs  have  also  from  time  to  time  since  the  passing  of  the  said  acts  been 
in  the  habit  of  selling  sand  and  gravel  which  has  been  dug  out  of  the  bed  of  the  river 
in  the  necessary  process  of  deepening  the  same,  and  have  also  during  the  same  period 
been  accustomed  to  dig  out  and  sell  to  parties  applying  for  the  same,  as  well  as  to 
grant  to  the  adjoining  land-owners  upon  their  application  permission  to  dig  out  of 
the  bed  of  the  river  and  remove  for  their  own  use,  sand  and  gravel  which  presented 
no  obstruction  to  the  navigation  :  but  no  sand  or  gravel,  so  far  as  appears,  has  ever 
since  the  passing  of  the  said  acts  been  removed  from  the  bed  of  the  river  without  the 
permission  of  the  plaintiffs. 

Since  the  passing  of  the  said  acts  persons  desirous  of  erecting  mills  along  that  part 
of  the  Medway  to  which  these  acts  relate,  have  always  previously  applied  to  the 
plaintiffs  for  permission  to  use  the  water  of  the  river  for  the  purposes  of  their  mills. 
Such  permission  has  sometimes  been  granted  and  sometimes  refused  by  the  plaintiffs: 
but  it  does  not  appear  that  the  water  has  ever  been  used  without  the  permission  of 
the  plaintiffs  for  any  mill  erected  since  the  passing  of  the  said  acts. 

[578]  Prior  to  and  since  the  year  1769,  one  of  the  land-owners  having  meadow 
lands  adjoining  that  part  of  the  Medway  to  which  the  said  acts  of  parliament  relate, 
has  claimed  and  exercised  without  interruption  the  right  of  diverting  the  water  from 
the  river  at  certain  seasons,  for  the  period  of  forty  hours  at  a  time,  for  the  purpose  of 
flooding  his  said  lands,  the  surplus  water  not  absorbed  being  returned  by  him  into 
the  water  at  a  lower  point :  but  there  is  no  direct  evidence  to  shew  how  such  right 
arose,  or  at  what  period  it  was  first  claimed  or  exercised. 

The  plaintiffs  have  at  different  periods  since  the  passing  of  the  said  acts  of  parliament 
purchased  and  taken  conveyances  of  portions  of  the  banks  of  the  said  river,  and  have 
used  part  of  the  land  so  purchased  for  the  purpose  of  towing  paths,  and  other  part 
thereof  for  the  purpose  of  widening  the  river:  but  there  is  no  evidence  thai  the 
plaintiffs  have  ever  purchased  or  taken  a  conveyance  of  any  part  of  the  original  bed 
of  the  said  river  as  it  existed  at  the  time  of  the  passing  of  the  said  acts. 

The  defendants  are  justices  of  the  pence  for  the  county  of  Kent,  and  members  of 
the  committee  of  visitors  for  the  Kent  County  Lunatic  Asylum  and  for  the  Kent 
County  (  iaol. 

The  Kent  county  lunatic  asylum  is  situate  at  Banning  Heath,  and  distant  about 
one  mile  from  the  East  Farleigh  Lock,  and  at  an  elevation  of  about  250  feet  from 
that  lock  ;  and  between  it  and  the  river  Medway  lie  the  turnpike-road,  the  South 
Eastern  Railway,  and  various  inclosures  the  property  of  third  parties  :  and  the  county 
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gaol  is  situate  at  the  further  end  of  the  town  of  Maidstone,  and  distant  about  three 
miles  from  the  East  Farleigh  Lock,  and  is  separated  from  the  river  Medway  by  a 
great  part  of  the  town  of  Maidstone,  and  by  the  lands  of  third  parties. 

[579]  In  the  year  1856,  the  committee  of  visitors  for  the  asylum,  being  desirous 
of  obtaining  a  supply  of  water  from  the  river  Medway  for  the  use  of  the  asylum, 
applied  to  the  plaintiffs  and  obtained  their  permission  to  take  from  the  river  Medway 
above  Farleigh  Lock  a  sufficient  supply  of  water  for  the  use  of  the  asylum  only, 
on  payment  of  51.  a  year  by  the  defendants  to  the  plaintiffs. 

In  order  to  effect  this  object,  the  visitors  of  the  asylum  obtained  possession  from 
the  South  Eastern  Railway  Company  of  a  piece  of  ground  near  the  lock,  part  of 
certain  ground  belonging  to  that  company  which  adjoins  the  river  on  the  eastern  side 
of  Farleigh  Bridge,  with  the  liberty  and  license  of  laving  down  a  pipe  through  such 
adjoining  land  into  the  river,  and  erected  on  the  land  possession  of  which  was  obtained 
as  aforesaid  a  water  wheel  and  pumps  and  machinery  necessary  to  raise  the  water  to 
the  asylum,  and  laid  down  a  pipe  through  the  bank  of  the  aforesaid  adjoining  laud 
into  the  river  Medway,  and  at  the  distance  of  a  few  feet  above  the  aforesaid  lock  at 
East  Farleigh.  Through  this  pipe  the  water  flowed  from  the  Medway  into  a  cistern 
from  which  a  sufficient  portion  for  the  purposes  aforesaid  was  pumped  up  by  means  of 
the  water-wheel  and  machinery  (such  water-wheel  and  machinery  being  worked  by 
part  of  the  water  taken  from  the  Medway),  and  thence  conveyed  by  another  pipe  to 
the  asylum, — the  surplus  water  required  for  turning  the  wheel  and  working  the 
pumps  being  returned  into  the  river  below  the  lock,  by  another  pipe  laid  down  for 
that  purpose. 

These  works  were  constructed  with  the  knowledge  of  the  general  manage)  s 
employed  by  the  plaintiffs  ;  and  no  objection  was  ever  made  by  the  plaintiffs  to  the 
means  of  taking  the  water  employed  by  the  visitors,  before  the  permission  to  take  it 
was  revoked  as  hereinafter  mentioned. 

[580]  .Subsequently  to  the  erection  of  the  said  water-wheel  and  machinery,  that 
is  to  say,  in  the  year  1858,  the  supply  of  water  for  the  use  of  the  county  gaol  was 
found  very  insufficient ;  and  the  county  surveyor  having  suggested  the  idea  of 
supplying  the  gaol  from  the  river  Medway  by  means  of  the  above-mentioned  water- 
works, and  inquired  of  the  plaintiffs  whether  they  would  consent  to  allow  the  further 
supply  of  water  to  be  taken  from  the  river  by  means  of  the  same  machinery  through 
the  reservoir  at  the  lunatic  asylum,  the  plaintiffs  were  willing  to  give  their  consent  on 
being  paid  by  the  county  the  further  sum  of  151.  a  year  as  rent. 

On  the  subject,  however,  being  reported  to  the  court  of  general  sessions,  the  defen- 
dants denied  that  the  plaintiffs  had  the  right  to  make  any  charge  for  the  use  of  the 
surplus  water  not  required  for  the  purpose  of  navigation ;  and  the  defendants,  without 
the  permission  of  the  plaintiffs,  laid  down  pipes  from  the  asylum  to  the  gaol,  and  by 
the  same  machinery  erected  for  pumping  up  the  water  for  the  purpose  of  supplying 
the  asylum,  obtained  a  supply  of  water  taken  from  the  river,  not  only  for  the  asylum, 
but  for  the  county  gaol,  and  the  defendants  declined  paying  any  rent  or  compensation 
to  the  plaintiffs  for  so  doing. 

The  circumstance  of  the  gaol  being  so  supplied  having  come  to  the  knowledge  of 
the  plaintiffs,  certain  correspondence  took  place  between  the  parties ;  and,  under  a 
threat  by  the  plaintiffs  of  cutting  off  the  supply  unless  the  matter  were  arranged,  the 
defendants,  on  the  16th  of  March,  1859,  discontinued  the  supply  of  water  from  the 
reservoir  at  the  asylum  to  the  gaol;  but,  on  the  18th  of  April,  1859,  the  defendants 
again  turned  on  the  water  from  the  asylum  for  the  use  of  the  gaol. 

Further  correspondence  then  took  place  between  the  parties,  which  resulted  in  the 
plaintiffs,  on  the  19th  of  [581]  May,  1859,  revoking  the  permission  given  by  them  to 
take  water  from  the  river  Medway. 

Notwithstanding,  however,  this  revocation,  the  defendants  have  ever  since  continued 
to  use  the  pipe  and  machinery  and  to  take  water  from  the  river  for  the  purpose  of  turn- 
ing the  said  water-wheel  and  working  the  pump,  and  supplying  both  the  asylum  and 
the  gaol  with  water ;  and  the  asylum  and  gaol  continue  to  be  and  still  are  supplied 
with  water  so  taken. 

The  court  was  to  be  at  liberty  to  draw  any  inference  of  fact  from  the  facts  herein 
stated  which  a  jury  might  draw. 

By  the  order  of  nisi  prius,  it  was  stipulated  that  this  case  should  be  settled  by 
Mr.  Archibald,  if  the  parties  should  differ  (which  event  of  course  happened);  and  it 
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also  stipulated  and  agreed  thereby  that,  if  the  court  should  think  the  question  of 
injury  to  the  navigation  material  to  the  decision  of  the  court,  thru  this  case  should 
lie  referred  back  to  the  said  .Mr.  Archibald,  to  ascertain  and  state  therein  whether  the 
diversion  of  the  water  was  injurious  to  the  navigation  of  the  river. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled 
to  recover  upon  hoth  or  either  of  the  counts  in  the  declaration. 

If  the  court  should  lie  of  opinion  in  the  affirmative,  then  judgment  was  to  be 
entered  for  the  plaintiffs  accordingly,  for  the  sum  of  201.  and  costs:  But,  if  the 
court  should  be  of  opinion  in  the  negative,  then  judgment  of  nolle  prosequi  was 
to  he  entered  for  the  defendants,  with  costs. 

Lush,  Q.  C.  (with  whom  was  Honyman),  for  the  plaintiffs  (a).  Under  the  acts 
of  parliament  referred  to  [582]  in  the  case,  the  river  Med  way  and  the  bed  and  soil 
thereof  and  the  waters  therein  are  vested  in  the  plaintiffs,  and  no  person  can  have 
any  right  without  their  permission  to  abstract  any  of  the  water  within  the  limits 
over  which  their  rights  and  jurisdiction  extend.  The  acts  of  parliament  referred 
to  in  the  case  are,  the  10  &  17  Car.  2,  c.  11,  and  the  13  G.  2,  c.  2G.  By  the 
former,  after  reciting  "that  making  the  river  Med  way  and  all  other  rivers,  streams, 
and  watercourses  falling  thereinto,  in  the  counties  of  Kent  and  Sussex,  navigable,  had 
been  upon  view  found  to  be  feasible,  and  would  be  of  great  use  for  the  better  and 
more  easy  and  speedy  portage  of  iron,  ordnance,  balls,  timber,  and  other  materials  in 
places  adjacent  made,  forged,  and  provided  for  his  Majesty's  service,  at  all  times,  and 
more  especially  at  such  times  and  seasons.in  the  year  as  the  same  could  not  otherwise 
be  brought  out  of  those  parts,  and  would  be  advantageous  to  the  inhabitants  and  all 
others  concerned,  as  well  for  carriage  of  the  commodities  aforesaid  as  of  wood,  corn, 
and  grain,  hay,  hops,  wool,  leather,  and  all  other  provisions  growing  and  accruing 
from  thence,  as  also  of  coals,  lime,  stone  wares,  and  all  other  necessaries  and  com- 
[583]  modities  to  be  carried  thither,  whereby  commerce  and  trade  would  be  much 
increased,  and  the  public  weal  advanced," — it  was  enacted  "  that  it  should  and  might 
be  lawful  for  certain  persons  therein  named  to  make  the  said  river  and  the  streams 
running  thereinto  navigable,"  in  such  manner  as  by  the  said  act  is  limited  and  directed  ; 
and  commissioners  were  also  therein  appointed,  with  power  to  adjudge  and  determine 
proper  satisfaction  to  all  person  and  persons,  bodies  politic  and  corporate,  for  any  loss 
or  damage  to  be  by  them  sustained,  by  cutting,  digging,  or  otherwise  damnifying  their 
lands  and  tenements  in  making  the  said  river  and  streams  navigable,  with  a  power  to 
appoint  new  commissioners  in  the  stead  of  those  dying  or  refusing  to  act.  By  the 
13  &.  2,  c.  26, — after  reciting  that  the  powers  by  the  former  act  created  were  never 
carried  into  execution,  and  that  the  several  persons  authorized  thereby  to  make  the 
said  river  and  streams  navigable,  and  the  several  commissioners  therein  named  and 
appointed  were  all  since  dead,  without  any  proper  successors  appointed  in  their  stead 
in  manner  as  by  that  act  was  directed;  and  that  the  making  of  the  said  river  and 
streams  navigable  at  this  time  was  likely  to  be  of  great  utility  to  the  public,  by 
reason  that  great  quantities  of  timber  growing  on  the  woods  of  Kent  and  Sussex, 
through  which  the  said  river  and  streams  ran,  and  which  was  allowed  to  be  the 
best  in  this  kingdom  for  the  use  of  his  Majesty's  navy,  could  not  be  conveyed  to 
any  market  but  at  a  very  large  expense  by  reason  of  the  badness  of  the  roads  in 
those  parts;  and  that  divers  persons  thereinafter  named,  and  many  others,  were 
desirous  to  become  undertakers  for  making  the  said  river  Medway  ami  streams 
navigable,    and   had  agreed  to  raise  amongst    themselves  a  sum  of  money  sufficient 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaint  ill's  were  as  follows  : — 

"  1.  That,  upon  the  true  construction  of  tin'  company's  acts  of  parliament,  tin'  lied 
and  wafer  of  the  Medway  are  vested  in  the  plaint  ill's. 

"2.  That  this  construction  of  the  company's  arts  i.s  corroborated  by  the  various 
acts  of  ownership  and  other  evidence  set  forth  in  the  case: 

"  .'i.  That  the  defendants  shew  no  right  to  take  away  any  of  the  water  of  tin' 
Medway  : 

"I.  That,  assuming  that  the  riparian  proprietors  would  be  justified  in  taking  the 
water  for  purposes  Bucb  as  those  mentioned  in  the  defendants  pleas,  the  defendants, 

not  being  riparian  proprietors,  had  no  right  so  to  do: 

"5.  That  the  mere  abstraction  of  the  water  is  in  itself  a  violation  of  the  plaintiffs' 
rights,  and  that  the  question  of  actual  injury  to  the  navigation  is  wholly  immaterial." 
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for  that  purpose, — incorporated  the  undertakers  by  the  name  of  "  The  [584]  Com- 
pany of  Proprietors  of  the  Navigation  of  the  River  Medway,"  who  by  s.  2  were 
empowered  to  cleanse,  scour,  dig,  widen,  and  deepen  the  river  and  streams,  &c,  to 
make  new  channels,  &c,  to  remove  all  impediments,  to  erect  locks,  &c,  and  by  those 
and  other  means  to  make  the  same  navigable,  and  to  make  wharves  and  other  neces- 
sary erections  both  on  the  said  river  and  streams  and  lands  adjoining,  in  such  manner 
as  the  proprietors  in  and  by  the  said  former  act  were  impowered  to  do  :  and  the  section 
then  proceeded  to  enact  that  "  the  said  river  or  streams  so  to  be  made  navigable,  and 
all  lands,  tenements,  and  hereditaments  to  be  by  them  (the  company)  made  use  of  for 
the  benefit  of  the  said  navigation  by  virtue  of  the  former  and  this  present  act,  shall 
be  and  are  hereby  vested  in  the  said  company,  their  successors,  heirs,  and  assigns  for 
ever."  And  by  s.  4,  upon  payment  of  compensation,  the  company  were  impowered 
to  use  lands,  and  thereupon  erect  works,  and  do  anything  for  carrying  on  and  main- 
taining the  said  navigation  and  works,  and  to  have,  use,  and  enjoy  the  same  for  their 
own  use  and  benefit.  Whether  or  not  the  soil  passes  to  the  company  by  these  words, 
it  is  clear  that  the  river  does.  [Willes,  J.  Is  that  so  clear  ?  I  remember  the  question 
arising  upon  the  River  Lea  acts  ;  and  it  was  treated  as  a  very  grave  one.]  The  case 
of  The  Rochdale  Canal  Company  v.  King,  14  Q.  B.  122,  goes  even  further  than  is  necessary 
for  the  decision  of  this  case.  There,  the  statute  34  G.  3,  c.  78,  impowered  a  company 
to  purchase  lands  for  making  and  maintaining  a  navigable  canal,  and  contained  pro- 
visions with  respect  to  the  conveyance  of  the  land  and  its  vesting  in  the  company  on 
payment  of  the  price  assessed  by  compensation  juries.  It  was  also  provided  by  the 
same  act  (explained  by  the  46  G.  3,  c.  xx.,  s.  23),  that  manufacturers  within  a  certain 
distance  of  the  canal  might,  after  notice  to  the  proprietors  of  the  canal,  lay  down  pipes 
to  supply  their  steam-[585]-engines  with  water  for  the  sole  purpose  of  condensing  the 
steam  used  for  working  such  engines.  A  declaration  in  case  by  the  company  stated 
that  the  canal  had  been  made  and  maintained  by  them  in  pursuance  of  the  act ;  that 
the  defendants,  having  steam-engines  within  the  prescribed  distance  of  the  canal,  had, 
after  notice  to  the  company,  laid  down  pipes  communicating  with  the  canal;  and  that 
they  had  used  the  water  drawn  oft'  by  such  pipes  for  other  purposes  than  condensing 
the  steam  of  their  engines.  It  was  objected  in  arrest  of  judgment  and  afterwards 
on  writ  of  error,  that  the  declaration  did  not  shew  any  conveyance  or  ownership 
of  the  canal  or  water,  nor  any  invasion  of  a  private  right,  or  damage  to  such  a  right, 
inasmuch  as  the  act  complained  of,  if  wrongful,  was  clearly  prohibited  by  statute, 
so  that  a  repetition  of  the  act  could  never  be  used  as  evidence  that  it  was  rightful : 
and  it  was  held  by  the  Exchequer  Chamber,  affirming  the  judgment  of  the  court  of 
Queen's  Bench,  that  the  declaration  was  good, — that  it  must  be  taken  that  the  com- 
pany was  in  possession  of  the  canal ;  and  that,  without  an  averment  of  special  damage, 
the  wrongful  act  appeared  to  be  a  damage  to  the  company's  right.  [Willes,  J.  There 
was  a  subsequent  case  of  The  Rochdale  Canal  Company  v.  Radcliffe,  18  Q.  B.  287.]  Lord 
Denman  in  the  former  case  says  :  "The  company  is  invested  by  the  legislature  with 
certain  rights,  and  may  maintain  an  action  for  an  invasion  of  them.  The  use  of  the 
canal  water  by  the  mill-owner  for  any  other  purpose  than  the  condensation  of  the 
steam  in  his  steam-engine,  is  distinctly  treated  as  an  abuse  by  stat.  46  G.  3,  c.  xx., 
s.  23,  and  is  consequently  an  invasion  of  the  company's  rights."  The  Crown  was  the 
riparian  proprietor  of  part  of  the  lands  adjoining  the  river.  The  compensation  for 
those  lands  would  include  compensation  for  the  soil  of  the  bed  of  the  river.  It  is  no 
[586]  forced  construction  of  the  words  of  the  statute,  therefore,  to  hold  that  they 
carry  the  soil.  Assuming,  however,  that  the  words  are  not  sufficient  to  carry  the 
soil  of  the  river,  they  at  all  events  convey  to  the  company  an  interest  in  the  water 
such  as  will  enable  them  to  maintain  an  action  against  any  person  interfering  with 
their  rights.  [Erie,  C.  J.  All  that  a  riparian  proprietor  is  entitled  to,  is  Humen  aquse  ; 
but  no  atom  of  the  water  belongs  exclusively  to  him.]  The  company  here,  for  a  purpose 
beneficial  to  the  public,  possess  rights  far  beyond  those  which  the  common  law  gives  to 
every  riparian  proprietor.  It  may  be  that  they  have  only  a  qualified  property  ;  but  it 
is  at  the  least  sufficient  to  enable  them  to  protect  it  against  the  invasion  of  wrongdoers. 
[Erie,  C.  J.  There  is  a  manifest  difference  between  water  in  a  canal  and  the  waters  of 
a  navigable  river.  In  The  Rochdale  Canal  Company  v.  Radcliffe,  all  the  water  was  appro- 
priated by  the  act  of  parliament.]  If  any  one  riparian  proprietor  might  take  water  from 
the  Medway  in  the  manner  and  for  the  purposes  that  these  defendants  have  done 
so,  a  number  of  persons  might  take  it,  and  to  an  extent  which  might  seriously  affect  the 
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navigation.     The  court  will  put  such  a  construction  upon  these  acts  of  parliament  as  will 
prevent  the  important  public  objects  with  which  they  were  passed  being  frustrated. 

Bovill,  Q.  0.  (with  whom  was  Deedes),  for  the  defendants  (a).  The  defendants 
assert  their  right  to  take  [587]  this  water  from  a  public  river  for  public  purposes, 
doing  no  injury  to  the  navigation.  If  all  the  water  which  Hows  in  the  Medway  were 
necessary  to  render  it  navigable,  the  plaintiffs  had  no  right  to  sell  any  portion  of  it, 
as  they  have  been  doing  for  several  years.  It  hardly  lies  in  their  mouths,  therefore, 
to  say,  that  the  navigation  is  affected  by  what  the  defendants  have  done.  At  common 
law,  no  person  could  have  a  property  in  running  water,  but  only  a  qualified  right  to 
the  use  of  it  as  it  flowed  past  his  land.  In  Callis  on  Sewers, — which  has  always  been 
held  to  be  a  high  authority  upon  these  matters, — p.  78  (orig.  edit.),  the  learned  author 
says  :  "  It  may  here,  as  I  take  it,  be  moved  for  an  apt  question,  in  whom  the  property 
of  running  waters  was;  for,  in  Natura  Brevium,  fol.  123,  there  is  a  quod  permittat 
habere  liberam  piscariam  in  aqua  ipsius  L.,  whereby  it  appears  that  the  plaintiff  had 
property  in  those  waters;  and  in  PI.  Com.  154,  one  granted  aquam  suam  in  L.,  and 
the  piscary  passeth  thereby,  and  so  did  the  soil  also,  in  my  opinion;  for,  in  12  H.  7, 
fo.  4,  a  praecipe  quod  reddat  is  brought  de  una  acra  terree  cu'  aqua  cooperta.  In  my 
conceit,  the  Civil  law  makes  prettier  and  neater  distinctions  of  these  than  our  common 
law  cloth  :  for,  there  it  is  [588]  said  that  naturali  ratione  qusedam  sunt  communia,  ut 
aer,  aqua  proHuens,  mare,  et  littora  maris.  I  concur  in  opinion  with  them,  that  the 
air  is  common  to  all ;  and  I  hold  my  former  definitions  touching  the  properties  of  the 
sea  and  the  sea-shores.  But  that  there  should  be  a  property  fixed  in  running  waters, 
I  cannot  be  drawn  to  that  opinion ;  for,  the  Civil  law  saith  farther,  quod  aqua  pro- 
fluens  non  manet  in  certo  loco,  sed  procul  fait  extra  ditionem  ejus  quod  flumen  est  ut 
ad  mare  tandem  perveniat ;  for,  in  my  opinion,  it  should  be  strange  the  law  of  property 
should  be  fixed  upon  such  uncertainties  as  to  be  altered  into  meum,  tuum,  suum,  before 
these  words  can  be  spoken,  and  to  be  changed  in  every  twinkling  of  an  eye,  and  to  be 
more  uncertain  in  the  proprietor  than  a  cameleon  of  his  colours."  In  Liggins  v.  Inge, 
7  Bingh.  682,  692,  5  M.  &  P.  712,  728,  Tindal,  C.  J.,  says  :  "  Water  flowing 'in  a  stream, 
it  is  well  settled,  by  the  law  of  England,  in  publici  juris.  By  the  Roman  law,  running 
water,  light,  and  air  were  considered  as  some  of  those  things  which  had  the  name  of 
res  communes,  and  which  were  defined  '  things  the  property  of  which  belongs  to  n» 
person,  but  the  use  to  all.'  And,  by  the  law  of  England,  the  person  who  first  appro- 
priates any  part  of  the  water  flowing  through  his  land  to  his  own  use,  has  the  right  to 
the  use  of  so  much  as  he  thus  appropriates,  against  any  other :  Beaky  v.  Shaw,  6  East, 
208.  And  it  seems  consistent  with  the  same  principle,  that  the  water,  after  it  has 
been  so  made  subservient  to  private  uses  by  appropriation,  should  again  become  publici 
juris  by  the  mere  act  of  relinquishment.  There  is  nothing  unreasonable  in  holding 
that  the  right  which  is  gained  by  occupancy  should  be  lost  by  abandonment."  The 
Bochdale  Canal  Company  v.  King,  14  Q.  B.  122,  is  a  totally  different  case  from  the 
present.  There,  the  whole  of  the  water  of  the  [589]  canal  was  necessarily  vested  in 
the  proprietors.  Parliament,  however,  never  could  have  intended  to  give  these  plain! ill's 
a  property  in  a  thing  so  changeable  as  the  waters  of  a  natural  stream:  and,  if  they 
had  intended  to  vest  in  them  the  soil  of  the  river,  it  would  have  been  easy  to  say  so. 
It  is  not  usual  to  convey  the  right  to  the  soil  unless  the  actual  ownership  of  it  is 

(")  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as 
follows : — 

"  1.  That,  upon  the  true  construction  of  the  company's  acts  of  parliament,  the  bed 
and  water  of  the  Medway  are  not  vested  in  the  plaintiffs  : — 

"2.  That  if  upon  such  construction  of  the  said  acts  of  parliament,  the  water  of  the 
Medway  is  vested  in  the  plaintiffs,  it  is  vested  in  them  for  the  purposes  of  navigation 
only  : 

"•'5.  That  the  facts  and  statements  in  the  case  shew  no  acts  of  ownership  on  the 
part  of  the  plaintiffs,  but  only  acts  done  by  them  for  the  purposes  of  navigation  : 

"4.  That  the  defendants,  although  nut  riparian  proprietors,  have  tin;  right  as 
members  of  the  public  to  take  water  from  the  river  for  t he  purposes  stated  in  the 
case,  provided  the  navigation  is  not  interfered  with,  of  which  there  is  no  evidence: 

"5.  That  the  mere  abstraction  of  the  water  from  the  river  is  not  in  itself  a  viola- 
tion of  any  right  in  the  plaintiffs,  unless  it  appears  that  the  navigation  is  interfered 
with,  and  the  actual  damage  sustained  by  the  plaintill's,  of  which  there  is  no  ovideuee. 
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necessary  to  the  carrying  out  the  purposes  of  the  undertaking.  In  The  King  v.  The 
Aire  and  {'aider  Xarigatkm,  9  B.  &  C.  820,  4  M.  &  K.  728,  an  act  of  parliament  of  the 
9  &  10  W.  3  gave  to  certain  undertakers  authority  to  make  navigable  the  river  Aire, 
and  for  that  purpose  to  cleanse  and  scour  the  same,  and  dig  and  cut  the  banks.  B3' 
a  subsequent  act,  reciting  that  the  legal  estate  and  interest  in  the  navigation  of  the 
said  river,  and  divers  messuages,  mills,  warehouses,  buildings,  lands,  tenements,  and 
hereditaments  were  vested  in  trustees,  they  were  authorized  by  deed  to  sell  and  convey 
in  fee  such  messuages,  mills,  lands,  or  tenements  belonging  to  the  undertakers,  or  to 
convey  in  fee,  by  way  of  mortgage,  as  well  the  said  navigation  as  also  all  or  any 
messuages,  mills,  lands,  tenements,  and  hereditaments,  being  the  property  of  the 
undertakers :  and  it  was  held  that  the  word  "  navigation  "  in  that  act  imported  an 
incorporeal  hereditament,  and  that  it  authorized  the  trustees  to  mortgage  in  fee  that 
incorporeal  hereditament ;  and,  the  first  act  having  given  the  undertakers  an  incor- 
poreal hereditament -only  in  the  bed  of  the  river,  they  were  not  rateable  to  the  poor 
as  occupiers  or  owners  of  the  river  Aire.  [YVilles,  J.,  referred  to  Badger  v.  The  South 
Yorkshin  Railway  ami  River  Dm  Navigation  Company,  5  Jurist.  X.  S.  459.]  The  rights 
of  riparian  proprietors  are  well  defined  in  Embrey  v.  Owen,  6  Exch.  353,  where  it  was 
held  that  flowing  water  is  publici  juris  in  this  sense  only,  that  [590]  all  may  reasonably 
use  it  who  have  a  right  of  access  to  it,  and  that  none  can  have  any  property  in  the 
water  itself,  except  in  the  particular  portion  which  he  may  choose  to  abstract  from 
the  stream  and  take  into  his  possession,  and  that  during  the  time  of  his  possession 
only.  The  words  used  here  are  so  untechnical  that  the  court  must  put  upon  them 
such  a  construction  as  will  best  consist  with  the  ordinary  course  of  decision,  that  is, 
that  they  give  the  proprietors  such  an  interest  in  the  subject  matter  of  legislation  as 
is  necessary  to  enable  them  to  carry  out  the  purposes  of  their  incorporation,  and 
nothing  more, — like  the  case  of  trustees  of  turnpike-roads,  in  whom  the  soil  is  not 
vested,  but  who  merely  have  the  control  of  the  highway  :  Davison  v.  GUI,  1  East,  64, 
69,  per  Lord  Kenyon  ;  Stracey  v.  Nelson,  12  M.  &  \V.  535.  In  Hollis  v.  Goldfinch,  1  B. 
&  C.  205,  2  D.  &  R.  316,  the  commissioners  for  making  navigable  the  river  Itchin 
under  the  16  &  17  Car.  2  (which  passed  in  the  same  year  as  the  first  of  the  acts  now 
in  question)  were  held  not  to  acquire  such  an  interest  in  the  soil  in  a  bank  adjoining 
to  and  formed  out  of  the  earth  excavated  from  the  new  channel  made  for  the  first 
time  under  the  act,  as  would  enable  them  to  maintain  trespass.  So,  here,  there  are 
no  words  large  enough  to  convey  to  these  plaintiffs  any  interest  in  the  soil  of  the 
river ;  and  the  only  interest  they  take  in  the  water  is  one  which  is  co-extensive  with 
their  powers  and  duties,  viz.  to  make  the  river  Med  way  navigable.  If  the  defendants 
have  done  anything  to  obstruct  or  impede  the  navigation,  they  may  be  made  responsible 
by  indictment,  but  not  in  a  civil  action.  The  following  cases  were  also  cited  : — Bruce 
v.  Willis,  1 1  Ad.  A  E.  463,  3  P.  &  I).  220,  The  King  v.  The  Mersey  and  IrweU  Navigation, 
9  B.  &  C.  95,  4  M.  &  R.  84,  Doe  d.  Queen,  v.  The  Archbishop  of 'York,  14  Q.  B.  81,  The 
Queen  v.  Beits,  16  Q.  B.  1022,  and  Bostock  v.  The  [591]  North  Staffordshire  Railway 
Company,  4  Ellis  A  B.  798. 

Lush,  in  reply.  Riparian  rights  have  nothing  whatever  to  do  with  the  present 
question.  The  court  is  here  called  upon  to  construe  the  words  of  the  acts  of  parlia- 
ment. It  must  be  borne  in  mind  that  the  Medway  was  not  navigable  at  the  time  at 
this  part  of  it,  and  that  the  object  of  the  acts  was  to  make  it  so, — a  duty  which  the 
plaintiffs  could  not  efficiently  perform  without  having  the  soil  of  the  river  vested  in 
them.     He  referred  to  Hale  de  Jure  Maris,  edit.  1787,  part  1,  c.  3,  p.  9. 

Cur.  adv.  vult. 

WlLLES,  J.,  now  delivered  the  judgment  of  the  court : — 

It  appears  to  us  that  the  plaintiffs  are  entitled  to  recover  upon  the  second  count 
of  the  declaration,  alleging  an  injury  to  their  right  in  the  river  Medway. 

Looking  to  the  objects  which  were  contemplated  by  the  acts  of  parliament  to  which 
our  attention  has  been  directed,  we  cannot  construe  the  statute  13  G.  2,  c.  26,  s.  2,  as 
giving  the  plaintiffs  only  such  a  limited  right  in  the  river  as  a  private  grant  of  the 
"said  river  and  stream"  might  have  conveyed,  but  as  creating  a  new  species  of  statu- 
tory property  and  interest  in  the  water,  which  in  our  opinion  was  interfered  with  by 
the  abstraction  of  it  for  the  purposes  to  which  it  was  applied  by  the  defendants  ; 
which  purposes  were  more  extensive  than  those  for  which  a  riparian  proprietor,  as 
such,  could  insist  upon  appropriating  the  stream  as  it  passed  by  his  land. 

In  our  view  of  the  true  construction  of  the  acts  of  parliament,  it  is  not  necessary 
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that  there  should  be  an  actual  damage  to  the  navigation,  because  we  think  [592]  that 
the  legislature  intended  to  give  the  company  such  an  interest  in  all  the  water  of  the 
river  for  the  purposes  of  the  navigation  as  is  interfered  with  by  the  abstraction  of 
any  part  thereof. 

Whether  or  not  the  riparian  proprietors  can  exercise  for  the  benefit  of  their  land 
adjoining  the  river  the  rights  which  ordinarily  belong  to  such  proprietors,  it  is 
unnecessary  to  express  an  opinion. 

Judgment  for  the  plaintiffs. 

Brady  v.  Todd.     Jan.  29th,  1861. 

[S.  C.  30  L.  J.  C.  P.  223 ;  4  L.  T.  212 ;  7  Jur.  N.  S.  827 ;  9  W.  E.  483.  Followed, 
Udell  x.  Atlierton,  1861,  7  H.  &  N.  189.  Explained,  Hmcanl  v.  Sheward,  1866,  L.  R. 
2  C.  P.  151.  See  Payne  v.  Leconfield,  1882,  51  L.  J.  Q.  B.  642.  Distinguished, 
Brooks  v.  Eassall,  1883,  49  L.  T.  569.  Discussed,  Baldry  v.  Bates,  1885,  52  L.  T. 
621.] 

The  servant  of  a  private  owner  intrusted  to  sell  and  deliver  a  horse  on  one  particular 
occasion,  is  not  by  law  authorized  to  bind  his  master  by  a  warranty  :  the  buyer 
therefore,  taking  such  a  warranty,  takes  it  at  the  risk  of  being  able  to  prove  that 
the  servant  had  in  fact  his  master's  authority  for  giving  it. 

This  was  an  action  for  the  breach  of  a  warranty  on  the  sale  of  a  horse,  that  it  was 
quiet  in  harness.  The  defendant  by  his  pleas  traversed  the  alleged  warranty,  and 
averred  that  the  horse  at  the  time  of  the  sale  was  quiet  in  harness. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Summer  Assizes  at  Maid- 
stone, when  the  following  facts  appeared  in  evidence : — The  defendant,  who  was  a 
potato-salesman  in  London,  and  who  had  a  farm  in  Essex  which  was  under  the  care  of 
a  farm-bailiff  named  Greig,  had  in  the  month  of  February,  1860,  purchased  a  horse 
which  he  sent  to  the  farm  for  the  bailiff's  use.  The  defendant,  an  attorney,  being 
desirous  of  purchasing  a  horse,  had  employed  one  Hart,  a  veterinary  surgeon,  to  look 
out  for  one  for  him.  Hart  inquired  of  Greig  whether  the  defendant  would  sell  his 
horse ;  and  (according  to  the  plaintiff's  evidence),  after  some  correspondence,  the 
plaintiff  went  to  the  farm  to  see  the  horse,  and  in  the  course  of  a  [593]  conversation 
with  Greig  on  the  subject,  the  latter,  in  reply  to  the  plaintiffs  inquiry  whether  the 
horse  was  quiet  to  drive,  said, — "He  is  perfectly  quiet  both  in  saddle  and  harness. 
He  is  an  honest  horse.  I  assure  you  he  is  as  quiet  as  a  horse  can  be."  Upon  this 
representation,  after  having  had  two  trials,  the  plaintiff  bought  the  horse  for  30 
guineas.  The  horse  turned  out  to  be  not  quiet  in  harness,  but,  on  the  contrary, 
extremely  vicious  ;  whereupon  the  present  action  was  brought. 

The  defendant  swore  that  he  had  not  authorized  his  bailiff  to  warrant  the  horse : 
and  Greig  also  swore  that  he  was  not  authorized  to  give  any  warranty,  and  that  he 
did  not  in  fact  give  any. 

It  appeared  that  Greig  had  on  two  or  three  occasions  sold  horses  for  the  plaintiff, 
but  whether  with  or  without  warranty  did  not  appear. 

On  the'  part  of  the  defendant,  it  was  objected  that  the  authority  of  Greig  to 
warrant  being  negatived,  the  plaintiff  was  not  entitled  to  recover;  for  that  there  could 
be  no  implied  authority  to  warrant  unless  perhaps  in  the  case  of  a  servant  of  a  horse- 
dealer. 

For  the  plaint  iff  it  was  insisted  that  an  authority  to  an  agent  to  sell  and  deliver 
a  horse  or  any  other  chattel  imports  an  authority  in  him  to  warrant  :  and  that  the 
representations  of  Creig  in  law  amounted  to  a  warranty. 

His  Lordship  left  it  to  the  jury  to  say  whether  there  was  any  warranty,  belling 
them  that  it  was  not  necessary  that  the  word  "warrant"  should  be  used,  and  whether 
Greig  had  authority  in  point  of  fact  to  warrant, — reserving  the  question  of  implied 
authority  for  the  court. 

The  jury  having  returned  a  verdict  for  the  plaintiff, 

Montagu  Chambers,  Q,  C,  in  Michaelmas  Term  last)  [594]  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  pursuant  to  leave  reserved,  "on 
the  ground  that  there   was  no    evidence  of  authority  in  Greig  to  warrant,  and   that 

without  express  authority  he  had  none,  and  that  there  was  evidence  to  prove  that 
0.  P.  xx.— 8* 
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Greig  had  no  such  authority  ;"  or  for  a  new  trial  "  on  the  ground  that  the  verdict  was 
against  the  evidence  on  the  question  of  unquietness  and  on  the  question  of  warranty.'' 
He  referred  to  Fenn  v.  Harrison,  3  T.  R.  757,  Tlie  Bank  of  Scotland  v.  Watson,  1  Dow. 
P.  C.  40,  45,  and  Woodin  v.  Burford,  2  C.  &  M.  391  :  and  he  observed  upon  the  case 
of  Heli/ear  v.  Hawke,  5  Esp.  N.  P.  C.  72. 

Hawkins  and  Barnard  shewed  case.  An  authority  to  a  servant  or  agent  to  sell  is 
by  implication  an  authority  to  do  all  that  is  usually  incident  to  the  sale  of  the 
particular  thing  which  he  is  about  to  sell.  Thus,  if  a  horse  is  intrusted  to  a  servant 
to  sell,  and  the  servant  warrants  the  animal,  the  master  is  bound  by  his  act,  even 
though  it  be  proved  that  he  expressly  forbade  him  to  warrant,  provided  the  purchaser 
has  bought  the  horse  upon  the  faith  of  the  representations  made  at  the  time  by  the 
servant :  per  Lord  Ellenborough  in  Helyear  v.  Haioke,  5  Esp.  N.  P.  C.  72.  In  Story 
dii  Agency,  §§  58,  59,  it  is  said  that  the  authority  of  an  agent,  however  conferred,  "is, 
mless  the  contrary  manifestly  appears  to  be  the  intent  of  the  party,  always  construed 
to  include  all  the  necessary  and  usual  means  of  executing  it  with  effect,"  "  So,  a 
servant  intrusted  to  sell  a  horse,  is  clothed  by  implication  (unless  expressly  forbidden) 
with  authority  to  make  a  warranty  on  the  sale," — citing  Fenn  v.  Hamson,  3  T.  R. 
757,  Helyear  v.  Hawke,  5  Esp.  N.  P.  C.  72,  and  Alexander  v.  Gibson,  2  Campb.  555. 
"So,  it  has  been  said  (§  132),  that,  if  a  person  keeping  a  livery  stable,  and  having  a 
horse  to  sell,  intrusts  a  servant  with  power  to  sell  the  horse,  [595]  and  directs  him 
not  to  warrant  the  horse,  and  the  servant,  nevertheless,  upon  the  sale  should  warrant 
him,  the  master  would  be  bound  by  the  warranty ;  because  the  servant  was  acting 
within  the  general  scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be 
cognizant  of  any  private  conversation  between  the  master  and  the  servant.  But,  if 
the  owner  of  a  horse  should  send  the  horse  to  a  fair  by  a  stranger,  with  express 
directions  not  to  warrant  him,  and  the  latter  should  on  the  sale,  contrary  to  his  orders, 
warrant  him,  the  owner  would  not  be  bound  by  the  warranty."  In  the  note  it  is 
said  :  Mr.  Justice  Bayley,  in  Pickering  v.  Busk,  15  East,  45,  has  put  the  case  in  its 
true  light, fas  being  that  of  a  horse-dealer.  'If,'  said  he,  'the  servant  of  ahorse-dealer, 
with  express  directions  not  to  warrant,  do  warrant,  the  master  is  bound;  because  the 
servant,  having  a  general  authority  to  sell,  is  in  a  condition  to  warrant,  and  the 
master  has  not  notified  to  the  world  that  the  general  authority  is  circumscribed.'" 
In  Lanrjhorn  v.  AllnuH,  4  Taunt.  511,  519,  Gibbs,  J.,  says  :  "When  it  is  proved  that 
A.  is  agent  of  B.,  whatever  A.  does  or  says  or  writes  in  the  making  of  a  contract  as 
agent  of  B.,  is  admissible  in  evidence,  because  it  is  part  of  the  contract  which  he 
makes  for  B.,  and  therefore  binds  B."  So,  the  master  of  a  ship  has,  in  the  absence  of 
the  owner  or  means  of  communicating  with  him,  authority  to  pledge  his  credit  for  all 
things  necessary  for  the  purpose  of  conducting  the  navigation  to  a  favorable  termina- 
tion ;  and  for  that  purpose  he  may  borrow  money  for  services  which  require  prompt 
payment :  Beldon  v.  Campbell,  6  Exch.  886.  "  The  master,"  says  Parke,  B.  in  delivering 
the  judgment  of  the  court,  "is  appointed  for  the  purpose  of  conducting  the  navigation 
of  the  ship  to  a  favorable  termination,  and  he  has,  as  incident  to  that  employment, 
a  right  to  bind  his  owner  [596]  for  all  that  is  necessary,  that  is,  upon  the  legal  maxim 
'  Quando  aliquid  mandatur,  mandatur  et  omne  per  quod  pervenitur  ad  illud.'  Con- 
sequently, the  master  has  perfect  authority  to  bind  his  principal,  the  owner,  as  to  all 
repairs  necessary  for  the  purpose  of  bringing  the  ship  to  its  port  of  destination ;  and 
he  has  also  power,  as  incidental  to  his  appointment,  to  borrow  money,  but  only  in  cases 
where  ready  money  is  necessary,  that  is  to  say,  where  certain  payments  must  be  made 
in  the  course  of  the  voyage,  and  for  which  ready  money  is  required.  An  instance  of 
this  is  the  payment  of  port-dues,  which  are  required  to  be  paid  in  cash,  or  lights,  or 
any  dues  which  require  immediate  cash  payments."  In  Murray  v.  Mann,  2  Exch.  538, 
the  same  learned  judge  says  :  "  The  rule  of  law  is,  that,  if  an  agent  is  guilty  of  fraud 
in  transacting  his  principal's  business,  the  principal  is  responsible," — citing  Cornfoot  v. 
Foiche,  6  M.  &  W.  358.  [Williams,  J.  He  is  there  speaking  of  the  general  authority 
of  an  agent  to  conduct  a  business.]  Fuller  v.  Wilson,  3  Q.  B.  58,  2  Gale  &  IX  460, 
enunciates  the  same  principle  (a).  Suppose  a  servant  intrusted  by  his  master  to  sell 
a  horse  for  cash,  without  any  authority  sells  it  upon  credit, — would  not  the  servant's 
contract  bind  the  master  1  By  reason  of  the  warranty"given  by  the  servant  here,  the 
horse  fetches  a  much  higher  price  than  it  would  have  done  without  a  warranty, — does 

(a)  Reversed  on  error:   Wilson  v.  Fuller,  3  Q.  B.  68,  109,  3  Gale  &  D.  570. 
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it  lie  in  the  master's  mouth  to  deny  the  servant's  authority  to  warrant,  and  yet  retain 
the  ill-gotten  gain  (b)  1  [597]  In  Helyear  v.  Hatch;  5  Esp.  N.  P.  G.  72,  Lord  Ellen 
borough  says  :  "  If  the  servant  is  sent  with  the  horse  by  his  master,  and  which  horse 
is  offered  for  sale,  and  gives  the  direction  respecting  his  sale,  I  think  he  thereby 
becomes  the  accredited  agent  of  his  master ;  and  what  he  said  at  the  time  of  the  sale, 
as  part  of  the  transaction  of  selling,  respecting  the  horse,  is  evidence."  And  again  : 
"  The  master  having  intrusted  the  servant  to  sell,  he  is  intrusted  to  do  all  that  he  can 
to  effectuate  the  sale  ;  and,  if  he  does  exceed  his  authority  in  so  doing,  he  binds  his 
master."  The  same  learned  judge,  in  Alexander  v.  Gibson,  2  Campb.  555,  says  :  "  If 
the  servant  was  authorized  to  sell  the  horse  and  to  receive  the  stipulated  price,  I  think 
he  was  incidentally  authorized  to  give  a  warranty  of  soundness.  It  is  now  most 
usual,  on  the  sale  of  horses,  to  require  a  warranty  ;  and  the  agent  who  is  employed  to 
sell,  when  he  warrants  the  horse,  may  fairly  be  presumed  to  be  acting  within  the 
scope  of  his  authority.  This  is  the  common  and  usual  manner  in  which  the  business 
is  done  :  and  the  agent  must  be  taken  to  be  vested  with  power  to  transact  the  business 
with  which  he  is  intrusted  in  the  common  and  usual  manner.  I  am  of  [598]  opinion, 
therefore,  that,  if  the  defendant's  servant  warranted  this  horse  to  be  sound,  the 
defendant  is  bound  by  the  warranty."  [Erie,  C.  J.  That  case  is  directly  in  point. 
Williams,  J.  A  warranty  of  soundness  may  be  usual :  but  it  is  a  very  different  question 
whether  a  warranty  that  the  horse  is  "quiet  in  harness,"  or  "fit  for  a  lady  to  drive," 
is  so.]  In  Pickering  v.  Busk,  15  East,  38,  a  purchaser  of  hemp  lying  at  wharfs  in 
London  had,  at  the  time  of  his  purchase,  the  hemp  transferred  in  the  wharfinger's 
books  into  the  name  of  the  broker  who  effected  the  purchase  for  him,  and  whose 
ordinary  business  it  was  to  buy  and  sell  hemp ;  and  this  was  held  to  give  the  broker 
an  implied  authority  to  sell  it,  and  that  his  sale  and  receipt  of  the  money  bound  his 
unknown  principal.  Bayley,  J.,  there  says  :  "It  maybe  admitted  that  the  plaintiff 
did  not  give  Swallow  (the  broker)  any  express  authority  to  sell;  but  an  implied 
authority  may  be  given  :  and,  if  a  person  put  goods  into  the  custody  of  another, 
whose  common  business  it  is  to  sell,  without  limiting  his  authority,  he  thereby  confers 
an  implied  authority  upon  him  to  sell  them.  Swallow  was  in  the  habit  of  buying  and 
selling  hemp  for  others,  concealing  their  names.  And  now  the  plaintiff  claims  a 
liberty  to  rescind  the  contract,  because  no  express  authority  was  given  to  Swallow  to 
sell.  But,  is  it  competent  to  him  so  to  do1?  If  the  servant  of  a  horse-dealer, 
with  express  directions  not  to  warrant,  do  warrant,  the  master  is  bound  ;  because 
the  servant,  having  a  general  authority  to  sell,  is  in  a  condition  to  warrant, 
and  the  master  has  not  notified  to  the  world  that  the  general  authority  is  circum- 
scribed." There  can  be  no  difference  in  principle  between  the  ease  of  a  horse- 
dealer  and  that  of  any  other  person.  That  the  representations  made  by  Greig 
amounted  to  a  warranty,  is  clear  from  Cave  v.  Coleman,  3  M.  &  K.  2.  Reliance  was 
[599]  placed,  on  moving  for  the  rule,  upon  the  dictum  of  Ashhurst,  J.,  in  Fenn  v. 
Harrison,  3  T.  K.  757,  where,  adverting  to  the  case  put  in  argument  of  the  sale  of  a 
horse,  that  learned  judge  says:  "  I  take  the  distinction  to  be,  that,  if  a  person  keeping 
livery  stables  (a),  and  having  a  horse  to  sell,  directed  his  servant  nut  to  warrant  him, 
and  the  servant  did  nevertheless  warrant  him,  still  the  master  would  be  liable  on  the 

(b)  See  L'dell  v.  Atlierton,  4  Law  Times,  N.  S.  7'J7.  There,  a  principal  authorized 
his  agent  to  sell  a  log  of  mahogany.  The  agent  fraudulently  concealed  from  an 
intended  purchaser  a  defect  in  the  log,  who,  upon  the  agent's  assurance  that  it  was 
sound  and  worth  6s.  or  4s.  a  foot,  bought  it  at  3s.  a  foot.  The  log  was  delivered  to 
the  purchaser,  and  paid  for  by  two  bills  given  to  the  principal,  which  were  paid  ai 
maturity.  The  log  was  sawn  up  and  partly  used  by  the  purchaser,  who  then  dis- 
covered it  to  be  hollow  and  defective,  and  almost  valueless.  The  principal  did  not 
in  any  way  whatever  authorize,  nor  had  he  any  knowledge  of,  the  fraud  practised  by 
the  agent  until  the  transaction  was  completed  ;  but  the  principal  had  all  the  benefit 
of  the  contract.  In  an  action  of  deceit  by  the  purchaser  against  the  principal,  it  was 
held  by  Pollock,  G.  B.,  and  Wilde,  B.,  that  the  defendant  was  liable,  and  by  Martin,  B., 
and  Bramwell,  B.,  that  he  was  not. 

The  judgment  of  Wilde,  I!.,  in' that  case  will  well  repay  an  attentive  perusal.  And 
see  Fitzsiinmons  v.  Joslm,  21  Vermont,  K.  129,  cited  in  Story's  Equit.  Jurisprudence, 
§  193  a. 

(a)  I.e.  "  being  a  horse-dealer." 
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warranty,  because  the  servant  was  acting  within  the  general  scope  of  his  authority, 
and  the  public  cannot  be  supposed  to  be  cognizant  of  any  private  conversation  between 
the  master  and  servant.  But,  if  the  owner  of  a  horse  were  to  send  a  stranger  to  a 
fair  with  express  directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to 
the  orders,  the  purchaser  could  only  have  recourse  to  the  person  who  actually  sold 
the  horse,  and  the  owner  would  not  be  liable  on  the  warranty,  because  the  servant  was 
not  acting  within  the  scope  of  his  employment."  That  dictum  was  in  1790  :  whereas 
the  two  cases  before  Lord  Ellenborough  occurred  in  1803  and  1811.  In  Woodi/n  v. 
Burford,  2  C.  &  M.  391,  the  sale  was  complete  before  the  servant  had  anything  to  do 
with  the  transaction  :  what  he  said  at  the  time  of  delivering  the  horse,  therefore,  was 
properly  held  to  be  immaterial.  That  is  the  ground  upon  which  Bay  ley,  B.,  puts  the 
decision  :  the  case,  therefore,  is  no  authority  for  the  position  contended  for  by  the 
defendant  here.  The  language  of  Mr.  Justice  Buller, — Bui.  X.  P.  31  a., — is  much  to 
the  purpose  :  "  If  a  merchant  sell  one  kiud  of  silk  for  another,  whereby  the  purchaser 
is  imposed  upon  in  the  value,  he  may  bring  his  action ;  and  though  it  appear  upon 
evidence  that  there  was  no  actual  deceit  in  the  merchant,  but  that  it  was  in  the  factor 
beyond  sea,  yet  it  will  be  suf-[600]-ticient  to  charge  the  defendant :  for,  he  shall  be 
answerable  for  the  deceit  of  his  factor  civiliter,  though  not  criminaliter  ;  for,  since 
somebody  must  be  a  loser,  it  is  more  reasonable  that  he  that  puts  the  trust  and  confi- 
dence in  the  deceiver  should  be  the  loser,  than  the  stranger," — Hem  v.  Nicholl,  1  Salk. 
289.  In  Bacon's  Abridgment,  Master  and  Servant  (K.),  it  is  said  that  "the  reason 
why  the  acts  of  a  servant  are  in  many  instances  esteemed  the  acts  of  the  master, 
arises  from  the  relation  between  a  master  and  servant ;  for,  as  in  strictness  everybody 
ought  to  transact  his  own  affairs,  and  it  is  by  the  favour  and  indulgence  of  the  law 
that  he  can  delegate  the  power  of  acting  for  him  to  another,  it  is  highly  reasonable 
that  he  should  answer  for  such  substitute  at  least  civiliter,  and  that  his  acts,  being 
pursuant  to  the  authority  given  him,  should  be  deemed  acts  of  the  master."  And  in 
Addison  on  Torts,  p.  657,  it  is  said,  that,  "  If  a  fraudulent  act  has  been  committed  by 
an  agent  without  the  knowledge  of  the  principal,  and  the  latter  afterwards  adopts  the 
act,  and  takes  the  benefit  of  the  fraud,  he  will  be  responsible  in  damages  to  the  party 
who  has  been  deceived  and  injured  by  the  fraudulent  act," — citing  frrighi  v.  Crooks, 
1  Scott,  N.  R.  685; — "but,  if  he  repudiates  the  transaction  as  soon  as  he  becomes 
acquainted  with  the  fraud,  and  shuns  all  participation  therein,  he  will  not  be  respon- 
sible for  the  fraud  if  it  was  committed  by  the  agent  without  his  sanction  and  authority, 
and  the  representation  was  not  within  the  scope  of  the  ordinary  authority  of  an 
agent  acting  in  such  a  matter," — citing  Grant  v.  Norway,  10  C.  B.  688. 

Montagu  Chambers,  Q.  C,  and  Denman,  in  support  of  the  rule.  The  issue  here  is, 
whether  Greig,  who  was  authorized  by  his  master  to  sell  this  horse,  had  incidentally 
an  authority  to  warrant  it  not  merely  to  be  sound,  but  to  be  free  from  vice,  quiet  to 
ride  and  to  [601]  drive,  and  fit  to  be  driven  or  ridden  by  a  lady  !  The  material  facts 
are  these  : — The  defendant,  who  is  a  potato-salesman  in  London,  and  who  possesses  a 
farm  in  Essex,  having  bought  a  horse,  sent  it  to  the  farm  to  be  turned  out, — not  to  be 
used  for  farming  purposes,  not  for  sale.  A  veterinary  surgeon,  who  was  on  the  look 
out  for  a  horse  of  this  description,  seeing  it,  asked  Greig,  the  defendant's  bailiff,  if  his 
master  would  sell  it.  Greig  accordingly  communicates  with  his  master,  who  says  he 
will  not  take  less  than  30  guineas  for  the  horse  :  and  ultimately  the  horse  is  sold  by 
Greig,  he  at  the  time,  having  no  authority  from  his  master  to  do  so,  making  the 
representations  respecting  the  horse  which  have  been  alluded  to.  Now,  it  was  clearly 
no  part  of  the  defendant's  business  to  sell  horses  ;  nor  was  it  any  part  of  the  duty 
of  Greig  as  bailiff  to  hold  himself  out  as  having  authority  to  sell  horses  for  his  master, 
and  to  warrant  them.  All  the  cases  and  all  the  text-writers  make  a  marked  distinction 
between  the  case  of  the  servant  of  a  private  individual  and  that  of  the  agent  or  servant 
of  a  trader  or  merchant  acting  for  him  in  the  course  of  his  business.  Helyear.  v. 
Hawke,  5  Esp.  N.  P.  C.  72,  is  not  an  authority  upon  which  any  reliance  can  be  placed  : 
neither  is  Alexander  v;  Gibson,  2  Campb.  555.  On  Fenny.  Harrison,  3  T.  B.  757,  being 
referred  to  in  argument  in  The  Bank  of  Scotland  v.  Anderson,  1  Dow.  P.  C.  40,  44,  Lord 
Eldon,  C,  says  :  "  If  Justice  Buller  had  a  horse  to  sell,  and  thought  he  would  be  bound 
by  the  warranty  of  his  servant,  though  desired  not  to  warrant,  he  would  have  gone  to 
market  himself  to  see  his  horse  sold.  But  the  judges  appeared  to  have  made  a 
distinction  between  horse-dealers  and  others.  If  Tattersal  sent  his  servant  to  sell,  and 
the  servant,  contrary  to  his  instructions,  warranted,  Tattersal  might  be  bound :  but 
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another  person  (not  a  horse-dealer)  would  not  be  bound  by  the  unauthorized  warranty 
of  [602]  either  Tattersal  or  his  servant,  or  of  his  own  servant,  he  having  only  given 
a  particular  authority."  Most  of  these  authorities  are  cited  in  Coleman  v.  Riches, 
16  C.  B.  10-4,  where  it  was  held  that  a  master  is  civilly  responsible  for  the  fraud  or 
negligence  of  his  servant  acting  in  the  course  of  his  employment ;  but  not  for  an  act 
of  wilful  fraud  or  negligence  done  by  him  out  of  the  scope  of  his  authority,  or  incon- 
sistent with  the  course  of  his  employment.  In  Story  on  Agency,  §  132,  it  is  said  :  "  It 
has  been  said,  that,  if  a  person  keeping  a  livery-stable,  and  having  a  horse  to  sell, 
intrusts  a  servant  with  power  to  sell  the  horse,  and  directs  him  not  to  warrant  the 
horse,  and  the  servant  nevertheless  upon  the  sale  should  warrant  him,  the  master 
would  be  bound  by  the  warranty,  because  the  servant  was  acting  within  the  general 
scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be  cognizant  of  any 
private  conversation  between  the  master  and  the  servant.  But,  if  the  owner  of  a 
horse  should  send  the  horse  to  a  fair  by  a  stranger,  with  express  directions  not  to 
warrant  him,  and  the  latter  should  on  the  sale,  contrary  to  his  orders,  warrant  him, 
the  owner  would  not  be  bound  by  the  warranty."  And  in  §  133  it  is  said,  that, 
"  where  the  agency  is  not  held  out  by  the  principal,  by  any  acts,  or  declarations,  or 
implications,  to  be  general  in  regard  to  the  particular  act  or  business,  it  must  from 
necessity  be  construed  according  to  its  real  nature  and  extent ;  and  the  other  party 
must  act  at  his  own  peril,  and  is  bound  to  inquire  into  the  nature  and  extent  of  the 
authority  actually  conferred."  The  doctrine  of  Pickard  v.  Sears,  6  Ad.  &  E.  469, 
2  N.  &  P.  4S8,  which  has  been  adverted  to,  has  no  application  to  the  case  of  a  special 
agent.  In  Hern  v.  Nichols,  1  Salk.  288,  and  that  class  of  cases,  the  agent  was  put  in  a 
position  to  deceive  those  who  dealt  with  him.  In  no  case  has  it  ever  been  held  that  a 
private  individual  [603]  who  gives  a  special  authority  to  an  agent  to  sell  an  article 
clothes  him  with  authority  to  bind  him  by  a  warranty.  In  Whitehead  v.  Tucketi, 
15  East,  400,  407,  Scarlett,  in  argument,  refers  to  a  MS.  case  in  1792,  or  3,  to  the 
following  effect, — "  A  servant  was  sent  with  a  horse  to  a  fair,  with  an  express  order 
from  the  master  not  to  sell  it  under  a  certain  sum  :  the  servant,  notwithstanding,  sold 
it  for  a  less  sum  ;  upon  which  the  master  immediately  gave  notice,  and  brought  trover 
against  the  purchaser :  and  it  was  held  that  he  might  recover,  because  the  servant  was 
not  his  general  agent."  And  see  Chitty  on  Contracts,  6th  edit.  197,  et  seq.,  Smith's 
Mercantile  Law,  4th  edit.  121,  Story  on  Agency,  §  59,  and  note  4,  and  Manley  Smith 
on  Master  and  Servant,  pp.  128-130. 

Cur.  adv.  vult, 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

Upon  this  rule  to  set  aside  the  verdict  for  the  plaintiff  and  enter  it  for  the  defen- 
dant on  the  plea  denying  the  warranty  of  a  horse,  the  question  has  been  whether  the 
warranty  by  the  defendant  was  proved.  The  jury  have  found  that  Greig,  in  selling 
the  horse  for  the  defendant,  warranted  it  to  be  sound  and  quiet  in  harness.  The 
defendant  stated,  and  it  must  on  this  motion  be  taken  to  be  true,  that  he  did  not  give 
authority  to  Greig  to  give  any  warranty.  The  relevant  facts  are,  that  the  plaintiff 
applied  to  the  defendant,  who  is  not  a  dealer  in  horses,  but  a  tradesman  with  a  farm, 
to  sell  the  horse;  and  that  the  defendant  sent  his  farm-bailiff,  Greig,  with  the  horse, 
to  the  plaintiff,  and  authorized  him  to  sell  it  for  thirty  guineas. 

The  plaintiff  contends  that  an  authority  to  an  agent  to  sell  and  deliver  imports  an 
authority  to  him  to  warrant. 

[604]  The  subject  has  been  frequently  mentioned  by  judges  and  text-writers  ;  but 
we  cannot  find  that  the  point  has  ever  been  decided.  It  is  therefore  necessary  to 
consider  it  on  principle. 

The  general  rule,  that  the  act  of  an  agent  dues  nut  bind  his  principal  unless  it  was 
within  the  authority  given  to  him,  is  clear.  But  the  plaintiff  contended  that  the 
circumstances  created  an  authority  in  the  agent  to  warrant,  on  various  grounds, — 
among  others,  he  referred  to  cases  where  the  agent  has  by  law  a  general  authority  to 
bind  his  principal,  though  as  between  ourselves  there  was  no  such  authority,  BUob  as 
partners,  masters  of  ships,  and  managers  of  trading  business;  and  stress  was  laid  mi 
the  expressions  of  several  judges,  that,  the  servant  of  a  horse-dealer  or  livery  -stable 
keeper  can  bind  his  master  by  a  warranty,  though,  as  between  themselves,  there 
an  order  not  to  warrant:  sec  Helyearv.  Sawke,  •">  Esp.  X.  I',  l'.  72,  ./<'■  ainder  v.  Gibson, 
2  Campb.  555,  Fewn  v.  Harrison,  '■'>  T.  R,  757.     We  understand  those  judges  to  refer 
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to  a  general  agent  employed  for  a  principal  to  carry  on  his  business,  that  is,  the 
business  of  horse-dealing ;  in  which  case  there  would  be  by  law  the  authority  here 
contended  for.  But  the  facts  of  the  present  case  do  not  bring  the  defendant  within 
this  rule,  as  he  was  not  shewn  to  carry  on  any  trade  of  dealing  in  horses. 

It  was  also  contended  that  a  special  agent,  without  any  express  authority  in  fact, 
might  have  an  authority  by  law  to  bind  his  principal ;  as,  where  a  principal  holds  out 
that  the  agent  has  such  authority,  and  induces  a  party  to  deal  with  him  on  the  faith 
that  it  is  so.  In  such  a  case  the  principal  is  concluded  from  denying  this  authority, 
as  against  the  party  who  believed  what  was  held  out,  and  acted  on  it :  see  Pickering  v. 
Busk,  15  East,  38.     But  the  facts  do  not  bring  the  defendant  within  this  rule. 

[605]  The  main  reliance  was  placed  on  the  argument  that  an  authority  to  sell  is 
by  implication  an  authority  to  do  all  that  in  the  usual  course  of  selling  is  required  to 
complete  a  sale ;  and  that  the  question  of  warranty  is  in  the  usual  course  of  a 
sale  required  to  be  answered,  and  that  therefore  the  defendant  by  implication  gave 
to  Greig  an  authority  to  answer  that  question,  and  to  bind  him  by  his  answer.  It 
was  a  part  of  this  argument  that  an  agent  authorized  to  sell  and  deliver  a  horse  is 
held  out  to  the  buyer  as  having  authority  to  warrant.  But  on  this  point  also  the 
plaintiff  has  in  our  judgment  failed. 

We  are  aware  that  the  question  of  warranty  frequently  arises  upon  the  sale  of 
horses  ;  but  we  are  also  aware  that  sales  may  be  made  without  any  warranty  or  even 
an  inquiry  about  warranty.  If  we  laid  down  for  the  first  time  that  the  servant  of  a 
private  owner  intrusted  to  sell  and  deliver  a  horse  on  one  particular  occasion  is  there- 
fore by  law  authorized  to  bind  his  master  by  a  warranty,  we  should  establish  a  pre- 
cedent of  dangerous  consequence :  for,  the  liability  created  by  a  warranty  extending 
to  unknown  as  well  as  known  defects,  is  greater  than  is  expected  by  persons  unexperi- 
enced in  law  ;  and,  as  everything  said  by  the  seller  in  the  bargaining  may  be  evidence 
of  warranty  to  the  effect  of  what  he  said,  an  unguarded  conversation  with  an  illiterate 
man  sent  to  deliver  a  horse  may  be  found  to  have  created  a  liability  which  would 
be  a  surprise  equally  to  the  servant  and  the  master.  We  therefore  hold  that  the 
buyer  taking  a  warranty  from  such  an  agent  as  was  employed  in  this  case,  takes 
it  at  the  risk  of  being  able  to  prove  that  he  had  the  principal's  authority  :  and,  if 
there  was  no  authority  in  fact,  the  law  from  the  circumstances  does  not  in  our  opinion 
create  it. 

When  the  facts  raise  the  question  it  will  be  time  [606]  enough  to  decide  the 
liability  created  by  such  a  servant  as  a  foreman  alleged  to  be  a  general  agent,  or  such 
a  special  agent  as  a  person  intrusted  with  the  sale  of  a  horse  in  a  fair  or  other  public 
mart,  where  stranger  meets  stranger,  and  the  usual  course  of  business  is  for  the  person 
in  possession  of  the  horse,  and  appearing  to  be  the  owner,  to  have  all  the  powers  of 
an  owner  in  respect  of  the  sale.  The  authority  may  under  such  circumstances  as  are 
last  referred  to  be  implied,  though  the  circumstances  of  the  present  case  do  not  create 
the  same  inference.  It  is  unnecessary  to  add,  that,  if  the  seller  should  repudiate  the 
warranty  by  his  agent,  it  follows  that  the  sale  would  be  void,  there  being  no  question 
raised  upon  this  point. 

Judgment  for  the  defendant. 


Fielder  v.  Marshall.     Feb.  2nd,  1861. 

[S.  C.  30  L.  J.  C.  P.  158 ;  3  L.  T.  858 ;  7  Jur.  N.  S.  777.] 

An  instrument  purporting  on  the  face  of  it  to  be  a  bill  of  exchange  drawn  by  A.,  pay- 
able to  the  plaintiff  or  order,  was  accepted  by  B.,  and  handed  to  the  plaintiff  in 
satisfaction  of  a  claim  for  rent  due  to  her  from  A.  In  the  place  where  the  direction 
to  the  drawee  is  usually  found,  the  name  and  address  of  the  payee  were  inserted. 
The  whole  instrument  (except  the  drawer's  name)  was  in  the  handwriting  of  B. : — 
Held,  that  the  payee  was  entitled  to  recover  upon  it  as  a  promissory  note. 

This  was  an  action  against  the  defendant  as  the  acceptor  of  a  bill  of  exchange  in 
the  following  form  : — 
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"  50  King  William  Street,  London  Bridge, 
"March  2-f,  18<J0. 


"  Two    months    after     ■§  w       <      date  pay  to  Mrs.  Emma 
Fielder  or  order  thirty-      ^J       ^      five    pounds,    value   re- 


ceived.  ^  ^ 

"  To  Mrs.  Emma  Fielder.      J  ;=       5 

"  §5' 


Ann  Langstaff. 


"  Nelson  Lodge,  Trafalgar  Square,  Chelsea." 

The  instrument  was  declared  on  as  a  bill  drawn  [607]  upon  and  accepted  by  the 
defendant, — the  declaration  also  containing  a  count  upon  an  account  stated. 

The  defendant  pleaded  a  plea  in  denial  of  the  acceptance,  and  also  never  indebted : 
upon  which  issue  was  joined. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Summer  Assizes  for  Surrey, 
when  it  was  proved  by  the  plaintiff's  son,  that  Mrs.  Langstaff  (who  was  the  defendant's 
aunt)  was  tenant  to  the  plaintiff  in  March  last;  that  351.  being  due  for  rent,  and  Mrs. 
Langstaff  being  in  the  act  of  removing  her  goods,  the  witness  demanded  the  rent, 
when  the  defendant,  who  was  present,  proposed  to  give  a  bill  for  the  amount,  and 
accordingly  a  stamp  was  procured  which  the  defendant  filled  up,  leaving  a  blank  only 
for  the  signature  of  the  drawer ;  that  the  defendant  then  left  the  room,  and  presently 
brought  the  bill  back  signed ;  that  a  week  after  the  bill  became  due  and  was  dis- 
honoured the  witness  called  upon  the  plaintiff,  when  he  promised  to  pay  that  day 
fortnight ;  but  that  the  bill  remained  unpaid.  It  was  contended  on  the  part  of  the 
defendant,  that,  inasmuch  as  he  was  not  the  person  to  whom  the  bill  was  addressed, 
he  could  not  be  liable  thereon  as  the  acceptor:  and  Davis  v.  Clarice,  13  Law  J.,  Q.  11. 
305,  was  relied  on. 

A  verdict  having  been  found  for  the  plaintiff', 

Needham,  in  Michaelmas  Term  last,  pursuant  to  leave  reserved, — obtained  a  rule 
nisi  to  enter  a  non-suit  "on  the  ground  that  the  defendant  was  not  liable  as  acceptor 
of  the  bill,  not  being  the  party  to  whom  the  bill  was  addressed  ;  and  also  that  the 
defendant  was  not  liable  on  the  evidence  under  the  account  stated,  there  being  no 
consideration  for  the  promise,  and  no  count  upon  the  consideration  of  the  bill,  and  no 
power  to  insert  in  the  declaration  a  count  upon  an  [608]  account  stated  under  the 
rules  of  Michaelmas  Term,  1855,  and  Hilary  Term,  1858,  the  action  having  been 
brought  under  the  Bills  of  Exchange  Act,  1855,  18  >V,  19  Vict.  c.  67." 

Joyce  now  shewed  cause.  In  the  case  of  Dam  v.  Clarke,  13  Law  J.,  Q.  B.  305, 
which  was  cited  on  the  trial,  and  will  no  doubt  be  relied  on  for  the  defendant  to  day, 
the  instrument  was  drawn  payable  to  the  drawer  or  his  order,  and  addressed  "to  Mr. 
John  Hart,"  and  the  acceptance  was  "Accepted,  H.J.  Clarke."  And,  when  Lord 
Denman  says  that  "  there  is  no  authority  in  the  general  law,  or  in  the  usage  of  mer- 
chants, as  aft'ecting  bills  of  exchange,  which  enables  a  person  to  whom  a  bill  is  not 
addressed  to  accept  it,  unless  he  accept  for  honour," — he  must  be  taken  to  refer  to  a 
case  where  the  supposed  acceptor  and  the  party  to  whom  the  instrument  purports  to 
be  directed  are  different  persons.  Here,  the  words  in  the  corner  are  evidently  not 
intended  as  a  direction  to  Mrs.  Emma  Fielder  as  the  person  upon  whom  the  bill  is 
drawn  ;  and  it  must  be  borne  in  mind  that  the  whole  of  the  document  (except  the 
drawer's  signature)  was  written  by  the  defendant  himself.  The  count  upon  an  account 
stated  is  at  all  events  available.  [YVillcs,  J.  This  is  an  undertaking  for  the  debt  of 
a  third  person.  If,  therefore,  there  is  no  liability  upon  the  instrument  itself,  there 
can  be  none  aliunde.]  If  not  available  as  a  bill  of  exchange,  the  document  may  well 
enure  as  a  promissory  note:  Pelu  v.  'Reynolds,  '•)  Exch.  410.  Their,  there  was  no 
direction  to  any  one;  and  it  was  held  by  Parke,  I!.,  Alderson,  1'..,  and  Martin,  B., 
that,  if  not  a  bill  of  exchange,  it  was  clearly  a  promissory  noto,  if  there  was  evidence 
of  an  absolute  promise  to  pay  it.  Here,  there  was  evidence  of  an  absolute  promise  to 
pay.  [Williams,  J.  In  that  case  there  was  no  drawee  [609]  named.)  Neither  is 
there  here.    The  words  at  the  foot  "To  Mi.-.  Emma  Fielder,"  are  a  mere  repetition  of 
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the  name  of  the  payee,  with  her  address.  In  Armfield  v.  Allport,  27  Law  J.,  Exch.  42, 
it  was  held  that  an  instrument  drawn  in  the  form  of  a  bill  payable  to  bearer,  even  if 
accepted  in  blank,  and  afterwards  filled  up  by  the  drawer,  may  be  declared  upon  by 
the  indorsee  as  a  promissory  note  made  by  the  drawer  and  indorsed  by  the  drawee. 
[Willes,  J.  In  Miller  v.  Thompson,  3  M.  &  G.  576,  4  Scott,  N.  R.  204,  it  was  held  by 
this  court,  that  an  instrument  in  the  form  of  a  bill  of  exchange,  drawn  upon  a  joint- 
stock  bank  by  the  manager  of  one  of  its  branch  banks,  by  order  of  the  directors,  may 
be  declared  upon  as  a  promissory  note.  Tiudal,  C.  J.,  in  giving  judgment,  says  :  "  It 
appears  that  the  directors  for  whom  the  instrument  in  question  purports  to  be  drawn 
by  their  manager,  are  members  of  the  company  whose  name  and  character  are  pre- 
sented on  the  face  of  it,  and  that  the  company  is  not  a  corporation,  but  a  mere  private 
association.  We  must  therefore  look  upon  it  as  an  instrument  drawn  by  one  of 
several  members  of  a  firm  purporting  that  the  sum  therein  mentioned  shall  be  paid  by 
the  firm  at  a  given  time  and  place.  In  effect  it  is  a  promissory  note,  and  nothing 
else.  To  constitute  a  bill  of  exchange,  it  is  essential  that  there  should  be  two  parties, 
a  drawer,  and  a  person  upon  whom  the  bill  is  drawn.  I  am  clearly  of  opinion  that 
this  is  a  promissory  note."  If  there  be  sufficient  on  the  face  of  the  instrument  to 
indicate  a  promise  to  pay,  it  is  a  promissory  note.] 

Grant,  in  support  of  the  rule.  To  constitute  a  good  bill  of  exchange,  there  must 
be  a  drawee  as  well  as  a  drawer.  [Erie,  C.  J.  If  the  words  in  the  corner  of  the  bill 
are  not  to  be  taken  as  a  direction  to  a  drawee,  the  defendant  is  estopped  from  taking 
that  objection.]  [610]  This  is  clearly  not  a  bill  of  exchange ;  and,  if  a  promissory 
note,  there  should  have  been  a  presentment  and  notice  of  dishonour,  the  defendant 
being  only  surety  for  the  debt  of  Mrs.  Langstaff.  If  void  as  a  bill,  it  would  not  be 
evidence  of  an  account  stated.  A  bare  promise  is  not  evidence  of  an  account  stated. 
■[Willes,  J.  There  was  ample  consideration  for  the  promise ;  the  plaintiff  was  induced 
to  abstain  from  distraining  for  the  rent  due.] 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  instrument 
declared  on  has  the  appearance  of  being  a  bill  of  exchange  addressed  to  Emma  Fielder, 
who  is  the  payee,  and  accepted  by  the  defendant.  The  evidence  is,  that  Mrs.  Langstaff 
being  indebted  to  the  plaintiff  for  rent,  the  latter  was  induced  to  allow  her  goods  to 
be  removed  upon  the  bill  being  handed  over  to  her  as  security.  The  whole  of  the 
instrument,  with  the  exception  of  the  drawer's  name,  was  in  the  handwriting  of  the 
defendant,  and  the  defendant  himself  accepted  it.  Under  these  circumstances,  it 
appears  to  me  that  the  right  way  to  deal  with  it  is,  to  treat  the  direction  to  "  Mrs. 
Emma  Fielder"  at  the  foot  of  the  bill  as  a  mere  informal  repetition  of  the  words  in 
the  body  of  it  "pay  to  Mrs.  Emma  Fielder."  The  effect  of  so  construing  it  is,  that 
the  defendant,  who  accepts  the  bill,  thereby  promises  to  pay  the  amount  at  maturity 
to  Emma  Fielder.  Feeling  that  we  are  at  liberty  so  to  construe  the  instrument,  I 
have  much  satisfaction  in  giving  effect  to  what  must  have  been  the  intention  of  the 
parties  by  holding  that  the  plaintiff  is  entitled  to  recover. 

Williams,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  If  the 
instrument  in  question  had  been  really  directed  to  a  third  party,  and  the  de-[611]- 
fendant  had  written  his  name  across  it  as  acceptor,  there  would  have  been  some 
difficulty  in  the  case.  But  I  concur  with  my  Lord  in  thinking  that  the  apparent 
direction  in  the  corner  "  To  Mrs.  Emma  Fielder  "  is  not  to  be  looked  at  as  a  direction 
to  a  person  upon  whom  the  bill  is  drawn,  but  as  a  mere  repetition  of  the  promise  in 
the  body  of  the  instrument  to  pay  the  sum  therein  mentioned  to  that  individual  or 
her  order.  Without,  therefore,  going  into  the  question  whether  the  instrument  may 
be  regarded  as  a  bill  of  exchange, — which  the  case  of  Peto  v.  Reynolds,  9  Exch.  410, 
seems  to  negative. — I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover  on 
the  footing  of  its  being  a  promissory  note. 

Willes,  J.  I  am  of  the  same  opinion.  Taking  the  whole  of  the  instrument 
together,  it  is  clear  that  this  is  to  be  treated  as  a  case  in  which  that  which  is  written 
at  the  foot  is  a  mere  indication  that  payment  is  to  be  made  to  Mrs.  Emma  Fielder. 
It  is  clear  that  it  is  not  a  direction  of  the  bill  to  Mrs.  Fielder,  but  a  mere  repetition  of 
that  which  is  contained  in  the  body  of  the  instrument,  viz.  that  payment  is  to  be  made  to 
her  or  to  her  order.  It  is  therefore  a  case  in  which  there  is  an  absence  of  direction 
to  any  one.  And  if,  by  reason  of  the  law-merchant,  that  cannot  be  a  bill  of  exchange, 
the  only  result  is,  that,  according  to  the  case  of  Miller  v.  Thompson,  3  M.  &  G.  576, 
4  Scott,  N.  R.  204,  we  must  treat  it  as  a  promissory  note. 


.9  C.  B.  (N.  S.)612.        GRUBB   V.  THE    INCLOSURE   COMMISSIONERS  241 

KEATING,  J.     I  also  think  this  instrument  may  lie  treated  as  a  valid  promissory 
note,  ami  therefore  that  this  rule  must  be  discharged. 
Rule  discharged. 


[612]    Grubb  v.  The  Inclosure  CosImissioners  fok  England  and  Wales. 

Jan.  29th,  1861. 

[Affirmed  in  Exchequer  Chamber,  13  C.  B.  X.  S.  805.] 

It  is  competent  to  the  inclosure  commissioners,  under  the  8  &  9  Vict.  c.  118,  to  order 
the  valuer  to  set  out  a  private  or  occupation  road  over  land  directed  by  the  provi- 
sional order  to  be  allotted  to  an  individual  in  lieu  of  his  rights  in  the  lauds  to  be 
inclosed,  unless  the  provisional  order  expressly  declares  that  his  allotment  shall  be 
exempt  from  such  a  burthen. 

Bovill,  Q.  C,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  a  writ  of  prohibition 
issued  out  of  the  petty-bag  office  prohibiting  the  inclosure  commissioners  from  con- 
tirming  an  award  about  to  be  made  by  them  in  the  matter  of  a  certain  inclosure. 

It  appeared  from  the  affidavits  upon  which  the  motion  was  founded,  that  an 
application  having  been  made  to  the  inclosure  commissioners  by  Lord  Carrington  and 
the  plaintiff,  Mr.  Edward  Grubb,  to  sanction  the  inclosure  of  certain  lands  of  the 
manor  of  Hughenden,  in  the  county  of  Buckingham,  and  the  usual  proceedings  under 
the  inclosure  acts  having  been  taken,  the  commissioners,  on  the  5th  of  June,  1856, 
issued  their  provisional  order  in  the  following  terms : — 

"  Whereas  persons  interested  in  certain  lands  called  or  known  as  Naphill  Common, 
Green  Hill,  Piggott's  Common,  Denner  Hill  Common,  Spring  Coppice  and  Driftway, 
Denner  Hill  Coppice,  Willow  Coppice,  High  Coppice,  and  Chapel  Hill,  Bryant's  Bottom, 
including  bottom  of  Widdenton  Hill,  and  North  Dean  Bottom,  and  in  the  common 
fields  called  Longridge  and  the  Tupps,  all  situate  in  the  parish  of  Hughenden,  in  the 
county  of  Buckingham,  being  land  subject  to  be  inclosed  under  the  provisions 
of  the  acts  for  the  inclosure,  exchange,  and  improvement  of  land,  and  proposing  to 
inclose  the  same  under  the  said  acts,  have  made  due  application  to  the  inclosure  com- 
missioners for  England  and  Wales  to  sanction  such  inclosure  :  and  whereas  it  has  been 
made  to  appear  to  the  said  commissioners  that  the  persons  making  the  said  applica- 
tion represent  at  least  one  third  in  value  of  the  interest  in  the  said  lands  :  [613]  And 
whereas  the  said  commissioners,  on  the  statements  contained  in  the  said  application, 
thought  the  inclosure  of  the  said  lands  might  be  found  to  be  expedient,  and  accordingly 
referred  the  said  application  to  Nathan  Wetherell,  Esq.,  an  assistant-commissioner 
duly  appointed  under  the  said  acts  :  And  whereas  the  said  assistant-commissioner, 
after  having  caused  due  notice  to  be  given  as  required  by  the  said  acts,  and  having 
inspected  the  said  lands,  held,  pursuant  to  the  said  notice,  a  meeting  on  the  21st  day 
of  April  last,  at  the  Bed  Lion  Inn,  High  Wycombe,  to  hear  any  objections  which  might 
be  made  to  the  said  proposed  inclosure,  and  any  information  or  evidence  which  might 
be  offered  in  relation  thereto,  and  inquired  into  the  correctness  of  the  statements  in 
the  said  application,  and  otherwise  into  the  expediency  of  the  said  proposed  inclosure  ; 
And  whereof  the  said  assistant-commissioner  duly  reported  in  writing  to  the  said 
commissioners  the  result  of  his  inquiries  as  to  the  statements  contained  in  the  said 
application,  and  his  opinion  as  to  the  expediency  of  the  said  proposed  inclosure,  with 
his  reasons  for  such  opinion,  and  annexed  to  his  report  a  sketch  oi  I  he  said  lauds  :   And 

whereas  we  the  said  commissioners  are  of  opinion  that  the  said  proposed  incl 'e 

would  be  expedient,  and,  in  case  the  necessary  consents  be  given,  and  the  requisites 
of  the  said  acts  be  otherwise  complied  with,  intend  to  certify  in  our  annual  general 
report  the  expediency  of  such  inclosure,  upon  the  terms  hereinafter  mentioned  : 

"Now,  therefore,  in  pursuance  of   the    power  given  to  us    by  the  .-aid  acts,  we,  the 

inclosure  commissioners  for  England  and  Wales,  do  by  this  provisional  order  tinder 

our  seal  declare  the  following  to  be  tin'  terms  a  ml  conditions  OD  which  we  are  of  opinion 
that  the  said  proposed  inclosure  should  be  made,  thai   is  I"  Say, — 

"That  three  acres  at  or  near  the  spot  marked  A.  on  [614]  the  plan  hereunto 
annexed  be  allotted  for  the  purposes  of  exercise  and  recreation  : 

"That  two  acres  at   or   near  the  spot   marked   B.,  two  acres  at  or  near  tho  spot 
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marked  C,  and  two  acres  at  or  near  the  spot  marked  D.  on  the  said  plan  be  allotted 
for  the  labouring  poor : 

"  That  Piggott's  Common  and  part  of  Spring  Coppice,  containing  together  27a.  3r. 
30p.,  High  Coppice,  21a.  0/\''26p.,  North  Dean  Bottom,  3a.  3r.  27p.,  Willow  Coppice, 
20a.  3r.  3±p.,  Drift-way,  2a.  2r.  2\p.,  and  Spring  Coppice,  63a.  Or.'^p.,  together  with 
all  wood  and  underwood  now  growing  on  such  tracts,  and  on  all  other  tracts  proposed 
to  be  inclosed  except  Naphill  Common,  Green  Hill,  and  the  common  fields,  be  allotted 
to  Edward  Grubb,  Esq.,  in  lieu  of  his  right  and  interest  in  the  lands  to  be  inclosed  : 

"That  Chappel  Hill,  Bryant's  Bottom,  Denner  Hill  Coppice,  bottom  of  Widdenton 
Hill,  and  Denner  Hill  Common,  containing  together  69a.  lr.  Sp.,  be  allotted  as  follows, 
that  is  to  say,  an  allotment  equal  in  value  to  one  seventh  part  thereof,  after  deducting 
the  allotment  of  two  acres  for  the  labouring  poor,  and  the  allotments  (if  any)  for 
defraying  the  expenses  of  the  inclosure,  be  made  to  the  Bight  Hon.  Benjamin 
Disraeli  in  lieu  of  his  right  and  interest  in  the  soil  of  the  said  tracts  and  in  all  substrata 
under  the  same,  and  that  the  residue  of  the  said  tracts  be  allotted  among  the  commoners 
in  proportion  to  their  respective  common  rights  : 

"  That  the  allotment  to  be  made  to  the  said  Benjamin  Disraeli  as  aforesaid  be  set 
out  upon  the  common  nearest  to  his  property  at  Naphill : 

"  That  an  allotment  of  one  sixteenth  part  in  value  of  Naphill  Common  and  of 
Green  Hill,  or  of  so  much  thereof  as  is  waste  of  the  manor  of  Hughenden,  be  made 
to  the  said  Benjamin  Disraeli  in  lieu  of  his  right  [615]  and  interest  in  the  soil  of  such 
waste  and  in  all  substrata  under  the  same : 

"  That,  in  regard  to  such  portions,  if  any,  of  the  said  Naphill  Common  and  Green 
Hill  as  are  not  waste  of  the  said  manor  of  Hughenden,  an  allotment  of  one  sixteenth 
part  in  value  thereof  be  made  to  the  owner  or  respective  owners  of  the  soil  of  such 
portions  in  lieu  of  their  or  his  right  and  interest  in  the  soil  and  in  all  substrata : 

"  And  that  the  residue  of  the  said  Naphill  Common  and  Green  Hill  be 
allotted  among  the  parties  entitled  to  rights  of  common  or  pasturage  thereon.  In 
witness,"  &c. 

The  said  inclosure  was  subsequently  sanctioned  and  directed  to  be  proceeded  with 
by  the  sessional  act  of  19  &  20  Vict.  c.  106  ;  and,  after  the  passing  of  that  act,  at  a 
meeting  of  the  persons  interested  in  the  land  to  be  inclosed,  one  William  Brown  was 
duly  appointed  valuer  in  the  matter  of  the  said  inclosure. 

On  the  31st  of  March,  1S59,  Brown  made  his  report  as  such  valuer  to  the  commis- 
sioners :  and,  at  a  meeting  held  by  the  assistant-commissioner  on  the  30th  of  November, 
1859,  for  the  purpose  of  hearing  objections  to  the  valuer's  report,  one  Roger  Williams, 
to  whom  lands  were  to  be  allotted  according  to  the  terms  of  the  provisional  order, 
applied  to  have  a  private  carriage-road  set  out  for  him,  under  the  provisions  of  the 
68th  section  of  the  8  &  9  Vict.  c.  118,  over  Piggott's  Common,  being  part  of  the  land 
to  be  allotted  to  Mr.  Grubb ;  whereupon  Grubb  objected  thereto  and  contended  that 
the  provisional  order  vested  his  allotments  in  him  exempt  from  all  jurisdiction  of  the 
valuer  over  them  except  for  the  purpose  of  awarding  them.  The  assistant-commis- 
sioner overruled  the  objection,  on  the  ground  that  the  lands  to  be  allotted  to  Mr. 
Grubb  according  to  the  terms  of  the  provisional  order,  were  [616]  lands  still  subject 
to  be  inclosed  within  the  meaning  of  the  Inclosure  Act,  and  that  there  was  nothing 
in  the  act  to  take  them  out  of  the  jurisdiction  of  the  valuer,  or  to  preclude  him  from 
dealing  with  them  in  the  course  of  such  inclosure  in  the  same  manner  as  with  other 
allotments,  so  long  as  such  dealing  was  not  inconsistent  with  such  order :  and  the 
assistantcommissioner,  being  of  opinion  that  the  application  of  Williams  was  reasonable 
and  well  founded,  reported  to  the  commissioners  accordingly. 

The  commissioners  having  subsequently  directed  the  valuer  to  set  out  such  private 
road  over  Piggott's  Common,  and  the  same  having  accordingly  been  staked  out,  Mr. 
Grubb  sued  out  a  writ  of  prohibition  (a). 

Bovill,  Q.  C,  on  behalf  of  the  commissioners,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  set  aside  the  writ,  with  costs. 

Lush,  Q.  C,  and  Couch,  now  shewed  cause.  The  question  is  whether  the  inclosure 
commissioners  can,  after  they  have  by  a  provisional  order  allotted  specific  land  to  an 
individual  in  lieu  of  his  rights  in  the  land  to  be  inclosed,  direct  the  valuer  to  set  out 
a  private  or  occupation  road  over  the  land  so  allotted.     That  will  depend  upon  the 

(a)  Under  the  12  &  13  Vict.  c.  109.     See  In  re  Baddeley,  4  Exch.  508. 
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construction  of  several  sections  of  the  Iuclosure  Act,  8  &  9  Vict.  c.  118.  The 
course  of  proceeding  to  obtain  iuclosure  waste  lands  is  as  follows : — If  a  given  pro- 
portion of  parties  having  rights  over  the  land  agree,  a  memorial  is  sent  to  the  com- 
missioners. If  the  proposal  meets  the  approbation  of  the  commissioners,  they  prepare 
a  scheme,  and  if  that  scheme  is  agreed  to  by  a  certain  proportion  in  number 
[617]  and  interest,  the  commissioners  report  to  parliament  annually.  The  details  of 
the  iuclosure  are  intrusted  to  an  officer  called  a  valuer,  who  is  appointed  by  the  com- 
missioners, and  who  regulates  the  boundaries,  sets  out  the  roads,  &c,  subject  to 
appeal  to  the  commissioners.  By  the  25th  section  of  the  act,  it  is  provided,  that,  npon 
application  to  the  commissioners,  an  assistant-commissioner  is  to  be  directed  to  inquire 
into  the  expediency  of  the  proposed  inclosure.  The  duties  of  the  assistant-commis- 
sioner are  defined  by  s.  26,  which  enacts  that  "  the  assistantcommissioner  to  whom 
such  application  shall  be  referred  shall  report  in  writing  to  the  commissioners  the 
result  of  his  inquiries  as  to  the  statements  contained  in  the  application,  and  his  opinion 
as  to  the  expediency  or  inexpediency  of  the  proposed  inclosure,  with  the  reasons  for 
such  opinion  ;  and,  in  case  he  shall  think  such  inclosure  expedient,  he  may  specify  any 
terms  or  conditions  which  may  appear  to  him  to  be  proper  for  the  protection  of  any 
public  interests  and  of  any  mineral  property  or  peculiar  rights  in  relation  to  the  land 
proposed  to  be  inclosed,  and  shall  annex  to  his  report  a  map  or  sketch  of  the  land 
proposed  to  be  inclosed,"  &o.  The  27th  section  enacts  that,  "if,  on  the  report  of  the 
assistant-commissioner,  or  after  any  further  inquiries  they  shall  think  necessary  in 
relation  thereto,  the  commissioners  shall  be  of  opinion,  having  regard  as  well  to  the 
health,  comfort,  and  convenience  of  the  inhabitants  of  any  cities,  towns,  villages,  or 
populous  places  in  or  near  any  parish  in  which  the  land  proposed  to  be  inclosed  or  any 
part  thereof  shall  be  situate,  as  to  the  advantage  of  the  proprietors  of  the  land  to 
which  such  application  shall  relate,  that  the  proposed  inclosure  would  lie  expedient, 
the  commissioners,  by  provisional  order  under  their  seal,  shall  set  forth  the  terms  and 
conditions  on  which  they  shall  be  of  opinion  that  the  [618]  inclosure  should  be  made, 
and  especially  the  quantity  and  situation  of  the  allotments  (if  any)  which  under  the 
provisions  of  this  act  should  be  appropriated  for  the  purposes  of  exercise  and  recreation 
and  for  the  labouring  poor,  and,  in  case  the  lord  of  the  manor  shall  be  entitled  to  the 
soil  of  the  land  proposed  to  be  inclosed,  shall  specify  the  share  or  proportion  of  the 
residue  of  the  land  which,  after  provision  made  for  the  payment  of  expenses,  in  case 
the  expenses  shall  under  the  provisions  hereinafter  contained  be  so  directed  to  be  paid 
by  sale  of  land,  and  after  deducting  the  allotments  to  be  made  for  public  purposes, 
should  be  allotted  to  the  lord  of  the  manor  in  respect  of  his  right  and  interest  in  the 
soil,  either  exclusively  or  inclusively  of  his  right  or  interest  in  all  or  any  of  the  mines, 
minerals,  stone,  and  other  substrata  under  such  land,  and  inclusively  or  exclusively  of 
any  right  of  pasturage  which  may  have  been  usually  enjoyed  by  such  lord  or  his 
tenants,  or  any  other  right  or  interest  of  such  lord  in  the  land  to  be  inclosed  as  the 
case  may  appear  to  the  commissioners  to  require,  or  as  the  parties  interested,  with  the 
approbation  of  the  commissioners,  may  have  agreed ;  and,  in  case  there  shall  be  any 
mineral  property,  or  any  rights  in  relation  thereto,  not  vested  in  the  lord  of  the  manor, 
or  other  rights  which  shall  appear  to  the  commissioners  proper  to  be  specially  provi*  lei  1 
for  upon  such  inclosure,  or  to  be  excepted  from  the  operation  thereof,  shall  specify  the 
provisions  or  exceptions  which  should  be  made  in  that  behalf ;  and  the  commissioners 
shall  thereupon  cause  notice  to  be  given  of  their  intention  to  authorize  the  proposed 
inclosure,  or  (as  the  case  may  be)  to  certify  in  their  annual  general  report  tin- 
expediency  of  the  proposed  inclosure,  but  upon  the  terms  and  conditions  in  such  order 
expressed,  and  in  case  the  consents  required  by  this  art  should  be  given  within  the 
time  [619]  in  such  notice  specilied,  or  within  any  enlarged  time  which  the  commis- 
sioners may  allow  for  that  purpose  ;  and  the  commissioners  shall  cause  bo  he  deposited 
for  inspection  a  copy  of  such  provisional  order  in  the  parish  or  place  in  which  the  land 
proposed  to  be  inclosed,  or  some  part  thereof,  shall  lie  situate,  and  may.  in  ease  they 
shall  think  tit,  cause  meetings  to  be  holden  by  an  assistant-commissioner  for  the 
purpose  of  taking  consents  or  dissents  or  of  ascertaining  the  interests  of  consenting  or 
dissenting  parties,  or  give  such  directions  as  to  tho  mode  of  taking  and  verifying  con- 
sents as  they  shall  think  lit  ;  and,  in  case  it  shall  appear  to  the  satisfaction  of  the 
commissioners  that  persons  the  aggregate  amount  of  whose  interests  in  the  land 
proposed  to  be  inclosed  shall  not  be  less  in  value  than  two  thirds  of  the  whole  interest 
in  such  land,  and  the  other  persons,  if  any,  whose  consents  may  be  necessary  under 
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the  provisions  hereinafter  contained  shall  have  consented  to  such  inclosure  upon  the 
terms  and  conditions  in  such  order  expressed,  then,  if  the  land  proposed  to  be  inclosed 
cannot  be  inclosed  under  this  act  without  the  previous  direction  of  parliament,  the 
commissioners  shall  in  their  next  annual  general  report  certify  their  opinion  that  the 
proposed  inclosure  would  be  expedient,  with  such  particulars  in  relation  thereto,  or  to 
the  terms  and  conditions  aforesaid,  as  they  shall  think  necessary ;  and,  in  case  the 
land  proposed  to  be  inclosed  shall  be  land  to  the  inclosure  of  which  under  this  act  the 
previous  direction  of  parliament  is  not  hereby  required,  the  commissioners  shall  cause 
notice  to  be  given  on  the  church  door  and  by  advertizement  of  their  intention  to 
proceed  with  such  inclosure  under  the  provisions  herein  contained."  Then  follows  a 
proviso  for  the  rights  of  freemen,  burgesses,  or  inhabitant  householders  of  any  city, 
borough,  or  town.  The  32nd  section  enacts  that  [620]  "in  case  by  any  act  of 
parliament  hereafter  to  be  passed  it  shall  be  enacted  that  the  inclosures  the  expediency 
of  which  shall  have  been  certified  by  the  commissioners  in  their  annual  general  report 
as  aforesaid,  or  any  of  them,  be  proceeded  with,  the  same  shall  in  every  case  be 
proceeded  with  and  completed  according  to  the  provisions  of  this  aot,  and  on  the 
terms  and  conditions  in  the  provisional  order  of  the  commissioners  specified  in  that 
behalf."  The  33rd  section  relates  to  the  appointment  of  the  valuer  ;  and  the  34th 
contains  his  instructions:  it  enacts  that,  "at  the  meeting  for  appointing  a  valuer,  or 
at  some  other  meeting  called  by  the  commissioners  for  the  purpose,  the  persons 
present  by  themselves  or  their  agents  at  such  meeting,  or  the  majority  in  number  ami 
in  respect  of  interest  of  such  persons,  may  resolve  upon  instructions  to  the  valuer  not 
inconsistent  with  the  terms  and  conditions  of  the  provisional  order  of  the  commis- 
sioners, and  of  any  act  hereafter  to  be  passed  by  which  the  inclosure  may  have  been 
authorized,  for  the  appropriation  of  parts  of  the  land  proposed  to  be  inclosed  for  such 
public  purposes  as  hereinafter  mentioned,  or  any  of  them," — amongst  others, — "  for 
the  formation  of  public  roads  and  ways  ;  for  widening  and  improving  existing  public 
roads  and  ways  ;  for  the  formation  of  public  drains,  &c.  ;  or  for  any  other  purpose  of 
public  utility  or  convenience,  or  for  the  general  convenience  or  accommodation  of  the 
persons  interested  in  the  land  to  be  inclosed ;  and  also  upon  instructions  to  such 
valuer  for  the  formation,  alteration,  or  improvement  on  the  land  to  be  inclosed  of 
private  or  occupation  roads  and  ways,  common  ponds,  ditches,  watercourses,  embank- 
ments, tunnels,  bridges,  and  fences,  or  any  of  them,  or  any  other  works  for  the 
improvement  of  such  land,  or  for  the  convenience  of  the  occupiers  of  the  respective 
allotments  thereof."  The  61st  section  impowers  "the  [621]  valuer  acting  in  the 
matter  of  any  inclosure  to  set  out  and  make  such  common  ponds,  ditches,  water- 
courses, embankments,  tunnels,  and  bridges,  of  such  extent  and  form  and  in  such 
situations  as  he  shall  deem  necessary,  and  as  shall  not  be  inconsistent  with  the  terms 
and  conditions  and  instructions  hereinbefore  mentioned,  in  the  land  to  be  inclosed," 
&e.  And  the  68th  section  impowers  the  valuer  acting  in  the  matter  of  any  inclosure 
to  "set  out  such  private  or  occupation  roads  or  ways  through  the  lands  to  be  inclosed 
as  he  shall  think  requisite,  for  the  use  of  the  persons  interested  in  such  lands  or  any 
of  them,"  &C.  Taking  the  34th,  the  61st,  and  the  68th  sections  together,  it  was 
clearly  the  intention  of  the  legislature  that  the  whole  proceedings  of  the  valuer  should 
be  controlled  by  the  provisional  order  and  the  instructions :  and  it  is  manifestly 
inconsistent  with  the  terms  of  the  provisional  order  and  of  the  agreement  on  which  it 
is  founded  for  the  commissioners  to  sanction  the  making  of  any  roads  or  other  works 
public  or  private  over  the  lands  so  allotted.  The  same  restrictive  words  are  found  in 
the  73rd  and  77th  sections.  It  is  equally  an  injury  to  the  allottee  whether  the  land 
is  taken  for  a  public  or  a  private  or  occupation  road,  or  a  public  pond,  &c.  And,  if 
the  commissioners  were  at  liberty  to  do  this  as  to  Mr.  Grubb's  allotments,  they  might 
do  so  on  the  allotments  made  for  the  benefit  of  the  public  or  the  labouring  poor,  and 
so  render  a  most  important  provision  of  the  act  nugatory.  Indeed,  by  unduly 
multiplying  the  roads  thereon,  the  allottee  might  be  substantially  deprived  of  the 
entire  benefit  of  his  allotment.  If  the  commissioners  had  meant  to  reserve  to  the 
valuer  the  power  of  setting  out  public  or  private  roads  over  Mr.  Grubb's  allotment, 
they  should  have  said  so  in  the  order.  The  terms  on  which  the  allotment  is  made  to 
Mr.  Grubb,  are,  that  he  shall  enjoy  certain  [622]  closes  described  by  name  and 
dimensions,  in  severalty.  Mr.  Grubb  is  clearly  entitled  to  the  whole  benefit  of  the 
land  so  directed  to  be  allotted  to  him  unincumbered  by  any  rights  over  it,  whether 
public  or  private.     [Williams,  J.     A  case  arising  out  of  this  same  inclosure  was  tried 
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before  me  at  Aylesbury  some  time  since.  It  was  an  action  of  trespass  brought  by  Mr. 
Ghrubb  against  the  valuer  for  entering  upon  the  lands  allotted  to  him,  for  the  purpose 
(if  surveying  and  making  a  map  of  the  inclosures,  pursuant  to  the  123rd  section  of 
the  statute.  Mr.  Grubb  contended  that  tt he  land  was  absolutely  vested  in  him  by  the 
provisional  order.  I,  however,  ruled  that  the  land  still  continued  to  be  land  to  be 
inclosed  and  dealt  with  under  the  powers  of  the  inclosure  acts,  and  therefore  that  the 
valuer  had  a  right  to  go  upon  it.  A  motion  was  afterwards  made  to  the  court  of 
Queen's  Bench  against  my  ruling :  but  the  court  refused  a  rule  (a).]  There  was  no 
attempt  there,  as  there  is  here,  to  deal  with  the  land  allotted  in  a  manner  that  was 
inconsistent  with  the  terms  and  conditions  of  the  provisional  order.  Could  the  com- 
missioners sell  part  of  the  lands  allotted  to  Mr.  Grubb  for  payment  of  the  expenses  of 
the  inclosure  \  The  only  provision  in  the  act  for  any  alteration  in  the  allotments  is 
contained  in  s.  101,  which  enacts  "that  it  shall  be  lawful  for  the  valuer  acting  in  any 
inclosure,  at  any  time  before  the  confirmation  of  the  award,  with  the  approbation  or 
by  the  direction  of  the  commissioners,  to  make  any  alterations  which  he  may  think 
right  and  expedient  in  the  allotments  or  in  the  fences  which  he  may  have  set  out  and 
ordered,  or  in  the  private  roads  he  may  have  set  out,  or  in  any  of  the  orders  or 
directions  relating  thereto  which  he  may  have  made  in  the  matter  of  such  inclosure; 
and,  in  case  any  person  [623]  shall  be  injured  by  any  such  alteration,  on  account  of 
any  expenses  he  may  have  incurred,  or  otherwise,  the  valuer  shall  ascertain  and 
determine  what  recompense  should  be  made  to  him  for  such  injury,  and  shall  either 
pay  the  amount  thereof  out  of  the  moneys  raised  for  the  expense  of  the  inclosure,  or 
shall  direct  by  whom  and  in  what  manner  such  recompense  shall  be  made,"  &c.  But 
this  case  is  not  within  that  section ;  for,  the  valuer  had  no  right  to  interfere  with  any 
of  the  lands  dealt  with  by  the  provisional  order.  If  the  court  should  think  the  matter 
even  doubtful,  Mr.  Grubb  should  be  allowed  to  declare  in  prohibition,  so  that  he  may 
if  necessary  have  an  appeal.  [Williams,  J.  If  your  argument  is  correct,  Mr.  Grubb 
may  have  an  action  for  the  trespass  to  his  land :  whereas,  if  we  decline  to  set  aside 
the  writ  of  prohibition,  the  commissioners  are  concluded.]  The  award  will  be 
conclusive  evidence  against  Mr.  Grubb,  when  made, — s.  105. 

Bovill,  Q.  C,  and  F.  M.  White,  in  support  of  the  rule.  The  question  is  whether 
Mr.  Grubb  is  entitled  to  his  allotment  free  from  existing  private  or  occupation  roads  ; 
for,  that  is  the  effect  of  the  argument  on  the  other  side,  inasmuch  as  the  6Sth  section 
at  the  close  of  it  provides  that,  "after  such  setting  out  as  aforesaid,  all  private  or 
occupation  roads  or  ways  over,  through,  and  upon  the  lands  to  be  inclosed,  which 
shall  not  be  set  out  as  aforesaid,  shall  be  for  ever  stopped  up  and  extinguished."  The 
act  places  certain  restrictions  on  the  powers  of  the  valuer, — the  whole  of  whose  acts, 
be  it  remembered,  are  subject  to  the  control  of  the  commissioners  on  appeal.  As  to 
public  roads,  ponds,  bridges,  &c,  those  powers  are  to  be  exercised  in  a  manner  "  not 
inconsistent  with  the  terms  and  conditions  of  the  provisional  order  of  the  commis- 
sioners, and  of  any  act  thereafter  to  be  passed  by  which  the  inclosure  may  have  been 
[624]  authorized."  But  the  68th  section,  which  relates  to  private  or  occupation  roads 
and  ways  through  the  lands  to  be  inclosed,  contains  no  such  words.  And  the  reason 
is  obvious, — until  the  allotments  are  made,  it  is  impossible  to  know  what  roads  may 
be  necessary.  With  this  view,  it  is  material  to  look  at  the  101st  section.  The  4th 
section  of  the  11  &  12  Vict.  c.  99,  also  gives  power  to  set  out  private  roads.  It  enacts 
that  "the  valuer  acting  in  the  matter  of  any  inclosure  may,  where  he  shall  think  lit, 
set  out  such  private  or  occupation  roads  and  ways  through  the  land  to  be  inclosed  as 
by  reason  of  the  alteration  of  public  roads  or  ways,  or  otherwise,  he  shall  think 
requisite  for  the  use,  wholly  or  in  part,  of  persons  interested  in  other  lands  ;  and  any 
expenses  which  the  valuer  may  incur  in  relation  to  the  setting  out  or  formation  or 
completion  of  such  private  roads,  or  any  of  them,  shall,  unless  the  valuer  shall  other 
wise  direct,  be  paid  by  such  of  the  owners  for  the  time  being  of  the  land  the  subject 
matter  of  such  inclosure,  and  of  the  owners  of  the  land  for  whose  use  the  Baid  roads 
shall  have  been  set  out,  or  of  either  of  such  classes,  and  in  such  shares  and  proportions, 
as  the  valuer  shall  direct;  and,  after  the  formation  and  completion  of  such  private 
roads  and  ways,  the  same  shall  be  sustained  and  kept  in  repair  by  and  at  the  expense 
of  such  of  the  several  owners  in  such  shales  and  proportions  and  in  such  manner  as 
the  valuer  shall  direct:  Provided  always  that  the  grass  and   herbage  on  such  roads 

(a)  Grubb  v.  Brown,  32  Law  Time.,,  89. 
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shall  be  subject  to  the  same  regulations  as  if  they  had  been  private  or  occupation 
roads  set  out  under  the  8  &  9  Vict.  c.  118."  [Erie,  C.  J.  Our  only  doubt  is,  as  to 
whether  or  not  we  should  allow  Mr.  Grubb  to  declare  in  prohibition.  Williams,  J. 
We  are  anxious  to  give  the  parties  an  opportunity  of  correcting  our  decision,  if 
erroneous.] 

[625]  After  a  short  consultation,  Bovill  was  stopped  by  the  court. 

Erle,  C.  J.  I  am  of  opinion  that  the  rule  to  set  aside  the  prohibition  in  this 
case  should  be  made  absolute,  the  commissioners,  as  I  conceive,  not  having  exceeded 
their  jurisdiction.  It  appears  that  there  was  a  proposal  for  the  inclosure  of  certain 
lands  of  the  manor  of  Hughenden,  in  the  county  of  Bucks,  and  that  in  the  provisional 
order  of  the  commissioners  it  was  provided  that  certain  closes  should  be  allotted  to 
Mr.  Grubb  in  fee-simple,  in  lieu  of  his  right  and  interest  in  the  lands  to  be  inclosed. 
It  further  appears  that,  in  the  subsequent  proceedings  under  the  inclosure,  a  private 
carriage-way  has  been  set  out  over  part  of  the  land  so  allotted  to  Mr.  Grubb  :  and  the 
contention  on  the  part  of  Mr.  Grubb  is,  that  the  commissioners  have  been  guilty  of 
an  excess  of  jurisdiction  in  so  setting  out  that  private  way  over  the  land  so  allotted 
to  him.  I  am,  however,  of  opinion  that  it  is  not  inconsistent  with  the  provisional 
order  that  that  private  way  should  be  set  out.  Mr.  Grubb  takes  the  allotment  subject 
to  the  provisions  of  the  Inclosure  Acts ;  and,  according  to  the  provisions  of  those  acts, 
it  appears  to  me  that  the  commissioners  have  not  exceeded  their  jurisdiction  in  doing 
as  they  have  done.  The  8  &  9  Vict.  c.  118,  appears  to  me  to  have  contemplated  the 
power  of  setting  out  private  ways  as  a  right  to  be  reserved  to  the  commissioners, 
according  to  the  requirements  of  the  different  allottees  from  time  to  time  :  but  it  has 
very  cautiously  limited  those  powers  by  providing  that  their  exercise  in  respect  of 
public  ways  shall  not  be  inconsistent  with  the  terms  of  the  provisional  order.  As  to 
private  rights  of  way,  however,  the  language  is  different,  and  would  seem  to  justify 
an  opinion  that  in  respect  of  these  a  different  provision  was  intended  to  be  made. 
[626]  Thus,  the  34th  section,  to  which  our  attention  has  been  called,  provides  that, 
"at  the  meeting  for  appointing  a  valuer,  or  at  some  other  meeting  called  by  the 
commissioners  for  the  purpose,  the  persons  present  by  themselves  or  their  agents  at 
such  meeting,  or  the  majority  in  number  and  in  respect  of  interest  of  such  persons, 
may  resolve  upon  instructions  to  the  valuer  not  inconsistent  with  the  terms  and  con- 
ditions of  the  provisional  order  of  the  commissioners,  and  of  any  act  hereafter  to  be 
passed  by  which  the  inclosure  may  have  been  authorized,  for  the  appropriation  of  parts 
of  the  land  proposed  to  be  inclosed  for  such  public  purposes  as  hereinafter  mentioned, 
or  any  of  them,  that  is  to  say  "  (amongst  others),  "  for  the  formation  of  public  roads 
and  ways."  Then  it  goes  on  to  provide  that  the  persons  present  at  the  meeting  may 
also  resolve  "  upon  instructions  to  such  valuer  for  the  formation,  alteration,  or  improve- 
ment on  the  land  to  be  inclosed  of  private  occupation  roads  and  ways,  &c,  or  any 
other  works  for  the  improvement  of  such  land,  or  for  the  convenience  of  the  occupiers 
of  the  respective  allotments  thereof  : "  but  in  this  part  of  the  clause  the  words  "  not 
inconsistent  with  the  terms  and  conditions  of  the  provisional  order  of  the  commis- 
sioners," are  omitted.  Again,  in  s.  Gl,  where  power  is  given  to  the  valuer  to  set  out 
and  make  watercourses  and  other  works  of  a  public  nature,  he  is  to  do  so  "  of  such 
extent  and  form  and  in  such  situations  as  he  shall  deem  necessary,  and  as  shall  not  be 
inconsistent  with  the  terms  and  conditions  and  instructions  hereinbefore  mentioned." 
So,  in  s.  62,  which  relates  to  the  making,  widening,  or  altering  public  roads  and  ways, 
it  is  to  be  done  "  in  any  manner  not  inconsistent  with  the  instructions  given  to  such 
valuer  as  aforesaid."  But,  when  we  come  to  the  68th  section,  which  relates  to  private 
or  occupation  roads  or  ways,  those  restrictive  [627]  words  are  omitted ;  and  the 
clause  provides,  in  general  terms,  "  that  the  valuer  acting  in  the  matter  of  any 
inclosure  shall  and  may  set  out  such  private  or  occupation  roads  and  ways  through 
the  lands  to  be  inclosed  as  he  shall  think  requisite  for  the  use  of  the  persons  interested 
in  such  lands  or  any  of  them ;  and  any  expenses  which  the  valuer  may  incur  relative 
to  the  setting  out  or  formation  or  completion  of  such  private  roads  and  ways,  or  any 
of  them,  shall,  unless  the  valuer  shall  otherwise  direct,  be  paid  in  the  same  manner 
as  the  other  expenses  of  the  inclosure ;  and  such  expenses  of  the  formation  and  com- 
pletion of  such  private  roads  and  ways  as  the  valuer  shall  direct  shall  be  borne  by, 
and  after  the  formation  and  completion  of  such  private  roads  and  ways  the  same  shall 
be  maintained  and  kept  in  repair  by  and  at  the  expense  of,  the  owners  and  proprietors 
for  the  time  being  of  the  land  inclosed,  or  such  of  them,  and  in  such  shares  and 
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proportions,  and  in  such  manner,  as  the  valuer  shall  direct,"  &c.  I  do  not,  however, 
by  any  means  wish  to  sanction  the  opinion,  that,  if  the  provisional  order  had  expressly 
provided  that  no  private  or  occupation  way  should  be  set  out  upon  or  over  the  land 
allotted  to  a  particular  individual,  the  commissioners  could  have  been  permitted  to 
violate  the  terms  of  such  provisional  order.  It  is  almost  impossible  to  imagine  that 
persons  intrusted  like  these  commissioners  with  the  performance  of  a  public  duty 
would  one  day  stipulate  that  an  allotment  should  be  made  to  a  claimant  free  from 
such  a  burthen,  and  the  very  next  day  proceed  to  set  out  a  private  or  occupation  Way 
across  it.  My  judgment,  however,  proceeds  on  the  footing  that  the  allotment  made 
to  Mr.  Grubb  in  fee-simple  was  made  subject  to  the  known  powers  conferred  upon  the 
commissioners  by  the  inclosure  acts, — powers  which  must  be  taken  to  have  been  as 
well  known  to  Mr.  Grubb  as  to  the  com-[628]-missioners  themselves  ;  and  which  in 
my  judgment  authorize  the  setting  out  of  private  or  occupation  roads  or  ways  over 
the  allotted  lands.  It  follows,  therefore,  that,  in  my  opinion,  the  commissioners  have 
not  exceeded  their  jurisdiction  in  the  particular  here  complained  of.  The  law  assumes 
that  its  provisions  axe  known  to  all  Her  Majesty's  subjects.  One  can  very  well  con- 
ceive that  Mr.  Grubb  understood  that  he  was  to  enjoy  the  land  allotted  to  him  as 
free  from  interruption  as  if  he  had  purchased  it  from  an  ordinary  vendor  :  but  we  are 
bound  to  expound  the  act  of  parliament  with  reference  to  the  rights  of  others  as  well 
as  to  those  of  Mr.  Grubb  :  and,  putting  the  best  construction  I  am  able  upon  the 
extremely  wide  words  of  these  acts  of  parliament,  I  am  of  opinion  that  the  commissioners 
had  jurisdiction  to  do  what  they  did. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  The  contention  on  the  part  of 
Mr.  Grubb  is,  that  the  provisional  order  vested  the  defined  and  specified  allotments 
therein  mentioned  in  him  freed  and  exempted  from  all  jurisdiction  of  the  valuer  over 
them  except  for  the  purpose  of  awarding  them  to  him.  If  that  were  so,  it  seems  to 
me  that  there  would  be  an  insuperable  difficulty  in  sa3'ing  that  the  commissioners  had 
power  under  the  68th  section  of  the  8  &  9  Vict.  c.  118,  to  subject  his  allotments  to 
the  easement  of  a  private  or  occupation  road  over  it ;  because  I  am  not  prepared  to 
hold  that  the  valuer  could  do  anjr  act  which  is  inconsistent  with  the  terms  and  con- 
ditions of  the  provisional  order.  But  I  am  of  opinion  that  the  construction  so  put 
upon  the  provisional  order  on  the  part  of  Mr.  Grubb  is  not  the  correct  one.  I  think 
the  lands  allotted  to  him  were  subject  to  be  valued  under  the  inclosure  acts  ;  and  that 
there  was  nothing  to  prevent  the  valuer  from  dealing  with  those  allotments  in  the 
same  manner  [629]  as  he  would  with  any  other  of  the  lauds  embraced  by  the  scheme. 
The  case  which  was  triedbefore  me  at  Aylesburyin  some  degree  bears  upon  this  question. 
There,  Mr.  Grubb  contended,  as  he  has  contended  here,  that  the  land  was  absolutely  vested 
in  him  by  the  provisional  order,  and  that  the  commissioners  or  those  acting  under  them 
had  no  right  to  enter  upon  it  for  the  purpose  of  surveying,  &c.  But  I  was  of  opinion 
then,  as  I  am  now,  that  the  lands  mentioned  in  the  provisional  order  continued  to  be 
lands  which  were  to  be  dealt  with  by  the  valuer  of  the  commissioners  in  the  discharge 
of  their  respective  duties  under  the  inclosure  acts.  The  simple  question  there,  as 
here,  was,  what  was  the  meaning  of  the  provisional  order  allotting  the  particular 
lands  to  Mr.  Grubb.  For  some  reason  which  does  not  appeal',  the  terms  of  the  pro- 
visional order  here  are  special :  instead  of  the  allotment  being  left  to  the  discretion  of 
the  valuer,  the  lands  arc  allotted  in  an  unusual  manner;  fur  instance,  the  allotment  to 
Mr.  Disraeli  is  to  be  set  out  "upon  the  common  nearest  to  his  property  at  Naphill." 
The  ordinary  discretion  of  the  valuer  is  thus  controlled  by  the  provisional  order:  but 
there  is  nothing  there  to  shew  that,  when  this  direction  is  complied  with,  the  land 
allotted  shall  not  be  subject  to  the  same  incidents  as  if  no  such  special  provision  had 
been  made.  Then,  as  to  Mr.  Grubb,  it  goes  a  step  further:  it  defines  the  several 
portions  which  are  to  constitute  the  allotment  to  him.  I  see  nothing  in  tin:  terms  of 
the  order  to  shew  that  the  allotment  when  made  is  not  to  be  subject  to  all  the 
ordinary  powers  of  the  valuer  in  the  discharge  of  his  functions  under  the  act.  It  is 
said  that  the  setting  out  a  private  way  over  the  allotment  of  .Mr.  Grubb  is  inconsistent 
with  the  terms  and  conditions  of  the  provisional  order,  not  because  the  quantity  of  the 
land  is  thereby  diminished,  but  because  of  its  deterioration  in  [630]  value,  and  because 
possibly  the  value)-  might  subject  the  allotment  to  serious  diminution  by  setting  out 
several  ways  over  it.  We  cannot,  however,  contemplate  the  possibility  of  a  public 
officer  being  guilty  of  such  an  abuse  of  his  power.  I  am  clearly  of  opinion  thai  there 
is  no  ground  for  a  prohibition. 
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Keating,  J.(a).  I  also  am  of  opinion  that  the  commissioners  have  not  exceeded 
their  jurisdiction  in  this  case ;  and  I  arrive  at  this  conclusion  upon  the  construction  of 
the  provisional  order,  without  pronouncing  any  opinion  as  to  what  would  be  the 
effect  of  the  difference  in  the  phraseology  used  in  the  several  sections  of  the  8  & 
9  Vict.  c.  118,  with  reference  to  public  and  to  private  roads.  Looking  at  the  purpose 
for  which  this  provisional  order  is  made,  it  is  important  that  its  terms  should  be 
strictly  adhered  to.  It  is  in  fact  the  parliamentary  contract  under  which  the  inclosure 
is  authorized.  The  question  is,  what  did  the  commissioners  mean  when  they  made 
the  provisional  order  in  the  terms  in  which  it  is  framed,  and  what  was  Mr.  Grubb 
justified  in  understanding  from  it  when  it  was  submitted  to  him  for  his  assent  1 
I  cannot  doubt  that  these  allotments  were  directed  to  be  made  subject  to  the 
exercise  of  all  the  powers  of  the  inclosure  acts  as  to  details.  The  same  terms  are  used 
throughout  with  reference  to  all  the  parties  interested,  and  they  are  adopted  from  the 
statute  itself.  It  seems  to  me,  therefore,  that  we  should  equally  be  violating  the 
language  of  the  order  and  the  intention  of  the  statute,  if  we  were  to  hold  that  it 
exempted  any  of  the  lands  ordered  to  be  allotted  from  the  exercise  of  the  powers 
conferred  on  the  valuer  as  to  the  settlement  of  the  details  for  carrying  out  the 
inclosure.  These  details, — more  espe-[631]-ciaHv  as  to  the  setting  out  of  private  or 
occupation  roads, — could  not  possibly  be  ascertained  beforehand.  The  rule  to  set 
aside  the  writ  of  prohibition  will  therefore  be  made  absolute. 

Lush  submitted  that  it  was  not  a  case  for  costs. 

Bovill.  This  being  an  attempt  to  appeal  from  the  decision  of  the  commissioners, 
who  have  no  personal  interest  in  the  matter,  the  costs  should  follow  the  result;  other- 
wise, the  burthen  will  be  cast  upon  the  other  allottees. 

Erle,  C.  J.  If  Mr.  Grubb  wishes  to  declare  in  prohibition, — which  we  give  him 
leave  to  do,  but  not  because  we  entertain  any  doubt, — he  must  pay  the  costs  of  this 
rule  ;  if,  however,  he  assents  to  our  decision,  there  will  be  no  costs. 

Bule  accordingly. 

[632]     Wilson  v.  The  Lancashire  and  Yorkshire  Railway  Company. 

Feb.  11th,  1861. 

[S.  C.  30  L.  J.  C.  P.  232  ;  3  L.  T.  859  ;  7  Jur.  N.  S.  232 ;  9  W.  R.  862.  Referred  to, 
Lord  v.  Midland  Baihcay,  1867,  L.  R.  2  C.  P.  346.  Principle  applied,  Schulze  v. 
Great  Eastern  Baihcay,  18S7,  19  Q.  B.  D.  32;  Wertheim  v.  Chicoutimi  Pidp  Company, 
[1911]  A.  C.  308.] 

The  plaintiff,  a  cap-manufacturer  at  Cockermouth,  bought  cloth  at  Huddersfield  for 
the  purpose  of  making  it  up  into  caps,  which  he  was  in  the  habit  of  selling  through 
the  country  by  means  of  travellers.  The  cloth  was  delivered  to  the  defendants  on 
the  15th  of  March  to  be  carried  by  their  railway  to  Maryport ;  but,  through  the 
negligence  of  the  company's  servants,  it  was  sent  to  Bull  Gill  station,  and  did  not 
reach  the  plaintiffs  hands  until  the  12th  of  April,  which  was  too  late  for  the 
plaintiff's  purpose. — In  an  action  against  the  company  for  not  delivering  the  cloth 
within  a  reasonable  time, — Held, — in  accordance  with  the  rule  in  Hadley  v. 
Baxendale,  9  Exch.  341, — that  the  plaintiff  was  entitled  to  recover  as  damages  the 
amount  of  the  diminution  in  value  of  the  cloth  by  reason  of  the  season  for  making 
up  and  selling  the  caps  having  passed,  but  not  the  loss  of  anticipated  profits,  or  the 
expenses  of  travellers  dispatched  on  journeys  rendered  fruitless  by  reason  of  the 
inability  to  execute  their  orders. — The  jury  having  found  a  verdict  for  the  plaintiff 
for  801.,  the  court,  upon  a  rule  to  reduce  the  damages  to  a  nominal  sum,  proposed 
to  make  the  rule  absolute  for  a  new  trial  unless  the  plaintiff  would  consent  to  a 
verdict  for  401. : — Held,  that  the  plaintiff  was  still  entitled  to  the  costs  of  the  rule, 
though  he  assented  to  the  reduction. 

This  was  an  action  brought  by  the  plaintiff,  a  draper  and  cloth  cap  manufacturer 
at  Cockermouth,  in  Cumberland,  to  recover  damages  against  the  Lancashire  and 
Yorkshire  Railway  Company  for  an  undue  delay  in  the  conveyance  of  certain  cloth 
from    Huddersfield   to  Cockermouth.     The  declaration  contained  two  counts.     The 

(a)  Willes,  J.,  was  engaged  at  the  Central  Criminal  Court. 
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first  was  a  special  count  alleging  by  way  of  special  damage  from  the  nondelivery  of 
the  goods  in  time,  that  the  plaintiff  had  thereby  been  unable  to  sell  or  use  any  part  of 
the  cloth,  or  to  manufacture  the  same  or  any  part  thereof  into  caps  in  time  for  the 
season.  The  second  was  for  non-delivery  within  a  reasonable  time.  The  defendants 
pleaded  no'-  guilty. 

The  cause  was  tried  before  Wilde,  B.,  at  the  last  Summer  Assizes  at  Liverpool. 
The  facts  were  as  follows  : — The  plaintiff  had  purchased  cloth  at  Hudderstield  of  the 
value  of  2301.,  which  he  on  the  15th  of  March,  1860,  caused  to  be  delivered  to  the 
agent  of  the  defendants  at  that  place  for  the  purpose  of  being  carried  by  their  railway 
to  Maryport,  whence  they  were  to  be  fetched  by  the  plaintiff's  cart.  By  some  mis- 
apprehension as  to  their  instructions,  the  agents  of  thejeompany,  instead  of  forwarding 
the  trusses  to  Maryport,  sent  them  to  Bull  Gill,  which  was  nearer  to  [633]  Cocker- 
mouth  ;  and  t lie  result  was,  that,  the  goods  did  not  reach  the  plaintiff  until  the  li'th 
of  April,  whereas  he  ought  to  have  received  them  on  the  19th  of  March.  The  result 
was  that  he  did  not  receive  the  cloth  in  time  to  manufacture  it  into  caps,  the  season 
having  passed  before  he  could  execute  the  orders  obtained  by  his  travellers.  And, 
according  to  his  evidence,  which  stood  without  contradiction,  the  cloth  thereby 
became  of  less  value  to  him  by  1001.  He  also  claimed  by  way  of  damages  the  loss  of 
the  season,  that  is,  the  loss  of  the  profit  he  would  have  made  by  the  sale  of  caps  that 
season  if  the  cloth  (which  could  not  be  procured  in  Cockermouth)  had  arrived  in 
due  time. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  "  loss  of  the  season  "  was 
not  a  legitimate  ground  of  damage,  and  that  the  plaintiff  could  in  no  event  be  entitled 
to  more  than  nominal  damages  for  the  delay  in  forwarding  the  cloth. 

The  jury  returned  a  verdict  for  the  plaintiff'  for  801. ;  and  the  learned  Baron 
reserved  leave  to  the  defendants  to  move  to  reduce  the  damages  if  the  loss  of  the 
season  was  not  properly  the  subject  of  damages, — the  court  to  fix  the  amount  of 
damages  or  to  direct  how  they  should  be  ascertained,  if  they  should  be  of  opinion 
that  the  case  was  one  for  more  than  nominal  damages  (a). 

Edward  James,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
to  reduce  the  damages  to  a  nominal  sum,  "on  the  ground  that  the  jury  were  not 
entitled  to  give  the  plaintiff'  the  loss  of  his  profits  for  the  season."  He  submitted  that 
the  case  did  not  fall  within  the  rule  laid  down  by  the  court  of  Ex-[634]  chequer  in 
Ilailh://  v.  Ilur,  ii'lnlr,  9  Exch.  341.  [Byles,  J.  The  rule  in  BaMey  v.  Baxendale  is  not 
a  new  one.  It  is  to  be  found  so  laid  down  in  1  Pothier  on  Contracts,  p.  92.]  A  new 
trial  was  also  moved  for  on  the  ground  that  the  verdict  was  against  evidence:  but, 
the  learned  Baron  reporting  that  he  was  not  dissatisfied  with  the  result,  the  court 
declined  to  grant  a  rule  upon  that  ground. 

S.  Temple,  tt>.  C,  and  T.  Jones,  shewed  cause.  In  estimating  the  damages  which 
the  plaintiff  was  entitled  to  for  the  delay  in  the  delivery  of  the  cloth,  the  jury  were 
well  wan-anted  in  taking  into  consideration  the  deterioration  in  the  market  value  of 
the  cloth  by  reason  of  the  lapse  of  the  season  for  making  it  up  into  caps  in  the  way  of 
the  plaintiff's  trade.  It  appeared  that  the  plaintiff  was  a  cap-manufacturer  at  Cocker- 
mouth,  who  was  in  the  habit  of  buying  cloth  at  Huddersiield  for  the  purpose  of  his 
trade,  sending  out  travellers  through  the  country  to  collect  orders;  and  that,  by 
reason  of  the  delay  in  the  delivers  of  the  cloth  in  question  by  the  defendants,  and  his 
inability  to  obtain  a  supply  in  time  elsewhere,  the  season  for  the  sale  of  the  article  was 
lost,  and  the  expenses  incurred  by  his  travellers  unavailing.  The  case  falls  clearly 
within  the  first  branch  of  the  rule  laid  down  by  the  court  of  Exchequer  in  Hadley  v. 
Jtiuvw/nli;  9  Kxeh.  341,  354, — "Where  two  parlies  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the  other  parly  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  Fairly  and  reasonably  be  considered 
cither  as  arising  naturally,  i.e.  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  fco  have  been  in 
the  contemplation  of  both  parties  at  the  time  they  made  the  contract,  as  [6353  the 

probable  result  of  the  breach  of  it."  Here  is  a  manufacturer  Ordering  goods  for  the 
purpose  of  his  trade  from  the  district  where  it  is  well  known  thai  the  article  is  made: 
it  follows  as  a  natural  and   necessary  consequence   that    unreasonable  delay  will   cause 

(a)  Williams,  J.,  observed  upon  the  motion  that  no  leave  could  properly  be 
reserved  to  reduce  the  damages,  unless  to  a  specific  sum. 
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him  to  lose  the  market  or  season  for  the  sale  of  his  goods.  There  is  no  substantial 
difference  between  loss  of  market  and  deterioration  in  the  market  value  of  the  goods 
in  consequence  of  their  non-arrival  in  time  to  be  made  up  into  caps.  The  plaintiff 
proved  that  the  difference  in  value  was  1001.  ;  and  there  was  no  evidence  the  other 
way.  The  case  was  properly  left  to  the  jury  ;  and  there  is  no  pretence  for  saving 
that  the  plaintiff  was  only  entitled  to  nominal  damages,  or  that  the  sum  the  jury  have 
given  was  excessive.  [Willes,  J.  It  is  usual  for  all  trades  to  have  a  season.]  Each 
season  brings  its  new  fashions,  and  therefore  the  loss  of  a  season  is  the  loss  of  a  certain 
profit.  [Williams,  J.  Before  the  case  of  Hadleij  v.  Baxendale,  the  jury  would  have 
been  told  to  consider  what  deterioration  in  value  the  goods  had  sustained  in  conse- 
quence of  their  not  having  arrived  in  due  time.]  That  is  substantially  the  way  it  was 
left  to  them.  Hadley  v.  Baxendale  was  confirmed  and  adopted  by  the  court  of  (.Queen's 
Bench  in  Smeed  v.  Foard,  28  Law  J.,  Q.  B.  179.  There,  the  defendant  contracted  to 
deliver  to  the  plaintiff,  a  farmer,  a  steam  thrashing-machine  within  three  weeks  from 
the  24th  of  July,  but  did  not  do  so  until  the  11th  of  September.  The  plaintiff,  as 
the  defendant  well  knew,  was  in  the  habit  of  thrashing  out  his  wheat  in  the  field,  and 
sending  it  off  at  once  to  the  market.  In  consequence  of  the  non-delivery  of  the 
machine,  it  became  necessary  to  carry  the  wheat  home  and  stack  it.  The  wheat  was 
damaged  by  exposure  to  the  weather,  so  that  it  was  necessary  to  dry  it  in  a  kiln,  and 
the  quality  was  much  deteriorated,  [636]  and  before  it  could  be  sold  the  market  price 
had  fallen.  The  defendant  knew  that  the  machine  was  wanted  for  immediate  use  at 
the  time  appointed  for  the  delivery,  but  he  led  the  plaintiff  on  from  day  to  day  to 
believe  that  it  would  be  shortly  delivered.  In  an  action  for  the  non-delivery  of  the 
machine,  it  was  held,  in  accordance  with  the  rule  laid  down  in  Hadley  v.  Baxendale, 
that  the  plaintiff  was  entitled  to  recover  damages  in  respect  of  the  deterioration  of  the 
quality  of  the  wheat,  in  respect  of  the  expense  of  carrying  and  stacking  it,  and  in 
respect  of  the  expense  of  kiln-drying  it,  but  not  to  damages  in  respect  of  the  fall  in 
the  market.  "  The  rule,"  said  Lord  Campbell,  "  is  to  be  taken  from  the  case  of  Hadley 
v.  Baxendale,  which  accords  with  the  Code  Napoleon  (a),  with  Pothier  (b),  and  with 
Chancellor  Kent  (c),  and  which  decides  that  the  plaintiff  is  entitled  to  receive  as  a 
compensation  such  damages  as  are  the  natural  consequences  of  the  breach  of  the  con- 
tract, or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of  the 
parties.  ...  If  the  engine  had  been  delivered  at  the  time  agreed  upon,  the  corn 
would  have  been  thrashed  out,  and  would  have  been  carried  to  market  in  good 
condition,  instead  of  which  it  was  damaged.  Is  not  this  injury  a  natural  consequence 
of  the  breach  of  contract?  and  may  it  not  reasonably  be  supposed  to  have  been  foreseen 
by  the  parties  "  (d)%  Hadley  v.  Baxendale  was  also  recognized  in  Fletcher  v.  TuyUvr, 
17  C.  B.  21,  where  Jervis,  C.  J.,  in  the  course  of  the  argument,  suggests  that  ''it 
would  be  [637]  extremely  convenient  if  there  were  some  general  rule  as  to  the  measure 
of  damages  applicable  to  all  cases  of  breach  of  contract,  rather  than  that  the  matter 
should  be  left  at  large.  May  it  not  be  that  the  breach  of  a  mercantile  contract  may 
be  susceptible  of  estimation  according  to  the  average  percentage  of  mercantile  profits  ? 
Is  not  that  to  some  extent  the  result  of  Hadley  v.  Baxendale  ?  "  Willes,  J.,  says  :  "  It 
might  be  a  convenient  rule,  if,  as  suggested  by  my  Lord,  the  measure  of  damages  in 
such  a  case  as  this  was  held  by  analogy  to  be  the  average  profit  made  by  the  use  of 
such  a  chattel."  [Willes,  J.  Fletcher  v.  Tayleur  is  no  authority  upon  this  subject :  it 
was  a  mere  suggestion.  Byles,  J.  Suppose  the  goods  were  never  delivered  at  all ; 
would  the  proper  measure  of  damages  be  the  value  at  the  time  of  the  delivery  of  the 
goods  to  the  carrier,  or  their  value  at  the  time  and  place  where  they  ought  to  have 
been  delivered  I]  Their  value  at  the  time  and  place  where  the  goods  ought  to  have 
been  delivered.  The  rule  in  Hadley  v.  Baxendale  was  also  recognized  in  Le  Peintur  v. 
The  South  Eastern  liaihvay  Company,  2  Law  Times  (N.  S.),  170,  and  Dingle  v.  Hare, 
ante,  vol.  vii.,  p.  145.  The  plaintiff  is  clearly  entitled  to  recover  compensation  for  the 
substantial  injury  which  he  has  sustained  :  and,  if  so,  who  but  the  jury  are  the  proper 

(a)  Cited  Sedgwick  on  Damages,  2nd  edit.  p.  6,  referring  to  Domat.  Loix  Civiles, 
lee.  iii.,  tit.  5,  sec.  ii.,  §  2. 

(/*)  1  Pothier  on  Contracts,  p.  92. 

(c)  2  Kent's  Comm.  8th  edit.  625,  n. 

(d)  And  see  Bramley,  App.,   Chesterton,  Resp.,  ante,  vol.  ii.,  p.  592 ;  Port  man  v. 
Middleton,  ante,  vol.  iv.,  p.  322. 
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persons  to  estimate  it?  No  loss  of  anticipated  profits  appears  to  have  been  taken  into 
consideration.  [Byles,  J.  I  must  confess  I  do  not  see  upon  what  principle  we  arc  to 
say  that  the  jury  have  awarded  a  wrong  measure  of  damages  in  this  ease.] 

Edward  James,  Q.  C,  in  support  of  his  rule.  Loss  of  profil  cannot,  consistently 
with  the  rule  laid  in  Hadley  v.  Baxemdale,  9  Exch.  341,  be  taken  into  consideration  in 
estimating  the  damages  in  a  case  of  this  sort.  The  jury  were  not  warranted,  there- 
fore, in  giving  [638]  the  plaintiff  anything  for  the  loss  of  market.  [Williams,  J.  The 
plaintiff  was  not  entitled  to  anything  for  loss  of  profits  :  but  he  was  entitled  to  recover 
as  damages  the  difference  between  the  original  value  of  the  cloth,  and  the  diminished 
value  occasioned  by  the  loss  of  the  season  which  resulted  to  him  from  the  unreasonable 
delay  in  the  delivery  of  it.  Byles,  J.  I  believe  we  are  all  of  opinion  that  the  plaintiff 
was  not  entitled  to  anything  for  loss  of  profits :  but  it  must  not  be  assumed  that  loss 
of  profits  and  diminution  of  value  mean  the  same  thing.]  The  loss  of  a  market  cannot 
according  to  Hadley  v.  Baxemdale  form  a  ground  of  damage.  In  Smeed  v.  Foard, 
28  Law  J.,  Q.  15.  1 78,  one  ground  of  damage  was  the  loss  of  market.  And  Crompton,  J., 
says  :  "  I  think  we  must  not  extend  Hadley  v.  Baxendale  any  further  than  it  has  been 
carried  at  present.  The  present  case  is  one  where  the  contract  was  for  a  particular 
article  wanted  for  a  particular  purpose  ;  and  there  may  be  a  great  difference  between 
a  case  in  which  a  person  delivers  an  article  to  a  carrier  to  be  conveyed  by  him,  and  a 
case  where  there  is  a  contract  between  two  parties  both  of  whom  know  what  the  state 
of  things  is  at  the  time  the  contract  is  made.  We  are  bound  by  the  decision  as  far  as 
it  goes ;  and  it  is  clear  law  as  respects  the  proximate  natural  damages  arising  from 
the  breach  of  contract ;  and  we  cannot  complain  of  the  other  branch  of  the  rule,  that 
the  damages  should  be  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties,  because  that  only  means  that  they  should  be  such  as  are 
natural,  and  such  as  the  parties  would  naturally  look  for.  I  should  tell  the  jury  that 
they  ought  to  give  the  plaintiff  such  damages  as  were  the  natural  consequences  of  the 
breach  of  contract,  but  it  is  doubtful  whether  anything  more  than  the  general  rule 
ought  to  be  laid  down."  And  Hill,  J.,  adds:  "In  Hadley  v.  [639]  Baxendale,  Lord 
Wensleydale  called  attention  (23  Law  J.,  Exch.  181)  to  the  distinction  which  has  been 
adverted  to  by  my  Brother  Crompton.  He  said  :  '  In  a  contract  to  build  a  mill,  the 
builder  knows  that  a  delay  on  his  part  will  result  in  a  loss  of  business  ;  but  a  carrier 
contracting  to  carry  a  shaft  or  wheel  does  not  estimate  in  his  mind  the  consequential 
damages  by  the  loss  of  trade  arising  from  the  loss  or  damage  of  the  article.' "  Le 
Peintur  v.  The  South  Eastern  Railway  Company,  2  Law  Times  (N.  S.),  170,  is  a  strong 
authority  for  the  defendants  upon  the  subject  of  loss  of  profits.  It  was  there  held, 
that,  where  goods  are  delayed  in  the  carriage,  the  carriers  are  not  responsible  for  loss 
of  wages  of  workmen  kept  unemployed  by  reason  of  the  delay  in  the  arrival  of  the 
goods,  or  the  loss  of  profit  by  reason  of  such  goods  not  being  worked  up  and  sold  in 
the  course  of  trade, —the  court  saying 'that  they  could  not  grant  a  rule  without  over- 
ruling the  decision  in  Hadley  v.  Baxendale.  [Williams,  J.  What  principle  is  to  guide 
us  in  estimating  the  damages  the  plaintiff  has  sustained  !  Keating,  J.  There  was  no 
evidence  in  Le  Peintur  v.  The  Smith  Eastern  Railway  Company  that  the  skins  were  not 
fully  as  valuable  as  they  would  have  been  if  they  had  arrived  fourteen  days  earlier.] 
The  onus  of  shewing  the  principle  upon  which  the  damage  is  to  be  estimated  lay  on 
the  plaintiff,  and  he  has  left  it  in  doubt.  In  Hamlin  v.  The  (rnal  Nurthcrn  llailvay 
Company,  1  Hurlst.  &  X.  109,  which  was  an  action  for  delaying  a  passenger  on  a  railway 
journey,  there  being  no  train  to  take  the  plaintiff  on  as  stated  in  1  he  time-bill  published 
by  the  company,  [Pollock,  C.  B.,  says:  "In  actions  for  breaches  of  contract,  the 
damages  must  be  such  as  are  capable  of  being  appreciated  or  estimated.     Mr.  Wilde 

was  invited  at  the  trial  to  state  what  were  the  damages  to  which  the  plaintiff  was 
entitled.  lie  said,  general  damages.  The  plain-[640]-till'  is  entitled  to  nominal 
damages  at  all  events,  and  such  other  damages  of  a  pecuniary  kind  as  he  may  have 
really  sustained  as  a  direct  consequence  of  the  breach  of  contract.  Each  case  of  tin's 
description  must  be  decided  with  reference  to  the  circumstances  peculiar  to  it  :  but  it 
may  be  laid  down  as  a  rule  that  generally  in  action  ;  upon  contracts  no  damages  can 
be  given  which  cannot  be  stated  specifically,  and  that  the  plaintiff  is  entitled  to  reC0V61 

whatever  damages  naturally  result  from  the  breach  of  contract,  but  not  damages  for 
the  disappointment  of  mind  occasioned  by  the  breach  of  contract "(«). 

(«)  See  Sedgwick  on  Damages,  2nd  edit.  71,  72,  citing  Freeman  v.  Chute,  •'!  Barb. 
S.  C.  K.  424. 
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Gray,  Amicus  Curia1,  referred  to  a  case  of  Gee  v.  The  Lancashire  ami  Yorkshire 
Railway  Company,  since  reported  6  Hurlst.  &  N.  211.  There,  the  plaintiffs  delivered 
to  the  defendants,  who  were  carriers,  ten  tons  of  cotton,  to  be  carried  from  Liverpool 
to  Oldham.  In  the  usual  course  the  cotton  should  have  been  received  on  the  following 
day,  but  it  did  not  in  fact  arrive  till  four  days  afterwards.  In  consequence  of  the 
delay,  a  new  mill  of  the  plaintiffs  was  stopped  for  want  of  cotton  to  go  on  with.  At 
the  time  of  the  delivery  of  the  cotton  to  the  defendants  nothing  was  said  as  to  the 
particular  inconvenience  likely  to  result  from  the  delay  in  forwarding  it:  but,  on  the 
day  before  it  was  delivered  to  the  defendants,  and  repeatedly  on  each  succeeding  day 
until  it  arrived  at  Oldham,  one  of  the  plaintiffs  called  to  inquire  about  it,  and  on  each 
occasion  told  the  manager  of  the  goods  department  at  the  Oldham  station  that  the 
mill  was  at  a  stand  solely  on  account  of  the  non-delivery  of  the  cotton.  In  an  action 
against  the  defendants  for  neglect  in  de-[641]-livering  the  cotton,  the  plaintiffs  proved 
that  during  the  time  the  mill  was  at  a  stand  they  had  paid  in  wages  71.,  and  that  the 
profit  which  would  have  been  made  if  the  mill  had  been  at  work  was  71.  10s.  The 
judge  of  the  county-court  told  the  jury  that  when,  as  in  the  present  case,  by  the 
neglect  of  a  carrier,  a  man  had  no  material  to  carry  on  his  business,  he  had  a  right  to 
charge  as  legal  damage  such  loss  as  naturally  and  immediately  arose  from  stopping 
the  mill ;  that  the  plaintiffs  were  entitled  to  the  money  they  had  actually  paid  as 
wages,  71.,  and  that  the  profit  which  the  plaintiffs  would  have  made  was  a  fair  subject 
of  calculation,  and  the  jury  should  therefore  give,  over  and  above  the  71.,  such  amount 
as  would  be  the  actual  loss  and  detriment  the  plaintiffs  had  suffered  by  the  non-arrival 
of  the  cotton  in  due  course.  Upon  an  appeal  against  this  ruling,  the  court  of 
Exchequer  held  that  the  judge  had  misdirected  the  jury,  and  that  the  plaintiffs  were 
not  entitled  to  the  amount  of  wages  paid  and  of  the  profits  lost,  as  legal  damage, 
inasmuch  as  it  assumed  that  the  stoppage  of  the  mill  arose  entirely  from  the  non- 
delivery of  the  cotton,  when  in  fact  it  arose  partly  from  that  and  partly  from  the 
plaintiffs  having  no  cotton  to  go  on  with. 

Williams,  J.  As  I  collect  from  the  report  of  the  learned  judge  in  this  case,  the 
jury  appealed  to  him  for  information  as  to  how  they  were  to  assess  the  damages,  and 
were  informed  by  him  that  they  were  at  liberty  to  take  into  consideration  the  fact 
that  the  plaintiff  had  lost  the  season  in  consequence  of  the  non-arrival  of  the  cloth  in 
due  time.  Acting  upon  that  information,  the  jury  found  a  verdict  for  the  plaintiff 
with  801.  damages.  Now,  if  by  the  expression  "loss  of  the  season,"  the  jury  were 
induced  in  assessing  the  damages  to  take  into  their  consideration  the  profits  which  the 
[642]  plaintiff  might  have  made  by  the  manufacture  and  sale  of  caps  if  the  material 
had  reached  his  hands  in  due  time,  we  are  all  of  opinion  that  they  would  have  mis- 
conceived the  proper  principle  on  which  the  damages  were  to  be  estimated,  and  that 
there  would  be  a  failure  of  justice  if  the  verdict  were  allowed  to  stand.  But,  if  we 
are  to  assume  the  meaning  of  "  loss  of  the  season  "  to  be  that  the  goods  by  reason  of 
their  not  having  been  delivered  in  due  time  had  become  lessened  in  value,  that  is,  if 
in  consequence  of  the  delay  they  had  become  of  less  value  to  the  plaintiff,  because  the 
articles  to  be  made  up  would  be  less  marketable  as  the  time  for  finding  customers  for 
them  had  gone  by,  and  so  the  goods  were  left  in  the  plaintiff's  hands  deteriorated  or 
diminished  in  value,  then  we  do  not  think  there  was  any  mistake  in  point  of  law  in 
the  direction  of  the  learned  judge.  Two  questions  of  law  were  raised  during  the 
argument  on  the  part  of  the  defendants.  The  first  was,  whether  in  a  case  like  this, 
of  an  action  against  a  common  carrier  for  negligence  in  not  delivering  goods  intrusted 
to  him  within  a  reasonable  time,  the  consignee  has  a  ri«ht  to  claim  in  the  shape  of 
damages  the  profit  he  would  have  made  upon  the  sale  of  them  if  they  had  been  delivered 
in  proper  time.  We  are  all  of  opinion  that  he  is  not.  Then  comes  the  other  question, 
whether  he  is  entitled  to  recover  the  difference  between  the  value  of  the  goods  to  him 
if  they  had  been  delivered  in  proper  time,  and  their  value  at  the  time  when  they  were 
actually  delivered.  I  am  of  opinion  that  the  consignee  is  entitled  to  recover  such 
difference  in  value.  If  it  were  other  wise,  great  injustice  would  be  done  ;  for  instance, 
■ — to  put  a  familiar  case, — suppose  a  tradesman  at  a  fashionable  watering-place  sends 
an  order  to  a  warehouseman  in  London  for  a  quantity  of  ribbons  or  other  fancy  goods, 
and  they  are  delivered  to  a  [643]  carrier  so  that  they  ought  to  reach  him  at  the 
beginning  of  the  season,  and  through  the  negligence  of  the  carrier  their  delivery  is 
delayed  until  the  season  is  over,  so  that  the  opportunity  for  offering  them  for  sale  is 
lost,  and,  as  their  novelty  or  fashion  are  gone,  they  remain  on  hand  materially  diminished 
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in  value,  would  it  not  he  unjust  if  the  carrier  were  not  made  liable  in  damages  for  the 
loss  which  thus  resulted  from  his  negligence  ?  Applying  that  to  the  present  case,  it- 
appears  from  the  plaintiffs  evidence,  that,  if  the  cloth  in  question  had  been  delivered 
in  due  course,  so  as  to  enable  him  to  make  it  up  into  caps  for  the  season,  its  value  i" 
him  would  have  been  about  2301.  ;  hut  that,  by  reason  of  the  time  which  had  been 
suffered  to  elapse  before  the  cloth  was  delivered,  it  was  worth  only  1301.  That  c\  idem  e 
was  left  to  the  jury,  and  they  must  have  taken  it  into  their  consideration.  It  was 
evidence  for  the  jury  that  the  defendants,  by  reason  of  their  negligence,  delivered  the 
cloth  to  the  plaintiff  at  a  time  when  its  value  was  less  by  1001.  than  it  would  have  been 
if  they  had  been  guilty  of  no  negligence.  But  it  is  contended  on  the  part  of  the 
defendants,  that,  whatever  may  be  the  dictates  of  justice  in  the  matter,  .such  damages 
cannot  be  awarded  to  the  plaintiff  without  violating  the  rule  laid  down  by  the  court 
of  Exchequer  in  Hadley  v.  Baxeridale,  9  Exch.  341.  It  seems  to  me,  however,  that  we 
shall  not  violate  that  rule  if  we  hold  that  the  plaintiff  is  entitled  to  recover  damages 
in  respect  of  such  deterioration  in  value.  It  is  a  damage  which  fairly  and  naturally 
in  the  usual  course  of  things  maybe  said  to  arise  from  the  defendants'  negligence; 
for,  if  the  goods  are  not  delivered  at  the  time  they  are  expected,  the  delay  must 
necessarily  superinduce  a  considerable  diminution  in  their  value  in  the  plaintiff's  hands. 
Looking,  however,  at  the  evidence  of  the  plaintiff,  and  [644]  at  the  amount  of  damage  i 
awarded  by  the  jury,  which  certainly  is  very  considerable,  looking  also  at  the  ambiguity 
of  the  expression  "loss  of  the  season,"  which  may  mean  either  loss  of  profits  of  the 
season  or  loss  by  depreciation  in  market  value,  one  cannot  but  conceive  it  to  be  possible 
that  the  jury  may  have  been  under  some  misapprehension  ;  and  therefore  I  am  inclined 
to  think  that  justice  will  be  best  administered  in  this  particular  case  by  our  making 
the  rule  absolute  for  a  new  trial  unless  the  plaintiff  will  consent  to  the  verdict  being 
reduced  to  401. 

YVilles,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  damage  in 
respect  of  the  goods  being  depreciated  in  value  in  consequence  of  their  arrival  at  a 
time  when  they  were  less  in  demand  and  less  capable  of  being  applied  usefully  by  the 
plaintiff,  is  the  ordinary,  natural,  and  immediate  consequence  of  the  delay,  for  which 
the  carrier  is  answerable.  I  think  it  may  be  put  as  matter  of  ordinary  experience, 
that,  amongst  the  causes  of  the  fluctuations  in  price  to  which  merchandize  is  subject, 
is  the  fact  that  certain  goods  are  more  in  demand  at  one  time  than  at  another,  in 
consequence  of  their  being  more  capable  of  being  disposed  of  upon  advantageous  terms. 
It  appears  to  me  that  that  is  matter  of  ordinary  experience  and  knowledge,  and  that 
a  loss  thus  arising  may  well  be  said  to  be  the  direct  and  immediate  consequence  of  an 
unreasonable  delay  in  the  carriage  and  delivery  of  goods.  If,  therefore,  the  damages 
were  assessed  by  the  jury  in  this  case  with  a  view  to  the  diminished  value  of  the  cloth 
from  that  cause,  it  seems  to  me  that  they  were  properly  assessed.  But,  for  the  reasons 
stated  by  my  Brother  Williams,  it  may,  I  think,  be  doubted  whether  the  jury  may 
not  have  taken  into  consideration  the  loss  of  profits  which  the  plaintiff  might  have 
[645]  acquired  by  the  making  up  and  sale  of  the  caps.  That  clearly  would  not  be 
properly  admissible  as  a  ground  of  damage:  it  would  lie  inadmissible  by  reason  of 
remoteness;  audi  do  not  think  that  any  amount  of  notice  would  suffice  to  fix  the 
defendants  with  that.  The  court,  however,  has  power  by  the  terms  of  the  reservation 
to  deal  equitably  with  the  amount;  and  1  think  that  the  sum  proposed  by  my  Brother 
Williams  will  be  the  best  result,  and  will  meet  the  justice  of  the  case. 

Bylks,  J.  I  am  of  the  same  opinion.  Whatever  weight  may  be  given  to  the 
suggestion,  that,  in  laying  down  rules  for  the  assessment  of  damages  for  the  breach  of 
a  contract,  unnecessary  difficulties  and  refinements  have  been  introduced,  the  case  "I 
Hadley  v.  Baxendale,9  Exch.  341,  lias,  I  apprehend,  definitively  laid  down  the  rule, 
and  upon  that  principle  we  must  decide  the  present  case.  It-  is  there  said,  that, 
"where  two  parties  have  made  a  contract  which  one  of  them  has  broken,  the  damagi 
which  the  other  party  ought  to  receive  in  respect  of  such  breach  of  contraol  should  In' 
such  as  may  fairly  and  reasonably  be  considered  either  as  arising  naturally,  i.e  accord 
ing  to  the  usual  course  of  things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  Contemplation  of  both  parties  at  ihe  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it."  1  agree  with 
Mr.  James,  that,  as  the  defendants  here  knew  nothing  about  the  nature  of  the  goods 
or  of  the  plaintiff's  occupation,  profits  which  mighl  have  accrued  from  making  up  the 
cloth  into  caps  and  selling  them  clearly  wcro  not  within  the  contemplation  of  both 
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parties  at  the  time  they  made  the  contract,  as  the  probable  result  of  the  breach  of  it; 
and  therefore  loss  of  profits  could  not  properly  enter  into  [646]  the  consideration  of 
the  jury  in  assessing  the  damages  here.  The  difficulty,  however,  is,  to  distinguish 
between  loss  of  profits  and  the  difference  between  the  exchangeable  value  of  the  goods 
when  received  by  the  carriers,  or  rather  when  they  ought  to  have  been  delivered  by 
them,  and  when  they  were  actually  delivered.  Profits  include  the  increased  value 
arising  from  the  purpose  to  which  the  plaintiff  intended  to  apply  the  goods  :  whereas, 
dminution  in  exchangeable  value  is  only  something  subtracted  from  the  inherent  value 
of  the  articles  themselves.  When  thoroughly  considered,  this,  I  think,  will  be  found 
to  be  a  sound  distinction.  It  is  admitted  that  deterioration  in  quality  is  to  be  taken 
into  account  in  estimating  the  damage  the  plaintiff  has  sustained  ;  it  is  admitted  also 
that  loss  or  diminution  in  the  quantity  is  to  be  taken  into  account :  and  I  do  not  see 
why  a  loss  in  the  exchangeable  value  of  the  goods  should  not  also  be  taken  into  account. 
For  these  reasons,  I  am  of  opinion  that  the  plaintiff  was  entitled  to  substantial  damages 
in  this  case :  but  I  cannot  help  thinking  with  the  rest  of  the  court  that  it  is  highly 
probable  that  the  jury  may  have  taken  into  the  account  the  loss  of  prospective  profits. 
We  must  therefore  do  the  best  we  can  ;  and,  under  the  circumstances,  it  seems  to  me 
that  justice  will  be  done  to  both  parties  if  the  verdict  is  allowed  to  stand  for  401. 

Keating,  J.  I  entirely  agree  in  the  conclusion  at  which  the  rest  of  the  court 
have  arrived.  There  is  undoubtedly  some  difficulty  in  applying  the'rule  in  Hadley  v. 
Box*  udale  to  each  particular  case.  It  is  agreed  that  the  plaintiff  cannot  recover  any 
damages  for  loss  of  profits.  But  it  was  contended  by  Mr.  James  that  the  jury  could 
not  give  more  than  nominal  damages  without  giving  profits.  I  must  confess  I  at  first 
felt  some  difficulty  in  excluding  the  loss  of  profits  from  the  [647]  calculation,  when 
considering  the  deterioration  in  value.  But  that  difficulty  has  been  removed  by  what 
has  fallen  from  the  other  members  of  the  court :  and  I  agree  with  them,  that,  in 
estimating  the  damages  the  plaintiff  has  sustained  from  the  delay  in  delivering  the 
goods,  the  jury  were  justified  and  indeed  bound  to  take  into  their  consideration  the 
difference  between  their  exchangeable  value  at  the  time  the}'  arrived  and  their  value 
at  the  time  they  ought  to  have  arrived.  In  truth,  to  come  to  the  conclusion  to  which 
Mr.  James's  argument  would  lead  us,  viz.  that  the  plaintiff  was  only  entitled  to  nominal 
damages,  would  be  applying  the  rule  in  Hadley  v.  Ba.rendak  to  establish  an  absurdity. 
It  would  in  effect  come  to  this,  that  a  carrier  would  be  liable  for  the  consequences  of 
his  negligence  where  the  result  was  a  deterioration  in  the  quality  or  quantity  of  the 
article,  and  yet  would  be  liable  only  to  nominal  damages  for  any  other  description  of 
injury.  It  seems  to  me  that  the  rule  in  Hadley  v.  Ba.remlale  never  was  intended  to 
lead  to  any  such  practical  absurdity  and  injustice ;  and  that,  according  to  that  rule, 
the  true  measure  of  damages  in  a  case  like  the  present  is,  the  difference  in  the 
exchangeable  value  of  the  article. 

The  plaintiff  consenting  to  the  terms  proposed, 

Rule  discharged. 

James  submitted,  that,  inasmuch  as  the  rule  was  virtually  made  absolute,  there 
shoidd  be  no  costs. 

Per  Curiam.  You  moved  to  reduce  the  verdict  to  nominal  damages,  and  you 
have  failed.     The  plaintiff  must  have  the  costs  of  the  rule. 

Rule  accordingly. 

[648]    In  the  Matter  of  the  Hainault  Forest  Act,  1S5S.    Jan.  21st,  1861. 

[S.  C.  3  L.  T.  738.] 

The  forest  of  Hainault,  at  the  time  of  the  passing  of  the  disafforesting  act,  14  &  15  Yict. 
c.  43,  comprised  certain  open  commonable  lands,  called  the  King's  Forest  or  King's 
Woods,  in  the  parishes  of  Barking  and  Dagenham  (within  the  manor  of  Barking), 
containing  2842  acres,  and  another  tract  of  waste  in  the  parishes  of  Chigwell, 
Lambourne,  and  Stapleford  Abbots,  consisting  of  1104  acres,  and  also  a  piece  of 
woodland  called  Tom's  Wood  Hill  containing  about  44  acres.  The  rest  of  the  forest 
consisted  of  inclosed  land  in  the  several  parishes  of  Barking,  Dagenham,  Chigwell, 
Lambourne,  and  Stapleford  Abbotts. — By  the  21  &  22  Yict.  c.  37,  "  an  act  to  provide 
for  the  allotment  of  the  commonable  lands  within  the  boundaries  of  the  late  forest 
of  Hainault," — after  reciting,  amongst  other   things,  that  there  were  within   the 
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boundaries  of  the  Late  forest  of  Hainault,  in  addition  to  the  commonable  lands  within 
that  part  of  the  said  forest  which  is  situate  within  the  parishes  of  Barking  and 
Dagenham,  and  usually  known  as  the  King's  Forest  or  King's  Woods  divers  other 
commonable  lands  situate  in  various  other  parishes,  and  that  doubts  existed  whether 
the  Crown  and  the  persons  possessing  rights  of  common  within  the  boundaries  of 
the  said  late  forest  were  entitled  to  exercise  them  over  all  commonable  lands  within 
the  boundaries  of  such  forest,  or  only  over  such  of  the  said  commonable  lands  as 
lay  in  the  same  parish  or  district  as  the  lands  in  respect  of  which  such  rights  were 
claimed,  and  that  it  was  expedient  that  provision  should  be  made  for  setting  out  a 
part  of  the  unallotted  portion  of  the  King's  Forest  or  King's  Woods,  containing 
9G9a.  3r.  17p.,  to  the  Crown  and  other  the  persons  entitled  to  common  of  estovers 
or  fuel  assignments,  and  for  dividing  and  allotting  such  part  between  them  in  satis- 
faction of  their  said  rights,  and  that  it  was  also  expedient  to  ascertain  and  define  the 
commonable  lands  within  the  boundaries  of  the  said  late  forest, — it  was  by  s.  6 
enacted  that  the  commissioner  appointed  to  carry  the  act  into  execution  "  should 
cause  a  plan  to  be  made  shewing  what  commonable  lands  were  then  situate  within 
the  boundaries  of  the  King's  Forest  or  King's  Woods,  as  such  several  boundaries 
were  respectively  defined  by  the  award  of  the  commissioners  mentioned  in  the  said 
act  (14  &  15  Vict  c.  43),  and  the  plan  therein  referred  to,  and  that  the  plan  so  to 
be  made  should  also  show  the  said  unallotted  lands  containing  969a.  3r.  17p.  in  the 
King's  Forest  or  Kings  Woods,  and  what  portions  thereof  had  been  allotted  to  the 
said  fuel  rights,  &c. ;  and  further,  that  the  said  commissioner  should  ascertain  and 
determine  by  his  award  thereby  directed  to  be  made,  whether  the  rights  of  common, 
or  any  of  them,  other  than  the  said  fuel  rights,  in  the  said  late  forest  of  Hainault, 
extend  indiscriminately  over  all  the  said  commonable  lands  which  he  might  find  to 
be  situate  within  the  boundaries  of  the  said  late  forest,  including  the  unallotted 
portion  of  the  King's  Forest  or  King's  Woods,  or  whether  such  rights,  or  any  of 
them,  are  limited  to  the  commons  in  the  particular  parish,  district,  or  place  in  which 
are  situate  the  lands  in  respect  of  which  the  rights  are  claimed,  or  what  is  the 
nature  of  such  rights ;  and  that,  in  case  the  said  commissioner  should  find  that 
the  rights  of  common,  or  any  of  them,  are  exerciseable  generally  over  all  the 
commonable  lands  within  the  said  late  forest,  or  over  any  other  commonable  lands 
than  those  in  the  parish,  district,  or  place  in  respect  of  which  the  rights  exist,  or  if 
the  commissioner  should  find  that  the  inhabitants  of  the  parish  in  which  the 
commonable  lands  in  the  King's  Forest  or  King's  Woods  are  situate  are  alone 
entitled  to  rights  of  common  over  such  lands,  then  the  said  commissioner  should  by 
his  award  set  out  a  specific  portion  of  the  said  commonable  lands  in  any  part  of  the 
said  late  forest  of  Hainault  to  each  parish,  district,  or  place  in  which  the  inhabit- 
ants have  rights  of  common,  as  and  for  a  common  for  such  parish,  district,  or  place, 
and  thenceforth  the  right  of  such  parish,  district,  or  place,  or  of  the  persons  therein 
entitled  to  any  such  rights  of  common,  should,  as  regards  such  rights  of  common, 
be  confined  to  such  specific  portion  so  set  out  and  apportioned  as  aforesaid,  and  in 
lieu  of  the  general  or  other  right  of  common  over  the  whole  or  any  part  of  the  unin 
closed  lands  aforesaid  ;  and  that  all  rights  of  intercommonage  should  upon  the 
execution  of  the  commissioner's  award  cease  and  determine,  and  such  allotments  of 
specific  rights  of  common  in  respect  of  each  such  parish,  district,  or  place  should  be 
made  with  reference  to  the  whole  amount  of  commonable  land  and  the  extent  of 
the  rights  of  the  commoners  in  respect  of  each  such  parish,  district,  or  place  for 
which  an  allotment  should  be  so  made  as  aforesaid  ;  and  that  his  decision  in  the 
premises  should  be  final  and  binding  on  all  parties," — subject  to  a  case  to  bo  stated 
for  the  opinion  of  the  court  of  Common  Pleas.  And  it  was  further  provided  thai 
"all  incroachments  made  since  the  award  of  the  commissioners  under  the  11  &  I  5 
Vict.  c.  43,  on  any  part  of  the  said  969a.  3r.  1  7p.  \\  il  bin  the  boundaries  of  the  King's 
Forest  or  King's  Woods  should  be  deemed  to  be  part  of  the  lands  to  be  allotted  under 
the  provisions  of  the  said  act." — The  evidence  as  to  the  rights  of  common  of  the 

commoners  of  the  live  parishes  of  Harking,  Dagenham,  Chigwell,  Laml me,  and 

Stapleford  Abbots,  consisted  of  acts  of  d  er  for  more  than  sixty  years  previously  to 
and  down  to  the  time  of  the  disalforestatioii,  and  was  to  this  effect)  that  a  reeve 
was  appointed  for  each  of  the  live  parishes,  whoso  duty  it  was  to  mark  the  cattle  of 
the  persona  entitled  to  common  in  their  respective  parishes;  that  the  marking 
usually  took  place  near  the  boundary  of  the   King's   forest  or  King's  Woods,  and 
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within  the  parish  to  which  the  cattle  so  marked  belonged ;  that  the  cattle  were 
generally  turned  out  at  the  spot  where  they  were  marked,  and  then  went  where 
they  pleased,—  those  turned  on  to  the  King's  Forest  or  King's  Woods  straying  all 
over  the  other  commonable  land  in  the  forest  in  the  parishes  of  Ghigwell,  Lambourne, 
and  Stapleford  Abbots,  and  those  turned  on  to  the  commonable  lands  in  the  last- 
mentioned  parishes  straying  over  the  King's  Forest  or  King's  Woods. — The  com- 
missioner by  his  award  found  that  "  the  rights  of  common  which  are  exerciseable 
in  respect  of  those  parts  or  districts  of  the  several  parishes  of  Barking,  Dagenham, 
Stapleford  Abbots,  Lambourne,  and  Chigwell,  which  lie  within  the  boundaries  of  the 
said  forest,  as  ascertained  as  aforesaid,  are  exercised  exclusively  over  the  commons 
or  commonable  land  hereinbefore  mentioned  situate  within  such  last-mentioned 
parishes,  including  the  King's  Forest  or  King's  Woods  ;  and  that  the  last-mentioned 
rights  of  common,  or  any  of  them,  are  not  limited  to  the  commons  in  the  particular 
paiish,  district,  or  place,  in  which  are  situate  the  lands  in  respect  of  which  the  said 
rights  are  claimed  ;  but  that  the  said  rights  claimed  for  each  of  the  last-mentioned 
parishes,  districts,  or  places,  extend  indiscriminately  and  generally  over  all  the  said 
commons  or  commonable  land  in  each  and  every  of  the  same  parishes,  districts,  or 
places,  including  the  King's  Forest  or  King's  Woods  :  " — Held,  upon  a  case  stated 
for  the  opinion  of  the  court, — that  the  decision  of  the  commissioner  was  warranted 
by  the  evidence,  and  the  matter  within  his  jurisdiction, — As  to  Tom's  Wood  Hill, — 
which  consisted  principally  of  bushes  and  fern,  with  some  small  pieces  of  open 
pasture, — the  evidence  of  user  was  similar  to  that  relating  to  the  rest  of  the  unin- 
closed  lands:  but  it  appeared  in  addition,  that,  in  1827,  fifteen  acres  of  it  (not  now 
in  question)  had  been  inclosed  by  a  former  owner  without  interruption,  and  that,  in 
1856,  other  eight  acres  of  it  had  been  exchanged  by  the  present  owner  for  other  land 
belonging  to  the  commissioners  of  woods  and  forests,  and  that  the  residue  was  then 
inclosed  together  with  the  land  required  by  the  exchange  : — Held,  that  there  was 
nothing  in  the  evidence  to  take  Tom's  Wood  Hill  out  of  the  general  decision  of  the 
commissioner. 

The  following  case  was  stated  for  the  opinion  of  this  court : — 

By  an  act  of  parliament  (14  &  15  Vict.  c.  43)  intituled  "An  act  for  disafforesting 
the  forest  of  Hainault,  [649]  in  the  county  of  Essex," — after  reciting  that  the  Queen's 
most  excellent  Majesty,  in  right  of  her  Crown,  was  or  claimed  to  be  seised,  to  herself, 
her  heirs  and  successors,  of  and  in  Waltham  Forest,  formerly  called  the  Forest  of 
Essex,  one  portion  of  which  was  usually  called  or  known  by  the  name  of  Hainault 
Forest ;  and  that  Her  Majesty,  in  right  of  her  Crown,  was  or  claimed  to  be  seised,  to 
herself,  her  heirs  and  successors,  of  the  soil  of  that  portion  of  the  said  parish  of  [650] 
Hainault  which  was  commonly  called  the  King's  Forest  or  King's  Woods,  and  of  the 
timber  and  other  trees,  bushes,  and  underwood  standing  and  growing  thereon  ;  and 
that  the  said  forest  of  Hainault  was  subject  to  divers  claims  of  rights  of  commons  and 
other  rights  and  interests  of  her  Majesty  and  of  divers  of  her  Majesty's  subjects  in 
and  over  the  same  ;  and  reciting  further  that  her  Majesty  had  been  graciously  pleased 
to  signify  her  consent  that  the  said  forest  should  be  disafforested,  and  that  an  allot- 
ment should  be  made  to  her  Majesty  in  respect  of  her  forestal  estate,  rights,  and 
interests  in  and  over  the  said  forest  of  Hainault, — it  was  enacted,  amongst  other 
things,  that  the  provisions  of  the  said  act  should  be  carried  into  execution  by  com- 
missioners to  be  appointed  as  therein  mentioned,  and  that  the  commissioners  of  the 
said  act  should  proceed  to  ascertain  the  boundaries  of  the  said  forest  of  Hainault,  and 
also  of  that  portion  of  the  forest  called  the  King's  Forest  or  King's  Woods,  and 
that  the  said  boundaries  as  ascertained  by  the  said  commissioners  should  be  held  to 
be  true  boundaries  of  the  said  forest  and  of  the  said  King's  Forest  or  King's  Woods, 
for  all  the  purposes  of  the  said  act,  as  between  her  Majesty  and  all  persons  whose 
estates  or  rights  therein  were  to  be  or  should  be  in  any  wise  dealt  with  or  affected 
under  the  provisions  of  the  said  act,  but  not  further  or  otherwise  ;  and  that  the  said 
commissioners,  as  soon  as  they  should  have  ascertained  the  aforesaid  boundaries, 
should  proceed  to  set  out  and  allot  to  her  Majesty  such  part  or  parts  of  the  said  King's 
Forest  or  King's  Woods  as  they  should  think  a  sufficient  compensation  to  her  Majesty 
for  all  her  forestal  rights  in  and  over  the  said  forest  of  Hainault,  for  her  rights  of  soil 
in  the  said  King's  Forest  or  King's  Woods  and  in  other  the  uninclosed  portions  of  the 
said  forest  of  Hainault  (if  any),  for  her  rights  of  timber  and  other  [651]  trees,  bushes, 
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and  underwoods  in  the  said  woods  or  elsewhere  in  the  said  forest;  and  that  such 
allotment  or  allotments,  when  made,  should  be  vested  in  her  Majesty,  her  heirs  and 
successors,  freed  and  discharged  from  all  rights  or  claims  of  commons  of  pasture, 
estovers,  or  assignments  of  fuel,  wood,  and  other  rights  or  claims  whatsoever;  and 
that,  on  the  making  of  such  award,  the  said  forest  of  Hainault  should  be  for  ever  dis- 
afforested, and  the  residue  of  the  said  King's  Forest  or  King's  Woods,  and  all  other 
parts  of  the  said  forest  of  Hainault  (not  then  inclosed),  should  become  the  property 
of  the  Queen's  Majesty  and  the  several  persons  entitled  to  rights  of  common  in  and 
over  the  said  forest,  or  any  part  thereof,  as  they  were  then  entitled  to  the  same,  freed 
and  discharged  from  all  rights  of  soil,  rights  of  timber,  and  all  forestal  rights  of  her 
Majesty,  her  heirs  and  successors. 

And, — after  reciting  that  Sir  Charles  Hulse,  Baronet,  made  claim,  as  lord  of  the 
manor  of  Barking,  to  the  soil  of  that  portion  of  the  said  forest  of  Hainault  which  was 
called  the  King's  Forest  or  King's  Woods,  or  some  part  thereof,  and  claimed  title  to 
the  same  through  and  under  certain  giants  thereof  made  to  the  ancestors  of  the  said 
Sir  Charles  Hulse  by  her  Majesty's  royal  predecessor  King  Charles  the  First, — it 
was  enacted  that  it  should  be  lawful  for  the  commissioners  of  her  Majesty's  woods  to 
compromise  the  said  claim  :  And  it  was  also  enacted  that  nothing  in  the  said  act  con- 
tained should  in  any  wise  extend  to  or  prejudice  the  title,  right,  or  claim  of  her 
Majesty  to  any  right  of  common  appendant  or  appurtenant  to  any  anciently  inclosed 
land  of  her  Majesty,  or  the  title,  right,  or  claim  of  her  Majesty,  or  any  person  or 
persons,  to  certain  inclosed  parts  of  the  said  forest  therein  mentioned. 

The  commissioners  appointed  by  the  said  act  made  [652]  their  award  dated  the 
Cth  of  November,  1852,  and  thereby  ascertained  for  the  purposes  of  the  said  act  the 
boundaries  of  the  forest  of  Hainault,  and  also  of  the  portion  of  the  forest  called  the 
King's  Forest  or  King's  Woods. 

The  forest  of  Hainault,  as  ascertained  by  the  commissioners,  for  the  purposes  of 
the  said  act,  comprised  certain  open  commonable  lands  and  certain  inclosed  lands. 
The  open  commonable  lands  consisted  of, — first,  the  King's  Forest  or  King's  Woods, 
situate  partly  in  the  parish  of  Barking  and  partly  in  the  parish  of  Dagenham,  and 
contained  together  2842  acres.  The  whole  of  this  land  is  within  the  ambit  of  the 
manor  of  Barking,  and  was  up  to  the  time  of  the  disafforestation  open  and  uninclosed, 
— secondly,  another  tract  in  the  parishes  of  Chigwell,  Lambourne,  and  Stapleford 
Abbotts,  stretching  along  the  northern  side  of  the  King's  Forest  or  King's  Woods, 
and  containing  about  1104  acres.  This  latter  tract  consists  of  open  and  uninclosed 
land  within  the  ambit  of  the  several  manors  of  Chigwell,  West  hatch,  Woolston  Hall, 
Barringtons,  Lambourne,  and  Battle  Hall,  and  lies  open  to  the  King's  Forest  or  King's 
Woods,  without  any  visible  line  of  separation.  From  time  to  time  small  parcels  of 
this  land  have  been  granted  out  by  the  lords  of  the  several  manors,  or  some  of  them, 
with  the  consent  of  their  respective  homages. 

The  forest  also  comprised  certain  detached  portions  of  commonable  manorial  waste 
in  the  parishes  of  Navestock  and  Woodford,  the  rights  over  which  are  not  contro- 
verted in  the  present  case  :  and  it  comprised  also  a  certain  piece  of  woodland  called 
Tom's  Wood  Hill,  which  is  subject  to  the  question  hereinafter  stated,  whether  such 
piece  of  woodland  is  or  is  not  commonable. 

The  remainder  of  the  forest,  as  so  ascertained  by  [653]  the  commissioners,  con- 
sisted of  inclosed  land  of  the  following  parishes,  namely, — 

Part  of  the  parish  of  Harking    ....  about  4871  acres. 

,,  „  Dagenham  .  .  .  »        716     „ 

Chigwell  .  .  .  .  „       3307     „ 

The  whole  of  the  parish  of  Lambourne .  .  .  „      21(13    ,, 

Part  of  the  parish  of  Stapleford  Abbotts  .  .  „       1383    „ 

And  also  small  portions  of  tin-  parishes  of  Navestock'  and  Woodford  which  Deed 
not  be  further  noticed.  The  remainder  of  the  parish  of  Chigwell  lies  within  the 
forest  of  Epping. 

There  is  no  evidence  to  Bhe*  thai  the  boundary  line  of  the  Eoresl  where  it  passos 
through  any  of  the  above-mentioned  parishes  is  conterminous  with  the  boundary  line 
of  any  tithing,  hamlet,  or  other  district  of  or  within  any  of  the  parishes,  or,  so  far  as 
can  be  ascertained,  within  the  boundaries  of  any  of  the  above  mentioned  manors. 

C.  P.  xx.— 9 
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The  commissioners  of  the  said  act  made  certain  allotments,  containing  in  the  whole 
about  1S73  acres,  from  the  King's  Forest  or  King's  Woods,  as  a  compensation  to  her 
Majesty  for  all  her  Majesty's  forestal  rights  in  and  over  the  said  forest  of  Hainault, 
for  her  rights  of  soil  in  the  said  King's  Forest  or  King's  Woods,  and  in  other  the 
unincloscd  portions  of  the  said  forest,  and  for  her  rights  of  timber  and  other  trees, 
bushes,  and  underwoods  in  the  said  woods  or  elsewhere  in  the  said  forest;  and  also 
made  certain  other  allotments  directed  by  the  said  act. 

By  an  act  of  parliament  (21  &  22  Vict.  c.  37),  intituled  "An  Act  to  provide  for 
the  allotment  of  the  commonable  lands  within  the  boundaries  of  the  late  forest  of 
Hainault,  in  the  county  of  Essex," — after  reciting  the  last-mentioned  act  (14  & 
1 5  Vict.  c.  43),  and  the  award  of  the  said  commissioners  in  pursuance  thereof ;  and 
reciting  further  the  claim  of  her  Majesty  [654]  and  of  other  parties  to  certain  rights 
of  common  of  estovers  or  of  cutting  wood  for  fuel,  commonly  called  fuel  assignments, 
in  the  late  forest  of  Hainault ;  and  reciting  also  that  there  were  then  within  the 
boundary  of  the  late  forest  of  Hainault,  in  addition  to  the  commonable  lands  within 
that  part  of  the  said  forest  which  is  situate  within  the  parishes  of  Barking  and 
Dagenham,  and  usually  known  as  the  King's  Forest  or  King's  Woods,  divers  other 
commonable  lands  situate  in  various  other  parishes,  and  that  doubts  existed  whether 
the  Queen's  Majesty  and  the  persons  possessing  rights  of  common  within  the  boundaries 
of  the  said  late  forest  were  entitled  to  exercise  them  over  all  commonable  lands  within 
the  boundaries  of  such  forest,  or  only  over  such  of  the  said  commonable  lands  as  lie 
in  the  same  parish  or  district  as  the  lands  in  respect  of  which  such  rights  were  claimed, 
and  that  it  was  expedient  that  provision  should  be  made  for  setting  out  a  part  of  the 
unallotted  portion  of  the  King's  Forest  or  King's  Woods,  containing  969a.  3r.  17p., 
to  the  Queen's  Majesty  and  other  the  persons  entitled  to  common  of  estovers  or  fuel 
assignments,  and  for  dividing  and  allotting  such  part  between  them  in  satisfaction  of 
their  said  rights,  and  that  it  was  also  expedient  to  ascertain  and  define  the  common- 
able lands  within  the  boundaries  of  the  said  late  forest, — it  was  enacted  that  the  pro- 
visions of  the  now  stating  act  should  be  carried  into  execution  by  a  commissioner  to 
be  appointed  as  therein  mentioned  ;  and  that  the  commissioner  so  to  be  appointed 
should  ascertain  the  persons,  including  her  Majesty,  entitled  to  such  common  of 
estovers  or  fuel  assignments,  and  should  allot  to  the  owners  of  such  estovers  such  part 
of  the  unallotted  portion  of  the  King's  Forest  or  King's  Woods  as  he  should  consider 
an  equivalent  for  the  same. 

And  it  was  by  the  6th  section  of  the  said  act  further  [655]  enacted,  that  the  said 
commissioner  should  cause  a  plan  or  plans  to  be  made  shewing  what  commonable 
lands  there  were  then  situate  within  the  boundaries  of  the  King's  Forest  or  King's 
Woods,  as  such  several  boundaries  were  respectively  defined  by  the  award  of  the 
(disafforesting)  commissioners  mentioned  in  the  said  act  and  the  plan  therein  referred 
to,  and  that  the  plan  so  to  be  made  should  also  shew  the  said  unallotted  lands  con- 
taining 969a.  3r.  17p.  in  the  King's  Forest  or  King's  Woods,  and  what  portions  thereof 
had  been  allotted  to  the  said  fuel  rights  and  had  been  sold  under  the  power  by  the 
said  act  given  ;  and,  further,  that  the  said  commissioner  should  ascertain  and  determine 
by  his  award  thereby  directed  to  be  made,  whether  the  rights  of  common,  or  any  of 
them,  other  than  the  said  fuel  rights,  in  the  said  late  forest  of  Hainault,  extend  indis- 
criminately over  all  the  said  commonable  lands  which  he  might  find  to  be  situate 
within  the  boundaries  of  the  said  late  forest,  including  the  unallotted  portion  of  the 
King's  Forest  or  King's  Woods,  or  whether  such  rights,  or  any  of  them,  are  limited 
to  the  commons  in  the  particular  parish,  district,  or  place  in  which  are  situate  the 
lands  in  respect  of  which  the  lights  are  claimed,  or  what  is  the  nature  of  such  rights ; 
and  that,  in  case  the  said  commissioner  should  find  that  the  rights  of  common,  or 
any  of  them,  are  exerciseable  generally  over  all  the  commonable  lands  within  the  said 
late  forest,  or  over  any  other  commonable  lands  than  those  in  the  parish,  district,  or 
place  in  respect  of  which  the  rights  exist,  or  if  the  commissioner  should  find  that 
inhabitants  of  the  parishes  in  which  the  commonable  lands  in  the  King's  Forest  or 
King's  Woods  are  situate  are  alone  entitled  to  rights  of  common  over  such  lands, 
then  the  said  commissioner  should  by  his  award  set  out  a  specific  portion  of  the  said 
commonable  lands  in  any  part  of  [656]  the  said  late  forest  of  Hainault  to  each  parish, 
district,  or  place  in  which  the  inhabitants  have  rights  of  common,  as  and  for  a  common 
for  such  parish,  district,  or  place,  and  thenceforth  the  right  of  such  parish,  district, 
or  place,  or  of  the  persons  therein  entitled  to  any  such  rights  of  common,  should,  as 
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regards  such  rights  of  common,  be  confined  to  such  specific  portion  so  set  out  and 
Apportioned  as  aforesaid,  and  in  lieu  of  the  general  or  other  right  of  common  over  the 
whole  or  any  part  of  the  uninclosed  lands  aforesaid  ;  anil  that  all  rights  of  intercom- 
nionage  should  upon  the  execution  of  the  commissioner's  award  cease  and  determine, 
and  such  allotments  of  specific  rights  of  common  in  respect  of  each  such  parish, 
district,  or  place  should  be  made  with  reference  to  the  whole  amount  of  commonable 
land  and  the  extent  of  the  rights  of  the  commoners  in  respect  of  each  such  parish, 
district,  or  place  for  which  an  allotment  should  be  so  made  as  aforesaid  :  and  that  his 
decision  in  the  premises  should  be  final  and  binding  on  all  parlies:  And  it  was  by 
the  said  Gth  section  declared  that  all  incroachments  made  since  the  award  of  the 
commissioners  under  the  recited  act  (14  &  15  Vict.  e.  43)  on  any  part  of  the  said 
969a.  3r.  17p.  within  the  boundaries  of  the  King's  Forest  or  King's  Woods,  should  be 
deemed  to  be  part  of  the  lands  to  be  allotted  under  the  provisions  of  the  said  act  : 
Provided  (s.  7)  that,  in  case  any  person  should  be  dissatisfied  with  any  decision  of 
the  commissioner  in  reference  to  the  nature  of  any  of  the  rights  of  common  which  he 
is  by  the  last-mentioned  section  of  the  said  act  directed  to  ascertain  and  determine, 
or  as  to  the  lands  over  which  such  rights  extend  or  are  exerciseable,  or  to  which  they 
are  limited,  the  commissioner  should,  on  the  application  of  the  persons  so  dissatisfied, 
prepare  a  case  to  be  submitted  to  her  Majesty's  court  of  Common  1'leas,  to  be  argued 
before  and  decided  on  [657]  by  the  said  court;  and  that  the  judgment  and  determina- 
tion of  such  court  should  be  taken  as  the  judgment  of  the  commissioner:  Provided 
that  no  such  application  should  be  received  by  the  commissioner  unless  the  same 
should  be  made  to  him  within  one  calendar  month  from  the  time  when  the  decision 
to  which  it  relates  was  given. 

And  it  was  further  enacted  (s.  11)  that  the  said  commissioner  should  make  his 
award  as  therein  mentioned,  and  that,  until  he  should  have  made  his  award,  any 
writing  under  his  hand  should  be  sufficient  evidence  of  any  proceeding  or  decision  under 
the  provisions  of  the  now  reciting  act. 

The  commissioner  duly  appointed  under  the  lastniientioned  act  proceeded  under 
the  provisions  thereof  to  set  out,  and  has  set  out,  allotments  from  the  King's  Forest  or 
King's  Woods  to  the  owners  of  the  said  fuel  assignments,  as  a  compensation  for  such 
right,  and  caused  a  plan  to  be  made  as  directed  by  the  6th  section  of  the  act ;  and 
further  proceeded  to  ascertain  and  determine  the  nature  of  the  rights  of  common  over 
the  commonable  land  within  the  said  late  forest  of  Hainault,  as  also  directed  by  the 
said  act. 

The  tract  called  the  King's  Forest  or  King's  AVoods  is  within  the  boundary  and 
was  formerly  parcel  of  the  manor  of  Barking,  which  manor  was  part  of  the  possessions 
of  the  Abbess  of  Barking,  and  was  seised  into  the  hands  of  Henry  the  Eighth  on  the 
dissolution  of  the  abbey. 

The  manor  of  Barking,  excepting  the  King's  Woods,  which  were  retained  by  the 
Crown,  was  by  a  deed  of  grant  dated  the  10th  of  July,  4  Car.  1,  granted  by  bis 
.Majesty  in  fee-farm  to  Sir  Christopher  Hatton  and  others;  and,  at  the  date  of  the 
disaflbrestation  of  the  forest  of  Hainault  ( 1  852),  was  held  by  Sir  Charles  Hulse,  the 
successor  in  estate  of  Sir  Christopher  [658]  Hatton,  subject  to  a  question  whether 
under  I  lie  deed  of  grant  the  soil  of  the  King's  Fore8t  or  King's  Woods,  therein  called 
Chapel  Henault,  otherwise  Estholt  and  Estenault,  otherwise  Westenault  Walk,  and 
the  timber  thereon,  passed  by  the  said  grant ;  which  question  was  settled  by  compromise 
Under  the  disafforesting  act,  by  a  small  allotment  of  the  King's  Forest  or  King's 
Woods  being  made  to  Sir  Charles  Hulse  out  of  the  allotment  made  to  her  Majesty. 

The  particulars  of  the  common  of  pasture  which  at  the  time  of  the  disaHbrestation 
and  for  sixty  years  previously  was  exercised  over  the  commonable  lands  of  the  forest, 
and  the  regulations  under  which  it  was  so  exercised,  were  as  follows: — 

Officers  called  reeves  were  appointed  for  the  several  parishes  of  Harking,  I  >agenham, 
Cbigwell,  Lambourne,  Stapleford,  Abbotts,  Xavestoek,  and  Woodford.     'I  he  vestry 

of  each  such  parish  nominated  its  own  reeve,  who  was  thereupon  appointed  and  BWOm 
in  at  the  forty  day   forest   court.      His  duty  was  to  mark  all   the  cattle   which   were 

turned  into  the  forest  by  I  hi'  commoners  of  his  parish.     There  were  I •  markings  in 

every  year.  With  some  except  urns,  the  commoners  brought  their  cattle  to  the  reeves 
to  be  marked.  The  marking  was  usually  made  at  some  place  near  the  boundary  of 
the  forest,  and  within  the  parish  to  which  the  cattle  „.  marked  belonged  !  but,  in  the 
palish  of  Stapleford  Abbotts,  there  was   no  marking  place,  and  the  rce\es  used  to  go 
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to  the  commoners'  residences  to  mark  their  cattle.  The  rule  or  custom  touching  the 
depasturing  of  the  commonable  lands,  as  proved  by  the  reeves,  was,  that  every  person 
occupying  property  within  the  boundary  of  the  forest,  and  choosing  to  turn  in,  was 
allowed  to  do  so  after  the  rate  of  one  cow  for  every  21.  at  which  his  premises,  whether 
land  or  house,  were  rated  to  the  relief  of  the  poor,  and  one  [659]  horse  for  every 
41.  rating  :  and  those  cattle  only  were  marked  which  belonged  to  the  occupiers  of 
property  within  the  forest.  The  cattle  of  persons  occupiers  of  property  outside  the 
boundary  of  the  forest  were  never  marked.  The  reeves  received  3d.  per  head  for  all 
cattle  which  they  marked.     They  did  not  render  accounts  to  any  one. 

The  cattle  generally  were  turned  out  at  the  spot  where  they  were  marked,  and 
then  went  where  they  pleased.  Those  which  were  turned  on  to  the  King's  Forest 
or  King's  Woods,  strayed  over  all  the  other  commonable  lands  in  the  forest  in  the 
parishes  of  Chigwell,  Lambourne,  and  Stapleford  Abbotts  ;  and  the  cattle  turned  on 
to  the  commonable  lands  in  the  last-mentioned  parishes  strayed  over  the  King's  Forest 
or  King's  "Woods.  The  turning  out  of  the  cattle  at  the  spot  where  they  were  marked, 
referred,  according  to  the  evidence  of  the  reeves,  to  the  first  turning  out  only  after 
the  cattle  were  marked  ;  the  commoners  may  have  taken  their  cattle  afterwards,  and 
turned  them  on  to  their  own  lairs. 

But  it  was  proved  by  two  witnesses  that  Chigwell  cattle  have  been  driven  immedi- 
ately after  marking  over  the  Chigwell  wastes  in  the  forest  into  the  King's  Forest  or 
King's  Woods.  One  of  these  witnesses,  Joseph  Howe,  the  former  reeve  of  Chigwell, 
proved  that  he  had  frequently  known  the  Chigwell  cattle  turned  out  on  the  King's 
Woods :  "  As  soon  as  they  were  marked,  they  went  down  through  the  wastes  of 
Chigwell  manor.  Some  had  to  be  led  down  to  the  forest.  Fresh  ones  were  taken  down 
to  the  King's  Woods,  to  make  them  take  to  the  forest.  When  they  were  taken  down, 
they  were  taken  through  the  wastes  of  the  manors  of  Chigwell  and  Lambourne  ;  but 
they  were  first  turned  out  in  the  King's  Woods  ;  and  fresh  cattle  of  Chigwell  not 
accustomed  to  the  forest  were  taken  down  to  the  King's  [660]  Woods,  to  keep  them 
from  straying  home.  They  could  not  get  on  the  King's  Woods  without  going  through 
the  manors." 

The  other  witness,  Thomas  Prest,  proved  that  he  had  driven  his  cattle  a  great  many 
times  through  the  Chigwell  wastes,  and  turned  them  into  the  King's  Woods;  that  he 
has  lived  in  Chigwell  about  thirty-fire  years  ;  that  he  drove  them  down  to  the  King's 
Woods,  sometimes  because  the  pasture  was  better  there  than  in  other  places,  and  some- 
times when  he  did  not  want  them  to  come  home  so  soon. 

In  one  instance,  an  occupier  in  the  parish  of  Stapleford  Abbotts  whose  cattle  the 
reeves  of  his  parish  refused  to  mark,  procured  the  Chigwell  reeve  to  mark  them  ;  and 
they  were  then  turned  into  the  forest  in  that  neighbourhood,  i.e.  in  Chigwell,  and  not 
into  the  commonable  land  in  Stapleford  Abbotts. 

If  cattle  were  found  on  the  forest  not  marked,  they  were  pounded  :  sometimes  a 
pound  was  made  at  the  May-Pole  at  Barking-side  ;  sometimes  they  were  taken  to  the 
Barking  Manor  Farm  ;  but,  in  the  fence  month,  they  were  always  taken  to  the  Lord 
Warden's  pound  at  Wanstead. 

The  commoners  of  the  parishes  of  Navestock  and  Woodford  have  respectively 
confined  their  cattle  to  certain  detached  portions  of  the  forest  commonable  lands 
situate  in  those  parishes  :  and  no  question  arises  as  to  the  nature  of  the  last-mentioned 
common  rights. 

The  practice  as  to  the  exercise  of  and  control  over  the  rights  of  common  of  pasture 
as  stated  above  had  existed  for  more  than  sixty  years  previously  to  and  down  to  the 
time  of  the  disafforestation ;  and  no  evidence  was  given  of  any  other  anterior  custom 
or  usage. 

A  further  matter  arises  for  the  consideration  of  the  court,  viz.  whether  a  tract 
called  Tom's  Wood  Hill,  situate  within  the  parish  and  manor  of  Barking,  and  [661] 
within  the  boundary  line  of  the  said  forest  as  ascertained  by  the  disafforesting  com- 
missioners, and  containing  44a.  2r.  23p.,  is  commonable  land  subject  to  the  provisions 
of  the  said  act. 

The  soil,  timber,  and  underwood  growing  upon  it  belonged  to  Mr.  Hatch,  to  whom 
the  tract  was  conveyed  by  John  Slade  and  John  Blackburn  and  others  by  indenture 
dated  the  5th  of  February,  1799,  together  with  a  farm  called  Tom-at-Wood's  Farm, 
under  the  following  description  :  "All  that  capital  messuage  or  tenement  commonly 
called  or  known  by  the  name  of  Tom-at-Wood's,  otherwise  Atwood's  otherwise  Fern- 
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hurst,  with  all  and  singular  the  outhouses,  buildings,  yards,  and  gardens,  and  hoppcs 
thereunto  belonging,  the  scite  whereof  contains  2  acres,  more  or  less;  and  all  those 
several  pieces  or  parcels  of  land  (therein  described) ;  and  also  all  those  sixty  acres  of 
woodland,  be  the  same  more  or  less,  called  Tom-at- Woods,  or  Tom  Atwood's  Hill, 
late  in  the  occupation  of  the  said  John  Hinchliffe,  and  now  of  the  said  Charles 
Cameron,  his  assigns  or  undertenants, — all  which  premises  hereinbefore  described, 
save  and  except  the  woodland  mentioned  to  be  in  the  occupation  of  the  said  Charles 
Cameron,  are  now  in  the  tenure  or  occupation  of  Charles  William  de  Valanjen." 

Mr.  James  Mills,  on  whom  the  property  has  devolved,  now  claims  Tom's  Wood 
Hill  exempt  from  all  rights  of  common. 

It  was  proved  in  evidence  that  Tom's  Wood  Hill  is  in  the  parish  of  Barking,  and 
lies  within  the  circuit  of  the  forest,  but  is  not  within  the  boundaries  of  the  King's 
Forest  or  King's  Woods.  It  lay  open  to  the  forest  at  all  times  within  the  memory 
of  witnesses  wTho  deposed  to  the  fact,  until  it  was  fenced  in  and  inclosed  as  herein- 
after mentioned. 

Cattle  which  came  from  every  part  of  the  forest  used  [662]  to  feed  on  Tom's  Wood 
Hill  ;  and  no  evidence  was  given  that  any  other  stock  were  depastured  there.  It  was 
covered  to  a  great  extent  with  bushes  and  fern  ;  but  there  were  also  within  it  several 
pieces  of  open  pasture.  During  a  hard  winter,  a  drove  of  cattle  from  the  forest  would 
come  there,  inasmuch  as  it  was  a  good  lairage  and  dry.  And  the  deer  from  the  forest 
were  frequently  in  the  habit  of  being  on  the  tract. 

Several  witnesses  deposed  that  the  portion  of  Tom's  Wood  Hill  containing 
44a.  2r.  23p.  was  depastured  and  used  in  the  preceding  manner  as  far  back  as  their 
memories  extended,  viz.  for  a  period  of  sixty  years  and  upwards,  until  it  was  inclosed 
and  otherwise  dealt  with  by  the  owner  in  the  following  manner : — 

It  was  stated  in  evidence  by  William  Webb,  who  is  bailiff  to  Mr.  Mills,  and  has 
been  bailiff  to  him  and  the  prior  owners  for  the  last  thirty-seven  years,  that,  in  the 
year  1827,  John  Rutherford  Hatch  Abdy,  now  deceased,  the  then  owner  and  successor 
in  estate  to  the  said  James  Hatch,  inclosed  a  portion  of  land  containing  15  acres 
which  is  comprised  in  the  preceding  deed  of  conveyance  as  a  portion  of  Tom's 
Wood  Hill  ;  and  that  such  portion  continued  inclosed  to  the  present  time  without 
interference. 

Evidence  was  also  given  on  the  part  of  the  said  James  Mills,  by  witness,  that 
he  surveyed  Tom's  Wood  Hill  many  years  ago  by  the  order  of  the  then  tenant, 
Mr.  Stringer,  for  the  purpose  of  advising  him  whether  it  was  worth  his  while  to 
inclose  it;  and  that  he  (Stringer)  objected  to  do  so,  because,  when  he  came  to  make 
a  clearing  of  the  thing,  he  should  not  get  what  would  answer  his  purpose. 

A  further  portion  containing  about  8  acres  was  in  the  year  1856  exchanged  by 
the  present  owner,  Mr.  Mills,  for  land  belonging  to  the  commissioners  of  Her  Majesty's 
woods  and  forests,  under  the  powers  of  the  [663]  8  &  9  Vict.  c.  1 L8,  s.  92  ;  and  the 
portion  given  in  exchange  to  the  said  commissioners  was  inclosed  by  them,  and  all 
commonable  cattle  were  excluded  therefrom.  And  the  said  .lames  Mills  at  the  same 
time  fenced  in  the  remaining  portion  of  Tom's  Wood  Hill,  together  with  the  hind 
acquired  by  exchange  from  the  commissioners  of  woods  and  forests,  and  containing 
altogether  about  44  acres,  and  excluded  from  such  remaining  portion  of  Tom's  Wood 
Hill  all  commonable  cattle.  The  said  inclosure  took  place  before  the  passing  of  the 
21  &  22  Vict.  c.  .'57.     The  deer  of  the  forest  had  been  previously  destroyed. 

The  piece  of  ground  referred  to  in  the  decision  of  the  commissioner  next  herein- 
after set  forth,  by  the  description  of  "  Barking,  Tom's  Wood  Hill,  4  la.  2r.  23p.," 
comprises  not  only  the  portion  of  Tom's  Wood  Hill  inclosed  by  the  said  .lames  Mills 
in  1856,  but  also  the  land  acquired  by  him  in  exchange  from  the  commissioners  of 
Her  Majesty's  woods  and  forests. 

The  commissioner  appointed  under  the  21  &  22  Vict.  c.  37,  by  a  writing  under 
his  hand  dated  the  5th  of  April,  I860,  decided  as  follows,  with  regard  to  lie'  common- 
able lands  situate  within  the'  boundaries  of  the  late  forest  of  Hainault,  and  the  nature 
of  the  rights  of  common  which  might  be  exercised  over  them,  that  is  to  say, — 

"I  do  determine  and  decide  that  I  have  found,  ami  do  hereby  find,  llial  the 
commonable  lands  situate  within  the  boundaries  of  the  said  late  forest  of  Hainault, 

Other  than  the  commonable  lands  within  the  boundaries  of  the  rung's  Fores!  or  King's 
Woods,  as  such  several  boundaries  are  defined   by  the  award  of   the  said  disafforesting 
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commissioners,  and  the  plan  therein  referred  to,  consist  of  the  following  particulars, 
that  is  to  say, — 

[664] 

"  In  the  parish  of  Stapleford  Abbotts 
,,  ,,  Lambourne 

„  „  Chigwcll      .... 

,,  ,,  "Woodford    .... 

,,  ,,  Navestock  (Curtis  Mill  Green) 

Barking  (Tom's  Wood  Hill) 


"  All  which  said  last  mentioned  commonable  lands,  together  with  the  commonable 
lands  within  the  boundaries  of  the  said  King's  Forest  or  King's  Woods,  are  particularly 
described  and  delineated  on  the  plan  accompanying  these  presents. 

"  And  I  do  also  find  that  the  owners  of  commonable  premises  within  those 
portions  or  districts  of  the  several  parishes  of  Barking,  Dagenham,  Stapleford  Abbotts, 
Lambourne,  Chigwell,  Navestock,  and  Woodford,  which  lie  within  the  boundaries  of 
the  said  late  forest,  so  ascertained  as  aforesaid,  are  entitled  to  exclusive  rights  of 
common  (other  than  fuel  rights)  over  the  aforesaid  commonable  lands  within  the  said 
forest,  subject  as  hereinafter  mentioned. 

"And  I  do  hereby  ascertain  and  determine  that  the  said  rights  of  common  (other 
than  the  fuel  rights)  hereinbefore  and  in  the  said  act  mentioned  or  referred  to,  which 
are  so  exercised  over  the  said  commonable  lands  so  found  to  be  situate  within  the 
boundaries  of  the  said  late  forest,  including  the  unallotted  portion  of  the  said  King's 
Forest  or  King's  Woods,  do  not  and  that  none  of  them  do  extend  indiscriminately 
over  the  said  commonable  lands  including  the  King's  Forest  or  King's  Woods ;  but 
that  the  said  rights  of  common  are  limited  as  follows,  that  is  to  say, — 

"  The  rights  of  common  which  are  exercised  in  respect  of  that  part  or  district  of 
thy  paiish  of  Navestock  which  lies  within  the  boundaries  of  the  said  (late)  [665] 
forest,  as  such  boundaries  are  ascertained  by  the  said  award  of  the  said  disafforesting 
commissioners,  are  limited  to  the  common  or  commonable  land  in  the  particular  parish 
of  Navestock,  and  are  not  exerciseable  over  the  other  commonable  lands  within  the 
said  forest,  or  any  of  them. 

"The  rights  of  common  which  are  exerciseable  in  respect  of  that  part  or  district 
of  the  parish  of  Woodford  which  lies  within  the  boundaries  of  the  said  forest,  as  such 
boundaries  are  ascertained  as  aforesaid,  are  limited  to  the  common  in  the  particular 
parish  of  Woodford,  and  are  not  exerciseable  over  the  other  commonable  lands  within 
the  said  parish,  or  any  of  them. 

"  The  rights  of  common  which  are  exerciseable  in  respect  of  those  parts  or  districts 
of  the  several  parishes  of  Barking,  Dagenham,  Stapleford  Abbotts,  Lambourne,  and 
Chigwell,  which  lie  within  the  boundaries  of  the  said  forest,  as  ascertained  as  afore- 
said, are  exercised  exclusively  over  the  commons  or  commonable  land  hereinbefore  men- 
tioned situate  within  such  last-mentioned  parishes  of  Barking,  Dagenham,  Stapleford 
Abbotts,  Lambourne,  and  Chigwell,  including  the  King's  Forest  or  King's  Woods. 

"  The  last-mentioned  rights  of  common,  or  any  of  them,  are  not  limited  to  the 
commons  in  the  particular  parish,  district,  or  place  in  which  are  situate  the  lands  in 
respect  of  which  the  said  rights  are  claimed.  But  the  said  lights  claimed  for  each  of 
the  last-mentioned  parishes,  districts,  or  places,  extend  indiscriminately  and  generally 
over  all  the  said  commons  or  commonable  land  in  each  and  every  of  the  same  parishes, 
districts,  or  places,  including  the  King's  Forest  or  King's  Woods." 

The  following  parties  interested  gave  notice  to  the  said  commissioners  of  their 
dissatisfaction  with  his  decision,  or  with  some  portion  thereof,  that  is  to  say, — 

[666]  By  a  memorandum  in  writing,  dated  the  20th  of  April,  1860,  the  Hon. 
Charles  Alexander  Gore,  on  behalf  of  the  commissioners  of  Her  Majesty's  woods, 
gave  a  notice  of  which  the  following  is  a  copy  : — 

"Hainault  Forest  (Allotment  of  Commons)  Act,  1858. 

"  Take  notice  that  I,  the  Hon.  Charles  Alexander  Gore,  as  commissioner  of  Her 
Majesty's  woods,  forests,  and  land  revenues,  in  charge  of  the  land  revenues  of  the 
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crown  in  the  county  of  Essex,  am  dissatisfied  with  so  much  of  your  decision  dated  the 
5th  day  of  April  inst.,  made  under  the  Hainault  Forest  (Allotment  of  Commons)  Act, 
1858,  as  ascertains  and  determines  that  the  rights  of  common  which  are  exercised  or 
claimed  in  respect  of  those  parts  or  districts  of  the  several  parishes  of  Stapleford 
Abbotts,  Lambourne,  and  Chigwell,  which  lie  within  the  boundaries  of  the  late  forest 
of  Hainault,  extend  indiscriminately  and  generally  over  all  the  commons  and  common- 
able lands  in  each  and  every  of  the  parishes,  districts,  or  places  mentioned  in  your 
said  decision,  including  the  King's  Forests  or  King's  Woods;  and  that  I  am  also  dis- 
satisfied with  your  said  decision,  because  the  same  does  not  ascertain  and  determine 
that  the  said  rights  of  common  so  exercised  or  claimed  as  aforesaid  do  not  nor  do  any 
of  them  extend  over  the  commons  and  commonable  lands  in  the  said  King's  Forest  or 
King's  Woods,  or  any  part  thereof,  and  because  the  said  decision  does  not  ascertain 
and  determine  that  the  owners  and  occupiers  of  land  in  those  parts  of  the  parishes  of 
Barking  and  Dagenham  which  lie  within  the  boundaries  of  the  said  forest  are  alone 
entitled  to  rights  of  common  over  the  commons  and  commonable  lands  in  the  said 
King's  Forest  or  King's  Woods :  and  I  do,  pursuant  to  the  provisions  of  the  said  act, 
hereby  apply  to  you  to  prepare  a  case  in  regard  to  the  matters  aforesaid,  to  be  sub 
mitted  to  Her  Majesty's  court  of  Common  Pleas,  and  [667]  to  be  argued  before  and 
decided  on  by  the  said  court.     Dated  this  19th  day  of  April,  18G0. 

{Commissioner  of  Her  Majesty's  woods, 
forests,  and  land  revenues,  1  White- 
hall Place,  Westminster." 

"  To  Nathan  Wetherell,  Esq.,  Lincoln's  Inn,  the  commissioner 
for  carrying  the  above-mentioned  act  into  execution." 

By  a  memorandum  in  writing,  dated  the  2nd  of  May,  1860,  Messrs.  Druce  &  Sons, 
on  behalf  of  the  Rev.  Thomas  Mills,  Charles  Druce,  and  James  Mills,  gave  a  notice, 
of  which  the  following  is  a  copy  : — 

"To  Nathan  Wetherell,  Esq.,  barrister-at-law,  the  commissioner  appointed  under 
the  Hainault  Forest  (Allotment  of  Commons)  Act,  1858  : — 

"  Whereas,  by  your  decision  given  in  this  matter  on  the  5th  of  April  last,  you  do 
decide  and  find,  among  other  things,  that  the  commonable  lands  situate  within  the 
boundaries  of  the  late  forest  of  Hainault,  other  than  the  commonable  lands  within 
the  King's  Forest  or  King's  Woods,  do  consist  of  the  following  particulars,  that  is  to  say, — 

"  In  the  parish  of  Stapleford  Abbotts 

,,  ,,  Lambourne  .... 

Chigwell      ..... 
,,  ,,  Woodford    ..... 

,,  ,,  Navestock  (Curtis  Mill  Green) 

Barking  (Tom's  Wood  Hill)     '  .  .  44      2   2:1 
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"  Xow,  we  do  hereby  give  you  notice  that  the  Rev.  Thomas  Mills,  of,  &e.,  and 
Charles  Druce,  of,  &c.,  trustees  of  the  settled  estates  of  James  Mills,  Ksq.,  and  the 
said  James  Mills,  tenant  for  life  in  possession  of  the  same  estates,  being  owners  of  the 
said  plot  of  land  [668]  called  Tom's  Wood  Hill,  arc  dissatisfied  with  your  said  decision 
of  the  5th  of  April,  I860,  so  far  as  the  same  affects  the  said  plot  of  land  called  Tom's 
Wood  Hill,  and  do  hereby  appeal  therefrom  :  And  we  do  hereby,  on  their  behalf, 
request  you  to  prepare  a  case  fco  bo  submitted  to  Her  Majesty's  court  of  Common 
Pleas,  as  provided  by  the  said  act." 

By  a  memorandum  in  writing,  dated  the  5th  of  May  I860,  Anne  Walford  gave 
a  notice,  of  which  the  following  is  a  copy : — 

"To  Nathan  Wetherell,  Esq.,  banister  at  law,  the  commissioner  appointed  undei 
th.'  Hainault  forest,  ( Allotment  of  Commons)  Aet ,  I s.".s,  for  carrying  into  execution 
the  provisions  of  the  said  act: — 

"I,  the   undersigned   Anne  Walford,  being  dissatisfied    with   your  decision   of   t lie 
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5th  of  April,  1S60,  with  reference  to  the  nature  of  the  rights  of  common  therein  com- 
prised and  referred  to,  do  hereby  apply  to  you  as  such  commissioner  to  prepare  a  case 
to  be  submitted  to  Her  Majesty's  court  of  Common  Pleas :  And  I  do  hereby  further 
give  you  notice  that  the  ground  on  which  I  am  dissatisfied  with  your  said  decision  is, 
that  you  thereby  determine  that  the  rights  of  common  of  pasture  therein  referred  to 
extend  indiscriminately  over  all  the  commonable  lands  which  at  the  time  of  giving 
your  said  decision  were  and  are  now  situate  within  the  boundaries  of  the  late  forest 
of  Hainault,  in  the  county  of  Essex  ;  and  that  the  point  which  I  require  to  be  raised 
for  the  decision  of  the  said  court  is,  that  the  owners  and  occupiers  of  property  within 
the  parishes  of  Barking  and  Dagenham  are  not  entitled  to  rights  of  common  of  pasture 
over  that  portion  of  the  commonable  lands  referred  to  in  your  decision  which  lies  out 
of  the  said  parishes  of  Barking  and  Dagenham,  and  out  of  the  boundaries  of  the  King's 
Woods ;  but  that  the  rights  of  common  of  pas  [669]- tu re  over  such  portion  of  the 
said  commonable  lands  are  limited  and  confined  to  the  owners  and  occupiers  of 
property  within  the  parishes  situate  within  the  boundaries  of  the  late  Forest  of 
Hainault,  other  than  the  said  parishes  of  Barking  and  Dagenham." 

The  acts  of  parliament  above  referred  to,  the  award  of  the  disattbrestation  com- 
missioners, and  the  plan  therein  mentioned,  and  the  plan  hereto  annexed,  which 
shews  the  King's  Woods  and  the  other  commonable  land  within  the  parish  so  far  as 
is  necessary  for  the  purpose  of  this  case,  were  to  be  read  and  referred  to  as  part  of 
the  case. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the  lights  of 
common  of  pasture  which  may  be  exercised  over  the  commonable  lands  situate  within 
the  boundaries  of  the  late  forest  of  Hainault  extend  indiscriminately  over  all  the  said 
commonable  lands,  including  all  the  unallotted  portion  of  the  King's  Forest  or  King's 
Woods,  containing  969a.  3r.  1 7 p. ,  or  whether  such  rights,  or  any  of  them,  are  limited 
to  the  commons  in  the  particular  parish,  district,  or  place  in  which  are  situate  the 
lands  in  respect  of  which  the  rights  are  claimed,  or  what  is  the  nature  of  such  rights  i 
— secondly,  whether  or  not  the  tract  called  Tom's  Wood  Hill,  containing  44a.  1'r.  23p., 
or  any  part  thereof,  is  now  part  of  the  commonable  lands  within  the  boundaries  of 
the  said  forest,  and  subject  to  the  provisions  of  the  said  act. 

The  Solicitor-General  (with  whom  was  M'Mahon),  who  appeared  for  the  Crown, 
was  not  instructed  to  offer  any  opposition  to  the  award  of  the  commissioner. 

Walford  appeared  for  Mrs.  Anne  Walford,  who  insisted  that  the  award  of  the 
commissioner  was  bad  in  respect  of  its  rinding  that  the  rights  of  common  [670] 
claimed  in  respect  of  lands  in  the  parishes  of  Barking,  Dagenham,  Stapleford  Abbotts, 
Lambourne,  and  Chigwell,  extended  indiscriminately  and  generally  over  all  the 
commonable  land  in  each  and  every  of  those  parishes,  including  the  King's  Forest  or 
King's  Woods, — the  owners  and  occupiers  of  property  within  Barking  and  Dagenham 
not  being  entitled  to  rights  of  common  of  pasture  over  that  portion  of  the  commonable 
lands  referred  to  in  the  award  which  lay  out  of  those  parishes  and  out  of  the  boundaries 
of  the  King's  Woods ;  but  that  the  rights  of  common  of  pasture  over  such  portion  of 
the  said  commonable  lands  were  limited  to  the  owners  and  occupiers  of  property 
within  the  parishes  situate  within  the  boundaries  of  the  late  forest  of  Hainault  other 
than  the  parishes  of  Barking  and  Dagenham.  The  lights  of  common  over  the  King's 
Woods  should  have  been  allotted  to  the  five  parishes  above  named,  and  the  common- 
able lands  in  the  three  northern  parishes  of  Stapleford  Abbotts,  Lambourne,  and 
Chigwell,  ought  not  to  have  been  dealt  with  at  all,  or  the  commissioner  should  have 
left  each  parish  to  enjoy  its  own  exclusive  rights.  The  real  question  is,  whether 
Barking  and  Dagenham  are  to  have  any  share  in  wastes  of  the  three  northern  parishes. 
The  case  resolves  itself  into  three  points, — 1.  That  it  appears  from  the  evidence  set 
out  upon  the  case  that  the  claim  in  respect  of  the  two  southern  parishes  is  only  of  a 
custom,  whereas  a  right  of  common  over  private  lands  in  a  forest  can  only  be  claimed 
by  grant  or  by  prescription. — '2.  That  all  that  is  shewn  to  create  a  right  in  Barking 
and  Dagenham  to  common  over  the  wastes  of  the  other  three  parishes  is,  that  their 
cattle  have  strayed  thereon. — 3.  That  the  award  of  the  commissioners  so  far  as  it 
finds  the  right  in  the  two  southern  parishes,  is  a  finding  of  a  forestal  right,  which 
militates  against  the  enactment  of  the  [671]  9th  chapter  of  the  Charta  de  Forestie 
(9  H.  3),  which  enacts  that  "every  freeman  may  agist  his  own  wood  within  our  forest 
at  his  pleasure,  and  shall  take  his  pawnage." 
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1.  The  only  evidence  here  was  of  a  practice  or  custom  prevailing  in  these  parishes  ; 

and  there  is  nothing  to  shew  that  any  inhabitant  of  Barking  or  Dagenham  had  acted 
upon  this  supposed  custom  so  as  to  acquire  a  right.  [Erie,  C.  J.  Has  it  ever  lien 
laid  down  that  the  waste  within  the  boundary  of  a  forest  may  be  presumed  to  be  in 
the  lord  of  the  manor  I  There  is  evidence  here  that  it  is  so  :  but  it  is  not  so  found.] 
There  is  a  statement  in  the  case  that  from  time  to  time  parcels  of  the  manors  have 
been  granted  by  the  lords  with  the  consent  of  the  homage.  A  profit  a  prendre  in 
alieno  solo  can  only  be  claimed  by  prescription  or  grant:  Blewet  v.  Tregowiwng,  3  Ad. 
.V  E.  554,  5  X.  &  M.  234.  And  that  applies  to  private  land  in  a  forest.  In  Manwood's 
Forest  Laws,  c.  14,  s.  3,  it  is  said  :  "At  common  law  there  are  four  sorts  of  common, 
that  is  to  say,  common  appurtenant,  common  appendant,  common  in  gross,  and 
common  per  vicinage.  Common  appurtenant  is  where  a  man  is  seised  of  the  messuage 
and  certain  land  unto  the  which  messuage  and  land  the  common  is  appurtenant.  And 
it  is  to  be  noted,  that,  at  the  common  law,  common  appurtenant  is,  to  have  common 
for  all  manner  of  beasts  and  cattle,  as  well  for  such  as  are  commonable  as  for  such 
beasts  that  are  not  commonable,  that  is  to  say,  for  geese,  goats,  sheep,  and  swine; 
and  therefore  no  man  may  have  such  common  appurtenant  for  all  manner  of  beasts 
within  a  forest  without  a  special  grant  from  the  King  or  owner  of  the  forest.  A  man 
may  have  common  appurtenant  unto  a  messuage  and  to  certain  land  for  such  beasts 
as  are  commonable  within  a  forest,  which  is  for  all  manner  of  beasts  except  geese, 
goats,  sheep,  and  swine,  for  [672]  these  beasts  are  not  commonable  within  a  forest." 
In  s.  4,  the  learned  author  proceeds  to  consider  who  ought  to  have  common  within 
the  forest:  "And  concerning  this  point,  who  shall  have  common  within  a  forest, 
both  by  the  common  law  and  by  the  forest  law,  it  seemeth  to  me,  as  I  do  understand 
it,  that  he  that  is  an  inhabitant  within  a  forest,  and  can  prescribe  to  have  common 
within  the  King's  waste  soil,  or  within  the  waste  soil  of  any  other  lord  within  the 
forest,  as  appurtenant  unto  his  dwelling-house  only,  or  unto  a  dwelling  house  and 
certain  land,  with  beasts  commonable  within  a  forest,  this  is  a  good  prescription  at 
the  common  law,  and  therefore  good  by  the  forest  law ;  because  there  is  no  law  nor 
ordinance  of  the  forest  against  it :  and  therefore  he  that  can  so  prescribe  shall  have 
common  within  a  forest  according  to  his  prescription.  And  a  man  may  prescribe 
to  have  common  by  reason  that  he  is  an  inhabitant  within  such  a  town  which  is  an 
antient  town,  and  that  within  the  same  town  there  is  a  custom  that  hath  been  used 
before  the  memory  of  man  that  all  the  inhabitants  within  the  same  town  have  used 
to  have  common  within  a  certain  place  for  all  manner  of  beasts  commonalile  that  aro 
levant  and  couehant  within  the  same  town  ;  and  this  is  a  good  prescription  for 
common  at  the  common  law:  and  it  seemeth  that  such  a  prescription  made  for 
common  within  a  forest  is  a  good  prescription.  But  a  man  cannot  prescribe  to  have 
Common  by  reason  of  his  inhabitancy,  that  dwelleth  in  any  new  erection  ;  for,  all  new 
erections  that  are  made  within  any  forest  are  purprestures  by  the  laws  of  the  forest: 
and  therefore  they  that  do  dwell  in  new  erections  may  not  prescribe  to  have  common 
by  reason  of  their  inhabitancy  only."  In  s.  5  he  proceeds  to  shew  who  ought  not  to 
have  common  within  the  forest:  "And  even  as  he  that  hath  a  charter  or  other  title 
of  [673]  prescription  to  have  common  within  a  forest  in  any  of  those  degrees  afore- 
said, may  lawfully  use  and  enjoy  the  same  accordingly  by  tho  laws  of  the  forest,  so, 
on  the  contrary  part,  he  that  hath  neither  charter  to  common  within  the  forest  nor 
can  prescribe  to  have  common  there  in  any  of  those  threo  degrees  aforesaid,  is  not 
allowed  by  the  forest  laws  to  common  within  a  forest."  And  this  is  adopted  by 
Chief  Baron  Comyns,  Com.  Dig.  title  Chase  (0,  .">).,  (O.  4).  Inhabitants,  as  such, 
cannot  prescribe  for  common :  Inhabitants  de  Haley,  Sir  W.  •'ones,  397  ;  Qatewara 
(>  Co.  Rep.  59  b.  ;  Fowler  v.  Dale,  Cro.  Eliz,  362.  Their  interest  is  too  transient  and 
fugitive.  A  custom  to  take  a  profit  in  alieno  solo  is  bad:  such  a  light  can  only  be 
claimed  by  prescription :  Qrimstead  v.  Marlowe,  4  T.  K.  717.  "It  is  an  elementary 
rule  of  law  that  a  profit  a  prendre  in  another's  soil  cannot  be  claimed  by  custom,  lor 
this,  among  other  reasons,  that  a  man's  soil  might  thus  be  subject  to  the  most  grievous 
burdens  in  favour  of  successive  multitudes  of  persons,  like  the  inhabitants  of  a  parish 
or  other  district,  who  could  not  release  the  right  :"  per  Byles,  J.,  The  Atton 
v.  Wafhias,  27  Law  J.,  Ch.  761,  766.  Aid  see  note  I  \)  to  Mellor  \.  Spateman, 
I  Wins.  Saund.  340  c.  It  docs  not  appear  to  what  extent  the  right  has  been  axer 
by  the  occupiers  of  lands  in  Barking  and  Dagenham  i  and,  upon  the  tan  construction 
of  the  6th  section  of  the  21  .V  22  Vict.  c.  "-7,  a  district  right  could  not  be  awarded  in 
C.  P.  xx.— 9* 
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respect  of  individual  rights.     To  authorize  the  commissioners  to  set  out  a  parochial  or 
district  right,  it  should  appear  that  all  the  occupants  in  the  district  have  the  right. 

2.  The  acts  done  by  the  owners  of  lands  in  Barking  and  Dagenham  had  not 
ripened  into  a  legal  claim.  All  that  appeals  is,  that  the  cattle,  when  marked,  were 
turned  out  to  go  where  they  pleased, — not  that  they  [674]  turned  out  upon  the 
wastes  belonging  to  the  three  northern  parishes.  The  case  falls  within  the  principle 
of  The  Attorney-General  v.  Chambers,  1  l)e  Gex  &  J.  55.  There  the  question  was 
whether  turning  of  cattle  upon  alluvium  by  the  proprietor  of  land  not  separated  from 
it  by  any  boundary,  without  interruption,  raised  a  presumption  of  title  ;  and  the 
Lord  Chancellor  (Lord  Chelmsford),  said  :  "  The  defendant  Lewis  claims  the  sea-shore 
in  front  of  this  part  of  his  property,  upon  the  ground  of  uninterrupted  enjoyment  for 
sixty  years.  During  the  course  of  the  argument,  I  intimated  a  strong  opinion  that 
the  acts  of  ownership  upon  which  the  defendant  relies  were  quite  insufficient  to  prove 
actual  possession.  They  consisted  merely  of  turning  out  upon  the  marsh  the  cattle 
of  the  defendant,  which  crossed  the  invisible  line  of  boundary  separating  the  marsh 
from  the  sea-shore,  and  the  cattle  being  allowed  thus  to  stray  without  interruption. 
But  the  effect  of  acts  of  ownership  must  depend  partly  upon  the  acts  themselves  aud 
partly  upon  the  nature  of  the  property  upon  which  they  are  exercised.  If  cattle  are 
turned  upon  inclosed  pasture  ground,  and  placed  there  to  feed  from  time  to  time,  it 
is  strong  evidence  that  it  is  done  under  an  assertion  of  right :  but,  where  the  property 
is  of  such  a  nature  that  it  cannot  be  easily  protected  from  intrusion,  and  if  it  could  it 
would  not  be  worth  the  trouble  of  preventing  it,  there,  mere  user  is  not  sufficient  to 
establish  a  right,  but  it  must  be  founded  upon  some  proof  of  knowledge  and  acqui- 
escence by  the  party  interested  in  resisting  it,  or  by  perseverance  in  the  assertion  and 
exercise  of  the  right  claimed  in  the  face  of  opposition."  So  here,  the  very  nature  of 
the  land  precluded  the  fencing  out  the  straying  cattle. 

3.  If  the  finding  of  the  commissioner  is  supported,  it  will  be  a  direct  violation  of 
the  9th  chapter  of  the  [675]  Charta  de  Forests?.  It  is  assigning  a  right  in  another 
man's  land,  and  is  quite  inconsistent  with  that  provision.  The  commissioner  should 
have  found  that  there  were  persons  in  Barking  and  Dagenham  who  had  the  right,  and 
the  extent  of  that  right,  and  then  assigned  a  district. 

Macaulay,  Q.  C.  (with  whom  was  llonyman),  for  James  Mills,  the  owner  of  Tom's 
Wood  Hill.  The  evidence  set  out  upon  the  case  does  not  warrant  the  finding  that 
Tom's  Wood  Hill  is  commonable  land.  It  was  formerly,  and  within  living  memory, 
uninclosed  woodland,  the  owner  making  such  use  of  it  as  land  of  that  description  is 
susceptible  of.  It  appears  that  certain  commonable  cattle  turned  out  in  the  forest 
were  in  the  habit  of  straying  thereon,  that  thirty -three  years  ago  the  then  owner 
inclosed  fifteen  acres  of  it  and  was  never  interfered  with,  that  four  years  ago  he  sold 
four  acres  more  of  it  to  the  commissioners  of  woods  and  forests,  and  then  inclosed  the 
residue,  together  with  the  land  he  obtained  from  the  Crown  in  exchange  for  those 
four  acres.  There  is  no  evidence  that  the  owner  had  any  knowledge  of  the  trespassing 
of  other  persons'  cattle  there;  nor  was  it  shewn  whose  were  the  cattle  that  did 
depasture  there,  or  that  any  cattle  were  ever  turned  on  the  land  in  question.  It  is 
submitted,  that,  under  the  circumstances,  the  Gth  section  of  the  21  &  22  Vict.  c.  37, 
gave  the  commissioner  no  jurisdiction  to  decide  this  question  at  all :  nor  is  it  by  any 
means  a  convenient  mode  of  deciding  it.  [Williams,  J.  The  act  certainly  directs 
him  to  do  it.  Can  we  set  aside  his  award  because  he  has  done  his  duty?]  The  state 
of  things  at  the  time  of  the  passing  of  the  21  &  22  Vict.  c.  37,  was  that  the  land  in 
question  was  inclosed.  At  the  end  of  s.  6  it  is  declared  "that  all  incroachments  made 
since  the  award  of  the  com-[676]-missioner  under  the  11  &  15  Vict.  c.  13,  on  any  part 
of  the  said  969a.  3r.  17p.  within  the  boundaries  of  the  King's  Forest  or  King's  Woods 
should  be  deemed  to  be  part  of  the  lands  to  be  allotted  under  the  provisions  of  the 
said  act."  Why  is  the  commissioner's  power  to  deal  with  inclosed  land  to  be  limited 
to  incroachments  in  the  King's  Forest  or  King's  Woods?  Evidently  it  is  because  the 
earlier  part  of  the  section  is  confined  to  lands  now  subject  to  commonable  rights.  If 
it  was  competent  to  the  commissioner  to  include  in  his  award  the  land  inclosed  in 
1S56,  what  was  there  to  prevent  his  including  in  it  the  fifteen  acres  inclosed  in  18271 

Manisty,  Q.  C,  for  the  respondent,  was  desired  by  the  court  to  confine  himself  to 
Mills's  appeal.  The  commissioner  has  a  duty  imposed  upon  him  by  the  Gth  section 
of  the  21  &  22  Vict.  c.  37.  He  is  required  to  ascertain  and  determine  by  his  award 
whether  the  rights  of  common,  or  any  of  them,  other  than  fuel  rights,  in  the  late  forest 
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of  Hainault  extended  indiscriminately  over  all  the  said  commonable  lands  which  he 
might  find  to  be  situate  within  the  boundary  of  the  said  late  forest,  including  the 
unallotted  portion  of  the  Bang's  Forest  or  King's  Woods,  or  whether  such  rights,  or 
any  of  them,  were  limited  to  the  summons  in  the  particular  parish,  district,  or  place 
in  which  are  situate  the  lands  in  respect  of  which  the  rights  were  claimed,  or  what 
was  the  nature  of  such  rights  :  and,  in  case  he  should  find  that  the  rights  of  common, 
or  any  of  them,  were  exerciseable  generally  over  all  the  commonable  lands  within  the 
said  late  forest,  or  over  any  other  commonable  lauds  than  those  in  the  parish,  district, 
or  place  in  respect  of  which  the  rights  exist,  or  if  he  should  find  that  the  inhabitants 
of  the  parishes  in  which  the  commonable  lands  in  the  King's  Forest  or  [677]  King's 
Woods  are  situate  were  alone  entitled  to  rights  of  common  over  such  lands,  then  the 
commissioner  should  by  his  award  set  out  a  specific  portion  of  the  said  commonable 
lands  in  any  part  of  the  said  late  forest  of  Hainault  to  each  parish,  district,  or  place  in 
which  the  inhabitants  had  rights  of  common,  as  and  for  a  common  for  such  parish, 
district,  or  place.  Upon  the  evidence  before  him,  he  has  come  to  the  conclusion  that  Tom's 
Wood  Hill  is  commonable  land.  That  evidence  was,  that,  for  sixty  years  and  upwards, 
it  lay  open  to  the  forest,  that  cattle  (of  the  commoners)  from  every  part  of  the  forest 
used  to  feed  there,  and  that  no  other  stock  were  depastured  there.  The  only  evidence 
to  contravene  that  was,  that  Mr.  Mills,  in  1856,  exchanged  a  small  portion  of  the  land 
with  the  commissioners  of  woods  and  forests,  and  inclosed  the  remainder,  and  from 
that  time  excluded  the  cattle  of  the  commoners  from  the  exercise  of  their  rights  thereon. 
Upon  this  evidence,  the  commissioner  could  hardly  arrive  at  any  other  conclusion 
than  that  at  which  he  did  arrive.  The  inclosure  of  the  15  acres  in  1827,  which  is 
relied  on  by  the  objector,  has  no  bearing  upon  the  question  now  before  the  court. 
The  only  question  to  be  determined  is,  whether  the  44a.  "Jr.  23p.  is  properly  subject 
to  the  exercise  of  the  commonable  rights  mentioned  in  the  award.  [Williams,  J.  I 
see  nothing  on  the  face  of  the  case  to  shew  that  this  land  was  not  subject  to  the  same 
rights  of  common  as  the  rest  of  the  lands  dealt  with  by  the  commissioner.] 

Honyman  was  heard  in  reply. 

Fule,  G.  J.  i  am  of  opinion  that  the  award  in  this  case  ought  to  be  supported. 
The  appeal  which  we  have  last  heard  is  in  respect  of  forty-four  acres  of  land,  the  title 
to  the  soil  of  which  is  clearly  in  Mr.  Mills :  [678]  but  it  is  insisted  on  the  part  of 
the  commoners  that  it  is  subject  to  rights  of  common  ;  and  the  evidence  in  support  of 
that  claim  consists  of  acts  of  user,  which  upon  questions  of  this  nature  must  always 
be  left  to  be  decided  by  the  tribunal  which  has  to  decide  the  whole  question.  These 
forty-four  acres,  it  seems,  consist  chiefiy  of  pasture, — there  being  some  fern,  some 
bushes,  and  some  wood.  Who  has  had  the  profits  in  the  way  of  pasturage.'  The 
evidence  is,  that,  as  far  back  as  living  memory  extends,  the  cattle  of  the  commoners 
have  gone  over  these  forty-four  acres  without  interruption  or  objection  ;  and  there  is 
no  evidence  that  the  owner  of  the  soil  ever  exercised  the  exclusive  right  which  he 
now  sets  up  prior  to  the  year  1856.  The  inclosure  of  the  fifteen  acres  more  than 
twenty  years  ago  stands  by  itself.  It  might  have  been  by  license  from  the  parlies 
interested,  or  it  may  have  been  an  incroachment.  The  commissioner  seems  to  me  to 
have  done  his  duty  in  not  interfering  with  that :  the  length  of  possession  put  it  beyond 
his  control. 

With  regard  to  the  inclosure  of  1856,  if  the  land  I  lieu  inclosed  was  subject  to 
rights  of  common,  it  was  commonable  land  notwithstanding  such  inclosure.  It  was  a 
question  of  evidence;  and  the  commissioner  Ins  found  the  balance  to  be  in  favour  of 
the  right  of  common,  and  I  see  no  ground  for  differing  from  flic  conclusion  he  arrived 
at.  The  commissioner  had  to  decide  what  was  commonable  land:  and  the  fact  "I 
the  inclosure  having  been  made  just  before  the  act  passed  under  which  his  authority 
was  derived,  does  nut  seem  to  me  to  exclude  his  jurisdict  ion.  The  pio\  ISO  at  t  he  cud 
of  s.  6,  that  all  incroachments  made  since  the  award  of  the  commissioners  under  the 
14  &  15  Vict.  c.  43,  on  any  part  of  the  land  within  tint  boundaries  of  the  King's  Fore  I 
or  King's  Woods,  should  lie  deemed  to  be  part  of  the  lands  to  be  allotted  under  the 
provi-[679]-sions  of  the  said  act,  is  an  affirmation,  but  it  is  not  accompanied  by  an 
exclusion  of  other  incroaehnients  which  might  have  been   made   before   that    time.      It 

seems  to  me  that  the  commissioner  was  right  in  finding  that  these  land.-,  were  common 
able  lands,  and  so  within  his  jurisdiction. 

With  respect  to  the  other  question  in  I  lie  case,  which  has  been  SO  ftbly  argued  by 
Mr.  Walford, — the  duty  which  was  intrusted  to  the  commissioner   by  section   6  was, 
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to  take  the  area  of  land  subject  to  commonable  lights,  and  then  to  decide  whether 
each  parish  should  have  an  exclusive  right  of  common  over  the  commonable  lands 
within  the  boundary  of  that  parish,  or  whether  two  or  more  of  the  parishes  should 
have  all  the  commonable  lands  within  the  boundaries  of  those  parishes  as  a  separate 
district,  or  whether  the  occupiers  of  commonable  tenements  in  all  the  five  parishes 
who  claimed  to  have  rights  of  common  over  the  commonable  land,  should  be  considered 
as  occupiers  of  commonable  tenements  in  one  district.  That  was  the  matter  which 
the  commissioner  had  to  decide  :  and  he  has  decided  that  two  of  the  parishes  take 
each  the  commonable  lands  within  the  boundaries  of  each,  that  is,  that  the  occupiers 
of  commonable  tenements  in  each  of  those  parishes  take  the  exclusive  right  over  the 
commonable  lauds  within  the  boundaries  of  their  respective  parishes ;  and  that,  as  to 
the  other  five  parishes,  they  form  one  district  in  respect  of  the  rights  over  the  common- 
able lands  within  those  parishes.  No  doubt  a  large  portion  of  that  which  was  applic- 
able to  the  parishes  of  Dagenham  and  Barking  is  King's  Wood,  which  is  an  entirely 
separate  district,  subject  to  a  separate  allotment  under  arrangement  with  the  Crown, 
and  given  up  to  be  divided  amongst  those  who  shall  have  commonable  rights.  There 
is  hardly  anything,  indeed  nothing,  in  Dagenham  which  is  peculiar  [680]  to  that 
parish  ;  and  in  Barking  only  the  forty-four  acres  just  adverted  to,  which  is  beyond 
King's  Woods.  Then,  in  respect  of  the  parochial  commons  as  contradistinguished  from 
the  Royal  lands  of  King's  Woods,  the  question  who  are  the  parties  entitled,  and  in 
what  manner,  was  to  be  decided  entirely  by  the  acts  of  user  given  in  evidence.  Now, 
the  evidence  set  out  in  the  case  is,  that  the  occupiers  of  what  were  considered  to  be 
commonable  tenements  turned  out  their  cattle  into  this  commonable  area,  and  that 
the  cattle  so  turned  out  wandered  without  hindrance  and  without  distinction  over  the 
whole  of  the  parochial  commonable  lands  and  over  the  Royal  lands  within  King's 
Woods  :  and  that,  as  it  seems  to  me,  is  good  evidence  that  the  occupiers  of  common- 
able tenements  in  all  the  five  parishes  had  a  similar  right,  and  that  the  whole  formed 
one  district  in  respect  of  which  the  remaining  commonable  area  was  to  be  allotted 
to  them. 

The  point  made  by  Mr.  Walford  which  had  a  considerable  aspect  of  materiality 
when  first  brought  forward  was,  that  the  claim  was  by  the  inhabitants  of  the  parish 
or  township  as  such,  and  therefore  was  a  claim  of  a  profit  in  alieno  solo,  by  custom, 
whereas  a  claim  of  that  sort  can  only  be  supported  by  prescription  or  grant ;  and  that, 
if  it  was  claimed  on  behalf  of  an  undefined  unincorporated  body,  such  as  the  inhabitants 
of  a  parish  or  a  township,  it  would  not  be  capable  of  grant,  and  therefore  the  right 
claimed  could  have  no  legal  existence.  But  it  was  only  necessary  to  examine  the 
award  a  little  more  carefully  to  meet  that  difficulty.  The  commissioner  is  to  inquire, 
in  respect  of  the  persons  entitled  to  commonable  rights,  how  they  are  entitled,  that 
is,  what  rights  they  previously  possessed.  He  has  found  that  the  occupiers  of  common- 
able tenements  in  all  the  five  parishes  had  all  similar  and  equal  lights,  and  therefore 
that  the  commonable  [681]  lands  in  the  five  parishes  are  to  be  taken  as  one  district. 

It  is  said  that  the  acts  of  user  were  insufficient,  because  the  inhabitants,  according 
to  the  evidence,  turned  on  their  cattle  at  some  place  near  to  the  boundary  of  the 
forest  and  within  the  particular  parish.  But,  once  turned  out,  the  cattle,  it  appears, 
were  allowed  to  stray  where  they  pleased  over  all  the  commonable  area :  and  that 
would  be  quite  enough  for  a  jury,  if  the  matter  had  to  be  left  to  a  jury  to  decide. 

The  third  point  was,  that  the  claim  was  void  by  reason  of  the  9th  section  of  the 
Charta  de  Forestce,  which  enacts  that  the  owner  of  the  soil  shall  be  entitled  to  the 
agistment  and  pannage  within  his  own  land  in  the  forest.  No  doubt  there  is  that 
enactment ;  and  possibly  the  lords  of  the  manors  might  claim  to  have  the  agistment 
and  pannage  within  the  boundaries  of  their  manors,  if  any  attempt  were  made  to 
afforest  the  lands.  Prior  to  the  passing  of  that  statute,  it  had  been  the  custom  of 
the  Crown  then  having  forest  lands  to  claim  exclusive  rights  in  respect  of  them :  and, 
when  any  question  of  that  sort  arises,  the  statute  has  provided  a  saving  of  the  rights 
of  the  owners  of  the  land.  That,  however,  does  not  at  all  interfere  with  the  liability 
of  the  lands  in  the  hands  of  an  individual  owner  to  rights  of  common  in  the  ordinary 
way,  although  the  lands  happen  to  be  within  the  ambit  of  the  forest.  Upon  the 
whole,  I  think  the  award  of  the  commissioner  was  right. 

Williams,  J.  I  am  quite  of  the  same  opinion.  With  respect  to  the  first  point, 
I  need  scarcely  say  that  there  is  nothing  which  the  court  means  to  decide  in  this  case 
that  in  any  way  interferes  with  the  rule  of  law  which  has  been  thoroughly  established 
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ever  since  [682]  the  time  of  Lord  Coke,  viz.  that,  where  an  interest  or  a  profit  is 
claimed  in  another  man's  soil,  it  must  be  claimed  by  gran  I  or  prescription  and  not  by 
custom,  except  in  the  case  of  copyholds  granted  by  the  lord.     No  doubt,  the  parties 

entitled  in  this  particular  ease  to  rights  of  common  in  the  respective  parishes,  have 
for  the  more  convenient  exercise  of  those  rights  treated  them  rather  as  lights  which 
the  inhabitants  or  occupiers  were  entitled  to  by  reason  of  their  inhabitancy  or 
occupancy  than  as  rights  appurtenant  to  the  respective  tenements  which  they  occupied. 
Nevertheless,  I  think  that  the  right  so  recognized  in  this  act  of  parliament  is  a  right 
which  is  not  founded  upon  a  custom  that  the  occupiers  of  messuages  within  then 
respective  parishes  shall  have  the  right  of  common  over  all  the  lands  in  question,  but 
it  is  founded  upon  the  right  appurtenant  to  the  tenements  so  occupied.  As  to  the 
second  point, — which  relates  to  Mill's  case, — I  entirely  agree  with  my  Lord  that  it  was 
the  duty  of  the  commissioner  to  ascertain  the  fact  of  the  existence  of  the  right,  and 
that  there  were  materials  to  justify  the  conclusion  at  which  he  arrived. 

Willi:*,  J.,  and  Keating,  J.,  concurred. 

Judgment  for  the  respondent. 

[683]    In  nit:  .Matter  of  an  Arbitration  between  John  Coope  Haddan 
and  William  Roupell.    Jan.  20th,  1861. 

An  agreement  between  A.  and  B.  contained  the  following  clauses, — "  In  every  case 
of  any  difference  between  the  parties  hereto  or  their  representatives,  whether 
touching  the  true  intent  or  construction  of  this  agreement  or  of  anything  therein 
expressed,  or  touching  anything  to  be  done  or  omitted  in  pursuance  of  this  agreement, 
or  as  to  any  of  the  incidents  or  consequences  thereof,  or  otherwise  relating  to  the 
premises,  the  matter  in  question  shall  be  referred  to  arbitration."  "Every  such 
reference  shall  be  made  to  two  persons,  one  to  be  named  by  each  party."  "  If 
either  party  for  fourteen  days  after  being  requested  by  the  other  party  to  name 
an  arbitrator,  fail  so  to  do,  then  both  arbitrators  may  be  named  by  the  party  making 
such  request." — Differences  having  arisen,  A.  appointed  an  arbitrator,  but  B. 
declined  to  do  soon  request,  whereupon  A.  appointed  a  second  arbitrator;  and 
the  two  proceeded  to  hear  and  dispose  of  the  matter. — The  appointment  of  the 
arbitrators  purported  to  be  made  by  A.  and  one  C.  (who  was  said  to  be  an 
incumbrancer  on  A.'s  presumed  interest  under  the  agreement)  severally,  and  the 
notice  was  also  given  by  A.  and  C.  : — Held,  that  the  appointments  were  not  vitiated 
by  the  introduction  of  the  name  of  C. — Held  also,  that  it  was  not  necessary  in  the 
appointment  of  the  arbitrators  to  particularize  the  matters  to  be  arbitrated  upon. — 
Held  also,  that  the  request  to  B.  to  appoint  an  arbitrator  was  no<  rendered  invalid 
by  its  requiring  him  to  notify  the  appointment  to  the  solicitors  who  had  been  acting 
for  A.  throughout  the  matter,  instead  of  to  A.  himself. 

By  articles  of  agreement  made  the  1st  of  August,  1855,  between  John  Coope 
Eaddan,  of  Cannon  Row,  civil  engineer,  of  the  one  part,  and  William  Roupell,  of 
Ashen  House,  Siicatham,  Esq.,  of  the  other  part, — after  reciting  that  a  bill  was  then 
pending  in  parliament,  intituled  "  A  bill  fur  making  a  railway  from  the  Maim:  Streel 
terminus  of  the  authorized  Westminster  Terminus  railway,  in  the  parish  of  Clapham, 
in  the  county  of  Surrey,  t"  Norwood,  in  the  parish  of  St.  Mary,  Lambeth,  in  bhe 
aame  county,"  connecting  the  Westminster  Terminus  railway  with  the  Wesl  End  of 
London  and  Crystal  Palace  railway;  that  the  said  John  Coope  Haddan  was  one  oi 
the  promoters  of  the  pending  bill,  and  had,  as  lie  did  thereby  declare,  full  authority 
to  enter  into  that  agreement  so  as  to  bind  thereby  all  the  promoters  of  the  bill  ;  thai 

the  proposed  line  of  railway  passed  through  an  estate  belonging  to  the  said  William 
Roupell  which  he  hail  laid  out  as  building  ground,  and  he  apprehended  thai  the 
making  of  the  proposed  railway  in  the  proposed  line  would  so  interfere  with  his  build 
ing  arrangements  as [684]  to  be  seriously  prejudicial  to  him,  and  thoughl  that  by  an 

a  1 1  era  1 1 E  the  line  his  own  interests  might  lie  reconciled  with  the  interestsof  bhepublio; 

that  the  proposed  capital  for  Hie  undertaking  was  148,0001.,  to  be  divided  into  I  L000 

shares  of  101.  each  ;  thai  i  he  sum  oi  122,0001.,  pari  of  the  proposed  capital  of  I  18, 'I.. 

had  been  subscribed  for,  and  bhe  mum  oi  10,9121.  LOs.  bad  been  deposited  with  the 
eourt  of  Chancery  in  compliance  with  bhe  standing  orders  of  the  Mouse  ol  Commons  ; 
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and  that,  on  the  25th  of  June,  1855,  the  said  William  Roupell  paid  to  the  said  John 
Coope  Haddan,  as  he  did  thereby  acknowledge,  the  sum  of  7501.,  as  part  of  the  con- 
sideration for  that  agreement, — it  was  mutually  agreed  as  follows,  to  wit,  "Article  1. 
The  said  William  Roupell  will  on  the  20th  day  of  July,  1855,  pay  to  the  said  John 
Coope  Haddan  the  sum  of  7501.,  that  sum  making,  with  the  sum  of  7501.  paid  as 
hereinbefore  recited,  the  sum  of  15001.,  in  full  discharge  of  the  said  William  Roupell 
from  all  claims  and  demands  whatsoever  for  or  in  any  way  relating  to  the  expenses 
and  liabilities  paid  or  incurred  up  to  the  25th  day  of  June,  1855,  with  reference  to 
the  pending  bill :  Article  2.  The  said  William  Roupell  will  on  or  before  the  3rd  day 
of  August,  1855,  pay  to  the  several  subscribers  to  the  undertaking,  by  payment  to 
the  credit  with  the  London  and  County  Bank  of  James  Andrew  Durham  and  James 
Rhodes  of  the  sum  of  10,9121.  10s.,  and  to  the  said  John  Coope  Haddan  of  the  sum 
of  1521.  Is.  8d.,  on  a  legal  and  effectual  transfer  being  made  to  the  said  William 
Roupell  of  all  the  scrip,  shares,  right,  and  interest  whatsoever  of  those  subscribers 
in  the  undertaking,  including  all  benefit  and  interest  in  the  sum  of  10,9121.  10s. 
deposited  in  the  court  of  Chancery,  such  transfer  to  be  made  by  an  indenture  of 
which  the  draft  has  been  prepared  and  agreed  on  between  the  parties  hereto : 
Article  3.  As  from  the  25th  day  of  [685]  June,  1855,  the  said  William  Roupell  shall 
be  the  sole  promoter  of  the  undertaking,  and  shall  have  the  exclusive  control  of  the 
application  to  parliament  for  the  pending  bill,  and  of  all  matters  incidental  thereto, 
and  shall  bear  and  pay  all  expenses  as  from  the  25th  of  June,  1855,  in  any  way 
relating  to  the  pending  bill,  and  the  application  for  the  same,  and  otherwise  relating 
to  the  undertaking,  and  to  the  preparation,  execution,  and  carrying  into  effect  of  this 
agreement,  and  shall  by  the  indenture  referred  to  in  Article  1  covenant  with  the 
subscribers  and  the  said  John  Coope  Haddan  to  indemnify  them  against  all  such 
expenses  :  Article  4.  If  the  pending  bill  do  not  pass  into  a  law  in  the  present  session, 
the  said  William  Roupell  will  apply  for  and  take  all  necessary  steps  for  obtaining, 
and  use  his  utmost  reasonable  endeavours  to  obtain  before  Michaelmas  Day,  1856,  an 
act  for  the  making  of  a  railway  either  between  the  same  termini  as  the  proposed 
termini  of  the  proposed  railway,  or,  at  his  option,  from  the  Clapham  terminus  of  the 
Westminster  Terminus  railway  to  the  western  side  of  Streatham  Road,  so  as  to  form 
a  junction  with  the  West  End  of  London  and  Crystal  Palace  railway,  or  between 
such  other  points,  if  any,  as  the  parties  hereto  mutally  agree  upon  :  Article  5.  If  the 
pending  bill  do  not  pass  into  a  law  in  the  present  session,  then  the  said  John  Coope 
Haddan  will,  if  so  required  by  the  said  William  Roupell,  co-operate  with  him  in 
applying  for  and  endeavouring  to  obtain  in  the  next  session  such  an  act  as  is  provided 
for  by  Article  i  :  Article  6.  The  said  William  Roupel  will  pay  all  the  expenses  of  and  in- 
cident to  the  preparing  and  applying  for  and  (if  obtained)  the  obtaining  and  passing  of 
the  act  provided  for  by  Article  4  ;  those  expenses  to  include  a  fair  payment  to  the  said 
John  Coope  Haddan  for  his  services,  according  to  Article  5  :  Article  7.  If  the  pending 
bill  pass  into  [686]  a  law  in  the  present  session,  and  the  railway  thereby  authorized 
be  not  completed  for  public  use  before  the  25th  of  June,  1860,  then  the  said  William 
Roupell  will  on  that  day  pay  to  the  said  John  Coope  Haddan  the  full  sum  of  50001. 
as  and  for  liquidated  damages,  unless  an  act  authorizing  the  making  in  lieu  of  the 
now  proposed  line  of  railway  of  another  line  of  railway  lie  obtained,  and  such  other 
line  of  railway  be  on  or  before  that  day  completed  for  public  use,  in  which  case  no 
part  of  that  sum  of  50001.  shall  be  payable  :  Article  8.  In  every  case  of  any 
difference  between  the  parties  hereto  or  their  respective  representatives,  whether 
touching  the  true  intent  or  construction  of  this  agreement  or  of  anything  therein 
expressed,  or  touching  anything  to  be  done  or  omitted  in  pursuance  of  this  agreement, 
or  as  to  any  of  the  incidents  or  consequences  thereof,  or  otherwise  relating  to  the 
premises,  the  matter  in  question  shall  be  referred  to  arbitration  :  Article  9.  Every 
such  reference  shall  be  made  to  two  persons,  one  to  be  named  by  each  party : 
Article  10.  If  either  party  for  fourteen  days  after  being  requested  by  the  other 
party  to  name  an  arbitrator,  fail  to  do  so,  then  both  arbitrators  may  be  named  by  the 
party  making  such  request:  Article  11.  If  the  two  arbitrators  do  not  within  thirty 
days  next  after  the  matter  in  question  is  referred  to  them  agree  on  their  award  thereon, 
then  it  shall  be  referred  to  the  umpirage  of  such  one  person  as  the'two  arbitrators  before 
entering  on  the  business  of  the  reference  nominate  as  their  umpire,  or,  if  they  fail  for 
ten  days  after  their  appointment  to  name  an  umpire,  then  to  the  umpirage  of  such  one 
person  as  the  president  of  the  Institution  of  Civil  Engineers,  on  the  application  of  the 
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two  parties,  or  cither  of  them,  appoints  to  be  the  umpire  :  Article  1:3.  The  award  of  the 
two  arbitrators,  or,  as  the  case  may  he,  of  the  umpire,  if  made  in  writing  under  their 
[687]  or  his  hands  or  hand,  and  ready  to  hodelivered  to  the  two  parties  within  thirty 
days  next  after  the  question  in  difference  is  referred  to  the  arbitrators,  or,  as  the 
case  may  be,  to  the  umpire,  shall  be  conclusive  and  binding  on  both  parties,  and  all 
things  shall  be  forthwith  thereafter  done,  omitted,  or  suffered  as  by  such  award  is 
required:  Article  13.  The  arbitrators  and  the  umpire  respectively  shall  have  full 
power  to  make,  if  they  and  he  think  fit,  several  awards  instead  of  one  award,  and 
every  such  award  though  not  on  the  whole  matter  shall  be  conclusive  so  far  as  it 
extends :  Article  14.  The  arbitrators  and  the  umpire  respectively  shall  have  full 
power  to  proceed  ex-parte,  or  in  the  absence  of  both  parties,  after  giving  to  both 
parties  such  notice  as  the  arbitrator  or  the  umpire  respectively  think  sufficient  of  their 
and  his  intention  so  to  proceed:  Article  15.  The  arbitrators  and  the  umpire  respec- 
tively shall  have  full  power  to  examine  on  oath,  if  required  by  either  of  the  arbitrators 
or  by  the  umpire,  the  parties  and  their  witnesses  :  Article  16.  The  umpire  shall  have 
full  power  by  writing  under  his  hand  from  time  to  time  to  extend  the  period  of  thirty 
days  within  which  his  award  is  to  be  [made] ;  and,  if  it  be  made  and  ready  to  bo 
delivered  to  the  two  parties  within  such  extended  period,  it  shall  be  binding  and 
conclusive  as  if  made  within  such  period  of  thirty  days  :  Article  17.  The  costs  of  the 
reference  shall  be  in  the  discretion  of  the  arbitrator  and  umpire  respectively  :  Article  18. 
The  submission  to  reference  made  by  these  presents  may  at  any  time  be  made  a  rule 
of  any  court  of  law  or  equity  on  the  application  of  any  party  or  person  interested  ; 
and  the  court  shall  have  full  power  to  remit  the  matter  to  the  arbitrators  or  the 
umpire,  with  such  directions  as  the  court  think  fit :  Article  19.  Full  effect  shall  be  given 
under  the  Common  Law  Procedure  Act,  1854,  and  every  or  any  other  act  from  time 
[688]  to  time  in  force  and  applicable  in  that  behalf,  to  the  several  terms  and  con- 
ditions of  these  presents,  with  respect  to  arbitration." 

Differences  having  arisen  between  the  parties,  the  following  award  was  made  on 
the  5th  of  September,  I860: — 

"  To  all  to  whom  these  presents  shall  come,  we,  Sir  Charles  Fox,  Knt.,  of,  &e.,  and 
John  Bethell,  of,  &c,  send  greeting  :  Whereas  the  following  articles  of  agreement  were 
on  the  1st  of  August,  1855,  made  and  entered  into  between  John  Coope  Haddan,  civil 
engineer,  of  the  one  part,  and  William  Koupell,  Esq.,  of  the  other  part  [setting  it  out] : 
And  whereas,  after  the  "25th  day  of  June,  I860,  a  difference  arose  between  the  said 
John  Coope  Haddan  and  the  said  William  Koupell  as  to  whether  the  sum  of  50001. 
mentioned  in  the  seventh  article  of  the  said  articles  of  agreement  had  become  payable 
and  was  to  be  paid  by  the  said  William  Koupell  to  the  said  John  Coope  Haddan: 
And  whereas,  on  or  about  the  28th  of  July,  18(10,  and  after  the  said  difference  had 
arisen,  the  said  John  Coope  Haddan  did  by  writing  under  his  hand  duly  nominate  me 
the  said  John  Bethell  as  an  arbitrator  on  his  behalf,  and  to  be  one  of  the  two  arbitrators 
to  whom  the  said  difference  should  be  referred,  in  accordance  with  the  said  articles  of 
agreement;  which  appointment  I  the  said  John  Bethell  accepted:  And  whereas,  on 
the  said  28th  of  July,  I860,  the  said  John  Coope  Haddan  gave  notice  to  the  said 
William  Koupell  of  the  appointment  of  me  the  said  John  Bethell  as  such  arbitrator, 
and  in  writing  under  his  hand,  duly  served  upon  the  said  William  Koupell,  requested 
the  said  William  Koupell  to  name  an  arbitrator  on  his  behalf  to  be  the  other  of  such 
two  arbitrators:  And  whereas  the  said  William  Koupell  did  not  within  fourteen  days 
after  such  request  or  ill  all  name  or  .appoint  such  other  arbitrator  :  And  [689]  whereas, 
therefore,  upon  the  13th  of  August,  I860,  and  more  than  fourteen  days  after  such 
request,  the  said  .John  Coope  Haddan  did  by  writing  under  his  hand  nominate  and 
appoint  me  the  said  Sir  (  harles  Fox  as  an  arbitrator  to  act  with  the  said  John 
Bethell,  .and  to  be  the  other  of  such  two  arbitrators,  in  accordance  with  the  said 
articles  of  agreement,  -of  which  notice  was  given  to  the  said  William  Koupell; 
which  appointment  1  the  said  Sir  Charles  Fox  accepted:  And  whereas  we  tho 
said  arbitrators,  within  ten  days  after  such  last-mentioned  appointment,  and  before 
entering  on  the  business  of  the  reference,  duly  nominated  and  appointed  an  umpire  in 
accordance  with  the  said  articles  of  agreement  :  Now,  we  the  aaid  arbitrators,  having 
taken  upon  ourselves  the  burthen  of  the  said  arbitration,  and  having  heard  and 
considered  the  evidence  given  before  us  thereon,  do  make  and  publish  tins  our  award 
in  writing  under  our  hands  of  and  concerning  the  premises :  l .  We  award  and  determine 
that  the  sum  of  5i>oo|.  mentioned  in  the  seventh  article  of  the  said  artioles  of  agreement 
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did  on  the  25th  of  June,  1860,  become  payable  under  that  article  by  the  said  William 
Roupell  to  the  said  John  Coope  Haddan  :  2.  We  award  and  direct  that  the  said  William 
Itoupell  do  forthwith  pay  to  the  said  John  Coope  Haddan  the  said  sum  of  50001. 
and  also  interest  thereon  at  the  rate  of  51.  per  cent,  per  annum  from  the  said  25th  of 
June,  1860,  up  to  the  date  of  this  our  award  :  3.  We  award  and  direct  that  the  said 
William  Roupell  do  pay  to  the  said  John  Coope  Haddan  his  costs  of  and  incidental  to 
the  reference  and  award,  and  that  the  said  William  Koupell  do  bear  his  own  costs  of 
the  same  ;  In  witness,"  &c. 

Bovill,  Q.  C,  in  Michaelmas  Term  last,  on  behalf  of  [690]  Mr.  Roupell,  obtained  a 
rule  calling  upon  Haddan  to  shew  cause  on  the  first  day  of  this  term  why  the  above 
award  should  not  be  set  aside,  on  the  grounds, — "  first,  that  one  Clapham  interfered 
in  the  appointments  of  Messrs.  Bethell  and  Fox  and  in  the  request  to  Mr.  Roupell  to 
appoint  an  arbitrator, — secondly,  that  the  appointment  of  the  arbitrators  did  not  state 
the  matter  to  be  arbitrated  upon, — thirdly,  that  the  request  to  Mr.  Koupell  to  appoint 
an  arbitrator  in  writing  addressed  to  Messrs.  Freshfield  &  Newman  was  not  in 
accordance  with  the  agreement," — the  said  Mr.  Koupell  by  his  counsel  thereby 
consenting,  in  the  event  of  the  rule  being  discharged,  to  pay  to  the  said  J.  C.  Haddan 
interest  upon  the  sum  awarded,  to  the  time  of  payment  thereof. 

The  motion  was  founded  upon  affidavits  by  Mi-.  Koupell  and  Messrs.  Whitaker  & 
Woolbert,  his  attorneys. 

Mr.  Roupell's  affidavit  was  in  substance  as  follows: — In  the  year  1854,  an  act  of 
parliament  was  passed  for  making  a  railway  from  the  parish  of  St.  John  the  Evangelist, 
Westminster,  to  Clapham,  in  Surrey,  with  a  branch  from  such  railway  to  join  the 
authorized  line  of  the  West  End  of  London  and  Crystal  Palace  railway  at  Long  Hedge 
Farm,  in  the  parish  of  St.  Mary,  Battersea,  in  the  county  of  Surrey,  the  short  title  of 
which  was  "  The  Westminster  Terminus  Railway  Act,  1854."  The  said  act  contains 
the  following  proviso  : — "  Provided  that  the  powers  by  this  act  granted  for  the  purchase 
of  lands  and  construction  of  works  shall  not  be  exercised  as  regards  the  portion  of 
railway  between  the  points  marked  one  mile  six  furlongs  on  the  plans  so  deposited  as 
aforesaid,  and  the  terminus  at  Clapham,  until  parliament  shall  have  sanctioned  an 
extension  of  such  railway  from  such  terminus  to  the  Crystal  Palace,  or  to  a  junction 
with  the  authorized  [691]  line  of  the  West  End  of  London  and  Crystal  Palace  railway 
in  a  south-easterly  direction  from  such  terminus.  In  the  session  of  1859,  application 
was  made  to  parliament  for  an  act  (to  be  called  "The  Westminster  Terminus  Railway 
Extension  Act,  Clapham  to  Norwood,  1855,")  for  making  a  railway  from  the  Manor 
Street  terminus  of  the  authorized  Westminster  Terminus  railway  to  Norwood, 
connecting  the  Westminster  Terminus  railway  with  the  West  End  of  London  and 
Crystal  Palace  railway.  The  line  of  railway  contemplated  by  the  last-mentioned  act, 
as  defined  in  the  plans  and  sections  in  the  act  referred  to,  was  projected  to  cross  a 
large  building  estate  belonging  to  the  deponent,  known  as  Roupell  Park,  on  an 
embankment;  and  the  deponent  was  advised  that  the  effect  of  the  construction  of  the 
said  railway  would  be  very  detrimental  to  the  said  estate.  The  deponent  therefore 
petitioned  the  House  of  Commons  against  the  measure,  with  the  view  of  obtaining  its 
rejection  or  such  modifications  as  might  protect  his  interests.  Not  being  successful 
before  the  committee  of  the  House  of  Commons,  the  deponent  was  preparing  to  continue 
his  opposition  in  the  House  of  Lords,  which  he  would  have  prosecuted  had  he  not  been 
applied  to  by  Mr.  J.  C.  Haddan,  representing  himself  to  be  the  proprietor  and  promoter 
of  the  undertaking,  who,  accompanied  by  his  parliamentary  agent,  called  on  the 
deponent  and  proposed  to  him  to  become  the  proprietor  of  the  undertaking,  and  to 
obtain,  if  he  thought  proper,  in  the  next  session,  an  act  for  making  such  a  deviation 
of  the  proposed  line  as  might  remove  his  objection  to  it :  and,  after  some  discussion,  a 
memorandum  (which  was  afterwards  embodied  in  the  agreement  of  the  1st  of 
August,  1855)  was  drawn  up  and  signed  by  the  deponent  and  Haddan.  It  was 
expressly  stated  to  the  depouent  at  the  time  by  Haddan  that  the  reason  for  [682] 
his  stipulation  for  the  payment  of  50001.  in  the  event  of  the  line  not  being  made 
within  the  period  mentioned  in  the  said  memorandum  was,  that  he  had  an 
interest  to  that  amount  dependent  on  the  construction  of  the  line  authorized  by  the 
said  Westminster  Terminus  Railway  Act,  1854;  and  that,  as  such  construction 
necessarily  depended  on  the  construction  of  the  extension  line  contemplated  by 
the  then  pending  bill,  it  was  reasonable  that  in  parting  with  the  control  of  such 
extension  line  he  should  have  some  practical  guarantee  that  it  would  not  be  abandoned 
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to  the  injury  of  his  interest  in  the  Westminster  Terminus  railway.  On  the 
faith  of  these  representations,  and  on  the  faith  that  the  Westminster  Terminus 
line  would  on  the  passing  of  the  then  pending  bill  be  effectually  proceeded  with, 
the  deponent  consented  to  that  stipulation.  In  pursuance  of  the  agreement  of 
the  1st  of  August,  1855,  the  deponent  did  on  the  31st  of  July,  1855,  pay  to 
Messrs.  May  hew  &  Salmon  under  the  written  order  of  Haddan  7501.,  making  with 
the  7501.  previously  paid  the  sum  of  15001.  The  deponent  also  paid  to  the  Loin  Ion 
and  County  Bank  the  sum  of  10,9121.  10s.,  which  had  been  advanced  by  the  bank  to 
Haddan  or  others  who  had  been  interested  in  the  said  bill  ;  and  a  deed  of  grant, 
dated  the  12th  of  August,  1855,  was  executed  between  the  several  persons 
whose  respective  names  and  seals  were  thereunto  subscribed  and  affixed  of  the 
first  part,  Haddan  of  the  second  part,  the  deponent  of  the  third  part,  and  Alfred 
Wildy  and  Robert  Charles  Brown  of  the  fourth  part,  whereby  the  scrip,  shares, 
right,  and  interest  of  the  parties  thereto  of  the  first  part,  who  were  therein  repre- 
sented as  being  the  subscribers  to  the  undertaking,  were  transferred  to  the 
deponent.  The  deponent  has  since  learnt  that  the  said  parties  to  the  said  deed 
of  grant  of  the  first  part,  so  far  from  having,  as  was  in  the  said  deed  of  grant  repre- 
[693]-sented,  subscribed  anything  towards  the  said  undertaking,  were  in  fact  merely 
nominal  subscribers,  and  had  no  real  interest  whatever  therein.  In  the  course  of  the 
autumn  of  1855,  the  deponent  became  aware  that  the  Westminster  Terminus  Railway 
Company  were  not  taking  any  measures  towards  the  commencement  of  the  construction 
of  their  railway,  although  their  compulsory  powers  for  the  most  important  portion  of 
their  line  had  nearly  expired.  In  the  month  of  November  in  the  same  year  the 
deponent's  attention  was  drawn  to  a  notice  inserted  in  the  newspapers  of  the  intended 
application  to  parliament  of  the  Westminster  Terminus  Railway  Company  for  the 
amendment  of  their  act  of  incorporation  and  the  deviation  of  the  line  thereby 
authorized  ;  and  the  deponent  subsequently  learned  that  it  appeared  by  the  bill  when 
deposited  that  the  proposed  deviation  consisted  in  an  abandonment  of  the  terminus 
at  Victoria  Street  and  of  the  whole  of  the  authorized  line  between  that  terminus  and 
a  point  where  the  railway  was  intended  to  cross  the  ditch  forming  the  boundary 
between  the  parishes  of  Battersea  and  Clapham,  and  that  it  was  also  intended  to 
abandon  the  authorized  branch  from  the  authorized  main  line  into  the  Crystal  Palace 
railway,  and  that  it  was  proposed  to  substitute  for  this,  first,  a  line  of  railway  com- 
mencing at  Lupus  Street  in  Westminster  and  terminating  by  a  junction  with  the 
Crystal  Palace  railway  at  Stewart's  Lane  (in  Battersea),  secondly,  a  branch  from  the 
junction  at  Stewart's  Lane  terminating  in  a  junction  with  the  remains  of  the  authorized 
line  at  the  above-mentioned  parish  boundary.  The  bill  further  proposed  to  authorize 
the  return  to  the  company  of  nearly  one  half  of  their  parliamentary  deposit.  Shortly 
after  the  bill  was  deposited,  the  deponent  learned  that  the  real  object  [694]  of  the 
WCst.minster  Terminus  Railway  Company  in  making  this  application  to  parliament 
was,  practically,  to  secure  themselves  from  the  loss  of  at  all  events  one  half  of  their 
parliamentary  deposit,  that  they  entertained  no  hope  of  making  the  authorized  line, 
and  that  the  death  of  one  of  their  principal  supporters  and  the  withdrawal  of  the 
promised  support  of  the  Brighton  Railway  Company  had  been  fatal  to  their  scheme. 
The  deponent  found,  therefore,  that,  if  he  successfully  opposed  the  passing  of  the  bill, 
no  railway  whatever  would  be  made  from  Westminster  to  Clapham;  and  that,  if  he 
failed  in  his  opposition,  and  the  bill  passed  into  a  law,  the  line  of  which  lie  was 
proprietor,  would,  instead  of  being  an  extension  of  the  Westminster  Terminus  railway, 
be  in  client  a  loop  of  the  Crystal  Palace  railway,  and  completely  in  the  power  of  that 
company,  and  would  terminate  at  a  station  very  inferior  in  poinl  of  position  to  thai 
authorized  by  the  act  of  1n51.  The  deponent  was  nevertheless  advised  that  it  would 
be  desirable    that   he  should    oppose   the   passing   of   the    bill,   in   order   that,   should 

parliament  sanction  the  measure,  he  might  not   be  deemed  bo  have  I n  an  assenting 

party  to  the  abandonment  of  a  railway  on  the  constructs f  which  the  whole  sine,. 

of  his  extension  railway  depended.  The  deponent  prepared,  therefore,  to  oppose  the 
bill,  and  presented  a  petition  against  it-  to  the  1 1  ohm  •  of  Commons.  <  hi  the  committee, 
however,  the  company,  instead  of  asking  for  the  powers  contained  in  their  bill,  Bought 
power  not  only  to  abandon  the  portion  of  their  authorized  railway,  whiofa  their  bill  as 
deposited  sought  to  abandon,  hut  to  construct  no  more  in  lieu  thereoi  than  a  short 
piece  of  railway  commencing  at  Stewart's  Lane  and  ending  at  the  aforesaid  parish 
boundary, — thus  making  the  deponent's  railway  simply  a  loop  ot  the  Crystal  ralace 
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railway,  without  any  means  of  access  [695]  whatever  to  Westminster.  They  further 
sought  a  return  of  nearly  nine  tenths  of  their  parliamentary  deposit.  The  grounds 
on  which  their  application  was  made,  were,  the  utter  hopelessness  of  the  construction 
of  their  authorized  line,  arising  from  no  fault  of  their  own,  and  the  fact  that  the  simple 
result  of  parliament  holding  them  to  their  undertaking  would  be  the  absolute  loss  of 
their  large  parliamentary  deposit.  The  bill  passed.  In  the  next  session  the  deponent 
caused  application  to  be  made  for  and  obtained  an  act  authorizing  the  abandonment 
of  the  extension  line,  on  the  ground,  as  set  forth  in  the  preamble  to  that  act,  that  the 
character  of  the  undertaking  was  so  greatly  changed  as  to  render  the  making  of  such 
extension  inexpedient.  Haddan  opposed  the  passing  of  the  bill  without  success,  but 
obtained  the  insertion  of  a  clause  as  follows: — "Nothing  in  this  act  contained  shall 
interfere  with  or  prejudicially  affect  the  rights  of  John  Coope  Haddan  under  an 
agreement  bearing  date  the  1st  day  of  August,  1855,  and  made  between  William 
Koupell,  Esq.,  of  the  one  part,  and  the  said  John  Coope  Haddan  of  the  other  part ; 
but  such  agreement  and  everything  therein  contained  shall  be  of  the  same  force  and 
effect  as  if  this  act  had  not  passed."  From  the  time  of  the  abandonment  of  the 
undertaking  authorized  by  the  Westminster  Terminus  Railway  Act,  1854,  the 
deponent  considered  that  any  liability  on  his  part  to  make  the  extension  line  was  at 
an  end,  and  that  Haddan,  having  no  longer  any  interest  in  his  doing  so,  could  have 
no  claim  to  damages  under  the  agreement,  the  true  intent  and  meaning  thereof  being, 
as  the  deponent  conceived,  that  if  through  any  neglect  of  his  to  make  the  extension 
the  Westminster  Terminus  railway  should  fail  to  be  constructed,  and  his  interests 
therein  be  thereby  injuriously  affected,  the  deponent  should  make  compensation  to 
him,  and  that,  for  the  [696]  purpose  of  facilitating  the  recovery  by  him  of  such  com 
pensation,  the  damages  should  be  considered  as  liquidated  at  50001.  Haddan,  in  his 
negotiations  with  the  deponent,  suppressed  and  concealed  from  him  certain  facts  which 
in  fairness  he  ought  to  have  made  known  to  him,  and  which  if  the  deponent  had 
known  them  would  have  prevented  him  from  entering  into  the  arrangements  before 
alluded  to  with  Haddan,  inasmuch  as  he  knew  at  the  time  of  his  negotiating  with  the 
deponent,  as  appeared  from  a  statement  made  by  him  in  a  bill  in  Chancery  in  a  suit 
in  which  he  (Haddan)  was  plaintiff,  that  he  knew  at  the  time  that  the  original  West- 
minster Terminus  railway  was  about  to  be  abandoned  for  want  of  funds. 

It  appeared  from  the  other  affidavit  that  Haddan  had  assigned  his  interest  in  the 
agreement  of  the  1st  of  August,  1855,  to  one  Clapham  ;  and  that,  on  the  29th  of  July 
1860,  Mr.  Roupell  was  served  with  the  following  notice  : — 

"In  pursuance  of  the  articles  of  agreement  of  1st  August,  1855,  between  you  and 
the  undersigned  J.  C.  Haddan,  we  the  undersigned  John  Coope  Haddan  and  Thomas 
Clapham  hereby  severally  nominate  John  Bethell  of,  &c,  as  the  arbitrator  on  behalf 
of  the  said  John  Coope  Haddan  ;  and  we  request  you  within  fourteen  days  from  the 
date  hereof  to  name  an  arbitrator  on  your  behalf,  in  writing,  addressed  to  Messrs. 
Freshfield  &  Newman,  5  Bank  Buildings,  London.  Dated  this  28th  day  of  July, 
1860.  "J.  C.  Haddan. 

"Thomas  Clapham." 

Mr.  Roupell,  having  declined  to  comply  with  the  above  notice,  was  on  the  13th  of 
August,  I860,  served  with  a  second  notice,  as  follows  : — 

"  In  pursuance  of  the  articles  of  agreement  of  1st  August,  1855,  made  between 
you  and  the  undersigned  [697]  J.  C.  Haddan,  we  the  undersigned  John  Coope  Haddan 
and  Thomas  Clapham  hereby  severally  nominate  Sir  Charles  Fox,  of,  &c.,  civil  engineer, 
as  an  arbitrator  to  act  with  John  Bethell,  the  arbitrator  already  appointed  by  us. 
Dated  this  13th  of  August,  1860.  "J.  C.  Haddan. 

"Thomas  Clapham." 

Mr.  Roupell  never  received  notice  of  any  other  appointments  of  the  said  arbitrators 
than  those  above  set  forth  ;  nor  was  there  any  other  appointment  of  arbitrators  by 
Haddan  than  the  above.  On  the  17th  of  August,  Mr.  Koupell  received  notice  that 
the  two  arbitrators  would  meet  on  22nd  of  August  at  No.  7  Great  George  Street, 
Westminster,  to  proceed,  and  that,  in  the  absence  of  either  party,  it  was  their  inten- 
tion to  proceed  ex  parte.  On  the  21st  of  August,  the  solicitors  for  Mr.  Roupell 
addressed  the  following  letter  to  Messrs.  Freshfield  &  Newman,  the  attorneys  for 
Haddan  and  Clapham  : — 

"  Dear  Sirs, — Although  we  intend  to  be  present  to-morrow  at  the  meeting  of  which 
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we  have  received  notice  of  the  arbitrators  alleged  to  have  been  appointed  under  the 

agreement  between  Mr.  Haddan  and  Mr.  Roupell,  of  the  1st  of  August,  1855,  we  think 
it  right  to  give  you  formal  notice  that  we  shall  only  be  present  in  order  to  watch  tin- 
proceedings  on  Mr.  Roupell's  part,  and  that  neither  Sir  Charles  Fox  nor  Mr.  Bethel! 
is,  as  we  are  advised,  properly  appointed  an  arbitrator.  The  appointments  purport  to 
be  made  by  Mr.  Haddan  and  a  Mr.  Thomas  Clapham,  who  from  the  notices  we  have 
received  appears  to  have  been,  but  we  believe  is  not  now,  an  incumbrancer  on  Mr. 
Haddan's  supposed  claim  under  the  agreement.  As  you  may  not  be  aware  of  the 
fact,  we  think  it  right  to  inform  you  that  we  have  notice  of  several  other  incum- 
brancers upon  [698]  Mr.  Haddan's  supposed  claim  :  and  we  object  to  any  arbitration 
at  all  without  those  incumbrancers  being  also  parties  to  it.  At  all  events,  we  protest, 
that  if  the  other  incumbrancers  have  nothing  to  do  with  the  matter,  neither  has  Mr. 
Clapham,  and  that,  in  either  view  of  the  case,  the  appointments  which  have  already 
taken  place  are  void.  We  also  protest  against  the  arbitration,  even  if  the  arbitrators 
were  regularly  appointed, — the  act  of  1856  having  rendered  it  impossible  that  Mr. 
Roupell  could  make  the  railway  mentioned  in  the  7th  article  of  the  agreement, 
within  the  meaning  of  that  article,  and  further  because  Mr.  Haddan  has  sustained 
no  damage  whatever  by  its  not  being  made.  For  these  reasons,  and  others,  we  protest 
against  your  proceeding  with  the  attempted  arbitration." 

At  the  meeting  of  the  22nd  of  August,  the  arbitrators  at  first  objected  to  the  attend- 
ance of  counsel  on  the  part  of  Mr.  Roupell,  unless  the  protest  were  withdrawn  ;  but 
the  objection  was  not  persevered  in,  and  the  claimant's  case  was  gone  into  :  and,  on 
the  5th  of  September,  the  arbitrators  made  their  award,  as  before  stated. 

II.  Lloyd,  on  a  subsequent  day,  obtained  a  rule  on  the  part  of  Haddan  calling  upon 
Mr.  Roupell  to  shew  cause  on  the  first  day  of  the  present  term  why  he  should  not 
forthwith  pay  to  Haddan  the  several  sums  of  50001.,  and  491.  6s.  3d.  for  interest 
thereon,  together  with  the  sum  of  741.  lis.  2d.,  for  costs,  amounting  in  the  whole  to 
51231.  17s.  5d. 

Lush,  Q.  C,  and  H.  Lloyd,  shewed  cause  against  Bovill's  rule.  The  first  ground 
of  objection  urged  against  the  award  is,  that  Clapham  interfered  in  the  appointment 
of  Messrs.  Bethell  and  Fox,  and  in  the  [699]  request  to  Mr.  Roupell  to  appoint  an 
arbitrator.  There  clearly  is  nothing  in  that  objection.  The  appointment  of  the 
arbitrators  is  not  less  an  appointment  by  Haddan,  because  Clapham  also  professes  to 
appoint.  Suppose  Haddan  and  Clapham  had  signed  two  separate  documents  each 
appointing  the  arbitrators,  would  Clapham's  appointment  have  vitiated  Haddan's  ! 
What  difference,  then,  can  it  make  that  the  two  severally  appoint  by  one  document? 
There  could  be  no  objection  to  Clapham's  joining  as  an  assenting  party.  The  next 
objection  is,  that  the  appointment  of  the  arbitrators  did  not  state  the  matters  to  be 
arbitrated  upon.  There  was  but  one  matter  in  dispute  between  the  parties,  viz. 
whether  or  not  Haddan  was  entitled  under  the  agreement  of  the  1st  of  August, 
1855,  to  receive  from  Roupell  50001.  The  8th  article  of  that  agreement  provides 
that,  "in  every  case  of  any  difference  between  the  parties  touching  the  true  intent  or 
construction  of  this  agreement,  or  of  anything  therein  expressed,  or  touching  anything 
to  be  done  or  omitted  in  pursuance  of  this  agreement,  or  as  to  any  of  the  incidents  or 

consequences  thereol     thcrwise   relating  to  the   premises,  the   matter  in  question 

shall  be  referred  to  arbitration."  Not  a  word  is  said  in  the  agreement  as  to  the 
appointment  of  the  arbitrators  containing  any  statement  of  the  matter  to  be  arbitrated 
upon  :  nor  was  it  ever  suggested  in  the  correspondence  between  the  parties,  or  bi 
the  arbitrators,  that  such  an  intimation  was  necessary,  or  that  Mr.  Roupell  and  his 
solicitors  did  not  perfectly  well  know  the  nature  and  extent  of  Haddan's  claim.  The 
third  objection  is,  that  the  request  to  Mr,  Roupell  to  appoint  an  arbitrator  "  in  writing 
addressed  to  Messrs.  Freshfield  &  Newman,"  was  not  in  accordance  with  the  agree 
ment.  This  is  a  most  preposterous  and  unjustifiable  objection.  The  parties  through- 
out [700]  were  corresponding  through  their  attorneys;  each  puts  his  attorneys  in  Bis 
place.  The  merits  of  Haddan's  claim  are  entirely  out  of  the  question.  The  arbitrators 
were  at  liberty  to  put  theirown  construction  upon  the  agreement  ;  and,  right  or  wrong, 
their  decision  was  binding.  Besides,  if  it  were  necessary  to  go  into  the  merits,  the 
fact  of  his  rights  under  the  agreement  being  specially  reserved  to  him  by  the  act 
obtained  to  authorize  Roupell  to  abandon  the  proposed  railway,  would  be  strong  to 
shew  that  the  merits  were  with  Mr.  Haddan. 

Bovill,  Q.  O.,  and  Quain,  in  support  of  the  rule.  Mr.  Roupell  was  induced  by  a 
gross  and  scandalous  fraud  to  enter  into  the  agreement    in   question.      Haddan  put 
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himself  forward  as  the  representative  of  persons  who  had  no  real  interest  in  the  pro- 
jected line  of  railway  through  Mr.  Roupell's  property ;  and  Mr.  Roupell,  believing  the 
transaction  to  be  bona  fide,  consented  to  become  a  party  to  it.  And  now  it  appears 
from  Haddan's  own  admission  in  a  bill  in  Chancery  filed  by  him  in  another  matter, 
that  he  was  fully  aware  at  the  time  that  the  Westminster  Terminus  railway  was  about 
to  be  abandoned  for  want  of  funds.  The  non-completion  of  the  extension  line,  there- 
fore, could  not  prejudice  any  interest  of  Haddan,  and  consequently  his  claim  on  Mr. 
Roupell  under  the  agreement  of  the  1st  of  August,  1S55,  was  altogether  gone.  The 
arbitrators  should  have  raised  the  question  as  to  the  construction  of  the  agreement  on 
the  face  of  their  award.  [Erie,  C.  .J.  Mr.  Koupell  was  not  before  them  to  suggest  that 
course.]  He  feared  that  his  appearance  before  the  arbitrators  would  be  construed  into 
an  acquiescence  in  the  agreement.  So  much  as  to  the  merits.  Then,  as  to  the  formal 
objections  to  the  proceedings  of  the  arbitrators.  Clapham  had  no  right  to  [701]  inter- 
fere in  the  appointment  of  the  arbitrators.  It  does  not  appear  that  he  had  any  interest, 
as  trustee  or  otherwise,  in  the  subject-matter  of  the  reference  :  and,  if  Mr.  Roupell  had 
acted  upon  the  joint  notice  and  request,  he  might  have  been  precluded  from  after- 
wards denying  Clapham's  right.  Then,  the  appointment  of  the  arbitrators  should 
have  contained  an  intimation  of  the  matter  or  matters  to  be  arbitrated  upon.  The  8th 
article  of  the  agreement  authorizes  a  reference  to  arbitration,  not  of  the  whole  agree- 
ment, but  of  "  the  matter  in  question."  This  objection,  no  doubt,  is  strictissiini  juris  : 
but,  under  the  circumstances,  Mr.  Roupell  conceives  that  he  is  justified  in  defending 
himself  by  any  means  against  the  fraud  which  has  been  practised  upon  him.  The 
remaining  objection  is,  that  the  request, — a  joint  request  by  Haddan  and  Clapham,— 
to  Mr.  Roupell  to  appoint  an  arbitrator,  is  not  in  accordance  with  the  agreement, 
inasmuch  as  it  requires  him  to  address  the  appointment  to  Messrs.  Freshfield  & 
Newman.  By  complying  with  that  requirement,  Mr.  Roupell  might  have  been  fixed 
to  deal  with  parties  under  the  reference  who  are  no  parties  to  the  agreement. 

Then,  as  to  the  cross  rule, — If  the  rule  to  set  aside  the  award  is  discharged,  the 
rule  for  payment  of  the  money  cannot  be  made  absolute,  but  the  court  will  leave  Mr. 
Haddan  to  his  remedy  by  action  upon  the  award.  [Erie,  C.  J.  I  am  at  a  loss  to  see 
how  you  could  raise  these  questions  by  pleading  to  an  action  on  the  award.]  If  that 
course  is  not  open  to  the  defendant,  there  is  the  greater  necessity  for  setting  aside 
the  award. 

Erle,  C.  J.  In  this  case  an  agreement  was  entered  into  between  Haddan  and 
Rouj>ell  under  which  the  latter  was  in  a  given  event  to  pay  the  former  [702]  50001. 
The  agreement  contained  a  great  number  of  stipulations,  and,  amongst  others,  a  clause 
(article  8)  providing  that,  "In  every  case  of  any  difference  between  the  parties  thereto, 
or  their  respective  representatives,  whether  touching  the  true  intent  or  construction  of 
that  agreement  or  of  anything  therein  expressed,  or  touching  anything  to  be  done  or 
omitted  in  pursuance  of  that  agreement,  or  as  to  any  of  the  incidents  or  consequences 
thereof,  or  otherwise  relating  to  the  premises,  the  matter  in  question  should  be  referred 
to  arbitration  :  "  and  a  clause  (9)  providing  that  "every  such  reference  should  be  made 
to  two  persons,  one  to  be  named  by  each  party  ;"  and  another  clause  (10)  providing 
that,  "  if  either  party  for  fourteen  days  after  being  requested  by  the  other  party  to 
name  an  arbitrator  fail  so  to  do,  then  both  arbitrators  may  be  named  by  the  party 
making  such  request."  Differences  did  arise  between  the  parties,  and  Mi'.  Bethell  was 
appointed  arbitrator  by  Mr.  Haddan,  and  subsequently,  upon  Mr.  Koupell  declining  to 
appoint  one,  a  second  arbitrator,  viz.  Sir  Charles  Fox,  was  appointed  by  Mr.  Haddan  : 
and,  the  arbitrators,  having  met  and  heard  such  evidence  as  was  brought  before  them, 
made  an  award  in  favour  of  Mr.  Haddan.  A  rule  has  been  obtained  on  the  part  of 
Mr.  Roupell  to  set  aside  the  award  upon  three  grounds.  The  first  ground  is,  "  that 
Clapham  interfered  in  the  appointment  of  Messrs.  Bethell  and  Fox,  and  in  the  request 
to  Mr.  Roupell  to  appoint  an  arbitrator."  It  appears  from  the  affidavits  that  one 
Clapham  joined  with  Haddan  in  making  the  nomination  of  the  arbitrators,  each 
acting  severally  for  himself.  Clapham  might  have  been  a  party  beneficially  interested 
in  the  result.  If  the  appointment  had  been  the  joint  act  of  the  two,  I  should  have 
been  inclined  to  hold  that  the  objection  ought  to  prevail :  but,  as  each  professes  to 
act  severally  for  himself,  I  [703]  think  the  utile  is  not  vitiated  by  the  inutile,  and  that 
the  appointment  was  sufficiently  made ;  for,  as  was  well  put  by  Mr.  Lloyd,  suppose  the  two 
had  signed  each  a  paper  severally  appointing  an  arbitrator,  the  fact  of  Clapham  assum- 
ing to  make  an  appointment  would  not  destroy  the  efficacy  of  the  appointment  by 
Haddan.      For  these  reasons,  I  think  the  appointment  of  the  arbitrators  by  Haddan 
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was  not  vitiated  by  the  addition  thereto  of  the  name  of  Clapham.  Tlic  second  objec- 
tion is,  "that  the  appointment  of  the  arbitrators  did  not  state  the  matters  thai  were 
to  be  arbitrated  upon."  I  am  of  opinion  that  there  is  no  foundation  for  that  objection. 
The  agreement  in  question  was  both  an  agreement  for  several  sums  of  money  to  be 
paid  and  several  things  to  be  performed  by  Mr.  Roupell,  and  a  submission  to  arbitra- 
tion of  all  matters  in  difference, — of  all  matters  in  difference  which  might  arise,  by 
anticipation.  It  is  true  that  the  effect  might  be  to  submit  a  point  of  law  to  the 
decision  of  a  layman.  But  the  parties  have  by  their  agreement  chosen  to  withdraw 
the  matters  from  the  ordinary  tribunals  of  the  country,  and  bo  consign  them  to  the 
domestic  forum  of  an  arbitrator.  In  the  appointment  of  an  arbitrator,  there  is  no 
necessity  to  state  the  particular  matters  he  is  to  be  called  upon  to  decide.  He  is 
appointed  to  act  as  arbitrator  in  all  matters  in  difference  that  may  lie  brought  before 
him.  There  is  nothing  in  the  agreement  or  in  the  general  principles  which  govern 
these  matters  to  warrant  this  objection.  The  third  and  last  objection  is,  "  that  the 
request  to  Mr.  Roupell  to  appoint  an  arbitrator  in  writing  addressed  to  Messrs. 
Freshtield  &  Newman,  was  not  in  accordance  with  the  agreement," — that  is,  that  the 
request  by  Haddan  to  Roupell  was  a  void  request,  because  it  called  upon  him  to  notify 
the  appointment  of  the  arbitrator  to  Messrs.  Freshfield  &  [704]  Newman,  the  solicitors 
of  Haddan,  and  not  to  Haddan  himself.  It  appears  to  me  that  the  answer  given  to 
that  objection  on  the  part  of  Haddan  is  a  satisfactory  one.  If  Mr.  Roupell  declined 
to  hold  an}'  communication  on  the  subject  with  Messrs.  Freshfield  &  Newman,  he 
might  have  said  so.  It  is  the  ordinary  course  in  all  civil  proceedings  for  the  parties 
to  put  forward  solicitors  to  act  for  them.  It  appears  here  that  at  an  early  period 
Haddan  communicated  to  Roupell  that  Messrs.  Freshfield  &  Newman  were  his  solicitors, 
and  that  Mr.  Roupell  in  like  manner  intimated  that  Messrs.  Whitaker  A:  Woolbert 
would  act  for  him  ;  and  these  gentlemen  appear  to  have  communicated  with  each  other 
throughout  the  business.  It  was  never  suggested  that  the  agreement  did  not  authorize 
the  course  that  was  pursued  :  and  I  see  nothing  in  the  agreement  against  it :  at  all 
events,  it  is  too  late  to  raise  the  objection  after  the  award  has  been  made.  I  do  not 
say  that  Mr.  Roupell  was  estopped  from  urging  this  point  by  appearing  as  he  did 
before  the  arbitrators.  But,  if  he  meant  to  object  to  the  intervention  of  Messrs. 
Freshfield  &  Newman,  he  should  have  said  so.  The  grounds  of  objection  stated  in  the 
rule  having  therefore  all  failed,  the  rule  must  be  discharged. 

In  the  discussion  of  this  rule,  we  have  listened  to  many  matters  which  are  wholly 
irrelevant.  But,  after  the  most  careful  attention  to  the  whole  case,  I  feel  bound  to 
say  that  the  parties  have  selected  their  own  forum,  and  must  abide  the  result.  If, 
instead  of  going  to  a  reference,  Haddan  had  chosen  to  bring  an  action  to  recover  the 
50001.  under  the  agreement,  he  might  have  been  met  by  an  objection  on  the  part  of 
Roupell  that  the  mode  of  settling  differences  was  specifically  provided  for  by  the 
agreement  itself.  Haddan  having  in  accordance  with  the  agreement  named  [705]  an 
arbitrator  on  his  part,  Roupell  refused  to  name  one  on  his  part.  Haddan  thereupon 
appointed  the  second  arbitrator;  and  the  whole  matter  was  gone  into  anil  disposed  of. 
I  think  we  should  be  throwing  unwarrantable  doubt  upon  arbitrations  in  general  if 
we  gave  way  to  the  objections  urged  against  our  linking  the  second  rule  absolute.  In 
considering  this  matter,  I  feel  bound  to  exclude  from  my  mind  all  extraneous  con- 
siderations. The  proper  course  for  Mr.  Roupell  to  pursue  would  have  been  to  name 
an  arbitrator,  and  ask  to  have  the  points  of  law  reserved  for  the  court,  lie  has  nut 
thought  fit  to  do  SO.  He  must  stand  or  fall  by  the  advice  he  has  acted  upon,  lie 
has  subjected  himself  to  the  obligations  (at  law,  at  least,)  of  a  valid  award.  Here,  we 
cannot  look  atthe  merits.  The  rule  to  set  aside  the  award  must  be  discharged  with 
costs:  and  the  cross-rule  must  be  made.'  absolute,  but,  under  the  circumstances, 
without  costs. 

The  rest  of 

Rules  accordingly. 

[706]    Pratt  v.  Gosweix.    Nov.  2nd,  1861. 

[S.  C.  :3  L.  T.  669.] 

The  court  will  not  giant  a  rule  for  the  inspection  of  documents  which  were  produced 

in  evidence  at  the  trial,  for  the  mere  purpose  of  furnishing  materials  bo  the  Other 
side  for  moving  for  a  new  trial. — The  plaintiff,  a  builder's  piece  master,  was  employ  ed 
to  do  certain  carpenters'  and  joiners'  work  to  certain    houses  for  (he  defendant,  for 


Tin'  rest  of  the  court  concurring, 
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a  given  sum.  Before  the  whole  work  was  completed,  the  defendant  discharged  the 
plaintiff,  who  thereupon  sued  him  for  an  alleged  balance  of  1781.  7s.  7d.  for  work 
and  labour  and  money  paid  :  and  he  also  tiled  an  affidavit  in  bankruptcy  in  which 
he  alleged  that  the  defendant  was  indebted  to  him  in  that  sum  for  work  and  labour 
and  money  paid.  At  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  for  10U1. 
only: — Held,  that  the  defendant  was  entitled  to  costs  under  the  12  &  13  Yict. 
c.  106,  s.  86, — there  being  no  reasonable  or  probable  cause  for  swearing  to  that  as 
a  debt,  which,  as  to  a  part  at  least,  was  only  a  claim  for  unliquidated  damages. 

This  was  an  action  brought  by  the  plaintiff,  a  builder's  piece-master,  to  recover 
a  balance  of  1781.  7s.  7d.  alleged  to  be  due  to  him  from  the  defendant  for  carpenters' 
and  joiners'  work  done  for  the  plaintiff  to  certain  houses  at  Colney  Hatch. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  at  Westminster  after  last 
term,  when  a  verdict  was  found  for  the  plaintiff,  damages  1001. 

J.  Brown,  on  the  first  day  of  this  term,  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not  produce  for  the  defendant's  inspection  certain  docu- 
ments which  were  given  in  evidence  at  the  trial  in  order  to  enable  the  defendant  to 
frame  his  affidavits  in  support  of  an  intended  motion  for  a  new  trial.  The  affidavit 
upon  which  the  application  was  founded,  stated  that  the  plaintiff  was  the  defendant's 
foremau  of  carpenters  from  the  month  of  March,  1857,  until  the  2nd  of  June,  1860, 
when  he  discharged  him ;  that  the  defendant  paid  the  wages  of  his  journeymen 
carpenters  through  the  plaintiff  as  his  foreman  every  Saturday  afternoon ;  that  such 
wages  were  entered  upon  certain  "tally-boards"  brought  to  the  defendant  by  the 
plaintiff  every  Saturday  afternoon,  and  such  boards  were  given  to  the  plaintiff,  who 
distributed  such  wages  among  the  carpenters  in  the  defendant's  employ  according 
to  the  amount  appearing  opposite  their  names  on  such  boards,  and  that  such  "  tally- 
boards  "  were  then  in  the  plaintiff's  possession  or  power ;  that,  on  the  trial  of  the 
cause,  the  plaintiff  produced  four  or  five  such  "tally-boards"  only,  but  he  had  still, 
as  the  deponent  believed,  the  whole  of  such  [707]  boards  in  his  possession ;  that  at 
the  trial  the  plaintiff  also  produced  two  account^books,  containing  entries  of  moneys 
alleged  to  have  been  paid  on  account  of  the  works  performed  by  the  plaintiff  for  the 
defendant,  but  the  deponent  averred  that  all  moneys  paid  by  him  to  the  plaintiff  were 
on  account  of  his  wages  paid  through  the  plaintiff  as  his  foreman  as  aforesaid,  and 
that  such  books  were  materially  necessary  to  be  inspected  by  the  defendant ;  that,  on 
the  said  trial,  the  plaintiff  produced  as  evidence  an  alleged  contract  dated  in  or  about 
August,  1858,  for  doing  certain  work  at  fourteen  villas  and  four  shops  at  Colney 
Hatch  belonging  to  the  defendant :  and  which  alleged  contract  was  signed  by  the 
plaintiff  only,  and  not  by  the  defendant ;  that  the  plaintiff  averred  that  such  contract 
had  been  produced  to  the  defendant  previously  to  the  commencement  of  the  said  works, 
and  related  thereto,  and  that  he  had  performed  the  works  mentioned  therein  ;  that  such 
contract  was  never  until  produced  at  the  trial  shewn  to  or  or  seen  by  the  defendant, 
nor  had  he  any  knowledge  of  the  same,  and  that  it  was  material  and  necessary  that 
the  defendant  should  inspect  and  take  a  copy  of  such  alleged  contract ;  that  the  said 
"  tally-boards,"  books,  and  contract  were  materially  necessary  for  the  deponent's 
defence  to  the  action,  and  that  he  had  no  copies  thereof,  nor  until  they  were  produced 
by  the  plaintiff  did  the  defendant  know  of  their  being  material  to  the  cause ;  that  the 
deponent  had  been  advised  that  the  inspection  of  the  "tally-boards,"  books,  and  con- 
tract was  necessary  to  enable  him  to  obtain  affidavits  from  the  workmen  whose  names 
were  on  the  said  boards,  and  others,  in  support  of  the  motion  for  a  new  trial,  and  to 
contradict  the  alleged  contract,  and  explain  the  entries  in  the  books  ;  and  that  inspec- 
tion had  been  demanded  and  refused. 

[708]  The  16th  section  of  the  Common  Law  Procedure  Act,  1851,  17  &  18  Vict, 
c.  125,  provides  that,  "upon  the  hearing  of  any  motion  or  summons,  it  shall  be  lawful 
for  the  court  or  judge,  at  their  or  his  discretion,  and  upon  such  terms  as  they  or  he 
shall  think  reasonable,  from  time  to  time  to  order  such  documents  as  they  or  he  may 
think  fit  to  be  produced,  and  such  witnesses  as  they  or  he  may  think  necessary  to 
appear  and  be  examined  viva  voce,  either  before  such  court  or  judge,  or  before  the 
master,  and,  upon  hearing  such  evidence,  or  reading  the  report  of  such  master,  to 
make  such  rule  or  order  as  may  be  just."  If  that  section  does  not  authorize  the  court 
to  do  as  prayed,  it  has  power  by  virtue  of  its  common  law  jurisdiction  to  do  so.  In 
Hewitt  v.  Pigott,  7  Bingh.  400,  5  M.  &  P.  252,  this  court  allowed  the  plaintiff  to  have 
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inspection  of  a  deed  which  had  been  read  in  evidence  by  the  defendant  on  a  first  trial. 
[Erie,  C.  J.  There,  a  rule  had  been  made  absolute  for  a  new  trial.  The  case  there 
fore  does  not  help  you.     Every  document  produced  in  evidence  may  be  held  by  the 

court  until  the  cause  is  finally  disposed  of.  Do  you  say  that  every  one  who  has  lost 
a  verdict  has  a  right  to  come  with  a  preliminary  motion  like  this  before  he  applie  i 
a  )\^\\  trial  !  If  you  put  it  on  the  ground  that  you  are  in  a  position  to  .-hew  t ho  court 
that  you  have  probable  ground  for  a  new  trial,  why  not  move  at  once  for  a  new  dial  I] 
A  party  has  a  light  during  the  progress  of  the  cause  to  sell  all  the  documents  which 
were  produced  by  his  opponent  at  the  trial.  How  long  does  that  right  last  .' 
Jervis,  C.  J.,  on  one  occasion  suggested  that  the  right  existed  until  the  postea  was 
delivered  out;  otherwise  it  would  be  necessary  for  the  judge  to  take  every  document 
on  his  notes.  [Erie,  0.  J.  The  parties  have  no  right  of  access  to  those  notes.]  In 
Tebbutt  v.  Ambler,  7  Dowl.  1'.  C.  (>74,  it  was  held  by  [709]  Coleridge,  J.,  that,  where 
a  defendant  makes  an  affidavit  at  a  judge's  Chambers,  identifying  a  document  which 
is  exhibited  to  him  only,  and  not  filed,  he  is  compellable  to  allow  the  plaintiff  to  take 
a  copy  of  that  document,  although  it  is  sworn  to  furnish  a  defence  to  the  action. 
[Erie,  C.  J.  That  proceeded  on  the  ground  that  an  exhibit  is  as  much  a  part  of  the 
affidavit  as  if  the  document  had  been  (as  was  formerly  the  practice)  annexed  to  it,] 
So,  in  Attenborough  \.  Clark,  2  Hurlst.  &  X.  588,  it  was  held  that  documents  referred 
to  in  affidavits,  and  exhibited,  must  be  handed  in  with  the  affidavits,  and  remain  in 
court  until  the  matter  in  respect  of  which  the  affidavits  are  sworn  has  been  disposed  of. 

Erle,  C.  J.  I  am  of  opinion  that  the  ground  of  this  motion  fails.  Mr.  Brown 
claims  a  right  on  the  part  of  the  defendant,  ex  debito  justitiie,  to  have  an  inspection 
of  certain  documents  which  were  produced  in  evidence  by  the  plaintiff  on  the  trial 
of  the  cause,  in  order  to  enable  the  defendant  to  put  himself  in  a  position  to  move  for 
a  new  trial.  I  am  of  opinion  that  a  party  has  no  absolute  and  unqualified  right  to 
demand  an  inspection  of  all  documents  which  were  produced  in  evidence  by  his 
opponent.  If  the  defendant  had  qualified  himself  to  move  for  a  new  trial  on  any  of 
the  ordinary  grounds  upon  which  the  court  is  in  the  habit  of  granting  rules,  we  should 
take  care  that  justice  should  not  be  defeated  by  the  withholding  of  any  documents 
which  were  material  to  enable  the  court  to  arrive  at  a  proper  conclusion.  But  I  am 
not  aware  of  any  precedent  for  this  application  :  an  I  I  am  unwilling  to  establish 
a  practice  which  as  it  seems  to  me  would  lie  fraught  with  inconvenience.  The  cases 
to  which  our  attention  has  been  called  do  not  in  my  judgment  support  the  application. 
In  [710]  U<  fill  v.  Pigott,  a  rule  for  a  new  trial  hail  been  granted :  and  in  Tebbutt  v. 
Ambler  and  Altenborgwgh  v.  Clark  the  documents  were  virtually  embodied  in  affidavits 
already  on  the  files  of  the  court.  Documents  produced  in  evidence  may  be  considered 
to  be  in  court  until  the  trial  IS  over;  but  not  alter. 

WILLIAMS,  J.     1  am  of  the  sal opinion.      I  am   far  from  saying  that   the  court 

has  not  power  to  order  the  production  of  documents  given  in  evidence,  where  the 
purposes  of  justice  require  it.  But  the  question  here  is,  whether  one  party  to  a  suit 
has  a  right,  whether  the  purposes  of  justice  demand  it  or  not,  to  insist  upon  having 
an  inspection  of  all  documents  which  have  been  offered  in  evidence  by  his  opponent. 
No  such  right  is  shewn  to  have  ever  been  exercised,  and  I  am  equally  unwilling  with 
my  Lord  to  make  a  precedent  for  it. 

\Y  1 1, 1, lis,  J.  I  am  of  the  same  opinion.  As  to  the  case  before  Jervis,  ('.  J.,  I  think 
it  is  extremely  likely  that  we  should  find,  if  all  the  circumstances  were  before  us,  that 
there  was  a.  point  reserved.     At  all  events,  the  utmost  it  shews,  i-.  thai   thai   learned 

judge,  in  his  discretion,  thought  it  right  to  order  the  inspection  in  that  case.  Here, 
in  the  exercise  of  our  discretion,  I  think  we  ought  not  to  do  so.  If  we  were  to 
encourage  applications  of  this  sort,  it  would  afford  a  ready  pretext  for  delay  in 
many  cases. 

KEATING,  J.,  concurred. 

Rule  refused. 

January  29th.-    Manisty,  <,'.  C,  on  a  subsequent  day,  moved  Eoranew  trial  mi  the 

ground  of  surprise  and    thai   the  verdicl   [711]  Was  agaillSl   the  weight  ol  evidence,  and 

also  for  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  defendant  should  nol 

be  allowed  his  cut-  of  the  action  and  of  the  application,  and  why  the  plaintiff  should 
not   be  disabled  from  taking  out   execution  for  the  sum  recovered    in  the  action,   miles- 

the  same  should  exceed  (and  then  only  for  such  excess)  i he  amount  of  the  defendant 

said  costs  when  taxed  ;  and  why,  in  case  I  be     am  recovered  by  the  plaintiff  should  be 
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less  than  the  defendant's  costs,  the  defendant  should  not  be  at  liberty  to  issue  execution 
for  the  difference, — under  the  86th  section  of  the  Bankrupt  Law  Consolidation  Act, 
12  &  13  Vict.  c.  100  (a),  on  the  ground  that  the  plaintiff  had  without  reasonable  or 
probable  [712]  cause  made  an  affidavit  in  the  court  of  bankruptcy  that  the  defendant 
was  indebted  to  him  in  the  sum  of  1781.  7s.  7d.  for  work  and  labour  done  and 
performed  by  him  for  the  defendant  and  for  money  paid  by  him  for  the  defendant  at 
his  request,  whereas  at  the  trial  he  had  only  recovered  1001.  [Willes,  J.  The 
plaintiff  made  his  claim  on  the  footing  that  all  the  houses  were  finished,  when  a 
considerable  portion  of  work  remained  to  be  done  upon  them.] 

The  court  refused  to  grant  a  rule  for  a  new  trial,  there  being  evidence  both  ways, 
and  the  judge  who  tried  the  cause  not  being  dissatisfied  with  the  result :  but  they 
granted  a  rule  to  deprive  the  plaintiff  of  costs, — intimating  at  the  same  time  that  the 
two  motions  could  not  properly  be  combined  in  one  rule. 

Digby  Seymour  shewed  cause,  upon  affidavits  stating,  amongst  other  things,  that 
the  plaintiff  had  been  improperly  prevented  by  the  defendant  from  completing  the 
work,  a  small  portion  only  of  which  remained  to  be  done  ;  and  that  the  verdict  of  the 
jury  was  influenced  by  the  false  statement  of  the  defendant  at  the  trial  that  the 
completion  of  the  unfinished  portion  cost  him  1001.  If  the  plaintiff  was  improperly 
prevented  by  the  defendant  from  fulfilling  the  contract  on  his  part,  there  is  no  reason 
why  he  should  not  be  paid  the  full  contract  price.  [Erie,  C.  J.  Not  as  liquidated 
damages  for  work  done.]  No  doubt,  where  part  of  the  plaintiff's  claim  is  barred  by 
the  statute  of  limitations,  he  would  [713]  be  liable  to  costs  under  this  statute  if  he 
included  the  whole  in  his  affidavit:  Hill  v.  Merritt,  26  Law  .1.,  Exch.  126.  So,  if  he 
omits  to  deduct  a  known  set-otl':  Smith  v.  Temperley,  16  M.  A:  W.  273,  4  Dowl.  & 
L.  510;  Marshall  v.  Sharland,  15  Q.  B.  1051.  Here,  there  was  no  set-off;  nor  was 
there  anything  to  shew  that  the  plaintiff  might  not  fairly  and  reasonably  consider 
himself  entitled  to  the  full  sum  he  claimed,  in  Gilbert  v.  ( 'rosier,  ante,  vol.  i.,  p.  632, 
the  plaintiff  made  an  affidavit  in  bankruptcy  alleging  the  defendant  to  be  indebted  to 
him  in  the  sum  of  631.  6s.  At  the  trial,  the  jury  returned  a  verdict  for  the  plaintiff 
for  101.  in  addition  to  371.  10s.  paid  into  court  on  a  plea  of  tender:  and,  the  judge 
who  tried  the  cause  reporting  that  he  was  of  opinion  there  was  evidence  to  shew  that 
the  plaintiff  was  fairly  entitled  to  recover  the  whole  amount,  it  was  held  not  to  be  a 
case  for  costs  under  the  12  &  13  Vict.  c.  106,  s.  86.  Cockburn,  C.  J.,  there  says  that 
"  the  verdict  is  not  conclusive  on  the  court,  especially  where  the  question  in  dispute 
is  the  value  of  work  done."  In  Marshall  v.  Sharland,  Lord  Campbell  says  that  the 
reasonable  decisions  on  the  statute  43  G  3,  c.  46,  s.  3,  are  clearly  importable  into 
these  cases:  and  in  Stovin  v.  Tat/lor,  1  Dowl.  P.  C.  697,  it  was  held  that,  where  there 
is  reasonable  doubt  in  law  as  to  the  right  of  the  plaintiff  to  recover  part  of  his 
demand,  the  defendant  is  not  entitled  to  claim  the  benefit  of  the  43  G.  3,  c.  46,  s.  3. 

(a)  Which  enacts,  "that,  in  every  action  brought  after  the  commencement  of  this 
act,  wherein  any  such  creditor  is  plaintiff  and  any  such  trader  is  defendant,  and 
wherein  the  plaintiff  shall  not  recover  the  full  amount  of  the  sum  for  which  he  shall 
have  filed  an  affidavit  of  debt  as  aforesaid  (s.  78),  such  defendant  shall  be  entitled  to 
costs  of  suit,  to  be  taxed  according  to  the  custom  of  the  court  in  which  such  action 
shall  have  been  brought,  provided  that  it  shall  be  made  appear  to  the  satisfaction  of 
the  court  in  which  such  action  is  brought,  upon  motion  to  be  made  in  court  for  that 
purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the  plaintiff  in  such  action 
had  not  any  reasonable  or  probable  cause  for  making  such  affidavit  of  debt  in  such 
amount  as  aforesaid,  and  provided  such  court  shall  thereupon,  by  rule  or  order,  direct 
that  such  costs  shall  be  allowed  to  the  defendant ;  and  the  plaintiff  shall,  upon  such 
rule  or  order  being  made,  be  disabled  from  taking  out  any  execution  for  the  sum 
recovered  in  any  such  action,  unless  the  same  shall  exceed  (and  then  in  such  sum  only 
as  the  same  shall  exceed)  the  amount  of  the  taxed  costs  of  the  defendant  in  such 
action ;  and,  in  case  the  sum  recovered  in  any  such  action  shall  be  less  than  the 
amount  of  the  costs  to  be  taxed  as  aforesaid  of  the  defendant,  then  the  defendant 
shall  be  entitled,  after  deducting  the  sum  of  money  recovered  by  the  plaintiff  in  such 
action  from  the  amount  of  his  costs  so  to  be  taxed,  to  take  out  execution  for  such 
costs,  in  like  manner  as  a  defendant  may  now  by  law  have  execution  for  costs  in  other 
cases." 

See  Deere  v.  Kirkkwse,  20  Law  J.,  Q.  B.  195,  1  Pr.  Kep.  783. 
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Manisty  was  not  called  upon  to  support  his  rule. 

ERLE,  0.  J.  I  am  of  opinion  that  this  rule  must  he  made  absolute.  The  plain  till' 
Hied  an  affidavit  in  the  court  of  bankruptcy,  in  which  he  swore  that  the  defendant 
was  indebted  to  him  in  the  sum  of  1781.  7s.  7d.  for  work  and  labour  and  money  paid  : 
and  on  the  [714]  trial  of  the  cause  the  plaintiff  recovered  a  verdict  for  1001.  only. 
The  question  is  whether  the  plaintiff  had  reasonable  or  probable  cause  for  making 
such  affidavit  of  debt  for  such  amount.  I  agree  that  the  verdict  of  the  jury  is  not 
conclusive,  but  that  the  court  is  at  liberty  to  inquire  into  the  whole  matter :  we  have 
accordingly  conferred  with  the  learned  judge  who  presided  at  the  trial.  It  appears 
that  the  substance  of  the  plaintiffs  case  was  this: — He  is  what  is  called  a  builder's 
piece-master,  and  by  the  terms  of  his  contract  with  the  defendant  was  to  be  paid  for 
the  work  done  at  so  much  per  house.  If  the  whole  of  the  houses  had  been  completed 
under  the  contract,  the  plaintiff  would  have  been  entitled  to  receive  from  the  defen- 
dant 1781.  7s.  7d.  :  but,  before  the  work  was  completed,  the  defendant  dismissed  the 
plaintiff,  who  thereupon  thought  fit  to  take  the  law  into  his  own  hands,  and  tile  an 
affidavit  alleging  the  whole  amount  to  be  a  debt  due  to  him.  There  is  often  very 
good  reason  for  preventing  a  party  from  completing  work  according  to  contract. 
I  think  the  plaintiff  had  no  right  to  call  the  unliquidated  damages  he  might  be 
entitled  Co  recover  against  the  defendant  for  preventing  him  from  completing  the 
work,  a  debt  for  work  done.  I  therefore  think  he  had  no  reasonable  or  probable 
cause  for  making  the  affidavit  and  so  seeking  to  compel  the  defendant  to  give  bond 
for  the  whole  amount. 

The  rest  of  the  court  concurring, 

Rule  absolute. 


[715]     Ex  parte  Mackarinah  Fish.     Jan.  15th,  1861. 

[8.  C.  3  L.  T.  631.] 

Upon  a  motion  under  the  3  it  4  W.  4,  c,  74,  s.  91,  to  dispense  with  the  concurrence 
of  the  husband  in  a  conveyance  of  the  wife's  separate  interest  in  certain  property, 
the  court,  in  addition  to  an  affidavit  that  the  parties  were  living  apart  by  mutual 
consent,  and  that  the  husband  had  been  applied  to  but  had  refused  to  execute  the 
conveyance,  required  an  affidavit  negativing  the  wife's  receipt  of  any  allowance  from 
her  husband. 

F.  Ellis  moved  for  an  order  under  the  3  &  -1  W.  4,  c.  71,  s.  91,  to  dispense  with 
the  concurrence  of  the  husband  of  Mrs.  Fish  in  a  deed  conveying  certain  property  to 
which  she  was  separately  entitled  under  the  will  of  one  Elizabeth  Brookes.  The 
affidavit  upon  which  the  motion  was  founded  stated  that  the  parties  had  since  the 
year  1657  been  living  apart  by  mutual  consent,  and  that  the  husband  had  been  applied 
to  for  his  concurrence  in  the  conveyance,  but  had  refused  to  give  it.  [Willes,  J. 
Does  the  affidavit  negative  the  receipt  by  the  wife  of  any  allowance  from  her 
husband?]  It  is  submitted  that  that  is  not  necessary  where  the  parties  arc  living 
apart  by  mutual  consent. 

Erle,  C.  J.  It  docs  not  occur  to  me  to  be  reasonable  that  there  should  be  thai 
distinction.  You  had  better  procure  an  affidavit  from  the  lady  as  to  whether  or  not 
she  has  received  any  allowance  from  her  husband,  and  mention  the  matter  again. 

The  affidavit  was  amended  and  re  sworn  ;  the  following  statement  being  introduced 
therein, — "that,  since  we  have  been  living  apart,  my  said  husband  not  contributed, 
nor  docs  he  in  any  manner  or  to  any  extent  whatever  contribute,  to  my  maintenance  or 
support;  and  that  no  .settlement  was  executed  iii  favour  of  me  upon  our  said  marriage 
or  at  any  other  time." 

Fiat  (a). 

(a)  In  re  Sarah  Woodcock,  I  ('.  I!.  137,  and  In  n  I  Mia  Qria  urn  Perrin,  MC  1'..  120, 
were  both  cases  identical  with  the  ease  in  tin'  text,  and  neither  Tindal,  ('..I.,  nor 

Jervis,   (J.  .).,  thought    it    •essary   for  the  affidavit    to   negative  any  allowance    from 

the  husband. 
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[716]    Daniel  v.  Bond  and  Another.     Jan.  15th,  1861. 

[S.  C.  3  L.  T.  700;  9  W.  K.  313.  Principle  applied,  Baker  v.  London  and  South 
Western  Railway,  1867,  L.  R.  3  Q.  B.  94.  Referred  to,  L'cj>uLli<:  of  Peru  v.  Weguelin, 
1872,  L.  R.  7  C.  P.  356  ;  Hill  v.  Campbell,  1875,  L.  R.  10  C.  P.  236.] 

In  an  action  by  a  consignee  of  goods  against  ship-owners  for  damage  sustained  in 
consequence  of  the  unseaworthiness  of  the  ship,  the  court  made  an  order,  under 
the  50th  section  of  the  Common  Law  Procedure  Act,  1 854,  for  the  plaintiff  to 
inspect  and  take  copies  of  certain  surveys  made  on  the  ship  in  a  foreign  port,  a 
general  average  statement,  the  shipwright's  bill  for  the  repairs  done  to  the  ship, 
the  captain's  protest,  and  the  log-book, — as  being  documents  proximately  connected 
with  the  matter  in  issue. — Semble,  that,  since  the  statute,  there  is  no  difference  in 
this  respect  between  the  case  of  an  action  between  the  owners  and  underwriters 
and  any  other  persons. 

This  was  an  action  by  the  plaintiff'  as  consignee  of  certain  sugars  shipped  at 
Barbadoes  on  board  the  "Tropic,"  against  the  defendants  as  the  owners  of  the  ship, 
the  complaint  in  substance  being  that  the  ship  was  unseaworthy,  in  consequence  of 
which  part  of  the  sugar  were  damaged  and  were  sold  at  Barbadoes,  and  the  residue 
brought  home  subject  to  a  claim  for  contribution  to  general  average. 

Upon  a  summons  taken  out  under  the  50th  section  of  the  Common  Law  Procedure 
Act,  1854,  the  defendants'  attorneys  admitted  that  they  had  in  their  possession  the 
following  documents, — 

"  1.  Survey  on  the  ship  'Tropic'  at  Barbadoes,  signed  by  J.  T.  Head  and  others, 
dated  3rd  April,  1858. 

"2.  Further  survey  on  ship,  dated  8th  April,  1858. 

"  3.  Further  survey  on  ship,  dated  12th  April,  1858. 

"4.  Further  survey  on  ship,  dated  26th  April,  1858. 

"  5.  General  average  statement. 

"6.  Vouchers  therein  referred  to,  numbered  1  to  25  inclusive, — among  them  one 
(numbered  5)  being  the  bill  of  the  shipwright,  Grant,  for  repairs  to  the  ship,  the  whole 
amount  of  which  was  by  the  average  statement  charged  as  particular  average  on 
the  ship. 

"  7.  Protest,  dated  the  3rd  of  May,  1858. 

"8.  Log-book  of  the  'Tropic.'" 

The  defendants'  attorneys  ottered  to  produce  all  these  documents  except  the  ship- 
wright's bill  and  protest ;  but  the  plaintiff'  insisted  upon  his  right  to  inspect  the  whole 
of  them  under  the  50th  section  of  the  Common  Law  Procedure  Act,  1854,  17  & 
18  Vict.  c.  125,  which  enacts,  that,  "upon  the  application  of  either  party  to  any  cause 
or  other  civil  proceeding  in  [717]  any  of  the  superior  courts,  upon  an  affidavit  by  such 
party  of  his  belief  that  any  document  to  the  production  of  which  he  is  entitled  for 
the  purpose  of  discovery  or  otherwise,  is  in  the  possession  or  power  of  the  opposite 
party,  it  shall  be  lawful  for  the  court  or  judge  to  order  that  the  party  against  whom 
such  application  is  made,  or,  if  such  party  is  a  body  corporate,  that  some  officer  to  be 
named  by  such  body  corporate,  shall  answer  on  affidavit,  stating  what  documents  he 
or  they  has  or  have  in  his  or  their  possession  or  power  relating  to  the  matters  in 
dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of  them  are  in,  and  whether 
he  or  they  objects  or  object  (and,  if  so,  on  what  grounds)  to  the  production  of  such 
as  are  in  his  or  their  possession  or  power ;  and,  upon  such  affidavit  being  made,  the 
court  or  judge  may  make  such  further  order  thereon  as  shall  be  just."  The  matter 
having  been  referred  to  the  court, 

F.  M.  White,  on  behalf  of  the  plaintiff',  moved  for  a  rule  calling  upon  the  defen- 
dants to  shew  cause  why  the  plaintiff'  should  not  be  at  liberty  to  inspect  and  take 
copies  of  the  several  documents  admitted  by  the  defendants'  attorneys  to  be  in  their 
possession,  and  why  the  defendants  should  not  produce  the  said  documents  on  the 
trial  of  this  cause  or  at  any  examination  of  the  plaintiffs'  witnesses  in  England.  He 
submitted  that  the  50th  section  of  the  Common  Law  Procedure  Act,  1854,  gave  the 
court  a  wider  jurisdiction  than  it  posses-ed  under  the  former  statute  (a).     [Willes,  J. 

(a)  14  &  15  Vict.  c.  99,  s.  6,  which  enacted,  that,  "whenever  any  action  or  other 
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[718]  The  question  is  whether  a  consignor  or  consignee  suing  the  owner  has  the  same 
rights  in  this  respect  that  underwriters  enjoyed  before  the  statute.  All  the  documents 
are  documents  which  though  not  strictly  evidence  per  se  may  become  evidence.] 

Watkin  Williams  shewed  cause  in  the  first  instance.  The  power  of  the  court  to 
order  the  production  of  documents  rests  upon  three  several  foundations, — 1.  Their 
common-law  jurisdiction,  as  it  is  called, — 2.  The  6th  section  of  the  Evidence  Act, — 
3.  Under  the  50th  section  of  the  Common  Law  Procedure  Act,  1854.  In  Wigrani 
on  Discovery,  2nd  edit.  p.  207,  §  292,  it  is  said  that  "the  general  principles  upon 
which  the  right  of  a  plaintiff  to  the  production  of  documents  in  the  defendant's 
possession  depends,  and  by  which  it  is  bounded,  are  those  that  resolve  themselves 
into  the  two  rules  which  in  a  former  page  (p.  14)  were  described  as  the  cardinal  rules 
in  the  law  of  discovery, — first,  the  right,  saving  just  exceptions,  of  every  plaintiff  to 
a  discovery  of  the  evidences  which  relate  to  his  case, — and,  secondly,  the  privilege  of 
every  defendant  to  withhold  a  discovery  of  the  evidence  which  exclusively  relate  to 
his  own.  And  the  questions  upon  motions  for  the  production  of  documents  before 
the  hearing,  are,  by  what  tests  the  court  is  to  determine  under  which  of  the  two 
heads,  of  plaintiff's  or  defendant's  evidences,  any  given  documents  fall."  And  the 
learned  author  goes  on  to  say,  [719]  that,  "in  determining  these  questions,  the  first 
thing  to  be  observed  is,  that  the  onus  is  upon  the  plaintiff  to  prove  his  right  to  see 
the  documents  the  production  of  which  he  calls  for."  To  entitle  the  plaintiff,  there- 
fore, to  the  production  of  these  documents,  he  must  shew  that  they  are  evidence  :  it 
is  not  enough  to  shew  that  they  will  lead  him  into  the  channels  of  evidence.  The 
main  difficulty  here  is  as  to  the  surveys.  These  clearly  cannot  be  evidence.  They 
are  mere  statements,  not  upon  oath,  of  what  the  surveyors  saw.  The  court  of 
Chancery  never  would  order  the  production  and  inspection  of  such  documents  as 
these.  Again,  at  p.  1G5  of  Wigrani,  it  is  said,  that,  "  in  determining  whether  particular 
discovery  is  material  or  not,  the  court  will  exercise  a  discretion  in  refusing  to  enforce 
it,  where  it  is  remote  in  its  bearings  upon  the  real  point  in  issue,  and  would  be  an 
oppressive  inquisition  : "  and  the  author  cites  a  M.S.  case  of  Dos  Santos  v.  Frietas,  and 
also  refers  to  Janson  v.  Solarte,  2  Y.  &  C.  127,  "as  evidencing  an  unwillingness  in  the 
court  to  sanction  an  inquisitorial  discovery."  [Williams,  J.  Have  the  repairs  been 
done  according  to  the  surveys  I]  No  doubt  the  ship  has  been  repaired.  [Willes,  J. 
The  ship-builders'  bill  would  follow  on  that.  These  surveys  are  in  the  nature  of  what 
are  called  public  documents,  according  to  the  maritime  system.  It  is  probably  for 
that  reason  that  underwriters,  at  least  since  Lord  Mansfield's  time,  have  been  allowed 
to  look  at  these  documents.]  The  position  of  underwriters  as  to  the  means  of  acquiring 
evidence  is  peculiar,  for  the  reason,  no  doubt,  that  they  arc  more  liable  than  any 
other  persons  to  be  deceived.  At  p.  251,  Sir  James  Wigram  says:  "From  the 
language  of  some  reported  judgments,  it  might  be  inferred  that  the  judges  by  whom 
they  were  pronounced  were  of  opinion,  that,  if  a  document  were  so  stated  in  an 
answer  in  equity  that  a  [720]  court  of  law  would,  in  analogous  cases,  order  its  pro- 
duction, a  court  of  equity  should  therefore  do  the  same  (a).  Assuming  that  such  a 
principle  was  intended  to  lie  expressed  by  the  dicta  referred  loin  the  note,  the  author 
presumes  to  say  that  ,it  cannot  be  too  strongly  objected  to.  It  may,  indeed,  be 
questioned  whether  the  jurisdiction  exercised  by  courts  of  law  in  compelling  the 
production  of  documents  merely  because  they  are  stated  in  the  pleadings,  has  not 
been  introduced  upon  the  erroneous  supposition  that  they  were  doing  no  more  in 
such  ease's  than  courts  of  equity  would  do  in  the  same  ease,  —an  observation,  which, 
if  well  founded,  would  make  a  reference  to  the  practice  of  courts  of  law  inadmissible 

legal  proceeding  shall  henceforth  be  pending  in  any  of  the  superior  courts,  >Ve.,  such 
court  and  each  of  the  judges  thereof  may  respectively,  on  application  made  for  suoh 

purpose  by  eil  her  of  the  ligitants,  compel  the  opposite  party  to  allow  the  poly  making 

the  application  to  inspect  all  documents  in  the  custody  or  under  the  control  of  such 

opposite  part)-  relating  to  sueh  action  or  other  legal  proceeding,  and.  if  necessary,  to 
take  examined  copies  of  the  same,  or  to  procure  the  same  to  be  dulj  tamped,  in  all 
cases  in  which  previous  to  the  passing  of  this  act  a  discovery  might  have  been 
obtained  by  tiling  a  bill  or  by  any  other  proceeding  in  a  com  t  of  equity  al  the  instance 
of  the  party  bo  making  application  as  aforesaid  to  the  s.iiil  court  or  judge." 

(a)  Referring  to  Bolton  v.  1%  Corporation  oj  Liverpool,  I  Mylne  &  K.  93;  Pilkington 
v.  Himmorth,  1  Y.  .V.  ('.  617. 
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for  any  purpose  in  deciding  what  a  court  of  equity  should  do.  But,  however  that 
may  be,  it  is  certain  that  a  court  of  equity  never  gives  the  plaintiff  in  equity  the 
benefit  of  the  defendant's  oath,  without  giving  the  defendant  the  benefit,  as  far  as  it 
may  go,  of  his  own  oath  also  (b).  The  observation  of  Lord  Eldon  in  the  case  of  The 
Princess  of  Wales  v.  The  Earl  of  Liverpool,  and  the  principle  of  the  Lord  Chancellor's 
(Lord  Cottenham)  judgment  in  Brown  v.  Thornton,  appear  to  place  this  point  beyond 
the  reach  of  controversy.  In  the  former  case,  Lord  Eldon,  referring  to  the  practice 
of  courts  of  law  in  compelling  the  production  of  written  instruments,  says  (1  Swanst. 
119):  'Those  courts,  adopting  a  special  mode  of  proceeding,  have  assumed  a  juris- 
diction which  was  formerly  exercised  exclusively  by  courts  of  equity.  They  have 
done  so  on  the  supposition  that  [721]  they  were  doing  what  courts  of  equity  did  : 
but  I  believe  it  will  be  difficult  to  admit,  that,  in  the  exercise  of  that  jurisdiction,  they 
have  acted  between  the  parties  as  this  court  would  act.  That,  however,  is  the 
principle  on  which  they  have  since  proceeded,  in  compelling,  on  motion,  the  production 
of  bills  of  exchange  or  promissory  notes,  the  subjects  of  an  action  :  and  I  believe 
Lord  Mansfield  first  adopted  that  rule  on  the  supposition  that  he  did  no  more  than 
was  constantly  done  in  courts  of  equity.  Speaking  with  all  the  deference  due  to 
Lord  Mansfield,  it  does  not  appear  to  me  that  he  exactly  recollected  what  a  court  of 
equity  would  do  in  such  a  case  ;  because  there  is  a  mighty  difference  between  simply 
producing  an  instrument,  and  producing  it  in  answer  to  a  bill  of  discovery,  where  the 
defendant  has  an  opportunity  of  accompanying  the  production  with  a  statement  of 
everything  which  is  necessary  to  protect  him  from  its  consequences.  On  the  present 
case,  we  must  refer  to  the  practice  of  this  court ;  and,  admitting  that  there  may  be 
exceptions  to  the  rule  of  practice,  we  must  admit  also  that  great  care  must  be  taken 
in  each  particular  instance  that  the  case  of  exception  actually  exists.  It  becomes, 
therefore,  necessary  to  consider  the  case  with  reference  to  all  our  rules  for  compelling 
production  of  instruments,  whether  instruments  mentioned  in  the  bill  or  in  the  answer  ; 
recollecting  what  those  rules  require  the  plaintiff  in  the  one  case  and  the  defendant 
in  the  other  to  admit  relative  to  the  possession  of  the  instruments.'  And  again  his 
Lordship  adds  (1  Swanst.  124) :  '  Many  doctrines  have  been  introduced  into  courts  of 
law  on  a  supposed  analogy  to  the  practice  in  equity,  but  without  the  guards  with 
which  equity  surrounds  the  case ;  as,  in  the  instance  of  dispensing  with  profert,  no 
man  can  enter  this  court  without  guarding  his  entrance  by  sanctions  which  the  courts 
of  law  cau-[722]-not  impose  :  and  it  happens  whimsically  enough,  that  there  are  cases 
in  which  courts  of  law,  proceeding  on  the  principle  of  giving  a  remedy  because  one 
might  be  obtained  in  equity,  have  compelled  the  party  to  resort  to  equity  for 
protection  against  that  practice  at  law.  When  courts  of  law  held,  that,  because  the 
production  of  promissory  notes  might  be  obtained  in  equity,  they  would  compel  the 
plaintiff  to  produce  them,  they  forgot,  that,  in  equity,  if  the  promissory  note  will 
not  on  the  face  of  it  furnish  explanation,  the  defendant  to  the  cross-bill  accompanies 
the  production  with  an  explanation  by  his  answer  of  all  the  circumstances;  and  that 
the  mere  compulsory  production  would  deprive  him  of  the  safeguards  which  this 
practice  affords.' "  [Erie,  C.  J.  It  must  be  borne  in  mind  that  the  tendency  in  those 
days  was  to  exclude  equity  from  the  courts  of  law  ;  whereas,  now  the  tendency  rather 
is  to  admit  some  equity.]  In  The  King  v.  Holland,  4  T.  R.  691,  where  an  information 
was  filed  by  the  attorney-general  against  an  officer  of  the  East  India  Company,  on 
charges  of  delinquency  there,  founded  upon  the  report  of  a  board  of  inquiry  in  India, 
it  was  held  that  the  defendant  had  no  light  to  have  an  inspection  of  that  report,  nor 
had  the  court  of  Queen's  Bench  a  discretionary  power  to  grant  it  Upon  what  principle 
can  it  be  just  to  allow  a  plaintiff  to  inspect  documents  which  he  does  not  profess  to 
say  are  evidence,  but  merely  that  they  may  possibly  put  him  on  the  track  to  discover 
evidence  ]  [Williams,  J.  They  may  point  to  the  witnesses  who  can  prove  the 
plaintiff's  case,  viz.  the  persons  who  did  the  repairs  to  the  ship.] 

White  was  not  called  upon  to  support  his  rule. 

Ekle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The  statute 
has  given  to  the  courts  [723]  extremely  wide  powers  for  directing  documents  to  be 
produced,  limited  only  by  what  they  shall  think  just.  I  am  well  aware  of  the 
indefinite  nature  of  that  limitation,  and  of  the  danger  of  too  great  laxity  in  the 

(b)  Citing  The  Princess  of  Wales  v.  The  Earl  of  Liverpool,  1  Swanst.  114,  Broun  v. 
Thornton,  1  Mylue  &  Cr.  243,  and  Evans  v.  Bichiell,  6  Yes.  182,  185. 
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exercise  of  this  power.     But  I  feel  bound  to  say  that  I  think  the  fads  clearly  bring 

this  case  within  the  power  which  the  legislature  intended  us  to  exercise.  The 
documents  in  question,  though  not  strictly  evidence  in  themselves,  have  a  proximate 
tendency  to  advance  the  plaintiffs  case,  and  ought  I  think  to  be  produced.  These 
are  not  private  documents,  which  a  party  might  well  desire  not  to  disclose.  The 
surveys  are  documents  in  some  degree  of  a  public  nature  :  and  the  shipwright's  bill 
has  nothing  of  a  secret  character  about  it.  If  these  are  not  strictly  evidence,  they  are 
at  all  events  proximately  connected  with  the  issue  to  be  tried,  and  ought  to  be 
admissible  in  evidence.  If  the  ship  were  surveyed  and  repairs  done  to  the  ship  in 
pursuance  of  the  recommendation  contained  in  the  survey,  and  the  owner  paid  the 
shipwright's  bill,  that  would  go  far  to  fix  him  with  knowledge  that  the  ship  was  in 
such  a  state  as  to  require  the  repairs  mentioned  in  the  survey.  Without,  therefore, 
professing  to  lay  down  any  general  rule,  I  think  this  case  clearly  comes  within  the 
statute. 

Williams,  J.,  and  Keating,  J.,  concurred. 

Wiu.es,  J.  I  am  glad  that  the  opinion  of  the  court  has  been  taken  upon  this 
point,  because  one  is  often  pressed  at  Chambers  with  the  distinction  between  the  case 
of  underwriters  and  that  of  any  other  person  suing  the  ship-owner.  There  may  be  a 
distinction  as  to  circumstances  occurring  at  or  about  the  time  of  the  contract.  That 
one  can  understand.  But,  as  to  surveys  and  shipwrights'  bills,  in  the  case  of  a  loss, 
in  respect  of  matters  occurring  in  a  foreign  port,  and  dealing  with  [724]  transactions 
of  a  distant  period  of  which  the  opposite  party  can  have  no  means  of  informing  him- 
self except  by  looking  at  the  documents,  I  cannot  see  any  just  distinction  between 
the  position  of  an  underwriter  and  that  of  any  other  person.  The  general  impression, 
however,  has  been  to  the  contrary  ;  and  therefore  I  am  glad  that  the  question  has 
been  raised,  and  that  the  opinion  of  the  court  is  that  all  suitors  have  a  right  to  all 
documents  having  a  proximate  bearing  upon  the  case,  and  affording  information  in 
respect  of  the  matters  in  issue  in  the  cause. 

Williams,  J.  I  wish  to  be  understood  as  having  intended  to  express  my  assent 
to  the  construction  which  my  Lord  put  upon  the  statute. 

Rule  absolute  (a). 

(a)  In  Goldschmidt  v.  Marryat,  1  Campb.  559,  which  was  an  action  against  under- 
writers upon  a  policy,  it  was  stated  that  the  defendants  had  applied  to  Heath,  J.,  for 
an  order  upon  the  plaintiff  to  produce  upon  affidavit  all  the  papers  in  his  possession 
concerning  the  cause,  but  that  that  learned  judge  had  refused  to  make  any  order, 
except  for  the  production  of  specific  papers  mentioned  by  the  defendant,  or  generally 
for  all  papers,  without  any  affidavit.  But  Sir  James  Mansfield  said  :  "  I  have  great 
difficulty  in  believing  this  statement  to  be  correct.  I  have  made  fifty  such  orders 
since  I  became  Chief  Justice  of  this  court.  1  was,  to  be  sure,  a  good  deal  surprised 
when  they  were  first  applied  for,  as  nothing  (if  the  sort  was  known  when  I  practised 
in  the  King's  Bench.  But  I  consulted  the  other  judges,  and  found  they  had  become 
extremely  common.  I  think  they  have  been  very  properly  introduced;  as  they  often 
obviate  the  necessity  of  going  into  a  court  of  equity,  and  save  a  great  deal  of  delay, 
expense,  anil  litigation.  Without  requiring  the  plaintiff  to  produce  the  papers  on 
affidavit,  the  order  would  be  nugatory.  He  would  only  select  such  as  could  be  of  no 
use  to  the  opposite  party.  Nor  would  it  answer  to  limit  [725]  the  order  to  such 
papers  as  are  specifically  named  :  since  there  may  lie  others  which  the  party  has  not 
the  means  of  describing,  and  which  may  be  got  at  through  the  medium  of  a  court  of 
equity.  I  cannot  believe,  therefore,  that  my  brother  Ileal h  refused  to  make  an  order 
on  the  plaintiff  to  produce  upon  oath  all  papers  in  his  possession  concerning  the  cause 
now  at  issue." 

In  Twizell  \.  Allen,  5  M.  A-  W.  '■•'■>',  Maule,  I!.,  seems  to  think  that  the  practice  of 
requiring  the  production  of  documents  in  the  case  of  underwriters  resulted  from  the 
consolidation  rule.  That  was  an  action  by  a  ship-owner  against  tic  owner  of  goods, 
for  their  proportion  of  a  general  average  loss  :  and  the  court  of  Exchequer  refused  to 
make  an  order  for  the  defendants  to  inspect  and  take  copies  "of  the  protest,  the 
account  of  expenses  incurred  which  constituted  the  sums  sought  to  lie  made  the 
subject  of  general  average,  and  other  usual  documents  in  which  the  general  avi 
was  claimed."      Wightman,  for  the  defendants,  suggested  t  hat   thej    u<iv"\erv  h 

in   the   situation  of    underwriters ;    they  cannot    Know,  any  more  than  they,  what 
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[726]  William  Brown  and  Others,  Executors  of  Anthony  Brown,  Deceased,  v. 
The  Mayor  and  Commonalty  and  Citizens  of  the  City  of  London.  Feb. 
1st,  1861. 

[Affirmed  in  Exchequer  Chamber,  13  C.  B.  N.  S.  828.] 

The  corporation  of  London  were  impowered  by  various  acts  of  parliament  passed  at 
a  time  when  they  claimed  a  right  to  the  soil  and  bed  of  the  River  Thames,  and 
exercised  the  power  of  conservancy  thereof  from  Staines  Bridge  to  Yantlett  Creek, 
to  borrow  money  to  be  expended  in  the  improvement  of  the  navigation  of  the  river 
westward  of  London  Bridge,  and  to  levy  tolls  and  duties  upon  boats  and  other 
vessels  navigating  the  river  between  Staines  and  the  bridge,  and  to  charge  the 
moneys  borrowed  under  the  acts  upon  such  tolls,  by  way  of  life-annuity  or  bond. — 
The  corporation  accordingly  mised  large  sums  on  bonds  conditioned  for  the  payment 
of  certain  yearly  sums  "out  of  the  tolls  and  duties  granted  and  made  payable  by 
virtue  of  the  said  acts,"  until  payment  of  the  principal ;  and  such  yearly  sums  were 
duly  paid  by  them  down  to  the  passing  of  the  Thames  Conservancy  Act,  20  & 
21  Vict.  c.  cxlvii. — By  that  act, —which  professed  to  be  passed,  amongst  other 
things,  for  the  purpose  of  carrying  out  an  agreement  between  the  Crown  and  the 
corporation  for  the  settlement  of  conflicting  claims  between  them  in  respect  to  the 
right  to  the  soil  and  bed  of  the  Thames, — the  conservancy  of  the  river  is  taken 
away  from  the  corporation  and  vested  in  a  newly  created  body  of  twelve  conservators 
(of  whom  seven  were  members  of  the  corporation  of  London),  in  whom  all  the 
right  and  interest  of  the  Crown  and  of  the  corporation  in  the  bed  and  soil  of  the 
river  were  vested,  as  well  as  the  power  to  receive  and  apply  the  tolls  above  men- 
tioned and  all  other  tolls,  dues,  &e. — There  was  no  express  provision  in  the  last- 
mentioned  act  either  for  discharging  the  corporation  from  liability  on  these  securities, 
or  imposing  any  liability  upon  the  newly  created  body  in  respect  of  them  : — Held, 
dissentiente  Willes,  J., — that  the  performance  of  the  obligation  by  the  corporation 
having  been  rendered  impossible  by  act  of  the  law,  the  obligation  was  discharged 
and  no  action  would  lie  against  the  corporation  thereon. 

This  was  an  action  brought  by  the  plaintiffs  as  executors  of  one  Anthony  Brown, 
deceased,  against  the  corporation  of  London,  to  recover  the  amount  of  ten  several 
bonds  each  for  20001.  under  the  corporation  seal.  The  declaration  contained  ten 
counts. 

To  each  count  the  defendants  pleaded  as  follows  : — That  the  bond  in  the  first 
(second,  &c.)  count  mentioned  was  and  is  subject  to  a  condition  thereunder  written, 
in  the  words  and  figures  following,  that  is  to  say,  Whereas  the  above-bounden  mayor 
and  commonalty  and  citizens,  in  pursuance  of  an  act  of  parliament  passed  in  the  eighth 
year  of  the  reign  of  Her  present  Majesty,  intituled  "  An  act  to  enable  the  mayor  and 
commonalty  and  citizens  of  the  city  of  London  to  raise  a  sum  of  money  at  a  reduced 
rate  of  interest  to  payoff  the  moneys  now  charged  on  the  tolls  and  duties  payable  by 
virtue  of  several  acts  for  improving  the  navi-[727]-gation  of  the  river  Thames  west- 
ward of  London  Bridge,  within  the  liberties  of  the  city  of  London,  and  to  amend 
some  of  the  said  acts,"  have  received  of  the  above-named  Anthony  Brown  the  sum  of 
10001.  in  part  of  the  moneys  authorized  to  be  raised  for  the  purposes  of  the  said  act 
of  parliament,  and  in  consideration  thereof  have  agreed  to  grant  an  annuity  of  351. 
per  annum,  commencing  from  the  time  and  redeemable  as  hereinafter  mentioned  : 
Now,  the  condition  of  the  above-written  obligation  is  such,  that,  if  the  said  mayor 
and  commonalty  and  citizens,  or  their  successors,  do  and  shall,  according  to  the  true 

occurred  on  board  the  ship :  everything  is  in  the  hands  of  the  plaintiff."  To  which 
Maule,  B.,  answers, — "Underwriters  get  something  from  the  discretion  of  the  court, 
on  application  for  the  consolidation  rule :  but,  suppose  they  did  not  choose  to  apply 
for  it,  could  the  court  impose  such  terms?"  "These,"  said  Wightmau,  "may  fairly 
be  considered  documents  for  the  benefit  of  both  parties."  Per  Lord  Abinger.  "  Then 
you  must  file  your  bill :  there  is  no  law  which  yet  enables  us  to  give  a  discovery,  as 
in  equity."  And  per  Alderson,  B.  "  It  would  not  be  just  to  do  so,  if  we  had"  the 
power :  it  would  be  a  discovery  without  the  statement  of  the  parties." 

In  Goldschmidi  v.  Marryat,  there  does  not  seem  to  have  been  any  consolidation  rule. 
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intent  and  meaning  of  the  said  act  of  parliament,  out  of  the  tolls  and  duties  granted 
and  made  payable  by  virtue  of  the  said  acts,  well  and  truly  pay  or  cause  to  he  paid 
unto  the  said  Anthony  Brown,  his  executors  or  administrators,  or  to  his  assigns,  by 
indorsement  as  aforesaid,  one  annuity  or  yearly  sum  of  351.,  by  half-yearly  payments, 
clear  of  all  taxes  and  deductions  whatsoever,  at  or  in  the  office  of  the  chamberlain  of 
the  said  city  for  the  time  being  in  the  Guildhall  of  the  same  city,  to  commence  and 
be  computed  from  the  29th  day  of  this  instant  January, — the  Hrst  payment  in  respect 
of  the  proportionate  part  of  the  said  annuity  to  be  made  on  the  25th  day  of  March  now 
next  ensuing,  and  the  subsequent  half-yearly  payments  to  be  thenceforth  made  on  the 
29th  day  of  September  and  the  25th  day  of  March  in  every  year,  or  within  fourteen 
days  next  after  each  of  the  said  days  respectively  until  payment  or  tender  of  the  sum 
of  10001.  with  all  arrears  of  the  said  annuity  (if  any)  at  the  office  of  the  chamberlain 
of  the  said  city  for  the  time  being  in  the  Guildhall  of  the  same  city,  out  of  the  said 
tolls  and  duties,  at  the  end  of  six  calendar  months  after  notice  for  that  purpose  shall 
be  given  by  the  mayor,  aldermen,  and  commons  of  the  said  city  of  London  in  common 
council  [728]  assembled,  in  the  London  Gazette,  then  the  above-written  obligation  to  be 
void  and  of  no  offeet,  otherwise  to  be  and  remain  in  full  force  and  virtue:  Provided 
always  and  it  is  hereby  agreed  and  declared  that  the  said  mayor,  aldermen,  and 
commons  shall  not  exercise  any  of  the  powers  contained  in  the  said  acts  of  parliament 
for  paying  off  the  said  principal  sum  of  10001.,  or  reducing  the  interest  thereof,  until 
after  the  expiration  of  eight  years  from  the  said  29th  of  January  instant :  Averment, 
that  the  said  bond  was  granted  and  made  in  pursuance  of  the  act  of  parliament  therein 
recited,  and  for  the  considerations  therein  mentioned,  and  that  from  the  time  of  making 
the  said  bond  until  the  29th  day  of  September,  1857,  when  the  Thames  Conservancy 
Act,  1857,  commenced  and  came  into  operation,  the  defendants  did  according  to  the 
true  intent  and  meaning  of  the  said  act  of  parliament  recited  in  the  said  condition, 
and  of  the  condition  of  the  said  bond,  out  of  the  tolls  and  duties  granted  and  made 
payable  by  virtue  of  the  said  acts,  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
Anthony  Brown  and  his  executors  the  said  annuity  or  yearly  sum  of  351.  by  half- 
yearly  payments,  including  the  half-yearly  payment  which  became  due  and  payable 
on  the  said  29th  day  of  September,  1857,  clear  of  all  taxes  and  deductions  whatso- 
ever, at  and  in  the  office  of  the  chamberlain  of  the  city  for  the  time  being  in  the 
Guildhall  of  the  same  city,  on  or  after  the  25th  day  of  March  and  the  29th  day  of 
September  in  every  year;  and  that  since  the  said  Thames  Conservancy  Act,  1857, 
commenced  and  came  into  operation,  and  since  the  defendants  paid  the  said  half-yearly 
payment  of  the  said  annuity  which  became  due  on  the  said  29th  day  of  September, 
1857,  the  conservators  of  the  river  Thames  mentioned  in  the  said  act  have  received 
all  the  tolls  and  duties  granted  and  made  payable  by  [729]  virtue  of  the  said  acts  in 
the  said  condition  mentioned,  under  and  by  virtue  of  the  said  Thames  Conservancy 
Act,  1857,  and  out  of  which  the  said  annuity  was  payable,  and  which  were  and  are 
sufficient  to  pay  the  same;  and  that  the  defendants  had  not  since  then  had  any  such 
tolls  or  duties  as  are  mentioned  in  the  said  condition,  out  of  which  they  could  pay  the 
said  annuity,  or  any  part  thereof. 

The  defendants  joined  issue  upon  each  of  these  pleas,  and  also  demurred  thereto, 
the  ground  Stated  in  the  margin  being,  "that  the  pleas  do  not  shew  anything  which 
relieves  the  corporation  from  their  obligation  to  pay  (he  respective  annuities,  whilst 
the)-  admit  that  there  are  and  have  been  tolls  and  duties  received  out  of  which  they 
might  have  been  paid."     Joinder. 

Lush,  Q.  C.  (with  whom  were  Quain  and  ELingdon),  in  support  of  the  demurrer  (a), 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as 
follows : — 

"  1.  That  the  pleas  reaped  ively  disclose  no  facts  the  effect  of  which  is  to  discharge 
the  corporation  from  their  obligation  to  pay  the  annuities: 

"2.  That  the  only  contingency,  so  far  as  appears,  which  would  exonerate  the 
corporation,  would  be  the  failure  of  the  fundoutof  which  the  payments  are  to  be 
made;  whereas,  it  is  admitted  em  the  plcasili.it  the  fund  has  subsisted  and  sub  i  i  . 
and  was  and  is  sufficient  for  the  paymenl  : 

" .').  That  the  act  whereby  the  conservancy  of  the  river  was  transferred  does  nut 

transfer  to  the  new  body  the  obligal  ion  to  pay  1 1 annuities ;  and  that)  no  pro)  tsion 

having  been  made  for  the  payment,  il -Ii  ihcir  continuance  is  recognized  in  the 
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The  Thames  Con-[730]-servancy  Act,  1857,  20  &  21  Vict.  c.  cxlvii.,  does  not  take 
away  from  the  corporation  of  London  the  power  to  receive  the  tolls  upon  which  these 
annuities  are  charged  ;  and,  if  it  does,  that  affords  no  answer  to  this  action,  inasmuch 
as  they  themselves  were  the  parties  who  procured  it  to  be  passed.  The  statute  recites 
several  prior  acts  of  parliament, — amongst  others,  the  14  G.  3,  c.  91,  the  17  Gr.  3, 
c.  IS,  the  50  G.  3,  c.  cciv.,  the  52  G.  3,  c.  xlvi.,  the  54  G.  3,  c.  ccxxiii.,  the  5  G.  4, 
c.  cxxiii.,  and  the  8  &  9  Vict.  c.  i., — under  which  the  corporation  were  impowered  to 
borrow  various  sums  of  money  for  the  improvement  of  the  navigation  of  the  River 
Thames  westward  of  London  Bridge,  upon  the  credit  of  the  tolls  and  duties  made 
payable  by  virtue  of  those  acts  or  some  of  them,  by  the  sale  of  life  annuities,  or  by 
borrowing  and  taking  up  money  at  interest  upon  bond,  or  by  both  ;  and  that  the 
corporation  had  borrowed  money  under  their  common  seal  on  the  credit  of  the  said 
tolls,  and  that  a  large  amount  of  such  moneys  remained  then  charged  upon  the  credit 
of  the  said  tolls.  It  then  recites  an  agreement  between  the  Crown  and  the  corpora- 
tion for  the  adjustment  of  certain  disputes  which  had  arisen  between  them  respecting 
the  right  to  the  soil  and  bed  of  the  river.  The  2nd  section  creates  a  new  body 
corporate,  to  consist  of  twelve  members,  to  be  called  "  The  conservators  of  the  River 
Thames,"  in  whom  are  vested,  by  s.  52,  all  the  powers  of  the  Crown  and  of  the 
corporation  of  London.  By  s.  3,  the  Lord  Mayor,  two  aldermen,  and  four  members 
of  the  common  council  are  to  be  members  of  the  new  conservancy  board.  The  136th 
section  enacts  that  "all  tolls,  tonnage,  port,  and  harbour  dues  which  have  been  from 
time  to  time  by  any  [731]  act  of  parliament  or  otherwise  given  and  granted  to  and 
been  received  by  the  mayor,  fee.,  for  the  maintenance  and  improvement  of  the  River 
Thames  and  port  of  London,  and  of  the  navigation  thereof,  or  any  part  thereof,  and 
also  all  moneys  which  may  be  raised  by  the  conservators  under  the  authority  of  this 
act,  together  with  all  other  moneys  which  may  be  received  by  the  conservators  from  tolls, 
licenses,  rents,  fines,  and  any  other  source  or  fund  whatsoever  now  legally  applicable 
to  the  conservancy  and  improvement  of  the  River  Thames  (except,  &c),  shall  form  one 
fund,  to  be  called  the  conservancy  fund,  and  shall  be  applicable  to  and  be  applied  by 
the  conservators  in  the  first  place  in  paying  the  expenses  of  obtaining  and  passing 
this  act  or  incident  thereto,  and  afterwards  in  carrying  this  act  into  execution,  any- 
thing in  the  said  recited  acts  or  any  of  them  to  the  contrary  in  any  wise  notwith- 
standing." The  1.38th  section  enacts,  that,  "after  the  expiration  of  three  years  from 
the  commencement  of  this  act,  if  it  shall  at  any  time  appear  at  any  annual  audit  of 
the  accounts  of  the  conservators  that  the  moneys  received  by  them  from  any  source 
within  the  previous  year,  and  which  shall  be  applicable  to  the  purposes  of  the  con- 
servancy, shall  have  been  more  than  sufficient  to  pay  the  expenses  of  the  conservators 
within  such  year,  then  such  surplus  shall  be  applied  in  paying  off  any  moneys  which 
may  have  been  raised  by  the  conservators  under  the  authority  of  this  act,  and  also 
any  moneys  which  for  the  time  being  may  be  due  and  owing  on  the  credit  of  the 
fines,  rents,  tolls,  and  other  dues  and  profits  by  this  act  given  to  or  vested  in  or 
authorized  to  be  received  by  the  conservators."  And  the  139th  section,  which  pro- 
vides for  the  application  of  the  surplus  of  the  conservancy  fund,  enacts,  that,  "when 
all  the  moneys  which  may  have  been  raised  by  the  conservators  under  the  authority 
of  this  act,  and  [732]  which  for  the  time  being  may  be  due  and  owing  on  the  credit 
of  the  fines,  rents,  tolls,  and  other  dues  and  profits  by  this  act  given  to,  or  vested  in, 
or  authorized  to  be  received  by  the  conservators,  shall  have  been  re-paid,  with  all 
interest  which  may  have  accrued  due  in  respect  thereof,  the  surplus  of  the  conservancy 
fund  shall  be  applied  in  reduction  of  such  of  the  tolls  by  this  act  authorized  to  be 
taken  as  the  conservators  shall  from  time  to  time  think  it  expedient  to  reduce ;  and, 
in  case  there  shall  be  any  surplus  of  the  said  fund  after  the  said  tolls  shall  have  been 
reduced  to  such  extent  as  the  conservators  shall  think  fit,  such  surplus  shall  be  applied 
to  and  for  such  purposes  and  in  such  manner  as  parliament  shall  direct."  It  clearly 
was  not  the  intention  of  the  legislature  to  lessen  the  value  of  these  securities.     There 

preamble,  it  is  to  be  assumed  that  the  obligation  was  intended  to  remain  upon  the 
corporation  : 

"  4.  That  the  practical  result  is,  that  the  corporation  are  bound  to  provide  for  the 
payment  out  of  the  funds  in  the  hands  of  the  conservators  ;  that  the  remedy  of  the 
annuitants  for  enforcing  payment  is  against  the  corporation  only  ;  and  that,  if  the 
corporation  are  not  liable  to  them,  the  annuities  would  be  virtually  confiscated." 
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is  no  express  provision  in  the  act  making  the  conservators  liable  upon  them  ;  nor  is 
there  any  which  either  expressly  or  by  necessary  implication  relieves  the  corporation 
of  London  from  the  responsibility  of  their  obligations.  If  they  do  not  continue  liable, 
the  remedy  of  the  obligees  is  altogether  gone.  The  inference  therefore  is  irresistible, 
that  the  corporation  remain  liable  as  before  the  passing  of  the  act.  [Williams,  J. 
Could  the  corporation  pay  these  annuities  out  of  any  other  funds  than  those  specified  ?] 
Probably  not.  They  have  at  least  a  right  still  to  receive  as  much  of  the  tolls  as  will 
enable  them  to  satisfy  these  bonds  ;  or  they  have  such  a  degree  of  control  over  the 
fund  as  to  enable  them  to  obtain  the  necessary  assets  from  the  conservators.  It  is 
indifferent  whose  is  the  hand  to  receive  the  tolls.  At  all  events,  the  corporation  of 
London  are  estopped  from  setting  up  this  answer,  they  themselves  having  procured 
the  act  to  be  passed. 

Mellish,  Q.  C.  (with  whom  were  the  Recorder  and  [733]  Ogle),  contra  (a)1.  The 
pleas  in  this  case  establish  a  good  defence  within  the  rule,  that,  where  the  condition 
of  a  bond,  good  at  the  time  of  making  it,  becomes  impossible  of  performance  by  act 
of  the  law,  the  condition  is  saved,  and  no  action  will  lie  upon  the  bond.  The  bonds 
in  question  are  in  truth  debentures.  It  was  found  in  practice  that  it  was  inconvenient, 
in  carrying  these  acts  into  execution,  to  give  securities  upon  the  tolls  by  way  of  mort- 
gage :  the  present  form  of  security,  which  gave  a  charge  in  equity,  and  probably  one 
capable  of  being  enforced  by  mandamus,  was  therefore  adopted.  [Erie,  C.  J.  There 
could  be  no  remedy  by  mandamus,  unless  the  party  proceeded  against  had  control 
over  the  fund.]  The  fund  upon  which  these  annuities  are  charged  is  transferred  to 
the  newly  created  body  of  conservators,  subject  to  the  charge.  [Erie,  C.  J.  It  is 
quite  consistent  with  these  pleas  [734]  that  the  corporation  of  London  had  prior  to 
the  passing  of  the  Conservancy  Act  received  out  of  the  tolls  in  question  enough  to 
satisfy  the  principal  and  interest  of  these  bonds  (a)2.]  The  acts  of  parliament  under 
which  the  corporation  of  London  had  authority  to  raise  money  for  the  improvement 
of  the  navigation  of  the  River  Thames,  are  all  recited  in  the  1st  section  of  the  8  &  9 
Vict.  c.  i.  The  7th  section  of  that  act  enacts  "  that  the  sum  and  sums  of  money  to 
be  borrowed  for  raising  the  sum  or  sums  of  money  by  this  act  authorized  to  be  raised, 
and  interest  for  the  same  sum  or  sums  of  money,  shall  be  paid  and  payable  from  time 
to  time  out  of,  and  are  hereby  charged  upon,  the  tolls  and  duties  granted  and  made 
payable  by  virtue  of  the  said  recited  acts  ;  and  all  and  every  the  person  or  persons 
who  shall  lend  any  sum  or  sums  of  money  towards  the  sum  or  sums  of  money  by  this 
act  authorized  to  be  raised,  shall  have,  receive,  and  enjoy  out  of  the  said  tolls  and 
duties  granted  and  made  payable  by  virtue  of  the  said  recited  acts,  interest  after  the 

(o)1  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"1.  That  the  condition  being,  according  to  the  act  of  parliament  therein  recited, 
out  of  the  tolls  granted  and  made  payable  by  virtue  of  the  acts  to  pay  the  annuity, 
and  the  Thames  Conservancy  Act,  20  &  21  Vict.  c.  cxlvii.,  having  divested  the  defen- 
dants of  the  tolls  and  duties,  it  has  since  the  passing  of  the  act  and  subsequent  to  the 
bond  become  impossible  for  the  defendants  to  perform  the  condition  by  act  of  law, 
and  the  obligation  is  consequently  saved  : 

"That  the  Conservancy  Act  is  a  necessary  and  inevitable  act  of  law  which  excuses 
the  performance  of  the  condition,  by  taking  from  the  defendants  the  funds  out  of 
which  it  was  payable  : 

"  3.  That  the  condition  imposes  a  conditional  obligation  to  pay  providod  the 
defendants  receive  the  tolls  ami  duties  out  of  which  the  annuity  is  made  payable: 

"4.  That  the  Thames  Conservancy  Act  transfers  the  tolls  and  duties  with  the 
charges  upon  them  to  the  Thames  Conservators,  and  the  annuity-bonds  sued  on  are 
by  the  acts  under  which  they  have  been  issued  charges  on  those  tolls  ami  duties." 

(a)2  The  Recorder  stated  that  the  fact  was  otherwise,  and  that,  on  the  contrary, 
the  tolls  upon  which  these  bonds  were  charged, — the  tolls  above  brid  II   very 

short  of  sufficient  to  satisfy  all  the  burthens  upon  them. 

It  was  ultimately  arranged  thai  the  pleas  should  be  amended  by  inserting  an 
allegation  that  the  corporation  had  duly  expended  for  the  purposes  provided  by  the 
acts  of  parliament  all  the  moneys  they  had  received,  or  had  the  right  to  receive,  from 
the  tolls,  down  to  the  passing  of  the  Conservancy  Act.  The  terms  mi  which  the 
amendment  was  to  be  made  were  to  be  settled  by  a  judge. 

C.  P.  xx.— 10 
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rate  of  not  more  than  41.  per  cent,  per  annum  upon  the  sum  or  sums  of  money  to  be 
lent  by  him,  her,  or  them  respectively,  in  the  manner  in  the  said  acts  of  the  50th, 
52nd,  and  54th  years  of  G.  3  directed  or  referred  to,  for  payment  of  the  interest  of 
the  money  thereby  respectively  authorized  to  be  borrowed ;  and  the  locks  and  other 
[735]  works  by  the  said  recited  acts  directed  to  be  made,  and  the  tolls  and  duties 
thereby  granted,  shall  be  and  the  same  are  hereby  charged  with  and  made  subject 
and  liable  to  the  payment  of  the  sums  of  money  borrowed  and  to  be  borrowed  as 
aforesaid  ;  and  the  bonds  and  other  securities  to  be  given  in  pursuance  of  this  act  for 
the  payment  of  the  said  sums  of  money,  and  interest  thereon,  shall  be  assignable  by 
indorsement,"  &c.  It  is  impossible  to  conceive  words  stronger  than  these  for  the 
purpose  of  making  these  securities  a  charge  upon  the  tolls  in  question.  And  the 
condition  of  these  bonds  is,  to  pay  out  of  those  tolls.  Then  comes  the  Conservancy 
Act,  which  has  all  the  force  of  a  public  act.  "All  acts  which  concern  the  King,  who 
is  the  head  of  the  commonwealth,  are  general  laws  of  which  the  judges  will  take 
notice  without  pleading : "  Com.  Dig.  Parliament  (K.  6),  referring  to  The  Lend 
Cromwell's  case,  4  Co.  Rep.  13  a.,  and  The  Prince's  case,  8  Co.  Rep.  28  a.  This  was  not 
an  act  of  parliament  obtained  by  the  corporation  for  their  own  private  purposes,  or 
passed  upon  their  solicitation.  Disputes  had  arisen  between  the  Crown  and  the 
corporation  as  to  their  respective  rights  in  the  soil  and  bed  of  the  river ;  the  Crown 
claiming  it  as  part  of  its  prerogative  rights,  and  the  corporation  in  respect  of  its 
powers  of  conservancy,  which  it  struggled  hard  to  retain.  The  act  therefore  passed 
for  a  public  purpose.  Its  first  recital  is  that  "  the  preservation  and  improvement  of 
the  River  Thames  is  of  great  national  importance."  It  then  proceeds  to  recite  that 
the  Queen,  " in  light  of  Her  Crown,  is  or  claims  to  be  seised  of  the  ground  and  soil 
of  the  seas  around  the  united  kingdom  of  Great  Britain  and  Ireland,  and  of  the  shores 
thereof  so  far  as  the  sea  flows  and  reflows  between  the  high  and  low  water  marks  at 
ordinary  tides,  and  also  of  all  rivers,  creeks,  and  arms  of  the  sea,  and  the  [736] 
ground  and  soil  thereof,  and  of  the  shores  of  the  same  respectively,  between  the 
ordinary  high  and  low  water  marks  from  the  mouths  or  entrances  to  the  same  from 
the  main  sea  upwards,  and  into  the  eountry  so  far  as  the  water  flows  and  reflows  at 
such  ordinary  tides,  and  of  all  the  ports  and  havens  of  the  United  Kingdom,  save  and 
except  only  such  parts  of  the  said  seas  and  sea-shores,  rivers,  creeks,  and  arms  of  the 
sea  respectively,  and  of  the  shores  thereof,  and  such  ports  and  havens  respectively, 
as  are  held  by  or  are  vested  in  certain  bodies  politic  and  corporate  and  others  by 
prescription,  or  by  or  under  grants  from  the  Queen's  Majesty  or  any  of  Her  pre- 
decessors, or  by  or  under  acts  of  parliament ;  and  the  conservancy  of  such  ports  and 
havens,  rivers,  creeks,  and  arms  of  the  sea  as  aforesaid,  except  as  aforesaid,  and  except 
where  the  same  is  held  by  or  is  vested  in  certain  bodies  politic  and  corporate  and  others 
by  prescription  or  otherwise,  belongs  to  the  Lord  High  Admiral  or  commissioners  for 
executing  the  office  of  Lord  High  Admiral  of  the  united  kingdom  ;  and  that  the 
mayor  and  commonalty  and  citizens  of  the  city  of  London  have  from  time  immemorial 
had  and  exercised  by  the  mayor  of  the  said  city  for  the  time  being  during  his 
mayoralty,  or  by  his  sufficient  deputies,  the  conservation  of  the  River  Thames  between 
Staines,  in  the  county  of  Middlesex,  and  Yenleete,  in  the  county  of  Kent."  It  then 
recites  the  several  acts  of  parliament  already  referred  to,  and  others,  and  recognizes 
these  moneys  borrowed  under  the  authority  of  those  acts  as  being  a  charge  upon  the 
tolls  for  the  maintenance  and  improvement  of  the  river  and  navigation.  It  then 
recites  the  suit  between  the  Crown  and  the  corporation  for  the  purpose  of  determining 
the  rights  of  the  parties  to  the  soil  and  bed  of  the  river,  and  sets  out  the  agreement 
for  the  termination  of  that  suit.  It  then  recites  various  matters  in  [737]  which  the 
public  are  interested,  and  that  "  it  is  expedient  for  these  beneficial  objects  that  the 
whole  regulation  of  the  River  Thames  should  be  under  one  uniform  management  and 
supervision  of  a  permanent  body  of  conservators,  having  all  powers  necessary  for  that 
purpose ;  and  that  it  will  be  necessary  that  all  the  powers,  authorities,  rights,  and 
privileges  heretofore  given  or  granted  to,  and  which  are  now  vested  in,  or  which  have 
been  or  may  be  exercised,  used,  or  enjoyed  by,  the  mayor,  &c.  of  London,  with 
reference  or  in  relation  to  the  conservation  of  the  River  Thames,  should  be  transferred 
to  and  vested  in  and  be  exercised  by  the  conservators  appointed  by  or  under  the 
authority  of  this  act."  The  act  then  proceeds  to  appoint  twelve  conservators,  of 
whom  seven  are  members  of  the  corporation  of  London,  and,  by  s.  50,  vests  in  the 
body  so  constituted  all  the  estate,  right,  title,  and  interest  of  the  corporation  and  of 
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the  Crown  in  the  bed  and  soil  of  the  Kiver  Thames.  The  52nd  section  enacts  that. 
from  and  after  the  commencement  of  the  act,  all  the  powers  and  authorities,  ifcc.  of 
the  Crown,  and  all  the  powers  and  authorities,  rights,  and  privileges  at  any  time 
theretofore  given  or  granted  to,  or  vested  in,  or  exercised  by  the  corporation,  by 
prescription,  usage,  charter,  or  act  of  parliament,  or  otherwise,  with  relation  to  the 
conservancy,  preservation,  and  regulation  of  the  River  Thames,  ifcc,  shall  lie  vested 
in  the  conservators  appointed  by  the  act.  Then,  after  various  regulations  as  to  tolls, 
the  75th  section  enacts,  that  "  it  shall  be  lawful  for  the  conservators  from  time  to 
time  to  lease  or  demise  all  or  any  of  the  said  tolls  for  any  term  of  years  not  exceeding 
three  years  at  any  one  time,  to  take  effect  in  possession  and  not  in  reversion,  for  such 
rent  payable  at  such  times  and  under  such  covenants  as  they  shall  think  tit,  which 
rent  shall  be  [738]  applied  for  the  purposes  of  this  act "  (a).  Then  come  the  sections 
already  referred  to,  ss.  136,  138,  139,  which  direct  how  the  conservators  shall  deal 
with  the  fund  to  be  formed  by  "  all  tolls,  tonnage,  port,  and  harbour  dues  which  have 
been  from  time  to  time  by  any  act  of  parliament  or  otherwise  given  and  granted  to 
and  been  received  and  taken  by  the  corporation  for  the  maintenance  and  improve- 
ment of  the  Kiver  Thames  and  port  of  London,  and  of  the  navigation  thereof,  or  any 
part  thereof,"  &c.  The  whole  scope  and  object  of  the  act  was,  to  release  the  corpora- 
tion from  all  duties  and  liabilities  which  had  theretofore  been  imposed  upon  them  as 
conservators  of  the  Thames,  and  to  transfer  those  duties  and  liabilities  to  the  new 
body  of  conservators,  who  were  to  act  as  trustees,  and  to  see  to  the  due  and  proper 
application  of  the  funds  committed  to  their  charge.  To  transfer  any  part  of  that 
duty  to  the  corporation  in  the  manner  suggested,  would  clearly  be  a  breach  of  trust. 
The  principle  of  law  upon  which  the  defence  in  this  case  rests  is  thus  stated  in  Com. 
Dig.  Condition  (I).  1):  "If  the  condition  of  an  obligation,  recognizance,  &c,  was 
possible  at  the  time  of  making,  and  afterwards  becomes  impossible  by  the  act  of  ( lod, 
of  the  law,  or  of  the  obligee  himself,  the  obligation  shall  be  saved."  "So  (D.  7),  if 
the  condition  becomes  impossible  by  the  act  of  God,  of  the  law,  or  of  the  obligee,  the 
obligation  shall  be  saved."  Comyns  refers  to  Co.  Litt.  206  a.,  where  it  is  said  :  "  If 
a  condition  annexed  to  lauds  be  possible  at  the  making  of  the  condition  and  become 
impossible  by  the  act  of  God.  yet  the  state  of  the  feoffee,  &c.  shall  not  be  avoyded. 
.  .  .  But,  if  a  man  [739]  be  bound  by  recognizance  or  bond  with  condition  that  he 
shall  appear  the  next  term  in  such  a  court,  and  before  the  day  the  conusee  *  or 
obligor  dieth,  the  recognizance  or  obligation  is  saved  ;  and  the  reason  of  the  diversity 
is,  because  the  state  of  the  land  is  executed  and  settled  in  the  feoffee,  and  cannot  be 
redeemed  back  again  but  by  matter  subsequent,  viz.  the  performance  of  the  condition. 
But  the  bond  or  recognizance  is  a  thing  in  action,  and  executory,  whereof  no 
advantage  can  be  taken  until  there  be  a  default  in  the  obligor;  and  therefore,  in 
all  cases  where  the  condition  of  the  bond,  recognizance,  &c,  is  possible  at  the  time 
of  the  making  of  the  condition,  and  before  the  same  can  be  performed  the  condition 
becomes  impossible  by  the  act  of  God,  or  of  the  law,  or  of  the  obligor,  &c,  there  the 
obligation  is  saved."  Again  Com.  Dig.  Condition  (L.  13),  "So,  the  performance 
of  a  condition  shall  be  excused  by  an  act  of  law  which  is  necessary  and  inevitable; 
as,  if  a  condition  lie  that  the  feoffee  pay  so  much  out  of  the  profits  annually  to 
charitable  uses,  if  he  dies,  and  his  heir  lie  in  ward  to  the  King,  the  payment  shall 
be  excused  ;  for,  it  ought  to  be  out  of  the  profits,  which  are  transferred  by  act  of 
law  to  the  King."  For  this  Comyns  cites  Kol.  Abr.  Condition  (1),  pi.  1,  where  it  is 
said  "  Krgularment  si  un  condition  que  fuit  possible  soit  devenus  impossible  per  I'acl 
de  Dieu,  ['obligation  est  discharge."  So,  in  SUuh  v.  Thomsim,  Cm.  .lac  .17  t,  it  is  laid 
down,  that  an  heir  in  ward  of  the  King  shall  not  be  bound  by  a  condition  to  pay  a. 
sum  out  of  the  rents  and  profits  of  the  land  ;  for  he  is  deprived  of  receiving  them  by 
the  act  of  the  law."  The  principle  was  recognized  and  acted  upon  in  Dams  v.  Gary, 
15  Q.  B.  418.  The  same  rule  applies  to  contract.  [Willis,.!.  There  is  a  distinction 
between  the  performance  bring  illegal  and  impossible.  In  Paradint  v.  Jane,  Aleyn, 
26,  it  was  resolved  that  "where  the  law  [740]  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it  without   any  default  in   him,  and  hath  no  remedy  0V6T, 

(a)  This  refers  to  the  tolls  taken  at  the  piers  and  jetties  or  landing-place  erected 
for  the  convenience  of  steain-boat  passengers  under  the  authority  oi  the  preceding 
sections,  57-74. 

*  "Conusor." 
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there  the  law  will  excuse  him."  "  But,  when  the  party  by  his  own  contract  creates 
a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he  might  have  provided  against 
it  by  his  contract."]  Here,  it  is  submitted,  the  performance  of  the  condition  was  not 
only  impossible,  but  it  was  illegal. 

Lush,  in  reply.     It  is  conceded  that  the  annuities  in  question  are  made  a  charge 
upon  the  tolls.     The  corporation  had  the  option  of  raising  money  on  life-annuities 
or  on  bonds ;  and  in  either  case  the  payment  was  charged  upon  the  tolls.     If  the 
acts   of   parliament   had    merely   enabled   the   corporation    to    raise   the   money   by 
mortgages  on  the  tolls,  they  could  not  have  obtained  it  on  so  advantageous  terms, 
as  the  only  remedy  the  lenders  would  have  had  would  have  been  in  equity.     It  was 
intended   that  the  lenders  should  have  a  twofold  security,  viz.  a  bond  under  the 
corporation  seal,  and  a  charge  amounting  to  an  equitable  assignment  of  the  tolls. 
There  is  nothing  in  the  Conservancy  Act  to  affect  the  security  of  the  bond-holders, 
who  advanced  their  money  upon  the  faith  of  the  acts  of  parliament  and  upon  the 
security  of  the  corporation.     If  the  legislature  had  intended  to  relieve  the  corporation 
from  liability  in  respect  of  these  bonds,  it  was  very  easy  to  say  so.     [Williams,  J. 
We  can  hardly  have  the  complete  intention  of  the  legislature  before  us.]     There  is 
no  difficulty  and  no  injustice  in  holding  that  the  corporation  are  bound  still  to  see  to 
the  application  of  this  fund.     They  might  call  upon  the  conservators  to  pay  over  to 
them  out  of  the  tolls  upon  which  these  bonds  are  charged  a  sum  sufficient  to  discharge 
their  [741]  liability.     [Willes,  .T.     You  say  that,  if  the  conservators  neglected  their 
duty,  and  left  the  corporation  liable  to  be  sued  upon  these  securities,  the  corporation 
would  have  a  right  of  action  against  them.]     Some  remedy.     [Williams,  J.     If  you 
can  establish  that  the  corporation  might  have  a  mandamus  to  compel  the  conservators 
to  appropriate  a  sufficient  portion  of  the  funds  in  their  hands  to  pay  these  bonds,  you 
certainly  will  advance  your  argument  a  long  way.]     It  would  require  very  strong 
language  to  shew  that  the  legislature  intended  to  prejudice  the  securities  of  these 
bond-holders :  it  never  could  have  been  intended  that  they  should  be  affected  by  mere 
inference  and  conjecture  to  be  drawn  from  an  act  of  parliament  to  which  they  were 
no  parties  and  of  which  they  had  no  notice.     The  securities  can  only  be  subsisting 
securities  by  retaining  the  liability  of  the  corporation.     It  is  said  that  the  plaintiffs 
have  as  good  a  remedy  against  the  new  body  as  they  had  against  the  old  one.     That, 
however,  is  not  so.     Edwards  v.  Lowndes,  1  Ellis  &  B.  81  is  an  authority  to  shew  that 
no  action  would  lie  against  them.     By  stat.  6  6.  4,  c.  exxxi.,  commissioners  were 
appointed  as  trustees  to  carry  out  the  purposes  of  the  act.     By  s.  91,  it  was  directed, 
that,  after  payment  of  the  expenses  of  the  act,  the  remainder  of  the  money  in  the 
hands  of  the  trustees  "  should  be  applied  at  the  discretion  of  the  said  trustees  "  in 
payment  of  various  things,  amongst  others,  "  in  paying  the  salary  of  the  organist  of 
B.  church,  and  in  reducing,  paying  off,  and  discharging  the  several  principal  sums  of 
money  (and  interest) "  borrowed  on  mortgage  by  virtue  of  the  act.     By  a  provisional 
order  of  the  general  board  of  health  (confirmed  by  stat.  13  &  14  Vict.  c.  108),  the 
powers  aud  duties  of  the  trustees  were  vested  in  the  local  board  of  health  for  B.     In 
an  action  on  the  case  by  the  organist  of  B.  church  against  the  local  board  of  [742] 
health,  for  a  breach  of  duty  in  not  paying  his  salary,  alleging  that  they  had  sufficient 
funds  for  the  purpose,  it  appeared  at  the  trial  that  the  board  had  funds  applicable  to 
the  payment  of  the  salary,  though  the  mortgage-debt  not  yet  paid  exceeded  the  cash 
balance  in  hand  :  and  it  was  held  that  the  board  and  the  organist  stood  in  the  relation 
of  trustee  and  cestui  que  trust,  and  that,  in  the  absence  of  a  specific  appropriation  of 
a  part  of  the  fund  to  the  plaintiff,  no  action  at  law  lay, — the  remedy  being  in  equity. 
And  in  the  judgment  of  Lord  Campbell,  the  case  of  Cane  v.  Chapman,  5  Ad.  &  E.  547, 
1  New  &  P.  104,  which  was  cited  as  an  authority  to  shew  that  such  an  action  would 
lie,  is  very  strongly  commented  upon,  if  not  expressly  overturned.     If  the  corporation 
have  power  to  procure  the  funds  to  be  applied  in  the  manner  suggested,  they  are  not 
in  the  position  of  persons  from  whom  the  funds  which  they  have  charged  have  been 
taken  away  by  act  of  the  law,  and  the  performance  by  them  of  the  condition  has  not 
become  impossible.     And,  if  the  performance  has  become  impossible  by  the  act  of  the 
obligors  themselves, — without  whose  assent  the  Conservancy  Act  would  never  have 
been  passed, — the  obligation  is  not  discharged.     [Erie,  C.  J.     The  fund  originally 
charged  was,  the  western  tolls,  that  is,  the  tolls  received  above  London  Bridge.     By 
the  Conservancy  Act,  the  whole  of  the  tolls  both  above  and  below  bridge  are  blended 
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into  one  common  fund  :  and  the  claims  of  the  bond-holders  arc  now  charged  upon  the 
whole.]     That  does  not  affect  the  argument. 

Ekle,  C.  J.  I  am  of  opinion  that  our  judgment  upon  this  demurrer  ought  to  lie 
for  the  defendants.  The  defendants  entered  into  an  obligation  subject  to  a  condition 
of  paying  an  annuity  of  351.  to  one  Anthony  Brown,  his  executors,  &c,  payable  out 
of  the  tolls  [743]  which  are  recited  in  the  act  of  parliament  under  which  the  bond 
was  made  (8  A:  9  Vict.  c.  i.)  to  be  payable  by  virtue  of  several  acts  for  improving  the 
navigation  of  the  River  Thames  westward  of  London  Bridge;  and  the  duly  of  the 
defendants  under  their  bond  was  to  apply  those  tolls  in  payment  of  the  annuity,  if 
the  tolls  were  sufficient  for  that  purpose  :  and,  if  they  could  not  by  law  so  apply  the 
tolls,  they  are  not  liable  on  their  bond.  For  some  years  after  the  bond  was  given, 
the  tolls  were  collected  and  the  annuity  paid.  But,  in  the  year  1857,  an  act  of 
parliament  passed  to  provide  for  the  conservancy  of  the  River  Thames ;  and  in  that 
act  of  parliament  are  contained  certain  provisions  which  afford  a  defence  against  the 
claim  of  the  plaintiffs  in  the  present  action.  The  right  which  the  plaintiffs  had  under 
this  bond  was,  a  right  to  compel  the  corporation  of  London,  so  long  as  they  could 
legally  receive  the  tolls  in  question,  and  such  tolls  were  sufficient,  to  pay  them  the 
annuity.     That  was  the  extent  of  their  security. 

Now,  the  act  of  parliament  (20  A  21  Vict.  c.  exlvii.)  recites  an  agreement  between 
the  Crown  and  the  corporation  of  London  for  the  settlement  of  disputes  between  them 
relative  to  the  ownership  of  the  lied  and  soil  of  the  Thames,  and  creates  (s.  2)  a  new 
corporation  by  the  name  of  "  The  conservators  of  the  River  Thames,"  in  whom  are 
vested  (s.  50)  all  the  estate  and  interest  of  the  corporation  of  London  and  the  Crown 
in  the  bed  and  soil  of  the  river  from  Staines  to  Yantlet  Creek.  It  blends  the  tolls 
and  duties  receivable  above  London  Bridge  with  those  receivable  below  London  Bridge 
down  to  Yantlet  Creek.  It  creates  one  common  fund,  and  charges  that  one  common 
fund  with  one  common  set  of  liabilities:  and,  having  in  effect  transferred  to  the 
conservators  the  powers,  authorities,  and  privileges  which  were  before  vested  in  the 
corpo-[744]-ration  witli  respect  to  the  River  Thames,  and  in  particular  the  right  to 
receive  tolls,  including  the  tolls  out  of  which  the  annuity  in  question  was  to  be  paid, 
the  act  then  contains,  in  s.  136,  an  appropriation  of  the  fund  thus  created,  in  the  first 
place,  to  the  payment  of  the  expenses  of  obtaining  and  passing  the  act,  or  incident 
thereto,  and  afterwards  in  carrying  the  act  into  execution. 

It  seems  to  me  that  the  attention  of  the  legislature  was  not  specifically  drawn  to 
the  rights  and  liabilities  under  these  bonds.  There  is  no  express  enactment  on  the 
subject,  as  I  cannot  help  thinking  there  would  have  been  if  it  had  been  present  in  the 
minds  of  the  framers  of  the  act.  But,  under  the  136th  section,  the  tolls  are  applicable 
to  the  carrying  the  act  into  execution;  and  several  subsequent  sections  shew  that  it 
u.is  contemplated  that  the  "conservancy  fund"  should  be  charged  with  the  liabilities 
which  had  been  charged  upon  the  tolls  before  they  were  transferred  to  the  new  body. 
And  that,  I  think,  authorized  the  conservators  to  pay  these  annuities.  The  1 38th section 
provides,  that,  "after  the  expiration  of  three  years  from  the  commencement  of  this 
act,  if  it  shall  at  any  time  appear  at  any  annual  audit  of  the  accounts  of  the  con- 
servators, that  the  moneys  received  by  them  from  any  source  within  the  previous  year, 
and  which  shall  lie  applicable  to  the  purposes  of  the  conservancy,  shall  have  been  more 
than  sufficient  to  pay  the  expenses  of  the  conservators  within  such  year,  then  such 
surplus  shall  lie  applied  in  paying  off  any  moneys  which  may  have  been  raised  by  the 
conservators  under  the  authority  of  this  act,  and  also  any  moneys  which  for  the  time 
being  may  bo  due  and  owing  on  the  credit  of  the  fines,  rents,  tolls,  and  other  dues  and 
profits  by  this  act  given  to,  or  vested  in,  or  authorized  to  be  received  by,  the  con- 
servators."    Clear   1   am  that  the  legislature  must  have  [745]  contemplated  thai  the 

annual  tolls  had  been  applied  to  the  payment  of  the  annual  charges.    Then  c ; 

the  l.'i'.nh  section,  which  provides  for  the  ultimate  application  of  the  surplus  of  the 

conservancy  fund,  and  which  enacts  that,  "when  all  the  m ys  which  may   have 

been  raised  by  the  conservators  under  the  authority  of  this  act,  and  which  for  the 
time  being  may  be   due   and    owing   on    the   Credit    of    the    lines,  rents,  lolls,  and    Othei 

dues  and  profits  by  this  ail  given  to  or  vested  in  or  authorized  to  be  received  by  the 
conservators  shall  have  been  repaid,  with  all  interest  which  may  have  aoorued  due  in 
respect  thereof,  the  surplus  of  the  conservancy  fund  shall  be  applied  in  reduction  of 
such  of  the  tolls  by  this  ad  authorized  to  be  taken  as  the  conservators  shall  from  time 
to  time  think  it  expedient  to  reduce  ;  and,  in   case   there  shall   lie  any  surplus  of   the 
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said  fund  after  the  said  tolls  shall  have  been  •.•educed  to  such  extent  as  the  conservators 
shall  think  fit,  such  surplus  shall  be  applied  to  and  for  such  purposes  and  in  such 
manner  as  parliament  shall  direct."  It  seems  to  me  that  the  operation  of  these 
sections  is,  to  take  away  from  the  corporation  of  London  the  legal  right  to  receive 
the  tolls  out  of  which  these  annuities  are  payable.  The  duty  of  the  corporation  was 
to  demand  and  collect  these  tolls  as  long  as  they  had  a  legal  right  to  do  so,  and, 
having  received  them,  to  appropriate  the  money  towards  the  satisfaction  and  payment 
of  the  charges  upon  them.  The  act  of  parliament,  as  I  read  it,  has  taken  away  from 
the  corporation  the  power  of  collecting  the  tolls,  and  transferred  it  to  the  newly 
constituted  body  of  conservators,  and  has  imposed  upon  the  conservators  themselves 
the  duty  of  applying  the  tolls  in  the  way  mentioned.  And  it  seems  to  me  that  the 
conservators  would  be  doing  an  act  of  very  questionable  validity  in  law,  if,  having 
received  tolls  out  of  which  they  were  bound  to  pay  these  annuities,  [746]  they  were 
to  hand  them  over  to  a  third  person  for  the  purpose  of  making  the  payment.  They 
would  be  in  peril  of  being  called  upon  to  make  good  his  default,  in  the  event  of  any 
improper  application  of  the  fund.  The  act  of  parliament  has  in  my  opinion  created  a 
direct  obligation  on  the  conservators  to  receive  and  apply  the  whole  of  the  tolls 
whether  westward  or  eastward  of  London  Bridge  ;  and,  having  imposed  that  obligation 
and  that  duty  on  the  conservators,  it  has  to  my  mind  taken  it  out  of  the  legal  power 
of  the  corporation  of  the  city  of  London  to  pay  these  annuities  out  of  tolls  which  they 
could  no  longer  receive. 

Much  has  been  said  about  parliament  not  intending  that  the  holders  of  these  bonds 
should  be  prejudiced  or  deprived  of  any  remedy.  And  they  are  supposed  to  have  a 
certain  marketable  value  by  reason  of  the  right  of  the  obligees  to  resort  to  an  action 
or  other  proceeding  against  the  corporation  of  London  if  the}'  failed  duly  to  collect 
and  apply  the  tolls.  To  my  mind  that  is  a  very  shadowy  and  imperceptible  value. 
The  annuities  are  chargeable  on  a  given  fund  :  if  that  fund  is  available  and  solvent, 
the  holders  of  the  bonds  will  receive  their  annuities  :  if  the  fund  fails,  I  cannot  see 
what  advantage  could  accrue  to  the  parties  from  obtaining  a  nominal  judgment  against 
the  corporation.  The  obligees  have  the  same  power  of  seeing  to  the  application  of 
the  fund  in  the  hands  of  the  conservators  as  they  would  have  had  in  the  hands  of  the 
original  obligors.  I  do  not  know  whether  an  action  would  lie  :  but,  according  to  my 
experience  when  I  was  in  the  court  of  Queen's  Bench,  if  a  certain  fund  were  granted 
to  a  corporate  body,  and  that  fund  was  charged  with  a  debt  by  virtue  of  an  act  of 
parliament,  the  corporation  might  be  compelled  by  mandamus  to  apply  the  fund  in 
the  manner  directed  by  the  act.  But,  whether  the  remedy  be  by  action  at  law,  by 
mandamus,  or  by  suit  [747]  in  equity,  I  do  not  think  there  is  any  practical  difficulty 
in  the  way  of  the  holders  of  these  bonds  enforcing  payment  out  of  the  tolls,  if  sufficient. 
The  learned  counsel  for  the  plaintiffs  seemed  to  suggest,  if  I  correctly  apprehended 
the  tenor  of  his  argument,  that  the  obligors  might  sue  the  corporation,  and  then  the 
corporation  might  have  a  remedy  over  against  the  conservators.  I  am  at  a  loss  to 
see  what  legal  remedy  the  corporation  could  have  against  the  conservators.  And  if 
they  could,  there  would  be  extreme  inconvenience  in  such  a  circuitous  remedy. 
Having  given  my  best  attention  to  the  arguments  urged  on  both  sides,  the  conclusion 
I  feel  compelled  to  come  to  is,  that  the  Conservancy  Act  affords  a  good  defence  to 
the  corporation  against  this  action,  and  that  there  should  be  judgment  for  the 
defendants. 

Williams,  J.  I  am  of  the  same  opinion.  The  instrument  upon  which  this  action 
is  brought  is  not  an  absolute  contract  on  the  part  of  the  defendants  to  pay  the  several 
sums  mentioned  in  the  bonds.  But  it  is  a  contract  with  a  condition.  Now,  the  law 
as  to  such  contracts  is  clear.  If  the  condition  has  been  performed,  the  obligation  is 
discharged  :  and  it  is  equally  discharged,  if,  instead  of  the  condition  having  been 
performed,  its  performance  has  been  prevented  by  the  act  of  God  or  the  act  of  the 
law.  The  question  therefore  is,  whether  upon  the  whole  record  it  appears  that  the 
performance  of  the  condition  of  this  bond  has  been  prevented  by  an  act  of  the  law. 
It  seems  to  me  that  it  has.  The  effect  of  the  statute  of  20  &  21  Vict.  c.  cxlvii.,  is  this, 
that,  whereas  the  obligation  was  that  the  corporation  of  London  should  pay  these 
annuities  out  of  the  proceeds  of  certain  tolls,  the  statute  has  brought  it  about  that 
the  corporation  no  longer  have  any  power  to  collect  those  tolls.  It  has  therefore 
become  impossible  for  the  defendants  to  pay  [748]  the  annuities  out  of  those  tolls, 
unless,  indeed,  it  can  be  successfully  contended  that  the  new  body,  the  Thames  con- 
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Bervators,  can  be  considered  as  receiving  the  tolls  as  trustees  or  receivers  on  behalf  of 
the  corporation  of  London.  It  may  be  that  the  defendants  might  be  able  to  procure 
from  the  conservators,  either  from  their  sense  of  propriety,  or  from  motives  of  con- 
venience, or  from  a  consciousness  that  they  themselves  may  be  ultimately  liable,  funds 
arising  from  the  moneys  collected  by  them  sufficient  to  enable  them  to  discharge  the 
annuities.  And  even  that,  I  apprehend,  would  not  be  a  payment  by  the  defendants 
out  of  the  tolls.  But  it  is  a  very  different  question  whether  the  corporation  have  by 
act  of  law  been  prevented  from  discharging  their  obligation  by  payment.  It  is 
difficult  to  say  that  the  Thames  conservators  could  be  said  in  any  sense  to  be  trustees  or 
receivers  for  the  corporation.  It  may  be, — though  upon  that  I  offer  no  opinion, — that 
the  plaintiffs  might  by  resorting  to  a  court  of  equity  compel  the  conservators  to  pay 
these  annuities.  But  that  would  only  shew  that  they  were  in  some  sort  trustees  Eor 
the  plaintiffs.  The  question  is  whether  they  can  be  considered  as  trustees  for  the 
defendants.  I  see  nothing  in  the  act  of  parliament  to  warrant  the  conclusion  that 
they  are  so.  I  think  there  is  no  pretence  for  saying  that  the  defendants  any  longer 
have,  either  by  themselves  or  by  any  other  persons  as  trustees  for  them,  power  to 
collect  these  tolls  and  apply  them  to  the  payment  of  these  annuities.  They  have  been 
prevented  by  act  of  law  from  receiving  the  fund  upon  which  the  annuities  are  charged, 
and  consequently  from  discharging  the  duties  imposed  upon  them  as  obligors  to  pay 
them.  The  20  &  21  Vict.  c.  cxlvii.,  is  a  public  act,  and  therefore  1  think  the  passing 
of  it  cannot  be  said  to  have  been  procured  by  the  obligors,  so  as  to  bring  the  case 
within  the  rule  that  [749]  the  performance  of  a  condition  is  not  excused  by  reason  of 
its  having  become  impossible,  where  such  impossibility  of  performance  has  been  brought 
about  by  the  acts  or  conduct  of  the  obligor  himself. 

Wir.LES,  J.  As  I  understand  this  case,  the  bonds  in  question  were  given  by  the 
corporation  of  London,  in  the  ordinary  form,  for  a  penal  sum  of  20001.  each,  con- 
ditioned for  payment  of  a  yearly  sum  out  of  the  tolls  and  duties  payable  by  virtue 
of  certain  acts  for  improving  the  navigation  of  the  river  Thames  westward  of  London 
Bridge,  which  may  be  called  for  the  sake  of  brevity  the  western  tolls,  with  an  option 
to  the  obligors,  if  they  thought  fit,  upon  giving  six  months'  notice,  to  redeem  the 
annuity  by  payment  of  the  principal  with  all  arrears.  In  substance, — no  notice 
having  been  given, — the  instrument  is  simply  a  bond  for  payment  of  an  annuity  out 
of  the  western  tolls.  Then  comes  the  Thames  Conservancy  Act,  20  &  2 1  Viet.  c.  cxlvii., 
by  which  all  the  tolls  and  duties  formerly  received  by  the  corporation  of  London  are 
taken  away  from  them  and  vested,  in  a  newly  created  corporate  body  called  "The 
conservators  of  the  Thames."  I  will  assume, — for  I  think  that  has  been  sufficiently 
established  by  the  l-'isthand  l.'i'.ith  sections  of  the  act,— that  the  conservators  have 
a  duty  imposed  upon  them,  alter  discharging  certain  expenses  referred  to  in  the  act, 
to  apply  all  the  tolls  and  duties,  as  well  the  western  as  the  eastern,  to  the  payment, 
amongst  other  charges,  of  the  annuities  in  question.  There  is  no  provision  in  express 
terms  that  the  liability  of  the  corporation  of  Loin  Ion  is  to  cease  altogether;  nor  is 
there  anything  in  the  act  of  parliament  from  which  that  ran  be  inferred,  except  the 
provisions  I  have  referred  to.  And  I  apprehend  there  is  nothing  upon  which  the 
defence  to  this  ad  inn  can  be  rested,  unless  it  be  that  rule  [750]  of  law  which  has 
been  relied  upon  in  the  very  able  argument  of  Mr.  Mellish,  viz.  that,  where  the 
performance  of  the  condition  of  a  bond  has  become  impossible  by  act  of  law,  the 
obligation  is  saved.  Upon  that  rule  of  law  only  can  it  be  maintained  thai  the  corpora 
tion  are  absolved  from  their  engagement.  Before  coming  to  consider  that  question, 
I  must  say  that  we  are  dealing  with  what  appears  to  me  to  be  a  very  grave  matter, 
viz.  the  alleged  cancellation  by  the  effect  of  an  act  of  parliament  of  a  contract  which 
lias  been  entered  into  between  two  parties.  I  must  own  that,  if  t li.it  proposition  were 
stated  to  me,  I  should  scan  the  act  of  parliament  very  closely  before  I  could  arrive  al 
the  conclusion  that  such  was  to  be  its  operation.  1  cannot  help  doing  bo  here.  I  have 
not  gathered  from  the  argument,  nor  do  1  End,  on  looking  at  the  statute  it  elf, 
anything  which  either  expressly  or  by  necessary  implication  produces  that  result  ;  and 
it  is  only  upon  the  principle  relied  on  by  Mr.  Mellish  that  this  defence  can  be 
sustained.  1  apprehend, — and  I  Bay  it  with  profound  deference  and  respect  for  the 
opinions  of  the  rest  of  the  court,  but,  though  cbnscious  thai  I  am  in  all  probability 
wrong,  I  am  bound  to  express  the  opinion  which  I  have  formed,  that  principle  is 
not  applicable  here,  but  that  it  applies  to  the  case  oi  an  absolute  physical  impossibility. 

I  exclude  the  case  of   performance   becoming  illegal.      In    iO   In    as   t  he  tolls  to  which 
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the  condition  of  the  bond  refers  by  the  Conservancy  Act  applied  to  purposes  other 
than  the  payment  of  these  annuities,  I  conceive  that  act  has  made  it  impossible  that 
the  condition  should  be  performed.  In  this  respect  I  take  it  the  case  stands  upon 
the  same  footing  as  the  tolls  in  the  repealed  act  of  parliament  in  the  case  of  Davis  v. 
Cary,  15  Q.  B.  418.  It  is  quite  clear,  that,  if  an  act  of  parliament  states  that  a  fund 
shall  be  applied  in  a  particular  way,  it  cannot  be  [751]  applied  in  any  other  way.  Here, 
it  would  be  illegal  for  the  conservators  to  apply  the  colls  in  any  other  way  than  that 
pointed  out  by  the  statute,  and  consequently  illegal  to  apply  them  in  payment  of  these 
annuities.  So  far  I  agree  with  what  has  fallen  from  my  Lord  and  my  Brother  Williams. 
But,  as  at  present  advised,  my  opinion  altogether  varies  from  theirs,  on  the  ground 
that  this  plea  does  not  state  that  there  are  not  at  this  moment  in  the  hands  of  the 
conservators,  after  payment  of  all  expenses  and  other  matters  charged  upon  the  con- 
servancy fund,  moneys  arising  from  the  western  tolls  sufficient  to  meet  the  annuities, 
or  some  part  thereof.  I  apprehend  the  plea  could  not  truly  have  said  so.  The 
amendment  which  has  been  consented  to  states  that  the  corporation  duly  applied  to 
the  purposes  of  the  acts  all  moneys  which  came  to  their  hands,  or  which  they  had  a 
right  to  receive,  down  to  the  time  of  the  passing  of  the  Conservancy  Act.  The  plea 
does  not  state,  and  I  presume  it  could  not,  or  it  would  have  been  stated  in  the 
amendment,  that  the  conservators  had  not  since  the  passing  of  the  act  received 
moneys  in  respect  of  the  western  tolls,  over  and  above  the  purposes  to  which  those 
tolls  or  the  general  fund  are  made  applicable  by  the  new  provision,  towards  payment 
of  these  annuities  or  some  part  thereof.  It  is  in  respect  of  these  tolls  that  it  appears 
to  me  that  the  defendants,  the  corporation  of  London,  are  liable.  I  see  nothing  at  all 
inconsistent  or  unreasonable  in  holding  that  they  are  bound  to  see  to  the  application  of 
these  tolls  to  the  satisfaction  of  the  annuities.  The  tolls  are  still  existing  in  point  of 
fact,  and  capable  of  being  applied  to  the  purpose  to  which  they  were  originally 
destined.  They  are,  it  is  true, — that  is,  the  power  of  receiving  them  is, — taken  away 
from  the  corporation  by  the  statute,  and  vested  in  the  conservators.  But  it  must  be 
remembered  that  you  must  hold  one  of  two  things,  [752]— either  that  the  plaintiffs 
are  driven  to  receive  payment  from  the  hands  of  the  conservators,  in  respect  of  a  new 
liability  arising  under  the  act  of  parliament,  by  action  at  law,  by  mandamus,  or  by 
bill  in  equity  (an  alternative  which  I  cannot  look  upon  as  being  practically  equivalent 
to  a  clear  and  certain  remedy  by  action  on  the  bond,  and  which  may  compel  the 
plaintiffs  to  run  the  gauntlet  of  the  several  courts  in  order  to  ascertain  and  enforce 
their  rights),  or  (that  which  appears  to  me  to  be  equally  rational  and  is  more  consistent 
with  my  notions  of  the  propriety  of  keeping  all  contracts  inviolate  except  where  they 
are  interfered  with  by  the  express  provisions  of  an  act  of  parliament)  you  may  say  that 
the  corporation  still  remain  liable  to  see  to  the  proper  application  of  the  western  tolls. 
I  see  no  reason  why  they  should  not  procure  that  to  be  done  :  on  the  contrary,  I  can 
see  very  good  reason  why  they  should.  In  the  section  immediately  following  that 
which  incorporates  the  conservators,  viz.  in  s.  3,  I  find  that  the  corporation  of  London 
is  amply  represented  at  the  board, — of  the  twelve  conservators,  one  being  the  Lord 
Mayor,  two  aldermen,  and  four  common  councilmen.  They  have  therefore  abundant 
means  of  persuading  the  board  of  conservators  to  apply  the  funds  applicable  under 
the  Conservancy  Act  in  discharge  of  their  liability  on  these  bonds.  If  they  fail  to 
do  so,  I  must  confess  I  see  no  reason  why  the  plaintiffs  should  not  sue  the  corporation 
upon  the  bonds,  and  apply  that  sort  of  pressure  to  the  conservators.  It  seems  to  me 
to  be  much  more  reasonable  to  hold  that  the  intention  of  the  legislature  was,  that  the 
conservators  should  become  primarily  liable,  and  that  in  respect  of  funds  more 
extensive  than  those  which  were  originally  made  applicable  to  the  payment  of  the 
particular  charges  ;  but  that  the  corporation  should  still  remain  liable  and  bound  to 
see  to  the  application  [753]  of  the  original  and  more  limited  fund.  That  is  the 
substance  of  my  opinion  on  the  matter.  I  do  not  feel  at  all  pressed  by  the  argument 
which  was  urged  by  Mr.  Mellish  as  to  the  accounts  under  the  new  state  of  things 
being  blended.  That  is  a  mere  matter  of  figures.  I  do  not  see  why  the  accounts 
should  not  be  dissected,  so  as  to  shew  what  portion  of  the  tolls  remains  specifically 
applicable  to  the  payment  of  these  annuities.  I  have  perhaps  gone  into  the  explana- 
tion of  my  views  at  too  great  length  :  but,  as  I  have  the  misfortune  to  differ  from  my 
Lord  and  my  two  learned  Brothers,  I  thought  it  more  satisfactory  and  more  respectful 
to  them  that  I  should  fully  state  the  opinion  which  I  entertain. 

Keating,  J.     I  am  of  opinion  that  the  defendants  are  entitled  to  the  judgment  of 
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the  court  upon  this  record.  At  the  time  these  bonds  were  entered  into,  the  corporal  inn 
of  London  wore  charged  with  the  conservancy  of  the  River  Thames  between  Staines 
Bridge  and  Yantlet  Creek,  and  had  vested  in  them  the  right  to  receive  the  tolls  in 
question  and  the  power  to  charge  them.  The  condition  of  the  bonds  upon  which  the 
action  is  brought  recites  the  act  of  parliament  under  which  the  tolls  are  charged  with 
these  moneys  ;  and  then  it  goes  on  to  state  the  condition  to  be,  that,  if  the  said  mayor, 
iV-e.,  should,  according  to  the  true  intent  and  meaning  of  the  said  act  of  parliament, 
out  of  the  tolls  and  duties  granted  and  made  payable  by  virtue  of  the  said  acts,  well 
and  truly  pay  unto  the  obligee,  his  executors,  &c.,  an  annuity  of  351.,  &c.,  the  obligation 
should  be  void,  &c.  What,  then,  was  the  obligation  of  the  defendants!  To  pay  the 
annuity  out  of  these  tolls  according  to  the  true  intent  and  meaning  of  the  existing 
acts  of  parliament.  Has  the  power  of  the  corporation  to  perform  that  condition  been 
subsequently  [754]  rendered  impossible  by  act  of  law?  I  am  of  opinion  that  it  has. 
The  statute  20  &  21  Vict.  c.  cxlvii.,  takes  away  the  conservancy  of  the  River  Thames 
entirely  from  the  corporation  of  London,  and  vests  it  in  a  body  then  newly  created 
under  the  name  of  "the  Conservators  of  the  River  Thames," — a  body  which,  though 
it  contains  among  its  members  some  individuals  of  the  corporation  of  London,  is  a 
totally  different  and  distinct  body  from  that  corporation.  It  is  clear  that  the  tolls 
are  vested  in  this  new  body:  and  it  seems  to  be  conceded  that  the  statute  imposes 
upon  them  the  obligation  out  of  those  tolls  to  pay  the  bonds  in  question,  amongst 
other  charges  and  incumbrances.  How  the  holders  are  to  enforce  their  remedy  against 
them,  for  the  purposes  of  to-day,  appears  to  me  to  be  wholly  immaterial.  That  the 
conservators  are  liable  to  pay  these  bonds,  and  that  the  tolls  in  question  are  charged 
with  the  payment  of  them,  seems  quite  clear :  and,  indeed,  this  too  was  conceded  by 
Mr.  Lush.  But  it  is  said  that  the  payment  must  take  place  through  the  medium  of 
the  corporation.  I  do  not  think  that  is  the  correct  reading  of  the  act  of  parliament. 
It  appears  to  me  that  the  power  of  the  corporation  to  perform  the  obligation  by  paying 
the  money  out  of  the  tolls  and  duties  granted  and  made  payable  by  virtue  of  the  acts 
recited  in  the  condition,  has,  by  the  admission  of  the  plaintiff,  become  impossible  by 
act  of  law.  I  will  not  repeat  what  has  already  been  said  with  greater  force  by  my 
Lord  and  my  Brother  Williams.  I  will  only  say,  that,  for  the  reasons  they  have  given, 
it  seems  to  me  that  the  effect  of  the  Conservancy  Act  clearly  is  to  render  impossible 
the  performance  of  the  obligation  by  the  corporation,  and  that  the  defendants  are 
entitled  to  judgment. 

Judgment  for  the  defendants. 

[755]     Reade  v.  Conquest.     Feb.  25th,  1861. 

[S.  C.  30  L.  J.  C.  P.  209 ;  3  L.  T.  888 ;  7  Jur.  N.  S.  265  ;  9  W.  B.  434.     See  subsequent 

proceedings,  11  C.  B.  N.  S.  179.     Discussed,  Tool  v.  Young,  187-1,  L.  R.  '.)  Q.  B.  527. 
Distinguished,  Warm  v.  Seelohm,  1888,  39  Ch.  D.  81.] 

Dramatizing  a  novel  and  causing  it  to  be  represented  on  the  stage  without  the  author's 
consent  is  no  infringement  of  his  copyright  therein. 

This  was  an  action  lor  an  alleged  infringement  by  the  defendant  of  the  plaintiffs 
copyright. 

The  first  count  of  the  declaration  stated,  that,  after  the  passing  of  a  certain  act  of 
parliament  made  and  passed  in  the  third  year  of  the  reign  of  His  late  Majesty  King 
William  the  Fourth,  for  amending  the  laws  relating  to  dramatic  literary  property 
(■'  &  i  \V.  4,  c.  !•">),  and  after  the  making  and  passing  of  a  certain  other  act  of  parlia- 
ment   made   and    passed    in   a   session  of  parliament   hoMcn   in  the  fifth  and  sixth  ycai  ■ 

of  the  reign  of  Her  Majesty  Queen  victoria,  for  amending  the  law  of  copyright 
(o  iV.  li  Vict.  C.    15),  and  before  and  at  the  times  of  the  representation  and  performance 

and  the  causing  of  the  representation  and  performance  by  the  defendant  in  that  count 
thereinafter  mentioned,  be  the  plaintiff  was  and  is  the  duly  registered  author  ami 

proprietor  of,  and  had  and  still  has  the  aole  liberty  of  representing  and  causing  to  be 
represented  at  any  place  or  places  of  dramatic  entertainment  in  Great  Britain,  a  certain 

duly  registered  plav  or  dramatic  piece  or  entertainment  i po  ed  bj  turn  the  plaint  til', 

called  " Gold " :  Neverthele  ,  after  the  passing  of  the  said  acts,  and  within  twelve 
calendar  months  oexl   before  the  commencement  of  this  suit,  while  the  plaintiff  was 

C.  P,  xx.— 10* 
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such  author  and  proprietor,  and  had  such  sole  liberty  as  aforesaid,  the  defendant,  on 
divers,  to  wit,  one  hundred  occasions,  without  the  consent  in  writing  of  the  plaintiff 
first  had  and  obtained,  represented  and  performed,  and  caused  to  be  represented  and 
performed,  divers  parts  of  the  said  play  or  dramatic  piece  or  entertainment,  at  a  certain 
place  of  dramatic  entertain-[756]-ment  in  England,  to  wit,  at  the  Grecian  Theatre,  in 
the  county  of  Middlesex,  contrary  to  the  said  statutes,  and  to  the  great  damage  of 
the  plaintiff';  whereby  and  by  force  of  the  statutes  in  such  case  made  and  provided, 
the  defendant  had  forfeited  and  become  liable  to  pay  to  the  plaintiff  the  sum  of  40s. 
in  respect  of  each  and  every  such  representation, — each  of  the  said  sums  of  40s.  being 
respectively  the  greatest  damage  arising  respectively  out  of  the  injury  or  loss  sustained 
by  the  plaintiff  from  the  said  representations  respectively  :  yet  the  defendant  had  not 
paid  the  said  sums,  or  either  of  them,  or  any  part  thereof. 

Second  count, — that,  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant  thereinafter  mentioned,  there  was  subsisting  copyright  in  a  certain 
duly  registered  book,  namely,  a  tale,  novel,  or  story  intituled  "  It  is  never  too  late  to 
mend  ;"  and  the  plaintiff  was  then  the  duly  registered  proprietor  of  such  copyright, 
and  the  defendant,  while  such  copyright  was  still  subsisting,  and  while  the  plaintiff 
was  the  proprietor  thereof  as  aforesaid,  and  after  the  passing  of  an  act  made  and 
passed  in  the  session  of  parliament  holden  in  the  fifth  and  sixth  years  of  the  reign  of 
Her  present  Majesty,  for  amending  the  law  of  copyright  (5  &  6  Vict.  c.  45),  the  defen- 
dant, without  the  consent  of  the  plaintiff,  dramatized  the  said  novel,  tale,  or  story,  and 
book,  and  publicly  represented  and  performed,  and  caused  to  be  represented  and 
performed,  as  a  drama,  on  divers,  to  wit,  one  hundred  occasions,  the  said  book  and 
the  said  novel,  tale,  or  story,  at  a  certain  place  of  dramatic  entertainment  in  England, 
to  wit,  the  Grecian  Theatre,  in  the  county  of  Middlesex,  for  profit  and  reward  to  the 
defendant ;  and  thereby  the  sale  of  the  said  book  was  greatly  injured,  and  the  plaintiff, 
by  reason  of  the  premises  in  that  count,  was  prevented  from  selling  many  copies  [757] 
of  the  said  book  which  he  would  otherwise  have  sold  at  a  great  profit  to  the  plaintiff', 
and  would  also  be  prevented  from  selling  many  other  copies  of  the  said  book  which 
he  would  otherwise  have  been  able  to  sell  at  a  great  profit  to  the  plaintiff;  and  the 
plaintiff'  also  had  been  and  was  and  would  be  wholly  prevented  from  dramatizing  the 
said  book,  novel,  and  story,  and  from  selling  it  as  dramatized,  and  from  selling  or 
letting  to  managers  of  theatres  and  others  the  right  of  performing  it  as  dramatized  : 
Claim,  5001. 

The  defendant  demurred  to  the  second  count,  the  ground  of  demurrer  stated  in 
the  margin  being,  "that  the  acts  complained  of,  viz.  the  defendant's  dramatizing  the 
plaintiff's  novel,  and  representing  the  said  drama,  were  no  infringement  of  the  plaintiff's 
copyright,  and  not  wrongful  acts."     Joinder. 

Lush,  Q,  C.,  in  support  of  the  demurrer  (a).  Copyright,  whatever  it  may  formerly 
have  been,  is  now  only  the  creature  of  the  statute.  [Erie,  C.  J.  Two  noble  and  learned 
lords  gave  elaborate  opinions  to  that  effect  in  Jefferys  v.  Booseij,  4  House  of  Lords  Cases, 
815  ;  but  that  was  not  the  adjudication  of  the  House.]  Dramatic  copyright  is  protected 
by  the  3  &  4  W.  4,  c.  15.  The  plaintiffs  case  clearly  does  not  fall  [758]  within  that. 
He  is  not  the  author  of  any  "  tragedy,  comedy,  play,  opera,  farce,  or  any  other  dramatic 
piece  or  entertainment : "  he  is  the  author  of  a  book  from  which  the  defendant  has 
gathered  the  materials  for  constructing  a  dramatic  entertainment.  Then  the  Copyright 
Act,  5  &  6  Vict.  c.  45,  does  not  prohibit  the  dramatizing  or  representing  on  the  stage 
the  plot  or  story  of  a  published  novel :  but  merely  the  multiplication  without  the 
consent  of  the  author  of  a  published  book.  Neither  statute,  therefore,  applies  to  the 
present  case.  [Erie,  C.  J.  The  Dramatic  Copyright  Act  only  applies  to  the  representing 
at  a  place  of  dramatic  entertainment  a  tragedy,  &c,  the  production  of  the  author's  brain, 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

"  1.  Copyright  is  defined  by  statute  to  be  the  sole  and  exclusive  liberty  of  printing 
or  otherwise  multiplying  copies  of  a  book ;  and  the  right  of  an  author  does  not  extend 
beyond  the  right  so  defined  :  5  &  6  Vict.  c.  45,  s.  1  : 

"  2.  Piracy,  or  the  infringement  of  copyright,  does  not  extend  beyond  illegally 
printing  copies  of  a  book  in  which  there  is  copyright,  or  publishing  copies  illegally 
printed  :  s.  15  : 

"  3.  Dramatizing  a  novel  is  no  infringement  of  copyright :  it  is  no  more  than  reading 
or  reciting  in  public  the  novel,  or  parts  of  it.' 
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whether  printed  and  published  or  not,  Williams,  J.  I  should  have  thought  that  what 
is  complained  of  in  the  second  count  would  rather  tend  to  increase  the  sale  of  the 
plaintiff's  book.  In  Mwray  v.  Elliston,  5  B.  &  Aid.  657,  the  manager  of  Drury  Lane 
Theatre  was  held  not  liable  to  an  action  for  having  publicly  represented  for  profit  an 
abridgment  of  Lord  Byron's  tragedy  of  Marino  Faliero,  without  the  consent  of  the 
owner  of  the  copyright,  although  the  tragedy  had  been  previously  printed  anil  published 
for  sale.]  The  argument  which  was  there  successfully  urged  on  the  part  of  the  defen- 
dant was,  that  persons  go  to  a  theatrical  entertainment,  "not  to  read  the  work,  or  to 
hear  it  read,  but  to  see  the  combined  effect  of  poetry,  scenery,  and  acting.  Now,  of 
these  three  things,  two  are  not  produced  by  the  author  of  the  work  ;  and  the  combined 
effect  is  just  as  much  a  new  production,  and  even  more  so  than  the  printed  abridgment 
of  a  work  (a)1.  There  are  many  instances  in  which  works  published  have  thus,  without 
permission  of  their  authors,  been  brought  upon  the  stage.  The  safe  rule  for  the  court 
to  lay  down  is,  that  an  author  is  only  [759]  protected  from  the  piracy  of  his  book  itself, 
or  some  colourable  imitation  of  it." 

Coryton,  contra  (as)8.  By  the  5  &  6  Vict.  c.  45,  s.  2,  copyright  is  construed  to  mean 
the  sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying  copies  of  a  book 
(including  "  every  volume,  part  or  division  of  a  volume,  pamphlet,  sheet  of  letter- 
press," &c.)  or  a  dramatic  piece  (including  "every  tragedy,  comedy,  play,  opera,  farce, 
or  other  scenic,  musical,  or  dramatic  entertainment ").  If  dramatic  copyright  do  not 
extend  to  a  case  like  the  present,  it  is  difficult  to  see  what  it  does  embrace.  A  right 
of  this  description  is  protected  by  the  French  law:  see  Le  Blanc's  work  on  Piracy. 
[Erie,  C.  J.  Perhaps  the  only  way  in  which  the  author  of  a  novel  can  protect  himself 
from  this  sort  of  infringement)  is,  by  dramatizing  it  himself.]  May  he  not  do  so  at 
any  time'?  The  statute  is  merely  declaratory  of  the  common  law  on  the  subject.  In 
Turner  v.  Robinson,  10  Irish  Chan.  Rep.  121,  510, — where  the  question  was,  whether 
at  common  law  the  owner  of  a  picture  had  a  right  before  publication  to  prevent  any 
copy  being  made  of  it, — the  Master  of  the  Polls  says  (p.  131) :  "There  is  no  statute 
for  the  protection  of  the  copyright  in  a  painting.  The  only  remedies,  therefore,  which 
a  painter  has  in  case  of  piracy,  are, — first,  an  action  at  the  common  law,— secondly,  a 
suit  in  [760]  equity  for  an  injunction,  founded  on  the  common-law  right, — thirdly, 
a  suit  in  equity,  where  the  piracy  has  been  accompanied  by  circumstances  of  fraud, 
or  breach  of  trust,  confidence,  or  contract,  express  or  implied.  With  respect  to  the 
common-law  right,  it  is  laid  down  by  Lord  Cottenham,  in  Prince  Albert  v.  Strange, 
1  M'N.  &  G.  25,  42,  1  Hall  &  Twells,  1, — 'The  property  of  an  author  or  composer  of 
any  work,  whether  of  literature,  art,  or  science,  in  such  work  unpublished,  and  kept 
for  his  private  use  or  pleasure,  cannot  be  disputed,  aftei  the  many  decisions  in  which 
that  proposition  has  been  affirmed  or  assumed.'  Most  of  the  authorities  on  the  subject 
are  collected  and  referred  to  in  that  case.  That  a  picture  is  analogous  to  a  manuscript 
appears  also  from  the  opinion  of  Lord  Cranworth  in  Jefferys  v.  Baosey,  1  House  of  Lords 
Gases,  833.  Lord  St.  Leonards,  in  giving  judgment  in  that  case,  said, — 'The  common 
law  does  give  a  man  who  has  composed  a  work  a  light  to  that  composition,  just  as  he 
has  a  right  to  any  other  pari  of  his  persona]  property  ;  but  the  question  of  the  right 
of  excluding  all  the  world  from  copying,  and  of  himself  claiming  the  exclusive  right 
of  for  ever  copying  his  own  composition  alter  he  has  published  it  to  the  world,  is  a 
totally  different  thing.'  The  opinion  of  Lord  Brougham  was  to  the  same  effect.  It 
is  not  necessary  to  go  through  the  authorities  collected  in  the  eases  to  which  1  have 
referred,  as  1  apprehend  it  is  clear,  that,  by  the  common  law,  copyright  or  protection 
exists  in  favour  of  works  of  literature,  art,  or  science,  to  this  limited  extent  only,  that, 
while  they  remain  unpublished,  no  person  can  pirate  them,  but   that,  after  publication, 

(a)1  Gyles  v.  Wilcox,  2  Atk.  111. 

(a)'2  The  points  marked  for  argument  on  the  part  of  the  plaint  ill'  were  as 
follows  :  — 

"  1.   That  the  author  of  a  dramatic  composition  has  at  the  com i  law  a   right,  as 

regards  its  public  representation,  analogous  to  that  of  copyright  ;  and  thai  Buob  right 

is  not  invalidated  by  the  publication  oi  such  composition  in  a  f< ot  expressly 

adapted  to  the  stage  : 

"2.  That  the  dramatizing  and  representing  on  the  public  stage  of  a  composition 

dramatic  in  essence,  though  not  in  form,  is  an  infringement  ol  such  right  as  modified 
by  statute." 
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they  are  by  the  common  law  unprotected.  There  has  been  much  difference  of  opinion 
on  this  subject  amongst  the  judges  in  England  ;  but  the  law  is  now  considered  to  be 
as  I  have  stated  it."  Lord  Chancellor  Brad}',  on  that  case  coming  before  him  on  appeal 
(10  [761]  Irish  Chan.  Rep.  510),  said:  "The  copyright  in  books  is  protected  by 
the  8  Anne,  c.  19 ;  copyright  in  engravings  is  also  guarded  by  statute  ;  and  that  in  a 
species  of  works  of  art  very  analogous  to  that  now  under  the  consideration  of  the 
court,  viz.  sculpture,  is  protected  by  the  38  G.  3,  c.  71,  and  the  54  G.  3,  c.  56:  but 
copyright  of  this  statutory  kind,  which  may  be  said  to  arise  from  publication,  and 
which  was  intended  to  induce  persons  to  publish  their  works  without  danger  to  their 
property,  has  never  been  created  in  the  same  way  as  regards  paintings  ;  therefore,  the 
owner  of  such  works  of  art  cannot  rest  upon  statutory  copyright,  and  he  is  thrown 
back  upon  what  was  discussed  at  length  in  the  latter  part  of  the  argument  addressed 
to  us,  viz.  his  copyright  at  common  law."  The  contention  of  Mr.  Justice  Yates  in 
Millar  v.  'Taylor,  4  Burr.  2303,  2355,  23G8,  can  hardly  apply  to  things  which  are  con- 
stantly undergoing  modification.  Nihil  quod  est  contra  rationem  est  licitum :  Co. 
Litt.  97  b.  :  and  see  the  commentary  of  Lord  Coke  on  the  words  of  Littleton,  §  213, 
"Of  common  right,"  Co.  Litt.  142  a.  Lord  Mansfield,  in  his  very  learned  judgment 
in  Millar  v.  Taylor,  says, — pp.  2398,  2399, — "  From  what  source  is  the  common  law 
drawn,  which  is  admitted  to  be  so  clear,  in  respect  of  the  copy  before  publication.? 
From  this  argument, — because  it  is  just  that  an  author  should  reap  the  pecuniary 
profits  of  his  own  ingenuity  and  labour.  It  is  just  that  another  should  not  use  his 
name  without  his  consent.  It  is  fit  that  he  should  judge  when  to  publish,  or  whether 
he  ever  will  publish.  It  is  fit  he  should  not  only  choose  the  time,  but  the  manner  of 
publication  ;  how  many  ;  what  volume  ;  what  print.  It  is  fit  he  should  choose  to 
whose  care  he  will  trust  the  accuracy  and  correctness  of  the  impression  ;  in  whose 
honesty  he  will  confide  not  to  foist  in  additions  :  with  other  reasonings  of  the  same 
effect.  [762]  I  allow  them  sufficient  to  shew  it  is  agreeable  to  the'  principles  of  right 
and  wrong,  the  fitness  of  things,  convenience,  and  policy,  and  therefore  to  the  common 
law,  to  protect  the  copy  before  publication.  But  the  same  reasons  hold  after  the 
author  has  published.  He  can  reap  no  pecuniary  profit,  if,  the  next  moment  after  his 
work  comes  out,  it  may  be  pirated  upon  worse  paper  and  in  worse  print,  and  in  a 
cheaper  volume.  The  8th  of  Queen  Anne  is  no  answer.  We  are  considering  the 
common  law,  upon  principles  before  and  independent  of  that  act.  The  author  may 
not  only  be  deprived  of  any  profit,  but  lose  the  expense  he  has  been  at.  He  is  no 
more  master  of  the  use  of  his  own  Dame.  He  has  no  control  over  the  correctness  of 
his  own  work.  He  cannot  prevent  additions.  He  cannot  retract  errors.  He  cannot 
amend,  or  cancel  a  faulty  edition.  Any  one  may  print,  pirate,  and  perpetuate  the 
imperfections,  to  the  disgrace  and  against  the  will  of  the  author  ;  may  propagate 
sentiments  under  his  name  which  he  disapproves,  repents,  and  is  ashamed  of.  He 
can  exercise  no  discretion  as  to  the  manner  in  which  or  the  persons  by  whom  his  work 
shall  be  published.  For  these  and  many  more  reasons,  it  seems  to  me  just  and  fit  to 
protect  the  copy  after  publication.  All  objections  which  hold  as  much  to  the  kind 
of  property  before  as  to  the  kind  of  property  after  publication  go  for  nothing :  they 
prove  too  much.  There  is  no  peculiar  objection  to  the  property  after,  except  that 
the  copy  is  necessarily  made  common  after  the  book  is  once  published.  Does  a  transfer 
of  paper  upon  which  it  is  printed  necessarily  transfer  the  copy,  more  than  the  transfer 
of  paper  upon  which  the  book  is  written  ?  The  argument  turns  in  a  circle.  '  The 
copy  is  made  common,  because  the  law  does  not  protect  it ;  and  the  law  cannot  protect 
it  because  it  is  made  common.'  The  author  does  not  mean  to  make  it  common  :  and, 
if  [763]  the  law  says  he  ought  to  have  the  copy  after  publication,  it  is  a  several 
property,  easily  protected,  ascertained,  and  secured.  The  whole,  then,  must  finally 
resolve  in  this  question,  whether  it  is  agreeable  to  natural  principles,  moral  justice, 
and  fitness,  to  allow  him  the  copy  after  publication  as  well  as  before.  The  general 
consent  of  this  kingdom  for  ages  is  on  the  affirmative  side.  The  legislative  authority 
has  taken  it  for  granted,  and  interposed  penalties  to  protect  it  for  a  time."  The  judges 
there  were  by  a  majority  of  three  (Lord  Mansfield,  ami  .Mr.  Justice  Willes,  and  Mr. 
Justice  Aston)  against  the  opinion  of  one  (Mr.  Justice  Yates)  in  favour  of  the  common- 
law  right.  The  term  of  copyright  as  provided  by  the  5  &  6  Vict.  c.  45,  is  by  s.  20 
extended  and  applied  to  the  liberty  of  representing  dramatic  pieces  under  the  3  & 
4  \Y.  4,  c.  15. 

Lush,  Q.  C,  in  reply.     It  is  too  late  now  to  say  that  copyright  existed  at  common 
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law.  [Williams,  J.  Lord  Campbell  intimated  a  pretty  strong  opinion  in  Boosey  v. 
Jefferys,  in  the  Exchequer  Chamber,  6  Exeh.  580,  that  there  was  do  copyright  at 
common  law.     Erie,  C.  J.     In  Donaldson  \.   Beckett,  4  Burr.  2408,  2  Bro.  P.  C.  L29, 

eight  of  the  judges  (against  four)  thought  there  was.]  In  giving  his  opinion  in  the 
House  of  Lords  in  Jefferys  v.  Boosey,  Lord  Brougham  says  (4  House  of  Lords  Cases, 
961):  "  The  difference  of  opinion  among  the  learned  judges  on  the  various  points  of 
the  present  case  are  not  greater  than  existed  when  Donaldson  v.  Beckett  was  decided 
here  in  1774,  and  when,  in  1769,  in  the  case  of  Millar  v.  Taylor,  the  judges  of  the 
court  of  King's  Bench  had  been  divided  in  opinion  for  the  lirst  time  since  Lord  Mans 
field  presided  in  that  court.  In  this  House  they  were,  if  we  reckon  Lord  Mansfield, 
equally  divided  upon  the  main  question,  whether  or  not  the  action  at  common  law  is 
taken  away  by  the  [764]  statute,  supposing  it  to  have  been  competent  before;  and 
they  were  divided  as  nine  (or  with  Lord  Mansfield  ten)  to  three,  and  as  eight  to  four, 
upon  the  two  questions  touching  the  previously  existing  common-law  right.  This 
House,  however,  reversed  the  decree,  under  appeal,  in  accordance  with  the  opinion 
given  on  the  main  point  by  the  majority  of  the  judges;  and,  upon  the  general  ques 
tion  of  literary  property  at  common  law,  no  judgment  whatever  was  pronounced." 
That  question,  however,  does  not  arise  here.  It  is  not  suggested  that  the  defendant 
multiplied  copies  of  the  plaintiff's  book.  The  complaint  is,  that  the  defendant  has 
dramatized  the  story  and  caused  it  to  be  represented  at  his  theatre.  There  is  no 
authority  for  saying  that  this  was  any  offence  at  common  law,  or  any  invasion  of  the 
plaintiffs  common-law  right :  and  it  is  clear  that  the  representing  on  the  stage  is  no 
infringement  of  the  plaintiff's  right  under  the  statute  :  Coleman  v.  Waihen,  5  T.  R.  245. 
[Williams,  J.  Did  it  appear  there  that  "  The  Agreeable  Surprise  "had  been  printed 
and  published?]  The  report  is  silent  as  to  that:  but  it  must  have  been  published, 
for  the  action  was  brought  for  penalties  under  the  8  Anne,  c.  19.  All  that  was 
decided  in  Tinner  v.  Robinson,  10  Irish  Chan.  Rep.  121,  510,  was,  that  merely  shewing 
a  manuscript  or  a  picture  was  no  publication.  No  case  has  ever  decided  that  the 
author  of  a  dramatic  piece  had  a  right  at  common  law  to  prevent  its  representation 
on  the  stage.  Then,  as  to  the  statutes,  the  right  is  plain  and  well  defined.  The 
.'i  iV-  4  W.  4,  c.  15,  which  professes  to  be  an  extension  of  the  54  G.  3,  c.  156,  gives  the 
author  of  a  dramatic  piece  the  sole  liberty  of  representing  or  causing  it  to  be  repre- 
sented at  any  place  of  dramatic  entertainment:  and  the  20th  section  of  the  5  &  6 
Vict.  c.  45,  extends  the  provisions  of  that  act  to  musical  compositions,  and  applies  the 
provisions  as  to  [765]  copyright  in  books  to  dramatic  pieces  («).  The  question  is 
whether  that  which  is  here  charged  in  the  second  count  is  an  infringement  of  the 
plaintiff's  copyright  in  the  novel.     It  is  submitted  that  it  is  not. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court  (A) : — 

The  second  count  of  the  declaration  in  this  case  alleged  that  the  plaintiff  was  the 
duly  registered  proprietor  of  the  copyright  in  a  certain  registered  book,  viz.  a  tale 
or  novel  or  story  intituled  "It  is  never  too  late  to  mend,"  and  complained  that  the 
defendant,  without  the  plaintiff's  consent,  dramatized  the  said  novel,  and  caused  it  to 
be  publicly  represented  and  performed  as  a  drama  at  the  Grecian  Theatre,  for  profit, 
and  thereby  the  sale  of  the  book  was  injured,  &c. 

To  this  count  there  was  a  demurrer:  and  it  was  insisted  on  the  part  of  the  defen 
dant  that  representing  the  incidents  of  a  published  novel  in  a  dramatic  form  upon  tin- 
stage,  although  done  publicly  and  for  profit,  is  not  an  infringement  of  the  plaintill  s 
copyright  therein  :  and  we  are  of  opinion  that  the  defendant's  contention  is  correct. 

The  light  claimed  by  the  plaintiff  was  twofold,  first,  he  contended  that  his 
statutable  right  was  infringed  by  the  act  of  the  defendant.  It  was  held,  however, 
in  the  case  of  Coleman  \.  Waihen,  5  T.  R,  245,  that  representing  a  public  dramatic 
piece  of  the  plaintiff's  upon  the  stage  was  not  a  publication  within  the  meaning  of  the 

8  Anne,  c.   19,  so  as  to  subject  the  [766]  defendant  to  the  penalty  imposed  by  the 

statute.  And  the  line  1  section  of  the  5  ,V  6  Vict.  0.  I"',  defining  "copyright  "  to  mean 
"the  sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying  copies  ol  any 
Subject  to  which  tin'  said  word  is  herein  applied,"  86611)8  to  furnish  a   complete  answer 

(ft)  See  Russell  v.  Smith,  12  Q.  B.  217. 

(b)   The   judges    present    at    the    argument     "ere,    laic,   ( '.    .1.,    Williams,    J.,    and 

Keating,  J.,  Willes,  J.,  being  engaged  in  the  Divorce  C t. 
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to  the  plaintiff's  claim  under  the  statute.  Nor,  indeed,  did  he  much  rely  on  it :  his 
main  reliance  was  placed  upon  the  general  ground,  that,  even  if  his  statutable  right 
had  not  been  infringed,  yet  that,  as  an  author,  he  had  a  copyright  at  common  law, 
concurrently  with,  but  more  extensive  than,  his  right  under  the  statute  ;  and  that 
such  common-law  right  had  been  invaded  by  the  act  of  the  defendant. 

Now,  it  is  not  necessary,  in  order  to  decide  the  present  case,  to  consider  the 
question  upon  which  so  much  learning  has  been  exhausted,  viz.  whether  anterior  to 
the  statute  of  Anne  there  existed  a  copyright  at  common  law  in  published  books  more 
extensive  in  its  nature  and  duration  than  the  right  conferred  or  expressed  by  that 
statute.  There  can,  we  think,  be  no  doubt  that  the  weight  of  authority  in  the  time 
of  Lord  Mansfield  was  in  favour  of  the  existence  of  such  a  right :  although  the  doctrine 
has  found  less  favour  in  more  modern  times  :  but  the  continued  existence  of  any  such 
right  after  the  passing  of  the  statute  of  Anne  was  distinctly  denied  by  the  majority 
of  the  judges  in  the  celebrated  case  of  Donah  I. -nm  v.  Beckett,  4  Burr.  2408,  2  Bro.  P.  C. 
129  :  and  the  case  itself  expressly  decides  that  no  such  right  exists  after  the  expira- 
tion of  the  period  prescribed  by  that  act. 

The  question,  therefore,  seems  narrowed  to  this,  namely,  whether  the  statute  of 
Anne,  having  confessedly  put  an  end  to  such  a  right  (if  it  ever  existed)  after  the  period 
it  prescribes,  has  yet  preserved  it  during  the  currency  of  such  period.  That  it  has 
done  [767]  so  is  a  proposition  which  we  think  it  difficult  for  the  plaintiff  to  maintain. 
That  a  common-law  right  of  action  attaches  upon  an  invasion  of  the  copyright  created 
by  statute,  was  decided  in  the  case  of  Beckford  v.  Hood,  7  T.  R.  (520,  and  followed  in 
several  other  eases.  But  we  are  not  aware  of  any  case,  since  Millar  v.  Taylor,  4  Burr. 
2303,  was  over-ruled  by  the  House  of  Lords,  which  decides  or  recognizee  that  an 
author  of  a  published  work  has  any  other  than  the  statutable  copyright  therein. 

In  the  case  of  Muiray  v.  Elliston,  5  B.  &  Aid.  657  (before  the  3  A:  4  W.  4,  c.  15), 
Lord  Byron's  tragedy  of  Marino  Faliero,  the  copyright  in  which  belonged  to  the 
plaintiff,  had  been  abridged  by  curtailing  the  dialogue  and  soliloquies,  and  publicly 
acted  and  represented  in  that  form  by  the  defendant  at  Drury  Lane  Theatre  for  profit, 
— the  advertizements  describing  it  as  Lord  Byron's  tragedy  :  a  bill  for  an  injunction 
having  been  filed,  a  case  was  sent  for  the  opinion  of  the  court  of  Queen's  Bench, 
whether  the  plaintiff  could  maintain  an  action  against  the  defendant  under  the  circum- 
stances. The  argument  for  the  plaintiff  there  was  put  upon  the  same  ground  as  in  the 
present  case  :  but  the  court  certified  that  no  action  would  lie, — a  decision  which 
appears  in  point  against  the  plaintiff  upon  this  record. 

That  much  might  be  urged  in  favour  of  the  common-law  right,  if  the  question 
were  res  integra,  cannot  be  doubted  by  any  one  who  has  read  the  learned  judgments 
of  the  majority  of  the  court  in  Millar  v.  Taylor,  and  (on  the  part  of  my  Brother 
Keating  and  myself,  I  must  be  allowed  to  add)  of  Mr.  Justice  Erie  in  the  case  of 
Jefferys  v.  Boosey,  4  House  of  Lords  Cases,  S7G.  But  it  was  the  opinion  of  a  large 
majority  of  the  judges  and  law  lords  in  that  case,  that  the  time  had  passed  when  the 
question  was  open  to  discussion,  and  that  it  [768]  must  now  be  considered  to  be 
settled  that  copyright  in  a  published  work  only  exists  by  statute. 

The  learned  counsel  for  the  plaintiff  in  his  argument  cited  a  case  of  Turner  v. 
Robinson,  10  Irish  Chan.  Rep.  121  (on  appeal,  p.  510),  in  which  it  was  supposed  the 
Master  of  the  Rolls  in  Ireland  had  taken  a  view  favourable  to  the  plaintiff's  claim  in 
the  present  case.  Upon  looking  to  the  report,  however,  it  will  be  found  that  the 
opinon  of  that  learned  judge  is  directly  opposed  to  such  a  claim.  In  that  case,  the 
plaintiff  had  applied  for  an  injunction  to  prevent  the  defendant  from  pirating  an 
original  picture  of  the  death  of  Chatterton,  of  which  the  plaintiff  was  proprietor, 
by  means  of  stereoscopia  apparatus.  The  Master  of  the  Rolls,  being  of  opinion,  upon 
the  facts,  that  there  had  been  no  publication  of  the  picture,  and  that  the  imitation 
was  a  piracy,  granted  the  injunction  :  but  his  opinion  upon  the  point  involved  in  the 
claim  of  the  plaintiff  upon  this  record  was  thus  expressed.  "  It  is  not  necessary,"  said 
that  learned  judge,  "to  go  through  the  authorities  collected  in  the  cases  to  which  I 
have  referred  (a),  as  I  apprehend  it  is  clear  that  by  the  common  law  copyright  or 
protection  exists  in  favour  of  works  of  literature,  art,  or  science,  to  this  limited  extent 
only,  that,  while  they  remain  unpublished,  no  person  can  pirate  them,  but  that,  after 

(a)  Prince  Albert  v.  Strange,  1  M'N.  &  G.  25,  1  Hall  &  Twells,  1  :  Jefferys  v.  Boosey, 
4  House  of  Lords  Cases,  SI 5. 
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publication,  they  are  by  common  law  unprotected.  There  has  been  much  difference 
of  opinion  on  this  subject  among  the  judges  in  England  :  but  the  law  is  now  con- 
sidered to  be  as  I  have  stated  it." 

The  opinion  of  the  Master  of  the  Rolls  in  Ireland  may  therefore  be  added  to  the 
weight  of  authority  in  this  country  in  favour  of  the  position  that  copyright  or  [769] 
protection  to  works  of  literature  after  they  have  been  published,  exists  only  by  statute. 

In  our  opinion  the  defendant  is  entitled  to  the  judgment  of  the  court  upon  this 
demurrer. 

Judgment  for  the  defendant. 

Alfred  Chapman  v.  Callis.    Feb.  8th,  1861. 

[S.  C.  30  L.  J.  C.  P.  241  ;  3  L.  T.  890  ;  7  Jur.  N.  S.  995  ;  9  W.  R.  375.] 

On  the  4th  of  June,  the  plaintiff  wrote  to  one  T.  C.  as  follows, — "  I  agree  to  take  over 
the  quarter  of  the  ship  '  Conrad  '  on  account  of  your  debt  to  me,  it  being  under- 
stood between  us  that  I  take  delivery  from  the  discharge  of  the  cargo  she  has  now 
on  board  after  her  arrival  at  S.,  all  liabilities,  &c,  after  being  discharged  to  belong 
to  me." — T.  C.  subsequently  made  an  arrangement  with  his  creditors,  which  was 
embodied  in  the  following  memorandum, — "July  14,  1858.  We  the  undersigned 
agree  to  purchase  the  ships  in  the  annexed  statement,  at  the  prices  there  put  down, 
in  the  proportions  set  down  opposite  to  our  names,  it  being  understood  as  part  of 
this  agreement  that  the  debts  owing  by  you  to  us  as  annexed  be  taken  to  their  full 
amount  in  payment  or  part  payment  of  the  said  purchases." — This  memorandum 
was  signed  by  the  plaintiff  as  purchaser  of  sixteen  sixty-fourths  of  the  "Conrad  "  for 
7741.  on  account  of  his  debt  of  8 1 01.  T.  C.  executed  a  bill  of  sale  of  the  shares  to  the 
plaintiff  on  the  14th  of  September,  which  was  registered  on  the  18th. — On  the  30th 
of  September,  the  defendant  entered  into  the  following  contract  with  the  plaintiff, 
—  "I  have  this  day  bought  from  you  sixteen  sixty-fourth  shares  of  the  barque 
'  Conrad,'  now  registered  in  your  name  at  the  Custom  House,  for  the  sum  of  7001. 
and  all  liabilities  or  profits  on  the  said  shares  from  the  time  of  your  purchase  from 
Mr.  T.  C.  for  which  you  are  liable  as  owner  in  any  way,  or  entitled  to  if  there  be 
any  profits  or  balance  in  your  favour.  It  is  understood  and  agreed  that  the  said 
liabilities,  if  any,  are  to  be  assumed  and  paid  by  me  over  and  above  the  aforesaid 
sum  of  7001.  ;  and  if,  on  the  other  hand,  there  is  any  balance  or  profits  coming  to 
you  on  the  said  shares,  the  same  is  to  belong  to  me,  and  I  am  to  receive  the  same 
for  my  own  private  benefit." — The  terms  of  this  agreement  were  afterwards  embodied 
in  a  bill  of  sale,  which  was  registered  on  the  15th  of  November. — The  ship's  husband 
having  incurred  certain  debts  for  necessaries  supplied  to  the  ship  between  the  31st 
of  July  and  the  8th  of  August,  the  plaintiff  paid  the  amount,  and  sued  the  defendant, 
who  it  appeared  had  notice  of  the  memorandum  of  the  14th  of  July,  but  not  of  the 
letter  of  the  4th  of  June: — Held,  that  the  plaintiff  was  not  entitled  to  recover, 
inasmuch  as  there  was  no  evidence  to  shew  that  he  had  incurred  any  legal  liability 
to  T.  C.  in  respect  of  the  goods  so  supplied. — Whether  the  plaintiff  was  precluded 
by  the  55th  section  of  the  Merchant  Shipping  Act,  1854,  17  &  is  Vict.  c.  ml,  from 
suing  upon  the  agreement  of  the  30th  of  September, — quiere? 

The  first  count  of  the  declaration  stated  that  the  plaintiff  sold  to  the  defendant, 
and  the  defendant  bought  from  the  plaintiff,  sixteen  sixty  fourth  parts  [770]  Or  shares 
of  the  barque  "Conrad,"  at  or  for  the  price  or  sum  of  7001.,  payable  by  the  defendant 
to  the  plaintiff  for  the  same  at  the  time  and  in  the  manner  then  agreed    upon    by  and 

between  them,  and  upon  the  terms,  among  other  things,  that  the  defendants  should 

be  entitled  to  all  the  profits,  if  any,  and  should  bear  and  pay  all  the  liabilities,  mi  and 
in  respect  of  the  said  parts  or  shares  to  which  the  plaintiff  was  or  should  be  entitled 
or  liable  as  owner  thereof,  from  the  time  when  tin'  plaintiff  had  purchased  the  said 

parts  or  shares  from  Thomas  Chapman,  and  that-  the  said  liabilities,  it  any,  should  be 
assumed  and  paid  by  the  defendant  over  and  above  the  sum  of  "mil.:  Averment, 
that  certain  liabilities  of  the  plaintiff  Oi  and  in  rasped  of  the  said  parts  or  shares 
within  the  true  intent  and  meaning  of  the  said  agreement,  amounting  to  a  large 
sum  of  money,  arose  and  accrued  before  suit:  and  thai,  although  all  conditions 
precedent   were   fulfilled,   and    everything    happened,    and   all    times   elapsed,  necessary 
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to  entitle  the  plaintiff  to  have  the  said  liabilities  assumed  and  paid  by  the  defendant, 
and  to  maintain  this  action  for  the  breach  of  the  said  agreement  by  the  defendant 
thereinafter  mentioned,  yet  the  defendant  had  not  assumed  or  paid  the  said  liabilities, 
or  any  part  thereof;  and  that,  by  reason  thereof,  the  plaintiff  had  been  obliged  to 
pay  and  discharge,  and  had  paid  and  discharged  them,  to  a  large  amount,  to  wit, 
391.  14s.  lid. 

There  was  also  a  count  for  money  paid,  and  a  count  for  money  found  due  upon 
accounts  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  a  traverse  of  the  sale  to  him  of  the 
shares  in  the  said  barque  upon  the  terms  in  that  count  alleged, — secondly,  to  the  first 
count,  that  no  such  liabilities  of  the  plaintiff  on  and  in  respect  of  the  said  shares  arose 
or  accrued  from  the  time  when  the  plaintiff  had  pur-[771]  chased  the  said  shares  from 
the  said  Thomas  Chapman, — thirdly,  to  the  first  count,  a  denial  of  the  breach  of  the 
agreement, — fourthly,  to  the  residue  of  the  declaration,  never  indebted  :  whereupon 
issue  was  joined. 

The  cause  was  tried  before  Martin,  B.,  at  the  Liverpool  Summer  Assizes,  1,860, 
when  the  following  facts  appeared  in  evidence :  —  One  Thomas  Chapman  being 
possessed  of  thirty-two  sixty-fourth  shares  of  a  vessel  called  the  "Conrad,"  an 
arrangement  was  in  June,  1858,  entered  into  between  him  and  the  plaintiff  for  the 
purchase  by  the  latter  of  sixteen  sixty-fourth  shares,  on  account  of  a  debt  owing 
to  the  plaintiff*  from  Thomas  Chapman.  The  terms  of  this  arrangement  were 
embodied  in  a  letter  addressed  by  the  plaintiff  Thomas  Chapman,  as  follows  : — 

"June  4th,  1858. 
"My  dear  Sir, — I  agree  to  take  over  the  quarter  of  the  ship  'Conrad'  on  account 
of  your  debt  to  me,  it  being  understood  between  us,  that,  as  the  ship  will  soon  be  off 
her  present  voyage,  I  take  delivery  from  the  discharge  of  the  cargo  she  has  now  on 
board  after  her  arrival  at  Swansea,  as  she  may  stand  clear  of  all  debts  and  assets;  all 
liabilities,  debits,  or  assets  after  being  discharged,  to  belong  to  me.  I  am  sorry  to  hear 
that  you  think  she  will  lose  money  on  her  present  voyage. 

"  Alfred  Chapman." 

A  general  arrangement  shortly  afterwards  took  place  between  Thomas  Chapman 
and  his  creditors,  who  all  signed  a  document  to  the  following  effect  : — 

"Mr.  Thomas  Chapman.  "Liverpool,  July  14th,  1858. 

"Sir, — We  the  undersigned  agree  to  purchase  the  ships  in  the  annexed  statement 
at  the  prices  there  put  [772]  down,  in  the  proportions  set  down  opposite  to  our  names  : 
it  being  understood  as  part  of  this  agreement,  that  the  debts  owing  by  you  to  us  as 
annexed  be  taken  to  their  full  amount  in  payment  or  part  payment  of  the  said 
purchases." 

The  plaintiff  signed  the  above  memorandum  as  one  of  the  creditors  :  and  by  the 
statement  annexed  it  appeared  that  he  signed  as  agreeing  to  purchase  sixteen  sixty- 
fourths  of  the  "Conrad,"  at  91.  per  ton,  equal  to  7741.,  his  debt  being  stated  at 
8101.  The  bill  of  sale  of  such  sixteen  sixty -fourths  of  the  "  Conrad  "  from  Thomas 
Chapman  to  the  plaintiff  was  executed  on  the  14th  of  September,  1S58,  and  registered 
on  the  18th. 

On  the  30th  of  September,  1858,  the  defendant  agreed  to  purchase  the  plaintiff's 
interest  in  the  "  Conrad  "  ;  the  terms  of  that  agreement  are  contained  in  the  following 
memorandum  : — 

"To  Mr.  Alfred  Chapman.  "Liverpool,  September  30,  1858. 

"Sir, — I  have  this  day  bought  from  you  sixteen  sixty-fourth  shares  of  the  barque 
'  Conrad,'  328,  now  registered  in  your  name  at  the  Custom  House,  for  the  sum  of 
7001.  and  all  liabilities  or  profits  on  the  said  shares  from  the  time  of  your  purchase 
from  Mr.  Thomas  Chapman  for  which  you  are  liable  as  owner  in  any  way,  or  entitled 
to  if  there  be  any  profits  or  balance  in  your  favour.  It  is  understood  and  agreed  that 
the  said  liabilities,  if  any,  are  to  be  assumed  and  paid  by  me  over  and  above  the  afore- 
said sum  of  7001.  :  and  if,  on  the  other  hand,  there  is  any  balance  or  profits  coming  to 
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you  on  the  s;iid  shares,  the  same  is  to  belong  to  me,  and  I  am  to  receive  the  same  for 
my  own  private  benefit.  Payment  by  my  acceptance  of  your  draft  at  six  months'  date, 
the  same  to  be  renewed  if  I  require  it  for  a  further  term  of  six  months,  adding  interest 
at  the  rate  of  51.  per  cent,  per  annum  on  the  renewal,  and,  [773]  if  required,  a  further 
renewal  of  one  half  (say  3501.)  for  six  months.  The  bill  of  sale  to  be  held  by  Mr. 
Thomas  Chapman  as  security  until  my  acceptance  is  paid. 

"Charles  Calms." 

The  plaintiff  at  the  same  time  executed  a  bill  of  sale  of  these  sixteen  sixty-fourth 
shares  to  the  defendant,  in  the  ordinary  form,  and  sent  it  to  Thomas  Chapman.  This 
bill  of  sale  was  registered  on  the  15th  of  November,  1859. 

The  "Conrad  "  discharged  her  cargo  at  Swansea  on  the  30th  of  July,  1858.  The 
liabilities  iti  respect  of  which  this  action  was  brought,  were  for  stores  supplied  to  the 
ship  between  the  31st  of  July,  1858,  and  the  9th  of  August, — the  plaintiff  having  paid 
to  the  executrix  of  Thomas  Chapman  (who  had  died  in  the  meantime)  391.  14s.  lid., 
the  proportion  due  upon  the  sixteen  sixty-fourths.  The  defendant  was  aware  of  the 
memorandum  of  agreement  signed  by  the  creditors  of  Thomas  Chapman  on  the  14th 
of  July,  1858  ;  but  there  was  no  evidence  that  he  had  any  knowledge  of  the  plaintiffs 
letter  of  the  4  th  of  June,  1858. 

<  )n  bbe  part  of  the  defendant  it  was  objected  that  the  memorandum  of  the  30th  of 
September,  1858,  was  inadmissible  in  evidence  and  invalid  in  law,  for  that  the  whole 
terms  of  the  contract  must  be  looked  for  in  the  subsequent  bill  of  sale  ;  and  that,  at 
all  events,  the  defendant  was  entitled  to  a  verdict  on  the  second  issue. 

The  learned  judge,  without  expressing  any  opinion,  directed  a  verdict  to  be  entered 
for  the  plaintiff  for  the  sum  claimed,  reserving  leave  to  the  defendant  to  move. 

Brett,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  [774]  or  a  nonsuit,  on  the  grounds, — "first,  that  there  was  no 
evidence  to  support  the  first  plea,  inasmuch  as  the  evidence  relied  on  for  that  purpose 
was  improperly  admitted,  or,  if  properly  admitted,  was  void  by  reason  of  the  enact- 
ments of  the  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104, — secondly,  because 
the  second  issue  ought  to  have  been  entered  for  the  defendant,  inasmuch  as  either 
there  was  no  legal  evidence  of  any  purchase,  or  the  true  date  of  the  purchase  by  the 
plaintiff  from  Thomas  Chapman  was  according  to  law  on  the  14th  of  September,  1858, 
at  the  earliest,  and  because  no  liability  was  shewn  to  have  fallen  on  the  plaintiff  after 
the  purchase  by  him  of  the  shares  in  the  ship  'Conrad'  from  Thomas  Chapman." 
He  referred  to  Duncan  v.  Tim/nil,  13  C.  1!.  258,  and  The  Liverpool  Borough  Bun!:  v. 
Turner,  6  Jurist,  N.  S.  935,  29  Law  J.,  Ch.  827. 

C.  A.  Russell  now  shewed  cause.  The  memorandum  of  the  30th  of  September, 
1858,  was  clearly  admissible  in  evidence  upon  the  principle  acted  upon  in  Harris  v. 
Rickett,  4  Huriat.  &  N.  1.  There,  a  trader  obtained  from  the  defendant  an  advance 
of  2001.,  for  which  he  verbally  agreed  to  give  a  bill  of  sale  of  all  his  property,  if  called 
upon  to  do  so.  On  receiving  the  money,  be  gave  to  the  defendant  a  promissory  note 
for  2001.,  a  memorandum  of  agreement  to  assign  some  property  expectant  on  the  death 
of  his  wife's  father,  together  with  a  policy  of  insurance,  and  also  another  memorandum 
of  agreement  to  pay  101.  yearly  as  bonus.  At  a  later  period,  on  being  requested,  he 
executed  a  bill  of  sale  of  all  his  property  to  the  defendant.  The  trader  having  become 
bankrupt,  his  assignees  brought  (rover  for  the  goods  which  the  defendant  had  seized 
under  the  bill  of  sale;  and  it  was  held  that  evidence  of  the  original  verbal  agreement 
was  admissible,  inasmuch  [775]  as  the  subsequent  written  agreement  did  not  contain, 
and  was  not  intended  to  contain,  the  whole  agreement  between  the  parties.  [Willes,  J. 
In  Myers  v.  Willis,  17  C.  B.  77,  where  it  was  sought  to  charge  a  party  whose  name 
appeared  on  the  register  as  owner  of  the  ship  for  contracts  entered  into  on  behalf  of 
the  ship  by  the  master,  a  contemporaneous  tetter  from  (he  grantor  of  the  bill  oi  sale 
shewing  that  it  was  only  given  as  a  collateral  security  for  a  loan,  was  received  as 
evidence.]  Then  it  is  said  that  the  memorandum  was  void  by  reason  oi  the  enact 
ments  of  the  Merchant  Shipping  Act,  1854,  IT  &  is  Vict  a  104  ;  and  the  cases  of 
Zhmcan  v.  Tindall  and  The  Liverpool  Borough  Bank  v.  Twrner  were  relied  upon.  /'< 
v.  Tilldall, — where  it  was  held  that  an  art  ion  will  not  lie  for  the  breach  of  an  executory 
contract  for  the  sale  or  transfer  of  a  ship,  unless  the  contract   Contains  a    recital   of   the 

certificate  of  registry,—  was  decided  upon  the  B  &  9  Vict  c.  89,  s.  34,  the  language  oi 

which  diil'e mi   ,il     1 1 < on  that  of  the  55th  section  oi  the  statute  now  m  force, 
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IT  .V  18  Vict.  c.  104.  And  The  Liverpool  Borough  Bank  v.  Turner  merely  decides  that 
a  court  of  equity  will  not  give  effect  to  an  unregistered  contract  to  assign  a  ship. 
This  is  the  case  of  a  collateral  contract.  In  Duncan  v.  Tindall,  Maule,  J.,  says, — 
13  C.  B.  270, — "Before  the  passing  of  this  act  (the  8  &  9  Vict.  c.  89),  there  had 
been  a  statute  of  34  G.  3,  c.  68,  in  force,  the  14th  section  of  which  contained  words 
expressly  including  executory  contracts,  and  providing  that  they  should  be  void  to 
all  intents  and  purposes,  unless  made  in  the  prescribed  form.  Such  language  as  that 
might  naturally  lead  to  a  doubt,  or  an  opinion  that,  whatever  else  besides  the  transfer 
of  the  property  in  a  ship  might  be  contemplated  by  the  contract,  the  want  of  a 
recital  of  the  certificate  of  registry  would  render  the  whole  contract  void,  even  for  a 
collateral  purpose,  such  as  [776]  the  mortgage  of  the  ship,  or  a  covenant  to  pay 
money.  This  difficulty  is  avoided  by  the  subsequent  and  the  existing  acts.  The 
provision  now  in  force  has  all  the  effect  of  the  34  G.  3,  c.  68,  s.  14,  as  to  avoiding 
executory  agreements  for  the  transfer  of  a  ship;  and  we  may  engraft  the  exception 
I  have  mentioned,  as  regards  their  validity  for  collateral  purposes,  without  limiting 
that  effect  so  far  as  the  present  action  is  concerned  :  and,  although  the  former  statutes 
were  not  interpreted  as  invalidating  every  stipulation  of  a  collateral  nature  contained 
in  an  instrument  invalid  as  a  transfer  of  a  ship,  yet  the  literal  meaning  of  the  words 
of  the  34  G.  3,  c.  68,  s.  14,  which  were  omitted  from  the  subsequent  acts,  might  have 
that  effect."  Besides,  the  collateral  agreement  could  not  have  been  inserted  in  the 
bill  of  sale,  since,  by  the  18  &  19  Vict.  c.  91,  s.  11,  it  is  provided  that,  "in  any  case 
in  which  any  bill  of  sale,  mortgage,  or  other  instrument  for  the  disposal  or  transfer 
of  any  ship  or  any  share  or  shares  therein,  or  of  any  interest  therein,  is  made  in  any 
form  or  contains  any  particulars  other  than  the  form  and  particulars  prescribed  and 
approved  for  the  purpose  by  or  in  pursuance  of  the  Merchant  Shipping  Act,  1854,  no 
registrar  shall  be  required  to  record  the  same  without  the  express  direction  of  the  com- 
missioners of  Her  Majesty's  customs."  The  second  branch  of  the  rule  depends  upon 
the  construction  of  the  contract  of  the  30th  of  September.  By  that  letter  the  defen- 
dant agrees  to  take  upon  himself  all  liabilities  ou  the  shares  from  the  time  of  the 
plaintiff's  purchase  from  Thomas  Chapman,  for  which  the  defendant  was  liable  as 
owner  in  any  way.  The  construction  contended  for  on  the  part  of  the  defendant 
is,  that  that  refers  to  a  liability  as  legal  owner,  and  consequently  that,  inasmuch  as 
he  could  not  legally  be  the  owner  of  the  shares  until  the  transfer  was  registered,  viz. 
on  the  14th  of  July,  he  [777]  could  not  be  liable  in  respect  of  goods  supplied  to  the 
ship  prior  to  that  date.  Looking,  however,  as  the  court  must  do,  at  all  the  surround- 
ing circumstances,  it  is  submitted  that  that  construction  does  not  carry  out  the  obvious 
intention  of  the  parties,  which  was  that  the  defendant  should  place  himself  to  all 
intents  and  purposes  in  the  same  position  with  respect  to  the  ship's  debts  as  the 
plaintiff  had  stood  in.  As  between  the  plaintiff  and  Thomas  Chapman,  it  is  manifest 
that  the  liability  which  the  former  incurred  was,  a  liability  to  all  charges  on  the  ship 
from  the  4th  of  June,  the  day  on  which  he  had  agreed  to  buy  the  shares. 

Brett,  in  support  of  the  rule.  There  was  no  evidence  to  support  the  first  issue. 
The  consideration  for  the  plaintiff's  promise  was  the  memorandum  of  the  30th  of 
September,  1858,  which  purported  to  be  a  sale  of  certain  shares  in  a  ship.  Now,  the 
registered  bill  of  sale  is  the  only  legal  evidence  of  the  transfer  of  a  ship  ;  an  executory 
contract  for  the  sale  cannot  be  enforced  either  at  law  or  in  equity.  The  former 
statutes,  it  is  true,— 26  G.  3,  c.  60,  s.  17,  34  G.  3,  c.  68,  s.  14,  4  G.  4,  c.  41,  s.  29, 
6  G.  4,  c.  110,  s.  31,  3  &  4  W.  4,  c.  55,  s.  31,  and  8  &  9  Vict.  c.  89,  s.  34,— contained 
negative  words  which  are  not  found  in  the  corresponding  enactment,  s.  55  of  the 
17  &  18  Vict.  c.  104.  But,  these  acts  being  passed  for  the  public  benefit,  and  the 
recent  statute  having  been  framed  with  a  view  to  the  consolidation  of  the  existing  law, 
it  must  be  read  as  if  it  contained  the  negative  words.  The  16th  section  of  the  26  G.  3, 
c.  60,  recited  that  "  the  provisions  made  in  and  by  the  recited  act  of  7  &  8  W.  3,  c.  22, 
touching  the  indorsement  on  certificates  of  registry,  in  case  of  any  alteration  of  the 
property  in  any  ship  or  vessel,  in  the  same  port  to  which  the  ship  or  vessel  belongs, 
had  been  found  insufficient;"  and  s.  17  enacted,  "that,  when  [778]  and  so  often  as 
the  property  in  any  ship  or  vessel  belonging  to  any  of  His  Majesty's  subjects  should 
be  transferred  to  any  other  or  others  of  His  Majesty's  subjects,  in  whole  or  in  part, 
the  certificate  of  the  registry  of  such  ship  or  vessel  should  be  truly  and  accurately 
recited  in  words  at  length  in  the  bill  or  other  instrument  of  sale  thereof,  and  that 
otherwise  such  bill  of  sale  should  be  utterly  null  and  void  to  all  intents  and  purposes." 
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This  was  followed  by  the  34  Gr.  3,  c.  68,  the  14th  section  of  which,  reciting  the  17th 
section  of  the  former  act,  enacted  "  that  no  transfer,  contract,  or  agreement  for  t  ransfer 
of  property  in  any  ship  or  vessel  made  or  intended  to  lie  made  after  Jan.  1,  17'J'i, 
should  be  valid  or  effectual  for  any  purpose  whatsoever,  either  in  law  or  in  equity, 
unless  such  transfer  or  contract  or  agreement  for  transfer  of  property  in  such  ship  or 
vessel  should  be  made  by  bill  of  sale  or  instrument  in  writing  containing  such  recital 
as  prescribed  by  1  he  said  recited  act."  Upon  this  statute  it  was  decided  in  I'.nldell  v. 
Leeder,  1  I!.  &  0.  327,  2  D.  &  K.  499,  that  an  executory  agreement  to  transfer  a  share 
of  a  vessel  was  void,  unless  it  contained  a  recital  of  the  certificate  of  registry.  The 
next  statute  is  the  4  G.  4,  c.  41,  the  29th  section  of  which  enacted,  "that,  when  and 
so  often  as  the  property  in  any  ship  or  vessel,  or  any  part  thereof,  belonging  to  any 
of  His  Majesty's  subjects,  shall,  after  registry  thereof,  be  sold  to  any  other  or  others 
of  His  Majesty's  subjects,  the  same  shall  be  transferred  by  bill  of  sale  or  other  instru- 
ment in  writing  containing  a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel, 
or  the  principal  contents  thereof,  otherwise  such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever  either  at  law  or  in  equity."  The  former  acts  were  repealed, 
and  the  29th  section  omits  all  mention  of  "contracts  or  agreements  for  the  transfer," 
&C  Then  came  the  G  (4.  4,  e.  110,  [779]  the  2nd  section  of  which  gave  a  form  of 
certificate  of  registry,  the  lGth  a  certificate  of  survey,  and  the  25th  a  new  certificate, 
viz.  the  builder's  ;  and  the  31st  in  terms  re-enacted  the  29th  section  of  the  4  G.  4,  c.  41. 
Next  came  the  3  &  4  W.  4,  c.  55,  the  2nd,  loth,  25th,  and  31st  sections  of  which 
corresponded  with  those  last  mentioned.  Boyson  v.  Gibson,  4  C.  B.  121,  was  a  decision 
under  this  statute.  There,  a  British  ship  registered  under  that  act  was  conveyed  by 
A.,  the  registered  owner,  to  B.,  for  a  valuable  consideration,  by  a  bill  of  sale  executed 
before,  but  not  registered  until  after,  the  bankruptcy  of  A.  :  and  it  was  held  that  B. 
thereby  acquired  no  property  in  the  ship,  but  that  it  passed  to  A.'s  assignees, — the 
effect  of  the  statute  being  that,  until  registration,  every  disposition  by  the  act  of  the 
vendor,  or  of  the  law,  is  as  ineffectual  as  if  the  unregistered  deed  had  not  existed,  and 
is  not  defeated  by  subsequent  registration,  whether  such  intermediate  disposition  be  one 
which  requires  registration,  and  is  registered,  or  one  which  does  not  require  registration. 
[Byles,  J.  That  was  an  attempted  conveyance  in  violation  of  the  statute.]  Then 
comes  the  8  &  9  Vict.  c.  89,  the  prohibitory  section  of  which,  s.  34,  was  the  same  as 
the  1  (i.  4,  c.  41,  s.  29.  The  first  of  these  acts  in  terms  prohibits  executory  contracts  : 
then  comes  a  series  of  statutes  omitting  those  prohibitory  words.  [Byles,  .1.  But 
substituting  a  new  expression,  "shall  not  be  valid  or  effectual  for  any  purpose  what- 
ever at  law  or  in  equity."  Russell  called  attention  to  the  37th  section  of  the  8  &  9 
Vict.  c.  89(a),  a  provi-[780]-sion  which  is  not  found  in  the  17  &  18  Vict.  c.  104  ]  In 
flufjhi's  v.  Morris,  2  l)e  (lex,  M'N.  A'  (!.  34  9,  it  was  held  that  a  contract  for  the  sale 
of  shares  in  a  British  vessel,  not  reciting  the  certificate  of  registry,  cannot  be  enforced 
in  equity.  Lord  Justice  Knight  Bruce  there  says  :  "  What  the  legislature  had  in  view 
was  not  merely,  as  I  apprehend,  the  passing  or  not  passing  of  what  we  call  the  legal 
estate,  but  substantially  this, — that,  whenever  property  in  a  vessel  should  be  changed, 
it  should  be  changed  in  a  particular  way.  Now,  whether  there  is  a  sale,  or  a  contract 
for  a  sale,  can  make  no  difference.  A  contract  lor  a  sale  is,  in  the  view  of  a  .court  ul 
equity,  a  sale  ;  whether  an  actual  transfer  is  made  is  of  no  consequence,  if  a  transfer 
is  agreed  to  be  made,  because  that  which  is  agreed  to  be  done  is  in  the  view  of  a  court 
of  equity  for  many  purposes  held  to  be  done.     If  the  argument  were  to  prevail,  that 

(a)  "That  no  bill  of  sale  or  other  instrument  in  writing  shall  be  valid  and  effectual 
to  pass  the  property  in  any  ship  or  vessel,  or  in  any  share  thereof,  or  for  any  other 
purpose,  until  such  bill  of  sale  or  other  instrument  in  writing  shall  have  been  produced 
to  the  collector  and  comptroller  of  the  port  at  which  such  ship  or  vessel  is  already 
registered,  or  to  the  collector  and  comptroller  of  any  othei  port  at  which  she  is  about 
to  be  registered  dc  novo,  as  the  case  may  be,  nor  until  Buoh  oollectoi  and  comptroller 
respectively  shall  have  entered  in  the  book  of  such  registry  in  tin'  one  case,  and  In  the 
book  of  such  registry  de  novo,  after  all  the  requisites  of  law  for  such  registry  de  novo 
shall  have  been  duly  complied   with,  in  tl ther  case,  tic  name,   residenoe,  and 

description  of  the  vendor  or  mortgagor,  or  of  each  vendor  or  mortgagor,  if   more  than 

one,  the  number  of  shares  transferred,  the  name,  residence,  and  description  of  the 

purchaser  Of  mortgagee,  or  of  each  purchaser  Or  mortgagee,  if  more  than  one,  and  the 
date  of  the  bill  of  sale  or  other  instrument,  and  of  the  production  of  it,"  Ac. 
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what  this  act  directs  with  respect  to  a  sale  or  transfer,  does  not  extend  to  a  contract 
for  sale,  or  a  contract  to  transfer,  we  should  in  effect,  as  it  seems  to  me,  be  repealing 
so  much  of  the  statute :  because  the  legal  title  might  remain  unchanged  upon  the 
registry,  and  the  equitable  interest  might  be  continually  the  subject  of  transmission 
from  person  to  person,  in  a  manner  [781]  utterly  contravening  the  provisions  of  the 
act  of  parliament.  A  court  of  equity  is  bound  to  follow  the  law  where  the  public 
interest  is  concerned."  In  M'<  'almont  v.  Bamkin,  2  De  Gex,  M'N.  &  G.  403,  it  was 
held, — the  8  &  9  Vict.  c.  89,  being  then  in  force, — that  the  provisions  of  the  ship 
registry  acts  apply  equally  to  contracts  as  to  sales,  and  that  the  whole  frame  of  those 
acts  negatives  any  equity  resulting  out  of  the  doctrine  of  notice ;  consequently,  that 
an  unregistered  agreement  with  the  registered  owner  of  a  ship  which  the  owner 
subsequently  transferred  for  value  to  another  person,  who  had  notice  of  the  agreement, 
could  not  be  enforced  either  against  the  ship  or  its  proceeds.  The  Lord  Chancellor 
(Lord  St.  Leonards)  there  says:  "I  think  it  is  perfectly  clear  that  the  acts  now 
existing  do  relate  to  contracts,  because  they  relate  to  every  disposition  :  '  that,  when 
and  so  often  as  the  property  in  any  ship  or  vessel,'  &c. ;  otherwise  '  the  said  transfer 
shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either  in  law  or  in  equity.' 
What  can  be  plainer  ?  What  is  the  subject  of  sale  ?  A  chattel,  a  ship.  No  particular 
form  of  words  is  necessary  for  the  transfer.  A  bought  and  sold  note,  any  instrument 
which  shews  that  one  person  parts  with  and  that  another  person  is  to  acquire  the 
property,  will  suffice.  The  words  '  I  contract  with  you  to  sell  and  let  you  have  the 
ship  "Miracle"  at  40001.,  to  be  paid  to-morrow,  or  to  be  paid  down,'  constitute 
a  perfectly  good  transfer  of  the  ship,  provided  the  terms  of  the  ship  registry  acts  are 
complied  with.  But,  to  suppose  that  contracts  are  left  out  of  the  operation  of  the 
existing  acts,  appears  to  me  perfectly  irreconcileable  with  the  language  of  their  pro- 
visions :  the  words  are,  '  that,  when  and  so  often  as  the  property  in  any  ship,  &c.  shall 
be  sold.'  Is  not  the  property  in  a  ship  sold  by  contract '  The  plaintiff's  construction, 
however,  might  lead  to  such  a  construc-[782]-tion  as  this.  There  might  be  a  contract, 
and  an  actual  transfer,  with  the  consideration  paid,  but  invalid  only  by  reason  of 
a  non-compliance  with  some  of  the  forms  prescribed  by  the  statutes  ;  although  the 
statutes  say  such  transfer  shall  not  be  valid  or  effectual  for  any  purpose  whatever, 
either  in  law  or  in  equity,  yet,  according  to  the  plaintiff's  contention,  the  contract 
is  to  operate  in  equity  as  a  transfer,  and  to  give  a  right  to  relief.  I  apprehend  the 
true  construction  of  the  statutes  of  the  3  &  4  W.  4,  c.  55,  and  8  A-  9  Vict.  e.  89,  to 
be,  that  no  contract  can  be  valid  unless  it  complies  with  the  conditions  prescribed  in 
those  acts.  The  legislature,  as  it  appears  to  me,  did  not  by  the  recent  acts  abolish 
or  repeal  the  law  as  regards  the  regulation  of  contracts,  but  it  continued  in  a 
general  form  the  same  regulations  as  to  contracts  which  had  theretofore  been 
imposed  ;  and  I  think  those  general  terms  are  sufficient,  so  as  to  require  that 
every  contract  shall  be  registered  in  compliance  with  the  acts."  [Byles,  J.  When 
were  the  words  "either  at  law  or  in  equity"  first  introduced?]  They  are  found  for 
the  first  time  in  the  4  G.  4,  c.  41,  s.  29,  which  drops  the  words  "  contract  or 
agreement  for  transfer,"  which  were  contained  in  the  34  G.  3,  c.  68,  s.  14.  This 
court  in  Duncan  v.  TindaU,  13  C.  B.  258,  emphatically  adopted  the  construction  put 
upon  the  8  &  9  Vict.  c.  89,  s.  34,  by  Lord  Justice  Knight  Bruce  in  Hughes  v.  Morris 
2  De  Gex  M'N.  &  G.  349.  Thus  stood  the  course  of  legislation  and  of  the 
decisions  down  to  the  time  of  the  passing  of  the  Merchant  Shipping  Act,  1854. 
The  55th  section  of  that  statute  enacts  that  "a  registered  ship  or  any  share 
therein,  when  disposed  of  to  persons  qualified  to  be  owners  of  British  ships,  shall 
be  transferred  by  bill  of  sale,"  omitting  the  prohibitory  words  ;  and  such  bill  of  sale 
shall  contain  such  description  of  the  ship  as  is  con-[783]-tained  in  the  certificate 
of  the  surveyor,  or  such  other  description  as  may  be  sufficient  to  identify  the  ship 
to  the  satisfaction  of  the  registrar,  and  shall  be  in  the  form,"  &c.  And  the  57th 
section  enacts  that  "  every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of 
any  share  therein,  when  duly  executed  shall  be  produced  to  the  registrar  of  the 
port  at  which  the  ship  is  registered,  together  with  the  declaration  hereinbefore 
(s.  38)  required  to  be  made  by  a  transferree  ;  and  the  registrar  shall  thereupon  enter  in 
the  register-book  the  name  of  the  transferree  as  owner  of  the  ship  or  share  comprised 
in  such  bill  of  sale,  and  shall  indorse  on  the  bill  of  sale  the  fact  of  such  entry  having 
been  made,  with  the  date  and  hour  thereof  ;  and  all  bills  of  sale  of  any  ship  or  shares 
in  a  ship  shall  be  entered  in  the  register-book  in  the  order  of  their  production  to  the 


9  C.  B.  (N.  S.)  784.  CHAPMAN   V.  CALUS  309 

registrar."  In  Tlic  Liverpool  Borough  Hunk  v.  Twner,  29  Law  J.,  Ch.  827,  it  was  held 
l>y  Vice-Chancellor  Wood  that  a  court  of  equity  can  give  no  effect  to  an  unregistered 
contract  to  assign  a  ship  as  a  security  for  money  due.  After  referring  to  the  earlier 
statutes  and  to  the  language  of  Lord  Justice  Knight  Bruce  in  Hughes  v.  Morris,  and 
of  Lord  St.  Leonards  in  M'Oalmont  v.  llankiu,  his  Honor  says:  "Now,  the  difficulty, 
and  a  very  great  one  I  have  found  it  to  be,  I  confess,  in  considering  this  act  of 
parliament  is,  whether  or  not  the  act  of  parliament,  having  omitted  those  prohibitory 
words  'that  it  shall  be  of  no  effect  either  in  law  or  in  equity,1  is  to  be  taken  as 
mandatory  and  not  merely  directory.  I  apprehend  that,  if  an  act  of  parliament  says 
that  a  contract  shall  be  carried  into  effect  in  a  given  way,  and  such  enactment  is  not 
by  way  of  direction  merely,  then  the  additional  words,  'that  it  shall  not  be  of  any 
effect  either  in  law  or  in  equity,'  are  superfluous,  because,  if  the  act  says  that  is  the 
way  all  property  shall  be  acquired,  you  [784]  must  comply  with  those  provisions,  in 
order  to  acquire  the  property  :  the  property  is  to  be  given  in  that  mode,  and  that 
mode  only."  The  memorandum  of  the  30th  of  September,  therefore,  being  a  contract 
for  the  purchase  and  sale  of  a  ship  unaccompanied  by  the  formalities  prescribed  by 
the  statute,  is  altogether  void.  Then,  the  defendant  is  at  all  events  entitled  to  a 
verdict  on  the  second  issue.  The  contract  contained  in  the  memorandum  of  the  30th 
of  September  was,  to  indemnify  the  plaintiff'  from  any  liability  he  might  come  under 
as  owner  from  the  time  of  his  purchase  from  Thomas  Chapman.  At  what  period  did 
the  plaintiff  become  liable  as  owner!  Clearly  not  from  the  4th  of  June.  The  letter 
of  that  date  was  at  most  a  preliminary  contract  between  the  plaintiff'  and  Thomas 
Chapman.  The  defendant  was  no  party  to  it ;  nor  had  he  any  notice  of  its  existence  : 
nor  did  the  plaintiff  become  owner  of  the  "Conrad"  under  that  contract.  In  truth, 
that  letter  was  never  acted  upon  :  for,  on  the  14th  of  July,  the  plaintiff  entered  into 
a  new  and  a  different  contract  with  Thomas  Chapman,  under  which  he  ultimately 
became  the  purchaser  of  the  ship.  Upon  one  or  other  of  these  issues  the  defendant 
is  manifestly  entitled  to  succeed. 

Williams,  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
action  is  brought  upon  an  agreement  dated  the  .'30th  of  September,  185K,  and  made 
between  the  plaintiff  and  the  defendant,  in  which  it  is  recited  that  the  defendant  has 
bought  from  the  plaintiff  certain  shares  in  the  barque  "Conrad,"  then  registered  in 
the  plaintiff's  name  at  the  Custom  House,  for  the  sum  of  7001.,  "and  all  liabilities  or 
profits  on  the  said  shares  from  the  time  of  your  purchase  from  Mr.  Thomas  Chapman 
(14th  July,  1858),  for  which  you  are  liable  as  owner  in  anyway  or  entitled  to  if 
there  [785]  be  any  profits  or  balance  in  your  favour."  The  agreement  then  goes  on 
to  say  that  it  was  understood  and  agreed  that  the  said  liabilities,  if  any,  were  to  be 
assumed  and  paid  by  the  defendant  over  and  above  the  aforesaid  sum  of  700L  ;  and 
that  if,  on  the  other  hand,  there  were  any  balance  or  profits  coming  to  the  plain  till' on 
the  shares,  the  same  was  to  belong  to  the  defendant,  and  he  was  to  receive  the  same 
for  his  own  private  benefit.  Upon  that  agreement  the  plaintiff  now  seeks  to  recover 
limn  the  defendant  certain  expenses  incurred  by  the  ship's  husband  between  the 
31st  of  July  and  the  9th  of  August,  ls"),s,  which  had  been  paid  by  the  plaintiff. 
Two  objections  have  been  urged  against  the  plaintiffs  right  to  recover  these  expenses 
Mr.  Brett  in  the  first  place  insisted  that  the  contract  of  the  30th  of  September,  L858, 
was  altogether  void  by  reason  of  the  operation  of  the  Merchant  Shipping  Act,  1854, 
17  &  18  Vict.  c.  L04,  which  not  only  makes  void  all  present  transfers  of  ships  unless 
accompanied  by  certain  formalities  which  are  wanting  here,  but  also  all  executory 
contracts  for  the  purchase  of  vessels;  and  therefore,  the  only  consideration  for  the 
Contract  here  being  the  sale  of  the  " Conrad,"  and  those  formalities  not  having  been 
observed,    the   contract    was   incapable   of   being  enforced.      On    the  other  side  it   wan 

insisted,  upon  this  branch  nf  the  argument,  thai,  the  llth  section  of  the  18  A 
19  Vict,  c  91,  having  made  ii  impossible  to  incorporate  a.  collateral  agreement  like 
that  in  question  with  a  bill  of  sale,  this  was  the  only  way  in  which  an\   collateral 

cunt  rail  can  lie  entered    into    with    the    vendor   Of   a   ship,  and    thai    I  lie  I  i  insaetioil  in 

effect  amounted  to  this,  that   the  contract  was  a  contract  thai  the  defendant  would 

pay  the   Liabilities   referred    In   in   case   there  should    ultimately  I"'  a  valid   sale  of  the 

ship.  It  is  nut  necessary,  however,  fur  us  to  decide  that  point,  be  [78G]  cause  we 
think  the  second  point  urged  by  Mr.  Brett  affords  an  answer  in  the  action.  Thai 
point  is  this,  that,  in  order  to  sustain  his  claim,  the  plaintiff  must  shew  that  the 
liabilities  in  respect  of  which  he  seeks  to  charge   the  defendant  were  liabilities  which 
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accrued  after  the  purchase  of  the  ship  from  Thomas  Chapman,  and  also  liabilities 
which  were  chargeable  on  the  present  plaintiff  as  owner.  As  to  the  first  head  of  this 
objection,  viz.  that  the  plaintiff  could  not  be  considered  as  the  owner  of  the  shares 
until  the  bill  of  sale  had  been  executed,  I  should  have  felt  inclined  to  decide  against 
the  defendant,  because  I  think,  in  construing  the  agreement  of  the  30th  of  September, 
it  may  fairly  be  understood  that  the  words  "from  the  time  of  your  purchase  from 
Mr.  Thomas  Chapman,"  do  not  point  to  the  time  when  the  property  in  the  shares 
passed  to  the  plaintiff  by  a  strict  legal  purchase  and  sale,  but  to  the  time  when  in 
ordinary  parlance  the  purchaser  may  be  said  to  have  entered  into  a  contract  to 
purchase  them.  But,  assuming  that  we  may  carry  back  the  time  of  purchase  to  the 
14th  of  July,  there  is  nothing  in  that  agreement, — which  was  in  effect  an  agreement 
entered  into  by  the  plaintiff  with  the  other  creditors  of  Thomas  Chapman, — which 
subjects  the  plaintiff  to  any  liability  at  all  in  respect  of  supplies  to  the  ship.  That 
letter  differs  materially  from  the  letter  of  the  4th  of  June,  in  which  it  is  stipulated 
that  all  liabilities,  debits,  or  assets  after  the  ship's  discharge  at  Swansea  should  belong 
to  the  plaintiff.  That  document  is  not  at  all  connected  with  the  letter  of  the  14th  of 
July  :  on  the  contrary,  there  is  evidence  on  the  face  of  it  that  the  two  are  wholly 
disconnected.  The  letter  of  the  4th  of  June  appears  to  relate  to  a  transaction  to 
which  the  plaintiff  and  Thomas  Chapman  alone  were  parties  ;  whereas,  the  transaction 
of  the  14th  of  July  is  an  arrangement  not  only  between  the  plaintiff  and  [787] 
Thomas  Chapman,  but  also  between  Thomas  Chapman  and  all  his  creditors  generally. 
The  letter  of  the  14th  of  Jul}-,  then,  being  silent  on  the  subject,  I  do  not  see  what 
there  is  to  shew  any  liability  on  the  part  of  the  plaintiff,  either  by  the  express  terms 
of  the  contract,  or  by  reason  of  his  having  become  the  owner  of  the  shares.  He  did 
not  in  fact  become  such  owner  until  the  execution  of  the  bill  of  sale  by  which  these 
shares  were  conveyed  to  him,  viz.  on  the  14th  of  September,  which  was  long  after 
the  expenses  in  question  were  incurred.  I  therefore  think  the  plaintiff  failed  to  shew 
a  liability  which  the  defendant  had  contracted  to  bear,  and  consequently  the  rule  to 
enter  a  nonsuit  must  be  made  absolute. 

Willes,  J.  I  also  am  of  opinion  that  the  rule  should  lie  made  absolute.  Upon 
the  first  point  it  is  unnecessary  to  pronounce  auy  opinion.  I  will  merely  observe 
that  nothing  I  have  heard  has  satisfied  me  that  the  contract  of  the  14th  of  July  was 
void  by  reason  of  the  55th  section  of  the  Merchant  Shipping  Act,  1854.  As  to  the 
second  point,  I  am  satisfied  that  the  letter  of  the  4th  of  June  ought  not  to  be  taken 
into  account  against  the  defendant  in  construing  the  contract  of  the  30th  of  September. 
When  the  defendant  signed  that  letter,  he  was  not  aware  of  the  existence  of  the  letter 
of  the  4th  of  June,  or  of  its  contents.  Further,  it  appears  to  me  not  to  be  satisfactorily 
made  out  that  the  transfer  of  the  14th  of  September  was  anything  more  than  a  fulfil- 
ment of  the  bargain  of  the  14th  of  July.  Probably,  however,  the  first  point  is  the 
more  sound  one  to  rely  on.  The  letter  of  the  14th  of  July  does  not  contemplate  the 
plaintiff's  being  liable  for  the  supplies  in  question.  We  must  look,  therefore,  to  the 
terms  of  the  document  of  the  30th  of  September.  The  liabilities  which  the  defendant 
thereby  undertakes  to  [788]  pay  are  thus  stated, — "all  liabilities  on  the  said  shares 
from  the  time  of  your  purchase  from  Mr.  Thomas  Chapman,  for  which  you  are  liable 
as  owner  in  any  way."  Now,  it  is  plain  that  the  plaintiff  was  not  liable  "as  owner'' 
in  any  way  in  respect  of  the  expenses  sought  to  be  recovered  in  this  action.  In  con- 
struing this  agreement,  I  do  not  think  the  plaintiff  is  at  liberty  to  contend  that  the 
purchase  is  to  date  from  the  first  bargaining  for  the  transfer,  though  an  argument 
might  have  been  raised  on  that  if  the  letter  of  the  4th  of  June  could  have  been 
referred  to.  That  letter,  however,  is  out  of  the  question  :  the  plaintiff  must  stand 
upon  the  agreement  of  the  30th  of  September.  The  plaintiff  can  only  recover  in 
respect  of  expenses  for  which  he  was  liable  as  owner :  and  the  expenses  for  which  he 
is  now  sought  to  be  charged  were  not  incurred  when  he  was  owner.  It  is  to  be 
regretted  that  Mr.  Brett  did  not  put  his  best  ground  first. 

Keating,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  have  the  rule 
made  absolute  to  enter  a  nonsuit.  As  to  the  first  point  presented  by  Mr.  Brett,  I 
will  merely  observe  that  his  argument  failed  to  convince  me  that  this  claim  might 
not  have  been  sued  upon  if  it  had  been  sustained  by  the  evidence.  But  it  seems  to 
me  that  the  argument  fails,  for  the  reasons  given  by  my  Brothers  Williams  and 
Willes.  It  is  clear  upon  the  evidence,  that  by  no  possible  construction  of  the 
memorandum  or  letter  of  the  30th  of  September  could  the  ownership  be  carried  back 
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further  than  the   14th  of  July  ;   and  that  memorandum   imports   no  such  liability 
as  will  sustain  the  plaintiff's  claim.    1  therefore  think  the  defendant  is  entitled  tosucceo  I 
Rule  absolute  for  a  nonsuit. 

[789]     In  RE  Ann  Amelia  Van  Uffokd  and  Another.     Jan.  29th,  1861. 

The  court  will  enlarge  the  time  for  returning  a  special  commission  for  taking  the 
acknowledgment  of  a  married  woman  abroad,  where  it  has  been  duly  executed,  but 
its  return  has  been  unavoidably  delayed  until  after  the  return  day  therein  named. 
— The  court  allowed  a  commission,  with  the  certificate  of  acknowledgment  and 
affidavit  of  verification,  to  be  received  and  filed,  notwithstanding  the  omission  of 
the  month  in  the  jurat  of  the  affidavit. 

A  special  commission  was  issued  on  the  8th  of  February,  I860,  directed  to  four 
commissioners  at  Batavia,  in  the  island  of  Java,  directing  them,  or  any  two  of  them, 
to  take  the  acknowledgments  of  Ann  Amelia,  wife  of  Ivan  (^uarles  Van  Ufford, 
Anthonia  Theodora,  the  wife  of  Theodor  Van  Hecking  Colenbrander,  both  residing 
in  the  island  of  Java, — returnable  on  the  1st  of  December,  i860.  The  acknowledg- 
ments were  duly  taken  by  two  of  the  commissioners  at  Batavia  on  the  13th  of  October, 
1860:  but,  in  the  jurat  of  the  affidavit  verifying  the  certificate  of  acknowledgment 
in  the  case  of  Anthonia  Theodora  Colenbrander,  a  blank  had  inadvertently  been  left 
for  the  month  :  and  the  commission  was  not  returned  to  this  country  until  the  19th 
of  January,  1S61. 

C.  Pollock,  on  a  former  day  in  this  term,  moved  that  the  return  of  the  commission 
be  extended  to  the  31st  of  January  instant,  and  that  the  commission,  with  the  certifi- 
cates of  acknowledgment,  and  the  affidavits  respectively  verifying  the  same,  be 
received  and  filed  among  the  records  of  the  court,  by  the  proper  officer  for  that 
purpose,  pursuant  to  the  statute  3  &  I  W.  -1,  c.  74,  notwithstanding  the  omission  of 
the  date*  of  the  month  in  the  jurat  of  the  affidavit  annexed  to  the  certificate  of  the 
acknowledgment  of  Anthonia  Theodora  Colenbrander.  He  submitted  that,  as  the 
fixing  the  time  for  the  return  of  the  commission  was  the  act  of  the  court,  and  not  the 
result  of  any  requirement  of  the  statute,  it  was  competent  to  the  court  to  extend  it. 
[Williams,  J.  we  have  frequently  allowed  the  time  for  [790]  returning  the  commis- 
sion to  lie  enlarged  (n)[.  ]  The  jurat  of  the  affidavit  of  the  commissioner  verifying  the 
certificate  of  Anthonia  Theodora  Colenbrander  is  as  follows, — "Sworn  at  Batavia  on 
the  13th  day  of  ,  1860."  Both  acknowledgments,  however,  appear  to  have  been 

taken  on  the  same  day,  and  the  jurats  of  the  two  affidavits  will  be  found  on  inspection 
to  have  been  evidently  written  at  the  same  time. 

WILLIAMS,  J.  Sou  are  in  effect  asking  us  to  hold,  that,  in  every  case,  an  affidavit 
may  be  received  the  jurat  of  which  omits  the  month. 

ERLE,  C.  J.  I  hardly  think  we  are  justified  in  receiving  this  as  a  valid  document, 
the  jurat  being  defective  as  to  the  month.  I  should,  however,  lie  desirous  not  to 
put  the  parties  to  the  delay  and  expense  of  a  new  commission,  provided  the  defect 
can  be  supplied  by  some  explanatory  affidavit  shewing  that  the  requirements  of  the 
law  have  been  really  complied  with,  —  that  the  affidavit  must  have  been  sworn  on  the 
13th  of  October,   1.S60. 

On  a  .subsequent  day,  Pollock  produced  an  affidavit  stating  that,  from  the  course 
of  the  post,  and  the  postmarks  on  the  envelope  in  which  the  documents  were  Iruns 
mitted  to  this  country,  they  must  have  been  forwarded  from  Java  previously  to  the 
1st  of  December,  1860,  and  thai  they  were  received  in  London  on  the  1 9th  of  January, 
1861  ;  and  that  the  deponent  verily  believed  that  the  affidavit  in  question  was  [791] 

SWOrn    on    the    13th    of    October,    I860,    and    the    mouth    omitted    by    mistake    and 

inadvertence. 

Per  Curiam.     Let  the  documents  be  received. 

Fiat  (a)'2. 

♦Sic 

(ay  See  /»  rt  Darling,  2  ('.  H.  'Ml,  where  Tindal,  C.  J.,  says  thai  this  pari  of  the 
motion  is  " mere  matter  ol  form."     See  also  In  re  Anna  Booth,  ante,  vol.  v.  p.  540. 

("I  Seethenexl  case.  And  sea;  In  re  Fagan,  5  C.  B.  436,  In  re  Worthmgton,  5C.  B, 
511,  In  re  Bingle,  15  C.  B.  449,  and  In  re  Tierney,  15  C.  I!-  761. 


312  IN    RE   CARTER  9  C.  B.  (N.  S.)  792. 

In  he  Mary  Ann  Carter.     Jan.  31st,  1861. 

The  court  will  not  enlarge  the  time  for  returning  a  special  commission  for  taking  the 
acknowledgment  of  a  married  woman  abroad,  where  it  has  been  executed  after  the 
return  day  named  therein. 

Milward  moved  to  enlarge  the  time  for  returning  a  commission  which  had  been 
directed  to,  amongst  others,  the  judge  of  the  circuit  court  of  South  Carolina,  return- 
able on  the  1st  of  October,  1860.  In  consequence  of  the  absence  of  the  judge  on  his 
official  duties,  and  the  death  of  another  party,  it  was  impossible  to  take  the  acknow- 
ledgment until  after  the  expiration  of  the  day  named  for  the  return  of  the  com- 
mission. He  referred  to  In  re  Anna  Booth,  ante,  vol.  v.,  p.  540,  where  it  was  held 
that  the  court  will  enlarge  the  time  for  returning  a  commission  for  taking  the  acknow- 
ledgment of  a  married  woman,  where,  by  reason  of  the  remoteness  of  the  residences 
of  the  parties,  the  time  allowed  has  proved  too  short.  The  statute  (3  &  4  \Y.  4, 
c.  74,  s.  83)  provides  that  the  commission  shall  be  made  returnable  "  within  such  time, 
to  be  therein  expressed,  as  the  said  court  or  judge  shall  think  tit."  [Erie,  C.  J.  For 
anything  that  appears  in  the  report  of  the  case  of  In  re  Anna  Boom,  [792]  the  com- 
mission was  executed  in  tinie(«)].]  The  time  for  the  return  is  not  the  requirement  of 
the  statute.  It  is  a  mere  direction  contained  in  the  rule  of  court:  and  the  excuse 
here  is  ample, — the  absence  of  the  commissioner  on  the  performance  of  a  public  otlicial 
duty.     There  is  a  further  objection, — 

Erle,  C.  J.  You  have  not  got  over  the  first  objection.  If  commissioners  are 
authorized  to  take  an  acknowledgment,  and  to  return  the  commission  on  or  before  the 
1st  of  October,  and  nothing  is  dune  by  them  until  that  day  has  gone  by,  their  power 
is  exhausted,  and  we  could  not  afterwards  enlarge  the  time  for  the  return.  We  would 
willingly  aid  the  parties  if  the  practice  of  the  court  would  warrant  it :  but  we  know  of 
no  precedent  for  it. 

The  rest  of  the  court  concurring, 

Rule  refused  (b). 

[793]     In  re  Macqueen  and  the  Nottingham  Caledonian  Society. 

Jan.  31st,  1861. 

It  is  competent  to  arbitrators  under  the  Friendly  Societies  Act  to  decline  to  hear 
counsel. — Semble,  that  all  arbitrators  have  the  like  discretion. 

A  dispute  between  a  member  of  a  friendly  society  called  the  Nottingham  Cale- 
donian Society  and  the  managing  members  thereof  respecting  a  claim  on  the  sick-fund 
was  pursuant  to  the  rules  of  the  society  referred  to  three  arbitrators.  The  claimant 
attended  by  counsel,  but  the  arbitrators,  though  they  expressed  themselves  willing  to 
hear  a  speech,  refused  to  allow  the  counsel  to  cross-examine  the  witnesses ;  where- 
upon the  claimant  withdrew,  and  the  award  was  made  in  his  absence,  negativing  his 
claim. 

The  claimant  then  applied  to  the  judge  of  the  Nottingham  county-court  to  set 
aside  the  award  :  but  the  judge  refused  to  entertain  the  matter,  saying  he  had  no 
jurisdiction. 

Yeatman  now  moved  for  a  mandamus  to  compel  the  county-court  judge  to  hear 
the  application.     He  referred  to  the  18  &  19  Vict.  c.  63,  s.  40(a)',  and  submitted  that 

(a)1  On  reference  to  the  office,  it  is  found  that  the  commission  issued  on  the  21st  of 
December,  1857,  and  was  originally  made  returnable  on  the  1st  of  September,  1858, — 
that  the  time  for  returning  it  was  by  rale  of  court  extended  to  the  10th  of  February, 
1859, — and  that  the  certificate  of  the  taking  of  the  acknowledgment  was  dated  the 
24th  of  May,  1858. 

(Ii)  In  re  Ann  Tierney,  15  C.  B.  761,  the  court  refused  to  enlarge  the  time  for 
returning  the  commission,  the  time  for  the  return  having  expired,  although  the 
acknowledgment  had  been  taken  within  the  time. 

(«)'-  Which  enacts  that  "every  dispute  between  any  member  or  members  of  any 
society  established  under  this  act  or  any  of  the  acts  hereby  repealed,  or  any  person 
claiming  through  or  under  a  member,  or  under  the  rules  of  such  society,  and  the 
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the  award  was  bad  on  the  face  of  it,  and  therefore  not  binding  :  The  Queen  v.  Grant, 
14  Q.  B.  43.  [Erie,  C.  J.  You  say  that  the  arbitrators'  refusal  to  [794]  hear  counsel 
is  an  infringement  of  the  claimant's  right.]  Yes:  the  right  is  recognized  in  Whatlty 
v.  Morland,  2  Dowl.  P.  C.  249.  In  the  Income  Tax  Acts  there  is  an  express  provision 
for  excluding  counsel  from  attending  before  assessors.  [Erie,  C.  J.  The  right  of 
advocates  to  attend  before  magistrates  was  very  fully  discussed  in  the  case  of  Collier 
v.  Hicks,  2  V>.  &  Ad.  663,  where  Parke,  J.,  says  :  "No  person  has  a  right  to  act  as  an 
advocate  without  the  leave  of  the  court,  which  must  of  necessity  have  the  power  of 
regulating  its  own  proceedings  in  all  cases  where  they  are  not  already  regulated  by 
antient  usage.  In  the  superior  courts,  by  antient  usage,  persons  of  a  particular  class 
are  allowed  to  practise  as  advocates,  and  they  could  not  lawfully  be  prevented  ;  but 
justices  of  the  peace,  who  are  not  bound  by  such  usage,  may  exercise  their  discretion 
whether  they  will  allow  any  and  what  persons  to  act  as  advocates  before  them."  An 
arbitration  under  the  Friendly  Societies  Act  is  a  mode  of  proceeding  not  regulated  by 
antient  usage.  The  observations  of  Lord  Wensleydale  apply  with  even  more  force  to 
the  case  of  a  private  arbitrator  sitting  in  a  private  room.]  It  certainly  can  hardly  be 
charged  as  corruption  in  the  arbitrator  that  he  refused  to  hear  counsel ;  but,  never- 
theless, it  may  be  a  very  unfair  thing,  and  such  misconduct  or  miscarriage  as  to  entitle 
the  complainant  to  treat  the  award  as  a  nullity.  If  the  matter  had  occurred  in  one 
of  the  superior  courts,  he  would  have  been  entitled  as  a  matter  of  course  to  be  heard 
by  counsel.  [Erie,  C.  J.  You  say  that  the  interests  of  justice  require  that  arbitrators 
acting  under  the  Friendly  Societies  Act  should  be  compellable  to  hear  the  parties  by 
counsel.  That  is  the  ground  of  the  argument.]  The  substance  of  the  complaint  is, 
the  refusal  of  the  arbitrator  to  allow  the  complainant  to  be  represented  by  counsel. 

[795]  Erle,  C.  J.  This  is  an  application  for  a  rule  in  the  nature  of  a  mandamus 
to  the  judge  of  the  county-court  of  Nottingham  to  hear  a  dispute  between  a  member 
of  a  friendly  society  and  the  managing  body  :  and  the  ground  for  the  application  is, 
that  the  arbitrators  have  failed  to  determine  the  matter  in  dispute  between  the  parties. 
The  rules  of  the  society  contain  a  provision  for  the  settlement  of  disputes  by  arbitra- 
tion :  and  the  40th  section  of  the  18  &  19  Vict.  c.  63,  enacts,  that,  where  the  rules 
provide  for  the  determination  of  disputes  by  arbitration,  the  decision  of  the  arbitrator 
shall  be  binding  and  conclusive  on  all  parties,  without  appeal.  A  disputed  claim  having 
been  referred,  in  accordance  with  the  rules,  the  parties  appeared  before  the  arbitrators, 
and  they  have  made  an  award.  The  complainant  now  insists  that  the  decision  of  the 
arbitrators  is  void  because  they  declined  to  allow  him  to  be  represented  by  counsel  at 
the  hearing;  this,  as  it  is  contended,  being  such  misconduct  as  to  render  the  whole 
proceeding  a  nullity.  There  is  nothing  in  the  affidavit  to  raise  a  suspicion  of  partiality  : 
the  only  charge  is,  that  the  arbitrators  in  their  discretion  thought  fit  to  decide  that 
the  claimant  had  no  right  to  introduce  counsel.  Mr.  Yeatman  puts  it  on  the  ground 
that  it  was  an  unfair  exercise  of  discretion  on  the  part  of  the  arbitrators  to  refuse  to 
allow  the  party  the  assistance  of  counsel ;  and  he  contends  that  the  interests  of  justice 
require  that  the  parties  upon  such  an  arbitration  as  this  should  be  heard  by  counsel. 
I  am  of  opinion  that  the  argument  fails.  I  am  not  aware  of  any  authority  for  it ;  and 
none  has  been  cited.  As  far  as  the  interests  of  justice  are  concerned,  1  can  foresee 
that  there  might  be  great  failure  of  justice  if  counsel  were  allowed  to  interfere  in  all 
cases.  The  intention  of  the  legislature  is  plainly  expressed,  that  disputes  of  this  sort 
should  be  terminated  speedily  and  finally:  [796]  and,  so  far  from  the  interests  of 
justice  being  advanced  by  hearing  counsel,  I  am  inclined  to  ihink  it  would  lie  allowing 
an  unfair  advantage  if  counsel  were  heard  for  the  complainant,  and  imposing  a  hard- 
ship on  the  trustees  if  they  were  called  upon  to  pay  counsel  out:  of  the  funds  of  the 
society,  and  might  make  the  decision  of  the  arbitrators  to  depend  rather  upon  the 
relative  merits  of  the  counsel  than  upon  the  intrinsic  merits  of  the  case.  I  have  already 
quoted  the  language  of   I'arke,  .1.,  in  Collier  v.  Hicks,  where  that  learned  judge  lays 

trustee,  treasurer,  or  other  ollicer,  or  the  committee  thereof,  shall  he.  decided  in  manner 
directed  by  the  rules  of  such  society,  and  the  decision  so  made  shall  be  binding  and 
conclusive  on  all  parties,  without  appeal:  Provided,  that,  where  the  rules  of  any 
society  established  under  any  of  the  acts  hereby  repealed  shall  have  directed  dis 
putes  to  be  referred  to  justices,  such  disputes  shall  from  and  after  I  be  1st  of 
August,  1  <s5r»,  be  referred  to  and  decided  by  the  county-court,  as  hereinafter  (s.  11) 
mentioned." 
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down  in  wide  terms,  that,  in  the  absence  of  antient  usage  to  the  contrary,  every  tribunal 
has  a  discretion  as  to  who  shall  be  permitted  to  appear  as  advocates  before  it.  And  I 
see  the  same  point  substantially  came  under  the  consideration  of  this  court  in  Tillam 
v.  Copp,  5  C.  B.  211,  where  the  court  refused  to  set  aside  the  award,  on  the  ground 
that  the  arbitrator  had  declined  to  permit  a  stranger  to  be  present  for  the  purpose  of 
assisting  the  defendant's  attorney  with  practical  hints  for  the  conduct  of  the  defence, — 
holding  that  an  arbitrator  has  a  general  discretion  as  to  the  mode  of  conducting  the 
inquiry  before  him.  Maule,  J.,  in  that  case  observes, — "It  is  a  very  proper,  and  in 
some  cases  a  very  indispensable  thing  that  arbitrators  should,  within  proper  limits,  be 
allowed  to  deviate  from  the  ordinary  rules  which  govern  courts  of  justice  :  for  instance, 
an  arbitrator  may  properly  and  conveniently  take  the  examination  of  a  sick  or  infirm 
person  at  his  own  house.  It  is,  therefore,  evidently  quite  fallacious  to  say  that  any 
suspicion  of  misconduct  is  to  fix  upon  an  arbitrator,  because  he  has  thought  fit  to 
depart  from  the  ordinary  course  in  conducting  the  proceeding  before  him."  I  am  of 
opinion  that  the  authorities  as  well  as  the  reason  of  the  thing  are  opposed  to  this 
application. 

WILLIAMS,  J.  I  am  entirely  of  the  same  opiniou.  [797]  In  point  of  law,  I  think 
an  arbitrator  has  a  right  to  refuse  to  hear  counsel,  in  his  discretion.  At  the  same 
time,  there  are  undoubtedly  many  cases  where  an  arbitrator  who  is  anxious  to  do  his 
duty  impartially  would  be  wrong  in  refusing  a  party  the  privilege  of  appearing  by 
counsel.  But,  on  this  occasion,  it  is  manifest  that  the  arbitrator  has  exercised  a  sound 
discretion.  Without,  therefore,  saying  as  a  general  rule  that  an  arbitrator  may  decline 
to  hear  counsel,  it  is  enough  to  say  that  in  the  particular  case  the  refusal  was  justified. 

The  rest  of  the  court  concurring, 

Rule  refused. 


Tupper  and  Others  v.  Foulkes.     Jan.  26th,  1861 

[S.  C.  30  L.  J.  C.  P.  214  ;  3  L.  T.  741  :  9  W.  R.  3-19.     Discussed,  In  re  Seymour, 

[1913]  1  Ch.  481.] 

A  deed  was  executed  by  a  son  of  the  defendant,  thus, — "John  William  Foulkes  for 
Thomas  Foulkes"  (the  defendant).  In  an  action  upon  a  covenant  contained  in  the 
deed,  the  defendant  pleaded  non  est  factum.  It  was  proved,  that,  the  deed  being 
shewn  to  the  defendant  executed  as  above,  he  was  asked  whether  his  son  had 
authority  to  execute  it  for  him,  and  whether  he  adopted  his  son's  act,  to  which  the 
defendant  answered  in  the  affirmative  : — Held,  that  this  amounted  to  a  re-delivery 
of  the  deed,  and  sustained  the  issue. 

This  was  an  action  brought  to  recover  from  the  defendant  his  proportion  of  certain 
expenses  which  had  been  incurred  by  the  plaintiffs  as  trustees  under  a  deed  of  arrange- 
ment entered  into  between  one  Richard  Clements  and  .his  creditors,  of  whom  the 
defendant  was  one. 

The  defendant  pleaded,  amongst  other  pleas,  non  est  factum  ;  and  at  the  trial 
before  Keating,  J.,  at  the  last  Summer  Assizes  at  Bristol,  the  following  facts  appeared 
in  evidence  : — 

On  the  21st  of  February,  1859,  a  meeting  of  the  creditors  of  Clements  was  held 
for  the  purpose  of  ob-[798]-taining  their  assent  to  a  deed  of  arrangement.  The  defen- 
dant, who  was  a  creditor,  was  not  present;  but  his  son  who  attended  for  him  signed 
the  deed  thus, — "John  William  Foulkes  for  Thomas  Foulkes."  The  deed  contained, 
amongst  other  provisions,  a  clause  whereby  the  creditors  executing  it  covenanted  to 
indemnify  and  save  harmless  the  trustees  against  all  expenses  they  might  incur  in  the 
execution  of  the  trust. 

The  solicitor  for  the  trustees  (Mr.  Pinniger)  proved  that  the  defendant  was  present 
at  a  meeting  of  the  creditors  on  the  25th  of  May,  1859,  when  he  (the  witness),  shewing 
him  the  deed,  asked  him  if  his  son  had  authority  from  him  to  execute  it,  and  whether 
he  adopted  such  execution  ;  that  the  defendant  thereupon  said  that  his  son  had  autho- 
rity to  execute  the  deed  for  him,  and  that  he  adopted  his  signature  ;  that,  at  this 
meeting,  a  report  was  read  stating  what  the  trustees  had  done  in  the  execution  of  the 
trust,  and  the  defendant  was  party  to  a  resolution  confirming  that  report ;  that  the 
defendant  had  attended  several  subsequent  meetings  of  the  creditors,  at  which  the 
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steps  taken  by  the  trustees  were  discussed  ;  and  that  generally  he  took  an  active  part 
in  the  business. 

On  the  part  of  the  defendant,  it  was  objected  that  he  was  entitled  to  a  verdict  on 
nou  est  factum,  inasmuch  as  there  was  no  evidence  that  the  son  was  authorized  by 
deed  to  execute  the  trust  deed.  For  the  plaintiffs,  it  was  insisted  that  the  defendant's 
adoption  of  the  deed  when  shewn  to  him  was  enough,  and  that,  at  all  events,  his 
conduct  upon  that  occasion  amounted  to  a  re-delivery. 

The  learned  judge,  upon  the  authority  of  Doe  <L  the  liirwhigham  Canal  Company  v. 
Bold,  11  Q.  B.  127,  ruled  that  he  would  assume  from  the  acknowledgment  or  admission 
of  the  defendant  that  the  son  was  authorized  by  deed,  and  that  the  defendant's  conduct 
[799]  amounted  to  a  re-delivery  :  and  he  directed  the  jury  accordingly,  who  thereupon 
returned  a  verdict  for  the  plaintiffs  for  1951. 

Collier,  Q.  C,  in  Michaelmas  Term  last,  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  "that  the  admission  by  the  defendant  was  evidence  to  prove  the  plea  of 
non  est  factum  («)1 ".  He  submitted  that  there  being  no  proof  of  any  legal  authority 
in  the  son  to  execute  the  deed  in  the  name  of  his  father,  his  execution  of  it  was  no 
evidence  against  the  father,  and  that  the  subsequent  verbal  ratification  amounted  to 
nothing.  To  make  this  the  deed  of  the  defendant,  there  must  be  affirmative  proof  that 
the  son  had  authority  by  deed  to  execute  :  and,  if  there  was  authority  given  by  deed, 
the  execution  must  be  in  the  name  of  the  party  giving  the  authority  :  not,  as  here, 
"John  William  Foulkes  for  Thomas  Foulkes."  In  Taylor  on  Evidence,  §  907,  3rd 
edit.  vol.  ii.,  p.  811,  the  rule  is  thus  laid  down, — "In  order  to  authorize  an  agent  to 
execute  a  deed  for  his  principal,  the  authority  must  be  given  by  an  instrument  under 
seal  {Berkeley  v.  Hardy,  5  B.  &  C.  355,  8  D.  &  E.  102,  White  v.  Cuyler,  6  T.  R.  176, 
Steiglik  v.  Eggimion,  Holt,  N.  P.  C.  141,  Williams  v.  Walsby,  4  Esp.  220,  Callaghan 
v.  Pepper,  2  Irish  Eq.  R.  399) ;  and,  as  such  an  instrument  or  power  of  attorney  transfers 
no  interest,  the  agent  or  attorney  being  merely  put  thereby  in  the  place  of  the  principal, 
it  follows  that  the  deed  must  be  executed  by  the  agent  in  the  name  and  as  the  act  of 
him  who  gave  the  power  (Hunter  v.  Parker,  7  M.  &  W.  322,  3-13,  per  Parke,  B.). 
Neither  can  a  parol  ratification  by  the  principal  of  a  deed  executed  by  his  agent  give 
validity  [800]  to  the  deed,  when  the  agent  has  not  been  authorized  to  act  by  an  instru- 
ment under  seal  (Hunter  v.  Parker) ;  and  it  seems  that  evidence  of  the  implied,  if  not 
of  the  express,  recognition  or  adoption  of  the  deed  by  the  principal,  will  not,  even  as 
against  him,  raise  a  presumption  that  the  agent  was  thus  formally  authorized  to  act, 
so  as  to  dispense  with  the  necessity  of  proving  that  fact :  "  Lord  Gosford  v.  Robb,  8  Irish 
Law  Rep.  217.  Formerly,  no  admission  of  a  party  to  a  deed  could  dispense  with  the 
necessity  of  calling  the  attesting  witness.  The  latest  case  on  that  subject  is  Whyman 
v.  Garth,  ^  Exch.  803,  where  it  was  held,  that  the  It  &  15  Vict.  e.  99,  s.  2,  which 
renders  the  parties  to  a  suit  competent  and  compellable  to  give  c\  idence,  has  not  altered 
the  rule  of  law  which  requires  a  written  instrument  to  lie  proved  by  the  attesting 
witness;  and  where  Pollock,  0.  B.,  in  delivering  the  considered  judgment  of  the  court, 
says, — "We  think  that  the  rule  of  law  requiring  proof  by  the  subscribing  witne 
so  inflexible,  clear,  and  universal,  that  it  cannot  be  set  aside  by  any  reasoning, 
however  cogent."  And,  though  that  is  now  changed  («)'-',  still  the  rule  as  to  execution 
remains  unchanged.  The  language  of  Parke,  I!.,  in  Hvmter  v.  Parker,  is  express. 
"Neither  a  parol  ratification,  says  that  learned  judge,  "nor  a  parol  authority, 
could  have  the  effect  of  giving  power  to  the  auctioneer  to  execute  i  deed  for 
the  plaintiff,  or  to  make  the  bill  of  sale  his  deed:  such  a  power  could  be  given  by 
an  instrument  under  seal  only;  and  must  be  executed  iu  the  name  and  as  the  act 
and  deed  of  him  who  gave  the  power;  for,  a  power  of  attorney  transfers  no  interest  ; 
[801]  the  attorney  is  merely  thereby  put  in  place  of  the    principal,  and    represents  his 

person :"  and  his  own  act  could  convey  nothing :  Combe's  case,  9  Co,  Rep.  75,  77,     In 

Lord  Gosford  V.  Robb,  8  Irish  Law  Rep.  217,  in  ejectment  on  the  title,  the  land  agent 
of  a  landlord,  under  his  direction:,  served  a  notice  to  quit,  OD  which  the  ejectment 
was  brought.      The  tenant  at   the  trial  pro.  I  need  a  lease  signed  by  the  agent)  and  undei 

(a)1  Substantially,  for  misdirection  or  misreception  of  evidence. 

(a)2  "It  shall  not  he  necessary  to  prove  by  the  attesting  witness  any  instrument 
to  the  validity  >>f  which  attestation  is  not   requisite;  anil  such  instrument  may  be 

proved  by  admission  or  otherwise,  as  if  there  had  bee attesting  witness  thereto." 

17  *  18  Vict.  c.  125,  s.  26, 
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which  he  had  been  registered  as  a  freeholder,  and  a  certificate  of  his  registry  there- 
under, kept  in  the  landlord's  office  :  and  it  was  held  that  the  tenant  was  bound  to 
prove  that  the  agent  had  a  power  of  attorney  to  execute  leases  from  the  landlord,  and 
that  such  alleged  adoption  by  the  landlord  of  the  lease  did  not  dispense  with  the 
necessity  of  such  proof,  and  that  the  judge  was  right  in  refusing  to  admit  the  lease  in 
evidence.  [Williams,  J.  The  delivery  makes  the  deed.  If  we  are  to  presume  any- 
thing, we  must  presume  that  this  deed  was  delivered  as  the  act  and  deed  of  the  defen- 
dant, the  father.  A  good  delivery  is  not  vitiated  by  a  bad  signature.]  It  is  true, 
you  may  by  admissions  get  at  the  effect  of  the  deed,— Slatterie  v.  Poole//,  6  M.  &  W. 
664 :  but  that  is  a  very  different  question  from  this.  [Erie,  C.  J.  Doe  d.  the 
Birmingham  Canal  Company  v.  Bold,  11  Q.  B.  127,  is  very  like  this  case.  There,  on 
ejectment  upon  the  demise  of  a  corporation,  it  appeared  from  the  defendant's  admis- 
sions that  he  had  taken  the  land  by  permission  of  II.,  a  servant  of  the  corporation, 
and  that  F.,  another  servant  of  the  corporation,  had  given  him  notice  to  deliver  up 
possession.  No  lease  nor  notice  nor  appointment  of  F.  or  H.  as  agent  under  seal  was 
produced  :  and  it  was  held  that  the  jury  were  rightly  directed  to  find  for  the  plaintiff' 
if  they  thought  that  H.  and  F.  were  authorized  by  the  company  to  act]  A  rule  nisi 
having  been  granted, 

[802]  Montague  Smith,  Q.  C,  and  Coleridge  shewed  cause.  The  ruling  of  the 
learned  judge  was  perfectly  correct.  The  alleged  informality  of  the  signature  was 
disposed  of  on  the  motion  ;  and  the  rule  was  granted  only  on  the  ground  of  absence 
of  proof  of  authority  in  the  son  to  execute  the  deed  on  behalf  of  his  father.  Upon 
every  principle  of  law,  it  is  submitted  that  the  subsequent  admission  of  the  defendant 
was  sufficient  proof  that  the  deed  was  duly  executed.  The  defendant  by  his  language 
and  by  his  acts  treated  the  deed  as  his  deed.  It  could  not  be  his  deed  unless  duly 
executed.  Every  man  is  presumed  to  know  the  law  ;  and  every  presumption  will  be 
made  against  the  defendant  under  such  circumstances.  The  case  of  Lord  Oosford  v. 
Robb,  8  Irish  Law  Rep.  217,  does  not  bear  out  the  proposition  which  is  sought  to  be 
founded  upon  it.  Doe  d.  the  Birmingham  Canal  Company  v.  Bold,  11  Q.  B.  127,  goes 
further  than  this  case.  Lord  Denman,  in  giving  judgment,  says  :  "  In  this  case  there 
was  evidence,  in  the  nature  of  admission  from  the  conduct  of  the  defendant,  that  the 
secretary  of  the  canal  company,  who  created  the  tenancy  at  will,  and  the  successor 
who  determined  it  in  1831,  had  authority  from  the  company  :  but  there  was  no  direct 
evidence  of  authority  under  seal.  The  judge  left  it  to  the  jury  to  say  whether  they 
inferred  an  authority,  and  did  not  tell  them  that  an  authority  under  seal  was  neces- 
sary. A  motion  has  been  made  for  a  new  trial  for  misdirection  in  this  respect:  but 
we  are  all  of  opinion  that  the  rule  should  be  refused.  The  jury  were  at  liberty  to 
infer  any  possible  valid  authority  :  and  Ave  cannot  assume  that  a  canal  company  may 
not  be  incorporated  by  private  act  of  parliament,  and  may  not  be  impowered  thereby 
to  appoint  an  agent  without  an  instrument  under  seal :  see  Rex  v.  Bigg,  3  P.  Wms. 
419,  424."  [Keating,  J.  Suppose  the  son  had  signed  [803]  the  deed  without  the 
authority  of  his  father,  and  the  father  had  afterwards  said,  "  I  acknowledge  this  to  be 
my  deed,  and  deliver  it  as  my  deed,"  would  not  that  do?  The  operative  part  of  the 
ceremony  is  the  delivery.  Williams,  .1.  Signature  is  not  essentially  necessary  to  a 
deed.  That  was  one  of  the  grounds  upon  which  we  refused  the  rule  on  the  other 
point.     The  essence  is  the  delivery.] 

Collier,  Q.  C,  in  support  of  his  rule.  The  execution  of  the  deed  by  the  defendant 
is  directly  put  in  issue  upon  the  record.  The  evidence  was,  that  the  defendant's  son, 
in  the  father's  absence,  signed  the  deed,  not  in  the  name  of  his  father,  but  thus, — 
"John  William  Foulkes  for  Thomas  Foulkes."  It  was  then  sought  to  prove  the 
execution  of  the  deed  by  the  defendant's  admission  that  "  he  authorized  his  son  to 
execute  the  deed,  and  that  he  adopted  it."  It  is  submitted,  upon  the  authorities 
cited  on  the  motion,  that  there  was  no  evidence  to  sustain  the  issue.  In  Berkeley  v. 
Hardy,  5  B.  &  C.  355,  8  D.  &  K.  102,  where  an  indenture  was  made  between  "A.,  for 
and  on  behalf  of  B.,  on  the  one  part,  and  C.  on  the  other  part,"  A.  being;  thereunto 
authorized  by  writing  under  B.'s  hand,  but  not  under  seal,  and  A.  executed  the  deed 
in  his  own  name, — it  was  held  that  B.  could  not  maintain  covenant  on  the  deed, 
although  the  covenants  were  expressed  to  be  made  by  C.  to  and  with  B.  Abbott,  C.  J., 
said  :  "  I  am  not  aware  of  any  instance  in  which  the  court,  upon  the  production  of  an 
instrument  insufficient  to  support  an  action  founded  upon  it,  has  presumed  the  exist- 
ence of  another  deed  which  would  be  sufficient."     In  Abbot  v.  Plambe,  1  Dougl.  216, 
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in  an  action  on  a  bond,  proof  of  the  acknowledgment  of  the  obligor  was  held  not  to 
supersede  the  necessity  of  calling  the  subscribing  witness.  Admissions  of  a  party  that 
he  executed  a  [804]  deed  are  clearly  not  evidence  that  he  did  execute  it.  [Erie,  C.  J. 
The  reason  why  it  was  formerly  held  that  the  attesting  witness  must  be  called  was, 
that  the  parties  had  agreed  that  that  should  be  the  only  mode  of  proving  their  execu- 
tion of  the  instrument.  Keating,  J.  Suppose  the  defendant,  when  the  deed  was 
shewn  to  him  by  Pinniger,  had  merely  said,  "I  adopt  the  deed,  and  now  deliver  it," 
would  not  that  have  been  sufficient]]  No.  There  must  be  actual  delivery.  If  the 
defendant  had  been  present,  and  saw  his  son  deliver  the  deed,  that  might  have  done. 
[Erie,  C.  J.  Does  not  an  acknowledgment  that  the  party  is  bound  by  the  deed, — the 
deed  being  present, — amount  to  a  delivery?  Williams,  J.  "As  a  deed  may  be 
delivered  by  words  without  deeds,  so  may  it  also  be  delivered  by  deeds  without 
words : "  Sheppard's  Touchstone,  8th  edit.  58.]  In  Call  v.  Dunning,  4  East,  53, 
it  was  held  that  the  answer  of  the  obligor  of  a  bond  to  a  bill  filed  for  a  discovery, 
in  which  he  admitted  the  bond  to  have  been  executed  by  him,  was  only  secondary 
evidence,  and  could  not  be  received  as  evidence  per  se  of  the  execution,  without 
shewing  that  due  diligence  had  been  used  to  discover  who  the  subscribing  witness 
was,  who  was  alleged  to  be  unknown.  Here,  the  execution  of  the  deed  by 
the  defendant  is  the  very  matter  in  issue.  In  Whyrmam  v.  Garth,  8  Exch.  803, 
Pollock,  C.  B.,  says:  "Here,  on  the  pleadings,  the  defendant  has  put  the  execution 
of  the  deed  in  issue,  and  he  is  called  and  compelled  as  a  witness  to  prove  the  fact. 
How  can  that  be  put  reasonably  as  a  waiver  of  the  agreement  not  to  give  the  deed  in 
evidence  without  calling  the  attesting  witness  ? "  [Willes,  J.  Do  you  contend  that 
the  defendant's  admission  is  no  evidence  ?]  None  upon  the  issue  on  non  est  factum. 
Pennefather,  C.  J.,  in  Lord  Gosford  v.  1Mb,  says  :  "It  is  a  rule,  if  a  deed  under  seal 
be  executed  by  an  agent,  [805]  the  deed  appointing  him  agent  must  be  produced  and 
proved,  and  it  would  be  breaking  through  that  rule  if  we  acceded  to  the  setting  aside 
this  verdict.  It  is  said  because  Lord  Gosford  by  some  acknowledgment  recognized 
the  lease,  the  judge  should  have  told  the  jury  there  was  sufficient  evidence  of  the 
existence  of  a  power  of  attorney  :  no  admission  of  a  party  can  be  received  in  evidence 
in  substitution  for  what  would  be  otherwise  required  as  proof  of  the  execution  of  a 
deed."  [Erie,  C.  J.  With  all  deference  to  the  learned  judges  who  decided  that  case, 
I  must  say  I  do  not  quite  apprehend  the  force  of  it.]  The  same  learned  judge,  in  a 
subsequent  ease, — Lawless  v.  Queale,  8  Irish  Law  Kep.  382, — thus  deals  with  Slatterie 
v.  Pooley :  "Slatterie  v.  Pooley  is  the  next  case,  and  appears  to  be  the  leading  one  in 
support  of  the  doctrine  that  a  parol  admission  by  a  party  to  a  suit  is  always  receivable 
as  evidence  against  him,  although  it  relates  to  the  contents  of  a  deed  or  other  written 
evidence,  and  even  though  its  contents  be  directly  in  issue  in  the  cause.  I  cannot 
subscribe  to  what  was  said  by  Parke,  B.,  in  that  case,  though  it  is  added  that  Lord 
Abinger  (who  did  not  hear  the  arguments)  concurred.  The  doctrine  there  laid  down 
is  a  most  dangerous  proposition  :  by  it  a  man  might  be  deprived  of  an  estate  of  10,0001. 
per  annum,  derived  from  his  ancestors  by  regular  family  deeds  and  conveyances,  by 
producing  a  witness,  or  by  one  or  two  conspirators,  who  might  be  got  to  swear  they 
heard  defendant  say  lie  had  conveyed  away  his  interest  therein  by  deed,  had  mort- 
gaged, or  otherwise  incumbered  it ;  and  thus  by  this  facility  so  given  the  most  open 
door  would  be  given  to  fraud,  and  a  man  might  be  stripped  of  his  estate  through  this 
invitation  to  fraud  and  dishonesty.  It  is  said  it  is  evidence  against  the  person  himself 
who  made  the  admission,  ami  that  there  is  no  danger  of  untruth  in  what  a  man  [806] 
admits  against  himself.  Supposing  the  admission  to  be  proved,  is  there  mii  danger  of 
mistake  or  misconception  of  the  contents  of  a  written  instrument?  It  may  be  Long 
and  difficult:  one  part  or  clause  may  explain  or  qualify  another  j  an  unprofessional 
or   ignorant  man  may  be  led  to  believe  il   may  lie  so  and  so,  whereas  the  real  and  true 

meaning  may  be  the  very  reverse,  or  something  very  different  :  but,  produce  the  deed 
or  writing;  litera  scripts  nia.net  ;  on  which  side  i.^  the  security,  and  why  depart  from 
the  rule  that,  if  you  want  to  give  evidence  of  the  contents  of  a  writing,  the  writing 
itself  must  be  produced*!     Is  there  no  danger  of  untruth  or  misrepresentation  when 

used  against  the  party  making  the  admission  I  That  is  the  ground  put  by  Parke,  11., 
and  in    which   I  Cannot    agree,    when   I   know  by  experience    how    easy  it  is  to    fabricate 

admissions,  and  how  impossible  to  come  prepared  to  detect  the  falseh I.     Why  are 

writings  prepared  at  all,  but  to  prevent  mistakes  and  misrepresentat  ionsl    And,  why, 

having  taken   that    precaution,  with   such    writing  at    hand,  and   capable  of   being   pro 
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duced,  is  the  same  to  be  laid  aside,  and  inferior  and  less  satisfactory  evidence  resorted 
to  ?  If  you  are  at  liberty  to  give  parol  evidence  of  the  contents  of  a  writing,  you 
run  the  risk  of  introducing  parol  evidence  to  vary  or  contradict  the  written 
evidence.  Is  that  the  law  1  Certainly  not."  The  language  of  Parke,  B.,  in  Hunter 
v.  Parker,  7  M.  &  W.  343,  is  express,  that  a  power  to  execute  a  deed  can  only 
be  given  by  deed,  and  that  a  parol  authority  or  a  parol  ratification  amounts  to 
nothing.  Even  supposing  the  admission  had  been  in  these  terms,  "  I  executed  a 
deed  authorizing  my  son  to  execute  the  deed  for  me,"  it  would  not  have  dispensed 
with  the  necessity  of  producing  the  deed.  [Williams,  J.  I  am  strongly  inclined  to 
think  that  that  which  took  place  here  amounted  to  a  second  delivery  of  the  deed. 
[807]  In  Hudson  v.  Revett,  5  Bingh.  368,  2  M.  &  P.  663,  the  defendant  executed  a 
deed  conveying  his  property  to  trustees  to  sell  for  the  benefit  of  creditors,  the 
particulars  of  whose  demands  were  stated  in  the  deed  :  a  blank  was  left  for  one  of 
the  principal  debts,  the  exact  amount  of  which  being  subsequently  ascertained  was 
inserted  in  the  blank  the  next  day  in  the  defendant's  presence  and  with  his  assent; 
and  the  defendant  afterwards  recognized  the  deed  as  valid,  in  various  ways,  particu- 
larly by  being  present  when  it  was  executed  by  his  wife,  and  by  joining  her  in  a  fine 
to  enure  to  the  uses  of  the  deed.  It  was  objected  on  the  part  of  the  defendant  that 
the  deed  was  void  ;  and  the  following  passage  was  cited  from  Bull,  X.  P.  267, — "  If 
there  be  blanks  left  in  an  obligation  in  places  material,  and  filled  up  afterwards  by 
the  assent  of  parties,  yet  is  the  obligation  void,  for  it  is  not  the  same  contract  that 
was  sealed  and  delivered  :  as,  if  a  bond  were  made  to  C,  with  a  blank  left  after  for 
his  Christian  name  and  for  his  addition,  which  is  afterwards  filled  up."  But  Holroyd,  J., 
in  summing  up  told  the  jury  that  it  did  not  appear  in  the  passage  cited  that  the 
alteration  was  made  in  the  presence  of  the  party ;  but  that,  if  in  such  a  case  there 
was  that  which  amounted  to  a  re-delivery,  and  shewed  that  the  party  meant  the  deed 
should  be  acted  on  in  its  altered  state,  the  alteration  being  made  in  his  presence  would 
amount  to  a  re-delivery,  and  the  deed  would  lie  his  in  its  altered  state.  He  referred 
to  Goodright  </.  Carter  v.  Straphan,  Cowp.  201,  where  the  re-delivery  by  a  feme,  after 
the  baron's  death,  of  a  deed  delivered  by  her  whilst  covert,  was  held  a  sufficient 
confirmation  of  the  deed  to  bind  her  without  re-execution  or  re-attestation ;  and  said 
that  circumstances  alone  might  be  equivalent  to  a  re-delivery.  Then,  observing  on 
the  fact  that  the  blank  in  the  present  case  had,  according  to  a  previous  arrangement, 
[808]  been  filled  up  in  the  defendant's  presence,  and  with  his  consent,  that  he  had 
afterwards  assisted  at  and  sanctioned  the  execution  of  the  deed  by  his  wife,  and  had 
acted  upon  it  as  a  valid  instrument, — he  said,  that,  unless  the  jury  disbelieved  the 
evidence,  there  was  abundant  ground  for  their  considering  the  deed  as  the  deed  of 
the  defendant.  The  jury  having  found  for  the  defendant,  the  ruling  of  the  learned 
judge  was  upheld  by  the  court.  That  case  was  cited  and  approved  by  the  court  of 
Exchequer  in  Hibblewhite  v.  M'Morine,  0  M.  &  \Y.  200,  21.-).]  The  ground  of  the 
decision  there  was,  that  the  deed  was  not  a  perfect  deed  until  the  sum  had  been 
ascertained  and  inserted. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  Looking  at 
the  authorities  which  have  been  adverted  to, — Doe  d.  the  Birmingham  Canal  Company 
v.  Boh!,  1 1  Q.  B.  127,  and  the  other  eases, — I  am  clearly  of  opinion  that  the  admission 
of  the  defendant  is  always  evidence  to  prove  everything  that  he  intended  to  admit. 
Whether  the  construction  to  be  put  on  the  conversation  which  took  place  between 
the  defendant  and  Mr.  Pinniger  be  such  as  has  been  contended  by  Mr.  Smith  or  by 
Mr.  Collier,  it  is  unnecessary  for  us  to  decide,  because,  the  issue  being  whether  the 
deed  was  the  deed  of  the  defendant  or  not,  I  am  clearly  of  opinion  that  the  evidence 
shewed  such  facts  as  amounted  to  a  delivery  by  him  of  the  deed  as  his  deed.  It  was 
shewn  to  him  as  his  deed,  and  he  recognized  and  adopted  it  as  a  valid  deed. 

Williams,  .J.  I  also  am  of  opinion  that  the  rule  should  be  discharged.  As  to 
the  first  point,  I  agree  that,  if  the  evidence  had  been  that  the  defendant  had  said, 
';  I  authorized  my  son  by  deed  to  execute  the  deed  for  me,"  that  would  have  been 
good  evidence  [809]  that  the  defendant  intended  to  admit  that  he  executed  the  deed 
by  the  hands  of  his  son.  But,  whether  or  not  the  words  he  used  were  tantamount 
to  that,  it  is  quite  unnecessary  to  give  any  opinion,  because  I  agree  with  my  Lord 
that  there  was  evidence  here  of  a  second  delivery.  The  deed  having  been  executed 
by  the  son  in  his  own  name,  thus, — "  John  William  Foulkes  for  Thomas  Foulkes," — 
it  was  brought  into  a  room  in  which  the  defendant  was,  and,  the  deed  being  shewn 
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to  him,  he  was  asked  whether  his  son  had  authority  to  execute  it  for  him  and  whether 
he  adopted  the  signature,  and  the  defendant  answered  that  his  son  had  authority 
and  that  he  adopted  the  deed  as  his  :  and  there  was  proof  that  he  subsequently  acted 
as  if  the  deed  was  a  valid  deed.  This  clearly  amounted  to  a  second  delivery.  It  has 
long  been  established  that  to  constitute  a  delivery  it  is  not  necessary  that  the  party 
should  take  the  document  in  his  hand  and  say  "  I  deliver  this  as  my  act  and  deed." 
Anything  to  shew  that  he  treated  the  deed  as  his  deed  is  enough.  Several  cases  are 
put  in  Sheppard's  Touchstone,  8th  edit.  p.  58,  mostly  taken  from  Lord  Coke  ;  amongst 
others, — "If  the  deed  be  sealed  and  lying  in  a  window  or  on  a  table,  and  I  use  these 
or  the  like  words,  'There  it  is  :  take  it  as  my  deed,'  this  is  a  good  delivery,  and  doth 
perfect  the  deed  ;  for,  as  the  deed  may  be  delivered  by  words,  without  deeds,  so  may 
it  also  be  delivered  by  deeds,  without  words."  Here  it  is  plain  upon  the  evidence 
that  the  deed  being  in  the  room  and  already  sealed,  and  his  name  being  atKxed  to  it, 
the  defendant  in  effect  says  "  I  recognize  that  as  my  deed."  The  case  of  Hudson  v. 
Revett,  5  Bingh.  368,  2  M.  &  P.  663,  as  recognized  by  Lord  Wensleydale  in  Hibblewhite 
v.  M'Morine,  6  M.  &  W.  200,  shews  that  there  was  abundant  evidence  to  prove  the 
affirmative  of  the  issue. 

[810]  Wii.ucs,  J.  I  did  not  hear  the  whole  of  the  argument  (a).  But,  so  far 
as  I  ought  under  those  circumstances  to  express  an  opinion,  I  concur  with  my  Lord 
and  my  Brother  Williams  in  thinking  there  was  ample  evidence  of  deliver)-. 

Keating,  J.  I  retain  the  opinion  I  expressed  at  the  trial,  that  there  was  evidence 
that  the  defendant  executed  the  deed.  First,  there  was  an  admission  by  the  defen- 
dant that  he  had  given  authority  to  his  son  to  execute  the  deed  in  his  name.  I  had 
in  my  mind  the  case  of  Doe  d.  tlie  Birmingliam  Canal  Company  v.  Bold,  11  Q.  B.  127, 
from  the  judgment  of  the  court  in  which  case  it  is  to  be  gathered  that  they  thought 
a  sufficient  authority  might  be  inferred  from  the  defendant's  admissions.  But, 
whether  or  not  the  words  here  used  by  the  defendant  justified  the  inference  which 
the  jury  drew  from  them,  I  am  clearly  of  opinion  that  there  was  evidence  of  a  sufficient 
delivery  of  the  deed  by  the  defendant  to  bind  him.  The  deed  being  present  and  seen 
by  the  defendant,  he  deliberately  adopts  the  act  of  his  son.  But  the  evidence  does 
not  stop  there.  It  was  proved  that  the  defendant  afterwards  took  an  active  part  in 
directing  the  proceedings  under  this  very  deed.  It  was  clear  from  his  statements 
and  his  acts  that  he  intended  to  acknowledge  the  deed  as  his  deed.  That  amounts 
to  a  delivery  in  law,  and  is  evidence  upon  non  est  factum.  There  is  a  case  to  which 
I  may  refer  as  having  some  bearing  upon  this  point,  viz.  the  ease  of  The  King  v.  The 
Inhabitants  <>/  Longnor,  t  B.  >Vr  Ad.  647.  There,  it  was  necessary  to  prove  the  execution 
of  an  indenture  of  apprenticeship.  The  pauper  and  his  father  (neither  of  whom  could 
write)  had  directed  an  attorney  to  sign  the  deed  [811]  for  them,  and  the  pauper  then 
took  the  deed  to  his  master  and  delivered  it  to  him,  and  served  under  it:  and  the 
court  of  King's  Bench  held  that  this  was  a  sufficient  execution  and  delivery  of  the 
deed  to  make  it  the  deed  of  the  father,  because  it  might  be  inferred  that  the  attorney 
had  been  duly  authorized  to  execute  it  in  his  name.  The  evidence  of  delivery  in  this 
case  appears  to  me  to  be  much  stronger  than  the  evidence  was  there.  I  entirely  agree 
with  the  rest,  of  the  court  in  discharging  this  rule. 

Rule  discharged. 

Collier  asked  leave  to  appeal  ;  but  the  court  declined  to  grant  it. 

Leave  to  appeal  refused. 

[812]    The  Mkksey  Docks  and  Harbour  Board  v.  Cameron  and  Others. 

Feb.  25th,  1861. 

[See  S.  C.  in  House  ,,f  Lords,  20  C.  B.  N.  S.  56  ;  I  I  II.  L  0.  1 13  ;  11  E.  R.  1 105 

(with  note). | 

The  trustees  of  the  Birkenhead  hoc];.,  were  impowored  by  various  acts  of  parliament 
to  take  lands  by  purchase,  &c,  to  construct  works,  to  resell  or  lease  land  nut 
wanted,  to  impose  (within  certain  limit.-)  such  rates  I'm  vi  el  using  their  docks  88 
they  might  think  proper,  and  in  vary  those  rates,  ami  in  lease  their  wharfs,  quays, 
&c.     They  were  also  impowered  to  borrow  money  on  the  security  of  the  rates. 

(a)  His  Lordship  was  engaged  In  the  l>ivorcc  Court. 


320 


THE   MERSEY    DOCKS   TRUSTEES   V.  CAMERON      9  C.  B.  (N.  S.)  813. 


All  sums  received  from  rates  or  the  sale  or  rents  of  land  were  to  be  laid  out  by 
them  iu  defraying  the  costs  of  the  works,  paying  officers  and  servants,  carrying  the 
acts  into  execution,  and  paying  the  interest  and  principal  of  moneys  borrowed. 
The  court  of  Queen's  Bench  held,  in  the  case  of  The  Trustees  of  the  Birkenhead  Docks 
v.  Tlie  Overseers  of  Birkenhead,  2  Ellis  &  B.  US,  that  the  trustees  were  rateable  to 
the  poor  in  respect  of  their  premises. — The  Mersey  Docks  and  Harbour  Board, 
under  a  series  of  acts  containing  very  similar  provisions,  were  held  by  the  court  of 
Common  Pleas  in  The  Mersey  Docks  and  Harbowr  Board  v.  Jones,  ante,  vol.  viii., 
p.  114, — in  deference  to  a  previous  decision  of  the  court  of  Queen's  Bench,  upon  a 
case  stated  by  the  sessions  {The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61, 
9  D.  &  R.  780), — not  to  be  rateable  in  respect  of  their  premises. — By  the  Birken- 
head Docks  Acts,  1855,  18  &  19  Vict.  c.  clxxi.,  all  the  works,  &c,  and  all  the  estate, 
&c,  of  the  Birkenhead  Docks  were  transferred  to  and  vested  in  the  corporation  of 
Liverpool,  subject  to  the  liabilities  created  by  act  of  parliament.  And  by  a 
subsequent  act,  20  &  21  Viet.  c.  clxii.,  the  Liverpool  Docks  estate,  and  all  property 
held  by  or  in  trust  for  the  trustees  of  the  Liverpool  Docks  under  the  acts  before 
mentioned,  were  vested  in  the  Mersey  Docks  and  Harbour  Board,  "  but  subject  to 
all  charges  and  liabilities  atiecting  the  same  :  "—Held,  by  the  majority  of  the  court, 
that,  whether  or  not  the  Mersey  Docks  Board  were  exempted  from  liability  to  be 
rated  to  the  poor  in  respect  of  their  occupation  of  the  Birkenhead  Docks,  by  reason 
of  their  occupation  not  being  a  beneficial  one,  the  exemption  furnished  only  a 
ground  of  appeal  to  the  quarter  sessions  against  the  rate,  and  not  ground  for  an 
action  in  respect  of  a  levy  made  to  enforce  the  rate, — Willes,  J.,  intimating  a  doubt 
(though  disclaiming  any  intention  to  give  a  final  opinion  upon  the  point)  "  whether 
the  statutory  avowry  could  be  proved,  where  there  was  an  absolute  exemption  from 
the  rate." 

This  was  an  action  of  replevin  brought  by  the  plaintiffs  against  the  defendants 
for  the  taking  and  detaining  of  certain  goods  and  chattels  of  the  plaintiffs. 

The  following  case  was  stated  pursuant  to  the  Common  Law  Procedure  Act,  1852  : — 

All  the  acts  of  parliament  relating  to  the  Liverpool  and  Birkenhead  Docks  and 
the  Birkenhead  Dock  Company  were  to  be  referred  to  as  part  of  the  case.  Those 
relating  to  the  Liverpool  Docks  are  twenty-two  in  number,  and  form  a  series  extend- 
ing from  the  8th  of  Queen  Anne  to  the  21st  year  of  the  reign  of  Her  present  Majesty, 
both  inclusive.  Those  relating  to  the  Birkenhead  Docks  and  Birkenhead  Dock  Com- 
pany respectively  are  thirteen  in  number,  commencing  with  the  7  &  8  Vict.  c.  lxxix., 
and  ending  with  the  IS  &  19  Vict.  c.  clxxi. 

By  rates  made  for  the  relief  of  the  poor  of  the  township  of  Birkenhead  and  for 
various  other  purposes,  the  Mersey  Docks  and  Harbour  Board  (hereinafter  called  the 
plaintiffs)  were  in  May,  1858,  assessed  in  [813]  the  sum  of  1671.  10s.  in  respect  of  the 
annual  value  of  the  dock  estates  within  the  said  township  vested  in  them,  according 
to  the  following  schedule  :— 


Description  of  property  rated. 

Name  or  situation  of 
property. 

Rate  at  6d. 
in  the  pound. 

Offices  and  store-room  and  land,  work- 
shops, mortar-mill,  and  steam-engine 
and  machinery 

Inclosed  and  uninclosed  land  occupied 
by  pipes,  drying-kiln,  and  cranes 

13  "warehouses,  timber-shed,  and  land 
connected  therewith,  and  one  shed 

Egerton  and  Morpeth  Docks,  part  of 
great  float,  graving-dock,  gridiron  and 
cranes,  and  bindings  on  South  Reserve 

Canning  Street 

Dock  Quay     .... 
Poolside          .... 
Poolside          .... 

Poolside          .... 

£ 
1 

4 

7 

4G 

108 

s. 
3 

12 
10 

2 

2 

d. 
0 

6 
0 
6 

0 

£1G7 

10 

0 

The  plaintiffs  were  in  November,  1858,  further  assessed  in  the  sum  of  2351.  2s.  in 
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respect  of  the  annual  value  of  the  dock  estates  within  the  said  township  vested  in 
them,  according  to  the  following  schedule  :— 


Description  of  property  rated. 

Name  or  situation  of 
property. 

Rate  at  8d. 
in  the  pound. 

Offices       ....... 

Offices,  store-room,  steam-engine,  mortar- 
inills,  workshops,  land 

Steam-engine,  mortar-mills,  yard,  lime- 
kiln, and  land 

Stable      .         .         .        ... 

Inclosed  land  occupied  by  stone,  &c,  and 
nninclosed  land  and  drying-kiln. 

14  warehouses,  wharf,  cranes,  one  shed    . 

Timber-sheds,  land,  and  steam-engine     . 

Egerton  and  Morpeth  Docks,  graving- 
dock,  gridiron,  sheds,  and  cranes  on 
Dock-Quay,  land  on  ditto  called  the 
South  Reserve,  within  the  township    . 

Canning  Street 

West  of  Egerton  Dock   . 

On  the  South  Reserve    . 
Neptune  Street 

Poolside          .... 
Poolside          .... 

Poolside          .... 

£ 

1 

7 
6 

4 
49 

21 

144 

s. 
10 

13 

3 

6 

19 

c 

0 
2 

d. 

8 

4 

4 
0 

4 
8 
0 

8 

£235 

2 

0 

[814]  The  township  of  Birkenhead,  in  the  county  of  Chester,  was  placed  under 
the  management  of  public  commissioners  (since  incorporated)  under  the  title  of  "The 
Birkenhead  Improvement  Commissioners,"  by  an  act  of  parliament  of  3  &  4  W.  4, 
c.  lxviii. 

In  the  year  1844,  an  act  (7  &  8  Vict.  c.  lxxix.)  was  passed,  intituled  "An  Act  for 
constructing  tidal  basins,  a  dock,  and  other  works  at  Birkenhead,  in  the  county  of 
Chester,  and  for  other  purposes : "  and  it  was  thereby  enacted  that  the  commissioners 
constituted  under  the  act  of  the  3  &  4  W.  4,  c.  lxviii.,  should  be  commissioners  for 
carrying  that  act  into  execution,  and  should  be  called  "The  commissioners  of  the 
Birkenhead  Docks,"  and  should  have  authority  to  construct  tidal  basins,  a  dock,  and 
other  works,  and  to  purchase  lands  for  those  purposes,  and  to  borrow  on  the  credit  of 
the  rates  and  tolls  by  that  act  granted,  and  of  any  property  vested  in  the  said  com- 
missioners by  virtue  of  that  act,  a  sum  not  exceeding  400,0001.;  and  as  a  security'  the 
commissioners  might  assign  over  the  said  rates,  tolls,  and  property,  or  any  part 
thereof,  to  any  person  advancing  or  lending  the  same  money,  by  way  of  mortgage,  in 
the  manner  and  form  therein  directed  and  provided,  and  subject  and  according  to  the 
provisions  and  true  intent  and  meaning  of  the  act  in  that  behalf.  The  material 
clauses  of  the  last-mentioned  act  with  reference  to  the  liability  of  the  commissioners 
to  be  rated  to  the  poor-rate  in  respect  of  the  premises  in  their  possession  under  the 
act,  are  set  out  in  the  case  of  The  Birkenhead  Dock  Trustees  v.  The  Birkenhead  Overseers, 
2  Ellis  &  B.  148,  which  case  is  hereinafter  referred  to. 

By  an  act  of  the  8  &  9  Vict.  c.  iv.,  intituled  "An  act  for  the  construction  of  a 
dock,  wharf,  walls,  and  other  works  by  (he  Birkenhead  Dock  commissioners,  at 
Birkenhead,  in  the  county  of  Chester,  additional  powers  [815]  were  given  to  the  said 
dock  commissioners,  enabling  them  to  make  a  floating-dock  and  other  works,  and  to 
borrow  a  further  sum  of  money  not  exceeding  600,0001.  on  mortgage  as  aforesaid. 

By  an  act,  10  it  11  Vict.  c.  eclxiv.,  intituled  "An  act  to  authorize  the  Birkenhead 
Dock  Commissioners  to  construct  an  additional  dock  and  other  works  at  Birkenhead, 
in  the  county  of  Chester,  and  for  other  purposes,"  and  by  the  10  &  11  Vict.  c.  eclxv., 
intituled  "An  act  to  alter  and  amend  t he  acts  relating  to  the  Birkenhead  Commis- 
sioners' Docks,  and  to  make  further  provision  with  respect  to  the  construction  of  sea 
or  wharf  walls  along  the  Wallasey  Pool,  and  for  other  purposes,"  additional  powers 
were  conferred  upon  the  said  commissioners. 

By  another  act,  the  11  &  12  Vict.  o.  cxliv.,  intituled  "  An  act  to  alter  and  amend 
the  several  acts  relating  to  the  Birkenhead  Commissioners'  Docks,  and  to  transfer  the 
several  powers  of  the  said  commissioners  to  a  corporate  body,  to  1"'  intituled  'The 
Trustees  of  the  Birkenhead  Docks,'  and  for  other  purposes,"  the  several  rights,  duties, 
powers,  authorities,  privileges,  and  immunities  conferred  upon  the  said  dock  commis- 
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sioners  by  the  former  acts,  for  carrying  into  execution  the  several  purposes  and  pro- 
visions of  the  said  former  acts  and  that  act,  were  vested  in  certain  persons  thereby 
incorporated  by  the  name  of  "  The  Trustees  of  the  Birkenhead  Docks." 

By  an  act  of  8  &  9  Vict.  c.  lx.,  a  company  called  "The  Birkenhead  Dock 
Company  "  was  incorporated,  with  a  capital  of  1,000,0001.,  divided  into  shares,  and 
with  powers  to  make  and  maintain  docks,  warehouses,  and  other  works  at  Birkenhead  : 
and  by  the  following  acts,  viz.  11  Vict.  c.  ix.,  intituled  "An  act  to  enable  the  Birken- 
head Dock  Company  to  sell  or  lease  their  land,"  and  16  &  IT  Vict.  c.  clxxvii., 
intituled  "  An  act  to  [816]  amend  the  acts  relating  to  the  Birkenhead  Docks  Company, 
and  to  enable  the  company  to  make  a  railway  for  their  works,  and  for  other  purposes, 
and  of  which  the  short  title  is  'The  Birkenhead  Dock  Company's  Act,  1853,'  the 
powers  of  that  company  were  in  various  ways  amended  and  enlarged. 

By  articles  of  agreement  dated  the  16th  of  May,  1855,  and  made  between  the 
trustees  of  the  Birkenhead  Docks,  the  Birkenhead  Dock  Company,  and  the  corporation 
of  Liverpool,  it  was  agreed  that  all  the  property  as  therein  described  of  the  trustees 
of  the  Birkenhead  Docks  and  of  the  Birkenhead  Dock  Company  should,  subject  to 
any  liabilities  affecting  the  same,  be  purchased  by  and  transferred  to  and  vested  in  the 
corporation  of  Liverpool;  and  by  the  act  of  18  &  19  Vict.  c.  clxxi.,  shortly  called 
"The  Birkenhead  Docks  Act,  1855,"  that  agreement  was  confirmed;  and  it  was 
enacted  by  ss.  7,  8,  9,  and  10,  as  follows : — 

Section  7.  "  Subject  to  the  provisions  of  this  act,  all  the  docks,  lands,  and  buildings 
of  or  to  which  the  trustees  were  immediately  before  the  commencement  of  this  act,  by 
virtue  of  the  trustees'  acts  or  any  of  them,  or  otherwise  howsoever,  seised,  possessed, 
or  entitled  either  at  law  or  in  equity,  and  the  caisson  belonging  to  those  docks,  are 
by  this  act  transferred  to  and  shall  be  vested  absolutely  in  the  corporation,  but  never- 
theless upon  the  several  trusts  and  conditions,  and  to  and  for  the  several  uses  and 
purposes  upon,  to,  and  for  which  the  trustees  were  heretofore  seised  or  possessed  or 
entitled  to  the  same  respectively,  and  subject  to  the  several  liabilities  created  by  act 
of  parliament,  and  also  subject  and  without  prejudice  to  the  several  leases  and  agree- 
ments for  leases  specified  in  the  first  schedule  to  the  agreement  for  transfer,  so  far  as 
such  leases  and  agreements  respectively  are  valid." 

[817]  Section  8.  "  Subject  to  the  provisions  of  this  act,  all  the  works,  lands,  and 
buildings,  working  plant,  and  materials,  office  furniture,  and  such  like  effects  of  the 
company,  and  all  the  estate,  right,  title,  and  interest  of  the  company,  or  held  upon  trust 
for  the  company,  in  and  to  all  the  lands  (hereinafter  called  the  Herculaneum  lands) 
which  by  the  act  of  11  &:  12  Vict,  c.  xlii.,  the  Herculaneum  Dock  Company  were 
authorized  to  sell  (being  lands  to  which,  as  appears  by  that  act,  the  company  are 
entitled),  are  by  this  act  transferred  to  and  shall  be  vested  absolutely  in  the  corpora- 
tion, subject  to  liabilities  created  by  the  act  of  parliament,  save  such  as  the  Herculaneum 
lands  can  be  relieved  from  under  the  said  act  of  11  &  12  Vict.  c.  xlii.,  and  subject  to 
the  covenants  referred  to  in  the  2nd  section  of  that  act,  and  to  the  several  leases  and 
agreements  for  leases  specified  in  the  second  schedule  to  the  agreement  for  transfer,  so 
far  as  such  leases  and  agreements  respectively  are  valid." 

Section  9.  "  Provided  always  that  the  transfer  and  vesting  of  the  company  respec- 
tively shall  not  take  effect  until  the  delivery  by  the  corporation  to  the  trustees  and 
the  company  respectively  of  the  bonds  of  the  corporation  to  be  as  by  this  act  provided 
delivered  to  them  respectively." 

Section  10.  "Notwithstanding  such  transfer  and  vesting,  and  except  only  as  is  by 
this  act  otherwise  provided,  all  purchases,  sales,  conveyances,  leases,  mortgages,  bonds, 
contracts,  agreements,  securities,  and  other  acts  and  things  before  the  commencement 
of  this  act  made,  done,  entered  into,  executed,  or  instituted  under  or  by  virtue  of  the 
recited  acts  or  any  of  them,  or  with  reference  to  the  purposes  thereof  respectively, 
shall  be  as  good,  valid,  and  effectual  to  all  intents  and  purposes  whatsoever  for, 
against,  and  with  reference  to  the  trustees  and  the  company  respec  [818]-tively,  as  if 
the  said  act  were  not  passed,  and  may  be  proceeded  in  and  enforced  accordingly. 

The  said  bonds  were  shortly  afterwards  delivered  accordingly,  and  the  said 
property  became  vested  in  the  corporation  of  Liverpool. 

By  s.  1 6  of  the  same  act  it  was  further  enacted  as  follows  : — 

"From  and  after  the  commencement  of  this  act,  the  docks,  lands,  buildings,  and 
caisson  of  the  trustees,  and  the  undertaking  of  the  company  by  this  act  respectively 
transferred  to  and  vested  in  the  corporation,  shall  be  one  undertaking;  and  all  the 
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powers,  privileges,  and  authorities  of  the  corporation  under  this  act  shall  accordingly 
extend  and  apply  to  that  one  undertaking,  and  to  the  corporation  and  all  other  persons 
respectively  with  respect  to  the  same." 

By  ss.  17,  IS,  22,  and  27  of  the  same  act,  it  is  further  recited  and  enacted  as 
follows  :  — 

Section  17.  "And  whereas,  by  the  Liverpool  Dock  Act,  1851,  provision  is  made 
for  the  election,  nomination,  and  appointment  of  twenty-four  persons  to  be  a  committee 
called  '  The  committee  for  the  affairs  of  the  estate  of  the  trustees  of  the  Liverpool 
Docks,'  which  committee,  when  assembled,  or  any  seven  or  more  of  them,  shall  have, 
use,  and  exercise  exclusively  all  and  every  the  powers  and  authorities  in  relation  to 
the  execution  and  carrying  into  effect  the  several  purposes  of  that  act  and  the  several 
acts  therein  recited  (which  acts  relate  to  the  Liverpool  Docks)  given  to  or  vested  in 
the  trustees  of  the  Liverpool  Docks,  or  the  committee,  by  that  act  and  the  acts  therein 
recited,  or  any  of  them,  or  which  by  any  act  thereafter  to  be  passed  may  be  given  to 
or  be  vested  in  the  trustees  of  the  Liverpool  Docks,  or  the  committee  :  And  whereas 
it  is  expedient  that  the  undertaking  of  the  corporation  under  this  act  so  far  as  now 
completed  [819]  and  adapted  for  the  accommodation  of  shipping,  and  so  from  time  to 
time  as  and  when  further  portions  thereof  shall  be  so  completed  and  adapted,  should 
be  managed  by  the  said  committee  for  the  affairs  of  the  estate  of  the  trustees  of  the 
Liverpool  Docks :  Be  it  therefore  enacted  that  so  much  and  such  parts  of  the  under- 
taking by  this  act  vested  in  the  corporation  as  are  now  completed,  or  as  may  be  here- 
after completed,  shall,  as  and  when  the  same  are  adapted  to  the  accommodation  of 
shipping,  be  managed  by  the  said  committee,  who  shall  have  and  exercise  all  such 
rights,  powers,  and  authorities  in  relation  thereto  as  if  the  same  undertaking  was 
vested  in  the  trustees  of  the  Liverpool  Docks  under  or  by  virtue  of  any  of  the  acts 
relating  to  those  trustees,  and  formed  a  part  of  their  estate." 

Section  18.  "The  said  committee  shall  keep  separate  accounts  of  their  annual 
receipts  arising  out  of  the  undertaking  of  the  corporation  under  this  act,  and  of  their 
annual  expenditure  in  relation  thereto,  which  accounts  shall  be  open  to  inspection  at 
all  reasonable  times  by  the  council  of  the  borough  of  Liverpool,  or  any  committee 
thereof,  or  by  any  person  or  persons  appointed  by  them  to  inspect  the  same  ;  and  such 
accounts  shall  be  annually  audited  in  like  manner  as  the  accounts  of  the  trustees  of 
the  Liverpool  Docks  ;  and  the  annual  surplus  (if  any)  of  the  receipts  arising  out  of 
the  said  undertaking,  over  and  above  the  expenditure  connected  therewith,  shall  be 
paid  over  by  the  committee  to  the  corporation,  and  shall  be  by  them  applied,  as  far  as 
the  same  will  extend,  in  and  towards  the  payment  of  the  interest  accruing  on  the 
bonds  issued  by  the  corporation  for  the  purposes  of  their  undertaking,  and  for  carrying 
the  same  into  effect,  and  in  relief  of  the  borough-fund,  so  long  as  such  bonds  shall 
form  a  charge  thereon." 

[820]  Section  22.  "From  and  after  the  commencement  of  this  act,  and  until 
parliament  shall  otherwise  provide,  all  the  powers  and  provisions  of  the  recited  acts 
respectively  with  respect  to  the  management  of  the  undertaking  by  this  act  vested  in 
the  corporation,  and  with  respect  to  the  levying  of  tolls  and  dues,  and  with  respect  to 
the  appointment  and  payment  of  officers  for  the  management  and  working  of  the 
undertaking,  and  with  respect  to  the  making  of  regulations  for  the  uso  and  preserva- 
tion of  the  works  of  the  undertakings,  and  the  protection  of  property  in  or  upon  the 
same,  and  with  respect  to  the  making  of  bye-laws,  and  all  the  rights  and  authorities 
of  the  trustees  and  the  company  respectively  incidental  to  and  consequent  on  such 
powers  and  provisions  respectively,  shall  apply  to  the  undertaking  of,  and  shall  be 
exerciseablc  and  may  be  hail  and  enjoyed  by,  the  said  committee  of  the  Liverpool 
I  locks,  as  if  the  same  respectively  had  originally  been  conferred  on  and  made 
applicable  to  the  trustees  of  the  Liverpool  Docks,  and  their  undertaking  respect ivelv  : 
Provided,  nevertheless,  ih.it  all  liabilities  imposed  upon  the  trustees  by  the  said 
ivcited  acts  respectively  with  reference  to  any  of  the  matters  aforesaid,  shall  apply  to 
and  be  enforceable  against  the  corporation." 

Section  27.  "If  at  any  time  hereafter  the  trustees  of  the  Liverpool  Dooks  shall  be 
authorized  by  parliament  to  become  the  purchasers  of  the  undertaking  by  this  act 
vested  in  the  corporation,  then,  upon  being  repaid  or  adequately  secured  the  re. pay 
ment  of  all  moneys  expended  by  them  in  the  purchase  or  completion  of  the  said 
undertaking,  or  in  relation  thereto,  or  for  the  payment  of  which  they  shall  have  become 
liable,  and  being  paid  or  relieved  from  all  liability,  expense,  or  loss  incurred  by  them 
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for  the  purposes  of  the  said  undertaking  or  incident  thereto,  with  interest  thereon, 
[821]  or  on  such  other  terms  as  may  be  mutually  agreed  upon,  and  approved  by 
parliament,  the  corporation  shall,  and  they  are  hereby  required  to  transfer  the  said 
undertaking  as  conferred  upon  the  corporation  by  this  act  to  the  said  trustees  of  the 
Liverpool  Docks,  together  with  all  their  powers,  rights,  privileges,  and  authorities  in 
relation  to  the  said  undertaking,  to  the  end  that  the  same,  and  the  future  control  and 
management  thereof,  may  thereafter  be  vested  in  the  said  trustees  of  the  Liverpool 
Docks  as  part  of  the  dock  estate  of  Liverpool." 

By  the  20  &  21  Vict.  c.  clxii.,  intituled  "An  act  for  consolidating  the  docks  at 
Liverpool  and  Birkenhead  into  one  estate,  and  for  vesting  the  control  and  manage- 
ment of  them  in  one  public  trust,  and  for  other  purposes,"  and  shortly  called  "  The 
Mersey  Docks  and  Harbour  Act,  1857,"  the  plaintiffs  were  incorporated.  That  act 
recites,  among  other  things,  "  that  it  is  expedient  that  the  constitution  of  the  Liverpool 
Dock  trust  should  be  altered,  and  that  the  docks  of  Liverpool  and  Birkenhead,  and 
the  powers  in  relation  thereto  of  the  trustees  of  the  Liverpool  Docks  and  of  the 
corporation,  and  the  north  reserve  near  Birkenhead,  and  the  observatory  and  landing- 
stage  belonging  to  the  said  corporation,  and  the  control  over  pilotage,  harbour-lights, 
and  other  matters  conducing  to  the  safety  or  convenience  of  the  shipping  frequenting 
the  port  of  Liverpool,  should,  subject  to  the  provisions  of  the  said  Mersey  Conservancy 
Act,  and  of  this  act,  be  vested  in  a  new  trust ;  and  that  the  rights  now  lawfully 
exercised  by  the  trustees  of  the  Liverpool  Docks  and  by  the  corporation,  of  levying 
rates  and  dues  on  shipping  frequenting  the  port  of  Liverpool,  or  on  goods  carried  in 
such  shipping,  should  be  transferred  to  the  new  trust,  upon  such  terms  and  for  such 
consideration  as  are  herein-[822]-after  mentioned,  and  that  the  proceeds  of  such  rates 
and  dues  should  be  applied  to  the  benefit  of  the  port  of  Liverpool  and  of  the  shipping 
and  trade  of  the  said  port." 

By  sections  26,  30,  49,  50,  51,  56,  59,  and  61  of  the  same  act  it  is  enacted  as 
follows : — 

Section  26.  "All  such  estate  and  interest  in  the  docks,  buildings,  and  other 
property,  both  real  and  personal,  situate  at  Birkenhead  or  elsewhere,  as  are  transferred 
or  intended  to  be  transferred  to  the  corporation  of  Liverpool  by  the  Birkenhead 
Docks  Act,  1855,  shall,  upon  and  after  the  1st  day  of  January,  1858,  vest  in  the  board, 
but  subject  to  all  charges  and  liabilities  affecting  the  same." 

Section  30.  "  All  powers,  rights,  and  privileges  vested  in  or  exercisable  by  the 
corporation  of  Liverpool,  the  Liverpool  Dock  Trustees,  the  Liverpool  Dock  Committee, 
or  any  of  such  authorities,  under  or  in  pursuance  of  or  for  the  purpose  of  any  of  the 
acts  mentioned  in  the  schedule  hereto,  and  not  inconsistent  with  this  act,  shall,  from 
and  after  the  1st  day  of  January,  1858,  be  vested  in  and  exercisable  by  the  board." 

Section  49.  "Subject  to  the  provisions  of  this  act,  the  board  shall  stand  possessed 
of  all  the  property,  powers,  rights,  and  privileges  hereby  transferred  to  them,  upon 
the  trusts  and  for  the  purposes  upon  and  for  which  such  property,  powers,  rights, 
and  privileges  were  holden  previously  to  the  commencement  of  this  act." 

Section  50.  "From  and  after  the  1st  day  of  January,  1858,  all  docks  and  works 
belonging  to  the  board,  and  all  docks  and  works  that  may  hereafter  belong  to  the 
board,  shall  be  deemed  to  constitute  one  estate  only,  hereinafter  called  '  The  Mersey 
Dock  Estate ; '  and  a  uniform  system  of  management  shall  be  adopted  with  respect  to 
the  whole  of  such  Mersey  Dock  Estate." 

[823]  Section  51.  "The  board  shall  immediately  after  the  commencement  of  this 
act  proceed  with  the  construction  of  the  outer  works  at  Birkenhead,  referred  to  in 
'The  Birkenhead  Docks  Act,  1853,'  with  a  view  to  the  completion  of  the  same 
substantially  in  accordance  with  the  plans  that  have  been  sanctioned  by  parliament." 

Section  56.  "  The  following  rules  shall  be  observed  by  the  board  with  respect  to 
the  moneys  received  by  them  under  this  act,  that  is  to  say, — 

"  1.  The  conservancy  expenditure  shall  be  defrayed  out  of  the  conservancy  receipts  : 

"  2.  The  pilotage  expenditure  shall  be  defrayed  out  of  the  pilotage  receipts  : 

"  3.  No  portion  of  the  conservancy  receipts  or  pilotage  receipts  shall  be  applied  in 
aid  of  the  general  expenditure  : 

"  4.  No  sums  shall  be  payable  in  respect  of  docks  by  any  vessel  that  does  not  use 
the  same : 

"  5.  Save  by  this  act  is  provided,  no  monej's  receivable  by  the  board  shall  be 
applied  to  any  purpose  unless  the  same  conduces  to  the  safety  or  convenience  of  ships 
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frequenting  the  port  of  Liverpool,  or  facilitates  the  shipping  or  unshipping  of  goods, 
or  is  concerned  in  discharging  a  debt  contracted  for  the  above  purposes." 

Section  59.  "  The  board  shall  render  to  parliament  as  soon  as  may  be  after  the 
24th  day  of  June  in  every  year  an  account  of  its  receipts  during  the  preceding 
year  ending  the  24th  of  June,  and  the  manner  in  which  the  same  have  been 
applied." 

Section  61.  "From  and  after  the  1st  day  of  January,  1858,  all  such  provisions 
contained  in  the  acts  specified  in  the  first  schedule  hereto,  or  in  any  other  act,  as  are 
inconsistent  with  this  act,  are  hereby  repealed." 

The  constitution  and  management  of  the  Liverpool  [824]  Dock  trust,  and  the 
application  of  its  revenues,  will  appear  from  the  case  of  The  Kin;/  v.  The  Inhabitants  of 
Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  from  the  8th  year  of  Queen  Anne  to  the  date 
of  that  case,  being  shortly  prior  to  the  passing  of  the  next-mentioned  act.  That 
report,  so  far  as  the  case  stated  for  the  opinion  of  the  court  is  concerned,  may  be 
referred  to  as  part  of  this  case. 

Under  the  acts  of  6  G.  4,  c.  clxxxvii.,  and  the  14  &  15  Vict.  c.  lxiv.  (being  two 
of  the  acts  comprised  in  the  said  series),  such  constitution  was  altered  by  the  appoint 
ment  in  manner  directed  by  those  acts  of  the  said  committee  called  "The  committee 
for  the  affairs  of  the  estate  of  the  trustees  of  the  Liverpool  Docks ; "  and  all  the 
powers  and  authorities  of  the  said  trustees  of  the  Liverpool  Docks  were  vested  in 
such  committee  :  and  such  constitution,  so  altered  as  last  mentioned,  continued  until 
all  the  powers  both  of  the  said  committee  and  trustees  were  transferred  to  the 
plaintiffs  by  the  act  of  the  20  &  21  Viet,  as  hereinbefore  mentioned. 

By  sections  in  the  Liverpool  Dock  acts  passed  after  the  8th  of  Anne  hereinbefore 
mentioned,  all  the  acts  in  the  said  series,  including  the  8th  of  Anne,  are  directed  to 
be  read  and  construed  as  one  act. 

After  the  passing  of  the  said  act  of  the  20  &  21  Vict.,  the  plaintiffs  proceeded  with 
the  construction  of  the  docks  at  Birkenhead  ;  and  they  are  still  incomplete. 

The  plaintiffs  manage  the  whole  dock  estates  now  vested  in  them  as  one  estate,  by 
their  servants  and  agents,  who  receive  and  account  for  to  them  the  clues  and  other 
moneys  arising  from  the  management  of  the  said  estates  ;  and  no  part  of  the  estate 
and  premises  comprised  in  the  above  schedules  is  let  off  to  other  persons,  nor  are  any 
rents  paid  to  the  plaintiffs  for  any  part  thereof. 

[825]  The  present  bond  debt  of  the  plaintiffs  chargeable  on  the  rates  and  duties 
levied  under  the  acts  is,  and  at  the  respective  times  of  the  making  the  said  assess- 
ments was,  upwards  of  7,000,0001.  sterling. 

The  present  dock-rates  and  dues  were  before  and  at  the  time  of  the  making  of 
the  said  assessments,  and  still  are,  applied  to  public  purposes  only,  and  according  to 
the  directions  of  the  said  act  of  20  &  21  Vict.  c.  clxii.  (the  Mersey  Docks  and 
Harbour  Act,  1857),  and  the  other  acts  of  earlier  date  herein  and  therein  referred  to ; 
and  no  member-  of  the  board  derives  any  private  advantage  or  emolument  whatsoever 
from  the  execution  of  the  trusts  of  the  dock  estates. 

All  the  docks,  sheds,  tramways,  railroads,  offices,  tenements,  and  other  things 
mentioned  in  the  above  schedules  were  made,  erected,  and  provided  respectively 
under  and  in  pursuance  of  the  said  several  acts  of  parliament,  or  some  of  them  (except 
the  said  act  of  1857),  and  they  consist  partly  of  premises  which  before  the  passing  of 
the  IS  &  II)  Vict.  c.  clxxi.  were  the  property  of  and  in  the  possession  of  the  said 
Birkenhead  Dock  trustees,  and  partly  of  premises  which  before  the  passing  of  the 
same  act  were  the  property  of  and  in  the  possession  of  the  said  Birkenhead  Dock 
Company  ;  and  the  whole  of  the  said  premises  were  used  at  the  times  of  the  said 
assessments  solely  for  the  purposes  of  the  dock  business,  and  are  not  used  for  any 
other  purpose  whatever ;  and  the  plaintiffs  individually  derive  no  personal  benefit 
from  the  use  or  occupation  of  any  part  thereof  ;  and  all  revenue  of  every  kind 
derived  by  them  from  any  part  of  the  property  is  carried  to  the  credit  of  the  general 
dock  estate,  and  is  appropriated  and  applied  as  all  the  other  dock-dues  and  proceeds 
derived  from  the  rest  of  its  property,  are  in  accordance  with  the  provisions  of  the 
various  acts  of  parliament. 

[82G]  On  the  28th  of  April,  1851,  the  trustees  of  the  Birkenhead  Docks  were 
assessed  to  a  rate  made  for  the  relief  of  the  poor  of  the  township  "I  Birkenhead,  in 
respect  of  the  annual  value  of  their  estates  within  the  township  of  Birkenhead,  as 
follows : — 
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Estimated 
value. 

Rateable 
value. 

Rate  at  6d. 
iu  the  pound. 

Lionel  Groldsmid,  William  Bayley, 
jun.,  and  others,  trustees  of  the 
Birkenhead  Docks. 

Offices,  workshops,  and  premises 

£550 

£500 

£     s.    d. 
12  10     0 

The  trustees  gave  notice  of  appeal  against  the  rate,  upon  the  ground  that  their 
said  estates  were  not  rateable  to  the  relief  of  the  poor.  A  special  case  was  stated  by 
consent,  and  by  order  of  a  judge  under  the  12  &  13  Vict.  c.  45,  for  the  opinion  of 
the  court  of  Queen's  Bench.  The  case  was  argued  before  the  court  of  Queen's  Bench 
on  the  3rd  of  June,  1852,  when  the  court  gave  judgment  that  the  said  estates  of  the 
Birkenhead  Dock  trustees  were  rateable  to  the  poor-rate.  The  case  is  correctly 
reported  in  2  Ellis  &  B.  148.  Judgment  in  accordance  with  the  decision  of  the  court 
of  Queen's  Bench  was  afterwards,  on  the  18th  of  October,  1852,  entered  by  the  court 
of  quarter  sessions. 

The  questions  for  the  opinion  of  the  court  are, — Whether  the  said  judgments  of 
the  said  courts  of  quarter  sessions,  or  either  of  them,  are  conclusive  ;  and,  if  not, 
whether  the  plaintiffs  are  rateable  to  the  relief  of  the  poor  in  respect  of  the  property 
enumerated  in  the  above  first  schedule,  or  any  part  of  it  :  and,  if  they  are  not, 
whether  the  present  action  can  be  maintained. 

If  the  court  should  be  of  opinion  that  the  plaintiffs  [827]  are  rateable,  or  that  the 
action  cannot  be  maintained,  then  judgment  is  to  be  entered  for  the  defendants  for 
such  sum  as  the  court  think  they  were  entitled  to  distrain  for,  and  costs.  If  the 
court  should  be  of  a  contrary  opinion,  then  judgment  is  to  be  entered  for  the  plaintiffs 
for  31.  3s.  damages,  and  for  their  costs  of  suit. 

Sir  Fitzroy  Kelly,  Q.  C.  (with  whom  was  Quain),  for  the  plaintiffs  (a).  It  is  not 
proposed  to  question  the  decision  of  the  court  of  Queen's  Bench  in  the  case  of  The 
Birkenhead  I>o<:k  Trustees  v.  The  Overseers  of  Birkenhead,  2  Ellis. &  B.  148.  By  the 
Birkenhead  Docks  Act,  1855  (18  &  19  Vict.  c.  clxxi.),  all  the  estate  and  interest  of 
the  Birkenhead  Docks  trustees  were  vested  in  the  corporation  of  Liverpool,  subject 
to  the  liabilities  created  by  act  of  parliament :  and  by  the  Mersey  Docks  and  Harbour 
Act,  1857  (20  &  21  Vict.  c.  elxii.),  the  Birkenhead  Docks,  as  well  as  the  Liverpool 
Docks,  were  vested  in  a  new  body  called  the  Mersey  Docks  and  Harbour  Board. 
The  26th  section  of  the  last-mentioned  act  enacts  that  "  all  such  estate  and  interest 
in  the  docks,  buildings,  and  other  property,  both  real  and  personal,  situate  at 
Birkenhead  or  elsewhere,  as  are  transferred  or  intended  to  be  transferred  to  the 
corporation  of  Liverpool  by  the  Birkenhead  Docks  Act,  1855,  shall,  upon  and  after 
the  1st  day  of  January,  1858,  vest  in  the  board,  subject  to  all  charges  and  liabilities 
affecting  the  same  "  The  27th  [828]  section  contains  similar  words  regarding  the 
Liverpool  Docks.  If  the  latter  docks  are  not  liable  to  be  assessed  to  the  poor-rate, 
neither  can  the  former  be.  By  s.  50  the  whole  of  the  docks  are  amalgamated  and 
placed  under  one  uniform  system  of  management.  By  s.  54  power  is  given  to  the 
board  to  vary  the  amount  of  rates  or  dues  ;  and  by  the  5th  article  of  s.  55,  which 
directs  the  application  of  the  moneys  received  by  them,  it  is  declared,  that,  "  save 
as  by  this  act  is  provided,  no  moneys  receivable  by  the  board  shall  be  applied  to  any 
purpose,  unless  the  same  conduces  to  the  safety  or  convenience  of  ships  frequenting 
the  port  of  Liverpool,  or  facilitates  the  shipping  or  unshipping  of  goods,  or  is  con- 
cerned in  discharging  a  debt  contracted  for  the  above  purposes."  It  is  submitted 
that  the  words  of  the  26th  section,  "subject  to  all  charges  and  liabilities  affecting  the 
same,"  in  their  natural  and  strict  legal  and  technical  meaning  apply  to  the  charges 
in  the  nature  of   debts  and  securities  on  the   property  of  the    trustees  which   are 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs  was  as  follows : — 
"  The  plaintiffs  will  contend  that  the  Birkenhead  Docks  having  become  part  of 
the  Liverpool  Dock  estate  by  virtue  of  the  Mersey  Docks  and  Harbour  Act,  1857, 
are  not  rateable  to  the  poor,  on  the  grounds  stated  in  The  King  v.  The  Inhabitants  of 
Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  and  The  Mersey  Dock  ami  Harbour  Board  v. 
Jones,  ante,  vol.  viii.,  p.  114." 
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referred  to  in  the  case.  A  poor-rate  is  not  a  charge  upon  the  land,  but  a  charge  upon 
an  individual  in  respect  of  his  occupation  of  the  land.  In  T/n/ed  v.  Starkey,  8  Mod. 
314,  it  was  held  that  a  covenant  to  pay  taxes  on  the  land,  does  not  extend  to  the 
rates  to  church  and  poor,  these  being  personal  charges.  The  like  was  held  in  Case 
v.  Stephens,  Fitzgib.  2lJ7,  where  Eyre,  C.  J.,  says:  "The  poor  and  church  rates  are 
taxes  payable  in  respect  of  the  land,  but  they  are  not  payable  out  of  the  land,  for, 
the  personal  estate  only  is  subject  to  them,  whereas  the  land-tax  does  immediately 
charge  and  affect  the  land,  and  therefore  is  properly  called  an  imposition  upon  the 
land."  The  Stonehouse  Bridge  case,  cited  in  Gauhl  v.  Capper,  5  East,  356,  a.,  is  exactly 
in  point.  That  was  a  case  sent  up  from  the  court  of  quarter  sessions  in  Devonshire, 
upon  a  question  concerning  the  validity  of  [829]  a  poor-rate.  The  statute  7  G-.  3, 
c.  73,  for  building  Stonehouse  Bridge,  by  s.  19  exempted  it  from  "the  land-tax  or 
any  other  public  or  parochial  rate  or  tax  whatsoever ;  and  by  s.  20  provided  that 
certain  persons  and  their  heirs  should  stand  seised  of  the  tolls  of  the  bridge  "to  the 
same  uses,  trusts,  and  estates,  and  subject  to  the  same  wills,  settlements,  limitations, 
remainders,  charges,  tenures,  rents,  and  incumbrances,"  as  the  ferry  was,  in  lieu  of 
which  the  bridge  was  erected  :  and  it  was  held  that  the  word  charges  only  extended 
to  private  charges  on  the  estate.  To  render  a  party  liable  to  be  assessed  as  occupier, 
he  must  be  in  the  enjoyment  of  the  immediate  profits  of  the  land  :  The  Earl  of  Bide 
v.  Grindall,  2  11.  111.  265  :  Bowls  v.  Gells,  2  Cowp.  451.  The  crown  is  not  liable  to  be 
assessed  to  poor-rate ;  but  Crown  land  may  in  many  cases  be  chargeable  in  the  hands 
of  tenants  or  servants,  which  would  not  be  the  case  if  it  were  a  charge  on  the  land. 
Poor-rate  clearly  never  could  have  been  contemplated  as  falling  within  the  words 
"charges  and  liabilities  affecting  the  land,"  in  this  statute.  It  would  be  inconsistent 
with  the  whole  scope  and  object  of  the  act.  The  next  question  proposed  for  discus- 
sion is,  whether  the  liability  of  the  board  to  be  rated  can  be  tried  in  an  action  of 
replevin.  It  is  submitted  that  the  board  are  not  occupiers  within  the  statute 
43  Eliz.  c.  2,  and  these  docks  are  not  the  subject  of  a  rate  within  that  statute. 
[Erie,  C.  J.  Is  not  that  questioning  the  decision  of  the  court  of  Queen's  Bench,  in 
Tin  Birkenhead  J 'mis  Trustees  v.  The  Overseers  of  Birkenhead,  2  Ellis  iV-  B.  lis  i 
Willes,  J.  The  principle  of  the  decisions  is,  that,  where  there  is  no  liability  at  all, 
no  possibility  of  making  a  good  rate,  replevin  is  the  proper  remedy.  Here,  there 
is  an  exemption.]  That  is  the  real  distinction.  [Williams,  J.  The  question  is, 
whether  the  rate  unappealed  against  is  a  conclusive  [830]  answer  to  the  action.]  Yes. 
The  purposes  to  which  the  Birkenhead  trustees  were  bound  to  apply  the  moneys 
received  by  them  are  at  an  end.  It  is,  therefore,  immaterial  to  inquire  whether  the 
property  was  liable  to  be  rated  before  it  came  to  the  possession  of  the  Mersey  Docks 
trustees.  The  principle  which  will  be  found  to  pervade  all  the  cases  is,  that,  if  the 
party  rated  is  not  an  occupier,  or  the  property  is  not  rateable,  the  remedy  is  by 
replevin  or  by  action  of  trespass;  but  that,  if  the  party  rated  is  an  occupier,  and  the 
property  in  respect  of  which  he  is  rated  is  property  in  respect  of  which  the  liability 
would  exist  but  for  some  special  exemption,  there  the  remedy  is  by  appeal  to  the 
quarter  sessions.  The  question  therefore  is,  whether  the  board  were  occupiers  or 
the  property  rateable  within  the  words  of  the  statute.  By  the  1st  section  of  the 
statute  of  Elizabeth,  the  churchwardens  are  required  to  raise  a  fund  for  the  relief  of 
the  poor  "by  taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes  impropriate,"  &c.,  in  the  parish:  and  s.  1!>  gives 
the  power  to  replevy.  These  plaintiffs  are  not  Occupiers  within  the  statute.  They 
are  a  public  board,  appointed  for  public  purposes,  having  no  power  to  apply 
any  part  of  the  funds  raised  by  them  otherwise  than  to  public  purposes.  In 
\.  'I'll.,  t'owp.  451,  the  validity  of  the  rate  was  tried  in  an  action  of 
trespass.  So,  in  Harrison  v.  Bulcock,  I  11.  III.  68,  where  the  objection  was  expressly 
taken.  In  Lord  Bute  v.  Grim/nil,  I  T.  It.  33N,  2  11.  151.  2(15,  the  point  was  raised 
on  issues,  and  nut  on  appeal.  So,  in  Lord  Amherst  \.  Lord  Sommers,  2  T.  R.  372, 
where  it  was  held  ih.it  the  possessions  of  the  Crown  or  of  the  public  are  not 
rateable,  the  question  was  raised  in  an  action  of  trespass.  It  is  impossible  to 
distinguish  that  ease  from  the  present.  The  question  was  whether  stables  rented 
[831]  by  the  colonel  of  a  regiment,  by  older  of  the  Crown,  for  the  use  OJ  the  regiment 
(the  colonel  not  using  them  lor  his  own  horses,  nor  occupying  them  at  all),  were  liable 
to  lie  rated  to  the  relief  of  the  poor.  IJllller,  .1.,  said  :  "  The  question  is  whether  the 
plaintiff  be  or  be  not  the  occupier  of  these  premises.      There  is  no  case  which  is  exactly 
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applicable  to  the  present.     It  has  been  contended  that  the  plaintiff  is  the  occupier, 
because  he  is  the  lessee  of  the  stables.     But  it  appears  on  this  case  that  he  did  not 
contract  as  a  general  lessee :  and  it  is  material   to  consider  the  effect  of  the  sign 
manual.     It  appears  to  us  that  the  plaintiff  acted  merely  for  the  benefit  of  the  public, 
by  order  of  the  Crown  :  he  contracted  by  leave  of  the  Crown,  and  is  like  a  trustee 
for  the  public,  deriving  no  benefit  whatever  to  himself  from  the  contract.     For,  if  he 
had  acted  for  his  own  benefit,  there  would  have  been  no  occasion  for  the  sign-manual. 
Besides,  it  appears,  that,  in  point  of  fact,  so  far  from  the  colonel's  making  use  of  these 
stables,  his  horses  have  never  stood  there.     So  that  in  no  point  of  view  whatever  can 
the  plaintiff  be  considered  as  the  occupier."     In  Mitchell  v.  Fordham,  6  B.  &  C.  274, 
9  D.  &  R.  335,  by  an  inclosure  act  it  was  provided  that  a  certain  corn-rent  "  free  from 
all  taxes  and  deductions  whatsoever,  except  land-tax,"  should  be  issuing  out  of  the 
lands  to  be  inclosed  and  other  lands  in  the  parish,  and  be  paid  to  the  rector  in  lieu  of 
all  great  and  small  tithes,  &c.  :  and  it  was  held  that  this  corn-rent  was  not  liable,  to 
be  assessed  to  the  relief  of  the  poor.     There,  the  question  was  raised  by  replevin.     In 
Sabowiin  v.  Marshall,  3  B.  &  Ad.  440,  the  action  against  the  sheriff  for  not  granting 
a  replevin  was  held  maintainable,  though  it  did  not  appear  on  what  ground  the  plain- 
tiff was  not  rateable.     In  Fletcher  v.  Wilhins,  6  East,  283,  replevin  was  brought.     In 
The  King  v.  Morgan,  2  Ad.  &  E.  618,  n.,  3  N.  &  N.  68,  [832]  a  landlord  permitted  his 
tenant  for  years  under  a  lease  expiring  in  April,  1835,  to  give  up  the  lands  and  farm- 
house in  October,  1833,  paying  rent  only  until  the  day  of  quitting,  and  making  a 
further  payment  and  giving  up  the  compensations  he  would  have  been  entitled  to  as 
an  outgoing  tenant,  in   order  to  indemnify  the  landlord  for  loss  to  which   he  was 
subjected  by  the  determination  of  the  lease.     The  landlord  did  not  take  a  new  tenant, 
or  occupy  the  premises,  except  by  putting  a  man  into  the  farm-house  to  take  care  of 
it.     The  value  of  grass  and  clover  on  the  lands  from  October  to  April  was  601.     After 
the  tenant's  departure,  the  landlord  was  rated  to  the  poor  as  an   occupier  of  the 
premises.     He  refused  to  pay  the  rate,  but  did  not  appeal  ;  and,  on  his  being  sum- 
moned before  two  justices,  they,  after  hearing  the  case,  declined  granting  a  distress- 
warrant.     On  motion  for  a  mandamus  to  them  to  grant  such  warrant,  the  court  of 
Queen's  Bench  declined  to  interfere,  the  justices  having  heard  and  exercised  their 
judgment  upon   the  application,  and   it  being  doubtful  whether  the  landlord  was 
properly  rated  as  a  beneficial  occupier.     In   George  v.  Chambers,  11  M.  *  W.  149, 
replevin  was  held  the  proper  remedy  :  and,  on  the  point  being  raised  in  Jones  v.  Johnson, 
5  Exch.  862,  875,  Parke.  B.,  said  :  "Surely  replevin  lies  in  all  cases  against  a  party 
by  whose  order  goods  have  been  improperly  taken.     We  considered  that  matter  well 
in  the  case  of  George  v.  Chambers.     I  do  not  think  that  such  an  objection  is  likely  to 
prevail."     In  The  Overseers  of  Bristol  v.  Wait,  3  N.  &  M.  359,  1  Ad.  &  E.  264,  it  was 
held,  that,  where  a  party  is  rated  to  the  poor  in  respect  of  property  not  in  his  occu- 
pation, he  is  not  bound  to  appeal,  but  may  replevy  any  distress  taken  for  such  poor- 
rate.     The  case  of  Newhould  v.  Colt  man,  6  Exch.   189,  goes  the  full  length  of  the 
proposition  for  which  the  plaintiffs  con-[833]-tend.     The  poor  law  commissioners,  in 
1837,  by  an  order,  directed  nine  parishes,  townships,  and  places  to  be  formed  into  a 
union,  to  be  called  the  Pateley  Bridge  Union,  for  the  administration  of  the  law  for 
the  relief  of  the  poor.     In  the  margin  of  the  order  were  enumerated  eleven  townships, 
— first,  Bewerley,  secondly,  Dacre,  &c.  :  and  the  commissioners  ordered  that  a  board 
should  be  constituted  according  to  the  provisions  of  the  Poor  Law  Amendment  Act 
(4  &  5  W.  4,  c.  76),  fourteen  to  be  the  number  of  guardians,  three  for  Bewerley,  two 
for  Dacre,  &c,  treating  them  as  separate  townships.     They  then  directed  them  to 
contribute  to  a  common  fund,  for  the  purpose  of  providing  a  workhouse,  &c,  and 
afterwards  fixed  the  proportions  payable  by  each  township  or  place.     In   1848,  the 
chairman  and  guardians  of  the  union  made  an  order  on  the  plaintiff  and  three  others, 
as  overseers  of  the  parish  of  Dacre-cum-Bewerley  (treating  the  two  as  one  township) 
for  payment  of  5001.  by  way  of  contribution  towards  the  relief  of  the  poor,  &c.     This 
order  having  been  disobeyed,  the  defendants,   who  were  magistrates,  issued  their 
summons  to  the  plaintiff  and  the  other  overseers,  as  overseers  of  Dacre-cum-Bewerley, 
and  afterwards  issued  a  warrant  of  distress,  under  which  the  plaintiffs  goods  were 
taken.     The  plaintiff  brought  trespass  for  the  seizure  of  his  goods  under  this  warrant : 
and  it  was  held,  that  the  statute  2  &  3  Vict.  c.  84,  s.  1,  gave  to  the  magistrates  a 
power  similar  to  that  exercised  by  them  in  enforcing  a  legal  poor-rate ;  but  that,  in 
the  absence  of  a  legal  obligation  to  pay  the  contribution  b}T  the  party  whose  goods 
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had  been  seized,  the  magistrates  had  acted  without  jurisdiction,  and  were  liable  ;  and 
that  trespass  was  the  proper  form  of  remedy.  In  Marrell  v.  Martin,  3  M.  &  It.  581, 
4  Scott,  N.  R.  300,  which  is  an  authority  to  the  same  effect,  Tindal,  C.  J.,  in  delivering 

the  judgment  of  the  court,  says  :  "  There  is  a  great  dillirulty,  at  first  sight,  [834]  in 
reconciling  the  cases  which  have  been  brought  in  review  before  the  court.  It  is  clear, 
from  all  the  cases,  that  neither  the  justices  who  issued  the  warrant  in  question,  nor 
the  surveyors  who  set  the  justices  in  motion,  could  have  justified  the  act  done  under 
the  warrant,  without  alleging  that  the  party  rated  was  an  occupier  and  had  been  duly 
assesssed ;  for,  no  distinction  can  in  this  respect  exist  between  the  highway-rate  and 
the  poor-rate  :  and  the  cases  are  express,  that,  if  a  person  be  assessed  to  the  relief  of 
the  poor  who  is  not  by  law  liable,  and  his  goods  are  taken  by  warrant  of  distress,  an 
action  of  trespass  will  lie  against  the  overseers  levying  under  the  distress ;  Nichols  v. 
Walker,  Cro.  Car.  391;  Milward  v.  Coffin,  2  W.  Bl.  1330;  or  against  the  magistrates 
who  issued  the  warrant;  Lord  Amherst  v.  Lord  Sommers,  2  T.  R.  372  :  Waiver  v.  Price, 
3  B.  &  Ad.  409.  And  the  ground  of  these  decisions  appears  from  what  is  said  in 
Nichols  v.  Walker,  viz.  'that  the  magistrates  have  but  a  particular  jurisdiction,  to  make 
warrants  to  levy  rates  well  assessed.'"  Reliance  will  no  doubt  be  placed,  on  the  part 
of  the  defendants,  upon  two  recent  cases  in  the  court  of  Queen's  Bench,  viz.  1'lie 
Church/wardens,  dr.,  of  Birmingham  v.  Shaw,  10  Q.  B.  868,  and  The  Queen  v.  Bradshaw, 
29  Law  J.,  M.  C.  17G.  But,  notwithstanding  some  doubt  is  raised  by  the  inaccurate 
language  of  Lord  Denman  in  the  former  case,  it  must  be  borne  in  mind  that  in  both 
those  cases  the  occupation  and  the  property  were  within  the  statute  of  Elizabeth  ; 
whereas  here  the  corporation  exists  only  under  the  special  acts  of  parliament,  and  was 
called  into  existence  for  certain  defined  public  purposes. 

Mellish  (with  whom  was  0.  Hutton),  contra  (a).  The  [835]  cases  last  cited  shew 
clearly,  that,  if  the  party  is  in  possession  of  property  coming  within  the  description 
of  rateable  property  under  the  statute  of  Elizabeth,  and  claiming  exemption  by  reason 
of  the  quality  of  the  occupation,  can  only  raise  that  question  by  appeal  to  the  quarter 
sessions.  One  who  has  no  beneficial  occupation  is  not  liable  to  be  rated.  But  it  is 
impossible  to  draw  any  distinction  between  beneficial  occupation  in  fact  and  beneficial 
occupation  by  reason  of  some  statute.  In  the  case  of  Lord  Amherst  v.  Lord  Sommt  rs, 
2  T.  R.  372,  there  was  no  occupation  at  all  by  the  colonel ;  the  occupation  was  by  the 
Crown.  In  Marshall  v.  Pitman,  9  Bingh.  595,  2  M.  &  Scott,  745,  it  was  held,  that, 
where  a  party  having  no  stock  in  trade  is  rated  as  an  inhabitant  of  a  parish,  his  remedy 
is  by  appeal  to  the  quarter  sessions  :  replevin  does  not  lie  for  a  distress  under  such  a 
rate.  Tindal,  C.  J.,  there  says:  "The  first  question  upon  this  case  is,  whether  the 
plaintiff  can  maintain  this  action,  not  having  ap-[836]-pealed  to  the  court  of  quarter 
sessions  against  the  rate;  and  that  involves  the  question  whether  the  magistrates  had 
jurisdiction  to  make  the  rate,  because,  if  they  had,  the  rate  was  a  subject  of  appeal." 
He  then  refers  to  the  language  of  the  statute,  and  proceeds, — "To  rate  in  such  a 
sum  they  shall  'think  fit'  does  not  import  that  they  have  a  power  to  rate  arbitrarily, 
but  to  rate  the  occupier  according  to  the  value  of  his  occupation,  the  inhabitant  accord- 
ing to  his  visible  personal  property;  and,  in  order  to  determine  whether  the  magis- 
trates 1 1 .- 1 <  1  jurisdiction,  we  have  only  to  see  whether  the  defendant  was  inhabitant  or 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  :  — 

"The  defendants  will  contend,  that,  before  the  18  vv  19  Viet.  e.  clxxi.,  the  property 
of  the  Birkenhead  Docks  trustees  was  liable  to  be  rated  to  the  poor-rate,  as  was 
decided  in  the  case  of  The  Birkenhead  Docks  Trustees  v.  The  Overseers  of  Birkenhead, 
2  Ellis  ifc  B.  L48,  and  the  property  of  the  Birkenhead  Dock  Company  was  liable  to  be 
rated  as  the  property  of  an  ordinary  joint-stock  company  ;  and  that,  according  to  the 
true  construction  of  the  in  &  19  Vict.  c.  el.wi.,  and  the  2D  &  21  Vict.  c.  chrii.,  set 
out  in  the  case,  the  property  of  the  Birkenhead  Docks  trustees  and  of  the  Birkenhead 
Dock  Company  was  transferred,  first,  to  the  corporation  of  Liverpool,  and,  secondly, 
to  the  Mersey  Docks  and  Barbour  Hoard,  subject  to  the  existing  liability  of  such 
property  to  be  rated  to  the  poor-rate: 

"The  defendants  will  also  contend  that  the  question  of  the  liability  of  the  plaintiffs 
to  be  rated  in  respect  of  property  in  the  township  admitted  to  be  in  their  possession 
could  only  be  raised  by  appeal  to  the  court  of  quarter  sessions,  and  cannot  be  raised 
by  an  action  of  replevin. 

C.  P.  xx.— 11* 
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occupier.  Iu  Milward  v.  Coffin,  2  W.  LSI.  1330,  it  was  a  dry  question  of  fact  whether 
the  defendant  was  an  occupier  :  for,  it  was  admitted  that  if  he  were  the  quarter 
sessions  had  jurisdiction  in  the  matter.  So,  here,  we  must  see  whether  the  defendant 
is  an  inhabitant ;  for,  if  he  be,  the  rate  is  a  question  of  amount  for  the  sessions.  Lt 
is  admitted,  that,  if  he  had  the  smallest  amount  of  property  to  be  rated,  his  proper 
course  would  be  by  appeal  to  the  quarter  sessions  ;  but  it  is  contended,  that,  where 
he  has  nothing  rateable,  he  is  entitled  to  proceed  by  action.  But  the  sounder  distinc- 
tion seems  to  be,  that,  as  an  inhabitant  possessing  visible  personal  property,  he  is  liable 
to  be  placed  on  the  rate,  although  his  rateable  property  turn  out  afterwards  to  amount 
to  nothing."  In  The  Churchwarden*  of  Birmingham  v.  Shaw,  10  Q.  B.  868,  it  was  held 
that  a  person  exempt  from  poor-rate,  as  the  occupier  of  premises  belonging  to  a 
scientific  or  literary  society,  must,  if  assessed  for  such  premises,  contest  the  liability 
by  appeal,  and  cannot  bring  an  action  for  a  levy  made  to  enforce  such  rate  not  appealed 
against.  Lord  Denman,  in  giving  judgment,  said  :  "The  question  is  narrowed  to  this, 
whether,  there  being  a  remedy  by  appeal,  and  that  remedy  passed  by,  the  law  will 
allow  [837]  an  action  to  be  brought  for  the  enforcement  of  a  rate,  good  on  its  face, 
and  made  by  a  competent  authority,  on  a  person,  and  in  respect  of  the  occupation  of 
property,  apparently  within  the  jurisdiction  of  that  authority.  This  is  not  a  new 
question  ;  nor  is  the  principle  of  decision  unsettled  or  difficult.  The  only  difficulty 
lies  in  its  application.  The  right  of  appeal  is  coextensive  with  the  operation  of  the 
rate.  Whether  it  has  defects  which  make  it  even  a  nullity  in  law,  or  be  objectionable 
only  as  excessive  in  amount,  or  unequal  in  its  assessment,  any  one  who  is  grieved  by 
it  may  appeal ;  but  the  right  of  action  is  limited,  as  well  for  the  sake  of  convenience 
as  on  principles  of  law  and  justice.  The  making  and  allowance  of  the  rate  are  acts 
entrusted  by  the  law  to  certain  functionaries,  the  overseers  and  the  justices;  and  the 
exercise  of  their  functions  is  subjected  by  the  law  to  revision  by  a  court  of  appeal. 
If,  in  the  exercise  of  their  functions,  but  acting  within  their  jurisdiction,  they  do  an 
erroneous  act,  it  is  no  more  null  and  void,  while  unquestioned  by  appeal,  than  an 
erroneous  decision  of  this  court  on  a  matter  within  its  jurisdiction  while  unquestioned 
by  a  writ  of  error.  If  it  be  appealed  against,  the  law  has  made  the  decision  of  the  court 
of  appeal  final  ;  and,  if  that  court  confirmed  the  act  of  the  inferior  functionaries, 
however  confessedly  erroneous  that  decision  might  be,  it  would  be  conclusive  for  all 
purposes,  and,  among  others,  for  enforcement :  else  this  absurdity  would  follow,  that 
a  rate  which  the  court  of  direct  and  final  jurisdiction  had  pronounced  valid,  must  be 
considered  as  invalid  when  considered  collaterally  in  any  other  court  as  the  protecting 
authority  for  the  officer  of  the  law  who  was  directed  to  enforce  it."  There,  the  party 
was  not  liable  to  be  rated  at  all ;  but,  nevertheless,  inasmuch  as  he  was  in  the 
occupation  of  property  prima,  facie  rateable,  it  was  held  that  the  question  of  [838] 
liability  could  only  be  contested  by  an  appeal  to  the  sessions.  In  a  subsequent  part 
of  the  judgment  (p.  881),  the  court  go  on  to  say, — "If  there  be  no  beneficial  occupier, 
the  land  for  the  purposes  of  the  rate  might  equally  be  said  not  to  be  within  the 
parish,  because  it  ought  not  to  be  included  in  the  rate  :  yet,  so  far  as  we  know,  this 
question  has  always  been  raised  on  appeal ;  and  the  distinction  has  been  between  the 
question  whether  occupier  or  not  absolutely,  which  has  been  tried  by  action,  and, 
whether  beneficial  occupier  or  not,  which  has  been  tried  by  appeal.  And  this  seems 
the  reasonable  test.  As  soon  as  the  land  is  shewn  to  be  in  the  parish,  and  A.  B.  to 
be  the  occupier,  the  case  is  prima  facie  brought  within  the  statute  of  Elizabeth,  the 
rate  on  its  face  is  good,  and  jurisdiction  attaches.  Whether  that  prima  facie  case  can 
be  answered  by  any  circumstances  affecting  the  character  of  the  occupation,  is  matter 
to  be  determined  by  the  court  of  appeal,  on  appeal  made."  The  general  opinion  must 
have  been  that  replevin  will  not  lie  in  such  a  case  as  this,  otherwise  the  question  would 
doubtless  long  before  this  have  been  raised  in  a  court  of  error.  The  case  of  Fawceti 
v.  Foulis,  7  B.  &  C.  394,  1  M.  A-  R.  102,  is  referred  to  as  an  illustration  of  that 
distinction.  [Keating,  J.  It  is  difficult  to  distinguish  that  case  in  some  of  its  remarks 
from  Lord  Amherst  v.  Lord  Sommers.]  The  Churchwardens  oj  Birmingham  v.  Shaw  was 
cited  with  approval  in  The  Metropolitan  Board  of  Works  v.  The  Fauxhall  Bridge  Company, 
7  Ellis  &  B.  964.  In  The  Queen  v.  Bradshaw,  29  Law  J.,  M.  C.  176,  Cockburn,  C.  J., 
iu  the  course  of  the  argument,  says  :  "  Milward  v.  Gaffm  is  recognized  and  distinguished 
in  Marshall  v.  Pitman  ;  the  distinction  being,  that,  where  a  person  is  an  inhabitant 
with  visible  personal  property  in  a  parish,  he  is  prima  facie  rateable,  and,  there  being 
jurisdiction  to  rate  him,  he  can  only  appeal  to  the  quarter  sessions ;  but,  if  he  is  not 
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an  occupier  at  [839]  all,  as  m  Milward  v.  Cajjim,  as  against  him  the  rate  is  void." 
And  in  giving  judgment  his  Lordship  says:  "The  Churchwardens  of  Birmingham  \. 
Shaw  adopts  and  confirms  the  case  of  Marshall  v.  Pitman,  which  establishes  the 
principle,  that,  where  there  is  visible  occupation  of  property  within  the  rating  parish, 
and  the  party  rated  objects,  that,  although  he  is  in  the  visible  occupation  of  the 
premises,  his  occupation  is  altogether  devoid  of  benefit  to  himself, — that  is  matter  for 
which  he  must  seek  his  remedy  by  appeal  to  the  quarter  sessions."  And  Crompton,  J., 
expresses  his  full  concurrence  in  the  principle  enunciated  by  Lord  Denman  in  The 
Churchwardens  of  Birmingliam  v.  Shaw,  as  derived  from  Marshall  v.  Pitman.  These 
authorities  clearly  establish  that  whether  the  occupation  be  beneficial  or  not  can  only 
be  determined  by  appeal,  and  that  there  is  no  distinction  in  this  respect  between 
a  want  of  beneficial  occupation  in  matter  of  fact  and  a  want  of  beneficial  occupation 
by  reason  of  a  matter  of  law  :  the  quarter  sessions  on  appeal  have  jurisdiction  over 
the  law  as  well  as  the  fact.  In  The  Burl  of  Radnor  v.  Reeve,  2  Bos.  &  P.  391,  confirmed 
by  Allen  v.  Sharp,  2  Exch.  352,  it  is  said  to  have  been  determined  by  all  the  judges 
of  England,  that,  "  when  a  statute  provides  that  the  judgment  of  commissioners 
appointed  thereby  shall  be  final,  their  decision  is  conclusive,  and  cannot  be  questioned 
in  any  collateral  way."  [Erie,  C.  J.  Harrison  v.  Bulcock,  1  H.  Bl.  68,  is  a  troublesome 
case  for  you.  There,  trespass  was  held  to  lie  against  the  commissioners  and  collector 
of  land-tax  for  seizing  the  plaintiff's  goods  for  land-tax  in  respect  of  premises  not 
assessable,  viz.  a  house  within  the  limits  of  an  hospital,  appropriated  to  an  officer  of 
the  hospital  for  the  time  being.  And  Lord  Loughborough  says:  "Tois  being  a 
building  within  the  limits  of  the  hospital,  not  let,  nor  yielding  any  [840]  profit,  but 
in  the  occupation  of  a  necessary  officer,  comes  under  the  exemption  of  the  act.  The 
objection  to  the  jurisdiction  of  the  court  is  of  no  weight,  the  appeal  to  the  com- 
missioners being  alone  final  when  the  question  arises  as  to  the  quantum  of  the  tax, 
and  whether  lands  belonging  to  hospitals,  &c,  were  assessed  as  such  in  the  4th  year 
of  William  iV:  Mary,  or  have  been  purchased  since  that  time."]  There,  the  party  was 
exempted  by  the  same  act  by  which  the  tax  was  imposed. 

Sir  Fitzroy  Kelly,  in  reply.  Everything  turns  here  on  the  meaning  of  "occupier" 
or  "occupation."  The  word  is  a  flexible  one,  and  its  construction  must  depend,  where 
the  question  arises  on  a  statute,  upon  the  meaning  and  intention  of  the  legislature. 
In  the  case  of  Lnr*!  Amherst  v.  Lor<l  Sommers,  there  could  be  no  doubt  that  Lord 
Amherst  had  a  sufficient  occupation  of  the  stable  to  enable  him  to  maintain  trespass 
against  a  wrong-doer;  and  yet  the  court  held  that  he  was  entitled  to  question  in  an 
action  of  trespass  whether  he  was  an  "occupier"  within  the  meaning  of  the  statute 
of  Elizabeth.  Here,  the  trustees  have  no  occupation  of  these  docks  otherwise  than 
as  representatives  of  the  public.  Theirs  is  a  mere  legal  occupation,  or  an  occupation 
in  contemplation  of  law.  To  constitute  an  occupation  for  the  purpose  of  the  statute 
of  Elizabeth,  it  must  be  such  a  one  as  involves  the  actual  beneficial  perception  of 
money  or  money's  worth  :   Tht  Earl  of  Bute  v.  Grindal,  2  II.  Bl.  265. 

Cur.  adv.  vult. 

WILLIAMS,  J.,  now  delivered  the  judgment  of  Erie,  C.  J.,  Keating,  J.,  and 
himself : — 

In  this  case  we  think  our  judgment  ought  to  be  for  the  defendants. 

When  the  rase  of  Thr  Mersey  Docks  Trusties  v.  [841]  ■limes,  ante,  vol.  viii.,  p.  114, 
was  before  us,  we  thought  ourselves  bound  by  the  authority  of  tin'  decision  of  The 
King  v,  Tin  Inhabitants  oj  Liverpool,  7  B.  &  C.  til,  9  1).  &  K.  780.  The  present  case 
involves  the  same  point :  and,  if  no  other  question  had  been  raised,  we  should  have 
deferred  giving  our  judgment  until  the  court  of  Exchequer  Chamber,  into  which,  we 
arc  informed,  the  case  of  The  Mersey  Purl,,  Trustees  v.  Tones  has  been  removed  by  writ 
of  error,  should  have  affirmed  or  reversed  our  decision  (a).  But  a  second  point  has 
been  raised  on  the  part  of  the  defendants,  viz.  that,  even  if  the  plaintiffs  are  nut  liable 
to  be  rated,  by  reason  of  their  occupation  not  being  beneficial,  the  exemption 
furnishes  only  a  ground  oi  appeal  to  the  quarter  sessions  against  the  rate,  and  not  for 
an  action  in  respect  of  a  levy  made  to  enforce  the  rate. 

In  support  of  this  contention,  the  eases  of  The  Churchwardens  of  Birmingham  \. 
Shaw,  10  (,».  li.  868,  and  The  Queen  v.  Bradshaw,  29  Law  .1.,  M.  C.  176,  were  oited. 
It  cannot  be  denied  that  these  deliberate  decisions  of  th nut  of  Queen's  Bench  are 


(a)  The  decision  has  since  been  affirmed. 
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directly  in  point  in  favour  of  the  defendants.  And  we  think  it  is  our  duty  to  defer 
to  them,  and  to  leave  all  further  argument  respecting  them  for  the  consideration  of 
the  court  of  error. 

Possibly  the  two  points  may  resolve  themselves  into  one,  viz.  whether  there  can 
ever  be  an  exemptiou  from  liability  to  rate,  where  there  is  an  actual  occupation  by 
the  person  rated, — in  other  words,  whether  the  true  ground  on  which  an  occupation 
for  public  purposes  has  been  held  exempt,  be  not,  that,  in  such  cases,  the  occupation 
was  that  of  the  public,  and  there  was  no  occupation  at  all  by  the  person  rated  ;  and 
whether,  therefore,  the  principle  is  not  inapplicable  whenever  there  is  an  actual 
occupier,  notwithstanding  [842]  he  derives  no  individual  benefit  from  his  occupation. 
If  this  be  so,  the  actual  occupation  may  well  be  regarded  as  bringing  the  case  within 
the  statute  of  Elizabeth,  so  as  to  render  an  appeal  to  the  sessions  the  only  proper 
mode  of  disputing  the  propriety  of  the  rate.  But,  if  the  exemption  be  regarded  as 
based  on  the  doctrine  that  the  word  "occupier"  in  the  statute  of  Elizabeth  (which 
gives  power  to  raise  money  by  taxation  of  "every  occupier  of  land,"  &c.)  ought  to 
be  construed  to  mean  "  beneficial  occupier,"  then  it  is  certainly  very  difficult  to  under- 
stand the  principle  on  which  The  Churchwardens  of  Birmingham  v.  Shaw  and  The  Qw  n 
v.  Bradshaw  proceeded ;  because,  if  this  be  so,  the  statute  may  be  read  as  if  the  words 
of  it  were  ''  every  beneficial  occupier  of  lands,  &c  ;  and  how  then  can  a  valid  rate  be 
made  on  an  occupier  who  is  not  a  beneficial  one  \  Surely  there  can  be  no  distinction, 
on  such  a  construction  of  the  statute,  between  a  man  not  an  actual  occupier  of  any 
rateable  property  (who  clearly  is  not  put  to  an  appeal)  and  a  man  not  a  beneficial 
occupier  of  any;  seeing  that,  if  the  statute  be  so  read,  one  is  just  as  much  out  of  the 
reach  of  it  as  the  other. 

W'lLLES,  J.  I  agree  that  the  judgment  ought  to  be  for  the  defendants  upon  the 
ground,  that,  upon  the  true  construction  of  the  transferring  statute  (18  &  19  Vict, 
c.  clxxi.),  the  plaintiffs  took  the  property  rated  in  the  same  condition  as  to  liability  to 
the  rate  in  which  it  was  when  in  the  lands  of  the  original  proprietors. 

1  cannot  truly  say  that  I  think  replevin  would  not  have  been  maintainable  had 
there  been  no  liability  to  be  rated.  1  do  not  see  how  it  can  be  maintained  that  the 
statutory  avowry  can  be  proved,  where  there  is  an  absolute  exemption  from  the  rate. 
For  obvious  [843]  reasons,  however,  I  prefer  not  unnecessarily  to  give  a  final  opinion 
upon  this  point :  and  I  think  it  is  unnecessary  to  do  so,  because,  having  heard  all  that 
could  be  said  for  the  plaintiffs  in  the  argument  of  Sir  Fitzroy  Kelly,  I  think  the 
plaintiff's  are  liable  to  be  rated  in  respect  of  the  property  in  question. 

Judgment  for  the  defendants  (a). 

Bailey  and  Another  v.  Sweeting.     Jan.  17th,  1861. 

[S.  C.  30  L.  J.  C.  P.  150;  9W.E.  273.  Distinguished,  Forster  v.  Rowland,  1861, 
7  H.  &  N.  107.  Approved,  M'Clean  v.  Nicolle,  1861,  4  L.  T.  864.  Distinguished, 
Smith  v.  Hudson,  1865,  6  B.  &  S.  449.  Applied,  Gibson  v.  Holland,  1865,  L.  K. 
1  C.  P.  6  ;  Wilkinson  v.  Eraits,  1866,  L.  R.  1  C.  P.  410.  Distinguished,  Caregan  v. 
Richards,  1866,  15  L.  T.  252.  Applied,  Buxton  v.  Rust,  1872,  L.  It.  7  Ex.  281. 
Referred  to,  Lucas  v.  Dixon,  1889,  22  Q.  B.  D.  362  ;  In  re  Hoyle,  [1893]  1  Ch.  99  ; 
In  re  Holland,  [1902]  2  Ch.  382  ;  Dewar  v.  Mintoft,  [1912]  2  K.  B.  387.] 

A.  upon  one  and  the  same  occasion  bought  several  parcels  of  goods  of  B.,  one  parcel 
(consisting  of  chimney-glasses,  amountiug  to  381.  10s.  6d.,)  for  ready  money,  the 
rest  (some  of  which  had  to  be  manufactured)  on  credit.  The  goods  were  sent  to 
A.  at  different  times.  The  chimney-glasses  being  damaged  in  the  carriage,  A. 
declined  to  receive  them.  A.  afterwards,  in  answer  to  an  application  by  B.  for 
payment  for  the  whole  of  the  goods,  wrote  to  him  in  substance  as  follows  : — "  The 
only  parcel  of  goods  selected  for  ready  money  was  the  chimney-glasses,  amounting 
to  381.  10s.  6d.,  which  goods  I  have  never  received,  and  have  long  since  declined 
to  have,  for  reasons  made  known  to  you  at  the  time :  with  regard  to  the  rest,  I  am 
ready  to  pay,"  &c  — An  action  having  been  brought  to  recover  the  value  of  the 
whole  of  the  goods,  A.  paid  into  court  sufficient  to  cover  all  but  the  price  of  the 
chimney-glasses,  and  the  jury  found  that  the  chimney-glasses  were  sold  under  a 

(a)  A  writ  of  error  is  pending,— M.  T.  1861.     [See  20  C.  B.  X.  S.  56.] 
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separate  contract  from  the  rest  of  the  goods  : — Held,  that  the  letter, — Inasmuch  as 
it  contained  an  admission  of  the  bargain  and  of  all  the  substantial  terms  of  it, — 
was  a  sufficient  note  or  memorandum  of  the  contract  to  satisfy  the  17th  section  of 
the  Statute  of  Frauds,  notwithstanding  the  subsequent  attempted  repudiation  of 

liability. 

This  was  an  action  brought  to  recover  a  sum  of  7G1.  14s.  3d.  for  goods  bargained 
and  sold.  The  defendant  paid  381.  3s.  9d.  into  court,  and  as  to  the  rest  of  the  claim 
pleaded  never  indebted. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Easter  Term, 
the  following  facts  appeared  in  evidence : — The  defendant  was  a  furniture-dealer  at 
Cheltenham  :  the  plaintiffs  were  manufacturing  upholsterers  and  cabinet-makers  in 
London.  In  July,  1859,  the  defendant  called  at  the  plaintiffs'  place  of  business  in 
London,  and  then  purchased  five  [844]  chimney-glasses  (a  "job  lot,"  as  it  was  called), 
which  wore  to  be  paid  for  by  cheque  on  delivery.  He  at  the  same  time  purchased 
other  goods  on  credit  to  the  amount  of  391.  10s.  9d.,  some  of  which  had  to  be  made 
for  him.  The  chimney -glasses  were  packed  and  sent  by  carrier,  addressed  to  the 
defendant  at  Cheltenham.  They  were,  however,  found  to  be  so  damaged  when  they 
reached  their  destination  that  the  defendant  refused  to  receive  them,  and  at  once 
communicated  such  refusal  to  the  plaintiffs. 

The  other  goods  were  subsequently  forwarded  at  three  different  times,  with 
separate  invoices,  and  were  duly  received  by  the  defendant.  The  value  of  these 
parcels  was  covered  by  the  payment  into  court:  and  the  question  was,  whether  the 
defendant  was  liable  in  respect  of  the  chimney-glasses,  the  value  of  which  with  the 
cases  was  381.  10s.  6d. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  the  whole  of  the  goods  were  sold 
under  one  contract,  and  that  the  case  was  taken  out  of  the  Statute  of  Frauds 
(29  Car.  2,  c.  3,  s.  17)  by  the  acceptance  of  part.  They  also  relied  upon  the  following 
letter  addressed  to  them  by  the  defendant,  as  being  a  sufficient  memorandum  to  satisfy 
the  requirements  of  that  statute  : — 

"Cheltenham,  December  3rd,  1859. 

"Gentlemen, — In  reply  to  your  letter  of  the  1st  instant,  I  beg  to  say  that  the  only 
parcel  of  goods  selected  for  ready  money  was,  the  chimney -glasses,  amounting  to 
381.  10s.  6d.,  which  goods  I  have  never  received,  and  have  long  since  declined  to 
have,  for  reasons  made  known  to  you  at  the  time.  With  regard  to  the  other  items, 
viz.  1 11.  4s.  9d.,  141.  13s.,  and  131.  13s.,  for  goods  had  subsequently  (less  cases  returned), 
those  goods  are  I  believe  subject  to  the  usual  discount  of  51.  per  cent.  ;  and  I  am 
quite  ready  to  remit  you  cash  for  these  parcels  at  once,  and,  on  receipt  of  your  reply 
to  [845]  this  letter,  will  instruct  a  friend  to  call  on  you  and  settle  accordingly." 

For  the  defendant  it  was  insisted  that  the  contract  for  the  chimney -glasses  was  a 
separate  and  distinct  contract,  and  void  for  want  of  a  sufficient  memorandum. 

I  lis  lordship  (at  counsel's  request)  left  it  to  the  jury  to  say  whether  the  bargain 
for  the  chimney-glasses  was  a  separate  and  distinct  bargain  from  that  for  the  rest  of 
the  goods,  telling  them  that,  if  they  were  of  that  opinion,  they  must  find  for  the 
defendant. 

The  jury  found  that  the  two  were  soparate  and  distinct  transactions,  and  accord- 
ingly returned  a  verdict  for  the  defendant. 

Hawkins,  Q.  C,  in  Trinity  Term  last,  pursuant  to  leave  reserved  to  him  at  the 
trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs  for  381.  LOs.  6d.,  on  the 
ground  that  the  defendant's  letter  of  the  3rd  of  December,  1859,  was  a  sufficient 
memorandum  or  mite  in  writing  to  satisfy  the  statute,  or  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence. 

II.  James  and  Tompson  Chitty  shewed  cause.  The  whole  was  not  necessarily  one 
contract  because  all  the  goods  were  purchased  at  one  and  the  same  visit  to  the 
warehouse.  In  truth,  the  contract  for  the  chimney  glasses  for  ready  money  was 
totally  distinct  from  that  for   the  other  goods,  which  were  bought  on  Credit      It  was 

clearly  a  question  for  the  jury:  Scott  v.  The  Eastern  Counties  Railway  Company, 
12  M.  &  \V.  .'!.!.  Here,  the  evidence  shews  that  there  were  two  distinol  bargains. 
|  Erie,  ('.  .1.  In  Baldey  v.  Parker,  2  B.  &  C.  37,  3  1>.  &  K.  220,  A.  went  to  the  shop 
of  B.  &  Co.,  linen-drapers,  and  contracted  for  the  purchase  of  various  articles,  each 
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of  which  was  under  the  value  of  101.,  but  [846]  the  whole  amounted  to  701.  :  a 
separate  price  for  each  article  was  agreed  upon  ;  some  A.  marked  with  a  pencil, 
others  were  measured  in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks. 
He  then  desired  that  an  account  of  the  whole  might  be  sent  to  his  house,  and  went 
away.  A  bill  of  parcels  was  accordingly  sent,  together  with  the  goods,  when  A. 
refused  to  accept  them  :  and  it  was  held  that  this  was  all  one  contract,  and  therefore 
within  the  29  Car.  2,  c.  3,  s.  17.  Keating,  J.  Bigg  v.  Whisking,  14  C.  B.  195,  is 
much  to  the  same  effect,  and  there  the  different  parts  of  the  contract  were  arranged  at 
several  different  places.  Erle,'C.  J.  Holroyd,  J.,  says  in  Baldey  v.  Pas-Jeer,  "  The  inten- 
tion of  the  statute  was  that  certain  requisites  should  be  observed  in  all  contracts  for  the 
sale  of  goods  for  the  price  of  101.  and  upwards.  This  was  all  one  transaction,  though 
composed  of  different  parts.  At  first  it  appears  to  have  been  a  contract  for  goods  of 
less  value  than  101.,  but  in  the  course  of  the  dealing  it  grew  to  a  contract  for  a  much 
larger  amount.  At  last,  therefore,  it  was  one  entire  contract  within  the  meaning  and 
mischief  of  the  Statute  of  Frauds  ;  it  being  the  intention  of  that  statute,  that,  where 
the  contract,  either  at  the  commencement  or  at  the  conclusion,  amounted  to  or 
exceeded  the  value  of  101.,  it  should  not  bind,  unless  the  requisites  there  mentioned 
were  complied  with.  The  danger  of  false  testimony  is  quite  as  great  where  the 
bargain  is  ultimately  of  the  value  of  101.,  as  if  it  had  been  originally  of  that  amount. 
It  must  therefore  be  considered  as  one  contract  within  the  meaning  of  the  act."  The 
court  there  dealt  with  it  as  a  question  of  law.]  In  Balden  v.  Parker,  the  buyer 
directed  an  invoice  of  the  whole  to  be  sent  to  him.  That  made  it  all  one  contract. 
So,  in  Bigg  v.  Whisking,  there  was  one  memorandum  embracing  all  the  timber.  And 
in  Scott  v.  [847]  The  Eastern  Counties  Railway  Company  there  was  but  one  order  given. 
"  One  transaction "  is  a  somewhat  ambiguous  expression.  On  a  sale  by  auction, 
though  the  same  person  is  the  buyer  of  several  lots,  each  lot  forms  the  subject  of  a 
distinct  contract :  James  v.  Shore,  1  Stark.  N.  P.  C.  426  ;  Emmerson  v.  Heelis,  2  Taunt.  38  ; 
Roots  v.  Lord  Dormer,  4  B.  &  Ad.  77  ;  Franklyn  v.  Lomond,  4  C.  B.  637(a).  The  more 
important  question,  however,  is  whether  the  defendant's  letter  of  the  3rd  of  December, 
1859,  was  a  sufficient  note  or  memorandum  of  the  bargain  to  satisfy  the  statute. 
The  subject  is  adverted  to  in  Mr.  Justice  Blackburn's  treatise  on  the  Contract  of  Sale, 
p.  66,  where  the  learned  author  says :  "  It  sometimes  happens,  that,  after  a  dispute 
has  arisen,  a  party  in  a  letter  signed  by  him  recapitulates  the  whole  terms  of  the 
bargain,  for  the  purpose  of  saying  that  the  bargain  is  at  an  end  for  some  reason  which 
is  evidently  insufficient  in  law.  It  has  never  been  decided  whether  such  an  admission 
of  the  terms  of  the  bargain,  signed  for  the  express  purpose  of  repudiation,  can  be 
considered  a  memorandum  to  make  the  contract  good  ;  but  it  seems  difficult  on 
principle  to  see  how  it  can  be  so  considered.  The  parties  may  either  of  them  put  an 
end  to  the  contract  at  any  time  whilst  it  is  not  good,  with  cause  or  without  cause  ; 
and  a  memorandum  of  the  terms  comes  too  late  to  make  a  contract  good  which  is 
[848]  already  put  an  end  to.  There  is  evidently  a  great  difference  between  a  writing 
which,  after  the  dispute  has  arisen,  mentions  the  terms  of  the  contract  for  the  purpose 
of  shewing  that  the  bargain  is  at  an  end,  and  one  which  recognizes  them  as  still 
subsisting.  I  know  only  of  three  cases  in  which  this  point  could  have  been  decided  ; 
and,  though  in  each  of  them  the  memorandum  was  held  insufficient,  they  seem  to 
have  been  decided  on  special  grounds.  In  Cooper  v.  Smith,  15  East,  103,  in  1812,  the 
decision  of  the  court  seems  to  have  turned  on  the  fact  of  the  note  containing  terms 
materially  different  from  those  of  the  bargain  declared  on  and  proved.  In  Richards  v. 
Porter,  6  B.  &  C.  437,  9  D.  &  R.  497,  in  1827,  the  defendant  wrote  to  the  plaintiffs  — 
'The  hops,  five  pockets,  which  I  bought  of  Mr.  Richards  on  the  23rd  of  last  month, 
are  not  yet  arrived,  nor  have  I  ever  heard  of  them.  I  received  the  invoice.  The  last 
was  much  longer  than  they  ought  to  have  been  on  the  road  ;  however,  if  they  do  not 
arrive  in  a  few  days,  I  must  get  some  elsewhere'     The  plaintiffs  were  nonsuited,  and 

(a)  In  Fiaulli/it  v.  Lomond,  the  plaintiff  was  the  purchaser  at  a  public  auction  of 
three  lots  of  one  hundred  railway  shares  each;  and  Maule,  J.,  says:  "As  each  lot 
was  knocked  down  to  the  plaintiff,  there  was  a  distinct  contract  for  the  sale  of  one 
hundred  shares,  which  would  be  satisfied  by  the  delivery  of  any  shares  in  that 
company  to  that  amount.  But  the  subsequent  delivery  and  receipt  of  the  three 
hundred  shares,  with  the  bill  of  parcels  produced,  and  the  payment  of  the  151.,  shewed 
that  the  parties  treated  the  transaction  as  one  entire  sale  of  three  hundred  shares." 
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the  King's  Bench  held  the  nonsuit  right.     Lord  Tenterden  said:  'I  think  this  letter 
is  not  a  sufficient  note  or  memorandum  in   writing  of  the  contract  to  satisfy  the 
Statute  of  Frauds.     liven  connecting  it  with  the  invoice,  it  is  imperfect.     If  we  were 
to  decide  that  this  is  a  sufficient  note  in  writing,  we  should  in  effect  hold,  that,  if  a 
man  were  to  write  and  say,  I  have  received  your  invoice,  but  I  insist  upon  it  that 
the  hops  have  not  been  sent  in  time,  that  would  be  a  note  or  memorandum  sufficient 
to  satisfy  the  statute.     I  think  the  case  of  Cooper  v.  Smith,   15  East,   103,  in  sub- 
stance is  not  distinguishable  from  this.'     In  Smith  v.  Sunn/tit,  9  B.  &  C.  561,   1  M. 
&  R.  455,  in   1829,   the  plaintiff's  attorney   wrote  to  the  defendant, — 'Sir, — I  am 
directed  by  Mr.  Smith,  of  Norton  Hall,  to  request  you  will  forthwith  pay  for  the 
[849]  ash  timber  which  you  purchased  of  him.     The  trees  are  numbered  from  1  to 
19,  and  contain  on  a  fair  admeasurement  229  feet,  7  inches.     The  value,  at  Is.  6d. 
per  foot,  amounts  to  1 71.  3s.  Cd.     I  understand  your  objection  to  complete  your  con- 
tract is,  on  the  ground  that  the  timber  is  faulty  and  unsound ;  but  there  is  sufficient 
evidence  to  shew  that  the  same  timber  is  very  kind  and  superior,  and  a  superior 
marketable  article.     I   understand  you  object  to  the  manner  in  which  the  trees  were 
cross  cut ;  but  there  is  also  evidence  to  prove  they  were  so  cut  by  your  direction. 
Unless  the  debt  is  immediately  discharged,  I  have  instructions  to  commence  an  actiou 
against  you.'     The  defendant  wrote  in  answer, — 'Sir,  I  have  this  moment  received  a 
letter  from  you,  respecting  Mr.  Smith's  timber,  which  I  bought  of  him  at  Is.  6d.  per 
foot,  to  be  sound  and  good,  which  I  have  some  doubt  whether  it  is  or  not ;  but  he 
promised  to  make  it  so,  and  now  denies  it.     When  I  saw  him,  he  told  me  I  should 
not  have  any  without  all,  so  we  agreed  upon  these  terms,  and  I  expected  him  to  sell 
it  to  somebody  else.'     This  was  held  not  a  sufficient  note  or  memorandum  of  the 
bargain.     Bayley,  J.,  seems  to  have  formed  his  judgment  partly  because  the  vendee 
did  not  recognize  the  bargain  as  a  binding  bargain  ;  the  other  two  judges,  Littledale 
and  Parke,  only  say   that  the  letters  were  inconsistent."     In   Taylor  v.    Wakefield, 
6  Ellis  A-  B.  765,  it  was  verbally  agreed  between  the  owner  of  goods  and  a  person 
who  was  in   possession  of  those  goods  as   his  tenant,  that  the  tenant  might,  if  he 
pleased,  at  the  termination  of  his  tenancy,  purchase  the  goods  for  a  sum  exceeding 
101.,  but  was  not  to  take  them  till  the  money  was  paid.     At  the  expiration  of  the 
tenancy,  the  buyer  tendered  the  price  ;  but  it  was  refused  by  the  vendor,  who  denied 
the  validity  of  the  bargain.     After  this  the  buyer  proceeded  to  take  [850]  away  the 
goods  :  the  vendor  prevented  him,  and  took  possession  of  them.     In  trover  by  the 
buyer  against  the  vendor,  it  was  held  that,  on  these  facts,  there  was  no  evidence  to 
go  to  the  jury  of  an  acceptance  and  actual  receipt  to  bind  the  bargain  ;  as,  at  the 
lime  when  the  buyer  took  to  the  goods  as  owner,  the  parol  contract  had  been  already 
disaffirmed  by  the  vendor.     [Willes,  J.     That  was  a  very  peculiar  case  :  there  was  no 
acceptance  there  with  the  assent  of  the  vendor.]     The  letter  of  the  3rd  of  December 
was  not  a  note  or  memorandum  of  the  contract :  it  does  not  contain  the  terms  of  the 
bargain  ;  and  it  is  an  express  repudiation  of  the  contract.     "The  object  of  the  statute 
was,  that   the  note  in  writing  should  exclude  all  doubt  as  to  the  terms  of  the  con- 
tract  :"  per  Bayley,  J.,  in  Smith  v.  Swrma/n,  9  li.  &  C.  569.     The  memorandum  musi 
at  all  events  shew  what  the  defendant's  promise  is:  Egerton  v.  Mathews,  6  East,  307. 
That    this  letter  does  not.     The   word   used   is   "selected,''    not   "purchased,"   which 
clearly  would  QOt  be  enough  in  a  bought  and  sold  note.      Under  the  statute  of  limita- 
tions, there  is  no  case  where  a  subsequent  writing  has  been  held  to  prevent  the  opera- 
tion  of  the  statute,  unless  it   admits  the  contract  to  be  still   binding.      "When  it  is 
ascertained,"  says  Lord  Abinger  in  Johnson  v.  Dodgson,  2  M.  &  \V.  653,  659,  "that 
the  defendant  meant  to  be  bound  by  it  as  a  complete  contract,  the  statute  is  satisfied, 
there  being  a  note  in  writing  shewing  the  terms  of  the  contract,  and  recognized  by 
him."     If  this  had  been  a  simple  acknowledgment  containing  or  referring  to  some 
other  document  containing  the  terms  of  the  contract,  il  might  have  sufficed:  All  u  \. 
Bennd,  :\  Taunt.  169;  Savmdersm  v.  Jackson,  2  Bos.  A  P.  238;  3  Esp.  X.  P.  C.  180; 
Jack  on  v.  Lowe,  1  Bingh.  9,  7  .1.  B.  Moore,  219;  Dobell  v.  Hutchinson,  ■'•  Ad.  &  !•'..  355, 
5  X.  A;  M.  251.     Ileic,  however,  the  effect  of  the  [851]  acknowledgment  contained 
in  the  first  part  of  the  defendant's  letter  of  the  3rd  of  December  is  destroyed  and  the 
whole  rendered  inoperative  by  the  subsequent  repudiation  of  the  contract       In  Cooper 
v.  Smith,  15  East,  103,  a  memorandum  in  writing  of  a  contract  for  the  purchase  of 

flour  by  the  defendant  of  the  plaintiff,  a  miller,  taken  by  the  plaintiff's  traveller  in  his 
common  order-book  in  these  terms,     "I9th   Feb.  1811,  of  John  Smith,  641."  (which 


336  BAILEY   V.  SWEETING  9  C.  B.  (N.  S)852. 

was  explained  by  the  witness  to  mean  so  much  received  of  the  defendant  in  satisfac- 
tion of  a  former  order),  "Do.  40  of  3,  58/"  (which  was  explained  to  mean  a  new 
order  for  forty  sacks  of  flour  called  "thirds,"  at  58s.  per  sack),  and  this  without  any 
signature, — was  held  not  to  be  a  sufficient  memorandum  in  writing  of  the  bargain 
within  the  1  7th  section  of  the  statute  of  frauds,  to  bind  the  defendant :  and  it  was 
further  held  that  such  defective  memorandum  could  not  be  supplied  by  a  letter 
written  afterwards  by  the  defendant,  in  which,  though  he  recognized  the  order,  he 
insisted  that  the  flour  had  not  been  delivered  in  time,  and  therefore  he  was  not  bound 
to  take  it ;  and  that  it  was  not  competent  to  the  plaintiff  to  prove,  by  the  parol  testi- 
mony of  the  person  who  took  the  order,  that  there  was  no  such  term  iu  the  contract 
as  to  deliver  the  flour  within  a  given  time.  "The  plaintiff  cannot,"  said  Lord  Ellen- 
borough,  "avail  himself  of  that  letter  as  evidence  of  the  contract  for  one  purpose,  to 
bind  the  defendant  within  the  statute,  and  renounce  it  for  another  purpose  ;  but  he 
must  take  it  all  together  ;  and  then  it  falsities  the  contract  proved  by  parol  testimony 
for  the  plaintiff."  Richards  v.  Porter,  6  B.  &  C.  437,  9  D.  &  R.  497,  is  to  the  same 
effect:  and  in  Smith  v.  Sirnnan,  9  B.  &  C.  561,  4  M.  &  R.  455,  Bayley,  J.,  says:  "I 
agree  that,  if  there  had  been  a  letter  written  by  the  seller  (or  his  agent)  to  the  buyer, 
[852]  specifying  the  terms  of  a  contract,  and  the  buyer  in  his  answer  had  recognized 
that  contract,  there  would  have  been  a  note  in  writing  of  the  bargain,  sufficient  to 
satisfy  the  statute.  But  the  defendant  in  this  case  does  not  recognize  the  contract 
stated  in  the  letter  of  the  plaintiffs  attorney.  The  contract  as  described  in  the  two 
letters  differs  essentially  as  to  the  quality  of  the  things  to  be  sold.  It  is  clear,  there- 
fore, that  the  vendee  did  not  consider  it  a  binding  bargain.  ^rhat  the  real  terms  of 
the  contract  were,  is  left  in  doubt,  and  must  be  ascertained  by  verbal  testimony. 
The  object  of  the  statute  was,  that  the  note  in  writing  should  exclude  all  doubt  as  to 
the  terms  of  the  contract,  and  that  object  is  not  satisfied  by  the  defendant's  letter." 
In  Haughton  v.  Morton,  5  Irish  Common  Law  Rep.  329,  to  an  action  for  a  breach  of 
contract,  by  the  non-delivery  of  a  cargo  of  wheat,  sold  by  sample,  the  defendants  pleaded 
that  there  was  no  delivery  or  memorandum  in  writing  of  the  sale  ;  and  on  this  defence 
the  following  issues  were  taken, — first,  whether  the  plaintiff'  accepted  any  part  of  the 
goods  and  actually  received  the  same, — and,  secondly,  whether  there  was  a  memo- 
randum in  writing  signed  by  the  defendants.  In  support  of  these  issues,  the  plaintiff 
proved  an  entry  made  by  the  defendants  in  a  memorandum  book,  dated  the  1 0th  of 
October,  1854,  but  not  signed  by  them,  as  follows, — "  B.  Haughton,  about  800 
barrels  Ghorka  wheat  ex  '  Liverpool,'  at  38s.  ;  payment,  half  cash  and  half  bill  at  three 
months."  This  contract  not  being  executed,  owing  to  the  loss  of  the  vessel  carrying 
the  goods,  the  plaintiff  applied  by  letter  for  compensation,  to  which  the  defendants 
replied,  admitting  the  sale,  but  stating  that  it  was  subject  to  certain  conditions  agreed 
on  by  the  plaintiff.  On  this  evidence  the  judge  left  the  case  to  the  jury  on  the 
second  issue,  telling  them  that,  if  they  believed  the  [853]  entry  in  the  book  contained 
the  terms  of  the  agreement  for  the  sale,  and  that  the  letters  of  the  defendants  referred 
to  such  entry,  the  same  was  a  sufficient  note  in  writing  to  satisfy  the  Statute  of 
Frauds.  The  court  held, — dissentiente  Lefroy,  C.  J., — that  this  was  a  misdirection  (a). 
[Keating,  J.  In  all  the  cases  you  rely  upon,  the  letter  contains  a  recognition  of  a 
contract  materially  different  from  the  actual  contract.]  In  Goods  v.  Job,  28  Law  J., 
Q.  B.  1,  it  was  held  that,  if  a  person  through  whom  the  defendant  in  an  action  of 
ejectment  claims  has  in  an  answer  sworn  by  him  to  a  bill  filed  by  the  plaintiff  in 
reference  to  the  same  property,  acknowledged  the  title  of  the  plaintiff  within  twenty 
years  of  the  time  of  the  action  being  brought,  such  acknowledgment  will  be  evidence 
against  the  defendant,  and  will  operate  as  a  bar  to  the  Statute  of  Limitations,  under 
the  3  &  4  W.  4,  c.  27,  s.  14.  But,  in  Rondeau  v.  Jl'i/alt,  2  H.  Bl.  63,  an  admission  of 
a  contract  in  an  answer  to  a  bill  in  Chancery  was  held  not  to  be  a  sufficient  memo- 
randum within  the  Statute  of  Frauds.  And  this  view  is  adopted  in  Mitford  on 
Pleadings  in  Equity,  5th  edit.  311.  This  being  the  state  of  the  authorities,  the  court 
will,  it  is  submitted,  in  the  absence  of  any  cogent  reasoning  to  the  contrary,  adopt 
the  conclusion  arrived  at  by  Mr.  Justice  Blackburn,  and  hold  this  acknowledgment  to 
be  insufficient.  Further,  in  order  to  maintain  this  action,  the  plaintiff  must  prove 
that  the  property  in  the  goods  vested  in  the  defendant  at  the  time  of  the  contract. 
Xow,  the  letter,  which  alone  can  be  relied  on  to  prove  the  contract,  was  not  written 

(a)  See  Bradford  v.  Rouhton,  8  Irish  Common  Law  Rep.  468. 
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until  five  months  after  the  oral  bargain  was  made.  When  did  the  property  vest1? 
Clearly  not  until  the  3rd  of  December.  Whose  goods  were  they  in  the  mean  time  i 
[Willes,  J.  There  might  [854]  have  been  something  in  this  point,  if  the  goods  had 
been  burnt  in  the  interim.]  In  the  notes  to  Birhmjr  v.  Dai  ru  II  (Salk.  27),  in  1  Smith's 
Leading  Cases,  4th  edit.  p.  233,  it  is  said  :  "A  vendee  cannot,  where  the  contract  of 
sale  is  invalid  by  the  statute,  effect  an  insurance  on  the  goods, — Siockdale  v.  Dunlop, 
6  M.  &  W.  224  ;  nor,  it  seems,  could  he  bring  an  action  against  the  carrier,  treating 
the  vendor  as  his  agent  to  forward  :  see  Coats  v.  Clmplin,  3  Q.  B.  483,  2  Gale  &  D. 
552.  Also  it  is  observable  that  the  written  memorandum  must  exist  before  action, 
and  in  that  respect  differs  from  mere  evidence:  Bill  v.  Bament,  9  M.  &  W.  36:  see 
Flicker  v.  Thomlinson,  1  M.  &  G.  772.  And  indeed,  attending  to  the  distinction 
pointed  out  by  the  Lord  Chancellor  (Cottenham)  in  Dale  v.  Hamilton,  2  Phillips,  266, 
between  agreements  and  declarations  of  trust, — '  that,  in  the  one,  it  is  the  agreement 
itself,  which  is  the  origin  of  the  interest,  that  must  be  in  writing;  in  the  case  of  a 
declaration  of  trust,  which  is  only  the  recognition  of  a  pre-existing  interest,  it  is  the 
evidence  and  recognition,  and  not  the  origin  of  the  transaction,  that  must  be  in 
writing,'  it  may  be  difficult  to  impute  any  retroactive  effect  to  the  subsequent  written 
memorandum  of  an  agreement  within  the  statute,  not  originally  reduced  into  writing." 
Hawkins,  Q.  C,  and  Kemplay,  in  support  of  the  rule.  Baldey  v.  Parker,  2  B.  & 
C.  37,  3  D.  &  R.  220,  and  the  cases  which  have  followed  it,  shew  that  the  jury  came 
to  a  wrong  conclusion  in  this  case,  assuming  the  question  to  have  been  properly  for 
them.  The  main  question,  however,  is  whether  the  defendant's  letter  of  the  3rd  of 
December  was  a  sufficient  note  or  memorandum  of  the  bargain  to  satisfy  the  17th 
section  of  the  statute.  The  first  objection  made  to  it  is,  that  it  does  not  contain  an 
admission  of  the  terms  of  the  [855]  contract.  In  substance  it  is, — "  I  selected  for 
ready  money"  (which  means,  I  selected  and  agreed  to  pay  ready  money  for  them) 
"  certain  chimney -glasses,  the  price  of  which  was  381.  10s.  6d."  That  which  follows 
is  no  denial  or  repudiation  of  the  contract,  but  a  mere  statement  that  for  some  reason 
the  defendant  wished  to  avoid  the  performance  of  it.  [Williams,  J.  It  cannot  be 
laid  down  broadly  that  a  mere  recital  of  a  contract  will  constitute  a  note  or  memoran- 
dum within  the  statute.]  In  Jackson  v.  Lowe,  7  J.  B.  Moore,  219,  1  Bingh.  9,  the 
purchaser  of  Hour  gave  a  notice  in  writing  to  the  seller,  who  had  delivered  part  of  it, 
that  it  was  of  bad  quality,  and  unsaleable,  and  required  him  to  take  it  away  :  in  this 
notice  the  quantity,  quality,  price,  and  time  of  delivery  were  stated  :  the  attorney  for 
the  vendor  answered  this,  stating  that  the  vendor  had  performed  his  contract  as  far 
as  it  had  gone,  and  was  ready  to  complete  the  remainder :  and  it  was  held  that  the 
tun  documents  together  constituted  a  sufficient  note  or  memorandum  of  the  bargain 
to  satisfy  the  statute.  [Erie,  C.  J.  I  do  not  think  you  need  labour  that.]  The  next 
objection  is,  that  the  letter  contains  an  express  repudiation  or  disclaimer  of  the 
contract,  and  therefore  the  statute  is  not  satisfied  :  and  for  this  the  passage  cited  from 
Mr.  Justice  Blackburn's  book  is  relied  on.  No  authority,  however,  is  cited  to  support 
the  proposition  there  laid  down.  [Williams,  J.  My  Brother  Blackburn  admits  that 
there  is  no  authority  for  it ;  but  he  gives  his  own  reasons  for  the  opinion  he  advances. 
When  do  you  say  the  property  passed  by  this  contract1?]  At  the  time  of  the  original 
bargain  in  July.  [Williams,  J.  Indeed!]  It  is  not  necessary  to  contend  for  that, 
though  it  seems  to  be  borne  out  by  the  language  of  the  17th  section  :  it  is  not  the 
"contract"  which  is  required  to  be  in  writing,  but  "some  note  or  memorandum  of 
the  contract."  [856]  [Williams,  J.  A  memorandum  given  after  action  brought  will 
not  do :  Bill  v.  Bament,  9  M.  &  W.  36.  The  reason  given  is,  that  the  cause  of  action 
is  not  complete  until  the  memorandum  is  given.  Parke,  I!.,  there  Bays  :  "There  must, 
in  order  to  sustain  the  action,  be  a  good  contract  in  existence  at  the  time  of  action 
brought;  and,  to  make  it  a  good  contract  under  the  statute,  there  must  be  one  of  the 
three  requisites  therein  mentioned.  I  think,  therefore,  that  a  written  memorandum, 
or  part  payment,  after  action  brought,  is  not  sufficient  to  satisfy  the  statute."]  That 
is  somewhat  at  variance  with  the  dictum  of  .Manic,  .1.,  in  Flicker  v.  Thomlinson,  I  M.  & 
(i.  772, — "The  ease  in  the  Exchequer  (a)  decided  that  the  Statute  of  Frauds  only 
altered  the  evidence  of  the  contract,  and  did  not,  like  the  Statute  of  Anne  (A),  make 
the  contract  itself  void  :  and,  if  that  be  so,  a  memorandum  of  the  contract  made  after 

(a)  Elliott  v.  Thomas,  .".  M.  .V  W.  I  in. 

(b)  The  Copyright  Act,  8  Anne,  c.  19,  s.  1 
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action  brought  would  be  sufficient :  and  why,  then,  should  not  an  acceptance  of  goods 
after  action  brought  be  admissible  in  evidence?"  [YVilles,  J.  According  to  Coats  v. 
Chaplin,  3  Q.  B.  483,  2  Gale  &  D.  552,  and  that  class  of  cases,  the  buyer  could  not 
have  sued  the  carrier  for  the  damage  done  to  the  goods  at  the  time  the  negligence 
occurred.  Could  he  put  himself  in  a  better  position  in  this  respect  by  a  written 
acknowledgment?]  His  acknowledgment  would  have  a  retroactive  effect.  [Willes,  J. 
Suppose  the  vendors  had  brought  their  action  against  the  carrier,  and  the  vendee 
wrote  the  letter  which  perfected  his  contract  the  day  before  the  trial,  what  would  be 
the  effect  of  that  I]  It  may  well  be  that  the  carrier  may  owe  a  duty  to  both.  In 
all  the  cases  cited  on  the  part  of  the  defendant,  the  contract  had  [857]  either  been 
repudiated  before  the  letter  was  written,  or  the  parties  were  not  at  one  as  to  the  terms 
of  the  contract, 

Erle,  C.  J.  This  was  an  action  for  goods  sold  and  delivered.  There  was  an 
oral  contract  for  the  sale  and  delivery  of  the  goods  in  question  :  but  the  defendant 
relies  upon  the  Statute  of  Frauds,  and  contends  that  there  was  no  note  or  memorandum 
of  the  bargain  in  writing  to  satisfy  that  statute.  After  the  making  of  the  oral 
contract,  however,  there  was  a  letter  written  by  the  vendee  to  the  vendors,  which 
contains  this  statement, — "  The  goods  selected  for  ready  money  was  the  chimney- 
glasses,  amounting  to  381.  10s.  6d.  "  (the  goods  in  dispute),  "which  goods  I  have  never 
received,  and  have  long  since  declined  to  have,  for  reasons  made  known  to  you  at  the 
time," — the  reason  being,  that,  in  consequence  of  the  negligence  of  the  carrier  through 
whom  they  were  sent,  the  goods  were  damaged.  Now,  the  first  part  of  that  letter  is 
unquestionably  a  note  or  memorandum  of  the  bargain  :  it  contains  a  description  of 
the  articles  sold,  the  price  for  which  they  were  sold,  and  all  the  substantial  parts  of 
the  contract.  If  it  had  stopped  there,  there  could  be  no  dispute  as  to  its  being  a 
sufficient  note  or  memorandum  to  satisfy  the  statute.  It  is  clear  that  the  note  or 
memorandum  may  be  made  after  the  time  at  which  the  oral  contract  takes  place  ;  and, 
to  my  mind,  that  which  passed  orally  between  the  parties  on  the  subject  of  the 
bargain  in  July,  was  in  the  nature  of  an  inchoate  contract,  and  the  subsequent  letter 
had  a  retroactive  effect,  making  the  contract  good  and  binding.  The  latter  part  of 
the  defendant's  letter  in  effect  says,  "I  decline  to  take  the  goods  because  the  carrier 
damaged  them  in  their  transit :"  and  it  is  contended,  on  his  part  that  the  acknowledg- 
ment at  the  beginning  [858]  of  the  letter  does  not  constitute  a  sufficient  memorandum 
within  the  statute,  because  the  latter  part  contains  a  repudiation  of  his  liability, — 
relying  much  on  the  passage  cited  from  my  Brother  Blackburn's  book  on  the  Contract 
of  Sale,  where  it  is  suggested  that  a  subsequent  acknowledgment  in  writing  has  not 
the  effect  of  making  the  contract  good,  if  it  is  accompanied  by  a  repudiation  of  the 
defendant's  liability  under  it.  A  case  is  referred  to,  of  Rondeau  v.  Wyatt,  2  H.  Bl.  03, 
where  an  answer  to  a  bill  of  discovery,  in  which  the  defendant  admitted  the  agreement, 
was  held  not  to  preclude  him  from  taking  the  objection  that  there  was  no  note  or 
memorandum  to  satisfy  the  Statute  of  Frauds.  We  have  adverted  to  the  authorities 
cited  in  Mr.  Justice  Blackburn's  book,  and  to  the  case  of  Rondeau  v.  Wyatt;  but  we 
find  no  decided  authority  upon  the  point  in  judgment.  In  that  state  of  the  authorities, 
we  are  remitted  to  the  Statute  of  Frauds  itself :  and,  upon  reference  to  its  language, 
we  think  the  defendant's  letter  does  amount  to  a  sufficient  memorandum  in  writing, 
and  makes  the  contract  good.  The  purpose  of  the  statute  was,  to  prevent  fraud 
and  perjury.  Now,  the  danger  of  perjury  in  this  case  is  effectually  prevented 
by  the  letter  of  the  defendant  ;  for,  he  distinctly  admits  that  he  made  the  contract, 
and  at  the  price  alleged.  I  do  not  consider  that  the  defendant  intended  to  deny  his 
liability  by  reason  of  the  absence  or  insufficiency  of  the  contract :  but  that  the  only 
question  which  he  intended  to  raise  was,  whether  he  or  the  plaintiffs  should  settle 
with  the  carriers  for  the  damage  done  to  the  goods.  I  think  that  constitutes  a  material 
distinction  between  the  present  case  and  those  cited,  in  which  the  defendant,  admitting 
the  contract,  has  rested  his  defence  on  the  non-compliance  with  the  statute.  But,  if 
there  be  no  such  distinction,  and  we  are  called  upon  to  consider  whether  the  doctrine 
suggested  [859]  in  my  Brother  Blackburn's  book  correctly  represents  the  law  upon 
this  subject,  with  the  highest  respect  for  that  clear-headed  and  highly  eminent  judge, 
I  must  say  that  I  am  unable  to  give  my  assent  to  his  proposition.  I  think  the  purpose 
of  the  Statute  of  Frauds  is  answered  by  the  defendant's  letter,  and  that  the  plaintiffs 
are  entitled  to  recover. 

Williams,  J.     I  am  entirely  of  the  same  opinion.     It  cannot  for  a  moment  be 
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controverted  here,  that  in  point  of  fact  there  was  a  good  and  lawful  contract  between 
the  plaintiffs  and  the  defendant  for  the  sale  of  the  goods  in  question.  But  it  is  equally 
clear  that,  as  the  price  of  the  goods  bargained  for  exceeded  the  value  of  101.,  the 
contract  was  not  an  actionable  one  unless  the  requisites  of  the  17th  section  of  the 
Statute  of  Frauds  were  complied  with  ;  that  section  enacting,  "  that  no  contract  for 
the  sale  of  any  goods,  wares,  and  merchandizes  for  the  price  of  101.  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  (1)  the  buyer  shall  accept  part  of  the  goods  so 
sold  and  actually  receive  the  same,  or  (2)  give  something  in  ernest  to  bind  the  bargain 
or  in  part  of  payment,  or  (3)  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 

The  effect  of  that  enactment  is  that,  although  there  is  a  contract  which  is  a  good 
and  valid  contract,  no  action  can  be  maintained  upon  it,  if  made  by  word  of  mouth 
only,  unless  something  else  has  happened,  ex.  gr.  unless  there  be  a  note  or  memoran- 
dum in  writing  of  the  bargain  signed  by  the  party  to  be  charged.  As  soon  as  such  a 
memorandum  comes  into  existence,  the  contract  becomes  an  actionable  contract.  The 
question,  therefore,  in  the  present  case  is,  whether  such  a  memorandum  has  come 
into  existence.  It  is  plain  to  [860]  my  mind  that  the  terms  of  the  defendant's  letter 
of  the  3rd  of  December  do  constitute  such  a  memorandum  as  the  statute  contemplated. 
It  completely  recites  all  the  essential  terms  of  the  bargain  :  and  the  only  question  is 
whether  it  is  the  less  a  note  or  memorandum  of  the  bargain,  because  it  is  accompanied 
by  a  statement  that  the  defendant  does  not  consider  himself  liable  in  law  for  the 
performance  of  it.  There  is  nothing  in  the  statute  to  warrant  that.  I  think  the 
statute  is  satisfied,  ami  that  the  contract  is  an  actionable  contract.  It  is  said  that 
there  may  be  a  difficulty  in  maintaining  this  doctrine,  in  consequence  of  the  incon- 
venience which  may  arise  from  the  property  not  passing  by  the  contract  until  it  has 
become  capable  of  being  enforced  by  action.  That  may  be  true  :  but  the  same  may 
be  said  as  to  part  acceptance  or  the  payment  of  ernest,  and  yet  nobody  ever  suggested 
a  doubt  that  an  action  might  be  brought  upon  a  verbal  contract  where  either  of  these 
things  has  taken  place.  I  entirely  agree  with  my  Lord  in  his  appreciation  of  my 
Brother  Blackburn's  book :  but,  after  fully  considering  the  proposition  which  has  been 
cited  from  it,  and  the  reasoning  upon  which  that  proposition  is  based,  I  feel  bound  to 
say  that  I  do  not  consider  it  satisfactory.  The  right  of  the  defendant  to  put  an  end 
to  the  contract,  if  any  such  right  existed,  ought  not  to  affect  the  question  whether 
there  was  a  valid  contract  or  not.  There  was  a  valid  contract,  and  the  memorandum 
was  a  sufficient  memorandum.  The  intention  of  the  defendant  to  repudiate  or  abandon 
the  contract  cannot  affect  the  question  as  to  the  sufficiency  or  insufficiency  of  it. 

WlLLES,  J.  I  am  of  the  same  opinion  No  doubt  there  was  a  contract  between 
the  plaintiff's  and  the  defendant  for  the  purchase  of  the  goods  in  question  by  [861] 
the  latter,  and,  assuming  it  to  be  a  good  contract,  the  defendant  would  be  bound  to 
pay  the  price.  At  common  law,  it  is  clear  that  the  plaintiffs  would  have  a  good  cause 
of  action  :  but  it  is  insisted  that  no  action  can  be  maintained,  by  reason  of  the  17th 
section  of  the  Statute  of  Frauds.  I  found  ray  opinion  in  favour  of  the  plaintiffs  entirely 
upon  the  construction  of  that  section  ;  for,  there  is  no  authority  on  either  side,  except 

thi'  passage  quoted  from  my  brother  Blackburn's  I k.    It  is  impossible  thai  anybody 

can  attribute  more  weight  than  1  do  to  any  thing  that  falls  from  that  learned  judge: 
but,  whatever  distrust  1  may  under  the  circumstances  be  disposed  to  entertain,  1  must 
still  act  upon  my  own   opinion.      Look  at   the  words  of  the  statute.     They  arc,  "No 

COntracI   for  the  sale  of  any  goods,  (y;e.  shall  be  allowed  to  be  good,  except,  -that     

note  or  memorandum  in  writing  of  the  said  bargain  be  made  ami  signed  by  the  parties 
to   be  charged    by  such   contract,  or  their  agents   thereunto   lawfully  authorized."       It 

follows  from  these  words,  that,  if  there  be  any  not '  niei aniliiui  in  writing  of  the 

bargained  signed  by  the  party  to  lie  charged,  the  eontraet  is  to  be  allowed  to  be  good 
as  at  common  law.  t  'nquest  ionably  there  is  in  the  present  ease  a  note  or  memorandum 
in  writing;  and  upon  the  true  construction  of  the  statute,  I  think,  a  sufficient  note. 
The  defendant  in  the  letter  says, — "I  selected  the  goods  for  ready  money  ;  and  the 
price  agreed  on  was  381.  10s.  6d."  That  clearly  is  a  memorandum  containing  the 
terms  of  the  bargain.  It  is  urged  that  this  letter  was  not  a  sufficient  note  or  memo 
randum  to  satisfy  the  statute,  because  it  is  accompanied  by  a  statement  shewing  that 
the  defendant  did  not  wish  to  be  bound  by  the  contract.  It  scorns  to  mo  that  to  hold 
that  that  circumstance  is  to  operate  to  prevent  the  letter  being  such  a  memorandum 
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as  the  statute  con-[862]-templated,  would  be  depriving  the  word  "some,"  or  the 
correlative  word  "any"  of  its  natural  meaning  and  effect.  The  requisites  of  the 
statute  have  been  complied  with  :  and  there  is  nothing  in  the  statute  to  say  that  the 
note  or  memorandum  is  to  be  defeated  by  any  collateral  circumstances.  Upon  that 
simple  ground,  it  seems  to  me  that  this  contract  stands  good,  and  that  the  plaintiffs 
are  entitled  to  recover. 

Keating,  J.  I  am  of  the  same  opinion.  No  doubt  the  contract  in  this  case  was 
good  if  evidenced  by  writing.  The  object  of  the  Statute  of  Frauds  was,  to  provide 
the  certainty  of  written  evidence  for  the  uncertainty  of  oral  evidence  of  contracts. 
The  defendant's  letter  of  the  3rd  of  December  does  contain  all  the  terms  of  the  bargain 
between  these  parties.  It  is  said  that  that  letter  ceases  to  be  a  note  or  memorandum 
of  the  contract,  because  the  defendant  has  thought  fit  to  add  to  it  an  intimation  that 
he  does  not  wish  or  intend  to  be  bound  by  it.  It  seems  to  me,  however,  that  that 
statement  cannot  be  allowed  to  vary  the  operation  of  the  previous  words  of  the  letter, 
which  amount  to  a  clear  acknowledgment  of  the  terms  of  the  bargain.  I  should  not 
have  entertained  the  slightest  doubt  upoirthe  subject,  but  for  the  passage  quoted  from 
Mr.  Justice  Blackburn's  book.  But  the  learned  author  merely  throws  it  out  as  an 
intimation  of  opinion,  which  he  admits  to  have  no  authority  or  even  dictum  in  its 
favour.  For  these  reasons,  I  concur  with  the  rest  of  the  court  in  thinking  that  the 
rule  to  enter  a  verdict  for  the  plaintiffs  for  381.  10s.  6d.  should  be  made  absolute. 

Rule  absolute  accordingly. 


[863]    In  the  Exchequer  Chamber. 

Hutchinson  and  Others  v.  Copestakk  and  Another.    July  8th,  1861. 

[S.  C.  31  L.  J.  C.  P.  19  ;  5  L.  T.  178  ;  8  Jur.  N.  S.  54.  9  W.  R.  896.  Overruled, 
TapJwq  v.  Jones,  1865,  11  H.  L.  C.  290;  20  C.  B.  N.  S.  166.  Considered,  Ncwson 
v.  Pcmlcr,  1884,  27  Ch.  D.  43;  Scott  v.  Pape,  1886,  31  Ch.  D.  560.] 

In  an  action  for  obstructing  antient  lights,  the  facts  stated  in  a  special  case  were  as 
follows : — The  plaintiffs  and  defendants  possessed  premises  opposite  to  each  other 
in  the  city  of  London  ;  the  plaintiffs'  premises,  in  which  were  windows  which  had 
been  used  for  more  than  twenty  years,  having  been  burnt  down,  the  plaintiffs 
re-built  them,  but,  in  the  newly  erected  building,  the  windows  were  placed  in 
different  situations,  were  of  different  sizes,  and  altogether  occupied  more  space  than 
those  in  the  old  building :  some  parts  of  the  new  windows  coincided  with  some 
parts  of  the  old  ones,  but  a  great  portion  of  the  old  and  new  windows  did  not 
coincide. — In  the  special  case  it  was  stated  that  "  the  defendants  could  not  have 
obstructed  the  passage  of  light  to  such  portions  of  the  windows  of  the  plaintiffs' 
new  building  as  were  new,  without  at  the  same  time  obstructing  the  passage  of  light 
to  such  portions  of  the  plaintiff's'  windows  as  were  in  the  sites  of  the  old  windows, 
to  the  extent  stated  in  the  declaration  : " — Held,  by  the  Exchequer  Chamber, — 
affirming  the  judgment  of  the  court  below, — that,  as  none  of  the  new  windows 
occupied  the  same  position  as  any  one  of  the  ancient  windows  did,  no  right  was 
acquired  in  respect  of  any  of  them  against  the  plaintiff's. 

This  was  a  writ  of  error  upon  a  judgment  of  the  court  of  Common  Pleas  upon  a 
special  case,  in  which  that  court  held, — in  conformity  with  the  rule  laid  down  by  the 
court  of  Queen's  Bench  in  Rensha/w  v.  Bean,  18  Q.  B.  112, —  that  an  action  will  not  lie 
for  the  obstruction  of  antient  lights  the  position  of  which  has  been  so  altered  by  the 
rebuilding  of  the  premises  within  twenty  years  that  the  defendant  could  not  exercise 
his  right  to  obstruct  such  portions  of  the  lights  as  were  unprivileged,  without  at  the 
same  time  obstructing  the  privileged  portions.  See  the  case  set  out  ante,  vol. 
viii.,  p.  102. 

The  case  was  argued  at  the  sittings  after  Easter  Term,  1861,  before  Crompton,  J., 
Brain  well,  B.,  Channell,  B.,  Hill,  J.,  and  Blackburn,  J.,  by 

Montague  Smith,  Q.  C.  (with  whom  was  Coxon),  for  the  plaintiff's,  and  by 

Hawkins,  Q.  C.  (with  whom  was  Phear),  for  the  defendants. 

[864]  The  arguments  were  substantial)}'  a  repetition  of  those  urged  in  the  court 
below.     The  following  authorities  were  cited  :  Luttrel's  case,  4  Co.  Rep.  87  a.,  Chandler- 
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v.  Thompson,  3  Campb.  80,  Cotterell  v.  Grifjitlis,  4  Esp.  X.  P.  G.  69,  Garritt  v.  Sharp, 
3  Ad.  &  E.  325,  4  X.  &  M.  834,  Blwichard  v.  Brirf^es,  4  Ad.  &  E.  176,  5  N.  &  M.  567, 
Hull  v.  SW/if,  4  N.  C.  381,  6  Scott,  167,  Thomas  v.  nomas,  2  C.  M.  &  R.  34,  5  Tyrwh. 
S04,  Wilson  v.  Toinistm/,  !)  Weekly  Rep.  JS 1 ,  I'onprr  v.  Hubhick,  !)  Weekly  Rep.  352, 
Oawkwell  v.  Russell,  26  Law  J.,  Exch.  34,  and  Gale  on  Easements,  2nd  edit.  pp.  331, 
354,  361,  363. 
Cur.  adv.  vult. 

CKOMPTON,  J.  The  plaintiffs  in  this  case  alleged  that  they  were  possessed  of  a 
certain  shop  and  a  warehouse  in  which  there  were  of  light  divers  windows,  through 
which  light  and  air  ought  to  have  entered,  and  that  the  defendants  built  and  continued 
a  wall  and  building  near  to  the  said  windows,  whereby  the  light  and  air  were  hindered 
and  prevented  coming  through  the  windows  into  the  shop  or  warehouse. 

At  the  trial  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case,  upon 
which  the  court  of  Common  Pleas  gave  judgment  for  the  defendants. 

It  appeared  from  the  special  case  that  the  plaintiffs'  and  the  defendants'  premises 
were  situate  opposite  each  other  in  Bread  Street,  in  the  city  of  London  ;  and  that  the 
plaintiffs'  premises,  in  which  the  windows  had  been  used  for  more  than  twenty  years, 
having  been  burnt  down,  were  rebuilt.  It  appeared  from  the  special  case  and  the 
tracings  accompanying  it,  which  were  made  part  of  the  case,  that,  in  the  newly  erected 
buildings,  the  windows  were  placed  in  different  situations,  were  of  different  sizes,  and 
altogether  occupied  more  space  than  the  windows  in  the  old  buildings.  Some  parts 
of  some  of  the  new  windows  coincided  [865]  with  some  parts  of  the  old ;  but  a  great 
portion  of  the  old  and  new  did  not  coincide. 

It  was  expressly  stated  in  the  case  that  "  the  defendants  could  not  have  obstructed 
the  passage  of  light  to  such  portions  of  the  windows  of  the  plaintiffs'  present  warehouse 
as  are  new,  without  at  the  same  time  obstructing  the  passage  of  light  to  such  portions 
of  the  plaintiffs'  windows  as  are  in  the  sites  of  the  old  windows,  to  the  extent  stated 
in  the  declaration." 

On  the  argument  before  us,  the  defendants  contended  that  the  new  windows  were 
not  substantially  the  same  as  the  old  ones,  and  that,  as  it  was  found  in  the  case  that 
the  new  portions  of  the  windows  could  not  be  obstructed  without  obstructing  the 
portions  in  the  site  of  the  old  windows,  the  case  fell  within  the  authority  of  Benshww 
v.  Bean,  18  Q.  B.  112. 

The  plaintiffs,  on  the  contrary,  contended  that  the  new  lights  were  substantially 
the  same  as  the  old  ones  ;  that  the  same  amount  of  light  and  air  ought  to  have  come 
to  their  building,  by  whatever  apertures  they  chose  to  receive  it ;  that  no  more  burthen 
was  cast  on  the  servient  tenement  by  the  one  set  of  windows  than  by  the  other ;  and 
that,  even  if  the  windows  were  substantially  different,  or  increased  in  size,  the  defen- 
dants had  no  right  to  obstruct  the  portions  of  the  old  lights  that  formed  parts  of  the 
new  windows:  and  they  impugned  the  authority  of  llmshuw  v.  Bean. 

On  comparing  the  tracings  of  the  old  and  new  buildings,  and  looking  at  the  state- 
ments in  the  case,  the  old  and  new  windows  of  the  plaintiffs  do  not  seem  to  me  to  be 
substantially  the  same:  and  1  think,  that,  where,  as  in  the  present  case,  windows  In 
which  a  right  has  been  acquired  are  so  far  altered  in  their  position  and  size,  and 
confused  with  portions  of  new  windows,  that  the  owner  of  the  servient  tenement 
cannot  prevent  a  right  being  gained  to  the  new  windows  [866]  without  obstructing 
such  portions  of  the  old  windows  as  have  been  mixed  up  with  the  new  lights,  no  right 
of  action  arises  from  such  necessary  obstruction  of  the  remaining  portions  of  the  old 
windows. 

When  the  origin  of  the  right  to  windows  is  considered,  it  seems  to  be  clear, 
according  to  the  judgment  of  Patteson,  J.,  in  Blanchard  v.  Bridges,  I   Ad.  &   E.  IT*;, 

5  X.  >V  M.  567,  in  which  1  entirely  c iur,  that  the  lights  in  respect  of  which  the 

right  of  action  is  Bought  to  be  enforced  must  be  substantially  the  same  as  the  lights 
which  have  been  gained  by  user  or  grant;  and  that  no  new  light  can  be  substituted 
without  the  consent  of  the  owner  of  the  servient  tenement.  The  right  to  prevent  the 
owner  of  the  servient  tenement  from  using  Ins  own  laud  as  he  chooses,  must  arise  from 
the  consent  of  such  owner  or  bis  predecessors;  and  thai  consent  must,  as  observed  by 

Mr.   Justice    Patteson,   have   reference   to  the   state   of   things  at    the   time  when   it  is 

supposed  tn  have  taken  place,  and  cannot  fairly  I xt  ended  beyond  t  he  access  of  light 

and  air  through  the  same  aperture  or  one  of  the  same  dimensions  and  in  the  same 
position.     Since  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  the  right  to  light  depend 


342  HUTCHINSON   V.  COPESTAKE  9  C.  B.  (N.  S.)  887. 

upon  positive  enactment,  in  cases  falling  within  the  provisions  of  that  statute.  By 
the  3rd  section  of  that  act,  it  is  enacted  that,  "  when  the  access  and  use  of  lights  to 
and  for  any  dwelling-house,  &c,  shall  have  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible."  The  extent  of  the  right  must  be  confined  to  that  which 
has  been  actually  enjoyed,  and  which  the  owners  of  the  adjoining  land  did  not 
interrupt ;  so  that  precisely  the  same  reasons  apply  as  did  at  common  law. 

The  doctrine  so  well  explained  by  the  above  learned  judge  (Patteson,  J.)  does  not 
seem  to  me  at  all  at  [867]  variance,  as  was  suggested  by  Mr.  Smith  in  his  argument, 
with  the  observations  of  Lord  Campbell  in  Eewliaw  v.  Bean,  where  he  says  :  "  We  by 
no  means  say,  that,  where  the  owner  of  a  house  alters  the  dimensions  of  an  antient 
window  in  it,  he  may  in  no  case  maintain  an  action  for  that  which  is  an  obstruction 
to  it  in  its  former  state."  This  observation  would  be  applicable  ex.  gr.  to  a  case  where 
an  antient  window  of  three  feet  had  an  addition  in  height  or  breadth  of  three  feet, 
which  could  be  obstructed  by  a  hoard  or  scaffolding,  and  where  the  old  light,  being 
distinguishable,  need  not  be  interfered  with  in  blocking  up  the  new.  And  I  perfectly 
agree  in  Lord  Campbell's  observation  as  applicable  to  such  a  case. 

In  the  present  case,  the  matter  in  respect  of  which  the  action  is  brought  is  not  the 
thing  granted  or  to  which  a  right  has  been  acquired  by  user.  It  is  not  the  thing  in 
respect  of  which  the  owners  of  the  servient  tenement  have  become  subject  to  a  restric- 
tion that  they  should  not  obstruct  by  doing  any  act  on  their  own  land  which  their 
pleasure  or  caprice  may  lead  them  to  choose  to  do. 

We  were  pressed  with  the  argument  that  there  was  no  greater  amount  of  incon- 
venience to  the  servient  tenement :  and  a  case  of  Cooper  v.  Hubbuck  was  cited,  where 
the  Master  of  the  Rolls  was  supposed  to  have  held  that  a  party  having  several 
windows  in  a  house  could  put  out  an  intermediate  new  window  between  two  old  ones, 
where  no  apparent  detriment  to  the  owner  of  the  servient  tenement  appeared  to  arise 
therefrom. 

I  wholly  dissent  from  this  doctrine.  I  think  that  the  right  to  restrict  the  owner 
of  the  adjoining  land  from  building  on  his  own  land,  gained  by  user  or  grant,  must  be 
confined  to  the  subject-matter  of  such  user  or  grant,  and  that  the  restriction  on  the 
owner  of  the  [868]  servient  tenement  must  be  substantially  the  same  according  to  the 
rule  as  laid  down  in  Blanchard  v.  Bridges. 

I  do  not  think  that  the  owner  of  the  old  lights  can  say  "  This  new  window  I  now 
put  out  will  occasion  you  no  harm,  as  you  could  not  build  so  as  to  affect  any  of  my 
lights  before,  and  this  new  one  will  not  abridge  your  power  of  building." 

The  new  light  is  not  one  of  the  windows  to  which  the  original  assent  was  given  ; 
and  it  may  be  that  the  owner  of  the  servient  tenement  would  not  have  chosen  to 
acquiesce  if  the  window  had  been  in  the  situation  of  the  new  window. 

Suppose  that  a  party  has  a  back  wall  of  his  house  with  no  windows  or  very  few 
windows  opposite  to  the  front  of  his  neighbour's  house, — the  neighbour  may  very 
likely  not  object  to  a  single  window  which  may  not  annoy  him  by  being  opposite  to 
particular  parts  of  his  own  house.  He  may  be  good-natured  enough  not  to  object  to 
two  such  windows,  and  may  allow  a  right  to  be  gained  to  them  ;  whereas  an  inter- 
mediate window  might  have  made  all  the  difference,  and  might  have  prevented  him 
from  at  all  acquiescing  in  any  lights. 

On  the  other  doctrine,  an  acquiescence  in  one  important  light,  which  gave  no 
annoyance,  might  be  made  to  operate  so  as  to  give  a  right  to  lights  which  might  lie  a 
great  annoyance  and  interference  with  the  privacy  of  the  servient  tenement,  and  in 
which  the  owner  of  the  servient  tenement  never  would  have  acquiesced.  Can  it  lie 
the  law,  that  a  man  who  has  one  window  in  the  front  of  his  house  can  say  to  his 
neighbour, — "My  one  window  is  so  situate  as  that  any  increase  in  your  house  would 
interfere  with  some  rays  of  light  falling  upon  it,  and  therefore  I  have  a  right  to  fill  the 
back  of  my  house  with  windows  which  you  must  not  interfere  with  ?" 

[869]  I  think  that  the  true  doctrine  is,  to  confine  the  right  to  what  the  user  points 
out.  I  do  not,  however,  say  that  a  right  to  have  any  quantity  of  lights  that  a  person 
could  put  in  his  house,  might  not  exist  as  against  his  neighbour.  Such  a  right  might 
be  created  by  grant,  and  might  probably  be  presumed  from  very  peculiar  circum- 
stances ;  as,  if  the  owner  of  the  dominant  tenement  for  a  long  course  of  years  had 
continued    to   change   his    lights  from  time  to  time,  and    such   changes   had    been 


9C.  B.  (N.  S.)870.  LEVY    I'.    LEWIS  343 

acquiesced  iii  from  time  to  time  for  long  periods  :  but,  in  general,  the  right  must, 
I  think,  correspond  with  the  user  of  the  particular  light  or  lights. 

We  were  much  pressed  with  the  supposed  hardship  of  the  case.  But  I  think,  that, 
where  a  party  has  to  rebuild  his  house,  he  should  take  care  that  he  places  the  windows 
in  their  old  situations,  and  make  them  of  the  same  size,  and  that,  before  he  substitutes 
or  adds  lights  substantially  differnt  in  size  or  position,  he  should  make  a  bargain  with 
his  neighbour:  and  1  think  that  the  hardship  would  be  greater  the  other  way,  if  the 
servient  tenement  could  be  made  subject  to  a  different  set  of  lights  than  those  to 
which  the  owner  had  assented,  and  which  new  lights  might  lie  such  as  he  would  have 
dissented  from  if  originally  proposed,  and  which  might  ati'ect  the  privacy  of  particular 
parts  of  his  tenement. 

It  was  also  asked,  what  would  be  the  case  if  there  were  two  adjoining  buildings, 
and  the  owner  of  one  of  them  should  substantially  alter-  the  lights,  so  that  the  owner 
of  the  servient  tenement  opposite  to  both  of  them  could  not  block  up  the  new  lights 
without  blocking  up  the  old  lights  of  the  adjoining  neighbour  '.  To  this  I  answer, 
that,  in  the  first  place,  the  old  lights,  in  respect  of  the  obstruction  of  which  an  action 
would  or  might  be  brought,  would  be  the  same  identical  un  [870]-ehangcd  lights; 
and,  in  the  second  place,  that  the  owner  complaining  of  the  blocking  up  of  his  antient 
lights  would  not  by  his  own  act  have  put  the  owner  of  the  servient  tenement  into 
the  situation  of  not  being  able  to  block  up  the  new  lights  without  blocking  up  the  old, 
— so  that  the  very  reason  on  which  the  case  of  Rensliaw  v.  Bean  was  decided  would 
not  be  applicable.  I  think  that  the  new  and  old  lights  in  the  present  case  are  not  sub- 
stantially the  same,  and  that  the  old  lights  are  by  the  act  of  the  plaintiff  so  confused 
and  mixed  up  with  the  new  lights  that  the  latter  cannot  be  blocked  up  without 
obstructing  the  former,  and  therefore,  that,  according  to  the  principles  I  have  referred 
to,  this  action  cannot  be  supported. 

I  am  of  opinion  that  the  judgment  of  the  court  below  should  be  affirmed. 

My  Brother  Hill  concurs  in  the  above  judgment. 

Blackburn,  J.  My  Brother  Channell  and  I  concur  in  the  judgment  of  my 
Brother  Crompton,  but  are  desirous  of  adding  for  ourselves,  that,  in  the  present  case, 
in  our  opinion,  no  question  arises  as  to  the  rights  of  the  owner  of  adjacent  land  to  use 
it  so  as  to  block  up  an  antient  and  unaltered  window,  on  the  ground  that  the  person 
who  has  a  right  to  that  window  has  also  opened  a  new  one  in  such  a  position  that  the 
owner  of  the  adjacent  laud  must  either  block  up  the  antient  window  or  submit  to  the 
enjoyment  without  interruption  of  the  new  window,  so  as  after  twenty  years  to  make 
the  right  to  the  new  window  indefeasible. 

We  consider  this  a  very  different  question,  on  which,  if  it  was  raised  by  the  facts, 
we  should  be  bound  to  deliver  an  opinion.  As  it  is,  without  doing  so,  we  rest  our 
concurrence  in  affirming  the  judgment  on  the  ground,  that,  on  comparing  the  tracings, 
which  are  part  of  the  case,  we  find  that  no  one  of  the  plaintiffs'  present  [871]  windows 
substantially  corresponds  with  an  antient  window:  and  we  draw  the  inference  of  fact 
that  no  one  of  the  present  lights  claimed  is  a  continuation  of  one  of  the  antient  lights. 

We  perfectly  Concur  in  the  reasoning  of  my  Brother  Crompton,  by  which  he  shews 
that  the  new  and  the  old  window  may  occupy  in  part  the  same  space,  without  the 
right  to  light  claimed  through  the  new  window  being  the  same  right  as  that  enjoyed 
for  twenty  years  without  interruption  through  the  old  one. 

Bka.vw  i:i.i.,  li.  I  concur  in  this  judgment,  solely  on  the  ground  that  no  one  of 
the  existing  windows  occupies  the  same  position  as  anyone  ,,1  i  he  antient  windows 
diil,  and  consequently  that  by  no  one  of  them  have  the  light  and  air  been  enjoyed  for 
twenty  years,  and  SO  no  right  has  been  acquired  in  respect  of  any  ot  them  against 
the  plaintiffs. 

Judgment  affirmed. 

[872]     In    nit:  Exohkqi  i:i;  Cn  IMBER. 

Li:\  \   v.  Levi  is.     Feb.  1st,  1861. 

[S.  G.  :S0  L.  .1.  C.  P.  141;  7  Jur.  N.  S.  Toil:  9  W.  I.'.  388.     Adopted,  Pineiv 
v.  Goodlake,  Im;7,  15  I,.  T.  <i77.] 

A.  let  premises  to  B.  tor  a  term  which  expired  at  Lady  Day,  1858.     I!,  had  underlet 
them  for  the  whole  term  to  C,  who  continued  in  possession;  and  li.  afterwards 


344  LEVY    V.   LEWIS  9  C.  E.  (N.  S.)  873. 

sued  him  for  the  half-year's  rent  accruing  at  Michaelmas,  1  858.  The  only  evidence 
to  shew  that  B.  still  continued  tenant  of  the  premises  to  A.  was,  that,  after  action 
brought,  he  paid  to  A.  and  A.  accepted  the  half-year's  rent  which  would  have  been 
due  from  him  assuming  his  tenancy  to  have  been  still  subsisting: — Held,  in  the 
Exchequer  Chamber,  by  Wightman,  J.,  Crompton,  J.,  and  Hill,  J., — disseutientibus 
Bramwell,  B.,  and  Channell,  B., — affirming  the  judgment  of  the  court  below, — that 
there  was  evidence  for  the  jury  that  B.'s  tenancy  under  A.  continued,  and  con- 
sequently that  the  action  was  maintainable. 

This  was  an  appeal  against  a  decision  of  the  court  of  Common  Pleas,  making 
absolute  a  rule  for  a  new  trial  in  an  action  for  use  and  occupation  :  see  the  report, 
ante,  vol.  vi.,  p.  766. 

The  facts  were  as  follows  : — The  plaintiff  held  certain  premises,  being  No. 
16  Fetter  Lane,  in  the  citjr  of  London,  as  tenant  to  one  John  Knight  under  a  verbal 
agreement  for  three  years  from  Lady  Day,  1855  ;  and  he  underlet  them  to  the  defen- 
dant for  the  same  term.  The  term  being  about  to  expire,  the  defendant  was  desirous 
of  continuing  tenant  under  Knight,  the  superior  landlord,  and  some  negotiation  took 
place  between  them,  in  the  course  of  which  the  following  letters  were  written  by 
Knight  to  the  defendant : — 

'•  Mr.  Lewis.  "  18  Euston  Square,  26th  March,  1858. 

"Sir, — I  have  not  (as  I  fully  expected  to  have  had)  the  key  of  No.  16  Fetter  Lane 
left  with  me  by  this  morning  ;  and,  on  my  going  to  the  house  to-day,  I  found  it  shut 
up  and  empty.  I  went  there  to  give  instructions  for  the  repairs,  and,  not  obtaining 
the  key,  I  went  to  Mr.  Levy's  office  in  Catherine  Street,  when  Mr.  Levy  told  me  it 
was  his  intention  to  keep  the  house  on.  I  am  therefore  not  in  a  position  to  proceed 
with  our  negotiation.  I  am  up  to  to-morrow  (Saturday  the  27th  instant)  quite  willing 
to  take  the  house  off  Mr.  Levy's  hands,  should  he  before  the  expiration  of  that  time 
desire  me  to  do  so,  and  hand  over  the  key  :  and  I  should  in  such  case  be  ready)  if 
you  wish  it)  to  treat  with  you.  Should  Mr.  Levy,  however,  retain  his  present 
determination,  I  have  given  him  by  word  to  re-let  the  premises  to  him. 

"John  Knight." 

[873]  "  18  Euston  Square,  27th  March,  1858. 
"  Mr.  Lewis. 

"Re  16  Fetter  Lane. 

"  Sir. — In  answer  to  your  note  of  yesterday,  I  beg  to  say  you  know  perfectly  well 
I  had  not  (even  by  inference)  entered  into  any  agreement  to  let  you  the  above-men- 
tioned premises,  if,  as  you  state,  you  are  in  possession  of  them,  such  possession  is 
not  any  of  my  giving  you  ;  and  it  rests  entirely  between  3Tourself  and  Mr.  Levy.  I 
plainly  told  your  friend  Mr.  Tylcoat,  who  called  upon  me  for  you,  that  I  would  not 
enter  into  an  agreement  to  let  the  house  to  any  new  tenant  until  Mr.  Levy  had  given 
me  up  possession  thereof ;  but  that,  upon  its  coming  into  my  possession,  you  shall 
have  the  first  offer  of  it.  It  has  not  come  into  my  possession.  I  shall  not  answer  any 
f mther  letters  you  may  send  to  me  on  the  matter ;  for,  I  will  not  trouble  myself  to 
enter  into  a  paper  war  on  a  subject  respecting  which  we  each  know  there  is  really 
nothing  for  us  to  write  about.  "  John  Knight." 

The  defendant  remaining  in  possession  of  the  premises,  the  plaintiff  sued  him  for 
half  a  year's  rent  from  Lady  Day  to  Michaelmas,  1858 ;  and,  after  the  commencement 
of  the  action,  the  plaintiff  paid  to  Knight,  who  accepted  the  same,  the  half-year's 
rent  which  would  be  due  from  him  in  respect  of  the  premises,  assuming  his  tenancy 
to  be  still  continuing. 

Knight,  who  was  called  as  a  witness,  stated,  that  although  nothing  had  occurred 
between  himself  and  the  plaintiff  with  reference  to  a  renewal  of  the  term  prior  to  the 
payment  of  the  rent,  he  still  considered  the  plaintiff  as  his  tenant 

Upon  this  evidence,  Mr.  Justice  Willes,  conceiving  that  there  was  no  evidence  to 
go  to  the  jury  of  any  new  taking  of  the  premises  by  the  plaintiff  from  [874]  Knight, 
or  by  the  defendant  from  the  plaintiff,  nonsuited  the  plaintiff. 

The  majority  of  the  court  of  Common  Pleas,  however,  thought  there  was  evidence 
for  the  jury,  and  accordingly  in  Trinity  Term,  1859,  made  a  rule  absolute  for  a  new  trial. 


9  C.  B.  (N.  3.)  875.  LEVY    V.   LEWIS  345 

Against  this  decision  the  defendant  appealed,  and  the  case  came  on  for  argument 
in  the  Exchequer  Chamber  at  the  sittings  after  Hilary  Term,  18(10,  the  judges  present 
being  Wightman,  J.,  Crompton,  J.,  Martin,  B.  (during  part  of  the  argument  only), 
Bramwell,  B.,  Channell,  B.,  and  Hill,  J. 

H.  Mills  was  heard  for  the  appellant,  and  H.  James  for  the  respondent.  The  argu- 
ments were  substantially  the  same  as  those  urged  in  the  court  below.  The  following 
cases  were  cited, — Christy  v.  Tcmcred,  7  M.  &  W.  127,  Drapery.  Grafts,  15  M.  &  W. 
Hid,  Ibbs  v.  Richardson,  9'Ad.  &  E.  849,  1  P.  &  D.  618,  and  Doe  v.  Barlow,  1  2  Ad.  &  E. 
40,  and  the  notes  in  Tudor's  Leading  Cases  on  Real  Property,  p.  9. 

WlQHTMAN,  J.  I  am  of  opinion  that  the  majority  of  the  court  of  Common  Pleas 
were  light  in  holding  that  there  was  evidence  from  which  a  jury  might  infer  a  contract 
that  the  defendant  should  pay  the  plaintiff  for  the  use  and  occupation  of  the  premises 
in  question.  It  appears  that  the  plaintiff  had  held  the  premises  under  Knight  under 
a  verbal  demise  for  three  years,  and  had  underlet  them  to  the  defendant  for  the  same 
time  ;  that,  at  the  expiration  of  this  term,  viz.  on  the  25th  of  March,  1858,  the  defen- 
dant was  in  the  occupation  of  them  ;  that  an  application  had  been  made  by  the  defen- 
dant to  Knight  to  let  him  (the  defendant)  have  the  premises,  to  which  the  landlord 
answers  on  the  [875]  26th  of  March  as  follows, — "I  have  not  (as  I  fully  expected  to 
have  had)  the  key  of  No.  16  Fetter  Lane  left  with  me  this  morning  :  and,  on  my 
going  to  the  house  to-day,  1  found  it  shut  up  and  empty.  I  went  there  to  give 
instructions  for  the  repairs  ;  and,  not  obtaining  the  key,  I  went  to  Mr.  Levy's  office 
in  Catherine  Street,  when  Mr.  Bevy  told  me  that  it  was  his  intention  to  keep  the 
house  on.  I  am  therefore  not  in  a  position  to  proceed  with  our  negotiation.  I  am  up 
to  to-morrow  (Saturday,  the  27th  instant)  quite  willing  to  take  the  house  off  Mr. 
Levy's  hands,  should  he  before  the  expiration  of  that  time  desire  me  to  do  so,  and 
hand  over  the  key;  and  I  should  in  such  case  be  ready  (if .you  wish  it)  to  treat  with 
you.  Should  Mr.  Levy,  however,  retain  his  present  determination,  I  have  given  him 
my  word  to  re-let  the  premises  to  him."  It  is  clear  from  this  letter  that  neither  the 
plaintiff  nor  the  defendant  had  delivered  up  the  premises  to  Knight,  the  landlord. 
It  may  be  fairly  assumed  that  Mr.  Levy  did  elect  to  retain  the  premises.  Then  comes 
the  letter  from  Knight  of  the  27th,  in  which  he  definitely  declines  to  let  the  premises 
to  Lewis.  Notwithstanding  that  letter,  the  defendant  still  kept  in  possession.  This, 
coupled  with  the  fact  of  the  plaintiff  having  paid  the  half-year's  rent  to  Knight  for 
the  premises,  though  after  the  commencement  of  this  action,  was  some  evidence  to 
go  to  the  jury  of  an  agreement  between  the  plaintiff  and  Knight  that  the  former 
should  continue  to  be  his  tenant.  That  being  so,  the  only  question  is,  of  whom  did 
the  defendant  hold?  His  contention  is  this,  that,  unless  he  became  tenant  to  Knight, 
he  was  tenant  to  nobody.  I  do  not  think  this  is  a  just  inference  from  the  facts.  1 
think  the  defendant  must  be  assumed  to  have  continued,  in  the  absence  of  evidence  to 
the  contrary,  to  hold  under  the  party  under  whom  he  originally  entered  into  possession. 
The  case  [876]  of  Ills  v.  Hidianlsm,  9  Ad.  &  E  849,  1  P.  &  I).  618,  does  not  seem  to 
me  at  all  to  militate  against  this  view  :  on  the  contrary,  the  judgment  of  Littledale,  J., 
that  case  favours  the  doctrine  that  the  possession  of  the  sublessee  is  the  possession  of 
the  lessee. 

CROMPTON,  J.  I  also  think  that  the  judgment  of  the  court  below  should  be 
affirmed.  The  question  for  our  decision  is,  whether  there  is  any  evidence  of  use  and 
occupation  of  the  premises  by  the  defendant  under  the  plaintiff.  On  the  part  of  the 
defendant  it  is  put, — first,  that  the  plaintiff  had  no  legal  interest  in  the  premises, — 
secondly,  that  there  was  no  agreement  that  the  defendant  should  continue  to  hold 
under  the  plaintiff.  I  do  not  think  it  necessary  to  say  anything  as  to  the  position  of 
a  party  holding  over  by  his  tenant.  Cases  have  been  cited  to  shew  that  the  holding 
over  by  one  co  tenant  does  not  enure  as  a  holding  over  by  the  other.  I  agree  with  my 
lii-othcr  Wightman  that  there  is  evidence,  from  the  letters  and  the  conduct  of  the 
parties,  that  the  holding  by  the  defendant  was  under  the  plaintiff;  and  that  there  was 
ample  proof  that  t  lie  premises  were  re  let  to  the  plaintiff,  and  that  the  defend.oil  knew 
it.  The  plaintiff  was  liable  to  Knight  for  the  rent,  either  under  his  contract  or  as 
holding  over  by  his  tenant.  It  is  material  to  consider  that  the  question  was,  not  only 
whether  the  plaintiff  would  give  up  possession  of  the  premises,  but  whether  the  defen 
dant,  who  practically  had  the  power  of  giving  them  up,  would  do  so.  Knight's  lettei 
of  the  26th  of  March  shews  that  he  was  willing  to  continue  the  plaintiff  as  bis  tenant, 
if  the  latter  elected   to  remain   so:  and   the  letter  of  the  27th   informs  the  defendant 
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that  the  premises  have  not  come  into  Knight's  possession.  I  think  the  jury  were  at 
liberty  to  infer  from  this  that  Knight  had  relet  the  premises  to  the  plain-[877]-tift', 
and  that  the  defendant  knew  it :  and  I  think  the  fact  of  the  receipt  of  the  rent  by 
Knight,  though  after  action  brought,  was  admissible  in  order  to  obviate  an  argument 
which  might  have  rested  on  the  part  of  the  defendant  on  the  absence  of  such  payment 
and  receipt.  The  only  remaining  question  is,  under  whom  did  the  defendant  hold  I 
He  knew  that  he  was  not  holding  under  Knight  :  and,  if  he  was  not  holding  under 
Knight,  I  think  the  jury  might  fairly  infer  that  he  was  holding  under  Knight's  lessee, 
the  plaintiff';  for,  he  could  not  say  he  was  a  trespasser. 

Bramwell,  B.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas 
ought  to  lie  reversed.  The  question  is,  whether  there  was  any  evidence  to  go  to  the 
jury  that  the  defendant  held  these  premises  by  the  permission  of  the  plaintiff,  and  on 
the  terms  that  he  should  pay  him  for  the  occupation.  I  think  there  was  no  evidence 
that  the  defendant  held  by  the  permission  of  the  plaintiff.  It  was  not  suggested  that 
any  express  permission  was  given  :  but  the  plaintiff  may  be  said  to  have  permitted  the 
defendant  to  hold,  if  he  had  the  power  of  preventing  it,  and  failed  to  exercise  that 
power.  Could  the  plaintiff'  have  prevented  the  defendant  from  holding  1  To  my 
mind  it  is  plain  that  he  could  not.  Knight,  whose  evidence  is  to  be  taken  as  true,  says 
nothing  occurred  between  him  and  the  plaintiff  to  renew  the  tenancy  ;  and  the  tenancy 
never  was  renewed  until  the  payment  of  rent, — after  the  commencement  of  this  action. 
The  fallacy,  both  here  and  in  the  court  below,  as  it  strikes  me,  consists  in  disregarding 
the  actual  facts,  and  considering  what  facts  the  evidence  might  have  proved.  The 
letters  shew  no  contract,  but  a  mere  negotiation,  which  ended  in  nothing.  What 
matters  it  what  evidence  we  have  of  a  fact,  when  we  know  what  the  actual  fact  is,  and 
[878]  that  nothing  was  done  between  the  parties,  beyond  what  is  shewn  in  the  letters 
addressed  to  the  defendant .'  It  is  true  the  plaintiff  after  the  commencement  of  the 
action  pays  rent,  a  fact  from  which  under  ordinary  circumstances  the  continuance  of  a 
tenancy  might  be  inferred.  But,  what  room  is  there  for  any  inference,  when  we  are 
told  as  a  fact  that  no  tenancy  did  exist?  Upon  this  evidence,  it  appears  to  me  that 
there  was  no  renewal  of  a  tenancy  between  Knight  and  the  plaintiff  until  the  rent  was 
paid.  No  doubt,  as  between  the  plaintiff  and  Knight,  the  payment  and  acceptance  of 
rent  would  create  an  estoppel :  but  that  would  not  bind  the  defendant.  It  seems  to 
me  that  the  position  laid  down  by  my  Brother  Willes  at  the  trial,  that  there  was  no 
reversion  in  the  plaintiff,  is  still  made  out.  The  plaintiff  could  not  have  prevented 
the  continued  occupation  by  the  defendant.  Further,  assuming  that  the  letters  are 
evidence  of  a  renewed  holding  by  the  plaintiff  under  Knight,  the  only  result  would  be 
that  the  defendant  held  on  upon  the  terms  that  he  would  pay  Knight,  if  Knight  would 
let  him  the  premises ;  and  that  he  would  pay  the  plaintiff,  if  Knight  re-let  the 
premises  to  him.  The  defendant  ill  effect  says, — "I  will  hold  on  until  I  know  what 
you  have  done  with  the  plaintiff,  and  then  I  will  exercise  my  option  of  giving  up 
possession.''  He  never  meant  to  be  a  trespasser.  This  inference  is,  I  think,  just  as 
likely  as  the  other :  and  there  is  no  evidence  to  be  submitted  to  a  jury,  if  of  two 
inferences  which  may  be  drawn  from  a  given  state  of  facts,  the  one  is  just  as  reason- 
able as  the  other. 

I  am  at  liberty  to  add  that  my  Brother  Martin,  when  he  left  the  court,  was  very 
much  of  my  opinion. 

Channell,  B.  I  also  think  that  the  judgment  of  the  court  of  Common  Pleas  ought 
to  be  reversed.  I  think  [879]  there  was  no  evidence  of  a  new  tenancy  between  Kuight 
and  the  plaintiff,  and  that  the  payment  of  rent  sifter  action  brought  was  res  inter  alias 
acta,  and  ought  not  to  bind  the  defendant  in  any  way.  Had  the  case  rested  upon 
the  receipt  of  rent,  there  might  have  been  some  evidence  for  a  jury  of  a  new  holding 
by  the  plaintiff  of  Knight.  But  that  caunot  be,  if,  as  is  agreed,  we  are  to  take  the 
statement  of  Knight  to  be  true  ;  for,  if  we  take  it  as  true,  we  cannot  arrive  at  a  con- 
clusion contrary  to  it.  It  is  clear  that  there  was  no  permission  in  fact  giveu  by  the 
plaintiff  to  the  defendant  to  hold  over.  That,  however,  would  not  dispose  of  the 
matter,  if  the  defendant  had  consented  to  continue  to  hold  under  the  plaintiff.  But 
neither  the  letters  nor  the  other  evidence  in  the  case  warrants  us  in  saying  that  there 
was  any  such  consent.  On  the  contrary,  from  the  letter  of  the  27th  of  March  the 
fair  inference  would  seem  to  be  that  there  was  a  prospect  of  the  negotiation  for  a 
renewed  tenancy  between  the  plaintiff  and  Knight  going  off,  and  that  the  defendant 
continued  in  possession  in  hopes  of  himself  becoming  tenant  under  Knight.     Ibbs  v. 
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Richardson  does  not  seem  to  me  to  bear  much  upon  the  question.  The  dictum  of  Lord 
Denman,  that,  when  the  tenant  held  over,  there  was  a  sufficient  reversion  to  enable 
his  immediate  landlords  to  distrain  if  they  pleased,  does  not  seem  to  have  been  adopted 
by  any  of  the  other  judges.  If  the  plaintiff  had  distrained  on  the  defendant,  and 
after  that  Knight  had  sued  the  plaintiff,  that  case  might  have  had  some  bearing 
on  this. 

Hill,  J.  I  think  that  the  judgment  of  the  Court  of  Common  Pleas  should  be 
affirmed.  The  only  question  is  whether  there  was  any  reasonable  evidence  which 
ought  to  have  been  submitted  to  a  jury.  If  the  defendant  held  by  the  permission  of 
the  plaintiff,  and  on  [880]  the  terms,  either  express  or  implied,  that  he  was  to  pay 
the  plaintiff  for  the  occupation,  he  is  liable  to  this  action.  It  is  said,  that,  as  Knight's 
statement  is  to  be  taken  as  true,  we  are  precluded  from  saying  that  there  was  any 
tenancy  between  him  and  the  plaintiff.  I  cannot  so  read  the  case.  Knight,  indeed, 
says  he  still  considered  the  plaintiff  as  his  tenant  after  the  25th  of  March,  1858,  on  the 
ground  that  nothing  had  been  done  to  put  an  end  to  the  former  holding.  He  said 
that  after  he  had  received  the  half-year's  rent.  That  was  a  mere  expression  of  opinion  ; 
but  it  was  consistent  with  the  fact  and  with  the  statements  in  the  letters.  Prior  to 
the  25th  of  March  there  seems  to  have  been  some  negotiation  between  Knight  and 
the  defendant,  shewing  that  the  latter  was  desirous  of  continuing  his  occupation  of 
the  premises,  whether  as  tenant  to  Knight  or  to  the  plaintiff  did  not  appear :  most 
likely  the  former.  Then  the  letter  of  the  26th  is  very  material,  and  contains  a  state- 
ment the  effect  of  which,  I  think,  ought  to  have  gone  to  the  jury.  The  fair  inference 
to  be  drawn  from  it,  as  it  seems  to  me,  was,  that  there  was  to  be  a  renewal  of  the 
tenancy  between  Knight  and  the  plaintiff, — that,  unless  the  key  was  given  up  before 
the  next  day,  the  plaintiff  was  to  be  considered  as  continuing  tenant  under  Knight. 
Knight's  letter  of  the  27th  clearly  shews  that  all  negotiation  between  himself  and  the 
defendant  was  put  an  end  to,  and  that  the  plaintiff's  tenancy  was  to  continue.  The 
defendant  remained  in  possession  after  that.  The  subsequent  payment  of  rent  by 
the  plaintiff  to  Knight  might  reflect  light  upon  the  position  of  the  parties.  The  case 
involves  no  great  question  of  law.  The  only  real  question  is,  whether,  upon  the 
whole  there  was  reasonable  evidence  for  a  jury.     I  think  there  was. 

Judgment  affirmed,  with  costs. 

[881]     Yeatman  v.  Dempsey.     June  15th,  1861. 

[S.  C.  7  Jur.  N.  S.  1245 ;  9  \V.  R.  743.] 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  decision  of  the  court  of  Common  I 'leas  in  an  action 
against  the  defendant  for  not  attending  as  a  witness  in  a  cause  in  the  Divorce  court ; 
see  the  report,  ante,  vol.  vii.,  p.  628. 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would  retain  and 
employ  the  defendant  in  his  capacity  of  surgeon  and  apothecary  to  collect  and  prepare 
the  medical  and  other  evidence  necessary  and  material  to  a  suit  which  the  plaintiff 
was  about  to  institute  in  the  Divorce  Court,  and  to  assist  the  plaintiff  in  the  manage 
ment  of  the  suit,  and  to  attend  anil  give  evidence  at  I  he  trial  of  the  issues  to  be  joined 
therein,  for  fees  and  reward  in  that  behalf,  the  defendant  promised  the  plaintiff  to  use 
due  diligence,  skill,  and  attention  in  and  about  collecting  and  preparing  the  evidence 
for  the  saiil  suit,  and  to  appear  and  tender  himself  as  a  witness,  and  to  give  his 
testimony  at  the  trial  of  the  said  issues  ;  and  the  breach  alleged  was,  that  the  defen 
dant  diil  not  appear  at  the  trial  of  the  said  issues,  or  tender  himself  lo  be  a  witness 
thereat,    but    refused    and    neglected   so    to    do,    by    reason    whereof    the    plaintiff  was 

obliged  to  withdraw  the  record,  and  incurred  costs,  See.  The  defendant  pleaded 
non  assumpsit. 

To  prove  the  contract  alleged,  evidence  was  given  that  the  defendant  had  been 
engaged  by  the  plaintiff  to  take  care  of  and  to  watch  his  wife,  witli  a  view  to  the 
obtaining  of  proof  of  her  insanity  at  the  time  of  marriage,  upon  the  terms  of  his 
being  paid  from  time  to  time  his  travelling  and  other  expenses  out  of  pocket,  and  for 
his  fees  and  loss  of  time  at  or  immediately  after  the  trial  ;  and  several  letters  of  the 
defendant's  were  put  in,  wherein  he  stated  that  there  [882]  was  ample  evidence  to 
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support  the  plaintiff's  case,  and  advised  him  to  go  into  court  at  once,  and  promised 
to  attend  the  trial  on  receiving  a  week's  notice.  In  consequence  of  the  absence  of  the 
defendant  when  the  cause  was  called  on  for  hearing,  the  plaintiff  was  obliged  to  with- 
draw the  record. 

The  jury  having  found  that  there  was  a  contract  by  the  defendant  to  attend  at 
the  trial  without  a  subpoena  and  without  receiving  conduct-money, — the  court  of 
Common  Pleas  held,  that  their  finding  was  warranted  by  the  evidence,  and  that  the 
plaintiff'  was  entitled  to  substantial  damages,  without  shewing  that  he  would  have 
succeeded  in  the  Divorce  court  with  the  aid  of  the  defendant's  evidence. 

The  case  was  argued  at  the  sittings  after  Trinity  Term,  before  Pollock,  C.  B., 
Wightman,  J.,  Crompton,  J.,  Bramwell,  B.,  and  Wilde,  B.,  by 

Pigott,  Serjt.  (with  whom  was  Beresford),  for  the  appellant,  and 

Macaulay,  Q.  C.  (with  whom  was  Phear),  for  the  respondent. 

Pollock,  C.  B.,  observed  that  the  circumstances  of  the  case  were  of  a  peculiar 
character,  and  not  likely  to  form  a  precedent,  and  therefore  it  was  enough  to  say  that 
the  court  saw  no  reason  to  be  dissatisfied  with  the  decision  of  the  court  below. 

The  rest  of  the  court  concurring, 

Judgment  affirmed. 
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[1]      Cases    Argued   and    Decided    in    the   Court   of   Common   Pleas,   in 
Easter  Term,  in  the  Twenty-Fourth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were,  Erie,  C.  J.,  Willes,  J., 
Byles,  J.,  and  Keating,  J. 

Memoranda. 

On  the  first  day  of  this  term,  Mr.  Serjt.  Hayes,  who  had  received  a  patent  of 
precedence  (to  take  rank  next  after  Archibald  John  Stephens,  Esq.,  Q.  C),  was  desired 
to  take  his  seat  accordingly. 

Thomas  Wheeler,  LL.D.,  of  the  Inner  Temple,  who  had  been  called  to  the  degree 
of  the  coif  during  the  last  Vacation,  also  took  his  seat.  He  gave  rings  with  the  motto 
"  Non  sine  Lahore." 

[2]  In  the  course  of  the  last  Vacation,  the  following  gentlemen  were  respectively 
appointed  Ber  Majesty's  Counsel  learned  in  the  law: — William  Dugmore,  Esq.,  of 
Lincoln's  Inn  ;  William  Anthony  Collins,  Esq.,  of  Lincoln's  Inn  ;  Henry  Warwick  Cole, 
Esq.,  of  the  Inner  Temple  ;  John  Eraser  Maequeen,  Esq.,  of  Lincoln's  Inn  ;  Thomas 
Chambers,  Esq.,  M.  P.  (Common  Serjeant),  of  the  Middle  Temple;  Edwin  I'lumcr 
Price,  Esq ,  of  the  Inner  Temple  \  Josiah  William  Smith,  Esq.,  of  Lincoln's  Inn; 
Richard  Baggallay,  Esq.,  of  Lincoln's  Inn  ;  Anthony  Cleasby,  Esq.,  of  the  Inner  Temple  ; 
Henry  Mills,  Esq.,  of  the  Middle  Temple;  the  lion.  Adolphus  Frederick  Octavius 
Liddell,  of  the  Inner  Temple;  William  Ralio]  Brett,  Esq.,  of  Lincoln's  Inn;  John 
Burgess  Karslake,  Esq.,  of  the  Middle  Temple ;  William  Digby  Seymour,  Esq.,  M.  P., 
of  the  Middle  Temple  ;  John  I)ukc  Coleridge,  Esq.,  of  the  Midi  lie  Temple  ;  The  lion. 
George  Denman,  M.  P.,  of  Lincoln's  Inn  ;  George  Mellisli,  Esq.,  of  the  Inner  Temple. 

[3]    Ex  parte  Jose  Luis  Fernandez.    May  3rd,  1861. 

[S.  C.  30  L.  J.  0.  P.  321  :  4  L.  T.  324  ;  7  Jur.  N.  S.  571 ;  9  W.  R.  832.     Referred  to, 
Dale's  case,  1881,  6  Q.  B.  l>.  117  ;  R.  v.  Maidenhead  Corporation,  1882,  8Q.  B.  I  >.  352  ; 
'.)  Q.  B.  D.  494  ;  R.  v.  Central  Criminal  Court  JJ.,  1883,  1 1  Q.  B.  D.  184  ;  In  re  l> 
1888,  21  Q.  B.  1).  238  ;  Scott  v.  Scott,  [1912]  P.  291  ;  1 1913]  A.  C.  117.] 

On  the  trial  at  the  assizes  of  :in  information  against  one  ('.  for  bribery  alleged  to  have 
been  committed  by  him  at  the  election  for  a  member  of  parliament,  a  witness  was 
called  on  the  part  of  the  Crown,  who  had  been  examined  before  a  Royal  commission 
appointed  to  inquire  into  alleged  corrupt    practices  at    that  election,  and  who  had 
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received  from  the  commissioners  a  certificate  under  the  10th  section  of  the  15  &  16 
Vict.  c.  57, — indemnifying  the  witness  from  "all  penal  actions,  forfeitures,  punish- 
ments, disabilities,  and  incapacities,  and  all  criminal  prosecutions  to  which  he  may 
have  been  or  may  become  liable  or  subject  at  the  suit  of  Her  Majesty,  &c,  for 
anything  done  by  him  in  respect  of  such  corrupt  practice," — and,  being  asked,  "Did 
you  in  the  month  of  April,  1S59,  receive  any  sum  of  money  from  Mr.  C.  1 "  declined  to 
answer  the  question,  on  the  ground  that  his  answer  might  tend  to  criminate  himself; 
and,  though  told  by  the  presiding  judge  that  the  certificate  was  a  complete  protection 
to  him,  and  that  he  was  bound  to  answer  the  question,  he  persisted  in  his  refusal. 
The  judge  thereupon  committed  him  to  York  Castle  for  six  months,  "for  having 
wilfully  and  in  contempt  of  the  court  refused  to  answer  the  said  question,"  and 
further  imposed  upon  him  a  fine  of  5001.  :— Held,  that,  the  court  of  assize  being  a 
"superior  court,"  the  judge  had  jurisdiction  to  commit,  and  was  not  bound  to  set 
out  at  length  in  his  warrant  the  cause  of  commitment, — his  decision  not  being 
subject  to  review  by  the  court  above. 

Upon  the  trial  at  the  last  assizes  at  York  of  an  information  at  the  suit  of  the 
Attorney-General  against  one  John  Barf  Charlesworth  for  bribery  alleged  to  have  been 
committed  by  him  at  a  late  election  of  a  member  of  parliament  for  the  borough  of 
Wakefield,  Jose  Luis  Fernandez,  who  was  called  as  a  witness  for  the  Crown,  was  asked 
by  the  Solicitor-General, — "Did  you  in  the  month  of  April,  1S59,  receive  any  sum  of 
mone}'  from  Mr.  Charlesworth?"  He  declined  to  answer  the  question,  on  the  ground 
that  1'is  answer  might  tend  to  criminate  himself. 

It  was  proved  that  Mr.  Fernandez  had  been  examined  before  a  Royal  commission 
appointed  to  inquire  into  alleged  corrupt  practices  at  the  election  for  Wakefield  in 
1859,  and  that  he  had  received  from  the  commissioners  a  certificate  under  the  10th 
section  of  the  15  &  16  Viet.  c.  57(a):  and  it  was  submitted  that  this  afforded  the 
witness  a  complete  indemnity. 

[4]  The  learned  judge  (Mr.  Justice  Hill)  ruled  that  the  witness  was  bound  to  answer 
the  question,  and  accordingly  put  it  to  him  again  :  and,  upon  his  again  refusing  to  answer 
it,  alleging  that  he  did  so  under  the  advice  of  counsel,  who  had  informed  him,  that, 
though  protected  against  any  action,  information,  or  indictment  for  his  participation 
in  any  corrupt  practice  at  the  election  in  question,  he  still  might  be  liable  to  an 
impeachment  by  the  House  of  Commons,  Mr.  Justice  Hill,  after  consultation  with 

(a)  The  9th  section  of  that  act  enacts  that,  "  for  the  more  effectually  prosecuting 
any  inquiry  under  this  act,  every  person  who  has  been  engaged  in  any  corrupt  practice 
at  or  connected  with  any  election  of  members  or  a  member  to  serve  in  parliament  for 
any  county,  division  of  a  county,  city,  borough,  university,  or  place  to  which  any  inquiry 
under  this  act  relates,  and  who  is  examined  as  a  witness,  and  gives  evidence  touching 
such  corrupt  practice  before  the  commissioners  appointed  under  this  act  to  make  such 
inquiry,  and  who  upon  such  examination  makes  a  true  discovery  to  the  best  of  his 
knowledge  touching  all  things  to  which  he  is  so  examined,  shall  be  freed  from  all 
penal  actions,  forfeitures,  punishments,  disabilities,  and  incapacities,  and  all  criminal 
prosecutions  to  which  he  may  have  been  or  may  become  liable  or  subject,  at  the  suit 
of  Her  Majesty,  her  heirs  or  successors,  or  any  other  person,  for  anything  done  by 
such  )  erson  or  persons,  in  respect  of  such  corrupt  practice  ;  and  no  person  shall  be 
excused  from  answering  any  questions  put  to  him  by  such  commissioners,  on  the  ground 
of  any  privilege  or  on  the  ground  that  the  answer  to  such  question  will  tend  to  criminate 
such  person." 

And  the  10th  section  enacts  that,  "  where  any  witness  is  so  examined  as  aforesaid, 
such  witness  shall  not  be  indemnified  under  this  act  unless  he  receive  from  such  com- 
missioners a  certificate  in  writing  under  their  hands,  stating  that  such  witness  has 
upon  his  examination  made  a  true  disclosure  touching  all  things  to  which  he  has 
been  so  examined  :  and,  if  any  action,  information,  or  indictment  be  at  any  time 
pending  in  any  court  against  any  person  so  examined  as  a  witness  in  manner  above 
mentioned,  for  any  corrupt  practice  at  any  election  to  which  the  inquiry  made  by 
such  commissioners  had  reference,  such  court  shall,  on  the  production  and  proof  of 
such  certificate,  stay  the  proceedings  in  any  such  action,  information,  or  indictment, 
and  may,  in  its  discretion,  award  to  such  person,  such  costs  as  he  may  have  been  put 
to  by  such  action,  information,  or  indictment." 
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Mr.  Justice  Keating,  who  was  [5]  sitting  in  the  adjoining  court,  committed  the  witness 
to  York  Castle  for  six  months,  and  also  fined  him  in  the  sum  of  5001.,  for  his  contempt 
of  court.     The  warrant  of  commitment  was  as  follows  : — 

"  Yorkshire,  to  wit. 

"  The  Queen  v.  John  Barf  Charlesworth. 

"  At  the  assizes  held  at  the  Castle  of  York,  in  and  for  the  said  county,  on  Thursday, 
the  7th  day  of  March,  in  the  24th  year  of  the  reign  of  our  sovereign  lady  Victoria,  by 
the  grace  of  God,  of  the  united  kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender 
of  the  Faith,  and  in  the  year  of  our  Lord  1861,  before  the  Hon.  Sir  Hugh  Hill,  Knight, 
and  the  Hon.  Sir  Henry  Singer  Keating,  Knight,  two  of  Her  Majesty's  justices  assigned 
to  take  the  said  assizes  according  to  the  statute,  &c. 

"  On  the  trial  of  the  information  against  the  defendant  for  bribery  alleged  to  have 
been  committed  by  him  on  the  election  of  a  burgess  to  serve  in  parliament  for  the 
borough  of  Wakefield,  Jose  Luis  Fernandez,  a  witness  produced,  sworn,  and  examined 
on  behalf  of  the  Crown,  having  refused  to  answer  a  certain  question  touching  the  matter 
in  issue  in  the  said  information,  put  to  him  by  Her  Majesty's  Solicitor  General,  of 
counsel  for  the  Crown  in  that  behalf,  and  the  court  having  adjudged  that  the  said 
Jose  Luis  Fernandez  was  bound  by  law  to  atiswer  the  said  question,  and  having 
required  him  so  to  do,  he  wilfully,  and  in  contempt  of  the  court,  refused  to  answer 
the  said  question  ;  and  he  having  wilfully  persisted,  and  still  so  persisting  in  such  his 
refusal,  the  said  court  doth  therefore  adjudge  that  the  said  Jose  Luis  Fernandez  has 
been  and  is  guilty  of  a  contempt  of  court;  and  the  said  court  doth  order  and  adjudge 
that  the  said  Jose  Luis  Fernandez  be  for  such  his  contempt  committed,  and  he  is  hereby 
committed  to  the  custody  of  the  [6]  sheriff  of  the  said  county  of  York,  and  to  his  keeper 
of  Her  Majesty's  gaol  of  the  Castle  of  York,  in  and  for  the  said  county,  to  be  there 
detained  and  kept  in  safe  custody  for  the  term  of  six  calendar  months  from  the  day 
and  year  first  above  mentioned  :  And  the  said  court  doth  further  order  and  adjudge 
that  the  said  Jose  Luis  Fernandez  also  for  such  his  contempt  shall  and  do  pay  to  our 
said  lady  the  Queen  the  sum  of  5001.,  and  that  he  be  further  detained  in  the  custody 
aforesaid  until  the  said  sum  of  5001.  shall  have  been  paid. 

"  By  the  Court. 

"Bell,  Associate." 

A  motion  was  made  in  the  court  of  Exchequer  for  a  writ  of  habeas  corpus  ad 
subjiciendum  to  bring  up  Mr.  Fernandez  with  a  view  to  his  being  discharged  from 
custody,  on  the  ground  that  the  commitment  was  illegal.  The  motion  was  negatived  : 
see  the  case  reported,  6  Hurlst.  &  N. 

Bovill,  Q.  C.  (with  whom  were  Price,  Q.  C,  and  T.  Jones),  repeated  the  motion  in 
this  court.  [Erie,  C.  J.  It  is  the  undoubted  right  of  a  superior  court  to  commit  for 
contempt;  and  there  is  no  necessity  to  specifv  the  particular  matter  which  constitutes 
the  contempt:  the  case  of  The  Sheriff  of  Middlesex,  1 1  Ad.  &  E.  273,  8  Dowl.  P.  C.  151 
(nom.  The  Queen  v.  Emus).  We  could  not  sit  in  review  upon  the  grounds  on  which 
the  judge  of  assize  acted.]  Then,  taking  the  warrant  as  it  stands,  it  is  submitted 
that  it  does  not  justify  the  imprisonment  of  Mr.  Fernandez  That  will  depend  upon 
the  power  of  a  judge  at  nisi  prius  or  at  the  assizes  to  frame  a  warrant  of  commitment 
so  as  to  prevent  the  court  above  from  reviewing  the  grounds  upon  which  he  proceeded. 
The  same  principle  will  apply  to  every  [7]  gentleman  whose  name  is  inserted  in  the 
commission  of  assize.  The  dignity  of  the  superior  courts  does  not  extend  to  .ill 
sittings  at  nisi  prius  or  at  Chambers.  Incced,  it  required  an  act  of  parliament  to 
enable  the.  judges  to  do  at  Chambers  many  things  which  otherwise  would  have  to  be 
done  by  the  court(a).  In  The  King  v.  Faulkner,  2  ( '.  M.  &  Ft.  525,  533,  Lord  Abinger 
says:  "A  judge  of  a  court  of  record  very  often  is  engaged  in  the  performance  of 
functions  which  are  wholly  unconnected  with  his  power  of  permitting:  a.  judge  of 
the  court  of  King's  Bench  who  giants  a  warrant  at  Chambers  is  protected,  although 
he  should  mistake-1  his  jurisdiction;  but  no  one  would  think  that,  because  he  might 
grant  a  warrant  on  an  information  laid  before  him,  he  could,  in  bis  private  capacity, 
as  a  judge  of  a  court  of  record,  punish   any  man   for  a  contempt  by  lining   him.      1 

(a)  See  11  G.  4  &  1  W.  I,  a.  70,  s.  4  ;  and  see  I  .V  2  Vict.  c.  45,  s.  1. 
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believe  there  is  no  case  whatever  to  lie  found,  where  such  a  judge  has  ventured  to 
fine  or  imprison  a  person  without  the  authority  of  the  court.  Again,  the  judges  of 
the  different  courts,  whilst  discharging  their  judicial  functions,  which  they  have  dis- 
charged from  very  antient  times,  separately,  and  in  Chambers,  as  ancillary  to  the 
general  business  of  the  court,  have  never  yet  ventured  to  act  as  courts  of  record, 
although  they  are  judges  of  courts  of  record  :  they  do  not,  when  they  act  individually, 
even  when  they  are  discharging  part  of  their  judicial  functions,  assume  to  themselves 
the  powers  of  a  court  of  record  ;  which  is  illustrated  by  the  instance  referred  to,  that 
an  order  of  the  judge  at  Chambers  cannot  be  enforced  by  attachment,  but  must  first 
be  made  a  rule  of  court,  before  there  is  any  contempt  in  violating  it.  That  is  a  strong 
instance  to  shew  that  a  [8]  man  may  be  acting  as  a  judge  of  record,  and  discharging 
his  judicial  functions,  without  possessing  the  power  of  committing  for  a  contempt.  It 
is  therefore  by  no  means  a  necessary  inference  to  draw  from  the  privileges  and  exemp- 
tions and  rights  of  a  judge  of  a  court  of  record,  to  say,  when  he  is  acting  as  a  com- 
missioner under  the  particular  clause  which  defines  his  duties,  that  he  is  to  possess  the 
power  of  committing  for  a  contempt."  There  is  no  instance  on  record  of  a  judge 
sitting  any  where  alone  assuming  the  right  to  commit  under  a  general  warrant.  In 
The  Earl  of  Shaftesbury's  case,  6  Howell's  St.  Tr.  1270,  1  Mod.  144,  the  House  of  Lords 
decided  that  they  had  power  to  commit  under  a  general  warrant.  But  the  proceed- 
ings were  subsequently  declared  by  the  House  to  be  "  derogatory  to  the  authority  of 
parliament,  and  of  evil  example  and  precedent  to  posterity,"  and  were  therefore 
ordered  to  be  vacated.  The  power  of  the  House  of  Commons  to  commit  for  contempt 
without  shewing  on  the  face  of  the  warrant  the  grounds  of  commitment,  was  the 
subject  of  grave  discussion  in  the  case  already  referred  to  of  The  Sheriff  of  Mult/Its,.,. 
There  is  no  authority  to  shew  that  this  can  be  done,  except  by  the  House  of  Lords, 
the  House  of  Commons,  and  the  superior  courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  sitting  in  banc.  The  King  v.  Faulkner  decided  that  a  commissioner  of 
bankruptcy  appointed  under  the  1  &  2  W.  4,  c.  56,  has  no  power,  when  sitting  alone, 
under  the  authority  of  the  7th  section,  to  fine  or  commit  for  a  contempt.  The  Lord 
Chancellor  exercised  this  power  in  Dicas's  case  (Dicas  v.  Lord  Brougham,  6  C.  &  P.  249) ; 
but  this  objection  was  not  urged.  The  power  of  judges  to  commit  for  offences  of 
this  sort  has  been  watched  with  extreme  jealousy.  The  matter  was  very  much  con- 
sidered in  Bushell's  ease,  Vaughan,  135,  where  one  Edward  Bushell,  a  juryman,  was 
committed  [9]  for  non-payment  of  a  fine  of  40  marks  imposed  upon  him  and  the  other 
jurors  for  having  "  contra  legem  hujus  regni  Anglise,  et  contra  plenam  et  manifestam 
evidentiam,  et  contra  directionem  curia'  in  materia  legis,"  acquitted  certain  persons 
charged  with  having,  with  divers  others,  unlawfully  and  tumultuously  assembled  in 
a  certain  street  in  London  to  the  disturbance  of  the  peace,  and  discharged  on  the 
ground  that  the  warrant  of  commitment  did  not  disclose  circumstances  to  shew  that 
the  commitment  was  warranted  by  law, — all  the  judges  being  of  opinion  that  the 
return  was  insufficient.  That  was  a  case  of  commitment  by  the  court  of  session  of 
oyer  and  terminer  at  the  Old  Bailey.  Now,  it  is  clear  that  courts  of  oyer  and 
terminer  and  courts  of  nisi  prius  stand  in  the  same  position  in  this  respect.  The 
Lord  Chief  Justice  in  Bushell's  case  refers  to  two  cases — viz.  Astwir.k's  case,  F.  Moore, 
839,  and  Apsley's  case,  F.  Moore,  840,  where  parties  committed  for  contempt  were 
discharged  on  habeas,  and  says  (p.  140) :  '  In  both  these  cases  no  inquiry  was  made 
or  consideration  had  whether  the  contempts  were  to  the  law  court  or  equitable  court 
of  Chancery,  either  was  alike  to  the  judges,  lest  any  man  should  think  a  difference 
might  arise  thence.  The  reason  of  discharging  the  prisoners  upon  those  returns  was, 
the  generality  of  them,  being  for  contempts  to  the  court,  but  no  particular  of  the  con- 
tempt expressed,  whereby  the  King's  Bench  could  judge  whether  it  were  a  cause  for 
commitment  or  not."  The  proceedings  of  a  single  judge,  whether  sitting  in  court  or 
at  Chambers,  should  always  be  open  to  review.  This  has  ever  been  considered  the 
undoubted  privilege  of  the  suitor ;  and  it  in  no  way  derogates  from  the  authority  or 
the  dignity  of  the  judge.  In  Bacon's  Abridgment,  Courts  (D.),  treating  of  the  division 
of  courts,  and  the  subordination  of  one  court  to  another,  it  is  said  :  "The  most  [10] 
general  division  of  our  courts  is,  into  such  as  are  of  record,  or  not :  those  of  record 
are  again  divided  into  such  as  are  supreme,  superior,  or  inferior.  The  supreme  court 
of  this  kingdom  is,  the  High  Court  of  Parliament,  consisting  of  the  King,  lords,  and 
commons,  who  are  invested  with  a  kind  of  omnipotency  in  making  new  laws,  repealing 
and  reviving  old  ones ;  and  it  is  on  the  right  balance  of  these  three  depends  the 
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well-being,  and  indeed  the  very  being,  of  our  constitution.  Superior  courts  of  record 
are,  again,  those  that  are  more  principal  or  less  principal ;  the  more  principal  ones 
are,  the  Lords  House  in  Parliament,  the  Chancery,  King's  Bench,  Common  Pleas,  and 
Exchequer  ;  and,  by  Hale  (a)1,  such  are  justices  itinerant  ad  communia  placita  and  ad 
placita  forest*.  The  less  principal  ones  are  such  as  are  held  by  commission  of 
gaol-delivery,  oyer  and  terminer,  assize,  nisi  prius,  &c,  by  custom  or  charter,  as  the 
courts  of  the  counties  palatine  of  Lancaster,  Chester,  Durham  ;  or  by  virtue 
of  acts  of  parliament  and  the  King's  commission,  as,  the  courts  of  sewers,  justices 
of  the  peace,  &e."  Thus,  the  court  of  assize  is  placed  on  the  same  footing  as 
the  court  of  oyer  and  terminer,  the  judge  of  which,  as  being  one  of  the  less 
principal  courts,  according  to  Bushel's  case,  Vaughan,  140,  has  not  authority 
to  commit  for  contempt  generally,  without  setting  out  the  grounds  of  commit- 
ment so  as  to  enable  the  court  above  to  judge  of  its  propriety.  Again,  in  Bacon,  tit. 
Courts  (D.)  3,  it  is  said:  "The  courts  of  Westminster  are  the  superior  courts 
of  the  kingdom,  and  have  a  superintendaney  over  all  other  courts  by  prohi- 
bition, if  they  exceed  their  jurisdiction ;  or  writs  of  error  and  false  judgment 
of  their  proceedings;  and  everything  is  supposed  to  be  done  within  the  jurisdic- 
[ll]-tion  of  the  superior  courts,  unless  the  contrary  especially  appoars."  That  a  judge 
sitting  at  nisi  prius  or  at  the  assizes  has  not  all  the  authority  of  a  superior  court,  is 
clear;  for,  it  is  laid  down  in  Comyns's  Digest,  Certiorari  (A.  1),  that  a  certiorari  may 
be  directed  to  justices  in  eyre,  or  justices  of  gaol-delivery,  or  of  oyer  and  terminer,  to 
remove  a  record  or  proceedings  before  them.  The  case  of  The  King  v.  Clement,  4  B.  & 
Aid.  218,  which  is  cited  in  the  judgment  of  the  court  of  Exchequer  as  an  authority 
opposed  to  this  application,  is  in  reality  a  strong  authority  in  its  favour.  The  warrant, 
which  is  set  out  in  the  report  of  the  motion  to  discharge  Mr.  Clement  from  the  tine, 

1 1  Price,  68,  does  in  terms  disclose  the  grounds  of  the  order,  so  that  the  court  might 
judge  of  its  propriety.  The  judgment  throughout  treats  the  judges  sitting  under  the 
commission  of  gaol-delivery  at  the  Old  Bailey,  as  an  inferior  tribunal.  [Byles,  J. 
Less  principal.]  Holroyd,  J.,  in  11  Price,  85,  referring  to  the  authority  of  a  judge  at 
nisi  prius  to  commit  a  witness  who  in  defiance  of  the  order  of  the  court  that  the 
witnesses  should  retire,  nevertheless  persists  in  remaining,  expressly  states  that  the 
power  of  a  judge  so  sitting  is  not  equal  to  that  of  the  judges  under  the  commission 
then  under  consideration.  [Willes,  J.  He  was  speaking  of  a  judge  sitting  at  nisi 
prius  at  Westminster  or  in  London.  The  justices  of  assize  represent  the  most  antient 
and  most  honorable  of  all  judges, — the  justices  itinerant  or  justices  in  eire.]  Mr. 
Holroyd,  in  his  argument  in  Hurdett  v.  Abbot,  14  East,  1,  69,  speaking  of  Bushell's  case, 
says  :  "  That  was  a  case  of  a  discharge  by  the  court  of  C.  B.  of  a  person  committed  by 
a  courtof  oyer  and  terminer,  and  not  the  case  of  a  commitment  by  a  court  of  co-ordinate 
jurisdiction,  such  as  the  K.  B.  or  Exchequer.  It  was  upon  that  distinction  that  the 
party  was  discharged  from  that  [12]  commitment,  on  account  of  the  cause  of  the 
commitment  not  being  particularly  stated,  so  that  the  court  above  might  judge  whether 
it  was  a  .sufficient  cause  for  detaining  the  party.  Bushell's  case  is  therefore  an  authority 
to  shew  that,  where  the  cause  of  commitment  can  be  judged  of,  as  by  a  superior  court, 
it  ought  to  be  stated  ;  and  that,  if  a  sufficient  cause  bo  not  shewn,  the  court  which  has 
power  to  judge  of  it  will  discharge  the  party.  There  are  cases  in  Moore  (As/irid-'s 
case,  Moore,  839,  and  Aspley's  case,  Moore,  840)  of  commitments  by  the  court  of  Chancery 
not  stating  for  what  cause,  and,  on  the  prisoner's  being  brought  up  by  habeas  corpus, 
this  court,  it  is  said  in  Bushell's  ruse,  would  not  inquire  whether  the  commitments  were 
on  the  equity  or  law  side,  but  discharged  the  prisoners  in  either  case  alike.  It  is  not, 
however,  clear  whether  such  commitments  might  not  havo  been  considered  at  that 
period  as  made  by  a  court  not  of  co-ordinate  jurisdiction,  which  might  lie  a  reason  for 
discharging  the  prisoners  where  no  sufficient  cause  appeared  :  for,  where  it  was  shewn 
that  t  he  cause  of  commitment  was  for  disobeying  a  decree,  the  discharge  was  refused  "(a)2. 
Lord  Ellenborough  here  interposed,  saying,  — "Before  you  quit  Bushell's  case,  I  wish 
you  to  advert  to  what  Lord  Chief  Justice  Vaughan  there  says  (Vaughan,  LIT),  that 
the  cause  of  commitment  ought  to  appear  to  the  court  before  whom  the  commitment 
is  returned  as  clearly  as  it  appealed  to  the  court  who  made  the  commitment.  Is  not 
that  laid  down  generally,  or  is  it  confined  to  commitments  by  inferior  courts!"     To 

(ay  Hole's  Analysis  of  the  Law,  35,  36 

(a)s  Be  Alien,  cited  in  Apsley's  case,  l\  Moore,  840. 
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which  Mr.  Holroyd  replies  :  "  He  appears  to  lay  it  down  generally  :  and  that  is  material 
in  the  consideration  of  the  manner  in  which  the  cause  of  commitment  is  stated  in  the 
Speaker's  warrant  in  this  [13]  case."  Again,  at  p.  72,  the  learned  counsel  says: 
"  Nothing  can  be  implied  in  favour  of  a  warrant  of  commitment  not  issuing  especially 
from  a  court  of  record,  which  is  not  stated  in  the  warrant  itself.  The  opinion  of  Lord 
Chief  Justice  Vaughan  in  BusheWs  case  is  most  precise  to  this  point.  '  The  writ  of 
habeas  corpus  (he  says)  is  now  the  most  usual  remedy  by  which  a  man  is  restored  again 
to  his  liberty,  if  he  have  against  law  been  deprived  of  it.  Wherefore  the  writ  commands 
the  day  and  the  cause  of  the  caption  and  detaining  of  the  prisoner  to  be  certified 
upon  the  return  ;  which  if  not  done,  the  court  cannot  possibly  judge  whether  the 
cause  of  commitment  and  detainer  is  according  to  law  or  against  it.  Therefore 
the  cause  of  commitment  ought  by  the  return  to  appear  as  specifically  and  certainly 
to  the  judges  of  the  return,  as  it  did  appear  to  the  court  or  person  authorized 
to  commit :  else  the  return  is  insufficient,'  &c."  Lord  Ellenborough  again  interposes 
and  observes, — "  Every  person  must  have  great  respect  for  the  Lord  Chief  Justice 
Vaughan,  on  account  of  his  public  virtues :  but,  how  can  that  doctrine  of  his, 
in  its  full  latitude,  stand  with  the  cases  which  have  been  decided  upon  the 
habeas  corpus  writ?"  Holroyd  proceeded:  "It  may,  when  taken  with  the 
exceptions  which  he  afterwards  notices,  of  general  commitments  for  treason  or 
felony,  which  are  admitted  to  be  good :  but  these,  he  observes,  are  not  like 
the  cases  then  under  his  consideration,  viz.  cases  of  commitments  for  contempts, — 
'  for,  upon  a  general  commitment  for  treason  or  felony,  the  prisoner  (the  cause 
appearing)  may  press  for  his  trial,  which  ought  not  to  be  denied  or  delayed  ;  and, 
upon  his  indictment  and  trial,  the  particular  cause  of  his  imprisonment  must 
appear ;  which  proving  no  treason  or  felony,  the  prisoner  shall  have  the  benefit 
of  it.  But,  in  this  case, — i.e.  of  a  commitment  of  a  juryman  for  a  contempt  [14] 
in  acquitting  persons  indicted,  against  evidence  and  the  direction  of  the  court, — 
though  the  evidence  given  were  not  full  nor  manifest  against  the  persons  indicted, 
but  such  as  the  jury  upon  it  ought  to  have  acquitted  those  indicted,  the  prisoner 
shall  never  have  any  benefit  of  it,  but  must  continue  in  prison  when  remanded, 
until  he  hath  paid  that  fine  unjustly  imposed  upon  him,  which  was  the  whole  end 
of  his  imprisonment."  There  is  nothing,  it  is  submitted,  in  Lord  Ellenborough's 
observations  in  that  case  to  cast  the  slightest  doubt  or  discredit  upon  BushelVs 
case.  In  the  case  of  The  Sheriff  of  Middlesex,  11  Ad.  &  E.  273, — Where  the 
sheriff  had  been  committed  under  a  warrant  of  the  speaker  of  the  House  of  Commons 
for  "having  been  guilty  of  a  contempt  and  breach  of  the  privileges  of  this  House," 
— Lord  Denman  says  (p.  291,  292),  "On  the  motion  for  a  habeas  corpus,  there 
must  be  an  affidavit  from  the  party  applying ;  but  the  [return,  if  it  discloses  a 
sufficient  answer,  puts  an  end  to  the  case  :  and  I  think  the  production  of  a  good 
warrant  is  a  sufficient  answer.  Seeing  that,  we  cannot  go  into  the  question 
of  contempt  on  affidavit,  nor  discuss  the  motives  which  may  be  alleged.  Indeed 
(as  the  courts  have  said  in  some  of  the  cases),  it  would  be  unseemly  to  suspect 
that  a  body  acting  under  such  sanctions  as  a  House  of  Parliament  would,  in 
making  its  warrant,  suppress  facts  which,  if  disclosed,  might  entitle  the  person 
committed  to  his  liberty.  If  they  ever  did  so  act,  I  am  persuaded  that,  on 
further  consideration,  the}'  would  repudiate  such  a  course  of  proceeding.  What 
injustice  might  not  have  been  committed  by  the  ordinary  courts  in  past  times,  if 
such  a  course  had  been  recognized  !  as,  for  instance,  if  the  recorder  of  London, 
in  BusheWs  case,  had  in  the  warrant  of  commitment  suppressed  the  fact  that  the 
jurymen  were  imprisoned  for  returning  a  verdict  of  acquittal.  I  am  certain  that 
[15]  such  will  never  become  the  practice  of  any  body  of  men  amenable  to  public 
opinion."  In  Chambers's  rase,  Cro.  Car.  133,  the  prisoner  was  committed  "for  insolent 
behaviour  and  words  spoken  at  the  council  table;"  and  "because  it  was  not  men- 
tioned what  the  words  were,  so  as  the  court  might  adjudge  of  them,"  the  return  was 
held  insufficient.  [Bvles,  J.  That  was  more  like  a  secretary  of  state's  warrant.]  In 
The  Earl  of  Shaftesbury's  case,  1  Mod.  U-i,  1  Freem.  453,  3  Keb.  792,  2  Show.  336, 
where  the  return  to  the  habeas  stated  that  the  Earl  was  committed  by  the  House  of 
Lords  "for  a  high  contempt  against  the  house,"  Sir  T.  Jones  said  (1  Mod.  157)  that 
"such  a  return  made  by  an  ordinary  court  of  justice  would  have  been  ill  and  uncertain  ; 
but  the  case  is  different  when  it  comes  from  this  high  court,  to  which  so  great  respect 
hath  been  paid  by  our  predecessors  that  they  deferred  the  determination  of  doubts  con- 
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ceived  in  an  net  of  parliament  until  they  had  received  the  advice  of  the  lords  in  parlia- 
ment.    But  now,  instead  thereof,  it  is  demanded  of  US  to  control   the  judgment  of  all 
the  peers  given  on  a  member  of  their  own  House,  and  during  the  continuance  of  the 
session.     The  eases  where  the  courts  of  Westminster  have  taken  cognizance  of  privi- 
lege differ  from  this  case ;  for,  in  those,  it  was  only  an  incident  to  a  case  before  them, 
which  was  of  their  cognizance  :   but  the  direct  pointof  the  mallei  now  is  the  judgment 
of  the  lords.     The  course  of  all  courts  ought  to  be  considered  ;  for  that  is  the  law  of 
the  court :  Lane's  case,  2  Co.  Rep.  16.     And  it  hath  not  been  affirmed  that  the  usage 
of  the  House  of  Lords  hath  been  to  express  the  matter  more  punctually  on  commit 
incuts  for  contempts  ;  and  therefore   1  shall  take  it  to  be  according  to  the  course  of 
parliament,      i    Inst.    50,    it  is   said    that   the  judges   are  assistants   to  the  lords,  to 
inform  them  of  the  common  law  ;  but  they  ought  not  to  judge  of  [16]  any  law,  custom, 
or  usage  of  parliament."     And  Wylde,  J.,  said:  "The  return,  no  doubt,  is  illegal: 
but  the  question  is  on  a  point  of  jurisdiction,  whether  it  may  be  examined  here.     This 
court  cannot  intermeddle  with  the  transactions  of  the  high  court  of  peers  in  parlia- 
ment during  the  session  which  is  not  determined ;   and    therefore  the  certainty  or 
uncertainty  of  the  return  is  not  material,  for  it  is  not  examinable  here :  but,  if  the 
session  had  been  determined,  I  should  have  been  of  opinion  that  he  ought  to  be  dis- 
charged."    In   77<<   King  v.  thigger,  5  B.  &  Aid.  791,  1  D.  &  R.  160,  a  warrant  issued 
in  pursuance  of  a  writ  de  contumace  capiendo  stated  that  the  defendant  was  attached 
for  non-payment  of  costs  in  a  cause  of  appeal  and  complaint  of  nullity  lately  depending 
in  the  Arches  court  of  Canterbury  ;  and  it  was  held  that  the  warrant  was  insufficient, 
in  not  stating  with  certainty  the  nature  of  the  cause,  so  as  to  shew  that  it  was  one 
apparently  within  the  jurisdiction  of  the  ecclesiastical  court.     In  the  judgments  of  the 
several  judges  in  U<in-<ir<I  v.  Gossett  and  Gossett  v.  Howard,  10  Q.  B.  359,  411,  no  dis- 
tinction is  made  between  superior  courts  of  a  more  or  less  principal  degree  :  the  courts 
at  Westminster  only  are  evidently  alluded  to.     At  pp.  380,  381,  Coleridge,  J.,  says: 
"  I  pass  on  to  the  second  answer, — that,  with  regard  to  the  transcendant  powers  of 
the  House,  and  its  identity  with  the  people  at  large,  and  out  of  respect  to  its  great 
dignity,  the  warrants  which  it  issues  are  not  to  be  dealt  with  as  those  which  proceed 
from  tribunals  co-ordinate  with  ourselves,  or  inferior.     I  cannot  admit  that  the  degree 
of  strictness  in  which  formal  accuracy  is  to  be  required  in  warrants  has  been  measured, 
or  ought  to  be,  by  the  dignity  of  the  courts  from  which  they  issue.     Experience  has 
shewn  that  the  liberty  of  the  subject,  with  which  we  are  intrusted,  is  involved  in  the 
accuracy  in  point  of  form  of  legal  [17]  proceedings.      For  that  reason  accuracy  is 
required  :  and,  in  that  view  of  it,  it  is  no  paradox  to  say  that  form  becomes  substance. 
The  more  powerful  therefore  the  source,  and  the  higher  in  point  of  rank,  the  more 
strictness  ought  we  to  shew,  the  more  accuracy  might  reasonably  be  required.     From 
the  wide  extent  of  jurisdiction,  indeed,  in  the  one  case,  and  its  narrowness  in  the 
other,  a  different  rule  of  intendment  exists :  but,  with  this  qualification,  the  rule  is  as 
1    have    stated.     And,   as   it  is   no   breach   of  respect  to   suppose  that  the    highest 
functionary  of  the  most  exalted  courl  may  improvidently  err  in  point  of  form,  how- 
ever  honest  his   intention,  and  as  the  most  mischievous  results  might  ffow  to  the 
individual  or  to  posterity   if  I  lie   inaccuracy  were  allowed   to  pass  into  a   precedent, 
i  In'  more  mischievous  in  proportion  to  the  greater  power  of  the  court,  it  is  no  breach 
of  respect,  Iml  a  hounded  duty,  respectfully  to  set  such  erroneous  proceedings  aside." 
And  at  p.   107  Lord   Dcnman  says:   "At  common  law,  every  warrant  must  speak  for 
itself,  and  must  shew  two  things,  a  good  cause  for  depriving  the  party  named  of  his 
liberty,  and  some  lawful  period  for  his  confinement.     'The  warrant,'  says  Lord  Coke, 
■1   Inst.  .rr_',  'containing  a  lawful   cause,  ought   to  have  a  lawful  conclusion.'     This  is 
repeated    by    Lord    Bale  (a)  and    all    the    texl  writers;  and    it   is   well   established    by 
numerous  authorities.       Lord  Chief  .lust  ire  Bolt  asserted  this  principle  in    Uniri/'.i  rri.sr, 

1  Ld.  Etaym.  99, Comb.  390,  6  Mod.  308  (Bracey  v.  Harris):  so  did  Lord  Ellenborougb 
in  Ex  parte  Gaffe,  3  M.  &  Selw.  203j  the  whole  court,  in  Lord  Teuterden's  time,  iii 
Crniiiiu:  v.  FwYstn;  5  M.  .V  Selw.  314 j  and  the  court  of  Exchequer  in  Danidl  \. 
Phillips,  I  C.  M.  &  l;  662,  5  Tyrwh.  293.  In  the  last  mentioned  ease,  Parke,  B. 
(I  [18]  C.  M.  &  R,  673)  expresses  himself  in  the  very  words  of  Chief  Justice  Holt, — 
'  The  cause  of  commitment  ought  to  be  certainly  stated,  to  the  end  that  the  party 
may   know  for  what  he  suffers,  and  how  he  may  regain  his  liberty.'     The  learned 

(a)  Hale,  P.  C.  584;  Hawk.  P.  C,  book  2,  o.  16,  p.  237. 
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Baron  proceeds, — '  And,  if  it  be  not,  it  is  not  only  a  ground  for  discharging  the  party, 
but  the  warrant  is  void,  and  no  justification  in  an  action  of  false  imprisonment.' " 
In  Wickesv.  Cliitta-bud;  2  Bingh.  483,  192,  10  J.  B.  Moore,  63,  Best,  C.  J.,  says: 
"  A  man  is  not  to  be  deprived  of  bis  liberty  by  a  warrant  which  only  shews  that  he 
has  committed  a  trespass  by  fishing  where  he  had  no  right  to  fish.  Hawkins,  in  his 
Pleas  of  the  Crown,  a  book  of  great  authority  (book  ii.,  c.  16,  s.  15),  says  that  the 
offence  ought  to  be  set  forth  with  convenient  certainty,  otherwise  the  officer  is  not 
punishable  for  suffering  the  party  to  escape  ;  and  the  court  before  whom  he  is  brought 
by  habeas  corpus  ought  to  discharge  or  bail  him.  A  man  cannot  be  legally  imprisoned 
whom  it  is  the  duty  of  a  court  to  discharge,  and  who  may  escape  with  impunity  : 
such  imperfect  warrants  provoke  resistance  to  the  officers  who  are  charged  to 
execute  them."  This  is  perhaps  of  all  cases  one  which  most  imperatively  requires 
that  the  circumstances  should  fully  appear.  The  witness,  who  is  not  allowed  the 
assistance  of  counsel  (Doe  d.  Bowcliffe  v.  The  Earl  of  Egremont,  2  M.  &  Rob.  386),  is 
himself  the  judge  of  the  effect  which  his  answer  to  the  question  put  to  him  may  have  : 
Cates  v.  Hardacre,  3  Taunt.  424.  In  Fisher  v.  Ronalds,  12  C.  B.  763,  where  the 
question  was  as  to  a  witness's  right  to  decline  to  answer  a  question,  on  the  ground 
that  it  might  have  a  tendency  to  render  him  amenable  to  a  criminal  charge,  it  was 
suggested  by  counsel  "that  the  judge  is  to  exercise  his  discretion  as  to  whether  or 
not  the  claim  of  privilege  is  well  founded."  To  which  Manle,  J.,  answers, — "No  :  it 
is  the  witness  who  is  to  exercise  his  [19]  discretion,  not  the  judge.  The  witness  might 
be  asked  '  Were  you  in  London  on  such  a  day  1 '  and,  though  apparently  a  very  simple 
question,  he  might  have  good  reason  to  object  to  answer  it,  knowing  that,  if  he 
admitted  that  he  was  in  London  on  that  day,  his  admission  might  complete  a  chain 
of  evidence  against  him  which  would  lead  to  his  conviction.  It  is  impossible  that  the 
judge  can  know  anything  about  that.  The  privilege  would  be  worthless,  if  the  witness 
were  required  to  point  out  how  his  answer  would  tend  to  criminate  him."  Where- 
upon the  counsel  remarked,  "  If  the  rule  upon  this  subject  is  to  be  so  much  relaxed 
as  is  suggested,  it  will  be  impossible  in  many  cases  to  get  evidence  at  all.  The  party 
has  no  remedy  against  the  witness  for  refusing  to  answer  ;  and  the  court,  it  seems,  is 
bound  by  his  statement  that  the  question  places  him  in  danger  of  criminating  himself." 
Maule,  J.,  adds:  "The  rule  is  of  considerable  antiquity;  and  I  am  not  aware  that 
any  great  practical  inconvenience  has  been  found  to  result  from  it.  I  think  you  must 
contend  here  that  the  witness's  answer  could  not  possibly  place  him  in  jeopardy, 
before  you  can  say  that  the  judge  was  wrong  in  refusing  to  compel  him  to  give  it." 
And,  in  giving  judgment  the  same  learned  judge  says  :  "  We  need  not  decide  upon  the 
present  occasion  that  the  statement  of  the  witness  is  conclusive,  though  I  think  the 
judge  is  bound  by  the  witness's  oath  ;  otherwise,  you  might  exhaust  all  possibilities  con- 
sistent with  a  man's  innocence,  and  so  convict  him  even  of  murder.  The  question  here 
put  is  just  one  of  the  questions  which  would  necessarily  have  been  asked  on  an  indict- 
ment against  the  witness  for  keeping  a  gambling-house.  I  think  it  is  impossible  to 
put  a  case  of  the  more  proper  application  of  the  rule  which  protects  a  witness  from 
criminating  himself."  In  Adams  v.  Lloyd,  3  Hurlst.  &  N.  [20]  351,  which  was  the 
case  of  a  motion  for  interrogatories  under  the  51st  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  Pollock,  C.  B.,  says:  There  are  some  analogous  cases  in  the  law 
which  furnish  us  with  assistance  on  the  present  occasion,  and  all  of  which  point  to 
the  same  conclusion.  One  is  that  of  a  witness  who  protects  himself  from  answering 
a  question  tending  to  criminate  himself :  and  certainly  I  have  always  thought  that 
the  law  on  that  subject  was  correctly  stated  by  Maule,  J.,  in  the  case  of  Fisher  v. 
Ronalds."  The  language  of  Lord  Denman  in  Green  v.  Elgie,  5  Q.  B.  99,  112,  and  that 
of  Littledale,  J.,  and  Parke,  J.,  in  Ex  parte  Leah',  9  B.  &  C.  234,  3  Y.  &  J.  46,  are 
strong  to  shew  that  the  particular  question  or  questions  should  have  been  set  out  iu 
the  warrant,  in  order  that  the  court  might  judge  whether  or  not  they  were  proper. 
The  observations  of  Parke,  B.,  in  Harrison  v.  fPright,  13  M.  &  W.  816,  are  to  the  same 
effect.  And  in  Christie  v.  I'niriii,  11  Ad.  it  E.  373,  379,  Coleridge,  J.,  distinctly  lays 
it  down  that,  by  whomsoever  the  order  is  made,  "  the  facts  which  gave  the  authority 
must  be  stated." 

The  judges  sit  at  the  assizes  under  five  several  commissions,  viz.  1,  the  commission 
of  the  peace,  2,  a  commission  of  oyer  and  terminer,  3,  a  commission  of  general  gaol- 
delivery,  4,  a  commission  of  assize,  and  5,  a  commission  of  nisi  prius  :  see  4  Inst.  158 
et  seq. ;  3  Bl.  Comm.  60.     In  Bullock  v.  Parsons,  2  Salk.  454,  Holt,  C.  J.,  says :  "The 
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authority  of  the  judge  of  nisi  prius  is  not  by  the  distringas,  but  by  the  commission  of 
assize;  for,  it  is  the  13  E.  1,  c.  30,  which  gives  the  trial  by  nisi  prius;  and  by  that 
statute  the  trial  by  nisi  prius  is  given  before  justices  of  assize."  Blackstone,  speaking 
of  the  courts  of  assize  and  nisi  prius, — 3  Bl.  Coram.  58, — says  :  "  I  must  also  mention 
an  eleventh  species  of  courts,  of  general  jurisdiction  and  use,  which  [21]  are  derived 
out  of  and  act  as  auxiliaries  to  the  foregoing :  I  mean  the  courts  of  assize  and  nisi 
prius.  These  are  composed  of  two  or  more  commissioners,  who  are  twice  in  every 
year  sent  by  the  King's  special  commission  all  round  the  kingdom  (except  London 
and  Middlesex,  &C.),  to  try  by  a  jury  of  the  respective  counties  the  truth  of  such 
matters  of  fact  as  are  then  under  dispute  in  the  courts  of  Westminster  Hall.  These 
judges  of  assize  came  into  use  in  the  room  of  the  antient  justices  in  eyre,  justiciarii 
in  itinere,  who  were  regularly  established,  if  not  first  appointed,  by  the  parliament 
of  Northampton,  a.d.  1176,  22  H.  2,  with  a  delegated  power  from  the  King's  great 
court,  or  Aula  Regia,  being  looked  upon  as  members  thereof ;  and  they  afterwards 
made  the  circuit  rouud  the  kingdom  once  in  seven  years,  for  the  purpose  of  trying 
causes.  They  were  afterwards  directed  by  Magna  Charta,  c.  12,  to  be  sent  into  every 
county  once  a  year,  to  take  (or  receive  the  verdict  of  the  jurors  or  recognitors  in  certain 
actions,  then  called)  recognitions  or  assizes  ;  the  most  difficult  of  which  they  are  directed 
to  adjourn  into  the  court  of  Common  Pleas,  to  be  there  determined.  The  itinerant 
justices  were  sometimes  mere  justices  of  assize  or  of  dower,  or  of  gaol-delivery,  and 
the  like  ;  and  they  had  sometimes  a  more  general  commission,  to  determine  all  manner 
of  causes,  being  constituted  justiciarii  ad  omnia  placita :  but  the  present  justices  of 
assize  and  nisi  prius  are  more  immediately  derived  from  the  statute  of  Westm.   2, 

13  E.  1,  c.  30,  which  directs  them  to  be  assigned  out  of  the  King's  sworn  justices, 
associating  to  themselves  one  or  two  discreet  knights  of  each  county.  By  statute 
27  E.  1,  c.  4  (explained  by  12  E.  2,  c.  3),  assizes  and  inquests  were  allowed  to  be 
taken  before  any  one  justice  of  the  court  in  which  the  plea  was  brought,  associating 
to  him  one  knight  or  other  [22]  approved  man  of  the  county.     And,  lastly,  by  statute 

14  E.  3,  c.  Hi,  inquests  of  nisi  prius  may  be  taken  before  any  justice  of  either  bench 
(though  the  plea  be  not  depending  in  his  own  court),  or  before  the  Chief  Baron  of 
the  Exchequer,  if  he  be  a  man  of  law  :  or,  otherwise,  before  the  justices  of  assize,  so 
that  one  of  such  justices  be  a  judge  of  the  King's  Bench  or  Common  Pleas,  or  the 
King's  serjeant  sworn."  The  courts  at  Westminster  had  no  control  over  the  justiciarii 
in  itinere.  In  4  Inst  184,  it  is  said:  "Their  authority  was  by  the  King's  writ  in 
nature  of  a  commission  ;  they  had  jurisdiction  of  all  pleas  of  the  Crown,  and  of  all 
actions  real,  personal,  and  mixed  :  they  road  from  seven  years  to  seven  years  (but 
now  by  the  statute  of  27  H.  8,  c.  24,  all  justices  in  eire  must  be  by  letters-patent 
under  the  great  seal).  In  what  county  soever  they  came,  all  other  courts  during  the 
eire  ceased,  and  all  those  pleas  in  that  county,  or  rising  there  before  any  other,  the 
justices  in  eire  might  proceed  upon  as  the  others  might  have  done.  For  example,  a 
writ  was  directed  to  the  justices  of  the  Common  Pleas  to  adjourn  and  send  all  the 
pleas  of  that  county  which  were  in  the  court  of  Common  I'leas  before  the  justices  in 
eire,  to  be  determined  before  them,  &C.  And,  if  judgment  had  been  within  that 
county,  the  justices  in  eire  might  award  execution  without  a  scire  fac."  [  Willes,  J., 
referred  to  27  Ass.  pi,  I,-  -"  En  Surrey,  a  Kingston,  en  Banke  le  Roy,  devant  Sharde  (a), 
fnit  presents  escapement  de  larons,  nient  contristeant  le  statute  que  done  que  tiel 
choses  ne  serront  pas  presentee  tanque  en  eire,  les  parties  fueront  mis  a  reason,  car 
Shard,  dit  que  ccst  place  est  eire,  et  pluis  haute  que  eire,  car  si  eire  fuit  ass.  en  un 
countie,  et  Banke  le  Hoy  vcign.  en  eel  countie,  l'eire  cessera,"  [23]  &c]  In  Comyn's 
Digest,  Courts  (B.  I),  it  is  said:  "B  H.  is  superior  to  justices  in  eyre:  4  Inst.  73. 
The  justices  of  B.  Et.  are  the  sovereign  justices  of  oyer  and  terminer,  gaol-delivery, 
and  ut  ili,'  peace,  ,vc,  within  the  realm  :  1  lust.  73.  They  are  the  sovereign  coroners 
within  the  realm.      And  therefore,  if  I!,  li.  sits  in  any  county,  the  authority  of  justices 

in  eyre,  or  other  justices  of  oyer  and  terminer,  gaol  delivery,  &C,  in  the  sum mty, 

ceases  immediately."  In  Thomliwon's  case,  12  Co.  Rep.  104,  a  return  to  a  habeas 
corpus  stated  "quod  infra  vocal'  Theodore  Thumlinson  ante  advent'  istius  brevis  rapt' 
fuit  et  custodia'  me;e  commiss.  ex  eo  quod  dictus  Theodoras  Thomlinson  vinculo 
sacraineiiti  coram  judice  Admiralitatis  Angliie  astrictus  ad  respondend1  quibusdam 
articulis  contra  eutn  in  dicta  cur.  flat.,  Ac,  sub  puna  quinque  librarum,  >Vc  ,  contu 

(a)  John  de  Shardelow. 
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maeiter  examen  suum  subire  recusavit.  Idcirca,  &c."  And  it  was  resolved  by  the 
court  "  that  the  return  above  mentioned  was  insufficient,  as  being  too  general,  because 
it  is  not  specified  for  what  cause  or  matter  Thomlinson  was  examined,  so  as  it  might 
appear  that  the  interrogatories  were  of  such  things  as  were  within  their  jurisdiction, 
and  that  the  party  ought  by  law  to  answer  upon  his  oath  ;  for  otherwise  he  might 
very  well  refuse."  [Willes,  J.  Justices  in  eire  are  certainly  now  among  the  more 
principal  superior  courts.]  The  King  v.  JoUiffe,  4  T.  K.  285,  and  The  King  v.  Read, 
16  East,  404,  regard  being  had  to  the  questions  there  before  the  court,  are  authorities 
to  shew  that  the  judges  of  assize,  though  their  authority  emanates  from  the  court 
above,  are  not  of  equal  dignity  with  it. 

Then,  as  to  the  warrant  itself.  It  does  not  shew  what  was  the  nature  or  descrip- 
tion of  the  court  to  which  the  alleged  contempt  was  shewn  ;  neither  is  it  stated  that 
the  question  which  Mr.  Fernandez  refused  [24]  to  answer  was  one  which  was  material 
to  the  issue:  nor  is  it  even  stated  that  any  jury  had  been  sworn.  The  judges  of 
assize  have  but  a  limited  jurisdiction,  terminating  at  the  end  of  the  assizes,  as  the 
jurisdiction  of  the  Houses  of  Lords  and  Commons  terminates  with  the  session. 
[Erie,  C.  J.  The  commission  of  assize  does  not  expire  until  a  new  one  issues  :  and 
we  know  that  this  particular  commission  has  not  3'et  been  superseded  by  a  new  one.] 
The  commitment  is  for  six  months  :  the  authority  might  expire  before  the  lapse  of 
that  period.  [Erie,  C.  J.  Formerly  the  judges  held  their  offices  only  during  the 
pleasure  of  the  Crown.  Could  it  therefore  be  said  that  they  had  no  power  to  commit 
for  a  definite  period,  because  their  authority  might  in  the  meantime  have  been  with- 
drawn ]  ]  Further,  Mr.  Fernandez  stands  committed  until  he  pays  a  fine  of  5001., 
without  any  reference  to  his  ability  bo  pay  that  sum.  That  may  amount  to  an  incar- 
ceration for  the  rest  of  his  life.  [Erie,  C.  J.  You  had  better  keep  that  for  the  con- 
sideration of  the  Barons  of  the  Exchequer.]  The  warrant  should  be  so  framed  as  to 
shew  upon  the  face  of  it  the  grounds  upon  which  the  conviction  proceeded.  [Erie,  C.  J. 
Do  you  think  it  is  convenient  or  reasonable  that  a  commitment  by  two  judges  at  the 
assizes  should  be  subject  to  review  before  every  single  judge  in  succession  1  ]  It  is  a 
still  greater  inconvenience  that  a  man  should  be  detained  in  prison  without  the  power 
of  having  the  propriety  of  his  commitment  considered  by  a  court  of  appeal.  [IDrle,  C.  J. 
Can  there  be  a  doubt  that  the  power  to  commit  which  has  been  exercised  does  exist 
in  point  of  law?]  It  is  a  power  whose  exercise  has  always  been  watched  with  the 
most  scrupulous  jealousy. 

The  court  will  not  fail  to  remember,  that,  in  upholding  the  legality  of  the  course 
pursued  by  the  learned  judge  upon  this  occasion,  they  will  be  in  effect  [25]  asserting 
their  own  personal  dignity  and  authority,  and  therefore  that  it  behoves  them  strenuously 
to  guard  their  minds  from  that  bias  which  it  is  almost  imposssible  under  such  circum- 
stances altogether  to  avoid. 

The  court  intimated  that  their  decision  would  be  given  on  the  morrow. 

Cur.  adv.  vult. 

Ekle,  C.  J.  In  this  case  a  motion  has  been  made  by  Mr.  Bovill  for  a  writ  of 
habeas  corpus  ad  subjiciendum  to  bring  up  the  body  of  Mr.  Fernandez,  a  prisoner  in 
York  Castle  under  a  warrant  of  commitment  of  the  judge  who  presided  at  the  last 
assizes  at  York,  on  the  ground  that  his  commitment  and  detention  under  that  warrant 
were  unlawful. 

It  appears  by  the  warrant  under  which  this  gentleman  is  incarcerated,  that  he  was 
called  as  a  witness  for  the  Crown  upon  the  trial  of  an  information  against  one  John 
Barf  Charlesworth  for  bribery  alleged  to  have  been  committed  by  him  on  the  election 
of  a  burgess  to  serve  in  parliament  for  the  borough  of  Wakefield  ;  that  a  question 
which  was  adjudged  to  be  a  lawful  question  was  put  to  him  as  such  witness,  and  he 
refused  to  answer  it,  and  persisted  in  such  refusal;  and  that  thereupon  the  judge 
adjudged  him  guilty  of  a  contempt  of  court,  and  accordingly  committed  him  to  York 
Castle  for  six  months,  and  further  adjudged  that  he  should  pay  a  fine  of  5001.  to  the 
Queen. 

It  appears  to  me,  upon  the  best  consideration  that  I  can  bring  to  bear  upon  the 
case,  that  the  warrant  was  made  by  a  competeut  tribunal,  in  respect  of  a  matter  within 
its  jurisdiction,  and  that  it  is  good  upon  the  face  of  it.  We  are  not  a  court  of  review 
or  a  court  of  appeal.  If  Mr.  Fernandez  feels  himself  aggrieved  by  the  course  which 
has  been  pursued,  he  may  petition  [26]  the  Sovereign  for  relief :  but  we  have  no  power 
to  question  the  propriety  of  what  has  been  done. 
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In  order  to  sustain  his  motion,  Mr.  Bovill  admits  that  he  must  shew  the  warrant 

of  commitment  to  lie  void.  The  ground  upon  which  lie  seeks  to  establish  the  affirmation 
of  that  proposition  is,  that  the  warrant  does  not  set  out  what  the  question  was  which 
Mr.  Fernandez  refused  to  answer, — that  it  does  not  set  out  the  evidence  or  the  grounds 
upon  which  the  learned  judge  came  to  the  conclusion  he  did.  Whether  that  could  be 
required  of  a  commitment  by  any  court,  it  is  unnecessary  to  decide.  If  the  court  of 
assize  is  a  "superior  court,"  the  objection  fails  ;  for,  it  is  as  clear  and  certain  as  any- 
thing can  lie,  that  a  superior  court  may  adjudge  a  man  to  be  guilty  of  a  contempt,  and 
may  imprison  him  for  such  contempt,  without  setting  forth  on  the  face  of  the  warrant 
of  commitment  the  grounds  upon  which  its  adjudication  proceeded.  This  matter  was 
very  learnedly  and  elaborately  discussed  in  the  case  of  Bwdett  v.  Abbot,  14  East,  1, 
in  the  court  of  King's  Bench.  It  was  again  elaborately  argued  before  the  House  of 
Lords  in  the  same  case  (5  Dow,  199):  and,  although  the  question  there  turned  upon 
the  validity  of  the  warrant  of  the  Speaker  of  the  House  of  Commons,  the  House  of 
Lords  put  to  the  judges  the  question  whether  a  general  warrant  adjudicating  a  party 
guilty  of  contempt,  without  setting  out  the  evidence,  made  by  one  of  the  superior 
courts  of  Westminster,  would  be  treated  as  void  by  another  of  the  superior  courts  : 
and  the  judges  unanimously  answered  that  it  would  not ;  and  the  House  of  Lords 
unanimously  adopted  that  conclusion.  The  same  question  was  again  the  subject  of 
extreme  discussion  in  the  case  of  The  Sheriff  of  Middlesex,  11  Ad.  &  E.  273;  and  the 
right  and  power  of  a  court  of  superior  jurisdiction  to  issue  a  warrant  of  commitment 
in  such  form  as  it  should  think  tit  was  [27]  once  more  discussed  by  the  court  of  (Queen's 
Bench  in  the  case  of  Howard  v.  Gossett,  10  Q.  B.  359.  The  passage  in  the  judgment 
of  Mr.  Justice  Coleridge  in  that  case  upon  which  Mr.  Bovill  relied  for  the  purpose  of 
shewing  that  everything  done  by  a  single  judge  sitting  at  nisi  prius  may  be  the  subject 
of  review  by  the  court,  was  on  subsequent  consideration  in  the  Exchequer  Chamber 
set  right, — that  court  holding  that  the  warrant  was  valid  notwithstanding  the  objec- 
tions urged,  and  supporting  the  doctrine  that  a  superior  court  may  make  a  valid  com- 
mitment for  contempt,  without  setting  forth  the  grounds  upon  which  its  adjudication 
that  the  party  has  been  guilty  of  contempt  proceeds. 

The  question,  therefore,  is  reduced  to  this  point, — Is  a  court  of  assize  a  superior 
court?  If  it  is,  the  motion  fails.  If  it  is  not,  then  it  may  be  that  Mr.  Fernandez  is 
entitled  to  the  relief  he  prays. 

Two  authorities  have  been  mainly  relied  upon  by  Mr.  Bovill  in  support  of  the 
negative,  the  one  direct,  the  other  indirect.  The  former  was  the  passage  cited  from 
Bacon's  Abridgment,  Courts  (IX);  the  latter,  the  judgment  of  Lord  Chief  Justice 
Vaughan  in  Bushells  case,  Vaughan,  135.  The  passage  in  Bacon  is  this, — "Superior 
courts  of  record  are,  those  that  are  more  principal  or  less  principal:  the  more  principal 
ones  are,  the  Lords  House  in  Parliament,  the  Chancery,  King's  Bench,  Common  Pleas, 
and  Exchequer;  and,  by  Hale,  such  are  justices  itinerant  ad  eommunia  placita,  ami  ad 
placita  forests.  The  less  principal  ones  are  such  as  are  held  by  commission  of  gaol- 
delivery,  oyer  and  terminer,  assize,  nisi  prius,  &c."  I  will  not  stop  to  inquire  whether 
or  not  the  construction  which  Mr.  Bovill  puts  upon  this  passage  is  the  correct  one: 
but  1  will  assume  it  to  be  as  Mr.  Bovill  wishes  it  to  lie  understood.  .  Then  it  will  stand 
thus,  that,  in  the  opinion  of  the  compiler  of  that  work,  the  court  of  [28]  assize  is  a 
superior  court  of  a  less  principal  degree.  The  proposition  to  be  established  is,  that 
the  court  of  assize  is  not  a  superior  court.  The  passage  relied  on  affirms  that  it  is. 
The  words  " superior  court  of  a  less  principal  degree,"  I  must  confess,  present  to  my 
mind  no  definite  signification,  whatever  they  might  suggest  to  the  mind  of  the  learned 
compiler,  lie  might  with  equal  truth  have  said  that  the  court  of  Common  Pleas  was 
a  superior  court  of  a  less  principal  degree  than  the  court  of  King's  Bench,  because  at 
that  time  the  decisions  of  the  former  court  wen-  subject  to  be  reviewed  by  the  latter 
on  writ  of  error.  But  that  circumstance  could  not  in  the  Least  degree  interfere  with 
the  rights  and  powers  of  this  court  as  a  superior  court.  The  passage,  therefore,  relied 
Upon  By  Mr.  Bovill  does  not  sustain  his  argument.      In  a  subsequent   pari  of   the  same 

book  (Bacon,  vol.  2,  p.  171),  it  is  said  that  "  Justices  of  assize,  oyer  and  terminer,  and 

gaol-delivery,  were  appointed    in  the  room  of  the  justices   in   eyre,  who   formerly  went 

their  circuits  in  seven  years,  and  superseded  the  power  of  the  sheriffs  torn  wherever 

they  came,  and  transacted  all  manner  of  civil  and  criminal   business:   these  were  pari 

of  the  King's  court,  who  exercised  their  jurisdiction  in  the  several  counties  of  the 
kingdom,   and,  by   communicating  with   the   King 's  court,  kept   an   uniformity  in   the 
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law."  This  does  not  mean  anything  more  than  the  passage  in  Co.  Litt.  293  b.,  which 
is  referred  to,  where  it  is  said  that  the  justices  in  eire  "  were  called  justitiarii  itiner- 
antes,  in  respect  that  the  justices  residing  at  Westminster  were  called  justiciarii 
residentes,  and  were  very  like  in  this  respect  to  the  justices  of  assize  at  this  day, 
although  for  authority  and  manner  of  proceeding  far  different.  And  as  the  power  of 
the  justices  of  assizes  by  many  acts  of  parliament  and  other  commissions  increased,  so 
these  justices  itinerant  by  little  and  little  vanished  [29]  away."  But  the  author  of 
the  book,  speaking  of  justices  of  assize  evidently  had  his  mind  carried  back  to  the 
justices  in  eyre.  Lord  Coke,  in  4  Inst.  184,  says:  "They  were  originally  instituted 
for  the  good  rule  of  the  subjects  and  for  the  ease  of  the  counties,  and  that  such  as  had 
franchises  might  claim  them.  They  were  called  justiciarii  in  itinere,  or  itinerantes,  in 
respect  of  other  justices  that  were  residentes.  In  the  black  book  in  the  Exchequer,  c.  8, 
they  are  called  justiciarii  deambulantes,  et  perlustrantes :  see  Vet.  Mag.  Cart.  2,  part, 
fo.  72.  Artie',  et  saerameuta  in  itinere.  Their  authority  was  by  the  King's  writ  in  nature 
of  a  commission  :  they  had  jurisdiction  of  all  pleas  of  the  Crown,  and  of  all  actions  real, 
personal,  and  mixed  :  they  road  from  seven  years  to  seven  years,(but  now  by  the  statute 
of  27  H.  8,  c.  24,  all  justices  in  eire  must  be  by  letters-patent  under  the  great  seal).  In 
what  county  soever  they  came,  all  other  courts  during  the  eire  ceased,  and  all  those  pleas 
in  that  county,  or  rising  there  before  any  other,  the  justices  in  eire  might  proceed 
upon  as  the  others  might  have  done.  For  example,  a  writ  was  directed  to  the  justices 
of  the  Common  Pleas  to  adjourn  and  send  all  the  pleas  of  that  county  which  were  in 
the  court  of  Common  Pleas  before  the  justices  in  eire,  to  be  determined  before  them, 
&C.  And  if  judgment  had  been  within  that  county,  the  justices  in  eire  might  award 
execution  without  a  scire  facias."  Now,  it  is  clear  l hat  the  justices  in  eire  were  a 
court  of  equal  degree  with  the  Aula  Kegia.  The  Aula  Kegia  was  where  the  King  was 
present ;  and  the  justices  in  eire  were  sent  abroad  into  the  different  counties  with  all 
the  powers  and  authorities  of  the  Aula  Kegia,  superseding  all  the  local  tribunals 
wherever  they  came.  It  is  not  at  all  necessary  to  maintain  that  judges  of  assize  are 
of  equal  degree  with  the  justices  in  eire  :  but  all  the  books  which  treat  of  the  subject 
agree  that  they  [30]  possess  and  exercise  many  of  the  rights,  privileges,  and  authorities 
of  those  whose  functions  they  have  superseded.  The  history  of  the  court  of  assize  is 
to  be  found  in  Magna  Charta  and  all  the  statutes  confirming  it.  "  At  the  common 
law  assizes  were  not  taken  but  either  in  banc  or  before  justices  in  eire,  and  this  was  a 
great  delay  to  the  plaintiff,  and  a  great  molestation  and  vexation  of  the  recognitors  of 
the  assize  :"  4  Inst.  158.  To  remedy  this,  it  is  enacted  by  Magna  Charta  (9  H.  3, 
c.  12)  that  "Assizes  of  novel  disseisin  and  mort  d'ancestor  shall  not  be  taken  but  in 
the  shires,  and  after  this  manner:  if  we  be  out  of  this  realm,  our  chief  justicer  shall 
send  our  justicers  through  every  county  once  in  the  year,  which,  with  the  knights  of 
the  shires,  shall  take  the  said  assizes  in  those  counties ;  and  those  things  that  at  the 
coming  of  our  aforesaid  justicers,  being  sent  to  take  those  assizes  in  the  counties, 
cannot  be  determined,  shall  be  ended  by  them  in  some  other  place  in  their  circuit ; 
and  those  things  which  for  difficulty  of  some  articles  cannot  be  determined  by  them, 
shall  be  referred  to  our  justicers  of  the  bench,  and  there  shall  be  ended.  '  Various 
subsequent  statutes  have  given  to  justices  of  assize  increased  authority  in  many  cases  : 
2  Inst.  159.  Thus,  it  seems,  that  at  that  early  period  the  justices  of  assize  constituted 
a  court  of  a  very  high  degree.  By  the  statute  of  Westminster  2,  c.  30,  and  the 
27  E.  1,  c.  4,  the  jurisdiction  to  try  all  civil  causes  is  given  to  the  justices  of  nisi  prius, 
and  that  duty  is  incidentally  made  to  devolve  upon  the  justices  of  assize:  and  that  is 
the  foundation  of  the  practice  which  prevails  at  the  present  day.  The  authority  and 
dignity  of  the  justices  of  assize  are  further  provided  for  by  the  4  E.  3,  cc.  2  and  11, 
enacting  that  none  but  justices  of  either  bench,  and  the  chief  baron,  and  the  King's 
Serjeants  shall  be  judges  of  assize,  and  by  later  statutes  which  have  from  time  to  [31] 
time  enacted  that  other  persons  shall  be  added  to  those  who  were  thus  qualified  to  fill 
the  office,  viz.  the  statutes  which  qualified  the  other  barons  of  the  Exchequer,  the 
serjeants  other  than  King's  Serjeants,  and  King's  counsel,  to  sit  as  justices  of  assize. 
Thus,  in  the  statute-book  we  find  the  strongest  possible  evidence  of  the  court  of  assize 
being  a  court  of  the  highest  dignity  and  importance.  The  history  of  the  court  is 
confirmatory  of  it  rights  and  powers  as  such.  All  the  judges  in  the  case  of  '1  he  King  v. 
Jol/iffe,  4  T.  R.  285,  treat  the  authority  of  the  judge  sitting  at  nisi  prius  as  equal  to  that  of 
the  court  from  which  he  is  an  emanation.  To  the  same  effect  also  is  the  language  of 
the  court  in  The  King  v.  Head,  16  East,  404,  though  not  so  strong  as  in  the  former  case. 
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Such  being  t lie  tenor  of  the  authorities  to  which  our  attention  has  been  invited,  I 
turn  to  see  whether  my  own  knowledge  will  lead  me  to  entertain  any  doubt  as  to  the 
conclusion  we  ought  to  arrive  at.  Nothing  has  been  adduced  by  Mr.  Bovill,  nor  does 
my  own  research  furnish  me  with  anything  tending  to  cast  doubt  upon  the  point. 
In  the  whole  course  of  my  somewhat  long  experience,  I  never  knew  of  any  one  sitting 
as  a  judge  of  assize  who  entertained  a  notion  that  he  was  sitting  and  acting  other 
than  as  a  superior  court. 

I  come  now  to  what  I  call  the  indirect  authority,  viz.  Bushell's  ease,  Vaughan,  135, 
1 37,  to  the  effect  that  the  tribunal  by  whom  the  commitment  is  made  must  set  out 
the  grounds  of  the  commitment,  so  that  the  court  above  might  have  the  same  means 
of  judging  of  the  propriety  of  the  commitment.  These  words,  taken  in  their  widest 
sense,  would  require  every  tribunal  to  set  out  the  grounds  upon  which  it  proceeds, — 
which  is  not  true  as  a  legal  proposition.  The  unlimited  extent  of  the  proposition  is 
animadverted  upon  by  Lord  Ellenborough  in  Burdett  v.  Abbot,  14  [32]  East,  70;  and 
it  is  contravened  by  the  whole  course  of  the  authorities  I  have  before  adverted  to, 
which  have  distinctly  laid  it  down  that  a  superior  court  has  power  to  commit  for  con- 
tempt, without  setting  out  in  its  warrant  the  particular  grounds  upon  which  it 
proceeded.  The  large  and  comprehensive  words  used  in  that  justly  celebrated 
judgment  must  be  limited  by  a  reference  to  the  particular  circumstances  of  the  case 
then  before  him, — as,  indeed,  may  be  said  of  almost  all  cases.  That  which  the  Lord 
Chief  Justice  was  there  speaking  about  was,  a  most  unconstitutional  commitment  of  a 
jury.  The  return  stated  that  the  prisoner,  being  a  juryman,  among  others,  charged 
at  the  sessions  court  of  the  Old  Bailey  to  try  the  issue  between  the  King  and  Penn 
and  Mead  upon  an  indictment  for  assembling  unlawfully  and  tumultuously,  did,  contra 
plenum  et  manifestam  evidentiam  openly  given  in  court,  acquit  the  prisoners  indicted, 
in  contempt  of  the  King,  &c.  And  the  Chief  Justice  observes, — "  Another  fault  in 
the  return  is,  that  the  jurors  are  not  said  to  have  acquitted  the  persons  indicted, 
against  full  and  manifest  evidence,  corruptly,  and  knowing  the  said  evidence  to  be  full 
and  manifest  against  the  persons  indicted  ;  for,  how  manifest  soever  the  evidence  was, 
if  it  were  not  manifest  to  them,  and  that  they  believed  it  such,  it  was  not  a  finable 
fault,  nor  deserving  imprisonment,  upon  which  difference  the  law  of  punishing  jurors 
for  false  verdicts  principally  depends."  Further  on  he  says:  "We  come  now  to  the 
next  part  of  the  return,  viz.  that  the  jury  acquitted  those  indicted  against  the  direction 
of  the  court  in  matter  of  law,  openly  given  and  declared  to  them  in  court.  The  words, 
that  the  jury  did  acquit  against  the  direction  of  the  court  in  matter  of  law,  literally 
taken,  and  de  piano,  are  insignificant,  and  not  intelligible  ;  for,  no  issue  can  be  joined 
of  matter  in  law,  no  jury  [33]  can  be  charged  with  the  trial  of  matter  of  law  barely, 
no  evidence  ever  was  or  can  be  given  to  a  jury  of  what  is  law  or  not ;  nor  no  such 
oath  can  be  given  to,  or  taken  by  a  jury,  to  try  matter  in  law,  nor  no  attaint  can  lie 
for  such  a  false  oath."  It  is  in  reference  to  a  case  so  constituted  that  that  judgment 
was  pronounced.  It  should  also  be  remembered  that  at  the  time  that  judgment  was 
pronounced,  juries  were  liable  to  be  proceeded  against  for  giving  false  verdicts.  The 
Chief  Justice,  in  another  part  of  the  judgment,  says:  "I  conclude  that  this  return, 
charging  the  prisoners  to  have  acquitted  Penn  and  Mead  against  full  and  manifest 
e\  idence,  first,  and  next,  without  saying  that  they  did  know  and  believe  that  evidence 
to  be  full  and  manifest  against  the  indicted  persons,  is  no  cause  of  fine  or  imprison- 
ment." To  my  mind,  the  unlimited  extent  of  the  expressions  used  by  the  Lord  Chief 
Justice  in  that  very  admirable  judgment, — which,  as  was  observed  by  Lord  Ellen- 
borough  when  they  were  attempted  to  be  used  by  Bolroyd  in  Burdett  v.  Abbot  as  Mr. 
Bovill  has  sought  to  use  them  here,  cannot  "stand  with  the  cases  which  have  been 
deeided  upon  I  he  habeas  corpus  writ,"  afford  no  foundation  to  justify  us  in  holding 
this  warrant   to   be  void.      I    find   that    Chief  Justice    Yaughau   in   the  course   of  that 

judgment  adverts  to  some  eases  of  commitment  for  contempt  by  Lord  Keeper  Bacon, 
reported  in  Moore,  839,  840;  and  he  seems  to  deal  with  them  as  if  the  parties  had 
been  discharged  by  reason  of  the  generality  of  the  warrants,  Mr.  Bovill  has  relied 
upon  these  cases  in  order  to  fortify  his  position  that  the  warrant  in  this  ease  should 
have  disclosed  upon  the  face  of  ii  the  grounds  of  the  commitment,  in  order  that  the 
court  above  might  judge  of  it-,  sufficiency.     Upon  reference  however  to  Olanvile' 

in  the  same  book,  p.  S.'iS,  il,  will  be  seen  thai   there  was  a  soil    of   euulest    going   0D    at 

that  [34]  time  between  the  two  jurisdictions;  and  the  precedents  there  cited  are 
referable  rather  to  that  state  of   things   than  bd  any  supposed  defect  of  the  warrants 
C.  P.  xx.— 1-2* 
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by   reason   of  their  too   great   generality.     The  case  is  as  follows: — "Glanvile,  un 
prisoner  en  le  Fleet  fnit  amesnus  en  Bank  le  Roy  per  un  habeas  corpus  ;  sur  quel  le 
garden  del  Fleet  retorne  que  Glanvile  fuit  commise  al  Fleet  7  Maii,  anno  13  Jac.,  per 
mandatum  Domini   Ellesinere,  Domini  Cancellarii  Angliae.     Et  sur  examination  del 
cause  il  appiert  que  Glanvile  fuit  comise  pur  le  breach  d'un  decree  en  Chancery,  per 
que  il  fuit  command  que  il  conuzeroit  satisfaction  d'un  judgement  de  8001.  debt,  et  61. 
damages,  que  il  ad  la  obtain e  vers  un  Franc.  Courtney,  le  quel  judgement  fuit  entiv 
sur  non  sum  informatus  per  l'assent  des  parties.     Et  quia  le  ground  del  debt  fuit  un 
jewel  d'or  ove  un  diamond  vend  us  et  affirme  per  Glanvile  d'estre  un  bone  diamond, 
lou  en  verity  ceo  fut  forsq.  un  topaz,  per  que  Courtney  fuit  cozen  et  deceive,  car  le 
jewel  fuit  vend,  per  3001.  lou  ne  fuit  ouster  le  value  de  301.,  ideo  le  Chancery  decree 
que  le  dit  Glanvile  reprendroit  lc  jewel,  et  averoit  1001.,  et  conuzeroit  satisfaction  del 
judgement,  coment  que  le  judgement  fuit  affirme  per  error.     Sur  quel  matter  le  Bank 
le  Roy  deliver  Glanvile,  et  le  Chiefe  Justice  Coke  dit  que  le  suit  en  Chancery  puis  le 
judgement  done  al  common  ley  fuit  encounter  le  statute  de  27  E.  3,  c.  1,  et  4  H.  4, 
c.  23.     Et  il  cite  un  president  en  5  E.  4,  que  Cob  port  debt  versus  Nore,  un  merchant 
ouster  le  mere,  et  procure  un  attorney  d'apperer  pur  Nore,  et  obtaine  judgment,  et  il 
auxi  procure  un  br.  d'error  d'estre  port  en  le  nosme  de  Nore,  et  le  judgement  d'estre 
affirme  :  puis  que  Nore  revient  del  ouster  le  mere,  et  pur  cest  practice  preferre  un  bill 
en  Chancery.     Et  fuit  resolve  per  touts  les  justices,  que  Nore  ne  fuit  relievable  en  le 
Chancery,  mes  solement  en  parliament  per  reason  del  dit  judgement,  coment  (pie  le 
case  fuit  pleine  d'equity.     Auxi  il  [35]  cite  un  auter  president,  Mich.  39  &  40  Eliz. 
un  Tho.  Throckmorton's  case,  (pie  fuit  tiel.     Thomas  Throckmorton  tient  le  mannor  de 
Wotton,  in  comitatu  Ebor.,  pur  ans  del  demise  la  Roigne  Mary,  rendant  rent,  ove 
cesser,  come  est  usual  en  leases  le  Roy,  et  le  lessee  mista  son  servant  de  payer  son  rent 
eins  le  receipt  de  l'Exchequer  deins  les  40  jours,  mes  les  servant  ne  ceo  pay  tanques 
apres  le  jour,  pur  que  le  lease  en  temps  la  Roigne  Mary  fuit  void,  uncore  mil  advan- 
tage prise  mes  le  rent  accept  tanques  33  Eliz.  que  la  Koigne  Eliz.  grant  le  terre  al  Sir 
Thomas  Hennage,  que  list  lease  al  Sir  Movie  Finch  :  et  sur  information  en  l'Exchequer 
le  lease  fuit  adjudge  void.     Per  que  Throckmorton  voilloit  aver  sue  en  Chancery  :  mes 
touts  le  justices  agreeont  que  il  ne  fuit  relievable  la,  pur  reason  del  judgement  done 
devant."      And    the    reporter    adds, — "  Nota,    que    puis   cest   delivery,    le   Seignior 
Chancellor  lui  commit  arreare  pur  mesme  le  matter,  sur  que  Glanvile  port  un  auter 
habeas  corpus,  12  Jac,  et  sur  ceo  fuit  arreare  deliver  Trin.  13  Jac.     Et  Coke,  Chiefe 
Justice,  cite  un  president,  19  Eliz.,  lou  Michel,  un  prisoner  en  le  Fleet  sua  un  habeas 
corpus  en  Bank  le  Roy,  etle  gardeiu  del  Fleet  retorne  que  il  fuit  comise  per  Nicholaum 
Baron,  milit.,  custodem  magni  sigilli  Anglne  ;  et  sur  cest  retorne  le  prisoner  fuit  baile." 
The  ground,  therefore,  seems  to  have  been,  not  that  the  warrants  were  too  general, 
but  that,  the  parties  being  entitled  to  their  judgments,  the  court  of  common  law  would 
not  allow  the  court  of  Chancery  to  interfere.     I  therefore  think  those  cases  are  of  no 
great  weight  or  bearing  on  the  present.     Many  of  the  cases  adverted  to  were  rases  of 
commitments  for  contempts  alleged  to  have  been  committed  before  the  Privy  Council, 
the  court  of  High  Commission,  or  the  Star  Chamber,  in  respect  of  which  the  courts  at 
Westminster  may  have  been  well  justified  in  holding  that  the  jurisdiction  had  been 
exceeded,  [36]  and  that  those  tribunals  had  no  right  so  to  administer  the  law.     Much 
has  been  said  about  the  case  of  The  King  v.  <  Inn,  nts,  4  B.  &  Aid.  218.     I  do  not  think 
it  has  much  bearing  upon  the  question  now  before  us.     In  that  case,  one  Thistlewood 
was  put  upon  his  trial  at  the  Old  Bailey  upon  an  indictment  for  high  treason  ;  and 
Lord  Chief  Justice  Abbott,  then  being  one  of  the  justices  before  whom  Thistlewood 
was  to  be  tried,  before  the  commencement  of  the  trial  stated  publicly,  that,  as  there 
were  several  persons  charged  with  the  offence  of  high  treason  by  the  same  indictment, 
whose  trials  were  likely  to  be  taken  one  after  another,  he  thought  it  necessary  strictly 
to  prohibit  the  publishing  of  any  proceedings  of  that  or  any  other  day,  until  the  whole 
trial  should  be  brought  to  a  conclusion  ;  and  that  it  was  expected  that  all  persons 
would   attend    to   that   admonition.     In    defiance    of    this    injunction  Mr.  Clements 
published  a  report  of  the  trial  in  the  Observer,  of  which  he  was  the  proprietor;  where- 
upon he  was  called  upon  to  answer  for  his  contempt,  and  in  default  of  appearance  was 
fined  5001.     The  court  of  Queen's  Bench  held  that  the  learned  judge  had  jurisdiction 
to   make   the   order.     The   case   came   afterwards   before   the   court  of    Exchequer, 
11  Price,  68,  upon  a  motion  to  discharge  Mr.  Clements  from  the  fine,  on  the  ground 
amongst  others  that  the  orders  were  illegal.     1  do  not  find  that  that  case  has  any 
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bearing  upon  this,  though  it  appears  to  have  been  adverted  to  as  warranting  a  proposi- 
tion which  when  considered  it  dors  qoI  warrant.  The  great  point  there  was,  the 
authority  of  the  judges  sitting  at  the  Old  Bailey  to  commit  for  an  offence  not 
committed  in  court,  so  as  to  render  the  exercise  of  such  extraordinary  power  in  the 
court  a  matter  of  necessity,  in  order  to  enable  the  court  to  proceed  in  the  discharge  of 
its  duty,  by  instantly  repressing  or  removing  it.  I  merely  mention  the  case  because 
it  has  been  so  much  pressed  upon  our  attention. 

[37]  Some  general  considerations  were  pressed  upon  us  by  the  learned  counsel  as 
to  the  sacredness  of  the  liberty  of  the  subject,  and  the  writ  of  habeas  corpus  being 
almost  a  matter  of  right,  and  so  forth.  But,  to  my  mind,  before  I  can  hear  it  said 
that  the  liberty  of  the  subject  has  been  invaded,  it  is  necessary  to  shew  that  the 
imprisonment  has  been  contrary  to  law.  Now,  the  presumption  is  that  all  has  been 
right]}'  done,  and  that  the  imprisonment  has  taken  place  in  due  course  of  law.  The 
commitment  being  the  act  of  a  lawful  court  acting  within  its  competency,  there  can 
be  no  invasion  of  the  liberty  of  the  subject  in  the  sense  in  which  the  phrase  is  used. 
To  issue  a  habeas  corpus  for  the  purpose  of  reviewing  the  decision  of  the  judge,  would 
be  to  my  mind  a  gloss  abuse  of  the  process.  The  writ  would,  I  think,  lie  most 
perniciously  applied,  if  sought  for  on  that  ground  :  witness  the  numerous  applications 
for  writs  of  habeas  corpus  to  bring  into  question  the  validity  of  judgments  and  other 
proceedings,  which  have  invariably  failed.  That  principle  ought  to  be  adhered  to. 
Unless  there  is  reasonable  ground  for  thinking  that  the  commitment  was  void  for 
want  of  setting  forth  in  the  warrant  the  facts  which  would  shew  the  offence  and  the 
jurisdiction  of  the  judge  to  deal  with  it,  I  am  clearly  of  opinion  that  no  foundation  is 
laid  for  this  motion. 

As  to  the  alleged  danger  of  abuse  in  the  exercise  of  the  power  of  commitment  by 
a  judge  of  assize,  it  may  be  answered  that  there  is  no  power  or  privilege,  however 
valuable  or  beneficial  to  the  public,  which  is  not  capable  of  being  perverted  to  an 
evil  use. 

We  have  also  been  most  strenuously  urged  to  remember  that,  in  upholding  the 
present  commitment,  we  are  in  effect  asserting  our  own  powers  and  privileges  and  our 
personal  dignity  :  and  therefore  we  are  called  upon  especially  to  guard  ourselves  from 
being  moved  by  considerations  which  are  almost  inse  [38]-parable  from  human  frailty. 
These  observations,  however,  are  entirely  founded  in  mistake.  The  judges  of  assize 
are  by  their  commission  commanded  to  do  what  to  justice  may  appertain,  to  redress 
wrongs,  »V'c  ;  and,  in  the  discharge  of  these  important  functions,  they  are  liable  to 
be  interrupted  by  those  who  are  interested  in  supporting  wrong, — whether  by  personal 
disturbance  of  the  judge,  or  by  improperly  influencing  the  jury,  or  by  perverting  or 
keeping  back  evidence,  and  so  hindering  and  obstructing  the  course  of  public  justice. 
Powers  must  necessarily  be  vested  in  the  judges  to  keep  that  course  free  and 
unimpeded.  These  are  powers  of  the  utmost  value  and  importance,  and,  duly 
exercised,  virtually  render  the  arm  of  the  law  irresistible.  Such  offences  are  properly 
punishable  as  sinning  against  the  majesty  of  the  law  :  and  I  believe  no  judge  would 
for  a  moment  allow  any  personal  feeling  to  influence  him  in  the  exercise  oi  the  powers 
and  authorities  thus  reposed  in  him,  and  which,  as  far  as  my  experience  goes,  have 
always  been  exercised  for  the  advancement  of  justice  and  the  good  of  the  public. 

Having  given  the  best  attention  I  am  able  to  all  thai  has  been  so  powerfully  urged 
by  Mi.  Bovill  in  support  of  his  application,  1  cannot  find  the  least  ground  for  doubting 
the  propriety  ol  thccour.se  taken  by  the  learned  judge  on  t  his  occasion.  And  enter 
laming  SO  clear  an  opinion  upon  this  subject,  I  feel  it  to  be  my  duly  to  refuse  the  rule. 
Willes,  J.(a).  I  am  entirely  of  the  same  opinion.  Several  objections  have  been 
taken  to  the  warrant  under  which  the  applicant  is  in  custody  :  some  go  to  [39]  the 
length,  that,  under  no  circum  tance  could  the  commitment  have  lawfully  been  made  ; 
some  are  directed  onlj  to  the  form  of  the  warrant.  I  shall  first  deal  with  the  objec 
1 10:1  that  the  commitment  for  six  months  is  bad,  t  hat  t  he  com  mission  oi  the  justices  of 
assize  is  only  temporary,  and  their  authority  will  he  superseded  by  the  issuing  of  a 
fresh  commission,  and  so  the  commitment  for  a  time  certain  an  excess  of  jurisdiction. 
I  apprehend,  however,  that  a  commitment  for  a  time  certain  is  a  correct,  it  not  the 
only  correct,  course.     Such  a  commitment  is  in  effect  a  sentence  upon  a  summary 

(a)  'the   learned   judge   handed   down   this  judgment   to   the    reporter,  in   writing, 
tatiug  more  at  large  the  authorities  which  he  had  refined  to. 
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conviction  for  an  offence  against  the  law  (4  Bl.  Com.  280) ;  and  sentences  are  not  at 
an  end  nor  prisoners  let  out  of  custody  by  reason  of  the  commission  under  which  they 
have  been  convicted  expiring  or  the  justices  being  superseded.  Besides,  the  statute 
1  Ed.  6,  c.  7,  s.  5,  makes  the  court  a  continuous  one,  though  the  judges  are  changed 
by  the  issuing  of  a  fresh  commission.  Moreover,  we  know  officially  that  no  fresh 
commission  has  issued  ;  because  we  are  apprised  of  that  fact  when  it  is  about  to  take 
place,  by  receiving  a  warrant  under  the  Royal  sign-manual,  commanding  us  to  go  the 
circuits  in  the  order  which  we  have  previously  arranged  amongst  ourselves. 

As  to  the  objection  that  the  witness's  refusal  to  answer  was  no  offence,  because  it 
was  for  the  witness,  not  the  judge,  to  determine  whether  the  question  was  one  which 
he  was  bound  to  answer, — that  is  a  startling  proposition.  Every  person  in  the 
kingdom  except  the  sovereign  may  be  called  upon  and  is  bound  to  give  evidence  to 
the  best  of  his  knowledge  upon  any  question  of  fact  material  and  relevant  to  an  issue 
tried  in  any  of  the  Queen's  courts,  unless  he  can  shew  some  exception  in  his  favour, 
such,  for  instance,  as  that  suggested  to  exist  in  this  case,  namely,  that  to  answer 
might  put  him  in  peril  of  criminal  proceedings.  Some  [40]  judges,  out  of  tenderness 
for  the  witness,  have  held  it  a  sufficient  excuse  if  he  swears  that  in  his  opinion, — ■ 
where  such  opinion  may  be  well  founded,— his  answering  will  expose  him  to  such 
proceeding.  Some  have  thought  that  too  lax  and  yielding  a  practice  :  but  there  has 
never  been  any  doubt  that  it  is  for  the  court  to  decide  whether  the  circumstances 
judicially  before  it  are  such  as  to  excuse  the  witness  from  answering.  The  law  is 
correctly  stated  by  Mr.  Best  in  his  very  able  and  learned  work  on  Evidence,  where 
the  authorities  are  collected,  p.  171  of  the  3rd  edition, — "Where  the  grounds  of 
privilege  are  before  the  court,  it  is  for  the  court,  and  not  for  the  witness  or  party 
interrogated,  to  decide  as  to  their  sufficiency.''  This  warrant  states  that  the  question 
was  one  which  the  witness  was  bound  by  law  to  answer ;  and  it  is  therefore  in  that 
respect  sufficient.  I  need  only  cite  4  Blackstone's  Commentaries,  28 1 ,  283,  to  shew 
that  a  witness  refusing  to  be  examined  commits  an  offence  for  which,  as  being  a 
contempt  in  the  face  of  the  court,  he  may  be  "  instantly  apprehended  and  imprisoned 
at  the  discretion  of  the  judges,  without  any  further  proof  or  examination." 

As  to  the  objection  to  the  heading  of  the  warrant, — that  it  describes  no  known 
court, — it  is  enough  to  say  that  it  describes  the  court  before  justices  of  assize  in  the 
same  manner  as  that  court  has  always  been  described  in  writs  of  nisi  prius  and 
records  :  see  3  Bl.  Com.  App.  X.  This  is  not  only  a  correct  description,  but  the  correct 
style  of  the  court. 

The  objection  that  it  does  not  appear  that  there  was  any  jury  sworn  before  which 
the  witness  was  bound  to  give  evidence,  fails,  because  the  warrant  states  that  what 
took  place  was  at  the  trial  of  an  information  for  bribery,  which  trial  can  only  take 
place  before  a  jury ;  and  it  further  states  that  the  witness  was  sworn  and  [41] 
examined,  which,  again,  can  only  be  upon  a  trial  before  a  jury.  It  is  not  suggested 
that  in  fact  there  was  not  a  jury  ;  and  the  wan-ant,  taken  as  true,  shews  that  there 
must  have  been  one. 

The  remaining  objection  is,  no  doubt,  one  of  considerable  gravity  ;  not  by  reason 
of  any  doubt  as  to  how  in  point  of  law  it  ought  to  be  disposed  of,  but  because  of  its 
having  been  so  strenuously  urged  by  a  learned  counsel  of  Mr.  Bovill's  position  and 
standing.  It  is,  that  all  the  proceedings  and  the  evidence  given  in  the  case,  with  the 
question  which  the  witness  declined  to  answer,  ought  to  have  been  set  forth  in  the 
warrant,  so  as  to  enable  this  court,  or  any  single  judge  before  whom  the  question  may 
■be  moved,  to  decide  by  way  of  appeal  from  and  correction  of  the  justice  of  assize  in 
whose  presence  and  hearing  the  trial  took  place,  whether  in  fact  the  refusal  to  answer 
the  particular  question  under  the  circumstances  did  amount  to  an  offence  in  respect 
of  which  the  witness  was  liable  in  point  of  law  to  be  punished  by  line  and  imprison- 
ment. This  objection  is  founded  upon  the  assertion  that  the  court  held  before  the 
justices  of  assize  is  an  inferior  couit,  not  relatively,  but  absolutely,  in  the  sense  of 
being  a  court  of  an  inferior  order,  such  as  a  court  of  pie-powder,  or  the  sheriff's  tourn, 
to  which  credit  is  not  to  be  given  for  conforming  itself  to  the  appointed  limits  of  its 
jurisdiction,  and  the  proceedings  of  which  must  therefore  be  holpen  by  averments  to 
shew  that  they  were  beyond  all  question  authorized  and  regular.  That  proposition, 
however,  opposed  as  it  is  to  popular  opinion  and  the  understanding  of  the  profession 
for  centuries,  when  it  comes  to  be  examined  will  prove  to  be  in  point  of  law  unsus- 
tainable.    It  is  unnecessary  to  point  out  the  reasons, — for  they  are  part  of  the  history 
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of  the  country, — why  the  justices  in  eire  were  necessarily  a  superior  court  (see 
1  Maddox  Exchequer,  150,  [42]  ebseq.).    It  is  unquestionable  that  the  justices  itinerant 

who  were  sent  to  administer  the  King's  justice  in  the  country,  were  of  the  same 
order  as  the  justices  resident  near  the  person  of  the  King.  When  their  commission 
was  "  for  the  hearing  of  all  causes  in  general,"  they  had  the  same  powers  as  the 
justices  resident,  extending  to  all  causes  civil  and  criminal.  Where  it  was  "limited 
to  certain  special  matters,'  as  it  sometimes  was  (Dugdale,  Origines,  52  a.),  the  justices 
were  still  the  King's  justices  itinerant,  and  not  of  an  inferior  order. 

The  object  of  the  institution  of  justices  itinerant,  viz.,  to  prevent  the  delay  and 
expense  of  trying  country  causes  before  the  resident  justices,  besides  the  political  reason 
of  substituting  a  general  and  consistent  administration  of  justice  by  the  courts  of  the 
King  for  that  of  local  jurisdictions  subject  to  prejudice  and  fear,  was  at  Hist  but 
partially  effected,  by  reason  of  the  long  interval  (seven  years)  which  elapsed  between 
their  circuits  ;  so  that  many  civil  injuries  requiring  speedy  redress  were  still  left 
practically  without  remedy.  To  provide  against  this  inconvenience,  Magna  Charta, 
c.  12,  enacted  that  justices  should  be  sent  by  the  King,  or,  in  his  absence,  by  the 
chief  justicer,  once  a  year  at  least,  to  take  the  assizes  of  novel  disseisin  and  mort 
d'ancestor  in  the  several  counties  in  which  they  arose.  This  was  the  origin  of  the 
commission  of  assize  in  its  present  form  ;  and,  inasmuch  as  commissions  of  gaol-delivery 
and  oyer  and  terminer  were  speedily  added  (see  the  form,  Dngdale's  Origines,  53  a.), 
the  justices  of  assize  were  almost  from  the  beginning  justices  itinerant  for  civil  and 
criminal  causes,  whose  commission  was  "limited  to  certain  special  matters."  They 
were,  in  common  with  the  other  justices  of  the  superior  courts,  "without  writ,  con- 
servators of  the  peace  in  all  shires  of  England,  and  so  continue  to  this  day  :  "  Use  [43] 
of  the  Law,  10.  They  had  the  same  criminal  jurisdiction  as  justices  in  eire ;  and, 
with  respect  to  the  assizes  of  novel  disseisin  and  mort  d'ancestor,  they  had  a  share  of 
the  jurisdiction  previously  exercised  only  by  the  branches  of  the  supreme  court 
answering  to  the  Queen's  and  Common  Bench  (Fitz.  N.  B.  Novel  Disseisin,  177). 
Accordingly,  they  are  treated  of  by  Bracton.  lib.  3,  cap.  11,  as  being  of  the  same  order 
as  the  other  justices  itinerant,  without  any  suggestion  of  inferiority.  Under  Magna 
Charta,  and  up  to  the  reign  of  Ed.  1,  we  learn  from  the  Second  Institute,  422,  that 
the  justices  of  assize  "  were  not  sometimes  but  apprentices  of  the  law  and  a  knight 
associate  to  them,  which  oftentimes  were  favorable  ; "  and  the  powers  of  such  judges 
ceased  with  the  particular  circuit  for  which  they  were  appointed.  These  were  two  of 
the  mischiefs  which  led  to  the  passing  of  the  statute  of  West.  2  (13  Ed.  1),  by  which 
two  justices  sworn,  that  is,  two  of  the  justices  in  the  ordinary  service  of  the  King,  of 
whom  Lord  Coke  in  the  same  page  observes  "  what  an  honourable  opinion  the  law 
hath  of  the  King's  justices  sworn,  that  they  are  omni  exceptione  majores,"  were  to  be 
assigned,  before  whom  and  one  or  two  of  the  discreetest  knights  of  the  shire  whom 
they  were  to  associate  to  them,  the  assizes  were  to  be  taken. 

After  this  statute  of  Westminster,  the  justices  of  assize  had  the  same  power  as  the 
resident  justices  over  matters  within  their  peculiar  jurisdiction,  and  they  might  cither 
give  judgment  thereon  themselves  on  their  circuits;  or,  in  case  of  difficulty,  might 
adjourn  either  to  the  court  of  Common  Bench  before  the  justices  there,  or,  within  the 
equity  of  the  statute  authorizing  such  adjournment,  they  had  the  alternative  of 
adjourning  before  themselves  at  Westminster.  Such  adjournments  were  made  to  the 
Exchequer  (  hamber  ;  and  the  proceedings  of  the  justices  in  such  cases  [44]  are 
reported  in  the  Year  Books  and  elsewhere,  in  the  same  manner  as  proceedings  before 
the  other  superior  courts.  By  the  same  statute,  trials  at  nisi  prius  at  the  assizes  were 
instituted  ;  and  the  justices  of  assize,  by  virtue  of  their  commission  as  such,  have  ever 
since  had  jurisdiction  to  try,  and,  where  a  trial  at  bar  has  not  been  ordered,  have  tried 
causes  arising  in  the  country,  of  whatever  nature  or  magnitude  they  may  have  been. 
In  eases  which  they  so  try,  they  act  in  all  points  touching  the  trial  and  its  incidents 
as  and  for  the  court  from  which  the  record  comes.  They  may  receive  pleas  puis 
darrein  continuance,  which  they  return  to  the  court  from  which  the  record  comes. 
The  postea  or  record  of  the  proceedings  before  them  stands  in  the  place  of  the  record 
of  the  proceedings  at  bar  before  the  superior  court  in  which  the  action  is  instituted. 
Such  postea  is  accepted  as  conclusive,  and  entered  upon  the  record  of  the  court 
in  banc  ;  and,  in  the  great  majority  of  instances,  the  'judgment  of  that  court  is 
pronounced  as  a  matter  of  course,  according  to  the  result  of  I  lie  trial  before  the  judge 
of  assize. 
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It  has  been  said  that  it  is  a  proof  of  the  court  being  inferior,  that  its  proceedings 
may  be  reviewed  by  way  of  motion  for  new  trial ;  and  on  that  account,  at  nisi  prills, 
we  familiarly  speak  of  the  court  above,  and  of  setting  the  matter  right  in  a  higher 
court  ;  but  in  no  other  sense  than  relatively,  as  in  this  court  we  speak  of  the  House  of 
Lords  as  a  superior  court,  and  as,  in  the  House  of  Lords,  even  the  Chief  Justice  of  the 
Queen's  Bench,  when  a  peer,  may  speak  of  his  own  court  as  an  inferior  one  :  see  Lord 
Tenterden's  judgment  in  Mellish  v.  Richardson,  1  Clark  *  Fin.  224.  It  must  be 
remembered,  moreover,  that  the  present  practice  as  to  new  trials  for  reasons  not  appear- 
ing upon  the  record,  is  of  modern  introduction, — so  late  as  the  seventeenth  century. 
The  regular  mode  of  correcting  errors  of  the  judge  at  nisi  prius  is  by  bill  of  excep-[45] 
tions,  founded  on  the  31st  chapter  of  West.  2,  the  construction  put  upon  which 
furnishes  strong  proof  that  the  justices  of  assize  were  from  the  beginning  considered 
a  superior  court.  Although  that  chapter  only  mentions  the  Common  Pleas,  it  has 
been  extended  by  construction  to  all  courts  superior  and  inferior,  and  therefore  includes 
justices  of  assize :  and  it  is  familiar  learning,  that,  upon  a  bill  of  exceptions  tendered 
at  the  assizes  or  at  a  nisi  prius  in  town,  judgment  is  entered  as  a  matter  of  course  in 
the  court  from  which  the  record  comes,  according  to  the  opinion  expressed  at  nisi 
prius,  and  the  exceptions  can  only  be  discussed  in  the  court  of  error  from  that  court, 
in  like  manner  as  if  they  were  exceptions  to  the  opinion  of  the  court  in  banc  upon  a 
trial  at  bar.  Nothing  can  more  clearly  shew  that  the  proceedings  at  the  assizes  were 
intended  to  be  of  the  same  force  and  weight  as  if  they  had  taken  place  in  the  original 
superior  court  itself. 

By  the  14  Ed.  3,  c.  Hi,  trial  by  nisi  prius,  the  importance  and  utility  of  which 
appear  to  have  been  then  already  fully  appreciated,  was  confirmed  and  improved  ; 
and  it  was  enacted  that  nisi  prius  from  the  Queen's  Bench  might  be  tried  before 
justices  of  the  Common  Pleas,  and  vice  versa,  or  before  the  Chief  Baron  of  the 
Exchequer  "if  he  were  a  man  of  the  law,"  or  before  justices  of  assize,  one  of  whom 
should  be  appointed  from  the  justices  of  either  bench  or  the  King's  Serjeants  sworn. 
At  this  period,  the  office  of  Serjeant  was  one  of  great  dignity  (see  Dugdale's  Origines, 
110,  et  seq  ),  and  the  court  of  Exchequer  had  not  yet  taken  the  high  position  which 
it  has  since  acquired  as  a  court  between  subject  and  subject:  see  20  Ed.  3,  c.  2.  The 
Barons  of  the  Exchequer,  therefore,  were  qualified  to  be  justices  of  assize  only  when 
of  the  degree  of  the  coif.  Indeed,  at  first,  trials  at  nisi  prius  appear  to  have  been 
contemplated  only  [46]  in  proceedings  in  the  Queen's  Bench  and  Common  Pleas  :  and 
the  trial  at  nisi  prius  from  the  Exchequer  has  a  separate  history,  into  which  it  is 
unnecessary  to  enter  :  see  2  &  3  Vict.  c.  22.  It  was  only  in  the  present  reign  that 
Queen's  counsel  and  counsel  having  patents  of  precedence  became  qualified  to  lie  in 
the  commission  of  assize  :  see  13  &  14  Vict.  c.  25. 

Before  the  end  of  Edward  the  Third's  reign,  a  series  of  enactments,  commencing 
with  Magna  Charta,  including  the  Ordinance  for  Justices,  20  Ed.  3,  cc.  1-6,  and  ending 
with  42  Ed.  3,  c.  11,  had  conferred  upon  the  justices  of  assize  extensive  powers  of 
control  over  the  authorities  of  the  countries  through  which  they  passed  (see  Crompton 
on  Courts,  206,  et  seq.),  complete  original  jurisdiction  over  all  criminal  cases  (the 
highest  in  constitutional  importance),  exclusive  jurisdiction  over  certain  real  actions, 
concurrent  jurisdiction  with  the  courts  at  Westminster  to  give  judgment  in  others, 
and  the  power  of  trying  at  the  most  important  stage  all  causes  of  the  courts  of  West- 
minster wherein  questions  were  to  be  tried  in  the  country,  which,  under  the  old  law 
of  venue,  involved  almost  every  disputed  matter  of  fact  taking  place  elsewhere  than 
in  London  and  Middlesex.  The  statutes  which  conferred  these  large  powers  and 
extensive  jurisdiction  before  the  end  of  the  reign  of  Ed,  3,  are,  Magna  Charta,  c.  12, 
Westminster  2,  c.  30,  Statute  of  the  Justices  of  Assize,  21  Ed.  1,  27  Ed.  1,  cc.  3,  4, 
12  Ed.  2,  e.  3,  4,  2  Ed.  3,  cc.  2,  16,  4  Ed.  3,  cc.  2,  11,  12,  5  Ed.  3,  c.  14,  14  Ed.  3, 
stat.  1,  c.  16,  9  Ed.  3,  stat.  1,  cc.  4,  5,  20  Ed.  3.  cc.  1-6,  and  42  Ed.  3,  c.  11. 

In  reflecting  upon  the  legislation  of  this  period,  it  will  be  perceived  that  the 
justices  of  assize  were  throughout  employed  in  transacting  business  which  properly 
belonged  to  the  superior  courts  at  Westminster,  that  they  were  mentioned  with  the 
judges  of  [47]  such  courts  upon  equal  terms,  and  that  from  time  to  time  their  juris- 
diction and  authority  became  so  enlarged  that  at  length  the  appointment  of  any  other 
justices  in  eire  became  unnecessary.  The  statute  4  Ed.  3,  c.  11,  and  20  Ed.  3,  cc.  1-6, 
the  Ordinance  for  the  Justices,  may  serve  as  instances  of  the  gradual  increase  of  the 
authority  of  the  justices  of  assize ;  and  the  former  contains  a  significant  indication 
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that  at  that  period  the  appointment  of  justices  in  eirc  or  other  than  the  justices  of 
assize  was  falling  into  disuse.  It  seems  certain  that,  in  the  reign  of  Ed.  3,  or  at  the 
latest  in  that  of  liic.  2,  it  altogether  ceased.  Whether  that  took  place  because  the 
commission  of  assize  and  those  which  accompanied  it  conferred  all  the  powers  which 
in  practice  continued  to  be  exercised  by  justices  in  eire,  and  that  so  the  office  of 
justices  of  assize  and  of  those  in  eire  became  for  all  practical  purposes  identical,  or 
whether  the  former  is  to  be  looked  upon  as  a  new  institution  which  fulfilled  all  the 
purposes  of  the  latter  in  a  more  effectual  way,  and  so  superseded  its  use,  it  seems 
needless  to  inquire.  Whether  by  direct  descent  or  not,  certainly,  de  facto,  the  justices 
of  assize  have  succeeded  with  increased  authority  in  many  respects,  and  improved 
procedure,  to  the  place  of  justices  in  eire.  The  office  of  justice  of  assize  is  described 
in  Co.  Lift.  L'ti.'i,  as  one  of  "great  authority  both  in  criminal  causes  and  common  pleas." 
In  Co.  Litt.  293,  in  speaking  of  the  justices  itinerant,  Lord  Coke  says  that  "  they  were 
much  like  in  this  respect  to  the  justices  of  assize  at  this  day,  although  for  authority  " 
(referring  to  their  revenue  jurisdiction,  which  was  transferred  to  the  court  of  Exchecpier) 
"ami  manner  of  proceeding"  (viz.  of  the  court  out  of  which  the  record  comes,  instead 
of  by  writ  of  nisi  prius)  "far  different.  And  as  the  power  of  the  justices  of  assize  by 
many  acts  of  parliament  and  other  com-[48]-missions  increased,  so  these  justices 
itinerant  by  little  and  little  vanished  away."  In  like  manner  Lord  Bacon,  Use  of  the 
Law,  13, — "The  judges  of  assize  as  they  be  now  become  into  the  place  of  the  antient 
justices  in  eire,  called  justitiarii  itinerantes,  which  in  the  previous  Kings  after  the 
Conquest  until  Henry  Third's  time  especially,  and  after  in  less  means  even  to  Richard 
the  Second's  time,  did  execute  the  justice  of  the  realm."  To  the  same  effect  is 
Dugdale  (Origines,  53  a.),  referring  to  Seidell's  note  to  Hengham  Magna,  243  :  "But 
these  justices  (in  eire)  continued  not  their  iters  any  longer  than  King  Edward  the 
Third's  time;  for,  then  those  which  we  call  justices  of  assize  served  in  their  stead." 
Sir  Henry  Spelman  in  his  Glossary  is  very  precise  upon  this  point.  Under  title  "  Iter," 
he  writes  thus : — "  Majoribus  nostris  idem  fuit  quod  hodie  circuitus  justiciariorum, 
designates  sibi  comitates  ad  justitiam  exequendam  itinerantium.  .  .  .  Erant  autem 
duo  justitiariorum  itinerantium  genera.  Alii  comitatus  itinerabant :  alii  forestas. 
Comitatus  itinerantes  nova  aucti  authoritate  sub  Kdouardo  Tertio  hoc  exnerunt  nomen, 
et  justiciars  assisarum  sunt  exinde  nuncupati."  And  under  title  "  Assisa  pro  Curia," 
the  same  learned  writer  says  :  "  Hinc  forum  quo  assisarum  pnwlictarum  recognitiones 
captae  erant,  Assisam  dicebant  (ut  patet  ex  brcvi  nova-  disseisimc  Kegistro,  fol.  196  b.) 
ciii  nee  olim  aliud  quid  negotii  ingerebant:  nee  (pro  more)  eertum  anni  tempus 
statueband,  sed  pro  occasione.  Dicti  autem  sunt  ejus  jndices  justitiarii  assisarum, 
quorum  indies  ita  crcvit  potestas,  utin  ipsis  tandem  coaluit  justitiariorum  itinerantium 
muniis,  et  deliberandi  item  gaolte ;  auctaque  adhuc  ipsorum  auctoritate  statuto  anno 
vigentesimo  Edouardi  Tertii,  capite  sexto,  assisarum  curia  maximc  jam  inde  emicuit, 
cum  taincn  in  eadem  hodie  assisarum  Brcvia  rarissime  prosequuntur.  Celebratur 
autem  hsec  curia  [49]  per  omnem  Angliae  comitatum  bis  in  anno,  hoc  est,  in  vacatione 
quadragesimal]  et  in  sestivali  ;  itinerantibus  ergo  per  provincias  justitiariis  (quos 
vocantj  assisarum,  et  conlluentc  undique  insigni  nobilium  et  plebis  frequentia." 
Blackatone,  too,  3  Comm.  .">7,  writes;  "These  judges  of  assize  came  into  use  in  the 
room  of  the  antient  justices  in  eyre:"  and,  after  describing  the  superior  courts  at 
West  minster,  he  goes  on  to  speak  of  the  courts  of  assize  and  nisi  prius  as  amongst  the 
"courts  of  general  jurisdiction  and  use  which  are  derived  out  of  and  act  as  collateral 
auxiliaries  in  the  foregoing."  Mr.  Ilallam,  also,  2  Middle  Ages,  334,  treats  of  justices 
of  assize  as  being  the  antient  justices  in  eire  under  a  more  modern  name,  and  dwells 
upon  the  importance  of  the  institution. 

The  result  is,  that,  historically,  the  courts  of  assize,  as  being  courts  of  general 

jurisdiction  in  all  criminal  cases,  and  having  power  to  t  ry  all  issues  of  fact  of  whate\  er 

importance  arising  iii  the  several  cnuniies  on  their  circuits,  to  which,  therefore,  every 
man  is  indebted  in  a  greater  or  less  degree  tor  the  protection  of  his  property,  his 
liberty,  anil  his  life,  do  stand  in  the  place  of  the  antient  iters  of  the  justices  itinerant, 

and  are  a  superior  court,  so  to  speak,  by  succession  ;  whilst,  practically,  regard  being 

had  tu  the  powers  which  thev  exercise,  thee  are  as  to  Criminal  matters  courts  of  the 
most   extenaive  jurisdiction,  and.  as  to  civil  causes,   periodical  sittings  of  the  judges   of 

the  superior  courts,  or,  in  their  necessary  absence,  of  others  thoughl  worthy  to  he 

associated  with  them  for  trying  in  the  country  those  issues  Oi  faol   which  can    he  more 

conveniently  disposed  of  there  than  in  London  or  Middlesex.     For  this  purpose  they 
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are  as  much  branches  of  the  superior  courts  having  all  the  powers  which  could  be 
exercised  by  those  courts  themselves  at  the  trial,  as  are  the  chief  or  other  justices  of 
those  courts  sitting  at  [50]  nisi  prius  in  London  or  Middlesex  :  and  the  case  of  a  judge 
at  nisi  prius  in  town  furnishes  an  apt  illustration  of  the  power  of  a  justice  of  assize  at 
the  trial  of  a  cause.  Long  after  issues  arising  in  the  country  were  sent  by  nisi  prius 
to  be  tried  at  the  assizes,  and  the  parties,  witnesses,  and  jurors  were  thereby  spared 
the  labour,  delay,  and  expense  of  appearing  at  the  bar  of  the  court  in  town,  Middlesex 
causes  continued  to  be  tried  at  bar  before  the  full  court,  and  great  delay  and  obstruc- 
tion to  the  business  of  the  court  was  thereby  occasioned.  In  order  to  remedy  this 
inconvenience,  the  statute  of  18  Eliz.  c.  12,  enabled  the  Chief  Justice  or  two  puisne 
judges  to  sit  as  justices  of  nisi  prius  to  try  issues  in  Middlesex  ;  and  this  was  the  first 
of  the  series  of  statutes  by  force  of  which  any  judge  of  the  superior  courts  at  West- 
minster may  now  sit  in  town  as  a  justice  of  nisi  prius  to  tiy  issues  in  either  of  those 
courts. 

Now,  can  it  be  suggested  that  the  Chief  Justice  sitting  at  nisi  prius  is  a  judge  of 
an  inferior  court,  merely  because  one  puisne  judge  or  more  constituting  the  court  in 
banc  might  grant  and  make  absolute  a  rule  for  a  new  trial  in  a  case  tried  before  the 
Chief  Justice  ?  This  reduces  the  argument  for  the  applicant  to  an  absurdity.  There 
never  has  been  any  doubt,  there  can  lie  none,  that  the  Chief  Justice  or  any  other  judge 
sitting  at  nisi  prius  possesses  for  the  purpose  of  the  trial  all  the  powers  of  the  court 
in  banc  necessary  for  the  effectual  trial  of  a  cause,  including,  of  course,  the  power  to 
compel  witnesses  to  give  evidence,  and  to  deal  with  them  according  to  law  for  im- 
properly refusing  to  do  so.  The  court  held  for  that  purpose  is  the  superior  court 
itself,  sitting  usually,  but  not  necessarily,  by  one  of  its  ordinary  members,  with  a 
jurisdiction  limited  for  the  time  "to  certain  special  matters,"  but  with  all  powers  of  a 
superior  court  of  record  as  to  such  matters  and  their  incidents. 

[51]  This  is  the  true  explanation  of  a  technical  saying  as  old  as  the  writ  of  nisi 
prius  itself  (see  M.  40  E.  3,  fo.  38  a.),  that  the  day  at  nisi  prius  and  the  day  in  banc- 
are  in  consideration  of  law  the  same, — meaning,  that  the  judge  at  nisi  prius  is  to 
try  the  cause  instead  of  the  court  in  banc,  and  that  what  takes  place  before  him 
with  reference  to  the  trial,  is  of  the  same  effect  as  if  it  had  taken  place  in  the  court 
in  banc. 

So  far  for  the  inference  to  be  drawn  from  the  origin,  the  jurisdiction,  and  the  pro- 
cedure of  the  courts  of  assize  and  nisi  prius,  which  clearly  shew  that  they  are  superior 
courts  of  record  ;  and,  if  necessary,  this  result  can  be  fortified  by  reference  to  the 
estimation  in  which  they  have  ever  been  held.  I  do  not  refer  to,  and  for  obvious 
reasons  I  shall  not  dwell  upon,  the  reception  which  the  judges  of  assize  have  always 
met  with  from  people  of  every  condition  in  the  counties  through  which  they  proceed, 
— a  tribute  of  respect  for  the  administration  of  the  law  which,  however,  for  the  sake 
of  the  community,  I  hope  will  never  be  forfeited  or  withdrawn.  It  is  certain  that  the 
judges  on  their  circuits  have  for  centuries  been  received  with  the  highest  considera- 
tion amongst  person  who  are  properly  jealous  of  their  own  position,  and  little  likely 
to  tolerate  undue  assumption  in  others. 

The  traditionary  rank  of  the  justices  of  assize,  as  representing  the  Crown,  no  doubt, 
dates  from  the  time  when  the  circuit  of  the  judges  was  substituted  for  the  "sovereign 
eire  of  the  King"  in  propria  persona  (Gilbert  C.  P.  Introduction,  20) ;  and  the  judges 
of  circuits  were  members  of  the  Aula  Regis,  that  great  court  the  Chief  Justicier  of 
which  was  Prorex,  in  the  absence  of  the  King:  Spelman  "Justitia,"  331:  see 
Gilbert  C.  P.  Introduction,  30 ;  4  Inst.  74.  So,  in  the  Iters,  the  writ  to  the  sheriff 
ran  thus: — "Summone  omnes  archiepiscopos,  episcopos,  abbates,  comites,  et  [52] 
barones,  milites,  et  libere  tenentes,  et  omnes  alios  de  ballivia  tua  qui  coram  justitiariis 
itinerantibus  venire  solent  et  debent,  quod  sint  apud,  &c,  coram  justitiariis  nostris  a 
die,  &c.,  audituri  et  facturi  prreceptum  nostrum"  (Dugdale's  Origines,  52  b.).  Add  to 
this,  that  the  law  gives  to  the  justices  of  assize  during  their  circuits  the  aid  and  con- 
trol of  the  high  sheriff  of  each  county,  as  to  whom  it  is  laid  down,  that,  "  as  the 
keeper  of  the  King's  peace,  both  by  common  law  and  special  commission,  he  is  the  first 
man  in  the  county,  and  superior  in  rank  to  any  nobleman  therein  during  his  office  " 
(1  Bl.  Com.  343).  The  practice  in  this  respect  is  in  accordance  with  the  law:  for, 
"the  high  sheriffs  themselves  of  every  shire  are  in  person  to  attend  upon  the  justices 
or  judges  of  the  assize  and  gaol-delivery  in  (and  through)  their  circuits,  and  shall  give 
their  attendance  for  the  due  executing  of  the  commandments  and  processes  of  the  said 
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judges  in  matters  concerning  the  execution  of  their  offices  and  ministration  of  justice," 
&c.     (Dalton's  Sheriff,  369). 

Lord  Bacon,  in  his  advice  to  Sir  George  Villiers  upon  the  duties  of  a  prime 
minister,  points  out  the  reason  for  this  and  like  observances,  as  follows, — II.  10: — 
"The  attendance  of  the  sheriffs  of  the  counties,  accompanied  with  the  principal  gentle- 
men, in  a  comely,  not  a  costly  equipage,  upon  the  judges  of  assize  at  their  coming  to 
their  place  of  sitting,  and  at  their  going  out,  is  not  only  a  civility,  but  of  use  also  :  it 
raises  a  reverence  to  the  persons  and  places  of  the  judges,  who,  coming  from  the  King 
himself  on  so  great  an  errand,  should  not  be  neglected." 

I  do  not,  however,  dwell  upon  these  personal  respects  ;  but  I  refer  to  the  series  of 
statutes  in  which,  from  Magna  Charta  downwards,  justices  of  assize  have  been  men- 
tioned, and  their  jurisdiction  dealt  with  as  one  of  the  great  legal  institutions  of  the 
country.  It  would  be  endless  to  refer  to  all  the  statutes  in  which  [53]  they  are 
mentioned,  and  in  none  of  which  are  they  dealt  with  as  being  of  inferior  jurisdiction. 
I  shall  instance  some,  to  shew  how  special  a  subject  of  consideration  these  justices 
have  been  with  the  legislature. 

In  the  statute  of  Treason,  25  E.  3,  c.  2,  the  assizes  are  enumerated  with  the  other 
great  courts  of  the  kingdom,  the  judges  of  which,  when  acting  as  such,  it  is  high 
treason  to  kill : — "  If  a  man  slay  the  chancellor,  treasurer,  or  the  King's  justices  of 
the  one  bench  or  the  other,  justices  in  eire,  justices  of  assize,  and  all  other  justices 
assigned  to  hear  and  determine  (oyer  and  terminer),  being  in  their  places  doing  their 
offices."  Upon  which  Blackstone  (4  Com.  81)  remarks, — "These  high  magistrates, 
as  they  represent  the  King's  majesty  during  the  execution  of  their  offices,  are  there- 
fore for  the  time  equally  regarded  by  the  law.  But  this  statute  extends  only  to  the 
actual  killing  of  them,  not  to  wounding  or  bare  attempt  to  kill  them."  The  punishment 
for  the  latter  offence,  or  for  even  striking  in  court,  also  shews  that  the  justices  of 
assize  are  a  superior  court ;  for,  at  page  125,  after  discussing  the  offence  of  striking 
in  the  King's  palace,  Blackstone  proceeds  :  "  But  striking  in  the  King's  superior  courts 
of  justice  in  Westminster  Hall  or  at  the  assizes  is  made  still  more  penal  than  even  in 
the  King's  palace.  ...  A  stroke  or  a  blow  in  such  court  of  justice,  whether  blood 
be  drawn  or  not,  or  even  assaulting  a  judge  sitting  in  the  court  by  drawing  a  weapon, 
without  any  blow  struck,  is  punishable  with  the  loss  of  the  right  hand,  imprisonment 
for  life,  and  forfeiture  of  goods  and  chattels  and  of  the  profits  of  his  (the  offender's) 
lands  during  life."  Practically,  in  such  a  ease,  the  judge  would  now  treat  such  mis- 
conduct as  a  contempt  of  court,  and  punish  it  upon  the  spot,  as  the  offence  in  this  case 
was  punished,  by  fine  and  imprisonment.  But  the  existence  of  such  a  penalty  is  a 
[54]  proof  that  the  court  is  a  superior  court.  See  also  3  Inst.  140.  I  may  here 
observe  that  the  justices  of  oyer  and  terminer  mentioned  in  the  statute  of  Treason 
after  justices  of  assize,  do  not  include  such  functionaries  as  justices  at  quarter  sessions, 
although  the  words  to  hear  and  determine  be  in  their  commission,  but  only  such 
justices  of  oyer  and  terminer  as  "have  their  commission  ad  audiendum  et  termin- 
andum  as  I  lie  principal  designation  of  their  office"  (1  Hale,  1'.  C.  231).  The  justices 
intruded  by  this  designation  generally  are  "justices  of  assize  or  other  justices  who 
have  a  special  commission  of  oyer  and  terminer  par  excellentiam  "  (Yin.  Abr.  Justices 
of  Oyer  and  Terminer,  2).  Of  such  courts  of  oyer  and  terminer  the  judges  only 
sought  to  he  (if  the  quorum  (2  Ed.  3,  c.  2  ;  4  Bl.  Com.  267);  and  of  these  the 
Queen's  Bench  is  the  chief,  as  it  was  also  the  highest  eire  (see  Vin.  Abr.  ubi  supra; 
I  Inst.  103.  All  the  Queen's  subjects  great  and  small  are  bound  to  attend  and  assist 
the  judges  acting  under  that  commission. 

The  next  statute  is  that  of  20  R.  2,  c.  3,  which,  whether  it  was  intended  for  the 
independence  or  the  dignity  of  the  justices  of  assize,  equally  shews  the  importance 
which  continued  in  lie  attriouted  to  them  by  the  legislature:-  "The  King  doth  will 
and  forbid  that  no  lord  or  other  of  the  country  little  nor  great  shall  sit  upon  the  bench 
with  the  justices  to  take  assizes  in  their  sessions  in  the  counties  of  England,  upon  great 
forfeiture  to  the  King;  and  hath  charged  his  said  justices  that  they  shall  not  sutler 
the  contrary  to  be  done." 

The  same  conclusion  as  to  the  estimation  in  which  justices  of  assize  were  held  may  be 
drawn  from  the  form  of  the  commission  of  justices  of  the  peace,  founded  upon  •">  I  E.  3,  c.  1, 
which  ran,  that,  "in  a  case  of  difficulty,"  judgment  should  not  lie  given  "  unless  in  the 
presence  of  one  of  our  justices  of  one  or  other  bench,  [55]  or  of  one  of  our  justices 
appointed  to  hold  the  assizes  in  the  aforesaid  county"  (see  Lambard's  I'arenarcha,  38). 
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The  last  statute  which  I  need  mention  is,  the  13  &  14  Car.  2,  c.  21,  being  the 
statute  which  before  this  reign  (see  now  22  &  23  Vict.  c.  32,  s.  18)  regulated  the 
attendance  with  which  sheriffs  are  bound  to  receive  the  justices  of  assize.  It  should 
seem,  that,  after  the  restoration,  the  loyalty  of  the  sheriffs  had  led  them  into  extra- 
ordinary expenses  in  receiving  the  judges,  which  expenses  that  statute  made  illegal 
for  the  future  ;  but,  at  the  same  time,  it  provided,  as  to  the  attendance  of  the  sheriff 
at  the  assizes,  that  "no  sheriff  shall  have  more  than  forty  men  servants  with  liveries 
attending  upon  him  in  the  time  of  the  said  assizes,  nor  under  the  number  of  twenty 
men  servants  in  any  county  whatsoever  within  the  kingdom  of  England,  nor  under 
the  number  of  twelve  men  servants  in  any  county  within  the  dominion  of  Wales." 
This  is  but  a  slight,  and  of  itself  unimportant  matter  ;  yet,  taken  with  the  personal 
attendance  of  the  high  sheriff  already  referred  to,  it  suggests  a  ceremonial  quite  out  of 
character  with  the  reception  of  any  but  a  superior  court. 

It  thus  appears  to  me  very  clearly,  whether  I  consider  the  origin,  the  history,  the 
procedure,  or  the  jurisdiction  of  the  court  of  assize,  or  the  estimation  in  which  it  has 
ever  been  held,  that  I  must  class  it  as  a  superior  court  of  a  high  order.  Mr.  Bovill 
has  not  cited  a  single  authority  or  even  hint  to  the  contrary.  And,  even  supposing 
that  he  was  right  in  his  construction  of  the  passage  from  Bacon's  Abridgment,  title 
Courts,  and  that  judges  of  assize  are  not  to  be  classed  with  the  justitiarii  itinerantes, 
but  between  them  and  the  courts  of  the  county  palatine,  these  latter  are  still  by  the 
same  authority  superior  courts.  Originally  belonging  as  they  did  to  lords  palatine,  to 
whom  the  Crown  had  granted  their  counties,  to  hold  to  [56]  them  and  their  heirs 
"  ita  libere  ad  gladiutn  sicut  ipse  Rex  tenebat  Angliam  ad  Coronam,"  and  who  possessed 
jura  regalia  there,  including,  until  27  H.  8,  c.  24,  the  power  of  making  justices  in  eire 
and  justices  of  assize,  the  courts  of  such  counties  palatine,  though  subject, — as  was  the 
Common  Pleas  within  living  memory, — to  the  control  of  the  King's  Bench  by  writ  of 
error,  were  not  inferior  courts,  so  as  to  require  that  their  jurisdiction  and  authority 
should  be  specially  set  forth  in  their  proceedings,  or  in  justifying  under  them.  They 
belonged  to  that  superior  class  to  which  credit  is  given  by  other  courts  for  acting 
within  their  jurisdiction,  and  to  whose  proceedings  the  presumption  omnia  rite  esse 
acta  applies  equally  as  to  those  of  the  supreme  court  of  parliament  itself.  Lord  Chief 
Baron  Gilbert  lays  down  that  "these  were  superior  courts  within  their  jurisdiction  in 
as  ample  a  manner  as  a  court  of  Westminster "  (Gilbert  C.  P  190).  To  the  same 
effect  was  the  opinion  of  Lord  Wensleydale,  delivering  the  judgment  of  the  court  of 
Exchequer  Chamber  in  the  great  case  of  Howard  v.  Gossett,  10  Q.  B.  411,  447.  The 
warrant  in  this  case  is  more  precise  than  either  of  those  which  were  held  valid  there, 
and  in  the  case  of  The  Sheriff  <>/  Middlesex,  1 1  Ad.  &  E.  273.  In  any  point  of  view, 
therefore,  this  is  a  valid  warrant,  and  the  applicant  is  lawfully  in  custody. 

We  have  been  urged  to  be  careful  of  being  misled  by  our  own  way  of  thinking,  in 
the  decision  of  this  case,  because,  as  it  was  suggested,  our  privileges  are  involved  in 
the  question.  As  that  course  has  been  adopted,  I  take  leave  to  say  that  I  am  not 
conscious  of  the  vulgar  desire  to  elevate  myself  or  the  court  of  which  I  may  be  a 
member,  by  grasping  after  a  pre-eminence  which  does  not  belong  to  me  ;  and  that  I 
will  endeavour  to  lie  even  valiant  in  preserving  and  handing  down  those  powers  to  do 
justice  and  to  maintain  [57]  truth,  which,  for  the  common  good,  the  law  has  intrusted 
to  the  judges. 

I  think  the  case,  however  important  it  may  lie,  admits  of  no  doubt,  and  that  the 
habeas  corpus  asked  for  ought  not  to  issue. 

Byles,  J.  The  learning  and  research  of  my  Lord  and  my  Brother  Willes  have 
left  me  no  authorities  to  cite,  and  very  little  to  say.  Under  ordinary  circumstances, 
I  should  not  have  felt  justified  in  adding  a  word.  But,  this  being  a  great  constitutional 
question,  I  think  each  member  of  the  court  ought  to  state  the  reasons  for  his  judgment. 

The  power  of  commitment  for  contempt  is  indispensable  to  the  administration  of 
public  justice  :  and  the  knowledge  that  it  is  indispensable  renders  its  exercise  generally 
unnecessary.  Its  exercise,  therefore,  is  rare  ;  and,  as  to  its  abuse,  I  am  not  aware 
that  a  single  instance  of  its  abuse  by  a  judge  of  assize  during  the  course  of  many 
centuries  has  been  brought  to  the  notice  of  the  court.  Certainly  the  instance  under 
consideration  is  no  abuse  of  the  power ;  for,  here,  it  has  been  exercised  to  prevent 
a  scandalous  failure  of  public  justice.  Should  hereafter  a  case  of  abuse  arise,  it  by  no 
means  follows  from  our  judgments  that  in  such  a  case  the  facts  might  not  be  examin- 
able, and  relief  afforded,  on  affidavit. 
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The  only  substantial  objection  taken  in  the  present  instance  is  to  the  form  of  the 
warrant.  It  is  alleged  that  a  judge  of  assize  cannot  commit  for  contempt  in  general 
terms. 

It  is  plain,  upon  the  authorities,  and  is  admitted,  that  a  superior  court  may 
commit  for  contempt  of  court  in  terms  much  more  general  than  the  language  of  this 
warrant.  That  power  has  been  decided  to  belong  not  only  to  the  high  court  of  parlia- 
ment, that  is,  to  the  House  of  Lords  and  to  the  House  of  Commons,  but  also  [58]  to 
the  courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  and  to  all  superior  courts 
of  record.  The  main  question,  therefore,  is,  whether  a  court  of  assize  be  one  of  the 
superior  courts  of  record. 

From  Magna  Charta  down  to  very  recent  times,  the  distribution  of  public  justice 
to  the  inhabitants  of  every  part  of  England  has  been  effected,  neither  on  the  one  hand 
by  bringing  the  suitors  to  Westminister,  nor  on  the  other  by  the  establishment  of 
inferior  and  local  jurisdictions  ;  but  by  periodically  dispatching  the  judges  to  administer 
justice,  in  the  name  of  the  sovereign,  among  the  people  in  every  county.  This 
institution  is  older  than  even  the  courts  of  Westminster  themselves;  for,  the  justices 
in  eire,  as  is  well  known,  proceeded  from  the  Aula  Kegia  before  it  was  divided  into 
what  are  now  the  superior  courts  of  law.  The  justices  in  eire  were  the  predecessors 
of  the  present  judges  of  assize,  who  have  inherited  their  power  and  dignity.  The 
commission  of  assize  alone,  though  only  one  of  the  commissions  under  which  judges 
of  assize  sit,  has  for  centuries  conferred  on  the  present  judges  of  assize  powers  quite 
as  ample  and  in  some  respects  more  ample  than  those  with  which  justices  in  eire  were 
invested.  The  jurisdiction  of  judges  of  assize  extends  to  all  legal  property  of  every 
kind,  without  distinction  and  without  limit.  An  appeal  for  error  in  law  was  given, 
not  by  the  common  law,  but  by  statute  ;  and,  even  then,  neither  to  the  court  from 
which  the  judge  might  have  come  nor  to  the  court  from  which  the  record  might  have 
come,  but  to  a  court  of  error.  The  practice  of  granting  new  trials  is  of  modern  intro- 
duction. In  addition  to  this  unlimited  civil  jurisdiction,  the  judges  of  assize  have, 
and  always  have  had,  by  the  express  terms  of  their  commission,  unlimited  power  as  a 
court  of  criminal  judicature.  They  take  cognizance  of  crimes  of  every  degree,  from 
high  treason  down  to  [59]  petty  offences,  and  have  for  centuries  disposed,  and  do  to 
this  day  dispose  of  the  lives  of  the  Queen's  subjects  ;  and  that  without  appeal.  Lest 
the  judges  of  the  superior  courts  should  not  be  sufficient  in  number  to  execute  these 
responsible  duties,  for  many  ages,  and  by  force  of  several  statutes,  the  most  eminent 
practitioners  of  the  law,  and  especially"  the  practitioners  in  this  court  of  Common 
Pleas,  who  from  the  antient  exclusive  jurisdiction  of  this  court  in  real  actions  were 
deemed  best  qualified  to  assist  in  the  trial  of  writs  of  right  and  writs  of  entry,  were 
not  only  associated  with  the  judges  of  assize,  but  introduced  into  the  quorum  clause, 
and  sat  as  judges.  By  these  means,  before  courts  of  equity  had  ingrossed  the  exclusive 
attention  of  many  members  of  the  bar,  the  whole  body  of  eminent  lawyers  was  engaged 
in  periodically  distributing  justice  through  the  land.  The  Crown  has  by  a  late 
statute  (a)  been  also  impowered  to  call  to  its  assistance  in  all  cases  that  branch  of  the 
profession  which  is  its  ni^t  distinguished  ornament,  and  of  which  the  learned  counsel 
who  has  moved  for  this  rule  is  himself  a  member.  To  call  a  court  so  constituted,  and 
of  jurisdiction  so  transcendant,  an  inferior  court,  seems  to  need  some  authority  :  and 
so  the  learned  counsel  appeared  to  think. 

The  only  authority  cited  for  this  purpose  is  to  be  found  in  a  passage  in  Bacon's 
Abridgment,  Courts  (1)  ),  taken  from  Sir  Matthew  Hale.  We  learn  that  this  passage 
was  at  first  cited  to  the  court  of  Exchequer  as  an  authority  for  the  position  that  a 
court  of  assize  was  an  inferior  court.  But  ii  is  plain,  and  is  now  admitted  here,  that, 
on  the  contrary,  it  is  an  authority  that  the  courts  of  assize  arc  superior  courts:  but 
still  it  is  contended  that  the  passage  shews  that  the  courts  of  justices  of  assize  are 
among  the  superior  courts  called  the  [60]  less  principal  courts.  Even  that  is  not  so  ; 
fin-  the  expression  justices  itinerant  ad  communia  placita  comprehends,  as  my  Brother 
W'illcs  has  shewn,  justices  of  assize. 

On  the  one  hand,  I  abstain  from  giving  any  opinion  that  it  is  essential  for  a  judge 
of  a  superior  couri  of  record  committing  for  a  contempt  in  the  face  of  the  court  to 
make  out  any  warrant  at  all.  and  that  a  parol  commitment  sedente  curia  is  not  all  that 
is   requisite.     (In   the  other  hand,  if  a  warrant  be  made  out   stating  the  facts,  as   in 

(a)  13  &  H  Victc.  35. 


372  BAGGALAY   V.  BORTHWICK  10  C.  B.  (N.  S.)  61. 

Bushdl's  case,  Vaughan,  132,  and  shewing  on  the  face  of  it  that  the  alleged  contempt 
was  no  contempt  in  point  of  law,  that  warrant  would  no  doubt  be  bad. 

Ihis  warrant  (which  it  is  to  be  remarked  is  not  the  warrant  of  a  single  judge,  but 
of  the  court  of  assize,)  not  only  finds  a  contempt,  but  explains  the  nature  of  the  con- 
tempt;  for,  it  adjudges  that  the  witness  committed  the  contempt  by  refusing,  on  the 
trial  of  a  criminal  information,  to  answer  a  question  which  he  was  bound  by  law  to 
answer,  and  which  therefore  must  have  been  relevant,  material,  and  harmless.  I  am 
by  no  means  prepared  to  decide,  even  if  the  law  were  as  the  learned  counsel  contends, 
that  this  warrant  is  not  perfectly  good  :  otherwise,  a  warrant  must  be  drawn  with  a 
very  inconveuient  degree  of  length  and  certainty. 

Keating,  J.,  having  been  one  of  the  judges  of  assize  concurring  in  the  commitment 
of  Mr.  Fernandez,  retired  from  the  argument. 

Rule  refused  (a). 

[61]     Baggalay  v.  Borthvvick.     April  16th,  1861. 

[S.  C.  30  L.  J.  C.  P.  342 ;  4  L.  T.  245  ;  9  W.  R  537.] 

A  reference  under  the  Common  Law  Procedure  Act,  1854,  confers  upon  the  master 
the  same  powers  and  imposes  upon  the  parties  the  same  liabilities  as  in  the  case 
of  a  reference  under  an  ordinary  submission  or  rule  or  order. — Therefore  the  court 
will  not  remit  the  matter  to  the  master  for  reconsideration,  except  where  there  is 
ground  for  setting  aside  his  certificate. — Nor  will  they,  where  the  master  has 
declined  to  state  a  case  for  the  opinion  of  the  court  under  s.  5,  remit  the  matter  to 
him,  in  order  to  give  one  of  the  parties  an  opportunity  of  applying  to  the  court 
to  direct  a  case  to  be  stated  under  s.  4. 

This  was  an  action  upon  a  building  contract  referred  to  one  of  the  masters  under 
the  3rd  section  of  the  Common  Law  Procedure  Act,  1854,  1 7  iV_  18  Vict.  c.  125.  The 
chaiges  were  proved  to  lie  reasonable,  but  there  was  no  proof  that  the  architect  had 
certified  that  the  work  had  been  done  to  his  satisfaction,  as  provided  by  the  contract. 
It  was  thereupon  objected  on  the  part  of  the  defendant,  upon  the  authority  of  Scott  v. 
The  Corporation  of  Liverpool,  1  Gift'.  216, — where  Erie,  C.  J.,  says:  "By  the  contract, 
it  appears  to  me  that  the  engineer  is  interposed  between  the  corporation  and  the  con- 
tractors, and  made  the  absolute  judge  of  the  performance  of  the  works,  and  that  there 
is  no  right  in  the  contractors  to  demand  payment,  and  no  liability  on  the  corporation 
to  pay  throughout  the  contract,  unless  the  condition  of  obtaining  a  valuation  by  the 
engineer,  and  his  certificate,  has  been  fulfilled," — that  the  plaintiff"  was  not  entitled  to 
recover  ;  and  the  master  was  requested  to  state  a  case  for  the  opinion  of  the  court. 
The  master,  however,  without  expressing  any  opinion  upon  the  point  thus  raised,  gave 
his  certificate  in  favour  of  the  plaintiff, 

Gates,  for  the  defendant,  now  moved  for  a  rule  to  shew  cause  why  the  matter 
should  not  be  referred  back  to  the  master.  The  5th  section  of  the  Common  Law 
Procedure  Act,  1854,  provides  that  it  shall  lie  lawful  for  the  arbitrator  upon  any  com- 
pulsory reference  under  this  act,  or  upon  any  reference  by  consent  of  parties  where 
the  submission  is  or  may  be  made  a  rule  or  order  of  any  of  the  superior  courts  of  law 
or  equity  at  Westminster,  if  he  shall  think  fit,  and  if  it  is  [62]  not  provided  to  the 
contrary,  to  state  his  award,  as  to  the  whole  or  any  part  thereof,  in  the  form  of  a 
special  case  for  the  opinion  of  the  court ;  and  when  an  action  is  referred,  judgment, 
if  so  ordered,  may  be  entered  according  to  the  opinion  of  the  court."  [Byles,  J.  It 
has  been  more  than  once  held  that  we  cannot  send  back  an  award  except  there  be 
ground  for  setting  it  aside.  Is  a  reference  under  the  statute  different  in  this  respect 
from  any  other  reference  !]  The  object  of  the  motion  is  that  the  matter  may  lie  sent 
back,  in  order  that  the  defendant  may  avail  himself  of  the  4th  section,  which  enacts, 
that,  "if  it  shall  appear  to  the  court  or  a  judge  that  the  allowance  or  disallowance  of 
any  particular  item  or  items  in  such  account  depends  upon  a  question  of  law  fit  to  be 

(a)  At  the  following  Summer  Assizes,  the  information  against  Mr.  Charlesworth 
again  came  on  for  trial,  when  Fernandez  attended  and  gave  his  evidence.  Charles- 
worth  was  convicted,  and  Fernandez  was  shortly  afterwards  released  from  custody 
by  order  of  the  Secretary  of  State. 
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decided  by  the  court,  or  upon  a  question  of  fact  tit  to  be  deeidcd  by  a  jury,  or  by  a 
judge  upon  the  consent  of  both  parties  as  thereinbefore  (s.  1)  provided,  it  shall  be 
lawful  for  such  court  or  judge  to  direct  a  case  to  be  stated,  or  an  issue  or  issues  to  be 
tried  ;  and  the  decision  of  the  court  upon  such  case,  and  the  finding  of  the  jury  or 
judge  upon  such  issue  or  issues,  shall  be  taken  and  acted  upon  by  the  arbitrator  as 
conclusive."  [Willes,  J.  You  are  in  effect  moving  to  set  aside  the  award.  It  was 
held  by  the  Exchequer  in  Sogge  v.  Burgess,  3  Hurlst.  &  N.  293,  and  by  two  cases 
in  this  court  (a)1  that  the  rules  of  law  as  to  setting  aside  awards  under  ordinary 
references  apply  to  compulsory  references  under  the  Common  Law  Procedure  Act, 
1854,  and  that  the  8th  section  (b)  of  that  act  only  enables  the  [63]  court  to  remit  the 
matters  referred  to  the  arbitrator  in  cases  where  they  would  otherwise  set  aside  the 
award.  Martin,  B.,  in  that  case,  referring  to  s.  8,  says:  "It  seems  to  me  that  I  hat 
is  nothing  more  than  enacting  that  the  clause  introduced  by  Mr.  Richards  shall  apply 
to  all  orders  of  reference  made  under  the  3rd  section,  and  that  it  does  not  alter  the 
distinct  enactment  of  the  7th  section  "(a)2.]  In  Hogge  v.  Burgess,  the  master  expressed 
an  opinion  upon  the  point  raised  before  him  ;  and  the  parties  came  too  late.  Here, 
the  master  came  to  no  decision,  so  that  the  defendant  might  apply  to  the  court  or 
a  judge  under  s.  4. 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  This  was 
a  compulsory  reference  under  the  3rd  section  of  the  Common  Law  Procedure  Act, 
1854.  Now,  it  has  been  laid  down  by  this  court  and  by  the  court  of  Exchequer  that 
a  reference  under  this  act  confers  upon  the  arbitrator  the  same  powers  and  imposes 
upon  the  parties  the  same  liabilities  as  in  the  case  of  an  ordinary  arbitration  where 
the  arbitrator  is  selected  by  the  parties  themselves.  And  the  rule  may  be  a  very 
salutary  one.  The  arbitrator  whe-[64]-ther  named  by  the  court  or  chosen  by  the 
parties  is  intended  to  be  the  forum  before  which  the  differences  between  the  parties 
are  to  be  finally  adjusted  :  the  parties  are  bound  by  the  arbitrator's  decision  as  well 
in  law  as  in  fact.  The  5th  section  contemplates  that  cases  may  arise  in  which  the 
arbitrator  in  the  exercise  of  his  discretion  may  see  fit  to  take  the  opinion  of  the  court 
upon  a  question  of  law.  A  question  of  law  was  raised  in  this  case,  and  the  arbitrator 
(the  master)  did  not  think  fit  to  state  a  case  for  the  opinion  of  the  court.  Then, 
Mr.  Gates's  motion  is  founded  upon  the  4th  section  of  the  statute,  which  enacts,  that, 
"if  it  shall  appear  to  the  court  or  a  judge  that  the  allowance  or  disallowance  of  any 
particular  item  or  items  in  the  account  depends  upon  a  question  of  law  fit  to  be 
decided  by  the  court,  or  upon  a  question  of  fact  fit  to  be  decided  by  a  jury,  or  by  a 
judge  upon  the  consent  of  both  parties  as  thereinbefore  provided,  it  shall  be  lawful 
for  such  court  or  judge  to  direct  a  case  to  be  stated,  or  an  issue  or  issues  to  be  tried  ; 
and  the  decision  of  the  court  upon  such  case,  and  the  finding  of  the  jury  or  judge 
upon  such  issue  or  issues,  shall  be  taken  and  acted  upon  by  the  arbitrator  as  conclusive." 
It  is  contended  that,  when  before  the  arbitrator,  the  parties  have  a  right  to  demand 
ex  debito  justitias  a  case  to  be  stated  or  an  issue  directed.  I  do  not,  however,  think 
the  clause  goes  that  length.  It  may  be  that  a  party,  may  have  a  right,  when  a  question 
of  law  arises  during  the  arbitration,  to  come  to  the  court  or  a  judge  for  an  interim 
order  for  thai  purpose.  I  have  never  known  the  power  to  be  exercised.  It  is  entirely 
new  to  me.  But,  when  the  question  is  properly  brought  before  the  court,  and  the 
circumstances  disclosed  are  fitting,  it  is  possible  the  power  may  be  exercised.  Mi'.  ( fates 
certainly  has  not.  [65]  entitled  himself  to  raise  the  point  here,  and  therefore  his 
application  must  be  rejected. 

(a)1  Sri?  Munday  v.  Bhtck,  ante,  p.  557,  and  Holloway  v.  Francis,  ante,  p.  559. 

(h)  Which  enacts  that,  "in  any  case  where  reference  shall  be  made  to  arbitration 
as  aforesaid,  the  court  or  a  judge  shall  have  power  at  any  time  and  from  time  to  time 
in  remil  the  matters  referred,  or  any  or  either  of  them,  to  the  re-consideration  and 
re-determination  of  the  said  arbitrator,  upon  such  terms  as  to  costs  and  otherwise  as 
to  the  said  court  or  judge  may  seem  proper." 

(a)s  Which  enacts  that  "  the  proceedings  upon  any  such  arbitration  as  aforesaid 
shall,  except  otherwise  directed  hereby  or  by  the  submission  or  document  authorizing 
the  reference,  be  conducted  in  like  manner  and  subject  to  the  same  rules  and  enact 
monts,  as  to  the  power  oi  i  be  arbitrator  and  of  the  court,  the  attendance  of  wil  nesses, 
the  production  of  documents,  enforcing  or  setting  aside  the  award,  ami  otherwise,  as 
upon  a  reference  made  by  consent  under  a  rule  of  court  or  judge's  order." 
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The  rest  of  the  court  concurring, 
Rule  refused  (a). 

Hake  v.  Edwin  Henty  and  George  Henty.     May  7th,  1861. 

[S.  C.  30  L.  J.  C.  P.  302  ;  4  L.  T.  363  ;  7  Jur.  N.  S.  523  ;  9  W.  R.  738. 
See  Pridewux  v.  Griddle,  1869,  L.  R,  4  Q.  B.  460.] 

A  country  bunker  receiving  from  a  customer  a  cheque  for  presentment  drawn  upon 
another  country  banker  not  resident  in  the  same  town,  is  not  bound  to  transmit  it 
for  presentment  by  the  post  of  the  day  on  which  he  receives  it,  but  has  until  post- 
time  of  the  next  day  for  so  doing. — A.,  a  banker  at  Worthing,  received  from  B.,  a 
customer,  a  cheque  drawn  upon  C,  a  banker  at  Lewes  (which  is  distant  about 
eighteen  miles  from  Worthing),  on  the  morning  of  Friday,  the  8th  of  July,  and 
sent  it  that  evening  by  post  to  his  London  correspondent,  D.,  for  presentment 
through  the  "country  clearing-house,"  then  recently  established,  but  in  pretty 
general  use  among  country  bankers.  D.'s  clerk  handed  the  cheque  at  the  clearing- 
house on  the  morning  of  Saturday,  the  9th,  to  the  clerk  of  E.,  the  London  corre- 
spondent of  C.  (the  drawee),  who  sent  it  down  by  the  post  of  that  evening  to  C.  : — ■ 
Held,  that  the  presentment  was  in  due  time. 

This  was  an  action  brought  against  the  defendants,  who  were  bankers  at  Worthing, 
in  Sussex,  by  a  customer,  for  alleged  negligence  in  omitting  to  present  in  due  time  a 
cheque  drawn  upon  a  bank  at  Lewes,  in  the  same  county,  whereby  the  customer 
sustained  a  loss. 

The  first  count  of  the  declaration  stated  that  the  defendants  theretofore,  and  at 
the  time  of  the  committing  of  the  grievances  thereinafter  mentioned,  were  bankers 
tarrying  on  their  business  in  the  country,  to  wit,  at  Worthing,  in  the  county  of  Sussex, 
and  as  such  bankers  were  used  and  accustomed,  in  the  way  of  their  trade  and  business,  . 
among  other  things,  to  receive  and  take  into  their  chai-ge  from  their  customers  cheques 
drawn  by  other  and  different  persons  upon  other  and  different  bankers,  and  to  present 
such  cheques  for  payment  to  the  bankers  upon  whom  they  might  be  respectively 
drawn,  and  by  the  custom  and  usage  of  [66]  trade  persons  carrying  on  the  business 
of  banking  in  the  country  had  been  used  and  accustomed  and  were  bound  to  transmit 
such  of  the  cheques  so  received  by  them  from  their  customers  as  were  drawn  upon 
other  bankers  in  the  country  carrying  on  business  in  different  places  directly  to  the 
bankers  upon  whom  they  were  respectively  drawn,  by  the  evening  post  of  the  day  on 
which  the  cheques  were  so  received,  provided  that  a  reasonable  time  had  elapsed  for 
so  doing  after  the  cheques  had  been  so  received  from  their  customers  as  aforesaid  : 
That  the  plaintiff,  long  before  and  at  the  time  of  committing  the  grievances  therein- 
after complained  of,  was  a  customer  of  and  dealt  with  the  defendants  in  the  way  of 
their  trade  and  business  of  bankers ;  and  that,  on  the  fth  of  July,  1859,  he  the  plaintiff 
paid  to  the  defendants  in  the  way  of  their  trade  and  business  of  bankers,  and  the 
defendants  as  such  bankers  as  aforesaid  then  received  from  the  plaintiff  a  certain 
cheque  dated  the  7th  of  July,  1859,  drawn  by  certain  persons  trading  under  the  style 
and  firm  of  John  Kidd  &  Son,  directed  to  Messrs.  Whitfield,  Molyneux,  &  Whitfield, 
bankers,  Lewes,  requiring  such  last-mentioned  persons  to  pay  to  the  bearer  2451.  14s.  6d., 
of  which  cheque  the  plaintiff  had  become  the  bearer:  That  all  times  had  elapsed  and 
all  things  happened  necessary  to  entitle  the  plaintiff  to  have  the  said  eheque  transmitted 
by  the  defendants  by  the  evening  post  on  the  said  8th  of  July  directly  to  Messrs. 
Whitfield,  Molyneux,  &  Whitfield,  at  Lewes,  for  payment;  and  it  thereupon  then 
became  and  was  the  duty  of  the  defendants  so  to  transmit  the  said  cheque  for  payment 
as  aforesaid  :  Yet  the  defendants  disregarded  their  duty,  and  wholly  neglected  and 
omitted  to  send  the  said  cheque  by  the  evening  post  on  the  said  Mh  of  July  directly 
to  Messrs.  Whitfield,  Molyneux.  &  Whitfield,  at  Lewes;  and  by  the  defendants' 
negligence  and  improper  conduct  the  [67]  said  cheque  was  presented  to  Messrs. 
Whitfield,  Molyneux,  &  Whitfield,  at  Lewes,  for  payment,  long  afterwards,  and  much 
later  than  it  otherwise  would  and  ought  to  have  been  ;  whereby  and  by  means  of  the 
premises  the  plaintiff  had  lost  and  been  deprived  of  the  sum  of  2451.  14s.  6d.,  and 
interest  upon  the  same  from  the  said  8th  of  July,  1859. 

(a)  See  Holland  v.  JuJd,  ante,  vol.  iii.,  p.  826. 
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The  second  count  stated  thai  the  defendants  were  bankers  at  Worthing,  in  the 

county  aforesaid,  and  the  plaintiff  was  a  customer  of  and  dealt  with  the  defendants 
in  the  way  of  their  business  as  bankers  ;  that  the  plaintiff,  as  such  customer  as  afore- 
said, and  in  the  way  of  business,  on  the  8th  of  July,  L859,  paid  into  the  defendants' 
bank  for  collection,  and  the  defendants  then  received  from  the  plaintiff  for  the  purpose 
aforesaid,  a  certain  cheque  dated  duly  the  7th,  1859,  drawn  by  John  Kidd  &  Son 
upon  Messrs.  Whitfield,  Molyneu.v,  &  Whitfield,  hankers,  I. ewes,  requiring  the  said 
last-mentioned  persons  to  pay  to  the  bearer 2451.  lis.  6d.,  of  which  cheque  the  plaintiff 
had  become  the  bearer;  and  it  thereupon  then  became  and  was  the  duly  of  the  defen 
dants  to  present  the  said  cheque  to  -Messrs.  Whitfield,  Molyneu.v,  &  Whitfield,  at 
Lewes,  for  payment,  within  a  reasonable  time  and  according  to  tin'  custom  ami  usage 
of  merchants  and  bankers:  Yet  the  defendants  disregarded  their  duty,  and  wholly 
neglected  and  omitted  to  present  the  said  cheque  to  Messrs.  Whitfield,  Molyneux,  & 
Whitfield,  at  Lewes,  for  payment,  within  a  reasonable  time,  or  according  to  the  custom 
and  usage  of  merchants  and  bankers  ;  and  by  the  defendants' negligence  and  improper 

C luct  the  said  cheque  was  presented   to   Messrs.  Whitfield,  Molyneux,  &  Whitfield, 

at  Lewes,  for  payment,  after  the  lapse  of  a  most  unreasonable  time,  and  much  later 
than  it  ought  and  should  have  been  presented,  according  to  the  custom  and  usage  of 
merchants  and  bankers  :  whereby  and  by  [68]  means  of  the  premises  the  plaintiff' had 
lost  and  been  deprived  of  2451.  lis.  lid.,  ami  interest  upon  the  same  from  the  said 
8th  of  July,  1859. 

There  was  also  a  count  for  money  received  by  the  defendants  to  the  plaintiffs  use, 
for  money  lent,  interest,  and  money  found  due  upon  accounts  stated. 

The  defendants  pleaded, — first,  to  the  first  and  second  counts,  not  guilty. 
Secondly,  to  the  first  count,  that  they  the  defendants  as  such  bankers  were  not 
used  and  accustomed  in  the  way  of  their  trade  and  business  to  receive  and  take  into 
their  charge,  from  their  customers,  cheques  drawn  by  other  and  different  persons  upon 
other  and  different  bankers,  anil  to  present  such  cheques  for  payment  to  the  bankers 
upon  whom  they  might  be  drawn,  as  alleged. 

Thirdly,  to  the  first  count,  that,  by  the  custom  and  usage  of  trade,  persons  carrying 
on  the  business  of  banking  in  the  country  had  not  been  used  and  accustomed  nor 
weiv  tiny  bound,  to  transmit  such  cheques  as  were  received  by  them  from  their 
customers,  and  were  drawn  upon  other  bankers  in  the  country,  carrying  on  business 
in  different  places,  directly  to  the  bankers  upon  whom  they  were  drawn,  by  the 
evening  post  of  the  day  on  which  the  cheques  were  so  received,  in  manner  and  form 
as  in  the  first  count  alleged. 

Fourthly,  to  the  first  count,  that  the  plaintiff  did  not  pay  to  the  defendants,  nor 
did  the  defendants  receive  from  the  plaintiff,  the  said  cheque  iii  that  count  mentioned, 
to  be  transmitted  according  to  the  said  custom  and  usage  in  the  first  count  mentioned. 
Fifthly,  to  the  second  count,  that  the  plaintiff  did  not  pay  into  the  defendants' 
bank,  nor  did  the  defendants  receive  for  collection,  the  said  cheque  in  the  second 
count  mentioned,  as  alleged. 

Sixthly,  to  the  residue  of  the  declaraf  ion,  never  indebted.     Issue  then 

[69]  The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Summer  Assizes  at 
Lewes.  The  farts  which  appealed  iii  evidence  were  as  follows:-  On  the  7th  of  duly, 
lMo'.t,  the  plaintiff  received  at  lirighton.  bet  ween  I  &  5  o'clock  in  the  afternoon,  an 
open  cheque  on  the  bank  oi  Messrs.  Whitfield  Molyneu.v,  &  Whitfield,  at  I. rue-,  for 
2451.  I  Is.  6d.,  drawn  by  Messrs.  Kidd  &  Sou,  who  kept  an  account  there,  payabh  to 
one  Ingram,  or  bearer.  Shortly  after  lo  o'clock  on  the  morning  of  the  8th,  the 
plaintiff  paid   in  this  cheque  with  others  to  Ins  account   with    Messrs,   Unity,  his 

bankers,  at  Worthing,  which  is  about  eighteei les  distant  from  Lewes     The  post 

loan  Worthing  to  Lewes  close  at  '■  p.m.,  and  the  letters  arc  delivered  between  7  &  8 
o'clock  the  following  morning.  If  the  cheque  in  question  had  been  sent  direct  by 
Messrs.  Eienty  to  Lewes  by  the  post  of  the  day  on  which  they  received  it,  it  would 
have  arrived  there  on  the  morning  of  Sat  unlay  the  9th,  when  it  would  have  been  paid. 
In  consequence,  however,  of  the  course  which  was  adopted,  it  did  not  reach  Lewes 
until  the  morning  of  Monday,  the  1  Ith,  when  it  was  dishonoured  .  Kidd  A  Sou  having 
Suspended  payment  on  that  day. 

Messrs.  Eienty,  tin-  defendants,  having  received  the  cheque  on  the  i ning  of 

Friday,  the  8th  of  duly,  sent  it  by  that  evening's  post  to  Messrs  Lubbock  &  Co.,  their 
London  correspondents,  For  presentment  to  Messrs.   William-,  Deacon,  <S    Co.,  the 
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London  correspondents  of  Messrs.  Whitfield  &  Co.  (whose  uames  were  printed  on  the 
cheque),  through  the  "country  clearing-house," — a  practice  which  had  obtained  almost 
universally  since  the  Autumn  of  1858,  in  imitation  of  the  London  clearing-house. 
Lubbock  &  Co.'s  clerk  took  the  cheque  to  the  country  clearing-house  on  the  morning 
of  Saturday,  the  9th,  and  handed  it  to  Williams,  Deacon,  &  Co.'s  clearing-house  clerk, 
who  sent  it  [70]  down  by  that  night's  post  to  Messrs.  Whitfield  &  Co.,  at  Lewes, 
where  it  arrived  on  the  morning  of  Sunday  the  10th:  and  on  Tuesday  the  12th,  it 
was  returned  to  the  plaintiff  dishonoured. 

The  evidence  as  to  the  practice  of  country  bankers  with  respect  to  the  presentment 
of  cheques  before  the  establishment  of  the  country  clearing-house  was  extremely  loose  : 
but  the  result  seemed  to  be  that  a  country  banker  receiving  from  a  customer  a  cheque 
on  another  country  banker  sent  it  to  the  latter  by  the  post  of  that  or  the  next  day,  as 
suited  his  own  convenience. 

Mr.  George  Whitfield,  a  member  of  the  firm  of  Whitfield,  Molyneux,  >V'  Whitfield, 
who  was  called  as  a  witness  for  the  plaintiff,  said  :  "  Before  the  country  clearing-house 
was  established,  we  sent  cheques  on  the  day  we  received  them  :  we  never  kept  them 
over  night.  That  was  our  invariable  practice.  I  believe  other  banks  have  kept  them 
over  night.     In  the  case  of  bills,  we  do  keep  them  over  night." 

Mr.  Hall,  manager  of  the  Union  Bank,  Brightou  (who  was  also  called  for  the 
plaintiff),  said  :  "  If  a  cheque  on  the  Lewes  bank,  or  on  Henty's  bank,  is  received  by 
us,  we  send  it  direct  to  these  two  banks  the  same  night  when  received.  If  the  cheque 
is  on  any  other  bank,  then  we  send  it  to  London,  to  the  country  clearing-house.  That 
practice  has  existed  since  the  establishment  of  the  clearing-house,  in  November,  1858. 
Before  that,  cheques  on  all  banks  were  sent  to  them  direct  on  the  day  we  received 
them,  unless  there  was  a  special  reason.  The  sooner  sent  the  sooner  they  are 
honoured.'' 

Mr.  Cockbnrn,  manager  of  the  Brighton  branch  of  the  London  and  County  Bank, 
also  a  witness  for  the  plaintiff,  said  :  "  A  country  cheque  is  sent  by  us  direct  to  the 
bank  on  which  it  is  drawn,  on  the  evening  of  the  [71]  day  we  receive  it  ;  that  is,  if 
the  bank  is  on  this  side  of  London.  I  believe  it  to  be  the  custom  of  banks  always  to 
send  off  cheques  the  night  they  get  them.  I  believe  they  claim  the  right  to  keep 
them  until  the  next  day,  but  do  not.  It  is  our  business  to  get  rid  of  them.  The 
ordinary  course  of  practice  is,  to  get  rid  of  them  the  same  night." 

The  following  witnesses  were  called  on  the  part  of  the  defendants  : — 

William  Drake,  a  clerk  in  Jones,  Lloyd,  &  Co.'s  house,  having  the  general  manage- 
ment,— "The  country  clearing-house  was  established  in  1858.  Prior  to  that,  if  a 
country  cheque  was  paid  by  a  customer  to  our  London  house,  the  custom  was,  to  send 
it  by  the  post  of  the  following  day.  I  cannot  speak  as  to  the  usage  if  London  cheques 
were  paid  to  country  banks.  There  are  some  London  bankers  who  do  not  use  the 
clearing-house.  We  present  cheques  on  the  morning  after  we  receive  them.  That 
has  been  the  usage  as  long  as  I  have  known.  The  country  clearing-house  is  now,  as 
far  as  I  can  judge  from  the  cheques  passing  through  us,  generally  used.  We  never 
forwarded  country  cheques  on  the  day  they  were  paid  in,  unless  we  had  special  orders, 
before  the  clearing-house  was  established.     The  London  post  leaves  at  6." 

Mr.  Bellingham,  a  member  of  the  firm  of  Curtis,  Pomfret,  &  Co.,  bankers  at  Rye: 
— "  We  have  generally  used  the  country  clearing-house  since  its  establishment.  For 
that  purpose,  we  send  cheques  oft' on  the  evening  of  the  day  we  receive  them.  Before 
the  establishment  of  the  clearing-house,  we  occasionally  retained  cheques  until  the 
next  day,  especially  on  market-days,  when  they  are  most  numerous.  We  should  before 
the  clearing-house  have  sent  oft"  cheques  to  the  westward  the  same  day  ;  but  the  east- 
ward post,  being  at  6,  was  too  early.  One  on  Lewes  we  should  [72]  have  sent  off  the 
same  day.  We  frequently,  from  pressure  of  business,  on  market-days,  detained 
cheques  to  the  westward  as  well  as  eastward.'' 

John  Henry  Turner,  clerk  to  Randall  &  Co.,  bankers,  Maidstone  : — "  Our  house 
now  uses  the  country  clearintj-house.  Before  that  was  established,  we  generally  sent 
off  all  the  cheques  received  before  3  o'clock :  as  to  those  received  later,  we  used  our 
discretion,  and  frequently  kept  some.  If  a  single  cheque  for  a  small  amount  was  paid 
in  in  the  morning,  we  should  probably  retain  it.  If  a  large  amount,  we  should 
probably  forward  it,  as  affecting  the  money  balance.  We  always  claimed  the  right  to 
retain  it.  Our  habit  was  to  forward  ;  but  there  were  many  exceptions.  Wre  kept 
them  back  as  a  matter  of  right." 
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Mr.  Head,  banker,  East  Grinstead  : — "  Before  the  country  clearing-house  was 
established,  we  usually  sent  cheques  on  the  day  we  received  them  :  that  was  the  usual 
custom  ;  not  invariable  by  any  means.  It  was  a  question  of  time.  The  post  went  at 
6,  and  the  bank  closed  at  i  past  5.  It  was  a  matter  of  convenience.  We  now  send 
them  to  London.  We  forwarded  them  the  same  day,  as  a  matter  of  business,  to  get 
the  money  as  soon  as  possible." 

Charles  Austwick,  managing  clerk  to  Knight,  banker,  Faruham  : — "  We  use  the 
country  clearing-house.  Since  it  has  been  established,  we  send  up  cheques  on  the 
evening  of  the  day  on  which  we  receive  them.  Before  that,  we  occasionally  retained 
them  till  the  following  day.  It  was  the  practice  to  send  cheques  paid  in  early.  If  it 
was  a  small  cheque,  and  we  thought  it  probable  we  might  have  another  on  the  same 
banker,  we  would  retain  it." 

Mr.  John  Lubbock,  member  of  the  firm  of  Lubbock  &  Co.,  London  : — "  I  remember 
the  establishment  of  the  country  clearing-house.  The  custom  in  London  before  [73] 
that  was,  to  keep  cheques  on  country  bankers  a  day,  unless  paid  in  very  early,  or 
there  were  special  circumstances.  We  always  did  it  as  a  matter  of  light.  I  never 
heard  it  doubted."  On  cross-examination,  this  witness  said:  "I  cannot  speak  as  to 
country  bankers'  custom.  We  sometimes  forwarded  those  that  came  in  before  12, 
but  not  as  a  general  rule.  We  should  not  forward  those  later,  unless  under  special 
circumstances.     More  than  five  sixths  of  the  country  bankers  use  the  clearing-house.' 

Mr.  Down,  many  years  clerk  at  Williams,  Deacon.  &  Co.'s  : — "Before  the  country 
clearing-house  existed,  we  transmitted  cheques  by  the  following  night's  post.  The 
name  of  the  London  agent  is  printed  on  the  cheques  since  the  clearing-house.  I  know 
only  of  the  London  custom  :  but  I  am  not  aware  of  any  difference  between  it  and  the 
country  practice." 

Edwin  Henty,  one  of  the  defendants: — "The  plaintiff'  banked  with  us.  He  paid 
in  the  cheque  in  question  on  the  8th  of  July.  By  the  same  day's  post  we  sent  it  to 
London.  That  has  been  the  course  ever  since  the  establishment  of  the  country 
clearing-house.  Before  that,  we  generally  sent  cheques  by  the  first  post.  We  some- 
times kept  them  till  the  following  day,  if  it  was  a  matter  of  convenience  to  ourselves. 
We  chose  to  take  the  risk  on  ourselves.  We  almost  invariably  sent  them  on  the 
same  day.  I  infer  from  what  I  know  of  other  bankers  that  they  did  nearly  the  same 
as  we  did." 

On  the  part  of  the  defendants  it  was  contended  that  country  bankers  receiving 
cheques  from  their  customers  are  not  bound  by  law  to  forward  them  for  presentment 
on  the  day  on  which  they  are  paid  in,  but  may  retain  them  until  the  next  day's  post, 
— referring  to  Byles  on  Bills,  7th  edit.  18,  where  it  is  laid  down,  upon  the  authority 
of  Rickford  v.  Ridge,  2  Campb.  537,  and  Bond  v.  Warden,  1  Collyer,  583,  that,  if  the 
party  re-[74]-ceiving  the  cheque  from  the  drawer  do  not  live  in  the  same  place  with 
the  drawee,  he  should  send  it  to  his  banker  or  other  agent  by  the  next  day's  post,  and 
they  should  present  it  on  the  day  after  they  received  it." 

The  learned  judge  left  two  questions  to  the  jury, — first,  whether  the  cheque,  if 
presented  on  Saturday,  would  have  been  honoured, — secondly,  what,  before  the 
country  clearing-house  was  established,  was  the  general  usage  of  country  bankers  as 
to  the  time  within  which  they  were  to  forward  cheques  on  other  country  bankers, 
when  paid  in  by  their  customers.  And  he  told  them,  that,  if  the  bankers  have  till 
the  evening  of  the  next  day,  it  was  quite  consistent  with  their  having  generally 
forwarded  earlier  for  their  own  convenieuce,  but  that,  if  they  only  had  till  the  post  of 
the  first  day,  it  would  be  a  violation  of  the  usage  if  they  kept  any  cheques  back,  and 
that  the  time  which  each  holder  has  to  forward  his  cheque  is,  by  the  post  of  next  day 
(founded,  no  doubt,  on  the  difficulty  of  getting  all  transactions  finished  before  the 
post-time  of  the  day)  ;  but  that,  for  the  purpose  of  the  day,  this  did  not  decide  the 
question  as  between  banker  and  customer,  though  it  was  a  weighty  argument  in  favour 
of  the  defendants. 

The  jury  found,  that  the  cheque,  if  presented  on  the  Sat  unlay,  would  have  been 
paid  ;  and  that  the  custom  of  country  bankers  in  genera]  was,  to  forward  cheques  on 
the  day  received 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff  for 

the  amount  claimed,  reserving  leave  to  the  defendants  to  mo\ i  the  law  as  to  the 

time  of  forwarding  the  cheque. 

Shee,  Serjt,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
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verdict  for  the  defendants,  or  for  a  new  trial,  on  the  ground  "that  the  learned  judge 
misdirected  the  jury  in  leaving  to  them  [75]  a  question  of  usage,  and  in  not  telling 
them  as  a  matter  of  law  that  the  cheque  was  presented  in  due  time,"  and  also  on  the 
ground  that  the  verdict  was  against  evidence.  He  submitted  that  the  cheque  was 
presented  within  the  same  time  within  which  the  defendants  were  bound  to  present 
it  if  they  had  not  sent  it  through  the  country  clearing-house  in  London,  viz.  by  the 
post  of  the  day  succeeding  that  on  which  they  received  it :  and  he  referred  to  Byles 
on  Bills,  p.  17,  where  the  learned  author  says, — "We  have  ahead}-  observed  that 
cheques  are  in  legal  effect  inland  bills  of  exchange,  payable  to  bearer  on  demand  :  and 
we  shall  hereafter  see  that  an  ordinary  bill  of  exchange,  payable  on  demand,  must  be 
presented  for  payment,  or,  if  the  parties  live  at  a  distance,  forwarded  for  presentment 
within  a  reasonable  time,  which  is  generally  held  to  comprehend  the  day  after  it  is 
issued.  Such  also  is  the  general  rule  as  to  the  presentment  of  cheques,  when  the 
question  of  due  presentment  arises  between  the  holder  and  a  transferrer  not  being  the 
drawer.     'The  result  of  the  cases,'  says  Tindal,  C.  J.,  in  Moule  v.  Brown,  4  X.  C.  268, 

5  Scott,  691,  'from  Rickford  v.  i:hl<jc,  2  Campb.  537,  to  Boddingtm  v.  Schlendcer,  4  B. 

6  Ad.  752,  1  X.  &  M.  540,  is,  that  the  party  receiving  a  cheque  has  till  the  following 
day  to  present  it,  where  there  are  the  ordinary  means  of  doing  so.'  Formerly  it  was 
held  that  the  cheque  must  be  presented  on  the  morning  of  the  next  day  ;  it  is  now, 
however,  firmly  established  that  the  holder  has  the  whole  of  the  banking-hours  of  the 
next  day  within  which  to  present  it."  Robson  v.  Bennett,  2  Taunt.  383;  Rickford  v. 
Ridge,  2  Campb.  537. 

Edwin  James,  Q  C,  Hawkins,  Q.  C,  and  Gates,  shewed  cause.  It  was  the  duty 
of  the  defendants  to  [76]  forward  the  cheque  for  presentment  by  the  cross-post  to 
Lewes  on  the  day  they  received  it,  viz.  Friday,  the  8th  of  July.  Instead  of  adopting 
that  obviously  proper  course,  they  crossed  the  cheque  with  the  names  of  their  London 
correspondents,  Lubbock  A:  Co.,  and  sent  it  to  them  by  the  Friday  night's  post,  to 
pass  through  the  country  clearing-house  on  the  following  morning.  The  consequence 
of  which  was,  that  the  cheque  was  not  presented  at  Whitfield  it  Co.'s  at  Lewes  until 
the  morning  of  Monday  the  11th,  when  it  was  refused  payment.  At  the  country 
clearing-house, — which  is  a  thing  of  quite  recent  introduction, — no  credit  is  given  :  it 
is  used  as  a  mere  medium  for  the  presentment  of  cheques  to  the  drawees.  [Willes,  J. 
It  is  unlike  the  practice  of  the  London  clearing-house  in  this  respect.]  The  defen- 
dants' duty,  as  was  clearly  established  by  the  evidence  of  Mr.  Henty  himself, — they 
having  received  the  cheque  early  on  the  morning  of  the  8th  of  July, — was,  to  forward 
it  on  the  evening  of  the  same  day,  not  to  London,  but  to  Lewes.  By  the  usage  of  the 
city  of  London,  a  person  receiving  a  cheque  with  his  banker's  name  written  across  it, 
pays  it  in  at  the  banker's,  and  the  banker,  if  he  receives  it  in  time,  presents  it  at  the 
clearing-house,  and  obtains  payment  the  same  day.  In  Boddington  v.  ScJdenckei;  4  B. 
&  Ad.  752,  a  debtor  paid  his  creditor  a  crossed  cheque,  and  the  latter  on  the  same 
day  transmitted  it  to  his  banker.  The  banker  negligently  (as  was  alleged)  omitted  to 
present  it  at  the  clearing-house  in  time  for  that  day  (when  it  would  have  been  paid), 
and  on  the  next  it  was  dishonoured,  the  firm  on  which  it  was  drawn  having  stopped 
payment:  it  was  held  that  the  supposed  negligence  of  the  banker,  though  it  might 
render  him  liable  to  his  customer,  did  not  discharge  the  drawer :  the  holder  of  the 
cheque  being  entitled,  by  the  general  law,  to  present  it  the  flay  after  he  receives  it ; 
and  no  custom  of  the  [77]  city  being  proved,  as  between  debtor  and  creditor,  that  a 
crossed  cheque,  if  received  by  the  latter  and  sent  by  him  to  his  banker  in  sufficient 
time,  must  be  cleared  the  same  day.  The  plaintiff,  when  he  paid  in  the  cheque  to  his 
bankers,  had  a  right  to  expect  that  it  would  be  presented  according  to  the  usual 
course,  and  not  by  the  circuitous  mode  of  sending  it  to  the  clearing-house  in  London, 
— a  practice  of  which  he  could  know  nothing.  [Erie,  C.  J.  If  the  defendants  had  a 
right  to  retain  the  cheque  until  the  day  after  that  on  which  they  received  it,  and  had 
exercised  that  right,  it  would  not  have  reached  the  Lewes  bank  before  the  Monday.] 
"When  the  defendants  received  the  cheque  from  their  customer,  they  became  his 
agents  to  receive  the  money  upon  it  as  early  as  possible  : "  per  Abbott,  C.  J.,  in  Kihby 
v.  Williams,  5  B.  &  Aid.  815,  819,  1  D.  &  R.  476.  The  bankers  are  not  holders  of 
the  cheque :  they  are  merely  agents  for  its  presentation :  Boyd  v.  Emmerson,  "2  Ad.  & 
E.  184,  4  N.  &  M.  99.  [Williams,  J.  How  would  the  cheque  have  been  paid  if  it- 
had  been  sent  by  the  defendants  by  the  cross  post  to  Lewes  on  the  Saturday  !]  It 
would  have  been  so  dealt  with  by  Messrs.   Whitfield  &  Co.  as  to  bind  them  to  the 
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payment  of  it.  [Willes,  J.  A  man  who  employs  a  banker  is  bound  by  the  usage  of 
bankers.  Was  it  usual  for  country  bankers  at  the  time  in  question  to  use  the  country 
clearing-house?  The  evidence  was  that  at  the  time  of  the  trial  about  live  sixths  of 
the  country  bankers  used  it.]  In  Alexander  v.  Bwehfield,  3  Scott,  N.  R.  555,  7  M.  & 
G.  10G7,  it  was  laid  down  that  the  holder  of  a  cheque  is  bound  to  present  it  for  pay- 
ment within  a  reasonable  time, — that  is,  in  the  course  of  the  day  succeeding  that  on 
which  he  receives  it  from  the  drawer ;  and  that  whether  he  presents  it  himself  or 
through  his  bankers.  Tindal,  C.  J.,  in  giving  the  judgment  of  the  court,  said  :  "The 
facts  proved  at  the  trial  were,  that  the  cheque  was  given  by  [78]  the  defendant  to 
the  plaintiffs  in  the  afternoon  of  Tuesday,  the  10th  of  March  ;  that,  on  Wednesday 
morning,  the  plaintiffs  paid  it  in  to  their  bankers,  Messrs.  Whitmore  &  Co.,  who 
presented  it  for  payment  on  the  morning  of  Thursday,  the  12th,  to  the  defendant's 
bankers,  on  whom  it  was  drawn  :  that,  if  the  cheque  had  been  presented  on  the 
Wednesday  during  banking-hours,  it  would  have  been  paid  ;  but  that  the  defendant's 
bankers  stopped  payment  early  on  the  Thursday  morning,  before  the  cheque  was 
presented.  It  was  admitted  on  the  argument,  that,  if  a  cheque  drawn  upon  a  banker 
living  in  the  same  place  is  present*  1  on  the  day  following  that  on  which  it  is  received, 
it  is  presented  within  a  reasonable  time:  but  it  was  contended,  on  the  part  of  the 
plaintiffs,  that,  if  the  holder  of  such  cheque  wishes  to  procure  payment  of  it  through 
his  bankers,  he  is  at  liberty  to  keep  it  during  the  day  on  which  he  receives  it,  to  pay 
it  in  to  his  bankers  on  the  day  after  he  receives  it,  and  the  bankers  again  may  present 
it  to  the  party  on  whom  it  is  drawn  on  the  day  following  ;  that  is,  in  effect,  that,  in  such 
case,  the  holder  of  the  cheque  has  one  day  more  for  presenting  the  cheque  than  if  he 
had  presented  it  himself.  Evidence  was  given  at  the  trial  that  it  was  an  invariable 
usage  for  bankers  in  the  city  not  to  present  cheques  paid  in  by  their  customers  until 
the  day  following  that  on  which  they  are  received  :  but  no  evidence  was  given  of  any 
usage  that,  where  the  customer  had  received  the  cheque  himself  on  the  day  before  he 
paid  it  in  to  his  bankers,  and  a  loss  ensued  from  the  insolvency  of  the  party  on  whom 
the  cheque  was  drawn,  which  insolvency  took  place  subsequently  to  the  time  at  which 
the  holder  would  have  been  bound  to  present  it  himself,  such  loss  was  borne  by  the 
drawer  of  the  cheque.  No  case  was  cited,  and  no  authority  was  brought  before  us  to 
Sup-[79]-port  the  position  that  the  drawer  was  bound  to  bear  such  loss.  The  case  that 
came  the  nearest  to  it,  was  that  of  Rickford  v.  Ridge,  2  Campb.  537.  In  that  ease,  the 
owner  of  the  cheque  had  discounted  it  with  a  banker  in  the  country,  who  sent  it  up 
to  his  London  correspondents  on  the  day  following,  who  presented  it  the  day  after 
they  received  it,  and  in  the  mean  time  the  party  on  whom  it  was  drawn  had  become 
insolvent.  lint,  in  that  case,  the  defendant,  by  discounting  his  cheque  in  the  country,  must 
be  taken  to  have  assented  to  that  being  done  which  was  the  usual  and  necessary  course  to 
procure  payment  of  the  cheque.  All  the  other  cases  cited  establish  only,  that,  in  the 
case  of  a  bill  of  exchange,  there  is  one  day  more  allowed  for  giving  notice  of  dishonour 
of  a  bill  where  it  is  presented  through  a  banker,  than  if  presented  by  the  party  himself : 
but  no  case  establishes  that  any  additional  time  for  presenting  the  bill  for  payment  is 
allowed  under  these  circumstances.  In  the  absence  of  evidence  of  a  course  of  dealing 
for  the  drawer  to  pay  a  cheque  under  circumstances  like  those  of  the  present  case, 
from  which,  if  it  existed,  a  contract  to  pay  might  be  inferred,  and  in  the  absence  of 
authority  to  shew  that  by  law  he  is  bound  to  pay,  we  cannot  feel  ourselves  justified 
in  laying  it  down  as  a  rule  of  law  that  the  holder  of  a  cheque  is  entitled  id  one  day 
more  for  presenting  it,  by  passing  it  through  his  bankers.  Nor  can  we  see  that  such 
rule  is  called  for  as  a  matter  of  expediency  or  of  pressing  convenience.  In  the  case  of 
a  cheque,  the  holder  does  not  lose  his  remedy  against  the  drawer  by  reason  of  nnii- 
presentment  within  any  prescribed -time  after  taking  it,  unless  the  insolvency  of  the 

part)'  OH  whom  it   is  drawn  has   taken  place  in  the    interval  ;    that   IS,  unless  there  is  an 

actual  loss  to  the  drawer.     And  the  instances  of  any  such  loss  happening  by  reason  of 

the  [80]  insolvency  of  the  drawee  taking  place  during  the  additional  time  for  present 

ment  which  is  claimed  and  contended  for  on  the  part  of  the  plaintiffs,  are  probably  so 

few  in  the  course  of  mercantile  concerns,  that  it  can  scarcely  be  said  to  be  an  evil 
calling  for  an  extension  of  the  time  of  presentment:  more  particularly,  as  the  party 

who  receives  the  cheque  may  always  protect   himself  against  any  danger  of  the  insolv 

ency  of  the  drawee,  where  be  intends  the  cheque  to  pass  through  his  bankers,  by 

stipulating   that,   his   bankers'    names   shall   be  crossed    upon    the   cheque,  which  would 
amount  to  an  agreement  on  the  part  of  the  drawer  of  the  cheque  that  the  usual  course 
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of  presentment  through  a  banker  should  be  observed."  [Erie,  C.  J.  In  the  case  of  a 
bill  of  exchange,  the  banker  is  considered  as  the  holder :  in  the  case  of  a  cheque,  he 
is  merely  an  agent  to  present.]  The  cases  referred  to  in  the  passage  cited  from  Ifyles 
on  Bills  are  cases  between  the  debtor  and  the  creditor.  In  Bond  v.  Warden,  1  Col. 
C.  C.  583,  there  was  no  delay  at  all.  There,  a  cheque  for  47001.,  drawn  upon  the 
Lutterworth  bank,  was  given  to  A.,  at  Lutterworth,  on  the  20th  of  April,  after  banking 
hours,  in  payment  for  an  estate.  A.,  who  lived  three  miles  from  Lutterworth,  immedi- 
ately handed  the  cheque  to  B.,  to  be  placed  to  A.'s  account  at  the  Rugby  bank. 
Rugby  is  about  six  miles  from  Lutterworth.  On  the  arrival  of  the  cheque  the  same 
day  at  Rugby,  the  Rugby  bank  had  closed  :  but  the  cheque  was  deposited  with  one  of 
the  partners  of  that  bank  for  the  night,  and  in  the  morning  of  the  21st  of  April  it  was 
paid  in  to  the  bank,  and  on  the  same  day  transmitted  by  post  to  the  Lutterworth 
bankers,  with  directions  to  send  the  amount  to  London.  The  Lutterworth  bankers 
received  the  cheque  early  on  the  22nd.  At  half-past  one  o'clock  on  that  day  they 
stopped  payment :  and  it  was  held  that  the  deposit  of  the  cheque  with  the  [81] 
Rugby  bankers  was  a  reasonable  course  on  the  part  of  A.,  and  consequently  that  the 
presentment  to  the  Lutterworth  bank  was  in  time  to  prevent  the  cheque  from  becoming 
his  cheque,  and  that  the  debt  was  still  due  to  him.  [Willes,  J.,  referred  to  Moule  v. 
Broum,  5  Scott,  69-i.  There,  on  Tuesday  the  28th  of  March,  a  cheque  drawn  by  one 
Fry  upon  a  banker  at  Bath  was  received  from  the  defendant  at  one  of  the  branches  of 
the  North  Wilts  bank  at  Malmesbury,  and  was  on  the  same  day  remitted  to  the  chief 
office  at  Melksham,  and  thence  to  Bath  on  the  30th,  and  presented  for  payment  on 
the  31st,  and  dishonoured  :  and  it  was  held  that  the  presentment  was  not  made  in 
due  time,  so  as  to  entitle  the  holders  to  resort  to  the  defendant.]  There,  there  was 
clearly  an  undue  delay  in  getting  the  cheque  cashed  (a). 

The  Court  proposed  to  Shee,  Serjt.,  to  make  his  rule  absolute  for  a  new  trial  ; 
but  intimated,  that,  as  to  the  point  reserved,  viz.  whether  the  bankers  had  by  law 
until  the  day  after  they  received  it  to  present  the  cheque,  the  jury  having  found  the 
usage  to  be  otherwise,  they  thought  the  rule  could  not  be  sustained. 

Shee,  Serjt.,  however,  thought  otherwise,  and  accordingly,  in  the  course  of  the 
present  term  (with  Lush,  Q.  C,  and  Tompson  Chitty),  was  heard  in  support  of  the 
rule.  The  question  is,  whether  the  defendants  were  bound  to  transmit  the  cheque  on 
the  day  on  which  they  received  it,  to  the  bankers  on  whom  it  was  drawn,  or  were 
justified  in  dealing  with  it  as  they  did,  viz.  sending  it  on  that  day  to  their  London 
correspondents,  to  be  presented  at  the  country  clearing-house  [82]  (then  a  few  months 
established)  to  the  London  correspondents  of  the  drawees,  or  in  retaining  it  until  the 
day  after  it  was  paid  in,  and  sending  it  on  that  day  directly  to  the  drawees  for  pay- 
ment. [Williams,  J.  The  only  point  reserved  is,  whether  the  bankers  had  until 
next  day  to  forward  the  cheque.]  The  facts  are  these.  The  cheque  was  paid  in  to 
the  bank  of  the  defendants  on  the  morning  of  the  8th  of  July,  without  any  intimation 
as  to  when  the  plaintiff  received  it.  Upon  the  face  of  the  cheque  were  printed  the 
names  of  Messrs.  Williams,  Deacon,  &  Co.,  the  London  agents  of  the  defendants,  for 
the  purpose  (according  to  the  usage  which  was  proved  to  have  existed  for  some 
months)  of  indicating  that  it  was  to  be  dealt  with  in  the  manner  in  which  it  was 
dealt  with,  viz.  by  passing  it  to  the  defendants'  correspondents  for  presentment 
through  the  clearing-house.  It  is  submitted  that  the  defendants  might  at  their  option 
retain  the  cheque  until  post-time  of  the  day  following  that  on  which  they  received  it,  or 
send  it,  as  they  did,  to  their  correspondents  in  London  by  the  post  of  the  day  on 
which  it  was  paid  in  ;  and,  in  either  case,  the  cheque  could  not  have  reached  the 
hands  of  Messrs.  Whitfield  &  Co.,  the  drawees,  until  Monday,  the  11th, — the  time  at 
which  it  did  actually  reach  them.  The  defendants  clearly  were  guilty  of  no  negligence 
if  the  cheque  was  presented  for  payment  as  soon  as  it  could  or  need  have  been  in  any 
regular  way.  Suppose  the  plaintiff,  having  received  the  cheque  on  the  7th  of  July, 
had,  instead  of  paying  it  in  to  his  bankers  on  the  8th,  sent  it  to  an  agent  at  Lewes 
for  presentment  (which  he  had  the  whole  of  the  8th  to  do),  his  agent,  receiving  the 
cheque  on  the  morning  of  the  9th,  would  not  have  been  bound  to  present  it  to  the 
drawees  for  payment  until  the  following  secular  day,  which  would  have  been  Monday,  the 
11th  :  so  that  in  truth  no  time  [83]  whatever  was  lost,  and  the  plaintiff  has  sustained 

(a)  The  case  of  Gumming  v.  Shand,  29  Law  J.,  Exch.  129,  was  afterwards 
referred  to. 
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no  damage  from  the  ;ict  of  the  defendants.  That  this  is  the  law,  is  clear  from  the 
authorities  cited  in  Byles  on  Bills,  p.  17.  In  Story  on  Promissory  Notes,  §  493, 
speaking  of  cheques,  the  learned  author  says, — "  The  general  rule  is,  that  the  holder, 
in  order  to  charge  the  drawer  in  case  of  a  dishonour,  is  bound  to  present  the  same 
for  payment  within  a  reasonable  time,  and  to  give  notice  thereof  to  the  drawer  within 
a  like  reasonable  time  ;  otherwise,  the  delay  is  at  his  own  peril.  What  is  a  reasonable 
time  will  depend  upon  circumstances,  and  will  in  many  eases  depend  upon  the  time, 
the  mode,  and  the  place  of  receiving  the  cheque,  and  upon  the  relations  of  the  parties 
between  whom  the  question  arises.  If  the  payee  or  other  holder  of  the  cheque  receives 
it  immediately  from  the  drawer,  in  the  same  town  or  city  where  it  is  payable,  he  is 
bound  to  present  it  for  payment  to  the  bank  or  bankers,  at  furthest  on  the  next 
succeeding  secular  day  after  it  is  received,  before  the  close  of  the  usual  banking  hours. 
He  may,  however,  although  he  is  not  bound  so  to  do,  present  it  for  payment  on  the 
same  day  on  which  it  is  drawn  or  delivered  to  him ;  but  he  is  at  liberty  to  wait  until 
the  day  next  succeeding.  Where  he  receives  the  cheque  from  the  drawer  in  a  place 
distant  from  the  place  of  payment,  it  will  be  sufficient  for  him  to  forward  it  by  the 
post  to  some  person  at  the  latter  place  on  the  next  secular  day  after  it  is  received  ; 
and  the  person  to  whom  it  is  thus  forwarded  will  not  be  bound  to  present  it  for  pay- 
ment until  the  day  after  it  has  reached  him  by  the  course  of  the  post."  And  see 
Koscoe  on  Bills,  157.  The  learned  judge  should  have  told  the  jury  that  there  was 
no  such  custom  as  that  relied  on  by  the  plaintiff.  A  cheque  must  be  presented  within 
a  reasonable  time  :  and  that  has  always  been  defined  to  be,  any  time  between  the 
receipt  of  the  [84]  cheque  and  the  last  moment  of  the  ordinary  business  hours  of  the 
next  day,  if  the  parties  reside  in  the  same  town,  or  until  post  time  of  the  succeeding 
day  if  the  cheque  is  to  be  presented  elsewhere.  All  the  evidence  went  to  shew  that, 
before  the  establishment  of  the  country  clearing-house,  country  as  well  as  London 
bankers  claimed  to  have  the  whole  of  the  day  following  the  receipt  of  a  cheque  to 
forward  it  for  presentment.  No  distinction  is  to  be  found  in  any  of  the  books  between 
the  case  of  a  banker  and  that  of  any  other  holder.  As  to  sending  the  cheque  for 
presentment  direct  to  the  drawees, — what  obligation  is  there  upon  them  either  to 
remit  the  money  or  to  give  notice  that  they  will  honour  the  cheque?  [Erie,  C.  J.  I 
understand  there  was  evidence  of  a  local  usage.  The  judge  was  bound  to  leave  that 
to  the  jury.]  The  declaration  does  not  allege  a  local  usage,  but  a  general  custom  and 
usage  amongst  country  bankers  to  transmit  cheques  on  other  bankers  for  presentment 
by  the  evening  post  of  the  day  on  which  they  are  received  by  them.  That  is  an 
allegation  of  what  the  law  is,  and  it  was  for  the  judge  to  decide  that.  Instead  of  doing 
so,  the  learned  judge  reserved  leave  to  the  defendants  to  enter  a  nonsuit,  if  he  ought 
to  have  told  the  jury  that  the  evidence  did  not  prove  the  custom  as  alleged.  If  the  cause 
went  down  again,  it  Could  only  lead  to  the  same  result.  The  law  is  clearly  laid  down  by 
Lord  Kllcnborough  in  Uid-Janl  v.  Ilidge,  2  Campb.  537,  where  it  was  held  that  a  banker  in 
London  who  receives  a  cheque  by  the  general  post  is  not  bound  to  present  it  for  pay- 
ment until  the  following  day.  "The  quest  ion,"  said  Lord  Kllcnborough,  "is  whether, 
if  the  cheque  had  arrived  by  post  on  the  14th,  the  bankers  were  bound  to  present  it 
for  payment  on  the  same  day.  This  must  be  decided  by  the  law-merchant.  I  cannot 
hear  of  any  arbitrary  distinction  [85]  between  one  part  of  the  city  and  another.  It 
is  not  competent  to  bankers  to  lay  down  one  rule  for  the  Eastward  of  St.  Paul's  and 
another  for  the  W'esuard.  They  may  as  well  fix  upon  St.  Peter's  at  Rome.  It  is 
always  to  be  considered  whether,  under  the  circumstances  of  the  case,  the  cheque  has 
been  presented  with  reasonable  diligence.  This  is  what  the  law  merchant  requires. 
The  rule  that  the  moment  a  cheque  is  received  by  the  post,  it  should  immediately  be 
sen  i  en  it  for  payment,  would  in1  most  inconvenient  and  unreasonable.  In  Liverpool  and 
other  great  towns  different  posts  arrive  at  different  hours ;  but  it  would  be  impossible 
to  have  clerks  constantly  ready  to  carry  out  all  bills  and  cheques  that  may  arrive  in 
the  course  of  the  day  ;  nor,  if  it  were  possible,  is  it  requisite  that,  all  other  business 
laid  aside,  parties  should  devote   themselves  to   the   presenting  of  cheques.      The  rule 

to  be  adopted  must  be  a  rule  of  convenience:  and  it  seems  to  me  in  lie  convenient 
and  reasonable  that  cheques  received  in  the  course  of  one  day  should  be  presented 
the  next.  Is  this  practice  consistent  with  the  law-merchantl  h  cannot  alter  it. 
Bankers  would  be  kept  in  a  continual  fever,  if  they  were  obliged  to  send  out  a  cheque 

the  moment  it  is  paid  in.    The  arrangement  menti d  by  the  plaintiff's  witnesses 

appears  subservient  to  the  general  convenience,  ami  not  contrary  to  the  law-merchant, 


I 

382  HARE   V.  HENTV  10  C.  B.  (N.  S.)  85. 

which  merely  requires  cheques  to  be  presented  with  reasonable  diligence."  [Byles,  J., 
referred  to  Brandao  v.  Harnett,  3  C.  1J.  519,  530,  where  Lord  Campbell  says  :  "  When 
a  general  usage  has  been  judicially  ascertained  and  established,  it  becomes  part  of  the 
law-merchant,  which  courts  of  justice  are  bound  to  know  and  recognize.  Such  has 
been  the  invariable  understanding  and  practice  in  Westminster-Hall  for  a  great  many 
years  :  there  is  no  decision  or  dictum  to  the  contrary  ;  [86]  and  justice  could  not  be 
administered,  if  evidence  were  to  lie  given,  toties  quoties,  to  support  such  usages,  an 
issue  being  joined  upon  them,  in  each  particular  case.  Williams,  J.  In  Alexander  v. 
Bitrckfield,  it  seems  to  have  been  treated  as  a  question  of  fact,  without  any  expression 
of  dissatisfaction  by  the  court]  Suse  v.  Pompe,  ante,  vol.  viii.,  p.  53!S,  is  also  an 
authority  to  shew  that  settled  customs  are  not  to  be  made  the  subject  of  evidence. 
In  Kikbyv.  Williams,  5  P>.  &  Aid.  815,  1  D.  &  R.  476,  the  question  was  as  to  how 
long,  as  between  the  bankers  and  the  customer,  the  former  were  entitled  to  hold  a 
cheque  drawn  upon  them  by  am  it  her  customer  before  they  determined  whether  they 
would  pay  it  or  not. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  a  rule  either  to  enter  a  nonsuit  or  for  a  new  trial.  The  action  was 
against  the  defendants,  bankers  at  Worthing,  for  a  neglect  of  their  duty  to  present  a 
cheque  upon  a  bank  at  Lewes  for  payment.  The  first  count  alleged  that  it  was  their 
duty  to  send  the  cheque  to  the  Lewes  bank,  by  the  post  of  the  day  on  which  it  was 
paid  in  at  Worthing  ;  and  the  second  count,  to  send  it  in  a  reasonable  time. 

The  evidence  was,  that  the  plaintiff'  paid  the  cheque  to  the  credit  of  his  account 
with  the  defendants  on  Friday  morning  the  8th  of  July,  and  that  the  defendants  sent 
it  by  Friday's  post  to  their  correspondents  in  London  for  presentation  at  the  country 
clearing-house  on  Saturday  to  the  correspondents  of  the  Lewes  bank.  Accordingly, 
the  cheque  was  so  presented,  and  sent  on  by  the  post  of  Saturday  to  the  bank  at 
Lewes,  where  it  arrived  on  Sunday  (practically  on  Monday),  and  the  payment  was 
refused,  there  being  then  no  effects  ;  but,  if  it  had  arrived  on  Saturday,  it  would  have 
been  paid. 

[87]  The  plaintiff  further  shewed  that  for  eighteen  months  preceding  the  8th  of 
July,  the  course  of  business  at  the  Worthing  bank  had  been,  to  send  cheques  on 
country  bankers  to  London  at  the  time  and  in  the  manner  in  which  this  was  sent; 
but,  before  the  courts  of  business  had  been  so  established  for  the  last  eighteen  months, 
it  had  been  the  custom  to  send  such  a  cheque  to  the  bank  of  the  drawee,  by  the  post 
of  the  day  on  which  it  was  received  :  and  that,  if  the  cheque  in  question  had  been  so 
sent  to  Lewes,  it  would  have  arrived  on  Saturday,  and  would  have  been  paid. 

The  judge  left  it  to  the  jury  to  say  whether  the  custom  before  the  last  eighteen 
months  had  been  as  above  described  :  and  the  jury  found  in  the  affirmative :  and  the 
judge  gave  leave  to  move  to  enter  a  nonsuit,  if  the  court  should  think  he  ought  to 
have  directed  a  verdict  for  the  defendant,  notwithstanding  the  evidence  and  this 
finding  on  the  custom  :  and  we  are  of  opinion  that  the  rule  for  a  nonsuit  should  be 
made  absolute. 

If  the  case  had  rested  on  the  question  of  reasonable  time,  the  usage  of  the  last 
eighteen  months,  in  the  absence  of  anything  to  the  contrary,  was  good  evidence  of 
what  was  reasonable,  and  so  there  would  have  been  no  evidence  that  the  defendant 
had  not  presented  in  a  reasonable  time. 

If  the  case  rested  on  the  legal  duty  alleged  in  the  first  count,  to  send  the  cheque 
to  the  drawee  by  the  first  post,  we  are  of  opinion  there  was  no  such  duty  in  law.  No 
authority  affirming  the  existence  of  such  a  duty  has  been  found  :  and  it  would  be 
unreasonable  to  require  that  the  holder  of  the  cheque  should  uniformly  part  with  the 
possession  of  the  instrument  proving  his  right  to  be  paid,  and  trust  it  to  the  party 
who  has  the  obligation  of  paying  it.  And,  although  such  a  course  might  be  pursued 
between  banks  corresponding  in  [88]  mutual  confidence,  yet  each  party  must  have  the 
option  of  bringing  it  to  an  end,  if  his  convenience  should  so  require. 

Where  the  course  of  sending  cheques  on  country  bankers  to  the  country  clearing- 
house in  London  has  not  been  adopted,  we  consider  that  the  time  in  which  a  banker 
holding  a  cheque  for  a  customer  ought  by  law  to  present  it,  is  defined  correctly  in  the 
case  of  Riekford  v.  Ridge,  2  Campb.  5:57.  There,  the  plaintiffs,  bankers  of  Aylesbury, 
had  discounted  for  the  defendant  a  cheque  on  Smith,  Payne  &  Smith,  of  London,  at 
noon  of  the  13th  of  June  On  the  14th,  the  plaintiffs  sent  it  to  Praed  it  Co.,  their 
London  agents,  for  presentment.     Praed  &  Co.  received   it  on   the   14th,  and   sent 
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it  for  presentment  on  the  loth,  when  payment  was  refused.  Notice  of  dishonour 
was  given  on  the  16th;  and  the  action  was  brought  to  recover  the  money  pair!  in 
discounting.  It  was  held  that  the  cheque  was  presented  in  time  ;  the  bank,  receiving 
the  cheque  on  the  13th,  was  not  bound  to  send  it  off  till  the  14th;  the  agent 
receiving  it  on  the  14th  was  not  bound  to  present  it  before  the  15th,  on  which  day 
it  was  done. 

Although  in  the  present  ease  the  cheque  was  on  a  country  banker,  and  the 
defendants  received  it  without  advancing  anything  on  it,  and  therefore  held  it  for 
their  customer,  the  plaintiff,  still  we  think  these  circumstances  make  no  difference  in 
respect  of  the  time  allowed  for  presentment.  Lord  Ellenborough  says  the  rule  which 
convenience  requires  must  be  adopted  ;  and  he  decided  as  above  stated. 

That  decision  has  been  recognized  and  acted  on,  and  establishes  the  general  rule 
in  all  cases  as  between  parties  to  the  cheque.  And  we  think  the  rule  applies  not  only 
as  between  the  parties  to  the  cheque,  but  as  between  banker  and  customer,  unless 
circumstances  exist  from  which  a  contract  or  duty  on  the  part  of  the  [89]  banker  to 
present  earlier,  or  to  defer  presentment  to  a  later  period,  can  be  inferred.  No  such 
circumstances  existed  here  ;  for,  it  was  admitted  that  the  alleged  usage  did  not  exist 
at  the  time. 

If  there  had  been  no  country  clearing-house,  the  defendant,  according  to  this  rule, 
receiving  the  cheque  on  Friday,  would  be  bound  to  send  it  by  Saturday's  post  to  their 
agent  at  Lewes  to  present;  and  that  agent  would  be  bound  to  present  it  not  later 
than  Monday.  On  Monday  the  cheque  was  presented  :  and  so  the  presentment  was 
in  time,  within  the  rule. 

We  therefore  consider  that  we  give  effect  to  the  leave  reserved  by  the  learned 
judge,  in  deciding  that  the  rule  to  enter  a  nonsuit  should  be  absolute. 

Rule  absolute. 


Sib  Thomas  Fremantle,  Bart.,  v.  The  London  and  North  Western  Railway 
Company.  Bliss  v.  The  London  and  North  Western  Railway  Gompany. 
April  22nd,  1861. 

[S.  C.  31  L.  J.  C.  P.  12;  9  W.  R.  611:  at  Nisi  Prius,  2  F.  &  F.  337.  Discussed, 
Harrison  v.  Southwark  and  Vauxhall  Water  Company,  [1891]  2  Ch.  413,  415.  See 
Athenian  v.  London  and  North  Western  Railway,  1905,  93  L.  T.  466.] 

In  an  action  for  injury  by  fire  alleged  to  have  been  caused  by  a  locomotive,  it  was 
proved  on  the  part  of  the  plaintiff  that  the  lire  broke  out  shortly  after  the  passing 
of  the  defendants'  engine,  and  that  that  engine  had  none  of  the  appliances  which 
had  been  long  in  use  to  prevent  sparks  or  hot  cinders  issuing  from  the  chimney  or 
the  fire-box,  and  that  there  was  no  other  way  of  accounting  for  the  fire  than 
assuming  it  to  have  been  caused  by  a  spark  or  cinder  from  the  engine. — For  the 
defendants,  the  evidence  of  several  scientific  witnesses  was  to  the  effect  that  the 
engine  in  question  was  so  constructed  that  it  was  unnecessary  to  provide  any  of 
the  safe-guards  suggested  by  the  plaintiff's  witnesses,  and  that  it  was  impossible 
that  sparks  or  cinders  could  have  been  thrown  out  by  it  so  as  to  cause  the  damage 
complained  of. — In  his  summing-up,  the  learned  judge,  after  a  careful  recapitulation 
of  the  evidence  on  both  sides,  left  it  to  the  jury  to  say  whether  or  not  there  had 
been  negligence  on  the  part  of  the  company  either  in  using  an  improperly  constructed 
engine  or  in  improperly  using  an  engine  of  the  description  mentioned  by  the 
defendants'  witnesses:     Held,  no  misdirection, 

These  were  actions  brought  respectively  by  the  landlord  and  the  tenant  of  certain 
farm  buildings  alleged  [90]  to  have  been  destroyed  by  a  fire  caused  by  the  emission 
of  sparks  from  an  engine  belonging  to  the  London  and  North  Western  Railway 
Company. 

The  cause  was  tried  before  W  illiams,  J.,  at  the  last  Spring  Assizes  for  the  county 
of  Buckingham,  <>n  the  part  oi  the  plaintiff  it  was  proved,  that  shortly  after  an 
engine  with  a  train  of  waggons  belonging  to  the  defendants  had  passed  the  spot, 
certain  coin  stacks  which  up  to  that  time  had  been  safe  were  disoovered  to  be  I  hi  ruing  ; 
that  the  fire  presently  communicated  itself  to  the  adjoining  farm-buildings  and 
destroyed  the  whole  of  them  ;   that  the  stacks  were  distant  about   forty  yards  from  the 
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railway  ;  and  that  there  was  no  other  way  of  accounting  for  the  fire  than  by  assuming 
it  to  have  been  caused  by  sparks  or  burning  cinders  issuing  from  the  chimney  or  the 
firebox  of  the  engine. 

It  was  also  proved  by  engineers  and  other  scientific  persons  that  it  was  the  practice 
to  supply  the  chimneys  of  locomotive  engines  with  wire-gauze  bonnets,  or  spark- 
catchers,  or  the  fire-box  with  Venetian  blinds,  in  order  to  prevent  accidents  of  this 
sort,  and  that  the  engine  in  question  had  neither  of  these  appliances. 

On  the  part  of  the  defendants,  the  following  witnesses, — viz.  William  Fairbairn, 
James  Nasmith,  James  Fenton,  Edward  Woods,  James  Hinton  Bovill,  and  Benjamin 
Fothergill  (all  civil  engineers  of  eminence),  Mathew  Kirtley,  James  Edward  M'Connell, 
Robert  Sinclair,  and  Archibald  Sturrock  (locomotive  engineers  respectively  to  the 
Midland,  the  London  and  North  Western,  the  Eastern  Counties,  and  the  Great 
Northern  railway  companies),  and  Richard  Peacock,  Edward  Slaughter,  and  George 
Crowe  (engine-manufacturers), — stated  that  bonnets  and  Venetian  blinds  had  ceased 
to  be  in  general  use  for  the  last  fifteen  years  (except  on  the  South  Wales  railway, 
where  the  engines  were  [91]  worked  at  a  high  pressure,  and  the  line  passed  through 
a  woody  country),  the  improved  construction  of  locomotives  rendering  them 
unnecessary;  that  the  "  spark -catcher  "  was  in  use  only  in  America,  where  wood  was 
principally  used  for  fuel ;  and  that  the  engine  in  question  was  so  constructed  as  not 
to  require  any  of  those  appliances.  The  engine-driver  and  the  breaksman  who  were 
with  the  train  at  the  time  were  also  called  ;  and  the}'  distinctly  negatived  the  emission 
of  any  sparks  or  fire  from  the  engine  upon  the  occasion  in  question.  And  it  was 
elicited  from  some  of  the  plaintiff's  witnesses  that  about  an  hour  before  the  fire  was 
discovered,  two  labourers,  one  of  whom  was  an  habitual  and  the  other  an  occasional 
smoker,  had  been  seen  near  the  stack  which  first  caught  fire :  but  there  was  no 
evidence  that  either  of  these  persons  had  smoked  there. 

On  the  part  of  the  defendants  it  was  submitted,  on  the  authority  of  the  decision 
of  the  Exchequer  Chamber  in  the  case  of  Vaughan  v.  The  Tuff  Vale  Railway  Company, 
5  Hurlst.  eV  X.  679,  that  a  railway  company  authorized  by  the  legislature  to  use 
locomotive  engines,  is  not  responsible  for  damage  from  fire  occasioned  by  sparks 
emitted  from  an  engine  travelling  on  their  railway,  provided  they  have  taken  every 
precaution  in  their  power,  and  adopted  every  means  which  science  can  suggest  to 
prevent  injury  from  fire,  and  are  not  guilty  of  negligence  in  the  management  of 
the  engine. 

In  his  instruction  to  the  jury,  the  learned  judge  began  by  telling  them  that  it 
could  not  now  be  disputed  that,  since  the  legislature  has  thought  fit  to  authorize  the 
use  of  locomotive  engines  on  railways,  the  companies  who  under  that  authority  use 
on  their  lines  these  engines,  calculated  as  they  are  to  interfere  in  some  respect  with 
the  ordinary  rights  of  enjoyment  [92]  of  property  by  others,  are  yet  not  responsible 
for  the  consequences  of  so  using  them,  provided  they  are  not  guilty  of  any  negligence 
either  in  respect  of  the  proper  construction  or  the  proper  furniture  of  their  engines, 
or  in  respect  of  the  proper  use  and  conduct  of  them  when  they  shall  have  been  so 
properly  constructed  and  furnished.  He  then  told  them  that  there  were  two  questions 
for  their  consideration, — first,  whether  the  destruction  of  the  plaintiff's  property  was 
caused  by  the  emission  of  a  spark  or  fire  or  glowing  cinder  from  the  company's  engine, 
— secondly,  whether  it  was  attributable  to  negligence  on  the  part  of  the  company 
either  in  respect  of  employing  an  engine  which  was  not  properly  constructed  or 
furnished,  or  which  was  in  an  improper  condition  as  to  repairs,  or  in  respect  of  the 
careless  and  improper  management  of  the  engine  by  the  driver  of  it.  He  then 
proceeded  to  say, — "It  remains  to  consider  what  is  to  be  regarded  as  negligence  on 
the  part  of  the  company,  for  the  consequences  of  which  they  are  to  be  held  responsible. 
Now,  as  to  that,  the  company,  in  the  construction  of  their  engines,  are  not  only  bound 
to  employ  all  due  care  and  all  due  skill  for  the  prevention  of  mischief  accruing  to  the 
property  of  others  by  the  emission  of  sparks  or  any  other  cause,  but  they  are  bound 
to  avail  themselves  of  all  the  discoveries  which  science  has  put  within  their  reach  for 
that  purpose,  provided  they  are  such  as  under  the  circumstances  it  is  reasonable  to 
require  the  company  to  adopt.  For  example,  if  the  danger  to  be  avoided  were 
insignificant  or  very  unlikely  to  occur,  and  the  remedy  suggested  were  very  costly  or 
very  troublesome,  or  such  as  interfered  materially  with  the  efficient  working  of  the  engine, 
then  you  will  have  to  say  whether  it  could  reasonably  be  expected  that  the  company 
should  adopt  such  a  remedy  for  such  an  evil.  On  the  other  hand,  if  the  risk  were  consider- 
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able,  and  [93]  if  the  expense  or  trouble  or  inconvenience  of  providing  the  remedy  is  not 
great  in  proportion  to  the  risk,  then  you  would  have  to  say  whether  the  company  could 
reasonably  be  excused  from  availing  themselves  of  such  a  remedy  because  it  might 
to  some  extent  be  attended  with  costs  or  other  disadvantage  to  themselves.  Bat, 
perhaps,  in  the  view  that  you  may  take  of  this  case,  these  considerations  are  not  of 
any  very'great  importance,  because  the  company  have  in  fact  rested  their  defence  as 
to  the  first  question  on  this  mainly,  that  the  engine  in  question  was  so  constructed, 
and  had  incorporated  so  many  improvements,  that  it  could  not  by  possibility  have 
emitted  sparks  so  as  to  cause  the  mischief  charged,  unless  there  was  negligence  either 
in  using  the  engine  in  an  improper  condition  as  to  repairs,  or  negligence  on  the  part 
of  the  driver  in  improperly  working  the  engine.  Now,  if,  after  having  considered  the 
evidence  which  has  been  brought  before  you,  you  can  come  to  no  other  conclusion 
than  that  there  was  no  negligence  in  respect  of  the  condition  of  the  engine  and  no 
negligence  or  improper  conduct  on  the  part  of  the  driver  in  working  the  engine  ;  if 
you  further  adopt  the  view  presented  by  the  witnesses  on  the  part  of  the  defendants, 
that  it  was  impossible,  looking  at  the  construction  of  the  engine,  that  sparks  could 
have  been  emitted  such  a  distance  from  the  engine  ;  then  I  need  not  tell  you  there  is 
an  end  of  the  case, — because  then,  upon  the  first  question,  you  will  necessarily  come 
to  the  conclusion  that  the  plaintiffs  have  failed  to  make  out  their  first  assertion,  viz. 
that  the  fire  was  caused  by  a  spark  or  a  heated  cinder  which  had  been  emitted  from 
the  chimney  of  the  engine.  But,  if  you  should  think,  notwithstanding  the  evidence 
on  the  part  of  the  defendants,  that  the  destruction  of  the  plaintiff's  property  was 
caused  by  a  spark  emitted  from  the  defendants'  engine,  then  you  [94]  will  have  to 
consider  whether  the  defendants'  evidence  with  respect  to  the  nature  and  construction 
of  the  engine  is  not  cogent  against  them  upon  the  second  question.  Because,  if  the 
engine  is  of  such  a  quality,  and  is  so  constructed,  and  has  so  many  modern  improve- 
ments that  no  spark  could  be  emitted  from  it  that  could  have  caused  the  mischief, 
unless  there  had  been  negligence  either  in  the  condition  or  the  working  of  the  engine  ; 
if  you  are  of  opinion  that  a  spark  or  cinder  was  emitted  and  did  cause  the  mischief, 
then  you  will  say  whether  it  does  not  necessarily  follow  that  there  must  have  been 
negligence  either  in  the  condition  of  the  engine  or  in  the  conduct  of  the  driver  in 
working  it."  A  little  further  on  he  said, — If,  without  adopting  the  evidence  to  that 
extent,  you  should  adopt  it  to  the  extent  of  saying  that  with  such  an  engine  it  was 
a  highly  improbable  and  most  remote  contingency  that  any  lighted  cinder  could  be 
ejected  from  an  engine  so  constructed,  then  you  would  have  to  say  whether  it  is  reason- 
able that  the  defendants  should  be  required  to  resort,  to  contrivances  for  a  remedy, 
which,  according  to  the  evidence  on  the  part  of  the  defendants,  would  materially  inter- 
fere with  the  working  efficiency  of  the  engine ;  and  you  would  have  further  to  say 
whether  any  negligence  could  be  fairly  imputable  to  them  by  reason  of  having  omitted 
to  adopt  a  remedy  under  such  circumstances. 

The  learned  judge  then  proceeded  to  comment  upon  the  evidence,  reminding  the 
jury  that  the  onus  of  .shewing  that  the  fire  really  was  caused  by  a  spark  or  ignited 
coal  from  the  defendants'  engine  lay  on  the  plaintiff,  and  concluded  as  follows, — 
"Now,  that  being  the  evidence  on  the  part  of  the  plaintiff,  it  is  opposed  by  all  the 
evidence  on  the  part  of  the  defendants.  The  question  is,  whether  notwithstanding 
the  evidence  of  impossibility  which  has  been  adduced  by  all  that  [95]  numerous 
company  of  witnesses,  do  you  nevertheless  think  that  the  plaintiffs  have  established 
the  fact  that  the  fire  could  not  be  accounted  for  upon  any  other  supposition  than  that 
it  must  have  come  from  the  engine.  If  you  do,  then  I  must  repeat  that  all  this 
evidence  that  is  so  powerful  upon  the  first  question  is  cogent  against  the  defendants 
upon  the  second,  because  it  then  goes  to  shew  that  the  lire  was  occasioned  by  an 
engine  which  was  so  perfect  in  its  quality  that  nothing  could  have  caused  the  emission 
of  sparks  except  negligence,  either  in  the  condition  of  the  engine  or  in  tho  way  in 
which  it  was  worked  by  the  driver;  and  therefore  the  evidence  then  becomes  cogent 
the  other  way.  I!ut  there  is  hi  the  other  hand  this  supposition,  which  involves  the 
only  other  remaining  question  fco  which  I  shall  now  call  your  attention.  It  is  possible 
that  you  may  think  thai  the  circumstances'  of  the  fire  are  such  as  to  lead  you  to  tho 
conclusion  that  these  gentlemen  (the  defendants' witnesses),  in  spite  of  all  their  science, 
and  in  spite  of  the  experiments,  must  lie  mistaken,  and  that  nothing  could  have 
occasioned  the  lire  bu1  a  spark  or  cinder  from  the  engine;  and  therefore,  though  von 
may  withhold  y •  credit  from  these  gentlemen  to  the  full  extent  of  its  being  impos 
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sible  that  the  fire  could  have  issued  from  the  engine,  and  so  find  in  favour  of  the 
plaintiff  upon  the  first  question,  it  is  possible  that  you  may  give  them  credit  so  far, 
that,  although  you  do  not  think  they  are  right  in  saying  that  it  was  impossible  that 
the  fire  could  have  been  caused  by  the  engine,  yet,  according  to  their  evidence,  it  was 
so  remote  a  contingency,  so  great  an  improbability  that  the  fire  should  happen  there- 
from, then  the  question  arises  for  you  to  determine,  was  it  reasonable  to  require  from 
the  company  that  they  should  use  these  precautions  of  bonnets  and  other  contrivances, 
so  incumbering  the  working  of  their  engine,  to  meet  [96]  a  risk  so  remote  and  so 
improbable?  You  must  apply  your  minds  to  that  question,  and  say  whether  you  think 
that  it  is  reasonable  that  they  should  be  required." 

The  jury  returned  a  verdict  in  each  case  for  the  plaintiff,  the  amount  to  be  ascer- 
tained, by  arrangement  between  the  parties,  by  an  arbitrator. 

Bovill,  Q.  C.  (with  whom  were  Mills,  Q.  C.,  and  A.  K  .Stephenson),  on  a  former 
day  in  this  term,  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence.  He  submitted,  upon  the  authority  of  the  case  of 
/  aiighan  v.  The  Taff  Vale  Railway  Company,  5  Hurlst.  &  N.  679,  that  a  railway  company 
authorized  by  the  legislature  to  use  locomotive  engines,  is  not  responsible  for  damage 
from  fire  occasioned  by  sparks  emitted  from  an  engine  travelling  on  their  railway, 
provided  they  have  taken  every  precaution  in  their  power  and  adopted  every  means 
which  science  can  suggest  to  prevent  injury  from  fire,  and  are  not  guilty  of  negligence 
in  the  management  of  the  engine  ;  and  therefore  that  in  this  case  it  was  incumbent  on 
the  plaintift'to  shew  not  only  that  the  fire  of  which  he  complained  was  caused  by 
sparks  or  cinders  emitted  from  the  defendants'  engine,  but  also  that  the  defendants 
had  been  guilty  of  some  negligence  either  in  working  a  defective  engine,  or  in 
improperly  working  an  efficient  one  ;  and  that,  taking  the  whole  summing-up  together, 
it  amounted  to  this, — that,  assuming  the  engine  to  have  been  of  the  best  possible  con- 
struction, and  that  the  company  had  been  guilty  of  no  negligence  in  any  other  respect, 
it  was  for  the  jury  to  say  whether  or  not  the  company  should  have  adopted  some  of 
the  contrivances  for  diminishing  danger  which  had  been  suggested  by  the  plaintifl's' 
witnesses.  [Willes,  J.  In  Vaughan,  v.  [97]  The  Taff  Vale  Railway  Company,  the  parties 
afterwards  came  before  me  at  Chambers,  and  I  made  an  order,  by  consent,  staying  the 
proceedings  on  payment  of  the  damages  and  costs.  The  company  in  that  case  had 
allowed  the  embankments  of  their  railway  to  be  in  such  a  state  as  to  become  peculiarly 
liable  to  ignite  from  anything  that  might  fall  from  an  engine.]  The  whole  tendency 
of  the  summing-up  here  was,  to  remove  all  discretion  from  the  jury. 

Erle,  C.  J.  We  will  take  an  opportunity  of  referring  to  my  Brother  Williams,  and 
will  on  a  future  day  communicate  the  result  of  our  deliberation. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  we  are  of  opinion  that  there  should  be  no  rule, — not  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  as  there  was  evidence  which 
supported  the  finding  of  the  jury,  and  the  judge  is  not  dissatisfied  ;  not  for  mis- 
direction. 

Mr.  Bovill  relied  upon  the  law  laid  down  in  Vaughan  v.  The  Taff  Vale  Railway 
I  'ompany,  5  Hurlst.  &  N.  679,  that  railway  companies  are  not  responsible  for  damage 
arising  from  the  use  of  locomotive  engines  on  a  railway,  unless  they  are  guilty  of 
negligence  either  in  respect  of  the  construction  or  the  furniture  or  the  conduct  of  such 
engines;  and  he  contended  that  a  railway  company  would  not  be  guilty  of  negligence 
in  respect  of  the  construction  of  their  engines,  if  that  construction  was  the  best  adapted 
both  to  prevent  the  damage  complained  of  and  also  to  be  efficient  in  power  :  and  that, 
if  the  construction  was  that  which  was  best  adapted  for  those  purposes  in  known 
prac-[98]-tical  use  at  the  time  the  alleged  cause  of  action  arose,  the  duty  of  the 
company  was  performed.  He  then  alleged  that  the  witnesses  for  the  defendant  proved 
that  the  engine  in  question  was  of  that  construction  ;  and  that  there  was  a  misdirec- 
tion in  telling  the  jury  to  consider  whether  in  respect  of  such  an  engine  it  was  in 
their  opinion  reasonable  to  require  that  the  defendants  should  have  recourse  to  some 
one  of  the  protections  described  in  the  evidence  to  be  useful  in  the  case  of  an  engine 
which  emits  sparks  likely  to  produce  mischief;  and  our  attention  was  drawn  to  certain 
paragraphs  supposed  to  mean  that  there  might  be  negligence  if  the  jury  thought  that 
other  precautions  against  fire  might  have  been  adopted  by  the  company  beyond  the 
best  in  known  practical  use  at  the  time. 
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But,  upon  reading  the  whole  summing-up  together  we  do  not  find  that  the  judge 
expressed  any  such  opinion.  He  stated  that  the  evidence  for  the  defendants  was 
extremely  powerful  to  shew  that  the  engine  was  of  the  best  known  construction  :  but 
he  also  stated  the  evidence  of  the  plaintiff's  witnesses,  that,  in  their  opinion,  with  the 
engine  in  question,  the  risk  of  causing  mischief  by  sparks  was  not  improbable,  and 
that  the  engine  was  so  constructed  as  to  be  dangerous,  without  a  precaution  of  some 
kind  :  and  he  left  to  the  jury  to  decide  whether  they  believed  either  the  plaintiff's  or 
the  defendants'  witnesses  on  this  point :  and  he  also  left  to  them  to  consider  whether 
each  set  of  witnesses  might  not  have  been  mistaken  in  the  degree  of  excellence  or  of 
defect  imputed  to  the  engine ;  and,  if  so,  it  was  still  for  them  to  decide  either  for  the 
defendants,  if  no  further  precautions  could  with  reason  be  required,  or  for  the  plaintiff, 
if  they  were  in  reason  requisite. 

We  are  fully  sensible  of  the  importance  to  railway  companies  of  the  considerations 
adverted  to  by  Mr.  [99]  Bovill ;  and  we  should  grant  the  rule  if  we  saw  any  doubt 
about  the  correctness  of  the  summing-up.  But,  as  it  appears  to  us  that  there  was  a 
conflict  of  testimony  upon  a  question  of  degree  which  was  necessarily  for  the  jury, 
and  that  the  learned  judge  left  to  them  all  the  questions  raised  before  him  with  clear 
discrimination  and  sound  judgment,  the  rule  must  be  refused. 

Rule  refused. 


The  Guardians  of  the  Poor  of  the  Cambridge  Union,  Appellant*  ,• 
Mary  Parr,  Respondent.     April  22nd,  1861. 

[S.  C.  30  L.  J.  M.  C.  241  ;  4  L.  T.  323 ;  7  Jur.  N.  S.  1303 ;  9  W.  R.  636.] 

A  woman  obtained  an  order  for  the  admission  of  herself  and  her  two  children  (aged 
respectively  seven  and  four  years)  into  the  workhouse  of  the  union  of  the  borough 
within  which  her  place  of  abode  was  situate,  and  at  six  in  the  evening  took  the 
children  to  the  outer  gate  of  the  workhouse  and  left  them  there  with  the  order, 
returning  herself  to  her  own  house  : — Held,  not  a  "  running  away  "  from  her  children 
within  the  4th  section  of  the  Vagrant  Act,  5  GL  4,  c.  83. 

At  a  petty  sessions  held  at  Cambridge  on  the  12th  of  November,  1860,  Mary  Pan- 
appeared  to  answer  an  information  and  complaint  by  the  clerk  to  the  guardians  of 
the  poor  of  the  Cambridge  Union,  which  charged  that  the  respondent,  on  the  1st  of 
November,  1860,  at  the  parish  of  St.  Andrew-the-Less,  in  the  said  borough,  did  then 
and  there  run  away  from  her  two  children  whom  she  was  then  and  there  legally  bound 
to  maintain,  and  did  then  and  there  leave  them  chargeable  to  the  said  poor  law  union, 
against  the  form  of  the  statute  in  such  case  made  and  provided.  The  justices,  after 
hearing  the  evidence  produced  in  support  of  the  said  information  and  complaint, 
dismissed  the  same. 

The  appellants  being  dissatisfied  with  that  decision,  demanded  a  case  setting  forth 
the  facts  and  ground-,  of  the  determination  for  the  opinion  of  this  court  pur-[100j-suant 
to  the  20  &  21   Vict.  c.  43.     The  following  ease  was  thereupon  stated  : — 

It  was  proved  that  the  respondent,  being  a  widow,  on  the  1st  of  November,  1860, 
applied  to  the  relieving  -officer  of  the  said  union,  and  obtained  an  order  for  the  admission 
of  herself  and  her  two  children, aged  respectively  seven  and  four  years,  into  the  work- 
house of  the  said  union,  situate  at  the  borough  aforesaid,  and  at  6  o'clock  on  the 
evening  of  the  day  she  took  them  to  the  outer  gate  of  the  said  union  workhouse  and 
rang  the  bell.  She  then  put  the  order  for  admission  into  the  hands  of  her  eldest  child, 
and  immediately  went  away,  leaving  the  said  two  children  at  the  gate.  The  porter 
who  answered  the  bell  saw  a  woman  (who  was  proved  to  be  i he  respondent)  in  the 

act  of  leaving  the  said  gate  ;  and  stated  that,  when  he  arrived  at  such  gate,  she  had 
left,  and  the  two  children  were  waiting  there  with  the  said  order  for  admission  to  the 
said  workhouse;  and  that  he  thereupon  admitted  the  said  two  children,  and  they 
continued  in  the  workhouse  and  chargeable  to  the  common  fund  of  the  said  union 
from  that  time  until  the  time  of  hearing  the  said  complaint. 

The  respondent  did  not  either  at  or  after  tin:  time  of  the  alleged  offence  leave  the 
said  borough  where  the  said  workhouse  is  situate,  and  where  she  usually  resides. 

The  ground  of  the  justices'  determination  to  dismiss  the  said  complaint  was,  that 
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the  facts  proved  against  the  respondent  did  not  amount  in  law  to  the  offence  charged 
in  the  information. 

The  question  for  the  opinion  of  the  court  of  Common  Pleas  was,  whether  the 
leaving  of  her  children  by  the  respondent  under  the  circumstances  proved  was  a 
"  running  away  and  leaving  her  children  chargeable,"  within  the  meaning  of  the 
4th  section  of  the  Vagrant  Act,  5  G.  4,  c.  83. 

[101]  Couch,  for  the  appellants.  The  question  is,  whether  the  respondent  had 
been  guilty  of  an  offence  within  the  meaning  of  the  5  G.  4,  c.  83,  s.  4,  which  provides 
that  persons  committing  certain  offences  therein  mentioned  shall  be  deemed  rogues  and 
vagabonds.  Amongst  the  offences  there  enumerated  is  the  following, — "every  person 
running  away  and  leaving  his  wife  or  his  or  her  child  or  children  chargeable,  or  whereby 
she  or  they  or  any  of  them  shall  become  chargeable  to  any  parish,  township,  or  place." 
The  point  is  one  of  considerable  importance  to  the  guardians  of  unions.  [Byles,  J. 
The  respondent  when  she  left  her  children  at  the  gate  of  the  union,  returned  to  the 
house  where  she  had  long  resided  and  where  she  was  well  known.  Surely  this  was 
no  running  away.]  The  governing  words  of  the  clause  are,  "leaving  his  or  her  child 
or  children  chargeable."  These  children  were  of  such  ages  that  the  poor-law  makes 
them  inseparable  from  their  mother :  this  matter  underwent  much  discussion  in  the 
case  of  The  Queen  v.  The  Inhabitants  of  Birmingham,  5  Q.  B.  210. 

The  language  of  this  section  differs  very  materially  from  that  of  the  former  statute 
upon  this  subject,  5  G.  1,  c.  8,  s.  1,  which,  after  reciting  that  divers  persons  run  or 
go  away  from  their  places  of  abode  into  other  counties  or  places,  and  sometimes  out 
of  the  kingdom,  some  men  leaving  their  wives,  a  child  or  children,  and  some  mothers 
run  or  go  away  leaving  a  child  or  children  upon  the  charge  of  the  parish  or  place 
where  such  child  or  children  was  or  were  born  or  last  legally  settled,  although  such 
persons  have  some  estates  which  should  ease  the  parish  of  their  charge  in  whole  or 
in  part,  enacted  "  that  it  should  and  might  be  lawful  for  the  churchwardens  or  over- 
seers of  the  poor  of  such  parish  or  place  where  any  such  wife  or  child  or  children  shall 
be  so  left,  upon  application  to  and  by  [102]  warrant  or  order  from  any  two  justices 
of  the  peace,  to  take  and  seize  so  much  of  the  goods  and  chattels,  and  receive  so  much 
of  the  annual  rents  and  profits  of  the  lands  and  tenements  of  such  husband,  father, 
or  mother,  as  such  two  justices  of  the  peace  as  aforesaid  shall  order  or  direct,  for  or 
towards  the  discharge  of  the  parish  or  place  where  such  wife,  child,  or  children  are 
left,  for  the  bringing  up  and  providing  for  such  wife,  child,  or  children,"  &&,  subject 
to  confirmation  by  the  sessions. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  justices  was  right.  The 
5  G.  4,  c.  83,  s.  4,  was,  I  think,  directed  against  persons  running  away,  in  the  sense 
of  absconding  or  concealing  themselves,  or  absenting  themselves  to  a  longdistance, 
and  leaving  their  wives  or  children  chargeable  to  the  parish.  Here,  the  respondent, 
it  appears,  having  obtained  an  order  for  the  admission  of  herself  and  her  two  children 
into  the  workhouse  of  the  union,  took  the  children  to  the  gate  of  the  union  workhouse 
and  rang  the  bell,  and,  placing  the  order  in  the  hands  of  one  of  the  children,  she  left 
them  at  the  gate,  and  returned  to  her  own  home  in  the  borough.  I  do  not  think  she 
is  liable  to  be  punished  for  this  as  a  person  who  has  ''run  away,"  leaving  her  children, 
within  the  meaning  and  intention  of  the  statute. 

Willes,  J.     I  am  of  the  same  opinion. 

Byles,  J.  I  am  entirely  of  the  same  opinion.  I  cannot  help  thinking  that  the 
language  of  the  5  G.  1,  c.  8,  s.  1,  affords  an  apt  explanation  of  what  is  meant  by 
"running  away"  in  the  4th  section  of  the  Vagrant  Act,  viz.  "running  or  going  away 
from  their  places  of  abode  into  other  counties  or  places,  and  sometimes  out  [103]  of 
the  kingdom."  Here,  neither  the  place  from  which  nor  the  place  to  which  the 
respondent  went,  is  within  these  words.  This,  be  it  observed,  is  a  criminal  case, 
and  therefore  the  respondent  has  a  right  to  a  strict  construction  of  the  act  of 
parliament. 

Keating,  J.,rwas  at  nisi  prius. 

Decision  affirmed. 


10  C.  B.  (N.  S.)  101.  COTESWORTH    V.  SPOKES  389 


COTESWORTH  AND  Another  v.  Spokes.     Feb.  25th,  1861. 

[S.  C.  30  L.  J.  C.  P.  220 ;  4  L.  T.  214  ;  7  Jur.  N.  S.  803 ;  9  W.  R.  436.     Considered, 
Thomas  v.  Fulham,  [1895]  2  Q.  B.  400.] 

Three  quarters'  rent  being  in  arrear  under  a  lease  containing  a  clause  of  re-entry  on 
non-payment  of  rent  within  twenty-one  days  after  each  quarter-day,  the  lessors,  on 
the  2nd  of  October,  distrained,  and  after  sale  of  the  distress  there  remained  due 
more  than  a  quarter  but  less  than  a  half-year's  rent.  The  lessors  on  the  2nd  of 
November  served  the  lessee  with  a  writ  in  ejectment  under  the  210th  section  of  the 
Common  Law  Procedure  Act,  1852  : — Held  that  the  action  was  not  maintainable, 
there  not  being  half  a  year's  rent  in  arrear  at  the  time  of  the  service  of  the  writ. 

The  defendant  was  tenant  to  the  plaintiffs  of  certain  premises  in  the  parish  of 
St.  (Jilcs,  Camberwell,  under  a  lease  bearing  date  the  24th  of  March,  1857,  for  a  term 
of  twenty-one  years,  at  the  yearly  rent  of  801.  payable  on  the  usual  quarter-days.  The 
lease  contained  a  power  of  re-entry  by  the  lessors  if  the  rent  should  be  in  arrear  for 
twenty  one  days. 

At  Michaelmas  Day,  1860,  rent  had  become  due  for  three  quarters:  and  the 
plaintiffs  on  the  2nd  of  October,  distrained  for  591.  6s.  6d.,  the  amount  of  arrears 
of  rent  then  due,  less  property-tax.  The  goods  were  sold  under  the  distress  on  the 
16th  of  October,  and  realized  261.  7s.,  leaving  321.  19s.  6d.  then  due,  to  countervail 
which  there  remained  nothing  upon  the  premises. 

On  the  2nd  of  November,  the  plaintiff's  served  the  defendant  with  a  writ  in  eject- 
ment under  the  210th  section  of  the  Common  Law  Procedure  Act,  1852  [104]  (15  &  16 
Vict.  c.  76,)  by  which  it  is  enacted  that,  "in  all  cases  between  landlord  and  tenant, 
as  often  as  it  shall  happen  that  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord 
or  lessor  to  whom  the  same  is  due  hath  right  by  law  to  re-enter  for  the  non-payment 
thereof,  such  landlord  or  lessor  shall  and  may,  without  any  formal  demand  or  re-entry, 
serve  a  writ  in  ejectment  for  the  recovery  of  the  demised  premises,  or,  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual  possession  of  the  premises, 
then  such  landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door  of  any  demised 
messuage,  or  in  case  any  such  action  in  ejectment  shall  not  be  for  the  recovery  of  any 
messuage,  then  upon  some  notorious  place  of  the  lands,  tenements,  or  hereditaments 
comprised  in  such  writ  in  ejectment,  and  such  affixing  shall  be  deemed  legal  service 
thereof,  which  service  or  affixing  such  writ  in  ejectment  shall  stand  in  the  place  and 
stead  of  a  demand  and  re-entry;  and,  in  case  of  judgment  against  the  defendant  for 
non-appearance,  if  it  shall  be  made  to  appear  to  the  court  where  the  said  action  is 
depending,  by  affidavit,  or  be  proved  upon  the  trial  in  case  the  defendant  appears,  that 
half  a  year's  rent  was  due  before  the  said  writ  was  served,  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises  countervailing  the  arrears  then  due, 
and  that  the  lessor  had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall 
recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
legally  demanded  and  a  reentry  made;  and,  in  case  the  lessee  or  his  assignee  shall 
permit  and  .suffer  judgment  to  be  had  anil  recovered  on  such  trial  in  ejectment,  and 
execution  to  be  executed  thereon,  without  paying  the  rent  and  arrears,  together'  with 
full  costs,  and  without  proceeding  for  relief  in  equity  within  six  months  after  such 
execution  executed,  then  [105]  and  in  such  ease  the  said  lessee,  his  assignee,  and  all 
other  persons  claiming  and  deriving  under  the  said  lease,  shall  lie  barred  and  foreclosed 

from  all  relief  or  remedy  in  law  or  equity,  other  than  by  bringing  error  for  reversal 

of  such  judgment,  in  case  the  same  shall  be  erroneous,  and  the  said  landlord  or  Le880r 
shall  from  thenceforth  hold  the  said  demised  premises  discharged  from  such  lease  ;  and 
if  on  such  eject ii lent  a  verdicl  shall  pass  for  the  defendant,  or  the  claimant  shall  be  non- 
suited therein,  then  in  every  such  case  such  defendant  shall  have  and  recover  his  costs  ; 
provided  that  nothing  herein  contained  shall  extend  to  bar  the  right  of  any  mortgagee 
of  such  lease,  or  any  pari  thereof,  who  shall  not  be  in  possession,  so  as  such  mortgagee 
ball  and  do,  within  six  months  after  such  judgment  obtained  and  execution  executed, 
pay  all  rent  in  arrear,  and  all  costs  and  damages  sustained  by  such  lessor  or  person 
entitled  to  the  remainder  or  reversion  as  aforesaid,  and  perforin  all  I  lie  covenants  and 
agreements  which  on  the  part  and  behalf  of  the  firsl  lessee  are  and  ought  to  be 
performed." 
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The  cause  was  tried  before  Byles,  J.,  at  the  first  sitting  at  Westminster  in  Hilary 
Term  last,  when  it  was  objected  by  the  defendant  (who  defended  in  person)  that  the 
plaintiff's  were  not  entitled  to  recover,  inasmuch  as  at  the  time  of  issuing  the  writ  half 
a  year's  rent  was  not  due. 

On  the  part  of  the  plaintiff's  it  was  submitted,  that  the  forfeiture  and  the  right 
to  proceed  under  the  statute  were  complete  when  the  given  amount  of  rent  became 
due  and  it  was  ascertained  that  there  was  no  sufficient  distress  to  countervail  the 
rent  due. 

The  learned  judge  ruled  in  favour  of  the  defendant,  on  the  ground  that  there  was 
not  half  a  year's  rent  in  arrear  at  the  time  of  serving  the  writ,  and  he  accordingly 
directed  a  verdict  to  be  entered  for  him, — reserv-[106]-ing  to  the  plaintiffs  leave  to 
enter  the  verdict  for  them  if  the  court  shuuld  be  of  opinion  that  his  ruling  was 
erroneous. 

Montague  Smith,  Q.  C,  in  the  course  of  the  term,  obtained  a  rule  nisi.  He  referred 
to  Brewer  d.  Lord  Onslow  v.  Eaton,  3  Dougl.  230,  and  Doe  d.  Lawrence  v.  Shawcross,  3  B. 
&  C.  752,  5D.  &R  711. 

The  defendant  shewed  cause  in  person,  contending  that  the  distress  was  an 
acknowledgment  by  the  lessors  that  the  tenancy  was  still  subsisting,  and  consequently 
a  waiver  of  the  forfeiture  ;  and  that  the  lessors  were  not  in  a  position  to  avail  them- 
selves of  the  210th  section  of  the  Common  Law  Procedure  Act,  1852,  unless  half  a 
year's  rent  was  clue  at  the  time  of  the  issuing  of  the  writ, — the  provision  being  a  highly 
penal  one,  and  therefore  to  be  construed  strictly. 

Montague  Smith,  Q.  C,  and  Prentice,  in  support  of  the  rule.  There  clearly  was 
no  waiver.  Waiver  implies  intention.  A  landlord  cannot  waive  a  forfeiture  until  he 
knows  it  exists.  Here,  the  forfeiture  was  not  complete  at  the  time  the.  distress  was 
taken  :  it  only  became  so  when  the  distress  was  found  to  be  insufficient  to  countervail 
the  arrears  of  rent  (a)1.  In  Brewer  v.  Lord  Onslow  v.  Eaton,  3  Dougl.  230,  in  ejectment 
under  the  4  G.  2,  c.  28,  on  a  right  of  re-entry  for  non-payment  of  rent,  it  was  held 
that  the  taking  an  insufficient  distress  after  the  forfeiture  for  rent  accruing  before  was 
not  a  waiver  of  the  right  to  re-enter.  Lord  Mansfield  said  :  "The  statute  speaks  of  a 
land-lord  'who  hath  by  law  a  light  to  re-enter,'  which  [107]  means  a  right  to  re-enter 
reserved  to  him  in  the  lease.  At  common  law,  the  distress  operated  as  a  waiver  of  the 
forfeiture  which  occurred  on  the  non-payment  ;  but  here  the  distress  affords  no 
presumption  that  the  landlord  has  waived  the  forfeiture,  because,  as  the  statute  requires 
him  to  prove  on  the  trial  that  no  sufficient  distress  was  to  be  found  on  the  premises 
countervailing  the  arrears  due,  he  has  distrained  in  order  to  complete  the  title  given 
him  by  the  statute  "  (o)a.  In  Doe  d.  Smelt  v.  Fuchau,  7  East,  286,  it  was  held  that,  under 
a  proviso  in  a  lease  for  the  re-entry  of  the  landlord  in  case  the  rent  should  be  in  arrear 
for  fourteen  days  and  no  sufficient  distress  found  upon  the  premises,  he  was  entitled  to 
recover  in  ejectment,  on  proof  of  half  a  year's  rent  due  at  Lady-Day,  and  no  distress 
on  the  premises  on  some  day  in  May,  and  the  declaration  served  on. the  6th  of  June, — 
the  defendant  giving  no  evidence  to  rebut  the  inference  that  there  was  no  sufficient 
distress  on  the  premises  within  the  terms  of  the  proviso,  as  by  shewing  that  there  was 
a  sufficient  distress  on  the  premises  in  May  up  to  the  day  of  the  demise  inclusive,  or 
on  the  6th  of  June,  when  the  declaration  was  served,  if  that  were  material  with  reference 
to  the  statute  4  G-.  2,  c.  28  :  for,  on  such  proof  by  the  plaintiff,  the  statute  dispeuses 
with  proof  of  a  demand  of  the  rent  on  the  day  it  became  due.  "  If,"  says  Lord 
Ellenborough,  in  the  course  of  the  argument,  "  the  landlord  find  no  sufficient  distress 
on  the  premises  on  any  day  after  the  rent  is  in  arrear,  and  the  rent  be  not  paid  for 
fourteen  days  after  it  is  due,  surely  the  right  of  entry  accrues."  And,  in  giving 
judgment,  the  court  say:  "The  plaintiff  gave  in  evidence,  that,  some  time  in  May, 
which  was  after  the  rent  had  fallen  in  arrear  for  more  than  fourteen  days,  [108]  there 
was  no  sufficient  distress  on  the  premises.  That  was  prima  facie  evidence  at  least  to 
call  upon  the  defendant  to  shew  that  there  was  a  sufficient  distress  on  the  premises 
within  the  terms  of  the  proviso.  And  the  jury  might  presume  from  the  evidence  of 
there  being  no  sufficient  distress  some  time  in  May,  that  there  was  none  in  May  before 
the  2nd,  when  the  demise  is  laid,  nor  on  the  6th  of  June,  when  the  declaration  was 

(a)1  Meaning,  the  lessor's  right  to  avail  themselves  of  the  210th  section  of  the 
Common  Law  Procedure  Act,  1852. 

(a)2  See  the  note  at  the  end  of  that  case. 
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served,  if  that  were  material ;  unless  the  defendant  shewed  that  there  was."  In  Doe  d. 
Lawrence  v.  •Shawcross,  3  B.  &  C.  752,  5  D.  &  K.  711,  it  was  held  that,  by  the  statute 
4  G.  2,  c.  28,  s.  2,  the  service  of  the  declaration  in  ejectment  is  substituted  for  the 
the  demand  of  the  rent,  which  at  common  law  must  have  been  made  upon  the  day  when 
the  forfeiture  accrued  in  case  of  non-payment  of  rent,  and  therefore  that  it  was  no 
ground  of  nonsuit  in  ejectment  that  the  declaration  was  served  on  a  day  subsequent  to 
the  day  on  which  the  demise  was  laid,  that  being  after  the  rent  became  due ;  because 
the  title  of  the  lessor  must  be  taken  to  have  accrued  on  the  day  when  the  forfeiture 
would  have  accrued  at  common  law  by  non-payment  of  the  rent.  Bayley,  J.,  there 
says  :  "  The  plaintiff  is  entitled  to  recover  upon  proving  that  half  a  year's  rent  was  due 
before  the  declaration  in  ejectment  was  served,  that  no  sufficient  distress  was  found 
upon  the  premises,  and  that  he  had  a  power  to  re-enter.  I  am  of  opinion  that  the 
true  construction  of  the  statute  is  that  which  has  been  put  upon  it  for  ninety-five 
years,  viz.  that  it  substitutes  the  service  of  the  declaration  in  ejectment  for  the  demand 
of  rent,  which  at  common  law  must  have  been  made  upon  the  day  when  the  forfeiture 
was  to  accrue  in  case  of  its  not  being  paid."  There  is  no  great  hardship  in  this  con- 
struction ;  for,  the  lessee  may  regain  possession  of  the  premises  on  payment  of  the 
rent  in  arrear  and  costs.  [Williams,  J.  It  has  [109]  been  held  that  the  acceptance  of 
rent  accruing  after  a  forfeiture,  operates  a  waiver  :  see  Plowd.  Com.  133.]  There  has 
been  no  acceptance  of  reut  after  the  accruing  of  the  forfeiture.  The  lessors  distrained 
for  the  purpose  of  ascertaining  whether  or  not  there  was  a  sufficient  distress  upon  the 
premises  to  countervail  the  arrears  then  due.  [Willes,  J.  A  right  of  re-entry  for  breach 
of  covenants  in  a  lease  is  waived  by  the  lessor's  bringing  an  action  for  rent  accru- 
ing subsequently  to  the  breach,  with  knowledge  of  its  existence  :  Bendy  v.  Nicholl, 
ante,  vol.  iv.,  p.  37G.  It  would  seem,  therefore,  that  the  distress  for  the  rent  due  at 
Michaelmas  did  amount  to  a  waiver  of  an}7  forfeiture  for  any  previous  breaches  of 
covenant  which  were  capable  of  being  waived.  Erie,  G.  J.  The  plaintiffs  were  not 
in  a  condition  to  maintain  this  action  until  half  a  year's  rent  was  in  arrear,  and  twenty- 
one  days  had  expired,  and  there  was  the  absence  of  a  sufficient  distress  upon  the 
premises.  There  was  no  right  of  re-entry  for  the  rent  due  at  Midsummer,  because  no 
evidence  of  the  want  of  a  sufficient  distress:  and,  before  the  right  accrued  in  respect 
of  the  Michaelmas  rent,  the  plaintiffs  had  received  by  means  of  the  distress  261.  7s. 
Then,  at  the  end  of  the  twenty-one  days,  there  was  not  half  a  year's  rent  in  arrear. ) 
Bringing  an  action  for  rent  accruing  due  subsequently  to  the  breach  may  well  amount 
to  a  waiver:  but  distraining  is  a  mere  mode  of  ascertaining  whether  or  not  there  has 
been  a  complete  breach.  Until  that  step  is  taken,  it  cannot  be  ascertained  whether  or 
not  the  goods  upon  the  premises  will  be  sufficient  to  countervail  the  arrears  due. 
[Williams,.!.  When  do  you  say  you  ought  to  have  laid  the  demise  under  the  old 
form  of  procedure?]  Twenty-one  days  after  Michaelmas.  Cross  v.  Jordan,  22  Law  J., 
Exch.  70,  was  also  referred  to. 

Cur.  adv.  vult. 

[110]   WILLIAMS,  .1.,  now  delivered  the  judgment  of  the  court  (a)  : — 

This  was  an  action  of  ejectment  by  the  plaintiffs,  as  landlords,  to  recover  again  I 
tlir  defendant,  their  tenant,  the  demised  premises,  by  reason  of  a  forfeiture  of  the  lease 
incurred  by  the  non-payment  of  rent. 

At  the  trial  before  my  Urother  Byles,  it  appeared  that  the  rent  was  Mil  per  annum, 
payable  at  the  usual  quarterly  feast  days,  and  that  the  lease  entitled  the  lessor  to 
re-enter  if  the  rent  should  be  in  arrear  for  twenty  one  days.  At  Michaelmas  last  601. 
was  due  for  three  quartei  3  ending  on  that  day.  On  the  2nd  of  October,  the  plaint  ill's 
took  a  distress  for  those  arrears,  which,  on  the  L6thoi  October, realized  261.  7s.,  leaving 
due  321.  l'Js.  6d.  ;  so  that,  although  1 31.  L3s.  of  the  Midsummer  quarter's  rent  remained 
unsatisfied,  there  was  no  longer  one  half-year's  rent  in  arrear. 

On  the.  2nd  of  November  the  writ  was  served.  The  plaintiffs  did  not  proceed 
according  to  the  common  law,  by  a  formal  demand  of  the  rent,  but  Bought  to  avail 
theniselvo  ol  the  iMuth  section  of  the  Common  Law  Procedure  A.ct,  L852  (substituted 
for  the  I  G.  2,  c.  28,  s.  2),  by  which  it  is  enacted  that,  "in  all  cases  between  land 
lord  and  tenant,  as  often  as  it  shall  happen  that  one  half  year's  rent  shall  be  in  arrear, 
and  the  landlord  and  lessor  to  whom  the  same  is  due  hath  a  right   by  law  to  re-enter 

(n)  The  judges  present  at  the  argument    were  Erie,  ('.   J.,  Williams,  .1.,   \\  illo.  .1 
and  Keating,  J. 
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for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may,  without  any  formal 
demand  or  re-entry,  serve  a  writ  of  ejectment  for  the  recovery  of  the  demised  premises, 
&c,  which  service,  &c.  shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry." 
The  statute  proceeds  to  [111]  enact,  that,  if  it  shall  "  be  proved  upon  the  trial,  in  case 
the  defendant  appears,  that  half  a  year's  rent  was  due  before  the  said  writ  was  served, 
and  that  no  sufficient  distress  was  to  be  found  on  the  demised  premises  countervailing 
the  arrears  then  due,  and  that  the  lessor  had  power  to  re-enter,  then  and  in  every  such 
case  the  lessor  shall  recover  judgment  and  execution  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded,  and  a  re-entry  made,"  &c.  It  was  further  proved 
at  the  trial  that  no  sufficient  distress  was  to  be  found.  But  the  judge,  on  these  facts, 
ruled  that  a  verdict  ought  to  be  entered  for  the  defendant,  on  the  ground  that  a  half- 
year's  rent  was  not  in  arrear  at  the  time  the  writ  was  served.  And  we  are  of  opinion 
that  this  verdict  ought  not  to  be  disturbed. 

Mr.  Montague  Smith,  on  the  argument  of  the  rule  which  he  had  obtained,  in  pur- 
suance of  leave  reserved  at  the  trial,  to  enter  a  verdict  for  the  plaintiffs,  contended 
that  it  was  not  material  to  the  plaintiff's  right  under  the  statute  that  there  should 
be  half  a  year's  rent  due  to  the  lessors  at  the  time  they  served  the  writ,  because  the 
statute,  when  the  writ  has  been  served,  puts  the  parties  into  the  same  situation  as  if  a 
legal  demand  had  been  made  on  the  day  when  it  ought  to  have  been  made  at  common 
law,  and  the  title  must  be  taken  to  have  accrued  at  that  time,  i.e.  in  the  present  case, 
on  the  last  of  the  twenty-one  days  after  the  rent  became  due.  It  must  be  observed 
that  the  statute  enables  a  landlord  to  proceed  under  it  in  cases  where  there  shall  be 
half  a  year's  rent  in  arrear,  and  a  right  to  re-enter  for  the  non-payment  thereof,  i.e. 
for  non-payment  of  half  a  year's  rent;  see  Doe  J.  Dixon  v.  Roe,  7  C.  B.  134.  In  the 
present  case,  therefore,  no  right  to  re-enter  in  respect  of  the  rent  due  for  the  half-year 
which  ended  at  Michaelmas  could  be  relied  on,  because  it  never  was  in  arrear  for  twenty- 
one  days.  [112]  But  Mr.  Montague  Smith  contended,  that,  at  all  events,  a  complete 
title  accrued  on  the  twenty-first  day  after  the  Midsummer  rent  became  due:  and 
Doc  d.  Lawrence  v.  Shawoross,  3  B.  &  C.  752,  5  D.  &  R.  711,  was  cited.  That  case 
certainly  shews,  that,  in  cases  to  which  the  act  applies,  the  title  accrues  at  the  time 
when  the  demand  of  rent  ought  to  have  been  made  at  common  law.  But  the  statute 
authorizes  the  service  of  the  writ  "  as  often  as  it  shall  happen  that  one  half-year's  rent 
shall  be  in  arrear :  '  and  in  the  present  case  there  was  no  such  arrear  at  the  time  the 
writ  was  served.  The  case,  therefore,  is  not  within  the  act,  unless  the  words  "  shall 
be"  ought  to  be  construed  "shall  have  been."  But  there  is  nothing  unreasonable  in 
holding  that  the  statute  meant  to  confine  its  operation  to  cases  where  the  tenant  was 
six  months  in  arrear  at  the  very  time  when  the  landlord  had  recourse  to  this  statutory 
remedy.  It  is  not,  however,  necessary  for  us  to  decide  this  point,  because  we  are 
clearly  of  opinion  that  the  plaintiff  waived  any  breach  of  the  condition  of  re-entry 
which  accrued  earlier  than  Michaelmas,  by  distraining  for  the  Michaelmas  rent. 

Had  the  distress  been  confined  to  the  rent  due  at  Midsummer,  it  would  not  have 
waived  the  forfeiture  for  the  non-payment  of  that  rent,  as  appears  by  the  case  of 
Brewer  </.  Lord  Onslow  v.  Eaton,  3  Dougl.  230,  which  was  cited  by  Mr.  Smith.  But 
the  distinction  is  plain,  that,  though  a  distress  in  respect  of  rent  accruing  due  before 
the  breach  of  condition  is  no  waiver  of  it,  yet  a  distress  for  rent  accruing  after  such 
breach,  with  notice  of  it,  is  a  waiver  of  it,  because  such  a  distress  affirms  and  admits 
the  continuance  of  the  tenancy  up  to  the  day  when  the  rent  so  distrained  for  became 
due.  If  it  were  otherwise,  the  plaintiff's  would  by  this  action  establish  their  right  to 
the  possession  of  the  demised  premises,  and  to  deal  with  the  defendant  as  [113]  a 
trespasser  at  a  date  anterior  to  Michaelmas,  although  the  plaintiffs,  by  their  distress, 
have  treated  the  defendant  as  having  been  rightfully  in  possession  as  tenant  up  to 
that  date. 

For  these  reasons  we  are  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged. 

Martha  Draper,  Appellant;  John  Sperking,  Respondent.     April  22nd,  1861. 

[S.  C.  30  L.  J.  M.  G.  225  ;  4  L.  T.  365  ;  9  W.  R.  656.] 

The  owner  of  a  market,  by  her  agent,  placed  hurdles  in  the  public  street  for  the 
purpose  of  penning  sheep  on  market-clays,  for  which  she  received   certain    tolls. 
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The  droppings  of  the  sheep  created  a  nuisance  on  the  pavement,  which  the  justices, 
on  summons  under  the  Nuisances  Removal  Art,  L855,  L8  >V  19  Vict.  c.  121,  held  to 
have  been  created  by  the  "act,  default,  permission,  or  sull'eraiice  "  of  the  owner  of 
the  market,  within  the  meaning  of  the  12th  section  of  the  act,  and  made  an  order 
upon  her  to  remove  the  same  : — Held,  that  the  decision  of  the  justices  was  correct. 

The  following  case  was  stated  pursuant  to  s.  2  of  the  20  &  21  Vict,  c.  43,  for  the 
opinion  of  this  court  : 

At  a  petty  sessions  holden  at  Crewkerne,  in  and  for  the  division  of  Crewkerne,  in 
the  county  of  Somerset,  on  the  10th  of  June,  1860,  before  two  justices  of  the  peace  in 
and  for  the  said  county,  the  following  complaint  was  heard  and  determined  : — The 
complaint  was  preferred  by  John  Sperring,  the  inspector  of  nuisances  appointed  by 
the  nuisance  removal  committee  for  the  tything  of  Crewkerne  (hereinafter  called  the 
respondent),  against  Martha  Draper  (hereinafter  called  the  appellant),  under  s.  12  of 
the  18  &  19  Viet.  c.  121,  being  the  Nuisances  Removal  Act  for  England,  1855,  and 
charged  that,  on  the  3rd  of  April,  I860,  there  was,  on  a  certain  pavement  or  causeway, 
situate  in  Sheep-Market  Street,  in  Crewkerne  aforesaid,  in  front  of  a  messuage  or 
dwelling-house  in  the  possession  of  Sydney  Morris  Cornelius,  an  accumulation  or  deposit 
of  dung  or  filth  caused  by  the  penning  and  standing  of  sheep  on  the  said  pavement 
on  Saturday,  the  31st  of  March  previously,  being  a  market-day  at  Crewkerne  afore- 
said ;  and  that  the  same,  not  being  [114]  cleared  or  washed  away  after  the  removal  of 
the  said  sheep,  was  a  nuisance  or  injurious  to  health  ;  and  that  the  said  nuisance  was 
caused  by  the  act  or  default  of  the  appellant,  by  reason  that  the  appellant  used  or 
occupied  the  said  pavement  or  causeway  for  letting  pens  for  the  standing  of  sheep 
thereon  for  hire  and  reward,  and  had,  on  the  said  31st  of  March,  allowed  sheep  to 
stand  and  be  penned  for  a  long  space  of  time  on  the  said  pavement  or  causeway,  and 
had  received  tolls  and  profits  in  respect  thereof ;  and  that,  in  consequence  of  such 
standing  or  penning,  the  said  dung  or  filth  was  deposited  and  left,  and  the  appellant 
had  neglected  to  cleanse  or  wash  away  the  same,  and  to  remove  the  said  nuisance  so 
thereby  created  ;  and  that,  although  the  said  nuisance  had  since  the  said  3rd  day  of 
April  been  removed  or  discontinued,  there  was  reasonable  ground  for  believing  that  the 
same  or  the  like  nuisance  was  likely  to  recur  on  the  same  premises.  And  upon  such 
hearing,  the  justices,  considering  that  the  cause  of  nuisance  complained  of  did  exist  on 
the  said  pavement  on  the  said  3rd  of  April,  and  was  caused  by  the  act,  permission,  or 
default  of  the  said  .Martha  Draper,  and  that,  though  the  same  had  since  been  removed, 
a  similar  nuisance  would  be  likely  to  recur  on  the  said  premises,  did  by  their  order  in 
writing,  bearing  date  the  said  16th  of  June,  prohibit  the  appellant  from  allowing  to 
remain  on  the  said  premises  after  the  ship  were  removed  therefrom,  any  dung  or  tilth 
which  should  be  deposited  or  left  on  the  said  premises  by  reason  of  the  penning  or 
standing  of  such  sheep  thereon,  such  penning  or  standing  of  slice])  thereon  being  by 
the  act  or  sufferance  and  for  the  profit  of  the  said  Martha  Draper:  And,  if  the  said 
order  of  prohibition  should  be  infringed,  then  they  did  authorize  and  require  the  said 
nuisance  removal  committee  for  the  tything  of  Crewkerne  aforesaid  from  time  to  time 
to  enter  upon  the  said  premises  and  to  do  all  such  [115]  works,  matters,  and  things 
as  should  be  necessary  for  carrying  the  said  order  into  lull  execution  according  to  the 
said  Nuisances  Removal  Act  for  England,  L855. 

The  appellant  being  dissatisfied  with  this  determination  upon  the  hearing  of  the 
said  complaint  as  being  erroneous  in  point  of  law,  applied  to  the  justices  to  stale  and 
sign  a  case  set  ling  forth  the  facts  and  the  grounds  of  their  dele  run  nation  for  the  opinion 
thereon  of  lliis  court.      The  following  case  was  thereupon  staled  : — 

At  the  hearing,  it  was  proved,  on  the  part  of  the  complainant,  the  respondent  in 
tin-;  appeal,  that,  on  the  3rd  of  April  last,  a  nuisance  existed  mi  the  pavement  facing 

and  adjoining  a  house  in  Sheep-Market  Street,  Crewkerne,  occupied  by  Sidney  Minns 
Cornelius,  in  consequence  of  sheep  having  been  penned  thereon  the  previous  Saturday, 
tin-  -list  nt  March,  which  was  a  market-day;  that  the  nuisance  was  occasioned  by 

sheep-droppings  and  urine,  and  was  likely  to  recur;  that,  on  the  said  .'list  ol  March, 
the  sheep  pens  were  put   up  by   Richard  Lacey,  who  was  employed    for  the  purpo 

Thomas  Taylor  March,  the  market  bailiff  of  the  appellant  ;  thai  the  appellant  claims 

In  In'  the  owner  of  tin'  markets  and  fairs  held  in  the  town  of  < 'rewkerne,  and  to 
receive  tolls  in  respect  thereof  ;  that,  on  the  said  31st  of  March,  I  he  -aid  market-bailill 
received  of  a  Mr.    Harding  a  toll  of  5s.  for  one   hundred   sheep,  part   of   which    were 
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penned  on  that  day  on  the  aforesaid  pavement ;  that  the  hurdles  used  for  penning  the 
said  sheep  belonged  to  the  appellant ;  that,  on  large  market-days,  the  pens  extend  over 
the  pavement  two  or  three  feet  into  the  road,  and  on  fair  days  eight  or  nine  feet  into 
the  road,  but,  on  the  said  31st  of  March  only  the  pavement  and  a  shallow  open  gutter 
between  the  pavement  and  the  road  were  inclosed  by  the  pens  ;  that  there  is  on 
market-days  an  accumulation  of  droppings  from  cattle  [116]  in  the  public  road  where 
they  are  exposed  for  sale  ;  that  there  are  surveyors  of  the  highways  of  the  parish  of 
Crewkerne  ;  that  toll  is  always  paid  to  the  market-bailiff  for  sheep  sold  in  the  market, 
even  if  they  are  not  penned  ;  and  that  the  toll  for  sheep  is  Is.  a  score  at  the  markets, 
and  Is.  6d.  at  the  fairs. 

It  was  contended  on  the  part  of  the  defendant,  the  appellant,  that  there  was  no 
occupation  or  ownership  in  the  appellant,  within  the  meaning  of  the  Nuisances  Removal 
Act  for  England,  1855  ;  that  the  toll  is  inherent  to  the  market  claimed  by  the  appel- 
lant, and  that  she  is  entitled  to  an  easement ;  that  it  is  not  a  messuage,  land,  or 
tenement,  within  the  interpretation  clause  of  the  Nuisances  Removal  Act ;  that  the 
right  or  privilege  of  a  fair  or  market  is  only  a  temporary  easement,  and  the  enjoyment 
of  it  is  not  an  occupation  within  the  2nd  section  of  the  act ;  that,  there  being  surveyors 
of  the  highways,  and  the  nuisance  being  on  the  highway,  the  liability  to  cleanse  is 
between  the  occupiers  of  the  houses  and  the  surveyors  of  the  highways  ;  and  that 
the  toll  is  payable  in  respect  of  the  animal,  and  not  for  the  occupation  of  the  land. 

It  was  proved  on  the  part  of  the  appellant,  that  a  toll  of  Is.  a  score  was  payable 
for  sheep  penned  at  the  market,  even  if  not  sold  ;  that,  for  the  last  fifty-five  years  and 
upwards,  the  droppings  of  the  sheep  have  been  swept  away  by  the  occupiers  of  the 
houses  against  which  the  sheep  were  penned,  and  that  the  market-bailiff'  never  cleaned 
them  away,  except  any  that  might  be  on  the  pavement  which  comes  against  a  house 
of  the  appellant  in  Sheep-Market  Street,  and  those  droppings  he  only  cleaned  away  at 
such  times  as  the  house  was  unoccupied  ;  that,  sometimes  the  droppings  have  been 
allowed  by  the  occupiers  of  some  of  the  houses  to  remain  until  washed  away  by  the 
rain ;  and  that  occasionally  some  of  the  occupiers  of  houses  [117]  in  Sheep-Market 
Street,  instead  of  employing  their  own  servants  to  clean  the  pavement  after  a  market, 
paid  a  man  to  do  it. 

The  poor-rate  book  for  the  parish  of  Crewkerne  was  put  in,  and  in  it  the  appellant 
is  rated  as  follows  : — 


Names  of 
occupiers. 

Name  of 
owner. 

No. retail  in- 
to map. 

Na,^™rof  «-*■■ 

Quantity. 

Estimated  Rateable 
rental.          value. 

Draper, 
Martha. 

Herself. 

14  a. 
273  a. 

Tin'  market-house  and     Market 
market-place  .        .     Place. 

The  markets  and  fairs 

of  Crewkerne 
Hurdle  House    .         .   West  St. 

a.  r.  p. 

32  1 

2 

£     s.       £    s. 

60     0       40     0 

1   10          1      1 

34 

£61   10     £41     1 

The  justices  being  of  opinion  that,  from  the  appellant's  exercise  of  the  right  she 
claimed  to  erect  hurdles  on  a  market-day  at  Crewkerne,  and  to  inclose  ground  with 
such  hurdles,  without  the  consent  of  the  respondent,  and  from  her  allowing  the 
ground,  when  so  inclosed,  to  be  used  for  the  purpose  of  penning  sheep,  dining  the 
time  of  which  penning  the  ground  could  not  be  used  as  a  highway,  and  the  nuisance 
having  been  created  in  consequence  of  the  penning  of  sheep,  she  was  a  person  within 
the  12th  section  of  the  Nuisances  Removal  Act  for  England,  1855,  by  whose  permis- 
sion or  sufferance  the  nuisance  arose,  and  the  ground,  whilst  so  inclosed,  was  land  or 
tenement  within  the  meaning  of  the  act.  And  they  therefore  gave  their  determination 
against  the  appellant  in  the  manner  above  stated. 

The  questions  of  law  arising  on  the  above  statement  were,  whether  the  ground  over 
against  the  house  of  Sidney  Morris  Cornelius,  in  Sheep-Market  Street,  Crewkerne,  which 
the  appellant  inclosed  with  hurdles  [118]  on  the  31st  of  March  last,  was,  whilst  so 
inclosed,  land  or  tenement  within  the  meaning  of  the  Nuisances  Removal  Act  for 
England,  1855;  and  whether  the  inclosing  of  the  ground  by  the  appellant,  and  her 
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allowing  sheep  bo  be  penned  thereon,  rendered  her  liable  under  the  12th  section  of 

the  same  act,  as  the  person  by  whose  act,  default,  permission,  or  sufferance  the 
nuisance  arose.  Whereupon,  the  opinion  of  the  court  was  asked  on  the  said 
questions  of  law,  whether  or  not  the  justices  were  correct  in  their  determination  as 

aforesaid,  and  as  to  what  further  should  be  done  or  ordered  by  the  court  in  the 
premises. 

Welsby,  for  the  appellant  (a)1.  The  question  arises  upon  the  Nuisances  Removal 
Act,  1855,  18  &  19  Vict.  c.  121.  By  the  interpretation  clause,  s.  2,  "owner"  is  to 
include  "  any  person  receiving  the  rents  of  the  property  in  respect  of  which  that  word 
is  used,  from  the  occupier  of  such  property,  on  his  own  account,  or  as  trustee  or  agent 
for  any  other  person,  or  as  receiver  or  sequestrator  appointed  by  the  Court  of  Chancery 
or  under  the  order  thereof,  or  who  would  receive  the  same  if  such  property  were  let 
to  a  tenant ; "  and  the  word  "  premises,"  is  declared  to  "  extend  to  all  messuages, 
lands,  or  tenements,  whether  open  or  inclosed,  whether  built  on  or  not,  and  whether 
public  or  [119]  private."  The  word  "  nuisances  "  is  defined  by  s.  8  to  include,  amongst 
other  things  "any  premises  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health," 
or  "  any  accumulation  or  deposit  which   is  a  nuisance  or  injurious  to  health."     The 

11  th  section  gives  power  to  the  local  authority  to  enter  premises  to  abate  nuisances. 
And  s.  12  enacts  that,  "in  any  case  where  a  nuisance  is  so  ascertained  by  the  local 
authority  to  exist,  or  where  the  nuisance  in  their  opinion  did  exist  at  the  time  when 
the  notice  was  given,  and,  although  the  same  may  have  been  since  removed  or  dis- 
continued, is  in  their  opinion  likely  to  recur,  or  to  be  repeated  on  the  same  premises  or 
any  part  thereof,  they  shall  cause  complaint  thereof  to  be  made  before  a  justice  of  the 
peace;  and  such  justice  shall  thereupon  issue  a  summons  requiring  the  person  by 
whose  act,  default,  permission,  or  sufferance  the  nuisance  arises  or  continues,  or,  if 
such  person  cannot  be  found  or  ascertained,  the  owner  or  occupier  of  the  premises  on 
which  the  nuisance  arises,  to  appear  before  any  two  justices  in  petty  sessions  assembled 
at  their  usual  place  of  meeting,  who  shall  proceed  to  inquire  into  the  said  com- 
plaint ;  and  if  it  be  proved  to  their  satisfaction  that  the  nuisance  exists  or  did  exist 
at  the  time  when  the  notice  was  given,  or,  if  removed  or  discontinued  since  the 
notice  was  given,  that  it  is  likely  to  recur  or  to  be  repeated,  the  justices  shall 
make  an  order  in  writing  under  their  hands  and  seals  on  such  person,  owner,  or 
occupier,  for  the  abatement  or  discontinuance  and  prohibition  of  the  nuisance,  as 
thereinafter  (s.  13)  mentioned,  and  shall  also  make  an  order  for  the  payment  of  all 
costs  incurred  up  to  the  time  of  hearing  or  making  the  order  for  abatement  or  discon- 
tinuance or  prohibition  of  the  nuisance."  The  appellant  was  neither  owner  nor 
occupier  of  the  land  upon  which  the  nuisance  was  created,  nor  the  person  "by  whose 
act,  [120]  default,  permission,  or  sufferance  the  nuisance  arises  or  continues."  All 
that  she  does  is,  to  receive  the  market-tolls  and  (by  her  agent)  put  up  hurdles  for 
sheep  pens.  [Byles,  J.  She  may  be  lessee  of  the  franchise]  It  may  be  so.  Nothing 
appears  upon  the  face  of  the  case  as  to  the  person  in  whom  the  freehold  of  the  land 
is  vested.  It  clearly  can  be  no  part  of  the  duty  of  the  appellant  as  owner  of  the 
market  to  cleanse  the  public-  street  of  the  droppings  of  sheep  lawfully  penned  there. 

Kingdon,  contra  (a)2.     The  two  questions  reserved  by  the  justices  for  the  opinion 

(a)1  The  points  marked  for  argument  on  the  part  of  the  appellant  were, — 
"  1.   That  the  place  where  the  alleged  nuisance  existed  was  not  a  messuage,  land, 
or  tenement  within  the  meaning  of  the    Nuisances    Removal    Act,   1855:   2.   That  the 
appellant    was  nut   the  owner  or  occupier  thereof  within  the  meaning  of  that  act: 
:j.  That  the  appellant  was  not  a  person  whose  duty  it  was  under  the  said  act  to  pre 

\iiit  or  remove  the  said  alleged  nuisance:  -i.  That  the  alleged  nuisance  was  uot  in 
the  nature  of  a  recurring  nuisance  within  the  meaning  of  the  said  act:  5.  That,  for 
all  or  some  of  the  aforesaid  reasons,  the  justices  had  no  power  to  makes  prohibitory 
order  on  the  appellant  under  the  said  act." 

(a)'-  The  points  marked  for  argument  on  the  part  of  the  respondent,  were  as 
follows  : — 

"That  the  appellant  was  a  person  by  whose  act,  default,  permissi or  Bufferauce, 

I  In-  n  i  usance  In  question  arose,  within  the  meaning  of  the  I  2th  section  of  the  Nuisances 
Removal  Act ,  1 855  : 

"That  the  appellant  Wtt8  the  owner  or  occupier  of  the  premises  on  which  the 
nuisance  in  question  arose,  within  the  meaning  of   the:  said  section  of  the  said  act,  and 
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of  the  court  are, — first,  whether  the  ground  over  against  the  house  of  Sidney  Morris 
Cornelius  in  Sheep-Market  Street,  Crewkerne,  which  the  appellant  inclosed  with 
hurdles  on  the  31st  of  March  last,  was,  whilst  so  inclosed,  land  or  tenement  within 
the  meaning  of  the  Nuisances  Removal  Act,  1855, — secondly,  whether  the  inclosing 
of  the  ground  by  the  appellant,  and  her  allowing  sheep  to  be  penned  thereon,  rendered 
her  liable,  under  the  1 :2th  section  of  the  same  act,  as  the  person  by  whose  act,  default, 
permission,  or  sufferance  the  nuisance  arose.  Either  of  these  points  being  decided  in 
favour  of  the  respondent  will  sustain  the  conviction.  Assuming  [121]  that  the  appel- 
lant had  a  right  to  use  the  highway  for  the  purposes  of  a  market,  she  was  bound,  at 
all  events,  so  to  use  it  as  not  to  create  a  public  nuisance  :  Com.  Dig.  Market  (A.). 
[YVilles,  J.  The  highway  may  have  been  originally  dedicated  to  the  public  subject 
to  the  market.]  That  would  not  affect  the  construction  of  the  act  of  parliament. 
That  which  is  done  by  the  appellant  is  done  for  her  profit.  The  nuisance  is  created 
by  penning  the  sheep  to  the  particular  spot.  The  12th  section  of  the  statute  does 
not  appear  to  point  so  much  to  the  owner  or  occupier  of  the  premises  as  to  the  person 
who  causes  the  nuisance  :  and,  looking  at  the  evidence  which  was  given  before  the 
justices,  it  is  impossible  to  say  that  the  appellant  is  not  the  person  by  whose  act, 
default,  permission,  or  sufferance  the  nuisance  arose.  In  C'urwen  v.  Salkehl,  3  East, 
538,  it  was  held  that  the  lord  of  a  manor  to  whom  a  grant  of  a  market  is  made  "  infra 
villain  de  W.,"  may  hold  it  any  where  infra  villain  de  W.  ;  and,  whether  villa  extend 
to  the  town  of  W.  or  the  township  or  parish  of  W.,  the  lord  has  a  right  to  remove  the 
market-place  from  one  situation  to  another  within  the  precinct  of  his  grant. 

Welsby,  in  reply.  The  place  where  the  alleged  nuisance  occurred  was  uot  "land" 
or  "  premises  "  within  the  Nuisances  Removal  Act ;  nor  was  the  appellant  in  any  sense 
the  "occupier.''  And,  having  a  right  to  place  hurdles  on  the  highway  for  the  pur- 
poses of  the  market,  she  was  guilty  of  no  offence,  and  could  not  be  said  to  be  in  any 
sense  a  person  by  whose  act,  default,  permission,  or  .sufferance  the  nuisance  arose. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  justices  should  be  affirmed. 
The  complaint  was  against  the  owner  of  a  market  having  a  light  to  pen  [122]  sheep 
on  market-days  on  the  pavement  of  a  certain  street  in  the  town  of  Crewkerne,  for 
allowing  the  droppings  to  remain  on  the  pavement  so  as  to  become  a  nuisance  to  the 
inhabitants.  The  charge  is,  that  the  appellant,  being  the  person  receiving  the  tolls 
and  profits  of  the  market,  was  the  person  by  whose  act,  default,  permission,  or  suffer- 
ance the  nuisance  resulting  therefrom  was  brought  about,  and  consequently  was  the 
person  upon  whom  was  east  the  duty  of  removing  the  nuisance  resulting  therefrom. 
The  exact  right  to  the  soil  or  the  occupation  of  the  road  is  not  brought  before  us  : 
but,  in  answer  to  the  first  question  the  justices  have  put  to  us,  I  am  inclined  to  hold 
that  the  ground  which  the  appellant  inclosed  with  hurdles  was  whilst  so  inclosed  land 
or  tenement  within  the  meaning  of  the  act  of  parliament.  The  second  question  put  to 
us  is,  whether  the  inclosing  of  the  ground  by  the  appellant,  and  her  allowing  sheep  to 
be  penned  thereon,  rendered  her  liable  under  the  12th  section  of  the  act,  as  the  person 
by  whose  act,  default,  permission,  or  sufferance  the  nuisance  arose.  As  far  as  I  can 
gather  from  the  statement  submitted  to  us,  the  appellant  had  the  option  of  placing 
the  hurdles  for  penning  sheep  in  any  part  of  the  street.  She  chose  to  place  them 
on  the  pavement  in  front  of  the  respondent's  house,  and  refused,  when  called  upon 
to  do  so,  to  cause  the  droppings  which  through  her  act  were  there  accumulated  to  be 
removed.  It  appears  to  me  that  this  was  substantially  a  recurring  nuisance  :  and 
Mr.  Welsby  has  failed  to  satisfy  me  that  the  justices  came  to  a  wrong  conclusion. 

\\  illes,  J.  At  first  I  was  strongly  disposed  to  accede  to  the  argument  presented 
by  Mr.  Welsby,  that,  in  substance,  all  that  the  appellant  did  was,  to  enjoy  her  right 
to  the  market  according  to  the  grant,  by  receiving  tolls  from  persons  having  a  right 
to  bring  sheep  there,  [123]  for  sale.  But,  upon  considering  the  facts  more  closely, 
I  have  come  to  the  conclusion  that  that  is  not  a  correct  view.  The  appellant  not 
only  received  the  tolls,  but  she  made  inclosures  by  means  of  hurdles,  to  hold  the  sheep 
on  the  spot  where  the  nuisance  was  created.  It  was  in  consequence  of  that  restraint 
of  the  sheep  that  the  nuisance  arose.     It  is  clear  that  the  proprietor  of  the  market  was 

that  the  said  premises  were  premises  within  the  meaning  of  the  2nd  section  of  the  said 
act: 

"That  the  Highway  Act  does  not  affect  proceedings  under  the  Nuisances 
Removal  Act,  1855." 
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under  no  legal  obligation  to  provide  such  accommodation  as  this.  The  distinction 
between  the  enjoyment  of  the  market,  which  is  not  an  occupation  of  the  land,  and 
an  exercise  of  proprietory  right  is  well  explained  in  the  case  of  The  Mayor,  <!<.,  <// 
Northampton  v.  Ward,  2  Stra.  L238,  where  Lee,  C.  J.,  says:  "Though  every  person 
has  of  common  right  a  liberty  of  coming  into  a  public  market  for  the  purpose  of 
buying  and  selling,  yet  he  has  not  of  common  right  a  liberty  of  placing  a  stall  there, 
but  he  must  acquire  that  by  a  compensation,  which  is  called  stallage,  and,  in  Blunts 
Law  Dictionary,  Minshen's  Boyer,  verbo  Estallage,  and  Spelman's  Olossary,  is  defined 
to  be  a  satisfaction  to  the  owner  of  the  soil  for  the  liberty  of  placing  a  stall  upon  it; 
and,  if  in  the  erecting  one  the  soil  is  broke,  it  is  called  piecage.  And  this  of  stallage 
is  so  fixed  to  the  owner  of  the  soil,  that,  in  Mo.  474,  it  was  held  to  descend  to  the 
Borough  English  heir,  though  the  right  to  hold  the  market  goes  to  the  eldest  son. 
It  is  not  properly  a  toll,  which  can  only  be  due  by  grant  or  prescription  ;  whereas, 
stallage  is  demandable  in  the  ease  of  a  newly-erected  market :  and  the  soil  is  no  further 
considered  as  dedicated  to  the  public  than  the  common  right  of  entry  goes  :  2  Inst. 
220:  Rex  v.  Bwrdett,  1  Lord  Baym.  14!)."  With  this  explanation,  it  appears  to  me 
that  the  appellant  is  the  person  against  whom  the  act  of  parliament  intended  that 
recourse  should  be  had.  I  do  not  think  the  other  argument  is  entitled  to  much 
weight.  The  [124]  12th  section  gives  the  remedy  in  the  alternative  against  the  owner 
or  occupier  of  the  land  or  against  the  person  by  whose  act,  default,  permission,  or 
sufferance  the  nuisance  arises.  The  paramount  object  of  the  act  was,  the  removal 
of  nuisances  likely  to  be  injurious  to  health.  No  interference  with  rights  was 
contemplated. 

Byles,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  the  decision  of  the 
justices  was  correct.  All  the  observations  which  it  was  necessary  to  make  have 
already  been  made  by  my  Lord  and  my  Brother  Willes  ;  and  there  is  nothing  which 
I  can  profitably  add. 

Keating,  J.,  was  at  nisi  prius. 

Decision  affirmed. 

Baker  v.  Cartwright.     May  3rd,  1861. 

[S.  C.  30  L.  J.  C.  P.  364 ;  7  Jur.  N.  S.  1247.     Referred  to,  Fletcher  v.  Krell, 
1872,  42  L.  J.  Q.  B.  56.] 

It  is  no  answer  to  an  action  for  a  breach  of  promise  of  marriage,  that  the  plaintiff  had 
before  the  making  of  the  promise  been  of  unsound  mind,  and  had  been  confined  in 
a  lunatic  asylum,  provided  she  was  sane  at  the  time  of  the  promise. 

The  declaration  stated  that  the  plaintiff  and  the  defendant,  agreed  to  marry  one 
another,  and  a  reasonable  time  for  such  marriage  had  elapsed,  and  the  plaintiff  had 
always  been  ready  and  willing  to  marry  the  defendant;  yet  the  defendant  had 
neglected  and  refused  to  marry  the  plaintiff:  and  the  plaintiff  claimed  5001. 

The  defendant  pleaded, — first,  that  he  did  not  promise  and  agree  as  alleged, — 
secondly,  a  denial  of  the  breach  of  contract  alleged, — thirdly,  that  he  entered  into 
the  said  agreement  in  the  declaration  mentioned  upon  the  faith  and  under  the  belief 
that  the  plaintiff  had  been  and  was  of  sound  mind,  and  had  never  been  afflicted  with 
insanity,  and  had  never  been  legally  confined  as  a  lunatic  in  a  lunatic  asylum;  [125] 
whereas,  the  plaint  ill',  before  the  making  of  the  said  agreement,  had  been  and  was 
of  unsound  mind,  and  had  been  legally  confined  as  a  lunatic  in  a  lunatic  asylum, 
which  the  defendant  lirst  discovered  after  making  the  said  alleged  agreement  and 
before  the  alleged  breach  thereof,  wherefore  the  defendant  then  refused  to  marry  the 
plaintiff,  which  was  the  alleged  breach. 

The  plaintiff  joined  issue  on  the  above  pleas :  and,  for  a  second  replication  to  the 

third  plea,  said    that    the    unsoundness   of   mind    therein    mentioned    existed   only  fin   a 

short  time,  to  wit,  four  month  ,  and  that,  after  she  had  been  confined  in  the  lunatic 
asylum  as  in  that  plea  mentioned,  and  before  the  making  of  the  said  agreement,  she 
the  plaintiff  became  and  was  and  from  thence  hitherto  had  been  of  sound  mind,  and 
had  been  and  was  legally  discharged  fnnn  the.  said  lunatic  asylum. 

She  also  demurred  to  the  third  plea,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  the  fact  of  the  plaintiff  having  been  legally  in  a  lunatic  asylum  is  no 
justification  for  the  breach  of  the  defendant's  promise."     Joinder, 
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The  defendant  demurred  to  the  second  replication  to  the  third  plea,  the  ground 
of  demurrer  stated  in  the  margin  being,  "  that  the  replication  confesses  the  allegations 
in  the  defendant's  plea,  and  it  is  no  sufficient  ground  of  reply,  that,  before  the  agree- 
ment, the  plaintiff  became  of  sound  mind,  and  was  legally  discharged  from  the  lunatic 
asylum."     Joinder. 

Macnamara,  for  the  plaintiff' (a)1.  The  third  plea  [126]  affords  no  answer  to  the 
action.  No  fraud  on  the  plaintiffs  part  is  suggested  :  and  it  is  perfectly  consistent 
with  the  plea  that  the  plaintiff  herself  may  not  have  been  aware  of  her  alleged 
unsoundness  of  mind.  And,  assuming  that  she  was  aware  of  it,  the  mere  non- 
disclosure of  a  pre-existing  disease  or  delusion  can  afford  no  answer  to  a  claim  for 
damages  for  the  non-performance  of  a  contract  the  only  implied  condition  attached  to 
which,  according  to  the  recent  decision  of  the  Exchequer  Chamber  in  /-'■  achey  v.  Brown, 
1  Ellis,  B.  &  E.  976,  is  chastity  (a)2.  The  contention  on  the  other  side  would  import 
an  implied  warranty  of  the  sanity  of  the  party,  which  would  be  obviously  contrary  to 
public  policy. 

Overend,  Q.  C.  (with  whom  was  Daly),  contra.  The  object  of  this  sort  of  contract 
is  as  well  to  acquire  the  [127]  close  intimacy  of  a  companion  for  life  as  the  lawful  pro- 
pagation of  the  species.  This  object  would  evidently  be  not  only  entirely  frustrated, 
but  would  probably  entail  mischief  on  the  community  by  perpetuating  hereditary 
disease  of  the  most  painful  character,  if  such  a  defence  as  this  were  not  allowable. 
A  person  afflicted  with  such  a  malady, — a  recurrence  of  which  is  always  to  be  appre- 
hended,— can  never  be  fit  properly  to  discharge  the  duties  of  a  wife  and  a  mother. 
There  can  be  no  good  reason  why  sanity  should  not  be  as  much  an  implied  exception 
in  such  a  contract  as  chastity. 

Erle,  C.  J.  The  general  doctrine  laid  down  by  the  Exchequer  Chamber  in  the 
case  referred  to  is,  that  the  contract  binds,  and  that  want  of  chasity  is  the  only 
exception  That  being  so,  I  think  we  are  bound  to  hold  that  the  third  plea  of  the 
defendant  in  this  case  affords  no  answer,  and  consequently  there  must  be  judgment 
for  the  plaintiff'. 

Williams,  J.     I  am  entirely  of  the  same  opinion.     Xo  fraud  is  alleged. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff'. 

[128]     Richard  Archer  Wallington,  Appellant;  John  White,  Anne  White, 
and  Elizabeth  White,  Respondents.     April  22nd,  1861. 

[Affirmed  in  Exchequer  Chamber  (sub  nora.  WUles  v.  Wallington),  13  C.  13.  X.  S.  865. 
Distinguished,  Hirst  v.  Halifax  Local  Board,  1870,  L.  R.  6  Q.  B.  190.] 

By  a  local  act,  passed  in   1825,  for  improving  the  town  of  Leamington,  the  commis- 
sioners were  authorized  to  repair  all  the  streets,  &c.,    within   the   town  ;,  and  by 

(a)1  The  points  marked  for  argument  on  tho  part  of  the  plaintiff',  were  as  follows  : — 

1.  "  That  the  fact  of  the  plaintiff' having  been  of  unsound  mind  and  having  been 
in  a  lunatic  asylum,  is  no  justification  for  the  breach  of  the  defendant's  promise  : 

"  2.  That  the  plaintiff'  having  been  legally  discharged  from  the  said  lunatic 
asylum,  and  being  of  sound  mind  at  the  time  of  the  promise  on  the  part  of  the 
defendant,  was  entitled  to  have  the  said  promise  fulfilled,  or  to  recover  damages  for 
its  non-performance." 

(a)'2  Cockburn,  C.  J.,  in  that  case  says  :  "  I  agree  that  there  are  many  things  which 
a  man  might  desire  to  have  communicated  to  him,  if  they  existed,  at  the  time  of 
making  the  contract,  such  as  that  the  plaintiff"  is  in  debt,  or  subject  to  other  liabilities, 
or  some  circumstances  relating  to  her  person,  her  temper,  her  disposition,  the  discovery 
of  which  would  yet  not  entitle  the  defendant  to  refuse  to  fulfil  his  engagement.  It 
might  be  right  to  disclose  such  things :  and  yet  it  has  never  been  held  that  the 
discovery  of  them  justified  a  party  in  breaking  his  contract.  Where  it  turns  out 
that  a  woman  is  of  unchaste  conduct,  which  goes  to  the  very  root  of  the  contract  of 
marriage,  there,  from  the  excess  and  necessity  of  the  case,  the  man  is  released  from 
his  contract.  But  nothing  of  the  sort  is  disclosed  here  :  there  is  no  imputation  on 
the  virtue  or  honour  of  the  plaintiff;  and  the  case  does  not  fall  within  the  principle 
which  makes  the  misconduct  of  the  woman  an  answer  to  the  action." 
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s.  47  it  was  enacted,  that,  when  any  new  streets,  &c,  within  the  town  should  be 
laid  out  and  made,  and  the  foot-paths  and  carriage-roads  thereof  should  be  well 
and  sufficiently  flagged,  paved,  gravelled,  and  put  in  good  order  and  repair  to  the 
satisfaction  of  the  commissioners,  then,  on  application  of  the  owner  of  the  soil,  &c., 
it  should  be  lawful  for  the  commissioners,  by  writing  under  their  hands,  to  declare 
the  same  to  be  public  highways,  and  from  and  after  such  declaration  made  they 
should  be  repaired  by  the  commissioners.  By  the  128th  section  the  commissioners 
were  impowered  to  make  rates  upon  the  tenants  or  occupiers  of  all  dwelling-houses, 
&e.,  within  the  town  ;  and  by  s.  27  every  person  assessed  under  or  by  virtue  of 
the  act  for  or  in  respect  of  any  messuages,  &c.  in  the  town,  was  to  be  exonerated, 
released,  and  for  ever  discharged  from  the  performance  of  statute-duty  for  the 
repairs  of  the  public  highways  within  the  town. — In  1 S30,  and  before  the  passing 
of  the  General  Highway  Act,  5  &  6  W.  4,  c.  50,  a  new  street  was  formed  in 
Leamington,  called  Springfield  Street,  which  was  dedicated  to  the  public  by  the 
owner  of  the  soil,  and  had  ever  since  been  used  as  a  public  highway  ;  but  the  local 
commissioners  had  never  declared  it  to  be  a  public  highway  under  the  47th  section 
of  the  local  act. — The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  was  applied 
to  the  town  of  Leamington  in  1852  :  and  the  local  board,  under  the  authority  of 
the  69fch  section  of  that  act,  made  an  order  upon  the  owners  of  the  premises 
abutting  on  Springfield  Street,  to  repair,  &c,  the  same  : — Held,  that  the  parties 
were  liable  to  be  rated,  Springfield  Street  not  being  a  "highway"  within  the  Public 
Health  Act,  the  provision  of  the  local  act  having  prevented  it  from  becoming  such 
in  the  absence  of  an  adoption  by  the  commissioners  under  s.  47. 

This  was  a  case  stated  by  justices  under  the  20  &  21  Vict.  c.  43,  for  the  opinion 
of  this  court  on  a  question  of  law  which  arose  in  the  exercise  of  their  summary 
jurisdiction  under  the  Public  Health  Act,  1848. 

The  following  are  the  circumstances  of  the  case  : — 

In  the  year  1852,  the  parish  of  Leamington  was  by  a  provisional  order  of  the 
general  board  of  health,  confirmed  and  made  absolute  by  the  Public  Health  Supple- 
mental Act,  1852  (No.  2),  created  a  district  for  the  purposes  of  the  Public  Health  Act, 
1848;  and  the  said  public  health  act,  with  the  exception  of  s.  50,  was  applied  to  and 
put  in  force  within  the  said  district. 

By  s.  69  of  the  Public  Health  Act,  1848,  it  is  enacted  that,  "  in  case  any  present 
or  future  street,  or  any  part  thereof  (not  being  a  highway),  be  not  sewered,  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction  of  the  local  Board  of  Health,  such 
board  may  by  notice  in  writing  to  the  respective  owners  or  occupiers  of  the  [129] 
premises  fronting,  adjoining,  or  abutting  upon  such  parts  thereof  as  may  require  to 
be  sewered,  levelled,  paved,  flagged,  or  channelled,  require  them  to  sewer,  level,  pave, 
flag,  or  channel  the  same  within  a  time  to  be  specified  in  such  notice  :  and,  if  such 
notice  be  not  complied  with,  the  said  local  board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein,  and  the  expenses  incurred  by  them  in 
so  doing  shall  be  paid  by  the  owners  in  default,  according  to  the  frontage  of  their 
respective  premises,  and  in  such  proportion  as  shall  be  settled  by  the  surveyor,  or,  in 
case  of  dispute,  as  shall  be  settled  by  arbitration  (having  regard  to  all  the  circum- 
stances iif  tin-  case)  in  the  manner  provided  by  this  act;  and  such  expenses  may  be 
recovered  from  the  last-mentioned  owners  in  a  summary  manner,  or  the  same  may  be 
declared  by  order  of  the  said  local  board  to  be  private  improvement  expenses,  and 
be  recoverable  as  such  in  the  manner  thereinafter  provided  " 

The  Local  Government  Act,  1858,  took  efl'ect  in  the  said  district  of  Leamington 
from  the  1st  of  September,  1858.  By  s.  38  of  this  act  ii  is  enacted  that,  "the  powers 
given  to  local  boards  of  health  by  the  69th  and  70th  sections  of  the  Public  Health 
Act,  1848,  to  compel  the  sewering,  levelling,  paving,  flagging,  ami  channelling  of 
streets  that  arc  not  highways  repairable  at  the  public  expense,  and  after  t  lie  completion 
of  such  works  lo  declare  such  streets  highways  repairable  at  the  public  expense,  shall 
extend  to  providing  the  means  of  lighting,  metalling,  or  making  good  such  sheets, 
and  may  be  exercised  in  respect  of  the  carriageway,  footway,  or  any  pari  of  such 
streets  :  and  the  said  powers  shall  also  be  deemed  to  have  extended  and  shall  extend 
and  be  exercised  in  respect  of  any  street  or  road  of  which  a  pari  was  at  the  time  of 
the  application  of  the  Public  Health  Act,  L848,  or  is  or  may  [130]  lie,  a  public  foot 

path,  or  repairable  at  the  public  expense,  as  fully  as  if  the  whole  of  such  street  or  road 

had  been  or  was  a  highway  not  repairable  at  the  public  expense." 
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After  the  1st  of  September,  1858,  a  certain  street  or  road  within  the  district  of 
Leamington,  called  Springfield  Street,  was  not  sewered,  levelled,  paved,  flagged, 
channelled,  metalled,  and  made  good  to  the  satisfaction  of  the  local  board  of  health 
for  the  said  district.  Thereupon  the  local  board,  by  notice  in  writing  to  all  the  owners 
within  tbe  meaning  of  the  said  act  of  the  premises  fronting,  adjoining,  or  abutting 
upon  the  whole  of  the  said  street  or  road,  required  them  respectively,  within  one 
calendar  month  from  the  service  thereof,  to  sewer,  level,  pave,  flag,  channel,  metal, 
and  make  good  so  much  of  the  said  street  or  road  as  their  said  premises  respectively 
fronted  or  adjoined  to  or  abutted  upon.  Such  notice  was  not  complied  with  by  any 
of  the  said  owners  ;  and  the  local  board  thereupon  executed  the  works  mentioned  or 
referred  to  in  the  said  notice,  and  incurred  certain  expenses  in  so  doing.  The  respon- 
dents were  and  are  owners  of  certain  premises  abutting  upon  the  said  street  or  road  ; 
and  the  proportion  of  the  expenses,  calculated  according  to  the  frontage  of  their  said 
premises,  and  settled  by  the  surveyor  under  the  said  Public  Health  Act  as  due  from 
them,  was  and  is  481.  10s.  Id.  Payment  of  this  amount  was  demanded  from  the 
respondents,  and  refused  by  them  ;  and  thereupon  the  local  board  (the  said  expenses 
not  having  been  declared  to  be  private  improvement  expenses)  took  proceedings  under 
the  said  Public  Health  Act  for  the  recovery  in  a  summary  manner  of  the  said  amount, 
with  interest  at  the  rate  of  51.  per  cent,  per  annum,  amounting  in  all  to  the  sum  of 
491.  14s.  4d. 

Accordingly,  upon  the  4th  of  July,  1860,  an  inform-[131]-ation  was  laid  before  a 
justice  of  the  peace  for  the  county  of  Warwick,  by  the  appellant,  Richard  Archer 
Wellington,  who  was  and  is  clerk  to  the  said  local  board,  and  who  laid  such  information 
as  such  clerk  and  on  behalf  of  the  said  local  board. 

The  said  information  came  on  to  be  heard  on  the  18th  of  July,  1860,  and  by 
adjournment  on  several  other  days,  and  finally  on  the  "22nd  of  November,  1860,  before 
two  justices.  The  respondents,  having  been  duly  summoned,  attended  by  their 
attorney  on  each  of  the  said  occasions. 

It  appeared  that,  if  the  said  street  or  road  called  Springfield  Street  was  not  on  the 
I  il  of  September,  1858,  a  highway  within  the  meaning  of  the  69th  section  of  the 
Public  Health  Act,  the  respondents  were  liable  to  the  payment  of  the  said  sum  of 
491.  14s.  4d.,  and  the  appellant  as  such  clerk  was  instructed  to  recover  the  same: 
but,  if  the  said  street  or  road  was  a  highway  within  the  meaning  of  the  said  section, 
the  respondents  were  not  liable  to  the  payment  of  the  said  sum,  or  any  sum  whatever, 
in  respect  of  the  expenses  incurred  by  the  local  board  as  aforesaid. 

The  facts  and  circumstances  as  to  whether  the  said  street  or  road  was  or  was  not 
a  highway  at  the  time  aforesaid,  were  as  follows  : — 

In  and  long  before  the  year  1820,  there  were  two  streets  or  roads  within  what  is 
now  the  district  of  Leamington,  called  respectively  "  Tuckbrook  Road"  and  "Bruns- 
wick Street,"  which  run  nearly  parallel  to  each  other,  and  both  of  which  were  common 
and  public  highways.  The  houses  belonging  to  the  respondents  in  Springfield  Street, 
were  erected  in  the  year  1820.  In  or  soon  after  the  year  1830,  a  person  of  the  name 
of  John  Smith  laid  out  upon  his  own  land  a  new  street  or  road  running  across  from 
Tuckbrook  Road  to  Brunswick  Street,  and  eon-[132]-necting  those  two  streets  or 
roads;  and  about  the  same  time  he  and  others  built  several  houses  along  the  line  of 
the  street  or  road  so  laid  out  by  him.  In  the  same  year,  the  said  John  Smith  opened 
throughout  to  the  public  the  said  new  street  or  road  so  laid  out  by  him,  which  is  that 
now  known  as  Springfield  Street,  and  referred  to  above,  made  a  sewer  thereunder, 
and  the  same  has  ever  since  remained  open.  At  the  time  when  he  opened  it,  the  said 
John  Smith  intended  the  said  new  street  or  road  to  be  used  as  and  to  be  a  common 
and  public  highway  ;  and  the  same  has  in  fact  ever  since  been  adopted  and  used  by 
the  public  as  a  common  and  public  highway,  and  been  used  uninterruptedly  by  any 
persons  who  have  desired  to  make  use  of  the  same. 

In  the  3Tear  1825,  an  act  of  parliament  (6  G.  4,  c.  exxxiii.)  was  passed,  the  title  of 
which  is  "  An  act  for  paving  or  flagging,  lighting,  cleansing,  watching,  regulating,  and 
improving  the  town  of  Leamington  Priors,  in  the  county  of  Warwick." 

By  section  1  of  this  act,  certain  persons  were  appointed  to  be  commissioners  for 
paving,  lighting,  watching,  regulating,  and  improving  the  town  of  Leamington,  and 
for  putting  the  act  into  execution. 

By  section  26,  it  was  enacted  that  it  should  be  lawful  for  the  said  commissioners, 
and  they  were  thereby  authorized  and  required,  from  time  to  time,  and  at  all  times 


10  C.  B.  (N.  S.)  133.  WALLINGTON   V.  WHITE  401 

thereafter,  as  often  as  they  should  think  fit,  to  cause,  order,  and  direct  all  or  any  of 
the  present  and  future  streets,  lanes,  highways,  passages,  and  other  public  places,  as 
well  carriage-ways  as  foot-ways  in  the  said  town,  to  be  repaired,  made,  formed,  amended, 
.■I  in  I  sustained,  in  such  manner  and  with  such  materials  as  the  said  commissioners 
should  think  proper. 

By  section  47,  it  was  enacted  that,  "  When  any  new  streets,  squares,  crescents, 
lanes,  ways,  or  passages  [133]  should  be  laid  out  and  made  in  the  said  town  of 
Leamington  Priors,  and  the  footpaths  and  carriage-roads  thereof  should  be  well  and 
effectually  flagged,  paved,  stones,  gravelled,  and  put  in  good  order  and  repair,  to  the 
satisfaction  of  the  said  commissioners,  then,  on  application  of  the  owner  or  owners  of 
the  soil,  or  a  majority  of  them,  it  should  be  lawful  for  the  said  commissioners,  and 
they  were  thereby  impowered  and  required,  from  time  to  time,  by  writing  under  their 
hands,  to  declare  the  same  to  be  public  highways  and  passages  :  and,  from  and  after 
such  declaration  made,  such  new  streets,  squares,  crescents,  lanes,  ways,  and  passages 
as  aforesaid,  and  every  of  thorn,  should  be  deemed  and  taken  to  be  public  highways 
and  passages  to  all  intents  and  purposes,  and  be  repaired  by  the  said  commissioners 
as  the  other  parts  of  the  streets,  squares,  crescents,  lanes,  ways,  and  public  passages 
within  the  said  town  are  by  this  act  directed  to  be  managed  and  governed." 

The  said  act  continued  in  force  (except  so  far  as  it  was  repealed  or  altered  in  certain 
particulars  immaterial  to  the  present  purpose  by  a  subsequent  local  and  personal  act 
of  the  year  1843)  until  the  year  1852,  when  by  the  said  provisional  order  of  the  general 
board  of  health,  as  confirmed  by  the  said  first-mentioned  act,  the  following  sections  of 
the  said  local  and  personal  act  of  the  year  1825  were  repealed  (except  in  so  far  as  the 
same  related  to  any  rate,  assessment,  composition,  mortgage,  assignment,  annuity,  or 
contract  made,  executed,  or  granted,  or  any  act,  matter,  or  thing  done,  or  any  offence 
committed,  or  penalty  incurred,  before  the  passing  of  the  said  act  confirming  the  said 
order),  that  is  to  say,  sections  1  to  27, — 29  to  47, — 63  to  81,  all  inclusive,  94,  99  to 
104,  both  inclusive,  108,  112,  121,  123,  137,  139,  155,  158,  164,  all  inclusive. 

The  said  street  or  road  called  Springfield  Street  was  [134]  within  the  town  of 
Leamington  Priors :  but  the  commissioners  under  the  said  local  act  did  not  at  any 
time  declare  the  same  to  be  a  public  highway  or  passage,  nor  was  any  application  ever 
made  to  them  so  to  do  pursuant  to  the  provisions  of  the  said  47th  section  of  the  said 
local  act :  nor  was  there  any  evidence  of  the  commissioners  having  at  any  time  adopted 
the  said  street  or  road  as  a  public  highway. 

The  houses  in  Springfield  Street  were  from  time  to  time  rated  or  assessed  by  the 
commissioners  under  section  128  of  the  said  local  act.  Prior  to  1835,  and  in  the 
rate-book  of  that  year,  they  are  described  as  being  in  Springfield  Street ;  and  such 
rate  or  assessment  was  always  at  the  sum  of  Is.  in  the  pound  of  the  yearly  rent  or 
value  thereof,  and  not  upon  either  of  the  higher  proportions  mentioned  in  that  seel  ion. 

The  local  board  caused  the  street  to  be  lighted  with  gas  in  the  year  1854, 

Xo  notice  was  given  at  any  time  after  the  passing  of  the  statute  5  &  6  \V.  4,  c.  50, 
of  any  intention  to  dedicate  the  said  street  or  road  to  the  public;  nor  was  any  certifi- 
cate granted  by  two  justices  or  inrolled  at  the  quarter  sessions,  as  directed  by  that 
.ul  :  and  the  said  local  board  of  health  did  not  at  any  time  before  the  execution  of 
the  said  works  as  before  mentioned  declare  the  said  st voct  or  road  to  be  a  highway 
under  section  70  of  the  Public  Health  A.ct,  1848. 

Up  to  ihe  time  of  the  execution  of  the  said  works  by  the  local  board  as  before 
mentioned,  neither  the  commissioners,  nor  the  local  board  of  health,  nor  the  respon 
dents,  had  ever  repaired  the  said  street  or  road,  or  any  part  thereof,  or  executed  any 
works  of  sewering,  levelling,  paving,  flagging,  channelling,  metalling,  or  making  good 
to  or  upon  the  same,  or  any  part  thereof  ;  nor  had  the  expenses  of  any  such  repairs  or 
works,  or  any  pari  thereof,  been  borne  or  paid  out  of  [135]  any  parochial  district  or 
oilier  rates  or  assessments,  or  by  the  inhabitants  of  the  said  parish  or  dial ricl  a1  large. 
Any  repairs  thai  were  executed  were  done  at  the  expense  of  the  said  John  Smith. 

Upon  these  facts  and  circumstances,  it  was  contended  by  the  appellant  that  the 
said  street  or  road  had  never  heroine  a  public  highway  under  the  provisions  either  of 
the  said  local  act  or  of  the  5  &  6  W.  I,  ,-.  oi),  or  of  the  Public  Health  Ail,  1848  ;  and 
that  the  same  was  not  on  I  he  1st  of  September,  1858,  a  highway  within  the  meaning 
of    I  he    said     Public    Health    Act,    1848.      On    the    part    of    the    respondents,    il    was 

contended  that  the  said  street  or  mad  became  a  highway  al  some  time  between  the 
year  1830  and  the  coming  into  operation  of  the  statute  5  &  <'>  v7.  4,  c.  50,  by  dedioa 
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tion  to  and  adoption  and  user  by  the  public,  and  is  a  highway  within  the  meaning  of 
the  69th  section  of  the  Public  Health  Act. 

In  order  that  the  question  might  be  conveniently  raised  by  a  case  to  be  stilted 
under  the  20  &  21  Vict.  c.  43,  the  justices  dismissed  the  information,  upon  the 
ground  that  the  said  street  or  road  was  a  highway  on  the  1st  of  September,  1858, 
as  contended  by  the  respondents. 

The  question  for  the  opinion  of  the  court  was,  whether  the  decision  in  dismissing 
the  said  information  on  the  ground  aforesaid  was  or  was  not  right  in  point  of  law. 
If  the  decision  was  right,  the  order  dismissing  the  said  summons  was  to  stand  good  ; 
if  not,  the  court  were  to  remit  the  said  matter  to  the  justices,  in  order  that  they 
might  proceed  further  therein. 

Horace  Lloyd,  for  the  appellant.  The  question  for  the  consideration  of  the  court 
in  this  case  is,  whether  the  provisions  of  the  local  act  of  the  6  G.  4,  c.  cxxxiii.,  for 
paving,  lighting,  and  improving  the  town  of  Lea-[136]-mington  Priors,  and  of  the 
Public  Health  Act,  1848,  11  &  1  2  Vict.  c.  63,  prevented  what  was  done  by  the  owner 
of  the  land  in  this  case  from  constituting  a  dedication  of  the  road  in  question  to  the 
public,  so  as  to  render  the  inhabitants  at  large  liable  for  the  repair  of  it.  Before  the 
passing  of  the  General  Highway  Act,  5  &  6  W.  4,  c.  50  (in  1835),  the  common  law 
prevailed  throughout  England  in  respect  of  the  repair  of  highways  The  case  of 
Illingwffrih  v.  Montgomery,  2  Law  Times.  N.  >S.  726, — wl  ere  the  court  of  Queen's  Bench 
held  that  the  owner?  and  occupiers  were  not  bound  to  do  the  works  required  of  them 
by  the  local  board,  the  street  in  question  being  a  highway  repairable  by  the  inhabi- 
tants at  large,  — differs  most  materially  from  the  present  case;  for,  there,  there  was 
abundant  evidence  of  dedication  to  and  adoption  of  the  street  by  the  public,  and  there 
was  nothing  in  the  local  act  to  require  the  consent  of  the  commissioners  to  the  new 
street  becoming  a  public  highway.  By  the  provisions  of  the  local  act,  the  streets  of 
Leamington  Priors  were  put  in  the  same  position  as  they  are  now  by  the  Public 
Health  Act,  1848;  and  it  was  not  competent  to  the  owner  of  the  soil  to  throw  the 
repairs  upon  the  inhabitants  at  large,  without  having  first  complied  with  the  conditions 
imposed  by  that  (the  local)  act.  [Erie,  C.  J.  But  for  the  local  act,  this  would  have 
been  a  public  highway.]  Yes.  The  earlier  sections  of  the  act  appoint  commissioners 
for  carrying  the  act  into  effect.  The  23rd  section  vests  in  them  all  the  roads,  &c. 
in  the  town.  The  26th  section  imposes  upon  them  the  duty  of  repairing  and  cleansing 
the  present  and  future  streets,  &c.  The  27th  section  enacts,  "that,  from  and  after 
the  11th  of  October,  1825,  all  and  every  persons  and  person  who  shall  be  assessed 
under  or  by  virtue  of  this  act  for  or  in  respect  of  any  messuages,  lands,  tenements, 
or  hereditaments  in  the  said  town,  shall  be,  and  [137]  they,  he,  and  she  are  and  is 
hereby  exonerated,  released,  and  for  ever  discharged  from  the  performance  of  statute- 
duty  for  the  repairs  of  the  public  highways  within  the  said  town,  and  from  the  pay- 
ment of  any  composition  money  in  lieu  of  such  statute-duty,  and  from  all  rates  and 
assessments  for  the  repairs  of  the  said  highways  in  the  said  town  for  or  in  respect 
of  such  messuages,  lands,  tenements,  or  hereditaments.''  The  28th  section  enacts, 
"  that,  from  and  after  the  passing  of  the  act,  so  much  and  such  part  of  the  turnpike- 
road  passing  into  or  through  the  said  town  of  Leamington  Priors  as  lies  within  the 
limits  of  this  act  shall  cease  to  be  part  of  the  said  turnpike-road,  and  the  trustees  of 
the  said  turnpike-road  shall  not  be  bound  to  contribute  towards  the  repairs  thereof." 
The  31st  section  provides  that,  where  owners  neglect  to  complete  roads  in  new 
streets,  the  commissioners  may  complete  the  same,  and  compel  the  owners  to  pay  the 
expenses.  By  s.  33  the  commissioners  are  impowered  to  pave  and  Hag,  and  to  charge 
the  occupiers  with  the  expenses.  And  s.  47  enacts,  "  that,  when  any  new  streets, 
squares,  crescents,  lanes,  ways,  or  passages  shall  be  laid  out  and  made  in  the  said 
town  of  Leamington  Priors,  and  the  foot-paths  and  carriage-roads  thereof  shall  be 
well  and  effectually  flagged,  paved,  stoned,  gravelled,  and  kept  in  good  older  and 
repair,  to  the  satisfaction  of  the  said  commissioners,  then,  on  application  of  the  owner 
or  owners  of  the  soil,  or  of  the  owner  or  owners  of  the  adjoining  houses  of  such 
streets,  or  a  majority  of  them,  it  shall  be  lawful  for  the  said  commissioners,  and  they 
are  hereby  impowered  and  required,  from  time  to  time,  by  writing  under  their  hands, 
to  declare  the  same  to  be  public  highways  and  passages ;  and,  from  and  after  such 
declaration  made,  such  new  streets,  squares,  crescents,  lanes,  ways,  and  passages  as 
aforesaid,  and  every  of  them,  shall  be  [138]  deemed  and  taken  to  be  public  highways 
and  passages  to  all  intents  and  purposes,  and  be  repaired  by  the  said  commissioners 
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as  the  other  parts  of  the  streets,  squares,  crescents,  lanes,  ways,  and  public  passages 
within  the  said  town  are  by  this  act  directed  to  be  managed  and  governed."  Then 
the  128th  section  impowers  the  commissioners  to  impose  rates  upon  the  tenants  or 
occupiers  ot  all  dwelling-houses  and  other  buildings  and  property  within  the  town  of 
Leamington  Priors  :  and  all  persons  assessed  thereto  are  by  s.  27  exonerated  and 
discharged  from  the  performance  of  statute-duty  for  the  repairs  of  the  public  high- 
ways within  the  town.  It  is  submitted,  on  the  part  of  the  appellants  that  it  was  as 
impossible  for  the  owner  of  a  new  street  to  throw  upon  the  inhabitants  at  large  the 
expense  of  forming  and  repairing  it  under  the  local  act  as  it  is  now  by  the  corre- 
sponding  sections  (68,  69,  and  70)  of  the  Public  Health  Act,  1848,  11  '&  12  Viet. 
c.  63  ;  the  intention  being,  not  to  allow  an  owner  to  throw  open  a  mere  strip  of  laud, 
and  cast  the  burthen  of  forming  it  into  a  proper  and  convenient  highway  upon  the 
inhabitants.  The  68th  section  enacts  "that  all  present  and  future  streets,  being  or 
which  at  any  time  become  highways  within  any  district,  and  the  pavements,  stones, 
and  other  materials  thereof,  and  all  buildings,  implements,  and  other  things  provided 
foi-  the  purposes  thereof  by  any  surveyor  of  highways,  or  by  any  person  serving  the 
office  of  surveyor  of  highways,  shall  vest  in  and  be  under  the  management  and  control 
of  the  local  board  of  health  ;  and  the  said  local  board  shall  from  time  to  time  cause 
all  such  streets  to  be  levelled,  paved,  flagged,  channelled,  altered,  and  repaired,  as 
and  when  occasion  may  require:  and  they  may  from  time  to  time  cause  the  soil  of 
any  such  street  to  be  raised,  lowered,  or  altered,  as  they  may  think  tit,  and  place  and 
keep  in  repair  fences  and  posts  [139]  for  the  safety  of  foot  passengers,"  &c.  The 
69th  section  enacts,  "  that,  in  case  any  present  or  future  street,  or  any  part  thereof 
(not  being  a  highway),  be  not  sewered,  levelled,  paved,  flagged,  and  channelled  to 
the  satisfaction  of  the  local  board  of  health,  such  board  may,  by  notice  in  writing  to 
the  respective  owners  or  occupiers  of  the  premises  fronting,  adjoining,  or  abutting 
upon  such  parts  thereof  ■as  may  require  to  be  sewered,  levelled,  paved,  flagged,  or 
channelled,  require  them  to  sewer,  level,  pave,  flag,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice  ;  and,  if  such  notice  be  not  complied  with,  the  said 
local  board  may,  if  they  shall  think  fit,  execute  the  works  mentioned  or  referred  to 
therein  ;  and  the  expenses  incurred  by  them  in  so  doing  shall  be  paid  by  the  owners 
in  default,  according  to  the  frontage  of  their  respective  premises,  and  in  such  propor- 
tion as  shall  be  settled  by  the  surveyor,  or,  in  case  of  dispute,  as  shall  be  settled  by 
arbitration  (having  regard  to  all  the  circumstances  of  the  case)  in  the  manner  provided 
by  this  act ;  and  such  expenses  may  be  recovered  from  the  last-mentioned  owners  in 
a  summary  manner  ;  or  the  same  may  be  declared  by  order  of  the  said  local  board 
to  be  private  improvement  expenses,  and  be  recovered  as  such,  in  the  manner  herein- 
after provided."  And  the  70th  section,  which  corresponds  with  the  47th  section  of 
the  local  act,  enacts,  "that,  if  any  present  or  future  street,  nut  being  a  highway  at 
the  time  when  this  act  is  applied  to  the  district  in  which  it  is  locally  situate,  be 
sewered,  levelled,  paved,  flagged,  and  channelled  to  the  satisfaction  of  the  local  board 
of  health,  the  said  local  board  may,  if  they  shall  think  tit,  by  notice  in  writing  put  up 
in  any  part  of  the  street,  declare  the  same  to  be  a  highway  ;  and  thereupon  the  same 
shall  become  a  highway,  and  be  from  time  to  time  repaired  by  them  out  of  the  rates 
!  in  that  behalf  under  [140]  the  authority  of  this  act  ;  and  every  such  notice 
shall  be  entered  amongst  the  proceedings  of  the  said  local  board  :  Provided  always 
that  no  street  shall  become  a  highway  as  last  aforesaid,  if  within  one  month  after 
notice  in  writing  shall  have  been  put  up  as  last  aforesaid  the  proprietor  of  such  street, 
or  the  person  representing  or  entitled  to  represent  such  proprietor,  shall  by  notice  in 
writing  to  the  said  local  board  object  thereto."  These  provisions  have  not  been 
complied  with  here.  [  Byh-s,  .1.  The  question  is,  whether  this  street  bad  become  a 
public  highway,  in  the  sense  in  which  that  word  is  explained  to  bear  in  the  L3th 
section  of  the  15  &  16  Vict.  c.  42,  viz.  "any  highway  repairable  by  the  inhabitants 
at  large,"  before  t lie  year  ls.'io.)  This  street  clearly  was  not  such  a  highway,  conse- 
quently the  decision  of  the  justices  was  wrong, 

Quain,  for  the  respondents (</).  Suppose  the  parish  had  been  indicted  for  not 
repairing  the  street  in  question  between  I8.'>nand  l.s:',.r)  (when  the  General  Highway 

(a)  The  point  marked  for  argument  on  the  part  of  the  respondents  was  as 
follows: — "  That  the  street  in  question  having  become  a  public  highway  before  the 
Highway  Act,  the  justices  were  right  in  dismissing  the  information." 
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Act  passed),  what  answer  would  they  have  had  i  They  are  clearly  liable,  unless  they 
shew  that  the  liability  is  cast  upon  somebody  else.  As  far  as  the  commissioners  are 
concerned,  they  could  not  be  bound  to  repair  Springfield  Street  until  the  conditions 
prescribed  by  the  47th  section  of  the  local  act  had  been  complied  with.  [Erie,  C.  J. 
The  27th  section  is  strongly  in  favour  of  the  appellant.]  That  pre-supposes  that  the 
47th  section  has  been  complied  with.  Springfield  Street  was  a  highway  before  the 
passing  of  the  5  &  6  W.  4,  c.  50  :  and  there  is  nothing  in  the  [141]  "local  act  to 
exempt  the  inhabitants  at  large  from  their  common-law  liability  to  repair  it.  One  of 
the  earliest  cases  upon  the  subject  is  that  of  The  Kirn:  v.  The  Inhabitants  of  St.  George, 
Hanover  Square,  3  Campb.  222.  There,  a  statute  enacted  that  the  paving  of  a 
particular  street  should  be  under  the  care  of  commissioners,  and  provided  a  fund  to 
be  applied  to  that  purpose  ;  and  another  statute,  which  was  passed  for  paving  the 
streets  of  the  parish,  contained  a  clause  that  it  should  not  extend  to  the  particular 
street:  and  it  was  held  that  the  inhabitants  of  the  parish  were  not  exempted  from 
their  common-law  liability  to  keep  the  street  in  repair;  that  the  duty  of  repairing 
might  be  imposed  upon  others,  and  the  parish  be  still  liable ;  and  that  the  parish  were 
under  the  obligation  in  the  first  instance  of  seeing  that  the  street  was  properly 
paved,  and  might  seek  a  remedy  over  against  the  commissioners  (a).  So,  in  Bitssey  v. 
Storey,  1  N.  &  M.  639,  4  B.  &  Ad.  98,  109,  the  court  say  :  "  It  is  a  mistake  to  suppose, 
as  was  urged  in  the  argument  on  behalf  of  the  plaintiff  in  error,  that  the  object  of 
this(i)  and  other  turnpike-acts  is,  to  relieve  parishes  and  townships  from  the  burthen 
of  repairing  the  highways.  Their  object  is,  to  improve  the  roads,  for  the  general 
benefit  of  the  public,  by  imposing  a  pecuniary  tax  in  addition  to  the  means  already 
provided  by  law  for  that  purpose.  The  obligation  to  maintain  all  public  roads  (with 
the  exception  of  those  which  arc  to  be  repaired  ratione  tenune  or  elausurse)  is  a  public 
obligation,  and  in  the  nature  of  a  public  tax.  The  repairing  by  parishes  or  townships 
of  some  parts,  and  by  counties  of  other  parts,  are  merely*modes  which  the  law  has 
provided  for  discharging  that  obligation.  It  is  their  share  of  the  public  burthen 
which  those  districts  have  to  pay,  and  which  is  imposed  for  the  general  benefit  of 
[142]  the  community  :  and  tolls  are  an  additional  tax  for  the  same  purpose."  In 
Illingworth  v.  Montgomery,  2  Law  Tunes,  X.  S.  726,  the  local  act  (43  G.  3,  c.  xc.)  had 
a  provision  (s.  40)  exactly  like  the  47th  section  of  the  local  act  in  this  case.  In 
Roberts  v.  Hunt,  15  Q.  B.  17,  it  was  held  that,  if  a  road  has  been  dedicated  to  the 
public,  and  used,  but  the  necessary  steps  have  not  been  taken,  by  notice,  &c.  under 
the  5  &  6  YV.  4,  c.  50,  s.  23,  to  make  it  repairable  by  the  parish,  it  is  still  a  high- 
way in  other  respects ;  and  an  action  is  maintainable  for  obstructing  it  to  the 
plaintiffs  damage.  [Williams,  J.  The  doubt  was  whether  the  parish  could  be 
liable  to  repair  by  reason  of  mere  dedication.  The  case  of  Rex  v.  SI.  Benedict,  4  B. 
&  Aid.  447,  held  that  they  could  not.  The  King  v.  Leake,  2  X.  &  M.  595,  5  B.  & 
Ad.  469,  decided  otherwise.  The  5  *  6  \V.  4,  c.  50,  s.  23,  restored  the  law  to  what 
Hay  ley,  J.,  and  the  other  judges,  had  settled  it  in  Rex  v.  St.  BewlvAl\  If  this  be 
not  a  highway  repairable  by  the  inhabitants  at  large,  what  is  it? 

Lloyd  was  heard  in  reply. 

Ekle,  C.  J.  I  am  of  opinion  that  the  adjudication  of  the  justices  in  this  case  was 
wrong,  and  that  the  order  of  the  board  of  health  was  a  lawful  order.  That  order'  was 
made  under  the  69th  section  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
and  dealt  with  Springfield  Street,  which  is  a  street  within  the  town  of  Leamington 
Priors,  as  being  a  street  or  highway  not  repairable  by  the  inhabitants  at  large.  The 
justices,  on  the  contrary,  held  that  it  was  a  highway  repairable  by  the  inhabitants  at 
large.  I  am  of  opinion  that  the  justices  were  wrong  in  so  holding.  It  appeals  from 
the  statements  in  the  case  that  Springfield  Street  was  dedicated  to  the  public  by  the 
owner  of  the  soil  irr  [143]  1830.  It  is  a  street  within  the  town  of  Leamington 
Priors  ;  and  within  that  town  the  commissioners  under  the  local  act  of  6  G.  4, 
e.  exxxiii.,  had  extensive  powers  for  raising  money  for  repairing  the  streets,  lanes,  &c. 
If  the  matter  rested  on  the  common  law,  according  to  the  decisions  the  powers  of  the 
commissioners  would  be  merely  auxiliary,  and  the  street  in  question  would  have  been 
a  highway  which  the  inhabitants  at  large  would  have  been  bound  to  repair',  unless 
the  provisions  of  the  local  act  prevented  it  from  becoming  a  highway  repairable  by 

(a)  And  see  The  King  v.  Oxfordshire  (Inliabitants),  4  B.  &  C.  194,  6  D.  &  R.  231. 
(/<)  52  G.  3,  c.  xxxviii. 
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the  inhabitants  at  large.  The  local  act  was  passed  in  the  year  1825,  and  Lhe  dedica- 
tion took  place  in  1830  ;  and  therefore,  Springfield  Street  being  within  the  town  of 
Leamington  Priors,  it  would  not  become  a  highway  repairable  by  the  commissioners 
under  that  act,  unless  they  had  chosen  to  adopt  it,  when  it  would  be  without  the 
jurisdiction  of  the  board  of  health.  By  the  '26th  section  of  the  act,  the  commissioners 
are  required  to  cause  all  the  present  and  future  streets,  lanes,  highways,  &c,  in  the 
town  to  be  repaired,  &c.  :  and  the  47th  section  appears  to  me  to  give  the  commis- 
sioners the  power  of  deciding,  when  any  new  street  is  dedicated  to  the  public,  whether 
it  shall  become  one  of  the  public  highways  repairable  by  them  within  the  act  of 
parliament.  It  enacts,  "  that,  when  any  new  streets,  squares,  crescents,  lanes,  ways, 
or  passages,  shall  be  laid  out  and  made  in  the  said  town  of  Leamington  Priors,  and 
the  footpaths  and  carriage-roads  thereof  shall  be  well  and  effectually  flagged,  paved, 
stoned,  gravelled,  and  put  in  good  order  and  repair,  to  the  satisfaction  of  the  said 
commissioners,  then,  on  application  of  the  owner  or  owners  of  the  soil,  or  of  the 
owner  or  owners  of  the  adjoining  houses  of  such  streets,  or  a  majority  of  them,  it 
shall  lie  lawful  for  the  said  commissioners,  and  they  are  thereby  [144]  impowered  and 
required,  from  time  to  time,  by  writing  under  their  hands,  to  declare  the  same  to  be 
public  highways  and  passages ;  and,  from  and  after  such  declaration  made,  such  new 
streets,  squares,  crescents,  lanes,  ways,  and  passages  as  aforesaid,  and  every  of  them, 
shall  be  deemed  and  taken  to  be  public  highways  and  passages  to  all  intents  and 
purposes,  and  lie  repaired  by  the  said  commissioners  as  the  other  parts  of  the  streets, 
squares,  crescents,  lanes,  ways,  and  public  passages  within  the  said  town  are  by  this 
act  directed  to  be  managed  and  governed."  It  is  clear  that  the  commissioners  never 
did  exercise  the  option  of  declaring  the  street  in  question  to  be  a  public  highway 
within  this  section,  and  therefore  they  never  became  liable  to  repair  it  under  section 
26.  The  parish,  however,  might  continue  liable  for  the  repair,  notwithstanding  this 
auxiliary  liability  on  the  part  of  the  commissioners,  unless  there  were  words  in  the 
local  act  exempting  them  from  the  ordinary  liability  to  repair  highways  :  and  I 
think  there  are  words  in  the  act  which  exempt  the  parish  from  that  ordinary  liability. 
This  exemption  arises,  in  my  opinion,  from  the  power  to  impose  rates,  which  is 
conferred  upon  the  commissioners  by  the  128th  section.  By  that  section  the  com- 
missioners are  impowered  to  raise  a  fund  by  the  imposition  of  a  rate  upon  the  tenants 
or  occupiers  of  all  property  within  the  town  in  certain  proportions.  And  the  27th 
section, — upon  which  my  judgment  turns, — enacts,  that,  "from  and  after  the  11th  of 
October,  1825,  all  and  every  persons  and  person  who  shall  be  assessed  under  or  by 
virtue  of  this  act  for'  or  in  respect  of  any  messuages,  lands,  tenements,  or  heredita- 
ments in  the  said  town,  shall  be,  and  they,  he,  and  she  are  and  is  hereby  exonerated, 
released,  and  for  ever  discharged  from  the  performance  of  statute-duty  for  the  repairs 
of  the  public  highways  within  the  said  [145]  town,  and  .from  the  payment  of  any 
composition  money  in  lieu  of  such  statute-duty,  and  from  all  rates  and  assessments 
for  the  repairs  of  the  said  highways  in  the  said  town,  for  or  in  respect  of  such 
messuages,  lands,  tenements,  or  hereditaments."  It  seems  to  me  that  that  amounts 
to  an  exemption  of  the  parishioners  within  that  town  from  the  ordinary  liability  to 
highway-rates.  The  commissioners  acting  under  the  local  act  have  made  rates:  it  is 
to  be  presumed  thai  they  have  made  them  properly;  and,  if  so,  every  occupier,  of 
any  rateable  property  within  the  town  has  been  rated,  and  therefore  is  exempted 
from  the  ordinary  highway-rate.  Inasmuch  as  the  local  act  here  docs  contain  an 
express  clause  exempting  rated  inhabitants  from  parochial  liability,  the  case  differs 
from  those  relied  on  by  Mr.  Quain,  in  which  it  was  held  that,  local  commissioners 
having  power  to  repair,  their  duty  so  to  do  did  not  exempt  the  inhabitants  from  the 
ordinary  burthen,  because  there  were  no  words  of  exemption  in  the  acts  of  parliament 
under  which  the  commissioners  were  acting.  I  have  listened  attentively  to  the  argu 
nieiit  urged  by  Mr.  Quain  as  to  the  danger  and  difficulty  which  might  accrue  to  the 
public  if  a  highway  which  was  to  be  considered  as  a  highway  for  all  practical  purposes 

should   be   left  without  anyone   being   bound  to   keep  it    in  repair.      Bui    I   think    the 

legislature  have  considered  that  to  be  by  no  means  an  insurmountable  difficulty  :  for, 
in  the  General  Highway  Act,  .">  &  <i  \V.  I,  <•.  50,  there  is  a  general  enaotmenl  applic 

able    to    all     highways    throughout    the    country, — the    23rd     section     of    that     statute 

enacting  "  that    'Oad   or  occupation  way  made  or   hereafter  to  be  made   by  and  at 

the  expense  of  any  individual  or  private  person,  body  politic  or  corporate,  nor  any 
roads  already  set  out  or  to  be  hereafter  set   out  as  a  private  drift-way  or  horse-path 
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in  any  award  of  commissioners  under  an  [146]  inclosure  act,  shall  be  deemed  or  taken 
to  be  a  highway  which  the  inhabitants  of  any  parish  shall  be  compellable  or  liable  to 
repair,  unless  the  person,  bod}'  politic  or  corporate,  proposing  to  dedicate  such  high- 
way to  the  use  of  the  public  shall  give  three  calendar  months'  previous  notice  in 
writing  to  the  surveyor  of  the  parish  of  his  intention  to  dedicate  such  highway  to  the 
use  of  the  public,  describing  its  situation  and  extent,  and  shall  have  made  or  shall 
make  the  same  in  a  substantial  manner,  and  of  the  width  required  by  this  act,  and  to 
the  satisfaction  of  the  said  surveyor  and  of  any  two  justices  of  the  peace  of  the  divi- 
sion in  which  such  highway  is  situate,  in  petty  sessions  assembled,  who  are  hereby 
required,  on  receiving  notice  from  such  person  or  body  politic  or  corporate,  to  view 
the  same,  and  to  certify  that  such  highway  has  been  made  in  a  substantial  manner, 
and  of  the  width  required  by  this  act,  and  at  the  expense  of  the  party  requiring  such 
view,  which  certificate  shall  be  inrolled  at  the  quarter  sessions  holden  next  after  the 
granting  thereof;  then  and  in  such  case,  after  the  said  highway  shall  have  been  used 
by  the  public,  and  duly  repaired  and  kept  in  repair  by  the  said  person,  body  politic 
or  corporate,  for  the  space  of  twelve  calendar  months,  such  highway  shall  for  ever 
thereafter  be  kept  in  repair  by  the  parish  in  which  it  is  situate."  And  it  appears  to 
me  that  there  may  be  very  good  reason  for  this.  Under  the  local  act,  the  commis- 
sioners are  impowered,  when  any  new  street  has  been  well  and  effectually  flagged, 
paved,  stoned,  gravelled,  and  put  in  good  order  and  repair  to  their  satisfaction,  on 
the  application  of  the  owner  of  the  soil,  by  writing  under  their  hands  to  declare  the 
same  to  be  a  public  highway  under  the  provisions  of  the  act.  The  act  was  passed 
with  reference  to  the  requirements  of  a  rising  town,  where  new  streets  are  continually 
being  formed  :  the  [147]  object  of  the  enactment  was  to  compel  the  builders  at  their 
own  expense  to  make  a  perfect  street  by  paving,  flagging,  channelling,  and  sewering, 
instead  of  leaving  a  mere  strip  of  ground,  and  thus  casting  upon  others  the  first 
expense  of  its  formation.  The  commissioners  are  bound  to  see  that  all  this  has  been 
properly  done  before  they  accept  the  dedication  and  charge  the  rates  with  the  cost  of 
keeping  the  new  street  in  repair.  I  therefore  think  this  court  will  be  giving  effect 
to  the  intention  of  the  legislature  in  holding  that  the  adjudication  of  the  justices 
was  wrong,  and  that  the  matter  be  remitted  to  them  pursuant  to  the  reservation  in 
the  case. 

Willes,  J.  I  entirely  concur  in  the  construction  which  my  Lord  has  put  upon 
the  statute. 

Byles,  J.  I  am  of  the  same  opinion,  though  I  must  confess  that  1  at  first  enter- 
tained some  difficulty.  But,  as  to  the  27th  section  of  the  local  act,  I  think  it  is  quite 
clear,  that,  when  the  act  of  parliament  has  taken  away  from  the  parish  the  means  of 
performing  the  obligation  of  repairing,  the  effect  is  the  same  as  if  it  had  said  in 
express  terms  that  they  shall  no  longer  be  liable  to  repair.  The  26th  section  of  the 
act  makes  the  commissioners'  assigns  of  that  liability  as  to  present  and  future  streets, 
subject  to  the  condition  contained  in  s.  47.  On  full  deliberation,  it  seems  to  me 
that  that  will  lie  found  to  be  the  true  construction  of  the  act  of  parliament. 

Lloyd  intimated  that  he  was  instructed  not  to  ask  for  costs. 

Judgment  accordingly. 

[148]     Hill  v.  The  Great  Western  Railway  Company.     April  23rd,  1861. 

In  an  action  by  a  superintendent  against  a  railway  company  for  improperly  dismissing 
him  from  their  employ, — Held,  that  the  plaintiff  was  entitled  to  have  an  inspection 
of  all  minutes  or  entries  in  the  company's  books  having  any  reference  to  the 
plain  tiff's  employment. 

This  was  an  action  against  the  Great  Western  Railway  Company  for  improperly 
discharging  the  plaintiff  from  their  employ. 

The  declaration  contained  a  count  alleging  that  the  plaintiff,  at  the  defendants' 
request,  entered  into  their  employment  and  service  as  a  superintendent  on  their  rail- 
way for  one  whole  year  from  a  day  then  elapsed,  and  so  from  year  to  year  to  the  end 
of  each  year  commenced  while  the  plaintiff  should  be  so  employed  by  the  defendants, 
at  a  salary  of  2501.  a  year,  and  a  further  sum  of  351.  a  year,  in  lieu  of  a  house,  to  be 
paid  by  the  defendants,  and  coal  and  candles  for  the  plaintiff's  domestic  use  to  be 
supplied  to  him  ;  and  that,  although  the  plaintiff  was  willing  to  continue  in  the  defen- 
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d.uils'  employ,  yet  the  defendants  hud  hitherto  wholly  refused  to  continue  the  plaintiff 
in  their  employ. 

To  this  declaration  the  defendants  pleaded, — first,  that  they  did  not  promise  as 
alleged, — secondly,  that  they  did  not  discharge  the  plaintiff  as  alleged, — thirdly,  that 
the  plaintiff  was  not  willing  to  continue  in  the  employ  of  the  defendants  as  alleged  ; 
on  which  issue  was  joined. 

The  plaintiff  having  obtained  a  judge's  order  for  the  inspection  of  the  "  resolution 
and  other  books  and  writings  of  the  defendants  containing  any  minutes  or  entries  with 
reference  to  the  plaintiff's  engagement  by  them," 

Raymond,  moved  to  rescind  or  vary  it,  on  the  ground  that  the  defendants  reason- 
ably objected  to  a  discharged  servant  having  access  to  their  books. 

[149]  WlLLES,  J.  The  defendants  may  close  up  all  those  parts  of  the  books 
which  do  not  relate  to  the  plaintiff's  engagement.  Subject  to  that  restriction,  the 
plaintiff  is  entitled  to  what  he  asks. 

The  rest  of  the  court  concurring, 

Raymond  took  nothing. 

Fkaves  ami  Another  v.  Worms.    April  26th,  1861. 

[See  Allison  v.  Bristol  Marine  Inswrana  Company,  1S7G,  1  App.  Cas.  22'.);  Iwdormturhi. 
v.  Milbum,  1886,  17  Q.  13.  I).  322;  L8  \>.  B.  D.  07;  In  re  Henderson,  1887-89, 
35  Ch.  1).  717  ;  .37  Ch.  D.  244;  15  App.  Cas.  1  (sub  nom.  Nmwm  v.  Freeman.)] 

A  plea  of  judgment  recovered  in  a  foreign  court  of  competent  jurisdiction  must  shew 
that  the  judgment  so  recovered  is  final  and  conclusive  between  the  parties  according 
to  the  law  of  the  place  where  such  judgment  is  pronounced. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiffs  for  certain 
general  average  due  and  payable  by  the  defendant  to  the  plaintiffs  for  and  in  respect 
of  divers  goods,  merchandize,  and  chattels  of  the  defendant  carried  and  conveyed  by 
the  plaintiffs  in  and  on  board  a  certain  ship  of  the  plaintiffs  called  the  "  Hibernia"  on 
a  certain  voyage  for  the  defendant  at  his  request,  and  for  and  in  respect  of  certain 
losses,  damages,  and  expenses  incurred  by  the  plaintiffs  in  and  about  the  preservation 
of  the  said  ship  and  cargo  and  the  said  goods,  merchandize,  and  chattels  from  damage 
and  loss  during  such  last-mentioned  voyage;  and  also  for  certain  other  genera] 
average  due  and  payable  by  the  defendant  to  the  plaintiffs  for  and  in  respect  of 
certain  money  paid  by  the  defendant  to  the  plaintiffs  before  the  completion  of  the 
said  voyage,  by  way  of  advance  and  part-payment  of  the  freight  for  the  goods  therein- 
before mentioned,  on  the  said  voyage,  and  for  and  in  respect  of  certain  losses, 
damages,  and  expenses  incurred  by  the  plaintiff  in  and  about  the  preservation  of  the 
said  sliip  and  cargo,  goods,  and  [150]  freight  from  damage  and  loss  during  the  said 
voyage;  anil  for  money  paid  by  the  plaintiffs  for  the  defendant,  at  his  request;  and 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs  upon  accounts  stated 
between  them  :  Claim,  15001. 

Fourth  pica,  —that,  after  the  accruing  of  the  said  causes  of  action,  the  plaintiffs  by 
their  agent  in  that  behalf,  to  wit,  one  William  .James,  acting  for  them  and  with  their 
approval,  in  parte  beyond  the  seas,  to  wit,  San  Francisco,  in  California,  being  the  place 
of  the  termination  of  the  voyage  in  the  declaration  mentioned,  impleaded  one  Abel 
Guy,  then  and  there  being  the  agent  and  representative  of  the  defendant,  and  on 
behalf  of  the  defendant,  and  acting  in  this  matter  fur  the  defendant,  in  a  COUrl 
uf  competent  jurisdiction  there,  to  wit,  the  district  emirl  of  the  United  Si. lie, 
for  the    Nnrllicrn    llistriet    of   California,   and  which   court    then  had   jurisdiction   Over 

the  said  parties  respectively,  and  over  the  causes  of  action  in  the  declaration  men 

honed,  and   the  causes  of  action   submitted  to  the  said  court:  and  that  the   plaintiffs 

by  their  said  agent  bo  impleaded  the  said  Abel  tiny  of  and  for  the  very  sell    

causes  of  action  as  in  the  declaration  mentioned,  and  the  same  then  and  there  in  the 

said  court  came  on  to  be  heard  and  decided,  and  were  heard  and  decided,  and  judg 
ment  given  by  the  said  court  therein  in  Favour  of  the  said  Abel  Guy  and  ol  the 
defendant. 

To  this  plea  the  plaintiffs  demurred,  the  grounds  of  demurrer   bated  in  the  margin 

being,  —"that  a  foreign   judgment  is   no   bar   to  an   action   here;   that  a  judgment  in 
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favour  of  a  third  person  is  not  pleadable  as  an  estoppel  by  the  defendant  ;  and  that 
the  plea  does  not  shew  that  the  judgment  proceeded  on  grounds  which  by  the 
Californian  law  would  preclude  the  plaintiffs  from  suing  again."     Joinder. 

[151]  Honyman,  in  support  of  the  demurrer  (a)1.  This  is  not  an  action  between 
persons  who  were  either  parties  or  privies  to  the  proceeding  in  the  court  at  San 
Francisco.  [Byles,  J.  There  is  a  positive  allegation  (which  is  not  traversed)  that 
Guy  was  the  agent  and  representative  of  the  defendant,  and  acting  for  him  in  the 
matter  in  question  in  a  court  of  competent  jurisdiction.]  That  amounts  to  no  more 
than  an  allegation  that  Guv  was  the  defendant's  agent.  Suppose  the  decision  of  the 
court  at  San  Francisco  was  that  Guy  was  not  personally  liable, — why  should  we  not 
sue  the  defendant  here  I  There  is  a  further  and  a  fatal  objection  to  the  plea,  viz.  that 
it  does  not  allege  that  the  judgment  in  the  court  in  San  Francisco  was  final  and  con- 
clusive there.  In  Plvmmer  \.  Woodburne,  i  B.  &  C.  625,  7  1).  &  R.  25,  to  a  declara- 
tion in  assumpsit  for  money  had  and  received,  money  paid,  commission,  &c.,  the 
defendant  pleaded  that  the  plaintiff  had  impleaded  the  defendant  in  a  plea  of  trespass 
on  the  case  upon  promises  in  a  court  of  judicature  in  the  island  of  St.  [152] 
Christopher's,  for  the  same  causes  of  action  as  those  mentioned  in  the  declaration, 
that  the  defendant  pleaded  non  assumpsit,  upon  which  issue  was  joined,  and  the  jury 
found  for  the  defendants  with  one  penny  costs,  that  judgment  was  given  for  the 
defendant  upon  that  verdict,  and  that  that  judgment  was  afterwards  affirmed,  first 
by  a  court  of  error  in  the  island,  and  afterwards  by  the  King  in  council :  it  was  held 
that  this  plea  was  bad,  inasmuch  as  it  did  not  appear  that  the  judgment  at  St. 
Christopher's  was  final  and  conclusive  in  the  colony  itself,  so  as  to  bar  the  plaintiff 
from  another  action  there.  And  see  Smith  v.  NicoUs,  5  N.  C.  208,  7  Scott,  147. 
[Erie,  C.  J.  Plummer  v.  Woodbwme  seems  to  be  in  point.  There  is  no  allegation  here 
that  the  judgment  in  the  court  of  San  Francisco,  assuming  it  to  be  in  a  proceeding 
between  the  same  parties,  was  final  and  conclusive.] 

Mil  ward,  contra  (a)-.  The  plea  discloses  a  good  answer  to  the  action.  In  Barber  v. 
Lamb,  ante,  vol.  viii.,  p.  95,  a  plea  of  judgment  recovered  in  an  action  brought  in  the 
consular  court  at  Constantinople,  established  under  the  statute  0'  A-  7  Vict.  c.  94,  was 
held  to  be  a  good  bar  to  an  action  brought  here  for  the  [153]  same  cause.  [Willes,  J. 
There  the  proceeding  in  the  consular  court  was  between  the  same  parties,  and  the 
defendant  paid  the  amount  under  it.]  The  principle  of  the  decision  was,  that  the 
plaintiff  had  selected  his  own  tribunal,  and  was  therefore  bound  by  its  decision,  by 
analogy  to  cases  of  reference  to  arbitration.     So,  here,  the  parties  have  selected  the 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows  : — 

"That  the  judgment  pronounced  in  the  District  Court  of  the  United  States  in 
California  is  no  bar  to  an  action  here  for  the  same  cause  of  action : 

"That  it  appears  by  the  plea  that  the  former  action  was  against  Abel  Guy,  and 
that  the  judgment  in  that  action  is  not  pleadable  as  an  estoppel  by  the  defendant,  who 
was  no  party  thereto  : 

"That  it  does  not  appear  by  the  plea  that  the  judgment  was  final,  even  between 
the  parties,  according  to  the  law  of  California,  and  consequently  it  is  no  bar  here  : 

"That  it  does  not  appear  that  the  judgment  proceeded  on  grounds  which  by  the 
Californian  law  would  preclude  the  bringing  of  another  action  : 

"  And  that  it  is  consistent  with  the  plea,  that  the  judgment  proceeded  on  the 
ground  that  the  said  Abel  Guy  was  not  liable  to  be  sued  in  respect  of  the  matters 
tunning  the  subject  of  the  present  action." 

(«)'-'  The  poiuts  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"That  the  plaintiff's  having  themselves  already  submitted  the  same  complaints  and 
matters  to  a  court  having  jurisdiction  over  the  same,  and  having  elected  that  tribunal 
to  decide  the  same,  and  judgment  having  been  given  against  them,  they  cannot  again 
raise  the  same  matter  in  an  action  here  : 

"  That  the  judgment  of  the  foreign  court  as  pleaded  operates  as  an  estoppel  against 
the  plaintiffs  in  setting  up  the  present  claims  : 

"  And  that  the  second  count  of  the  declaration  is  bad,  as  no  average  can  attach  in 
respect  of  advances  on  account  of  freight ;  and  the  second  count  shews  no  ground  of 
action." 
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Californian  court,  and  must  be  content  to  be  bound  by  the  decision  of  the  tribunal  of 
their  choice,  and  cannot  be  allowed,  when  they  find  the  decision  against  them,  to 
repudiate  the  proceeding.  [Erie,  C.  J.  It  does  not  appear  that  the  judgment  in  the 
Californian  court  was  a  judgment  on  the  merits  ;  nor  docs  it  appear  that  by  the  law 
there  administered  the  decision  was  final.]  The  same  answer  may  be  given  as  was 
given  by  Keating,  J.,  in  Barber  v.  Lamb,  viz.  that,  if  there  was  anything  to  deprive 
the  Californian  court  of  jurisdiction  over  the  subject  matter,  or  to  deprive  the  judg- 
ment of  validity,  that  might  have  been  shewn  by  way  of  replication. 

Per  Curiam.  There  is  a  marked  distinction  between  this  case  and  that  of  Barber 
v.  Lamb,  as  has  been  already  pointed  out.  We  think  the  plaintiffs  are  entitled  to 
judgment. 

Judgment  for  the  plaintiffs. 


[154]    Cahill  v.  The  London  and  North  Western  Railway  Company. 

April  26th,  1861. 

[Affirmed  in  Exchequer  Chamber,  13  C.  B.  N.  S.  818.] 

By  their  act  of  parliament  and  their  published  notices  a  railway  company  were  bound 
and  professed  to  allow  each  passenger  to  take  with  him  his  ordinary  luggage,  not 
exceeding  a  given  weight,  without  any  charge  for  the  carriage.  The  plaintiff,  a 
passenger  by  the  railway, — who  was  found  to  have  had  no  knowledge  of  the  act  of 
parliament  or  the  notice, — brought  with  him  as  luggage  a  box  containing  only 
merchandize,  but  not  exceeding  in  weight  the  limit  prescribed  for  personal  luggage. 
On  the  box  was  written  in  large  letters  the  word  "  Glass."  No  information  was 
given  by  the  plaintiff  to  the  company's  servants,  nor  was  any  inquiry  made  by  them, 
as  to  the  contents  of  the  box  : — Held,  in  an  action  against  the  company  for  the  loss 
of  the  box,  that,  inasmuch  as  it  contained  merchandize  only,  and  not  personal  luggage, 
there  was  no  contract  on  the  part  of  the  company  to  carry  it,  and  consequently 
they  were  not  liable  for  the  loss. — And  semble, — per  Erie,  C.  J.,  and  Willes,  J., — 
that  the  provisions  of  the  act  of  parliament  as  to  the  gratuitous  carriage  of  the 
personal  luggage  of  passengers  must  be  taken  to  have  been  known  to  the  plaintiff. 

This  was  an  action  brought  to  recover  the  sum  of  741.  13s.  4d.,  the  value  of  a  box 
and  its  contents  lost  under  the  circumstances  hereinafter  mentioned. 

The  declaration  stated,  that  the  defendants  were  the  owners  and  proprietors  of  a 
certain  railway  called  the  London  and  North  Western  railway,  and  of  certain  trains 
and  carriages  used  by  them  for  the  carriage  and  conveyance  of  passengers  and  their 
luggage,  goods,  and  chattels,  in  and  upon  and  along  the  said  railway,  for  hire  and 
reward  to  them  the  defendants  in  that  behalf;  and  thereupon  the  plaintiff,  at  the 
request  of  the  defendants,  became  and  was  a  passenger,  and  was  upon  such  request 
received  by  the  defendants  as  such  passenger,  in  one  of  the  said  carriages  of  the  defen- 
dants, together  with  his  luggage,  goods,  and  chattels,  to  be  by  them  safely  and  securely 
carried  and  conveyed  upon  the  said  railway,  together  with  his  said  luggage,  goods, 
and  chattels,  on  a  certain  journey,  that  is  to  say,  from  Northampton  to  London,  for 
reward  therefor  paid  by  the  plaintiff  to  the  defendants  in  that  behalf:  Yet  the  defen- 
dants, not  regarding  their  duty  in  that  behalf,  did  not  use  due  and  proper  care  in  and 
about  the  carriage  and  conveyance  of  the  plaintiffs  said  luggage  by  and  upon  the  said 
railway  from  Northampton  aforesaid  to  London  aforesaid,  luit  wholly  neglected  so  to 
do,  and  by  their  carelessness,  negligence,  and  improper  conduct  in  the  premises,  the 
defendants  wrongfully  lost  the  said  luggage  of  the  plaintiff:  Claim  1001. 

[155]  The  defendants  pleaded,  first,  not  guilty, — secondly,  that  tin'  plaintiff  was 
not  received  by  the  defendants,  together  with  his  said  luggage,  goods,  and  chattels, 
on  the  terms  and  for  the  purposes  in  (he  declaration  mentioned,  as  alleged,  -thirdly, 
as  to  part  of  the  said  luggage,  that  the  said  part  of  the  said  luggage  consisted  of  silks 
within  the  meaning  of  the  act  thereinafter  mentioned,  and  was  contained  in  one 
package,  and  exceeded  in  value  the  sum  of  101.,  and  that  the  said  part  of  the  said 
luggage  in  the  said  package  was  after  the  23rd  of  -Inly,  1830,  and  after  the  coming 
into  effect  of  the  act  of   parliament  passed   on   that  day  relating  to  carriers,   and 
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commonly  known  as  the  act  of  the  11th  year  of  King  George  the  4th  and  the  1st 
year  of  King  "William  the  4th,  c.  68,  delivered  by  the  plaintiff  to  the  defendants,  then 
being  common  carriers  by  land  for  hire,  to  accompany  the  person  of  the  plaintiff  as 
a  passenger  in  a  train  of  carriages  of  the  defendants  of  which  the  carriage  in  the 
declaration  mentioned  was  one,  such  train  then  being  a  public  conveyance ;  and  that 
the  receipt  of  the  said  luggage  by  the  defendants  as  in  the  declaration  mentioned  was 
by  reason  of  such  delivery,  and  not  otherwise ;  and  that  such  delivery  was  made  to 
a  certain  servant  of  the  defendants ;  and  that,  at  the  time  of  such  delivery,  the  value 
and  nature  of  the  said  luggage  were  not  declared  by  the  plaintiff,  then  being  the  person 
delivering  the  same;  and  that  they  the  defendants  lost  the  said  luggage,  which  is 
what  in  the  declaration  is  complained  of ;  and  that  such  loss  was  a  loss  within  the 
meaning  of  the  said  act, — fourthly,  that  the  defendants  are  the  corporation  incor- 
porated by  the  9  &  10  Viet.  c.  cciv.,  intituled  "An  act  to  consolidate  the  London  and 
Birmingham,  Grand  .1  unction,  and  Manchester  and  Birmingham  Railway  companies  ;" 
that  the  railway  in  the  declaration  mentioned  is  the  railway  in  the  said  act  mentioned  ; 
that  [156]  the  plaintiff  delivered  the  said  luggage  to  the  defendants  as  his  the  plaintiff's 
ordinary  luggage  allowed  by  the  said  act  to  be  by  him  taken  without  any  charge  being 
made  for  the  carriage,  and  upon  the  terms  in  the  declaration  mentioned ;  and  the 
defendants  received  the  said  luggage  as  such  ordinary  luggage,  and  upon  the  said 
terms,  and  not  otherwise,  and,  on  the  supposition  that  the  same  was  such  ordinary 
luggage  as  aforesaid,  made  no  charge  for  the  carriage  of  the  same  ;  that  the  said 
luggage  was  not  such  ordinary  luggage,  but,  on  the  contrary  thereof,  consisted  of 
certain  articles  of  merchandize,  as  the  plaintiff  at  the  time  when  he  delivered  the 
said  luggage  to  the  defendants  well  knew  ;  that  the  defendants,  before  and  at  the 
time  of  the  delivery  of  the  said  luggage  to  them,  were  common  carriers  of  passengers 
and  goods  for  hire  by  land,  as  the  plaintiff  well  knew  ;  that  the  plaintiff  became  such 
passenger  with  the  said  luggage  to  be  ranied  by  the  defendants  as  such  common  carriers 
as  aforesaid,  and  they  as  such  common  carriers  received  him  with  his  said  luggage 
to  be  carried  as  aforesaid  ;  that  the  defendants  did  all  things  necessary  to  entitle 
them  to  have  the  plaintiff  at  the  time  of  delivering  the  said  luggage  to  the  defendants 
declare  the  said  luggage  to  be  such  articles  of  merchandize,  and  not  to  be  such 
ordinary  luggage  as  aforesaid,  and  to  have  the  same  delivered  to  them  by  the  plaintiff 
on  the  terms  of  being  paid  by  the  plaintiff  for  the  carriage  of  the  same  ;  that  the 
plaintiff  did  not  deliver  the  said  luggage  to  the  defendants  as  such  articles  of  merchan- 
dize, and  did  not  declare  or  communicate  to  the  defendants  or  give  them  notice  that 
the  said  luggage,  or  any  part  thereof,  was  not  ordinary  luggage,  and  did  not  pay  the 
defendants  for  the  carriage  of  the  same,  or  any  part  thereof  ;  and  that  the  defendants, 
at  the  time  of  receiving  the  said  luggage  as  [157]  aforesaid  had  no  notice  that  the 
said  luggage,  or  any  part  thereof,  consisted  of  such  articles  of  merchandize  as  afore- 
said, or  was  not  such  ordinary  luggage  as  aforesaid.  Upon  these  pleas  issue  was 
joined. 

The  cause  came  on  to  be  tried  before  Cockburn,  C.  J.,  at  the  sittings  iu  Middlesex 
after  last  Trinity  Term,  when  a  verdict  was  found  for  the  plaintiff,  for  741.  13s.  4d. 
damages,  and  40s.  costs,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

The  plaintiff  is  a  commercial  traveller  in  the  employment  of  Mr.  Eugene  Bimmel, 
the  perfumer,  of  96  Strand,  London.  The  defendants  are  the  London  and  Ninth 
Western  Railway  Company,  incorporated  by  that  name  and  style  under  the  9  &  10 
Vict.  c.  cciv.,  and  carry  on  the  business  of  common  carriers  of  goods  and  passengers 
for  hire  on  their  line  of  railway,  called  the  London  and  North  Wester;:  railway,  from 
Northampton  to  London. 

On  the  16th  of  December,  1857,  the  plaintiff,  being  then  in  the  employ  of  the  said 
Mr.  Kimmel  in  the  capacity  aforesaid,  and  at  Northampton  on  one  of  his  journeys  as 
his  commercial  traveller,  had  occasion  to  proceed  from  Northampton  to  London  by 
the  defendants'  railway.  He  accordingly  proceeded  to  the  defendants'  station  at 
Northampton  by  a  public  omnibus,  accompanied  by  his  luggage,  which  consisted  of 
a  box  about  three  feet  long  by  eighteen  inches  wide  and  twelve  inches  deep  (with 
which  he  ordinarily  travelled  on  such  journeys),  and  two  other  packages. 

This  box  was  covered  with  a  black  leather  case  which  had  painted  on  the  top  of 
it  in  the  centre,  lengthways,  the  name  <  of  "  M.  Rimmel"  in  white  letters  about  two 
inches  long ;  and  it  had  painted  across  the  top  on  each  end  the  word  "  Glass,"  also  in 
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white  letters  about  two  inches  long,  and  had  round  it  two  black  leather  straps  between 
the  words  "  Glass." 

[158]  This  box  the  plaintiff  had  placed  on  the  outside  of  the  said  omnibus;  and, 
on  his  arrival  at  the  said  station  at  Northampton,  the  same  was  handed  down  from 
the  omnibus  and  given  to  one  of  the  porters  of  the  defendants  on  duty  at  the 
station. 

The  porter  took  the  box  and  put  it  on  a  barrow  with  other  luggage,  and  wheeled 
it  to  and  placed  it  on  the  up-platform  of  the  railway  for  the  purpose  of  putting  it  into 
the  luggage-van  of  the  train  by  which  the  plaintiff  was  about  to  proceed  to  London. 

On  getting  into  the  train  at  Northampton,  the  plaintiff  saw  one  of  the  company's 
porters  about  to  place  his  box  in  the  luggage-van  of  the  train.  On  the  arrival  of  the 
train  at  Blisworth  station,  where  the  line  from  Northampton  joins  the  defendants' 
main  line  of  railway,  the  passengers  from  Northampton  for  London  with  their  luggage, 
and  amongst  them  the  plaintiff  and  his  luggage,  had  to  change  carriages  for  London, 
and  to  get  into  another  train  which  was  coming  up  on  the  said  main  line  ;  and,  whilst 
waiting  there  for  the  last-mentioned  train  to  come  up,  the  plaintiff  saw  his  said  box 
on  the  platform  ready  to  be  put  into  it.  On  the  arrival  of  the  train  in  London,  the 
plaintiffs  box  could  not  be  found,  and  has  not  since  been  heard  of. 

The  plaintiff  took  a  second-class  ticket  as  a  passenger  from  Northampton  to  London, 
and  paid  the  ordinary  fare.  This  box  did  not  exceed  the  weight  of  luggage  allowed 
by  the  defendants  to  passengers  to  accompany  them;  and  no  sum  was  paid  in  respect 
thereof.  No  question  was  asked  by  any  of  the  company's  servants  respecting  the  said 
box,  nor  was  any  demand  made  for  any  payment  for  the  carriage  thereof ;  and  no 
information  was  given  by  the  plaintiff  as  to  its  contents.  It  is  a  common  practice  to 
put  the  word  "glass  "  upon  boxes  which  do  not  contain  that  article. 

[159]  When  the  plaintiff  took  his  ticket  and  became  a  passenger  as  above  men- 
tioned, a  notice  was  affixed  in  legible  characters  in  a  public  and  conspicuous  part  of 
the  defendants'  booking-office  at  the  Northampton  station,  stating  the  increased 
rates  of  charges  required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage  as 
a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of 
the  valuable  articles  therein  mentioned,  which  were  the  same  as  those  specified  in  the 
1st  section  of  the  Carriers'  Act,  11  G.  4  it  W.  4,  e.  66,  amongst  which  were  included 
silk  in  a  manufactured  or  unmanufactured  state,  and  whether  wrought  up  or  not 
wrought  up  with  other  materials,  contained  in  any  parcel  or  package  delivered  to 
accompany  the  person  of  any  passenger,  where  the  value  thereof  exceeded  the  sum 
of  101. 

The  plaintiff  did  not  declare  the  nature  or  value  of  any  of  the  contents  of  his 
said  box. 

By  the  66th  section  of  the  first-mentioned  act  of  parliament,  it  is  enacted  that 
any  passenger  travelling  upon  the  railway  in  a  first-class  carriage  may  take  with  him 
his  ordinary  luggage  not  exceeding  112  lbs.  in  weight,  anil  every  passenger  travelling 
in  a  second  class  carriage  may  take  with  him  his  ordinary  luggage  not  exceedin^ 
(10  lbs.  in  weight,  and  every  passenger  travelling  in  a  third-class  carriage  may  take 
with  him  his  ordinary  luggage  not  exceeding  40  lbs  in  weight,  without  any  charge 
being  made  for  the  carriage. 

The  following  notice  relating  to  luggage  was  published  in  the  time-table  of  the 
company  : — 

Luggage.  First-class  passengers  are  allowed  112  His.,  second-class  passengers  100 
lbs.,  and  third  class  passengers  56  lbs.  of  personal  luggage  (not  being  merchandize  or 
other  articles  carried  for  hire  or  profit),  free  of  charge.  All  excess  will  be  charged 
for,  according  to  distance.  In  order  to  prevent  delay  and  incon  [160]-venience  in  the 
re-delivery  of  luggage  at  the  end  of  the  journey,  passengers  are  requested  to  place 
mi  each  article  their  Dame  and  address:  and  notice  is  hereby  given  that  the  company 
will  not  be  responsible  fur  the  care  of  the  same  unless  fully  and  properly  addressed 
with  the  name  and  destination  of  the  parly,  nor  for  any  article  conveyed  inside  tile 
carriages." 

The  plaintill  had  no  knowledge  of  the  said  notice  or  statute. 

The  contents  of  the  said  box  consisted  pa  illy  of  samples  of  articles  sold  by  Mr. 
Ivinnncl  as  a  perfumer,  and  partly  of  other  articles  to  lie  used  by  the  plaintill'  as 
samples,  a  portion  of  which  be  was  at  liberty  to  sell  if  required  by  the  customer. 
The  following  is  a  list  of  such  contents,  with  their  value  : — 


.-i 
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2  pieces  of  English  galloon  for  wigs,  at 
25      „      of  French  ribbon  for  ditto 

Q 

iv      jj  )i  n 

i 

^  11  11  11 

J. 

^  11  11  11 

<5 

'J         >)  ii  n 

1         ii  ii  ii 

1  i  doz.  of  silk  cauls  for  wigs 

3  „     of  wig  crowns   . 

6f  oz.  of  French  sewing  silk,  at 
|  „    of  English  webbing 
66  inches  of  hair  lace  foundation,  for  partings 
102      „       of   French   skin  partings  for  ladies 

wigs  .... 

89      ,,       of  silk 
h  doz.  French  skin  crown  partings  for  gents 
[161]  4     „     sheets  of  French  skin  for  partings 
12     ,,     steel  wig-snaps  and  elastics  for  gents 
1  lb.  of  Kinglet  hair    .  .  each  28s, 

1    „  of  cross  hair  for  gents'  wigs 
•3  yards  of  net  silk  partings     . 
7      ,,      of  crown  silk  wig-net . 

1  „      of  French  gauze  for  partings . 

3£    „      of  silk  wig-net 
of 

"4      ii  ii  ii  • 

2  lbs.  of  straight  human  hair  . 
15J  inches  of  skin  parting  (English) 

1  lb.  of  straight  human  hair   . 

2  lbs.  of 
16  inches  of  gauze  parting 

1  doz.  circular  india  rubber  dressing  combs 

each  16s 

1  ,,     india  rubber  dressing  combs  each  14s, 

2  „  ,,  „  .     13s., 
38|  inches  hair  net  for  partings 

76       „       of  union 
2  doz.  tortoise-shell  side-combs 

4 

^  ii  ii  ii 

<^4"  ii  ii  ii 

^2  ii  ii  ii 

—  '  '   '5  li  11  • 


^h  17 


0.'.  yards  of  silk  wig-net 
1  14  inches  French  gauze  partings 
shell  braid  combs 
Nail  brushes,  sample  card  . 
Dressing-case 
Travelling-case,  containing  the  above 


lOf  doz 


3s.  per  piece 

Is.  6d.     „ 

Is.  9d.     „ 

2s. 

2s.  6d.     „ 

3s. 

3s.  6d.     „ 

4s. 

18s.  per  doz. 

24g 

3s.  6d.  per  oz. 

2s.  6d.     „ 
lOd.  per  inch 

lOd.       „ 

8d. 

7s.  each 

10s.  per  doz. 

•Is 

36s.       ,, 

32s.  per  lb. 

14s.  per  yard 

7s.         „ 

14s.       „ 

14s.       „ 

9s. 

25s.  per  lb. 

9d.  per  inch 

32s.  per  lb. 

36s.      „ 

Is.  4d.  per  inch   1 


5s. 


£  s.  d. 

0  6  0 

1  17  6 

0  15  9 

1  0  0 
0  10  0 
0  12  0 
0  10  6 

0  4  0 

1  7  0 
3  12  0 

1  3  8 
0  1  3 

2  15  0 


18s.  pei-  doz. 
19s.       „ 
21s.       „ 
9d.  per  inch 
7d. 

6s.  per  doz. 
8s.       „ 
10s.     „ 
12s.     „ 
14s.     „ 
18s.     „ 
4s.  per  yard 
1  s.  per  inch 
8s.  per  doz. 


5  0 

6  9 
2  0 
0  0 


12 
1 


12  0 

2  0 

9  0 

11  0 

9  0 

0  3 

10  0 

11  9 

12  0 


1    14  0 

1    13  0 

1     4  6 

1  8  11 

2  4  4 
0  12  0 


1  12  0 

1  17  6 

0  18  0 

1  6  10 

0  17  6 

1  2 
0  11 
4  6 
0  10  0 

0  9  (i 

1  10  0 

£74  13  4 


0 
6 
0 


[162]  Some  of  the  above  articles  were  in  glass  cups ;  and  there  were  also  some 
glass  bottles,  and  a  looking-glass  in  the  dressing-case. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  from  the  above  facts  which 
a  jury  might  properly  draw,  and  say  for  what  amount  the  verdiet  should  be  entered, 
if  the  plaintiff  was  entitled  to  recover. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  entitled 
to  recover  for  the  loss  of  the  said  box  and  its  contents,  or  any  part  thereof. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  the  verdiet  was  to  be 
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entered  for  the  plaintiff  for  such  amount  as  the  court  should  direct,  with  costs  of  suit. 
If  the  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  then 
the  verdict  was  to  be  entered  for  the  defendants,  with  costs  of  defence. 

Lush,  Q.  C.  (with  whom  was  Beasley),  for  the  plaintiff  (a).  It  is  found  as  a  fact 
in  the  case  that  the  [163]  plaintiff  had  no  knowledge  either  of  the  notice  or  of  the 
act  of  parliament :  and  it  is  impossible  under  the  circumstances  to  say  that  the  defen- 
dants did  not  receive  the  box  in  question  as  luggage. 

Phipson,  for  the  defendants.  The  fourth  plea  is  proved  by  the  facts  set  forth  in 
the  special  case.  The  only  contract  which  the  defendants  entered  into  with  the 
plaintiff  was,  a  contract  for  the  safe  conveyance  of  himself  and  his  ordinary  luggage. 
The  box  in  question  was  not  ordinary  luggage,  but  merchandize ;  and  there  was 
nothing  to  indicate  that  it  was  a  package  of  that  description.  Under  the  Carriers 
Act,  11  G.  4  .V  1  W.  4,  c.  68,  it  was  held,  in  Owm  v.  Jin  unit,  2  C.  &  M.  353,  that, 
to  entitle  a  party  to  recover  for  loss  of  or  injury  to  any  article  of  the  description 
mentioned  in  s.  1  of  that  act,  he  must  give  express  notice  to  the  carrier  of  the  value 
and  nature  of  the  article.  There,  a  looking-glass  exceeding  the  value  of  101.  was 
packed  in  a  case  sent  to  a  carrier's  office  to  be  conveyed  from  London  to  the  house  of 
one  S.  near  Lymington.  A  notice  was  fixed  up  in  the  office,  pursuant  to  s.  2  of  the 
Carriers  Act.  The  words  "  Plate  glass,"  "  Looking-glass,"  "  Keep  this  edge  upwards," 
were  written  on  the  case,  but  no  declaration  was  made  of  the  nature  and  value  of  the 
article,  and  no  increased  rate  of  carriage  was  paid.  The  parcel  was  conveyed  from 
Lymington  to  [164]  the  place  of  its  ultimate  destination  on  a  brewer's  truck,  that 
being  the  usual  mode  in  which  parcels  were  conveyed  in  that  part  of  the  country. 
When  the  glass  was  unpacked,  it  was  found  to  be  broken  :  and  it  was  held  that  the 
carrier  (in  the  absence  of  proof  of  gross  negligence)  was  not  liable  for  the  damage. 
Bayley,  B.,  there  says  :  "  It  seems  to  me  that  the  object  of  the  act  is  two-fold, — first, 
it  is  that  the  party  receiving  the  article  may  be  apprised  of  the  nature  of  the  article, 
in  order  that  he  may  give  it  the  greatest  degree  of  protection, — and,  secondly,  that, 
as  he  incurs  an  additional  danger  or  risk,  he  should  have  an  increased  compensation. 
It  seems  to  me,  then,  that,  by  the  terms  of  the  act,  the  plaintiff  was  required  to  give 
a  specific  notice  that  the  package  contained  glass  of  the  value  he  seeks  to  recover,  and 
that,  as  he  did  not  do  that,  the  defendant  was  not  responsible."  In  The  Great  Northern 
liailwaij  CimijHiii//,  A  pp.,  Shcplurd,  Hop.,  8  Exch.  30,  it  was  held  that  a  carrier  of 
passengers  for  hire  was,  at  common  law,  only  bound  to  carry  their  personal  luggage ; 
and  therefore,  that,  if  a  passenger  has  merchandize  among  his  personal  luggage  (as,  in 
that  case,  124  dozen  ivory  knife-handles),  or  so  packed  that  the  carrier  has  no  notice 
that  it  is  merchandize,  he  is  not  responsible  for  its  loss :  but  that,  if  the  merchandize 
is  carried  openly,  or  so  packed  that  its  nature  is  obvious,  and  the  carrier  does  not 
object  to  it,  lie  will  lie  liable.  Parke,  B.,  there  says:  "No  doubt,  it  is  the  duty  of 
the  carrier,  on  receiving  the  parcel,  to  ask  such  questions  as  may  be  necessary,  and  if 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  I.   That  the  luggage  in  question  was  the  ordinary  luggage  of  the  plaintiff: 

"2.  That  the  defendants,  when  they  accepted  the  plaintiff  as  a  passenger,  with 
his  said  box,  knew  ami  could  see  that  the  same  was  merchandize: 

"  •'>.  That  the  plaintiff's  box  was  obviously  and  patently  merchandize,  and  not 
passenger's  luggage,  and  the  defendants  must  have  known  it  to  bo  such  : 

"  I.  That  the  defendants  ought  to  have  objected  to  receive  the  said  box  when 
the  plaintiff  brought  it  forward  aa  bis  luggage  to  accompany  him  as  a  passenger  on  his 
said  journey  : 

"5.  That  the  defendants  ought  not  to  have  treated,  as  they  did,  the  said  box  as 
the  plaintiffs  luggage  to  accompany  him  od  bis  said  journey  : 

"6,  That  the  plaintiff's  said  luggage  appeared  externally  to  be  merchandize,  and 
that  the  character  of  the  bos  could  not  have  deceived  the  defendants: 

"7.  That  the  defendants  made  no  inquiry  of  the  plaintiff  as  to  the  nature  of  his 

said  luggage,  or  the  contents  of  the  said  box,  and  made  i bjeotion   to   receive  it  as 

his  luggage  to  accompany  him  on  his  journey  : 

"8.  That  no  part  of  the  contents  of  the  said  box  was  silk  within  the  meaning  of 
the  Carriers  Act : 

"9.  That  the  defendants  are  responsible  to  the  plaintiff  for  their  negligenec  in 
having  lost  his  luggage  in  the  manner  stated  in  the  ease.'' 
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he  asks  no  questions,  and  there  be  no  fraud,  he  is  liable  for  its  loss.  It  was  so  laid 
down  in  Walker  v.  Jackson,  10  M.  &  W.  161.  But  in  this  case  the  contract  was,  to 
carry  passengers  and  their  luggage.  Then,  if  the  company  had  notice  that  a  passenger 
brought  with  him  goods  which  were  not  luggage,  and  the}-  chose  to  carry  [165]  them, 
they  would  be  responsible  :  but,  if  no  notice  is  given,  there  is  an  unfair  concealment, 
which  prevents  them  from  making  a  charge  as  for  merchandize."  That  doctrine  is 
precisely  applicable  here.  In  Story  on  Bailments,  §  498,  it  is  said  :  "The  proprietors 
of  stage-coaches  whose  employment  is  solely  to  carry  passengers  (such  as  hackney- 
coachmen)  are  not  deemed  common  carriers,  although  as  to  the  luggage  or  baggage 
of  the  passengers  they  may  incur  the  same  liability  as  common  carriers  (a)'.  If  (as  is 
ordinarily  the  case)  they  are  also  accustomed  to  carry  the  baggage  of  passengers, 
although  they  receive  no  specific  compensation  therefor,  but  simply  receive  their  fare 
for  the  passage  of  the  travellers,  yet,  like  common  carriers,  they  are  responsible  for 
the  safety  of  such  baggage,  and  for  the  proper  care  thereof,  since  it  constitutes  a  part 
of  the  service  for  which  the  fare  is  paid,  and  the  passengers  are  thereby  induced  to 
travel  in  the  coach,  and  the  custody  of  the  luggage  may  be  properly  deemed,  as  in 
the  case  of  an  innkeeper,  an  accessory  to  the  principal  contract."  Again,  in  §  499, 
it  is  said  :  "  It  has  been  a  matter  of  some  controversy  in  what  character  the  proprietors 
of  stage-coaches  and  steam-boats  and  rail-cars  are  to  be  regarded.  .  .  .  The  more 
important  question  has  been  in  regard  to  the  liability  for  the  baggage  of  passengers, — 
whether  it  is  that  of  common  carriers,  or  only  that  of  private  persons  engaging 
ordinarily  for  hire,  that  is,  for  due  and  reasonable  skill  and  diligence  in  their  under- 
taking. The  general  tendency  of  the  authorities,  however,  has  at  all  times  been  to 
the  point,  that,  as  to  the  baggage  of  passengers,  the  proprietors  are  common  carriers. 
And  the  doctrine  seems  now  firmly  established,  both  in  England  and  in  America,  that 
the  re-[166]-sponsibilitv  of  coach-proprietors  carrying  passengers  with  their  baggage, 
stands,  as  to  their  baggage,  upon  the  ordinary  footing  of  common  carriers.  Mr.  Bell 
has  deduced  this  as  the  true  modern  doctrine  on  the  subject  (a)2.  But  by  baggage  we 
are  to  understand  such  articles  of  necessity  or  personal  convenience  as  are  usually 
carried  by  passengers  for  their  personal  use,  and  not  merchandize  or  other  valuables, 
although  carried  in  the  trunks  of  passengers,  which  are  not  designed  for  any  such  use, 
but  for  other  purposes,  such  as  a  sale,  and  the  like.  But  it  has  been  said  that,  although 
passenger  carriers  are  not  liable  for  merchandize  when  packed  up  with  travellers' 
baggage,  if  the  baggage  be  lost,  yet,  if  the  merchandize  be  so  packed  as  to  be  obviously 
merchandize  to  the  eye,  and  the  carrier  takes  it  without  objection,  he  is  liable  for  the 
loss."  The  same  doctrine  is  to  be  found  in  Angel  on  Carriers,  p.  117.  Independently 
of  the  act  of  parliament,  the  defendants  profess  to  carry  free  of  charge  a  certain  amount 
of  personal  luggage  with  every  passenger.  They  do  not  contract  at  all  with  one  who 
brings  with  him  merchandize,  without  any  intimation  to  them  that  what  he  brings 
is  not  personal  luggage.  Moreover,  the  plaintiff  is  bound  by  the  provision  in  the 
company's  act,  9  &  10  Vict.  c.  ceiv.,  which  entitles  each  passenger  to  have  a  given 
amount  of  luggage  carried  free  of  charge.  It  was  not  necessary  that  he  should  have 
actual  notice  of  the  act:  The  Edinburgh  ami  Dalkeith  llailway  Company  v.  Wauchope, 
8  Clark  &  Fin.  710.  The  act  contains  the  usual  clause  declaring  it  to  be  a  public  act, 
and  that  it  shall  be  judicially  noticed  as  such.  Those,  at  all  events,  are  bound  by 
the  act,  who  avail  themselves  of  the  privileges  conferred  by  it.  The  fact  that  the 
defendants'  servants  [167]  might  have  known  from  the  appearance  of  the  package, 
or  might  have  ascertained  by  inquiry,  that  it  contained  other  than  the  personal 
luggage  of  the  passenger,  makes  no  difference.  In  Marsh  y,  Home,  •">  B.  &  C.  322, 
8  D.  &  R  223,  a  common  carrier  gave  public  notice  that  he  would  not  hold  himself 
accountable  for  any  parcel  above  the  value  of  51.,  if  lost  or  damaged,  unless  the  same 
were  entered  as  such  and  paid  for  accordingly  when  delivered.  A  person  who  knew 
that  the  carrier  had  given  this  notice  delivered  him  a  parcel  containing  such  goods 
(much  exceeding  the  value  of  51.),  to  be  carried  from  L.  to  B.,  and  the  carrier  accepted 
them  for  that  purpose.  The  price  of  the  carriage  was  not  then  paid.  The  carrier 
knew  that  the  parcel  contained  goods  much  exceeding  the  value  of  51.  The  parcel 
was  lost :  and  it  was  held  that  the  carrier  was  not  responsible.  Abbott,  C.  J.,  in 
delivering  the  judgment  of  the  court  said:    "In   the  case  of  Levi  v.    Il'aterhouse, 

(ay  See  Boss  v.  Hill,  1  C.  B.  877. 

(a)2  See  1  Bell,  Comm.  5th  edit.  pp.  467,  468,  475. 
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1  Price,  280,  it  was  proved  that  the  carrier's  servant  who  received  the  parcel  knew 
the  value  of  its  contents  ;  but  Gihbs,  C.  J.,  before  whom  the  cause  was  tried,  held 
that  the  mere  knowledge  of  the  value  did  not  take  the  case  out  of  the  general  rule ; 
and  his  opinion  was  confirmed  by  the  court  of  Exchequer,  after  argument  and  con- 
sideration, and  a  rule  which  had  been  obtained  for  setting  aside  the  verdict  was 
discharged." 

Lush,  in  reply.  The  cases  cited  are  entirely  distinguishable  from  the  present.  In 
each  of  them  the  carrier  had  given  a  notice,  which  was  brought  home  to  the  owner  of 
the  goods,  that  he  would  not  hold  himself  liable  beyond  a  certain  amount,  unless  the 
value  of  the  parcel  was  declared  and  an  increased  rate  of  carriage  paid.  The  effect  of 
the  contract  was  to  absolve  the  carrier  from  a  loss  arising  from  ordinary  [168]  negli- 
gence. That  firings  it  within  the  rule  laid  down  in  IFalker  v.  Jackson,  10  M.  it  W. 
161,  where  Parke,  B.,  says  :  "  I  take  it  now  to  be  perfectly  well  understood,  according 
to  the  majority  of  opinions  upon  the  subject,  that,  if  anything  is  delivered  to  a  person 
to  be  carried,  it  is  the  duty  of  the  person  receiving  it  to  ask  such  questions  about  it 
as  may  be  necessary  :  if  he  ask  no  questions,  and  there  be  no  fraud  to  give  the  case  a 
false  complexion,  on  the  delivery  of  the  parcel,  he  is  bound  to  carry  the  parcel  as  it  is. 
It  is  the  duty  of  the  person  who  receives  it  to  ask  questions ;  if  they  are  answered 
improperly,  so  as  to  deceive  him,  then  there  is  no  contract  between  the  parties ;  it  is 
a  fraud,  which  vitiates  the  contract  altogether."  Here  there  is  nothing  to  exempt 
the  defendants  from  the  ordinary  common-law  liability  of  carriers,  apart  from  the 
provision  in  the  act  of  parliament,  of  which  it  is  found  that  the  plaintiff  had  no  know- 
ledge. In  Story  on  Bailments,  §  498,  speaking  of  proprietors  of  stage-coaches,  it  is 
said  :  "  If  (as  is  ordinarily  the  case)  they  are  also  accustomed  to  carry  the  baggage 
of  passengers,  although  they  receive  no  specific  compensation  therefor,  but  simply 
receive  their  fare  for  the  passage  of  the  travellers,  yet,  like  common  carriers,  they  are 
responsible  for  the  safety  of  such  baggage,  and  for  proper  care  thereof."  [Byles,  J. 
In  the  following  section  Story  says  :  "  By  baggage  we  are  to  understand  such  articles 
of  necessary  or  personal  convenience  as  are  usually  carried  by  passengers  for  their 
personal  use,  and  not  merchandize  or  other  valuables,  although  carried  in  the  trunks 
of  passengers,  which  are  not  designed  for  any  such  use,  but  for  other  purposes,  such 
as  a  sale,  and  the  like."]  In  The  Great  Northern  Railway  Company,  App.,  Shepherd, 
Reap.,  8  Exch.  37,  Parke,  B.,  says:  "No  doubt  it  is  the  duty  of  the  carrier,  on 
receiving  the  parcel,  to  ask  such  questions  as  may  [169]  be  necessary  ;  and,  if  he  ask 
no  questions,  and  there  be  no  fraud,  he  is  liable  for  its  loss.  It  was  so  laid  down  in 
Walker  v.  Jackson."  Here,  there  was  no  fraud,  and  no  misrepresentation  on  the  part 
of  the  plaintiff  either  by  word  or  by  conduct.  [Byles,  J.  Baron  Parke  goes  on  to 
saw  that,  "if  the  company  had  notice  that  a  passenger  brought  with  him  goods  which 
were  not  luggage,  and  they  chose  to  carry  them,  they  would  be  responsible  :  but,  if 
no  notice  is  given,  there  is  an  unfair  concealment,  which  prevents  them  from  making 
a  charge  as  for  merchandize."]  In  that  case,  the  package  to  all  outward  appearance 
consisted  only  of  personal  luggage  :  and  in  giving  judgment  the  learned  Baron  says, — 
"The  defendants  only  agreed  for  the  stipulated  laic  to  cany  passengers  and  every- 
thing which  constituted  personal  luggage,  and  were  not  bound  to  carry  merchandize, 
or  articles  wholly  unconnected  with  luggage.  If,  indeed,  they  had  notice,  or  might 
have  suspected  from  the  mode  in  which  the  parcels  were  packed,  that  they  did  not 
contain  personal  luggage,  then  they  ought  to  have  objected  to  carry  them  :  but  the 
case  finds  that  thin-  had  no  notice  of  what  the  packages  contained.  Whether  this 
was  done  for  any  fraudulent  purpose,  it  is  not  necessary  to  inquire  ;  because,  even  if 
there  were  no  fraudulent  intent,  the  plaintiff  had  so  conducted  himself  that  tin' 
company  were  nut  aware  thai  he  was  nut  carrying  luggage,  and  therefore  the  loss 
must  be  borne  by  him."  That  is  exactly  in  accordance  with  what  is  laid  down  in 
Walker  v.  Jackson.  Here,  the  general  appearance  of  the  package,  and  the  intimation 
that  it  contained  "glass,"  was  enough    to  shew   thai    it   was   not    "personal    luggage," 

and  to  impose  upon  the  servants  of  the  company  the  duty  of  inquiry.  The  circum- 
stance of  the  company's  act  containing  a  clause  declaring  thai  it  is  to  lie  taken  notice 
of  as  a  public  act,  clearly  does  not  makeil  anymore  binding  upon  strangers.     The 

[170]  tule  on  this  subject  is  thus  stated  in  Dwarris  on  Statutes,  472:  "Greal   inoon 
venience  having  been  found  to  resull   from  the  stricl  proof  required  in  the  case  of 
private  acts  in  some  acts  of  parliament  not  relating  to  the  kingdom  at    large,  a  special 
clause  is  often  inserted   declining  thein  to  lie  public  acts,  and  that    they  shall  lie  taken 
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notice  of  as  such  without  being  specially  pleaded  ;  in  which  case  they  are  to  be  proved 
in  the  same  manner  as  public  acts  ;  it  is  not  necessary  to  prove  them  by  an  examined 
copy,  or  to  shew  that  the  printed  copy  was  printed  by  the  King's  printer.  The  clause 
referred  to  was  intended  for  the  facility  of  proof :  it  will  not  give  the  act  the  effect 
of  a  public  act  for  other  purposes,  as,  with  regard  to  the  recital  of  facts  contained  in 
it:"  see  Brett  v.  Beales,  M.  &  M.  129. 

Erle,  C.  J.  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment  on 
this  special  case.  The  plaintiff',  it  appears,  had  taken  a  ticket  to  travel  by  the 
defendants'  railway  from  Northampton  to  London  ;  and  he  complains  of  a  breach  of 
duty  on  the  part  of  the  company  in  omitting  to  take  due  care  of  his  luggage.  From 
the  statement  in  the  case,  it  appears  that  the  thing  which  was  lost  consisted  of  a 
package  containing  articles  of  merchandize  only,  and  nothing  which  could  fall  within 
the  description  of  personal  luggage.  The  package  in  question  is  represented  by  a 
drawing  in  the  special  case,  and  appears  to  be  a  substantial  box  or  case,  on  which  was 
painted  in  letters  about  two  inches  long  the  word  "  Glass  "  ;  and  it  has  been  contended, 
on  behalf  of  the  plaintiff",  that  the  general  character  and  appearance  of  the  package 
should  have  induced  the  company's  servants  to  make  inquiry  as  to  its  contents,  and 
fixed  them  with  notice  that  they  were  other  than  personal  luggage,  and  so  they  must 
be  assumed  to  have  consented  to  receive  the  [171]  package,  knowing  it  to  contain 
merchandize,  upon  the  same  footing  as  if  it  had  consisted  of  personal  luggage.  The 
facts  are  stated  for  our  opinion  :  and  we  are  at  liberty  to  estimate  the  effect  of  them. 
My  opinion  upon  those  facts  is  against  the  plaintiff'.  It  seems  to  me  that  it  would  be 
introducing  a  most  pernicious  rule,  to  hold,  that,  if  a  package  which  from  its  appearance 
is  likely  to  contain  merchandize  is  brought  to  a  railway  by  a  passenger,  the  company's 
servants  are  bound  to  inquire  whether  it  consists  of  what  is  ordinarily  understood  to 
be  personal  luggage,  or  merchandize,  at  the  peril  of  being  held  liable  for  a  loss  if  lo>s 
occurs.  I  think  it  is  most  important  as  well  for  the  public  as  for  railway  companies 
that  the  latter  should  be  protected  according  to  their  reasonable  regulations,  and  that 
they  should  be  informed  by  the  passengers  of  the  contents  of  packages  brought  by 
them  to  be  carried,  if  they  are  not  of  the  description  which  by  those  regulations  they 
are  entitled  to  have  carried  free  of  charge.  If  the  passenger  wishes  to  carry  merchan- 
dize, he  should  pay  the  company  a  fair  and  reasonable  compensation  for  it.  The 
plaintiff  is  found  by  the  case  to  have  intended  no  fraud  ;  and  it  is  also  found  that  he 
ordinarily  travelled  on  his  journeys  with  the  box  in  question  :  and  it  may  be  that  he 
never  paid  or  was  required  to  pay  anything  for  the  carriage  of  it.  But  the  time  has 
arrived  at  which  it  is  to  be  ascertained  at  whose  risk  it  was  carried.  I  am  of  opinion 
that  it  was  carried  at  the  risk  of  the  plaintiff",  because  it  contained  merchandize  for 
the  carriage  of  which  the  company  according  to  their  act  of  parliament  and  their 
regulations  were  entitled  to  be  paid,  and  not  personal  luggage  which  within  certain 
limits  they  undertake  to  carry  for  passengers  free  of  charge.  It  is  said  that  the 
plaintiff  had  no  express  notice  that  he  ought  to  have  paid  for  the  carriage  of  this  box  : 
but,  on  the  [172]  other  hand,  the  defendants  had  no  express  notice  that  it  contained 
merchandize  which  they  were  entitled  to  charge  for,  and  not  personal  luggage.  What 
is  the  contract  into  which  the  railway  company  enter  when  they  receive  a  passenger 
with  his  luggage?  Is  it  a  contract  to  carry  him  safely  together  with  anything  which 
he  may  choose  to  bring  with  him  and  pass  oft'  as  luggage,  when  in  truth  it  is  not 
luggage,  but  merchandize]  I  think  there  was  no  such  contract.  As  was  said  by 
Parke,  R,  in  The  Great  Northern  Railway  Company,  App.,  Shepherd,  Resp.,  8  Exch.  37, 
"  The  contract  was,  to  carry  passengers  and  their  luggage.  If  the  company  had  notice 
that  a  passenger  brought  with  him  goods  which  were  not  luggage,  and  they  chose  to 
carry  them,  they  would  be  responsible  ;  but,  if  no  notice  is  given,  there  is  an  unfair 
concealment,  which  prevents  them  from  making  a  charge  as  for  merchandize."  It 
seems  to  me  that  that  is  perfectly  just.  If  the  passenger  so  conducts  himself  towards 
the  company  as  to  prevent  them  from  getting  a  fair  remuneration  for  the  carriage  of 
merchandize,  he  may  very  well  be  held  to  have  it  carried  at  his  own  risk.  I  am 
clearly  of  opinion  that  there  was  no  such  contract  by  the  company  to  carry  the  plaintiff 
safely  with  the  box  in  question  as  is  set  out  in  this  declaration.  I  rest  my  judgment 
upon  the  authority  of  the  case  of  The  Great  Northern  Railway  Company,  App.,  Shepherd, 
Resp.     So  far  as  to  the  common-law  liability. 

I  am  further  of  opinion,  and,  if  need  was,  I  should  be  prepared  to  hold,  that,  where 
a  company  is  created  by  act  of  parliament,  having  privileges  and  rights  granted  to 
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them,  and  liabilities  and  duties  imposed  upon  them,  in  respect  of  their  incorporation, 
partiesdealing  with  themmust  be  taken  to  becognizantof  the  provisionsof  the  actof  parlia- 
ment granting  those  privileges  and  rights  and  imposing  those  duties  and  [173]  liabilities, 
although  it  be  a  private  act.  If  that  doctrine  be  applicable  to  the  present  case,  it  would  be 
the  case  of  a  person  who  had  notice  that  the  company  carried  a  given  amount  of  personal 
luggage  with  every  passenger  free  of  charge.  It  seems  to  me  that  this  would  by 
implication  be  a  notice  that  they  did  not  carry  merchandize  gratis  ;  for,  it  would 
be  idle  for  a  railway  company  or  other  common  carrier  to  give  notice  that  they  do  not 
intend  to  carry  merchandize  gratis.  When,  therefore,  they  give  notice  that  they  will, 
within  certain  limits,  carry  the  passenger's  luggage,  "  without  any  charge  being  made 
for  the  carriage,"  they  impliedly  give  notice  that  they  will  not  carry  merchandize  gratis. 
If  my  view  of  the  effect  of  the  act  of  parliament  is  correct,  the  present  plaintiff  had 
notice  in  law  that  the  company  did  not  contract  to  carry  the  package  in  question 
without  making  a  charge  for  the  carriage  of  it.  In  either  view,  therefore,  I  think  the 
plaintiff  is  not  entitled  to  recover,  the  defendants  not  having  entered  into  any  such 
contract  with  him  as  he  has  alleged  in  his  declaration. 

Wili.es,  J.     I  am  of  the  same  opinion.     At  first  I  inclined  to  think  that  the 
question  for  our  consideration  was  somewhat  different  from  that  which  Mr.  Phipson's 
argument  has  satisfied  me  that  it  is.     My  impression  was,  that  the  company  must  be 
assumed  to  have  accepted  the  package  in  question  to  be  carried  for  the  plaintiff  for 
hire,  and  that,  having  made  no  inquiry  as  to  whether  or  not  its  contents  consisted  of 
personal  luggage  onby,  and  no  fraudulent  concealment  appearing  on  the  plaintiff's  part, 
the  company  was  responsible  for  its  safe  delivery  at  its  destination.     But  I  am  now 
satisfied  that  the  first  proposition  is  unsustainable  in  point  of  fact,  because,  upon  the 
facts  which  appear  on  the  special  case,  I  am  of  opinion  that  the  [174]  company  never 
did  accept  this  package  to  be  carried  for  hire, — that  the  true  answer  to  the  plaintiff's 
claim  is,  that  there  never  was  any  contract  on  the  part  of  the  company  to  carry  the 
package  which  was  lost.    The  only  contract  which  they  entered  into  with  the  plaintiff'  was, 
to  carry  himself  and  his  personal  luggage  not  exceeding  100  lbs.  in  weight.     I  do  not 
think  it  necessary  to  go  into  the  question  whether  the  act  of  parliament  was  binding 
upon  the  plaintiff  or  not,  though,  if  it  were  necessary  to  decide  that  point,  my  present 
impression  is  the  same  as  that  which  has  been  expressed  by  my  Lord.     But  I  think 
that,  when  a  passenger  takes  a  ticket  at  the  ordinary  charge,  he  must,  according  to 
common  sense  and  common  experience,  be  taken  to  contract  with  the  railway  company 
for  the  carriage  of  himself  and  his  personal  luggage  only  ;  and  that  he  can  no  more 
extend  the  contract  to  the  conveyance  of  a  single  package  of  merchandize  than  of  his 
entire  worldly  possessions.     That  is  the  view  which  is  taken  in  Story  on  Bailments, 
§§  498,  499,  and  also  by  Lord  Wensleydale  in  The  Great  Northern  Railway  Company, 
App.,  Shepherd,  Besp.  8  Exch.  30.     It  is  rather  a  conclusion  of  fact  than  of  law,  that 
the  ticket  entitles  the  party  who  purchases  it  to  have  himself  and  his  personal  luggage 
carried  for  the  price  he  pays,  and  nothing  more.     In  the  absence,  therefore,  of  some 
contract  for  the  conveyance  of  that  which  does  not  answer  the  description  of  personal 
luggage,  the  plaintiff'  cannot  be  entitled  to  recover  for  its  loss.     Here,  it  is  beyond 
question  that  the  package  of  the  loss  of  which  he  the  plaintiff  complains  was  not 
ordinary  personal  luggage:  it  follows,  therefore,  as  matter  of  reasoning,  that,  if  he 
were  entitled  to  have  it  carried  for  hire,  it  must  be  for  hire  other  and  beyond  what 
was  paid  for  the  conveyance  of  the  plaintiff' and  his  personal  luggage.     It  is  contended 
on  the  [175]  part  of  the  plaintiff'  that  such  a  contract  may  be  implied  from  the  fact  of 
the  porter  in  the  employ  of  the  company  having  from  its  external  appearance  an 
opportunity  of  seeing  that  the  package  contained  goods  other  than  personal  luggage. 
The  foundation  upon  which  this  argument  rests  is,  that  the  word  "  Glass  "  was  painted 
on  the  lid  of  the  box.     Putting  that  word  on  the  package  does  not  to  my  mind  afford 
any  indication  that  its  contents  really  consist  of  glass,  but  merely  that  the  passenger 
desires  to  have  it  handled  with  nunc  than  ordinary  care.     The  very  fact  of  tho  word 
"Glass"  being  painted  in  a  permanent  manner  on  the  cover  of  tho  box,  was  in  my 
opinion  less  likely  to  lead  to  the  inference  suggested  than  if  it  was  merely  put  on  for 
tho  particular  occasion.     But,  assuming  that  tho  circumstance  I  have  alluded  to  did 
amount  to  a  notice  to  the  porter  that    the   package  contained   merchandize,  and   not 
personal  luggage,  can  you  infer  from  the  act  of  the  poller  in  receiving  the  article  and 
putting  it  into  the  train,  that  he  formed  a  judgment   as  to  whether  il    was  a  thing 
which  the  company  were  bound  to  cany  as  a  passenger's  personal  luggage,  so  as  to 
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amount  to  a  contract  on  their  part  to  carry  it  without  receiving  any  additional  pay- 
ment? It  is  impossible  to  infer  that  the  porter  did  or  could  make  any  such  contract 
so  as  to  bind  the  company.  I  think  that  would  be  pushing  to  an  absurdity  the  rule 
that  a  principal  is  bound  by  the  acts  of  his  agent  within  the  scope  of  his  ordinary 
employment.  The  substance  of  the  case  is  this, — that  the  plaintiff",  well  knowing  that 
the  only  contract  which  he  had  with  the  company  was  a  contract  for  the  conveyance 
of  himself  and  his  personal  luggage,  chose  to  take  his  chance  of  having  this  package 
safely  carried  with  him  without  paying  the  company  the  sum  which  they  would  have 
been  entitled  to  charge  him  for  its  conveyance  as  merchandize.  It  occurred  to  my 
mind,  [176]  in  the  course  of  the  argument,  that  this  conclusion  might  lead  to  incon- 
venience. If,  for  instance,  a  first-class  passenger  were  to  take  with  him  luggage  to 
the  extent  of  a  single  pound  in  excess  of  the  112  lbs.  allowed  to  be  carried  free  of 
charge,  upon  a  strict  construction  of  the  act  of  parliament  and  notice,  it  might  perhaps 
be  said  that  this  was  a  breach  of  the  contract,  and  the  company  would  not  be  liable 
if  the  luggage  so  carried  in  excess  were  lost.  I  should  be  slow  to  arrive  at  the  con- 
clusion I  have  expressed,  if  I  thought  that  would  be  the  result  of  our  judgment  on  the 
present  occasion.  But,  in  dealing  with  cases  of  this  kind,  we  must  look  at  that  which 
is  the  usual  and  ordinary  course  of  proceeding  :  and  we  know  from  our  own  experience 
that  the  ordinary  course  of  proceeding  by  railway  companies  is,  to  weigh  the  luggage 
tendered  to  them,  and  to  charge  for  any  appreciable  excess  beyond  the  amount  allowed 
to  each  passenger ;  and,  if  the  company  choose  to  waive  their  right  to  do  so,  they  are 
bound  by  the  contract.  Here,  however,  we  are  dealing  with  a  case  in  which  the 
passenger  has  by  his  conduct  palmed  off  upon  the  company,  to  be  carried  free,  a 
package  containing  articles  which  he  could  only  claim  to  have  carried  for  him  upon 
payment  of  the  company's  ordinary  rate  for  the  conveyance  of  merchandize.  Of  course 
I  disclaim  all  intention  to  impute  to  him  any  fraudulent  intention  :  the  case  expressly 
negatives  that.  But  I  think  the  company  are  fairly  entitled  to  say  that  the  plaintiff 
never  contracted  with  them  to  have  this  package  carried  by  them  for  hire,  which  it  is 
necessary  that  he  should  have  done  to  entitle  him  to  charge  them  for  the  loss.  This 
judgment  is  not  inconsistent  with  the  decision  of  the  court  of  Exchequer  in  Walker  v. 
Jackson,  10  M.  &  W.  161,  viz.  that  it  is  the  duty  of  the  company  on  receiving  a  parcel 
to  make  such  inquiry  as  may  be  necessary  to  inform  [177]  them  of  the  nature  and 
value  of  its  contents,  and  that,  if  they  ask  no  questions,  and  there  be  no  fraud  on  the 
part  of  the  sender,  they  are  liable  for  its  loss.  In  that  case  the  company  contracted 
to  convey  the  carriage  with  its  contents,  which  turned  out  to  be  heavier  and  more 
valuable  than  they  had  expected.  There  was  no  fraud  committed  or  intended  ;  and 
they  chose  to  abstain  from  inquiry.  Very  different  would  be  the  case  if  goods 
delivered  to  a  carrier  to  be  carried  turned  out  to  be  of  a  dangerous  nature,  and  of  a 
kind  not  usually  carried  without  the  adoption  of  extraordinary  precautions.  There, 
the  nature  of  the  article  being  known  to  the  sender,  the  omission  to  communicate  it 
to  the  carrier  would  amount  to  something  like  fraud.  The  present  case,  however,  does 
not  fall  within  either  of  those  which  have  been  put ;  it  is  not  within  the  last,  because 
it  is  conceded  that  there  was  no  fraud,- — and  it  is  not  within  the  rule  in  Walker  v. 
Jackson,  because  the  goods  lost  are  not  goods  which  the  defendants  ever  contracted  to 
carry  for  the  plaintiff  for  hire.  For  these  reasons,  I  entirely  agree  with  my  Lord  that 
the  defendants  are  entitled  to  the  judgment  of  the  court. 

Byles,  J.  I  also  am  clearly  of  opinion  that  the  defendants  are  entitled  to  our 
judgment  on  the  second  plea.  The  declaration  alleges  that  the  defendants  are  the 
owners  and  proprietors  of  a  railway  and  of  certain  trains  and  carriages  used  by  them 
for  the  carriage  and  conveyance  of  passengers  and  their  luggage,  goods,  and  chattels 
in  and  upon  and  along  the  said  railway  for  hire  and  reward  ;  and  that  the  plaintiff  at 
their  request  became  and  was  a  passenger,  and  was  received  by  them,  together  with 
his  luggage,  goods,  and  chattels,  to  be  by  them  safely  and  securely  carried  and  conveyed 
with  his  said  luggage,  goods,  and  chattels,  from  Nor-[178]-thampton  to  London ;  and 
that,  through  their  negligence,  his  luggage  was  lost.  The  defendants  in  answer  to 
that  say  that  they  did  not  receive  the  plaintiff,  together  with  his  luggage,  goods,  and 
chattels,  on  the  terms  and  for  the  purpose  in  the  declaration  mentioned,  as  alleged. 
Now,  it  is  plain  that  the  company,  when  they  received  the  plaintiff  as  a  passenger 
with  the  package  described  in  the  special  case,  did  not  know  that  they  were  carrying 
merchandize.  The  only  particle  of  evidence  tending  to  shew  that  they  did  was,  the 
fact  that  the  word  "Glass"  was  painted  on  the  outside  of   the  box.      That  word, 
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however,  would  merely  indicate  that  the  package  contained  something  which  required 
care  ;  and  it  might  with  great  propriety  be  inscribed  on  many  packages  which  contain 
personal  luggage  only.  The  case,  I  think,  goes  further  than  that ;  for,  not  only  had 
the  company  no  notice  that  they  were  carrying  merchandize,  but  there  was  a  distinct 
representation  by  the  acts  and  conduct  of  the  plaintiff  that  it  was  personal  luggage 
and  personal  luggage  only  that  they  were  carrying.  I  do  not  think  the  company's 
servants  were  bound  to  ask  any  questions.  The  package  was  handed  to  them  as 
ordinary  luggage.  That  being  so,  I  agree  with  my  Lord  in  adopting  what  was  said 
by  Lord  Wensleydale  in  Tic  Great  Northern  Railway  Company,  App.,  Shepherd,  Resp., 
8  Exch.  30,  viz.  that  the  defendant's  conduct, — without  imputing  to  him  any  fraudulent 
intent, — in  delivering  a  package  of  this  description  without  communicating  the  fact 
that  it  contained  merchandize,  was  in  the  nature  of  a  concealment,  and  amounted  to 
a  positive  representation  that  it  contained  ordinary  personal  luggage  only.  If  that 
be  so,  there  was  no  bailment,  and  no  contract.  It  is  just  as  if  a  man  were  to  throw 
a  parcel  into  one  of  the  carriages  or  to  jump  in  himself  after  the  train  had  started, 
and  were  to  charge  the  company  with  a  breach  [179]  of  their  contract  to  carry  either 
safely,  if  his  parcel  were  lost  or  himself  injured.  For  these  reasons,  it  seems  to  me 
that  the  defendants  are  entitled  to  a  verdict  upon  the  traverse  contained  in  the 
second  plea. 

As  to  the  question  whether  the  provisions  of  the  company's  private  act  of  parliament 
are  to  be  considered  as  incorporated  in  all  contracts  made  with  the  company,  though  I 
do  not  desire  to  be  understood  as  expressing  any  dissent  from  the  opinions  entertained 
by  my  Lord  and  my  Brother  Willes,  I  would  rather  not  say  anything. 

Judgment  for  the  defendants  (a). 


The  Midland  Railway  Company,  Appellants;  Annie  Pye,  Respondent. 

May  3rd,  1861. 

[S.  C.  30  L.  J.  C.  P.  314  ;  4  L.  T.  510 ;  9  W.  R.  658.     See  In  re  Pulborough  School  Board 
Election,  [1894]  1  Q:  B.  737.     Approved,  Ymmg  v.  Adams,  [1898]  A.  C.  469.] 

The  21st  section  of  the  Divorce  Act,  20  &  21  Vict.  c.  85,  is  not  retrospective. — Where, 
therefore,  a  married  woman  whose  husband  had  deserted  her  obtained  a  protection 
order  from  a  magistrate  under  that  section,  after  the  commencement  of  an  action 
by  her  in  her  own  name  to  recover  damages  against  a  carrier  for  the  loss  of  goods 
entrusted  to  him  by  her  for  carriage, — Held,  that  the  order  gave  no  right  to  sue. 

This  was  an  action  brought  by  the  plaintiff  (the  respondent),  a  married  woman,  in 
her  own  name,  against  the  defendants  (the  appellants),  who  are  common  carriers  for 
hire  from  Nottingham  to  London. 

The  action  was  commenced  by  the  following  plaint : — 

"  In  the  Westminster  County  Court  of  Middlesex. 

"  Between  Annie  Pye,  of  8  Stanley  Street,  Pimlico,  widow,  plaintiff,  and  the  Midland 
Railway  Company,  of  King's  Cross,  defendants. 

"  You  arc  hereby  summoned  to  appear  at  a  county-[180]-court  to  be  holden  at  the 
Court  House,  St.  Martin's  Lane,  Westminster,  on  the  3rd  day  of  December,  I860,  at 
the  hour  of  12  at  noon,  to  answer  the  plaintiff 

to  a  claim  the  par-  Debt  or  claim         .  .  .         £25     0     0 

tienlars   of    which  Costs  of  the  plaint  .  .  0  17     8 

are    hereunto    an-  Attorney's  costs     .  .  .  0  18     0 

lie   i(|  ^ ^~" 

Total  amount         .         £26  15     8 
"Dated  this  7th  day  of  November,  1860. 

"CmUNTONIKK  ('III, 

"To  the  defendants.  "  Registrar  of  the  court." 

(a)  The  ease  now  (M.  T.  1861)  stands  for  argument  in  the  Exchequer  Chamber. 
[See  13  C.  B.  N.  S.  818.] 
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"  In  the  Westminster  County  Court  of  Middlesex. 
" Pye  against  The  Midland  Hallway  Compain/. 

"This  action  is  brought  to  recover  the  sum  of  251.,  for  that,  on  or  about  the 
13th  of  August,  1860,  the  plaintiff  delivered  to  the  defendants  at  Nottingham  twenty- 
one  packages  of  luggage  and  forty-two  packages  of  furniture,  to  be  carried  by  them 
from  Nottingham  to  London  for  the  plaintiff  for  reward  to  the  defendants  in  that 
behalf.  By  the  negligence  of  the  defendants,  a  box  and  a  set  of  steps,  part  of  the 
goods,  were  lost,  and  other  of  the  goods  were  damaged. 

"The  following  is  an  account  of  the  goods  lost  and  of  the  goods  damaged  : — Box 
lost,  containing  one  chandelier  gilt,  one  bronze  chandelier,  Brussels  carpet,  mantle,  two 
morning  wrappers,  one  wrapper,  mohair  dress,  Victoria  sable,  set  of  steps. 

"  Goods  damaged, — Four  cut  spirit  glasses,  ground-glass  butter  cooler,  large  glass 
shade,  two  dessert  dishes,  four  dessert  plates,  two  tureens,  two  vegetable  dishes,  seven 
dinner  plates,  nine  soup  plates,  kitchen-table,  steel  fender  and  irons,  Spanish  mahogany 
sideboard,  [181]  three  chairs  broken,  dining-table  broken,  sofa-bedstead,  nine  yards 
of  carpet.  "  H.  T.  Roberts,  plaintiff's  attorney. 

"  To  the  defendants." 

On  the  30th  of  November,  I860,  the  plaintiff  obtained  a  protecting  order,  of  which 
the  following  is  a  copy  : — 

"Metropolitan  Police  District,  to  wit. — I,  Thomas  James  Arnold,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the  Westminster  police- 
court,  in  the  county  of  Middlesex,  and  within  the  metropolitan  police-district,  do  hereby 
order  that  all  money  or  property  acquired  by  the  lawful  industry  of  Annie  Pye  (wife 
of  William  Pye),  at  present  residing  at  No.  8  Stanley  Street,  Pimlico,  in  the  parish  of 
St.  George,  Hanover  Square,  in  the  said  county  and.  district,  since  the  25th  day  of 
January,  1859,  being  the  day  on  which  the  said  Annie  Pye  was  deserted  by  her  said 
husband,  or  which  she  may  hereafter  acquire,  and  all  property  which  she  has  become 
possessed  of  or  to  which  she  has  become  entitled  as  executrix,  administratrix,  or  trustee, 
since  the  said  25th  day  of  January,  1859,  or  which  she  may  hereafter  become  possessed 
of,  or  to  which  she  may  become  entitled  as  executrix,  administratrix,  or  trustee,  shall  be 
protected  ;  and  that  such  money  and  property  be  hereby  protected  against  the  said 
William  Pye,  his  creditors,  and  any  person  claiming  under  him  ;  and  that  all  such  her 
afore-mentioned  earnings  and  property  shall  belong  to  the  said  Annie  Pye  as  if  she 
were  a  feme  sole.  Given  under  my  hand  and  seal,  at  the  said  police-court,  this  30th 
day  of  November,  1860.  "T.  J.  Arnold. 

"Entered  at  the  Westminster  county-court  of  Middlesex,  this  1st  day  of  December, 
1860.  "  Jas.  Cheese,  assistant  clerk." 

[182]  Some  of  the  goods  which  formed  the  subject-matter  of  this  action  were  the 
property  of  the  plaintiff's  husband  when  he  deserted  the  plaintiff:  the  residue  of  the  said 
goods  were  acquired  by  the  plaintiff  after  that  time.  It  was  objected,  on  behalf  of  the 
defendants,  that  the  action  had  been  commenced  before  the  date  of  the  protecting 
order ;  but  the  learned  judge  ruled  that  the  order,  having  been  obtained  before  the 
hearing,  enabled  the  plaintiff  to  maintain  the  action  in  respect  of  the  goods  acquired 
by  her  since  the  day  on  which  she  was  deserted  by  her  husband. 

It  was  proved  that  the  plaintiff's  agent  at  Nottingham,  a  person  named  Rose, 
delivered  the  goods  in  question  at  the  Nottingham  station  of  the  defendants'  railway, 
directed  that  they  should  be  insured,  which  they  were,  and  signed  a  consignment-note, 
of  which  the  following  is  a  copy  : — ■ 

"  Consignment  note.     Midland  Railway. 

"Nottingham  Station,  Aug.  9th,  1860. 
"  To  the  Midland  Railway  Company. 

"  Receive  for  transit  as  per  address  and  particulars  on  this  note,  the  under-mentioned 
goods  on  the  conditions  stated  on  the  other  side.  "  Sender,  T.  Rose." 
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truck. 


Name  of  consignee. 


Mrs.  Pye, 
22  Devonshire  Terrace, 

Cleveland  Square, 
Hyde  Park,  London. 

King's  Cross  Station, 
to  be  called  for. 

Tlios.  Rose. 


Residence. 


1  Chair 
broken. 


Carriage 

paid  by. 


No. 


21 


Description 
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OS 

Weight. 

a 

a 
-a 

of  goods. 

IB 

a 
o 

i 

o 

u 

<y 

Packages 

luggage 

13 

3 

4 

Furniture 

16 

1 

27 

[183]  The  goods  arrived  safely  and  without  injury  at  the  King's  Cross  station,  which 
is  the  station  to  which  all  goods  consigned  to  be  left  till  called  for  would  be  transmitted 
in  the  ordinary  course  of  the  defendants'  business. 

'  'pon  the  13th  of  August,  notice  was  given  to  the  plaintiff  in  the  following  form  : — 

"  Goods  Department. 

"King's  Cross,  N.,  August  13th,  1860. 

"Mrs.  Pye,  22  Devonshire  Terrace,  Hyde  Park. 

"  I  beg  to  inform  you  that  the  under-mentioned  goods  consigned  to  you  arrived  this 
day,  and  have  been  sent  to  the  company's  warehouse,  where  they  remain  to  your 
order  and  at  your  risk  ;  and  that  this  company  will  not  hold  themselves  responsible 
for  damage  by  tire,  the  act  of  God,  civil  commotion,  vermin,  or  deterioration  of 
quality  or  quantity  by  storage  or  otherwise;  and  that  demurrage  will  be  charged  for 
detention  of  any  waggon  the  contents  of  which  are  not  removed  within  one  clear  day 
from  the  date  of  advice  of  its  arrival.  Your  instructions  for  removal  of  same  will 
oblige,  "Pro.  A.  H.  Boylan, 

"E.  Marklew." 


No. 
Invoice. 

From. 

No.  and  description. 

Weight. 

Kate. 

Paid  on. 

To  pay. 

o 

> 

DO 
& 

V. 

146 

Nottingham. 

21  packages  of  luggage 
42        „             furniture 

Waiting  at  King's  Cross. 

13 
10 

3 

1 

4 

27 

£     S.     (1. 
1     4     G 
3  19     9 

£5  14     3 

On  the  ICth  of  August,  the  plaintiff  went  to  the  King's  Cross  station  to  pay  for 
the  carriage  and  insurance  of  the  goods,  and  told  the  official  at  the  goods  department 
there  that  she  wished  the  goods  to  remain  [184]  ;i  few  days:  he  said  she  would  have; 
to  pay  for  storage,  to  which  she  objected,  staling  that  she  had  been  informed  by  the 
clerk  in  the  luggage  department  at  Nottingham  that  no  warehouse-room  was  chargeable 
when  goods  were  insured,  and  that  they  could  remain  at  the  station  free  of  charge  for 
one  or  two  months  ;  whereupon  the  said  official  said  t  here  must  be  sonic  mistake  at 
Nottingham;  he  would  write  to  that  place,  and  communicate  with  the  plaintiff 
immediately  on  receiving  a  reply. 

On  the  Itli  of  September,  the  plaintiff,  not  having  received  any  communication,  as 
promised,  went  again  to  the  King  S  Cross  station,  and  paid  the  sum  of  51.  1  Is.  3d.,  and 
took  a  receipt  for  the  same  on  the  letter  hereinbefore  sel  forth  dated  13th  of  August, 
la  it,  of  which  receipt  the  following  is  a  copy  : — 

"  Paid,  September  1,   L860. 

"  For  Midland  Railway  Company. 

"  \V\1.     UllADlilCKY." 
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On  the  same  day,  the  4th  of  September,  some  of  the  goods  were  sent  by  plaintiffs 
direction  to  her  house,  Upper  Stanley  Street :  but  some  were  not  delivered,  and  others 
were  damaged,  probably  from  exposure  to  wet  during  their  stay  at  King's  Cross  from 
the  10th  of  August  till  the  4th  of  September. 

No  charge  was  made  on  behalf  of  the  defendants  for  warehouse-room  or  for  the 
carriage  of  the  goods  from  King's  Cross  to  Stanley  Street. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  applied  for  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  to  support  the  plaintiff's  particulars  of 
demand,  which  charged  the  defendants  only  as  carriers  to  London :  and  it  was 
submitted  that  the  defendants  were  not  liable  as  carriers  for  injury  or  loss  to  the 
goods  while  they  remained  at  King's  Cross  ;  but  were  only  liable  as  warehousemen. 

[185]  The  learned  judge  refused  to  nonsuit,  saying  the  particulars  might  be 
amended  in  that  respect :  and  the  trial  proceeded.  No  application,  however,  for  an 
amendment  was  made  on  behalf  of  the  plaintiff';  the  plaintiff  contending  that  the 
defendants  continued  liable  as  carriers  up  to  the  time  of  the  delivery  of  the  goods  in 
Stanley  Street. 

The  learned  judge  directed  the  jury  that  the  defendants  were  liable,  if  the  goods 
were  lost  or  damaged  under  any  circumstances  in  their  transit  from  Nottingham  to 
King's  Cross:  but  that,  if  the  loss  and  damage  arose  after  the  arrival  at  King's  Cross, 
the  defendants  would  not  be  liable,  unless  they  had  failed  to  take  due  and  reasonable 
care  of  the  goods  after  their  arrival  at  King's  Cross,  in  which  case  they  would  be 
liable. 

The  judge  further  told  the  jury,  that,  if  the  goods  were  lost  or  damaged  while 
they  remained  at  King's  Cross,  it  would  be  material  for  them  to  consider  whether  or 
not  they  remained  at  King's  Cross  through  the  fault  of  the  plaintiff;  for,  if  the 
detention  of  the  goods  at  King's  Cross  arose  from  the  fault  of  the  plaintiff,  she  would 
have  no  right  to  complain  of  any  injury  to  the  goods  which  might  have  been  thereby 
occasioned. 

The  jury  found  a  verdict  for  the  plaintiff,  for  181.  13s.,  as  being  the  amount  of 
damage  sustained  in  respect  of  such  of  the  goods  as  had  been  acquired  by  the  plaintiff 
after  her  desertion  ;  and  that  the  loss  and  damage  arose  after  the  goods  arrived  at 
King's  Cross. 

The  question  for  the  opinion  of  the  court  was,  whether  the  learned  judge  was 
right  in  the  ruling  and  direction  hereinbefore  set  forth.  If  the  learned  judge  was 
right  in  both,  then  the  verdict  was  to  stand.  If  he  was  wrong  in  the  ruling,  then 
the  verdict  was  to  be  set  aside,  and  a  verdict  for  the  defendants,  or  a  nonsuit,  was  to 
be  entered.  If  he  was  right  in  the  ruling,  but  wrong  in  the  direction,  and  the  court 
[186]  should  be  of  opinion  that  the  particulars  ought  not  to  be  amended,  then  the 
verdict  was  to  be  set  aside,  and  a  verdict  for  the  defendants,  or  a  nonsuit,  was  to 
be  entered. 

W.  (4.  Harrison,  for  the  appellants  (a).  The  direction  of  the  county-court  judge 
was  clearly  wrong.  In  the  absence  of  a  protecting  order,  the  goods  in  question 
being  the  husband's  goods,  the  plaintiff  would  not  be  in  a  position  to  maintain  this 
action.  Her  right,  therefore,  in  the  present  case  will  depend  upon  the  construction 
which  is  to  be  put  upon  the  21st,  25th,  and  26th  sections  of  the  Divorce  and  Matri- 
monial Causes  Act,  20  &  21  Vict.  c.  85.  The  21st  section  enacts  that  "a  wife  deserted 
by  her  husband  may  at  any  time  after  such  desertion,  if  resident  within  the  metro- 
politan district,  apply  to  a  police-magistrate,  or,  if  resident  in  the  country,  to  justices 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows  : — 

"  1.  That  the  magistrate's  order  set  forth  in  the  case  had  no  retrospective  operation, 
and  that  therefore  the  plaintiff  (below)  had  no  right  of  action  in  her  own  right  at  the 
time  of  bringing  the  action  : 

"  2.  That,  as  the  action  was  brought  against  the  defendants  upon  a  contract  to 
carry  from  Nottingham  to  London,  and  as  the  jury  found  that  there  was  no  breach  of 
that  contract,  the  defendants  (below)  were  entitled  to  the  verdict : 

"  3.  That  the  judge  was  wrong  in  directing  the  jury  that  they  might  find  a  verdict 
for  the  plaintiff  (below)  if  they  thought  that  due  care  of  the  plaintiff's  goods  had  not 
been  taken  at  King's  Cross,  or  if  they  were  lost  or  damaged  in  their  transit  from 
King's  Cross  to  Stanley  Street." 
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in  petty-sessions,  or,  in  either  case,  to  the  court,  for  an  order  to  protect  any  money 
or  property  she  may  acquire  by  her  own  lawful  industry,  and  property  which  she  may 
become  possessed  of,  after  such  desertion,  against  her  husband  or  his  creditors,  or 
any  person  claiming  under  him ;  and  such  magis-[187]  trate,  or  justices,  or  court,  if 
satisfied  of  the  fact  of  such  desertion,  and  that  the  same  was  without  reasonable  cause, 
and  that  the  wife  is  maintaining  herself  by  her  own  industry  or  property,  may  make 
and  give  to  the  wife  an  order  protecting  her  earnings  and  property  acquired  since  the 
commencement  of  such  desertion,  from  her  husband  and  all  creditors  and  persons 
claiming  under  him,  and  such  earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  a  feme-sole :  Provided  always,  that  every  such  order,  if  made  by  a  police- 
magistrate  or  justices  at  petty-sessions,  shall,  within  ten  days  after  the  making  thereof, 
be  entered  with  the  registrar  of  the  county-court  within  whose  jurisdiction  the  wife 
is  resident ;  and  that  it  shall  be  lawful  for  the  husband,  and  any  creditor  or  other 
person  claiming  under  him,  to  apply  to  the  court  or  to  the  magistrate  or  justices  by 
whom  such  order  was  made  for  the  discharge  thereof :  Provided  also,  that,  if  the 
husband  or  any  creditor  of  or  other  person  claiming  under  the  husband  shall  seize  or 
continue  to  hold  any  property  of  the  wife  after  notice  of  any  such  order,  he  shall  be 
liable,  at  the  suit  of  the  wife  (which  she  is  hereby  impowered  to  bring),  to  restore  the 
specific  property,  and  also  for  a  sum  equal  to  double  the  value  of  the  property  so 
seized  or  held  after  such  notice  as  aforesaid.  If  any  such  order  of  protection  be  made, 
the  wife  shall  during  the  continuance  thereof  be  and  be  deemed  to  have  been  during 
such  desertion  of  her  in  the  like  position  in  all  repects,  with  regard  to  property  and 
contracts,  and  suing  and  being  sued,  as  she  would  be  under  this  act  if  she  obtained 
a  decree  of  judicial  separation."  The  25th  section  enacts,  that,  "in  every  ease  of 
a  judicial  separation,  the  wife  shall,  from  the  date  of  the  sentence  and  whilst  the 
separation  shall  continue,  be  considered  as  a  feme  sole  with  respect  to  property  of 
every  description  which  [188]  she  may  acquire,  or  which  may  come  to  or  devolve 
upon  her ;  and  such  property  may  be  disposed  of  by  her  in  all  respects  as  a  feme  sole, 
and  on  her  decease  the  same  shall,  in  case  she  shall  die  intestate,  go  as  the  same  would 
have  gone  if  her  husband  had  been  then  dead  :  Provided  that,  if  any  such  wife  should 
again  cohabit  with  her  husband,  all  such  property  as  she  may  be  entitled  to  when 
such  co-habitation  shall  take  place  shall  be  held  to  her  separate  use,  subject  however 
to  any  agreement  in  writing  made  between  herself  and  her  husband  whilst  separate." 
And  the  26th  section  enacts,  that,  "in  every  case  of  a  judicial  separation,  the  wife 
shall,  whilst  so  separated,  be  considered  as  a  feme  sole  for  the  purposes  of  contract 
and  wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil  proceeding  ;  and  her 
husband  shall  not  be  liable  in  respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  fur  any  wrongful  act  or  omission  by  her,  or  for  any  costs  she  may 
incur  as  plaintiff  or  defendant:  Provided  that,  where,  upon  any  such  judicial  separa- 
tion, alimony  has  been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  shall 
not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  necessaries  supplied  for  her 
use  :  Provided  also,  that  nothing  shall  prevent  the  wife  from  joining,  or  at  any  time 
during  such  separation,  in  the  exercise  of  any  joint  power  given  to  herself  and  her 
husband."  Tin:  plaint  in  the  county-court  was  sued  out  on  the  7th  of  November, 
I860,  in  respect  of  a  conversion  in  September.  The  protecting  order  was  obtained 
on  the  30th  of  November,  and  registered  on  the  1st  of  December;  and  tin'  summons 
was  heard  on  the  3rd.  The  right  to  sue  must  exist  at  the  time  of  the  commencement 
of  the  action  :  Bill  v.  Bament,  !>  M.  &  W.  .'i(i.  It  could  not  have  been  the  intention  of 
the  statute  that  the  order  should  have  a  retrospective  effect.  Suppose  [189]  the 
order  werr  obtained  after  the  commencement  of  the  action,  ami  before  the  <  1 . > \  ol 
trial  it  was  rescinded,  how  would  that  affect  the  rights  of  the  parties'!  Taking  the 
win. I,'  section  together,  it  is  manifest  that  the  legislature  did  not  intend  to  give  the 
protection  on  hi  a  retrospective  effect  so  as  to  bind  the  rights  of  third  parties.  The 
effect  of  a.  sentence  of  judicial  separation  under  s.  25  has  a  very  different  effect.  Then, 
tlic  order  does  not  upon  the  face  of  it  shew  a  desertion  without  reasonable  cause: 
the  evidence  of  desert  ion  is  most  inconclusive  and  uncertain  (a).  [Udall,  who  appeared 
for  the  respondent,  observed  that  this  was  not  one  of  the  objections  taken  in  the 
county-court.]     There  was  no  evidence  to  go   to  the  jury  to  shew  that  the  company 

(")  The  form  of  order  in  use  in  the  Divorce  Court  merely  stales  the  fact  of  deser- 
tion.     The  petition  alleges  the  desertion  to  have  been  without   reasonable  cause. 
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were  guilty  of  any  negligence  as  carriers.  As  carriers,  they  received  the  gpods  to  be 
safely  and  securely  conveyed  to  King's  Cross  :  and  in  this  respect  the  company's 
duty  was  performed.  Whilst  they  remained  there  at  the  plaintiff's  request,  they 
were  held  by  the  company  in  the  capacity  of  warehousemen  :  and,  in  the  absence  of 
evidence  of  gross  negligence,  they  would  not  be  liable  for  any  injury  done  to  them. 

Udall,  for  the  respondent  (A).  The  ruling  of  the  county-court  judge  was  perfectly 
correct.  The  effect  [190]  of  the  protecting  order  under  the  "21st  section  of  the  act 
is,  to  make  the  married  woman  a  statutory  feme  sole  from  the  date  of  the  desertion. 
The  concluding  words  of  the  section  are  plain  and  unambiguous, — "  If  any  such  order 
of  protection  be  made,  the  wife  shall  during  the  continuance  thereof  be  and  be  deemed 
to  have  been  during  such  desertion  of  her  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts,  and  suing  and  being  sued,  as  she  would  be  under 
this  act  if  she  obtained  a  decree  of  judicial  separation;"  that  is,  she  shall  for  all 
purposes  be  deemed  to  have  been  a  feme  sole  from  the  commencement  of  the  desertion. 
As  to  the  alleged  hardship  of  making  the  order  retrospective,  it  is  not  greater  than 
in  the  case  of  Heslop  v.  Baker,  6  Exch.  740.  The  9th  section  of  the  21  &  22  Vict. 
c.  108  (which  was  passed  to  amend  the  former  act)  enacts  that  "every  order  which 
shall  be  obtained  by  a  wife  under  the  said  act  of  20  &  21  Vict.  c.  85,  or  under  this 
act,  for  the  protection  of  her  earnings  or  property,  shall  state  the  time  at  which  the 
desertion  in  consequence  whereof  the  order  is  made  commenced  ;  and  the  order  shall, 
as  regards  all  persons  dealing  with  such  wife  in  reliance  thereon,  be  conclusive  as  to 
the  time  when  such  desertion  commenced."  Why  should  that  be  rendered  necessary, 
unless  to  make  it  applicable  to  some  condition  existing  before  the  date  of  the  order? 
[Byles,  J.  Would  payments  made  to  the  husband  whilst  the  state  of  desertion  existed, 
be  invalidated  by  the  subsequent  order?]  It  is  submitted  that  they  would.  [Keating,  J. 
The  8th  section  of  the  21  &  22  Vict.  c.  ION,  validates  all  transactions  with  the  wife 
between  the  date  of  the  order  and  the  discharge  of  it.]  Any  defect  in  the  form  of 
the  order  may  be  cured  by  an  amendment.  The  duty  of  the  carrier  is,  to  carry  and 
deliver  :  the  company,  therefore,  had  not  performed  their  contract  [191]  until  the  goods 
were  delivered  at  the  plaintiff's  place  of  residence. 

Harrison  was  heard  shortly  in  reply. 

Erle,  C.  J.  I  think  Mr.  Harrison  is  entitled  to  succeed  upon  the  first  point  urged 
by  him,  viz.  that  an  order  for  the  protection  of  the  earnings  and  property  of  the 
married  woman  under  the  21st  section  of  the  20  &  21  Vict.  c.  85,  obtained  by  her 
during  the  pendency  of  the  action,  will  not  entitle  her  to  maintain  an  action  which 
was  not  maintainable  at  its  commencement.  Those  whose  duty  it  is  to  administer 
the  law  very  properly  guard  against  giving  to  an  act  of  parliament  a  retrospective 
operation,  unless  the  intention  of  the  legislature  that  it  should  be  so  construed  is 
expressed  in  clear,  plain,  and  unambiguous  language  ;  because  it  manifestly  shocks 
one's  sense  of  justice  that  an  act  legal  at  the  time  of  doing  it  should  be  made  unlawful 
by  some  new  enactment.  Modern  legislation  has  almost  entirely  removed  that 
blemish  from  the  law :  and,  wherever  it  is  possible  to  put  upon  an  act  of  parliament 
a  construction  not  retrospective,  the  courts  will  always  adopt  that  construction.  The 
first  part  of  the  21st  section  of  the  20  &  21  Vict.  c.  85  provides,  that,  in  case  of 
desertion,  the  wife  may  apply  for  an  order  to  protect  any  money  or  property  she  may 
acquire  by  her  own  lawful  industry,  and  property  which  she  may  become  possessed 
of  after  such  desertion,  against  her  husband  or  his  creditors  or  any  person  claiming 
under  him  ;  and  it  goes  on  to  provide  that  the  jurisdiction  to  which  the  application 
is  made,  if  satisfied  of  the  fact  of  such  desertion,  and  that  the  same  was  without 
reasonable  cause,  and  that  the  wife  is  maintaining  herself  by  her  own  industry  or 
property,  may  make  and  give  to  the  wife  an  order  protecting  her  [192]  earnings  and 
property  acquired  since  the  commencement  of  such  desertion,  from  her  husband  and 
all  creditors  and  persons  claiming  under  him,  and  that  such  earnings  and  property 
shall  belong  to  the  wife  as  if  she  were  a  feme  sole.  I  can  well  understand  the  law 
giving  a  retrospect  here.     The  wife  is  an  aggrieved  party ;  the  husband  delinquent. 

(&)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows  : — 

"  1.  That  the  ruling  of  the  learned  judge  was  right,  that  the  action  was  maintain- 
able :  2.  That  there  was  no  misdirection  :  3.  That  the  judge  rightly  decided  on  the 
matter  of  practice,  and  that  this  was  no  ground  of  appeal." 
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It  is  right,  therefore,  that  the  order  should  have  a  retrospective  operation  against   the 

husband  and  against  those  claiming  under  him.  The  whole  object  of  the  protection 
would  be  frustrated  if  it  were  otherwise.  Then  follow  provisions  for  the  registration 
of  the  order,  and  for  discharging  it,  for  giving  the  wife  a  remedy  for  a  violation  of  it : 
and  then  follows  something  not  exactly  corresponding  with  the  rest  of  the  clause, — 
an  enactment  in  wider  terms  than  what  had  gone  before, — that,  "  if  any  such  order 
of  protection  be  made,  the  wife  shall  during  the  continuance  thereof  be  and  be  deemed 
to  have  been  during  such  desertion  of  her,  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts,  and  suing  and  being  sued,  as  she  would  be  under 
this  act  if  she  obtained  a  decree  of  judicial  separation."  These  words,  no  doubt,  are 
capable  of  the  construction  sought  to  be  put  upon  them  by  Mr.  Udall.  But  so  to 
construe  them  would  give  them  a  most  unjust  effect.  If  this  provision  were  held  to 
be  retrospective,  the  effect  would  be  to  invalidate  all  payments  made  to  the  husband 
in  the  meantime,  and  all  sales  of  the  husband's  property,  and  would  give  the  wife 
rights  of  action  against  third  persons  for  acts  done  by  them  which  were  lawful  at  the 
time :  whereas,  the  contrary  construction  does  not  deprive  the  wife  of  any  of  the  pro- 
tection the  statute  intended  to  give  her :  as  to  her  earnings  and  property,  protection 
is  given  to  her  against  her  husband  and  persons  claiming  under  him  ;  and,  it  may  be, 
also  as  to  existing  causes  of  [193]  action,  where  the  action  is  commenced  after  the 
date  of  the  order.  But  what  we  are  called  upon  to  say  is,  that  this  provision  is 
applicable  where  the  action  is  commenced  before  the  protecting  order  is  obtained, — 
which  would  be  taking  away  from  the  defendant  a  defence  which  he  was  all  along 
entitled  to  set  up,  and  fixing  him  with  all  the  costs  of  the  action.  I  am  clearly  of 
opinion  that  thepro  vision  in  question  doesnotoperate  to  give  validity  to  an  action  brought 
before  the  right  is  acquired.  I  therefore  think  the  appellants  are  entitled  to  judgment. 
WILLIAMS,  J.  I  am  entirely  of  the  same  opinion.  In  order  to  adopt  the  con- 
struction contended  for  on  the  part  of  the  respondent,  we  must  hold  that  the  defen- 
dant, who  justly  defended  the  action  at  the  time  it  was  brought,  became  a  wrong-doer 
by  reason  of  the  order  afterwards  obtained  by  the  plaintiff'  herself.  I  see  nothing  in 
the  language  of  the  statute  which  calls  for  such  a  construction.  The  words  at  the 
concluding  part  of  s.  21  clearly  are  not  retrospective,  whatever  may  be  the  case  as  to 
the  earlier  provisions.  The  court  becomes  seised  of  the  suit  by  a  proceeding  on  the 
part  of  a  person  having  a  right  to  sue  :  and,  generally  speaking,  there  can  be  no  right 
to  sue,  unless  it  is  vested  at  the  time  of  the  commencement  of  the  proceedings.  The 
ease  of  an  executor  who  has  not  proved  the  will  is  an  exception  :  it  is  enough  if  he 
produces  the  probate  at  the  trial;  but  that  is  because  he  derives  all  his  rights  and 
authorities  from  the  will.  The  case  of  an  administrator  is  different:  the  adminis- 
trator, who  derives  all  his  power  to  sue  from  the  letters  of  administration,  must  have 
them  at  the  time  he  commences  the  action.  Another  exception  is  that  of  a  copy- 
holder who  has  obtained  a  surrender,  but  who  has  not  been  admitted.  The  right  of 
property  and  of  [194]  possession  is  in  him  by  the  surrender]  but,  for  the  protection 
ot  tin;  lord,  his  title  requires  to  be  perfected  by  admittance.  But,  in  the  present  case, 
the  law  had  vested  the  right  to  sue,  at  the  time  the  action  was  commenced,  ill  the 
husband  and  wife;  and  it  would  have  been  impossible  for  the  defendants  to  have 
settled  the  action  with  the  wife.  The  effect  of  the  protecting  order  is  to  give  the 
wife  an  entirely  new  right  as  against  third  persons.  In  Perry  v.  Skinner,  '1  M.  &  W. 
17  1.  il  Mas  held  that,  where  a  [latent  is  originally  void,  but  amended  under  the  0  & 
I!  W.  4,  c.  83,  s.  1,  by  filing  a  disclaimer  of  part  of  the  invention,  that  act  has  not  a 
retrospective  operation,  so  as  to  make  a  party  liable  for  an  infringement  of  the  patent 
prior  to  the  time  of  entering  such  disclaimer.  Parke,  B.,  there  say  s :  "The  rule  by  which 
we  are  to  be  guided  in  construing  acts  of  parliament  is,  to  look  at  the  precise  words, 
and  to  construe  them  in  their  ordinary  sense,  unless  it  would  lead  to  any  absurdity  or 
manifest  injustice:  and,  if  it  should,  so  to  vary  and  modify  them  as  to  avoid  that 
which  it  certainly  could  not  have  been  the  intention  of  the  legislature  should  lie  done. 
•Now,  if  the  construction  contended  for  by  Mr.  Rotchfa)  was  to  be  considered  as  the 
right  construction,  it  would  lead  to  the  manifest  injustice  of  a  party  who  might  have 
put  himself  to  great  expense  in  the  making  of  machines  or  engines,  t lie  subject  of  the 
grant  of  a  patent,  on  the  faith  of  that  patent  being  void,  being  made  ;i  wrongdoer  by 

(a)  That  the  act  had  a  retrospective  operation,  where  the  infringement  took  place 
with  respect  to  a  part  of  tho  invention  to  which  the  disclaimer  did  not  apply. 

C.  P.  xx.— 14* 
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relation.  That  is  an  effect  the  law  will  not  give  to  any  act  of  parliament,  unless  the 
words  are  manifest  and  plain."  The  construction  we  are  asked  by  the  respondent  to 
put  upon  this  statute  is  uncalled  for  and  against  all  rule. 

[195]  Byles,  J.  I  am  of  the  same  opinion.  The  serious  consequences  which 
have  been  suggested,  and  probably  many  more  which  have  not  occurred  to  the  Bar 
or  to  the  court,  would  result  from  giving  the  provision  in  question  the  construction 
which  has  been  contended  for  on  the  part  of  the  respondent  in  this  case.  I  am  unable 
entirely  to  reconcile  the  21st  and  25th  sections  of  the  act.  The  21st  section,  at  the 
close  of  it,  contains  this  provision, — "If  any  such  order  of  protection  be  made,  the 
wife  shall  during  the  continuance  thereof  be  and  be  deemed  tu  have  been  during  such 
desertion  of  her  in  the  like  position  in  all  respects,  with  regard  to  property  and  contracts, 
and  suing  and  being  sued,  as  she  would  be  under  this  act  if  she  obtained  a  decree  of 
judicial  separation."  Then,  turning  to  s.  25,  we  find  it  provided  that,  "  in  every  case 
of  a  judicial  separation,  the  wife  shall,  from  the  date  of  the  sentence,  and  whilst  the 
separation  shall  continue,  be  considered  as  a  feme  sole  with  respect  to  property  of 
every  description  which  she  may  acquire  or  which  may  come  to  or  devolve  upon  her : " 
and  then,  in  s.  26,  it  is  provided  that,  in  every  case  of  a  judicial  separation,  the  wife 
shall,  whilst  so  separated," — that  is,  from  the  date  of  the  sentence, — "  be  considered 
a  feme  sole  for  the  purposes  of  contract,  and  wrongs  and  injuries,  and  suing  and  being 
sued  in  any  civil  proceeding."  Feeling  the  full  force  of  the  difficulties  which  have 
been  presented  to  us,  it  seems  to  me  that  we  shall  be  acting  consistently  with  all  the 
rules  by  which  the  courts  are  guided  in  the  construction  of  statutes,  in  holding  that 
the  respondent  was  not  in  a  position  to  commence  this  action  until  the  right  of  action  had 
become  vested  in  her  by  virtue  of  the  order  of  the  magistrate  or  the  sentence  of  the  court. 

Keating,  J.  We  are  not  called  upon  to  decide  on  [196]  the  present  occasion 
whether  the  21st  section  of  the  20  &  21  Vict.  c.  85,  is  in  all  cases  to  receive  a  retro- 
spective construction.  Difficulty  would  no  doubt  occur  in  some  cases.  But,  whatever 
may  be  the  proper  construction  of  the  earlier  branches  of  the  clause,  it  seems  to  me  to  be 
perfectly  clear  that  a  married  woman  who  has  improperly  brought  an  action  in  her  own 
name,  cannot,  by  obtaining  a  protecting  order  just  on  the  eve  of  the  trial,  clothe  herself 
with  a  new  character,  which  will  have  the  effect  of  throwing  a  burthen  on  the  defendant. 

Judgment  of  nonsuit  without  costs  (a). 

Alfred  Harrop,  App.,  Thomas  Fisher,  Resp.     May  3rd,  1861. 

[S.  C.  30  L.  J.  C.  P.  283 ;  7  Jur.  N.  S.  1058 ;  9  W.  R.  667.] 

A  bill  drawn  payable  to  A.  B.  or  order  is  not  transferrable  without  the  indorsement 
of  the  payee  :  and  an  authority  from  him  to  one  to  whom  he  delivers  the  bill,  to 
indorse  it  in  his  name,  is  not  to  be  inferred  from  the  mere  act  of  delivery. 

This  was  a  plaint  brought  by  the  respondent  against  the  appellant,  and  was  heard 
and  determined  (without  a  jury)  in  the  county-court  of  Yorkshire  holden  at  Sheffield, 
on  the  21st  of  November,  1860. 

The  particulars  of  the  respondent's  demand  were  as  follows : — "  This  action  is 
brought  to  recover  the  sum  of  201.  19s.,  principal  and  interest  due  to  the  plaintiff 
[197]  as  the  holder  of  a  dishonoured  .bill  of  exchange,  of  which  the  following  is  a 
copy,— 

"£20     0     0.  Ill      "Sheffield,  Jul  v  8th,  18S  9. 

«    i.    ^ 

"  Four  months  after  date,     2    ;   ~      pay  to  my  order  the  sum  of 
Twenty   pounds,    for    value     lis     received. 

"To  Messrs.  A.  Harrop  &    •?"  1  "William  Johnson." 

Co.,    Bellows-manufacturers,      I   ; 
Sheffield.  I  | 

Indorsed, — "  Per  pro.  William  Johnson, 
"James  Eadcliffe." 

(a)  See  Ex  parte  GartwrigM,  In  re  Ince,  31  Law  Times,  91,  where  it  was  held  that 


10  C.  B.  (N.  S.)  198.  HARROP    V.   FISHER  427 

The  facts  proved  were  as  follows  : — A  bill  of  exchange  of  which  the  above  is  a 
copy  was  drawn  by  one  William  Johnson,  and  accepted  by  the  appellant,  in  considera- 
tion of  goods  supplied  by  Johnson  to  the  appellant  to  the  amount  of  about  171.,  and 
of  Johnson  promising  to  supply  further  goods  to  make  up  the  full  amount  of  201.,  but 
which  further  goods  he  never  did  supply. 

Johnson  got  the  bill  discounted  by  one  James  Radclirt'e,  who  was  not  aware  that 
the  full  consideration  had  not  been  paid  to  the  acceptor  ;  and  Radcliffe  bona  lide  paid 
to  Johnson  181.  for  the  bill,  and  received  it  from  him,  but,  from  ignorance  or  inadvert- 
ence, did  not  ask  Johnson  to  indorse  it. 

Kadclitle  placed  the  bill  in  his  cash-box,  and  neglected  to  present  it  for  payment 
until  two  or  three  months  after  it  became  due,  when  he  applied  to  the  appellant 
personally  for  payment,  and  was  told  by  him  that  the  drawer,  Johnson,  had  not 
supplied  all  the  goods  he  had  promised  to  supply,  but  that,  if  Radcliffe  would  take 
off  11.  10s.  from  the  amount,  he  would  pay  it;  and  the  appellant  also  informed  Kadclirt'e 
that  he  had  supplied  the  London  and  Westminster  Bank  with  [198]  funds  to  pay  the 
bill  at  maturity,  but,  as  it  had  not  been  presented,  he  had  withdrawn  them. 

Radcliffe  at  the  time  refused  to  take  181.  10s.  in  full  discharge  of  the  amount  of 
the  bill,  and  at  a  subsequent  interview  was  informed  by  the  appellant  that  he  could 
not  pay  the  bill  until  it  had  Johnson's  indorsement  on  it.  Radcliffe  told  the  appellant 
that  he  would  indemnify  him  against  any  claim  by  any  other  person  on  the  bill  ;  and 
the  same  offer  was  made  by  the  respondent's  attorney  at  the  trial ;  but  in  both  cases 
it  was  refused. 

Kadclirt'e  afterwards  (not  in  the  appellant's  presence)  wrote  the  name  of  "  William 
Johnson  "  as  an  indorser  on  the  back  of  the  bill,  but,  immediately  after  having  done 
so,  erased  that  indorsement,  so  that  it  was  barely  legible  at  the  trial,  and  endorsed  it 
"  Ter  pro.  Wm.  Johnson,  James  Kadclirt'e."  Before  doing  so,  Radcliffe  had  endeavoured 
to  find  Johnson,  but  had  not  been  able  to  do  so,  in  consequence  of  Johnson  having 
left  Sheffield,  and  (as  it  was  supposed)  gone  to  America. 

After  the  indorsement  was  made  in  manner  above  stated,  the  bill  was  duly  presented 
for  payment,  and  dishonoured ;  and  the  appellant,  though  applied  to  frequently,  has 
always  since  refused  to  pay  it,  until  Johnson's  indorsement  in  his  own  hand-writing 
should  be  obtained. 

After  all  the  transactions  above  stated,  Radcliffe  paid  the  bill  to  the  respondent 
in  full  discharge  of  a  debt  due  from  Radcliffe  to  the  respondent :  and  it  was  taken  as 
admitted  by  the  respondent  that  he  had  no  other  right  against  the  appellant  than 
Radclirt'e  would  have  had  if  he  had  not  transferred  the  bill  to  the  respondent. 

RadcliH'e  had  done  other  business  for  Johnson  :  and  Johnson  told  him  at  the  time 
when  Radclirt'e  dis-[199]-counted  the  bill  for  him,  that  the  acceptor  was  a  responsible 
person,  and  would  be  sure  to  meet  the  bill  at  maturity  :  but  he  never  gave  any  express 
authority  to  Radcliffe  to  indorse  it  in  his  (Johnson's)  name,  nor  any  authority  further 
than  what  may  be  inferred  from  the  facts  above  stated. 

Johnson  had  never  applied  to  the  appellant  on  the  subject  of  the  bill ;  but  some 
of  the  creditors  had  given  notice  to  the  appellant  not  to  pay  it  to  the  holder.  Johnson 
cannot  now  be  found.     These  were  the  only  material  facts  proved. 

Upon  these  facts,  it  was  contended  on  behalf  of  the  appellant  that  there  was  no 
evidence  of  any  authority  given  by  Johnson,  the  payee,  to  Kadclirt'e  or  the  respondent, 
to  indorse  or  write  his,  Johnson's,  name  per  procuration,  and  therefore  the  indorsement 
was  void  and  of  no  effect,  and  the  respondent  could  not  recover  the  amount  of  the  bill 
and  interest  in  this  action. 

On  behalf  of  the  respondent,  it  was  contended  that  Johnson's  omission  to  indorse 
the  bill  being  a  nunc  inadvertence,  and  that  he  having  received  L81.  from  Radcliffe 
us  discount  for  the  bill,  and  having  delivered  the  bill  to  Radcliffe,  saying  that  the 
acceptors  were  responsible  parties  and  were  sure  to  meet  the  bill  at  maturity,  there 
Bvidence  that  Johnson  intended  to  pass  all  his  right,  title,  and  interest  in  the  bill, 
and  justified  Kadclirt'e  in  signing  Johnson's  name  "per  pro.," and  in  doing  all  that  was 
necessary  to  obtain  payment  of  the  bill;  and  that  the  appellant  was  liable  to  pay  it 

a  married  woman  deserted  by  her  husband  since  1839,  who  had  obtained  an  order 
for  the  protection  of  her  property  acquired  since  that  time,  might  prove  against  u 
bankrupt's  estate  for  money  lent  at  different  times  since  1839,  but  before  the  order 
of  protection. 
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to  the  holder,  more  especially  as  he  had  offered  to  pay  181.  10s.  to  Kadclitie  on  its 
being  first  presented  to  him. 

The  judge  decided  that  a  jury  was  at  liberty  to  infer,  and  ought  to  infer,  from  the 
facts  above  stated,  and  he,  sitting  as  both  judge  and  jury,  did  infer  from  them,  that 
Johnson  had  for  a  good  consideration  [200]  transferred  his  whole  interest  in  the  bill 
to  Kadclitie,  and  had  impliedly  given  Kadclitie  authority  to  obtain  payment  of  it  from 
the  acceptor,  and  to  do  all  acts  necessary  for  obtaining  such  payment ;  and  that,  con- 
sequently, the  indorsement  made  by  Kadclitie  was  made  by  the  implied  authority  of 
Johnson,  and  was  sufficient  to  give  Kadclitie,  or  any  holder  for  good  consideration 
from  Kadcliffe  (which  the  respondent  was),  a  right  of  action  against  the  acceptor  for 
the  amount  of  the  bill :  and  he  gave  judgment  for  the  amount  sued  for. 

If  the  court  of  appeal  was  of  opinion  that  the  decision  of  the  judge  of  the  county- 
court  was  wrong,  the  judgment  given  for  the  respondent  was  to  be  set  aside,  and  a 
nonsuit  or  judgment  for  the  appellant  entered ;  or,  otherwise,  the  judgment  to  be 
confirmed. 

T.  Jones,  for  the  appellant.  The  question  is  whether  a  bill  of  exchange  which  is 
drawn  payable  to  order,  and  is  passed  for  value  to  a  third  party  without  indorsement 
by  the  payee,  may  be  indorsed  by  such  third  party.  Without  indorsement  by  the 
payee,  the  subsequent  holder  has  no  perfect  title  to  sue  upon  the  instrument :  and  the 
course  has  been  to  tile  a  bill  in  equity  to  compel  the  payee  to  indorse :  see  Ex  parte 
Greening,  13  Ves.  206.  In  Chitty  &  H.  on  Bills,  9th  edit.  '228,  it  is  said  that,  "when 
a  bill  or  note  is  payable  to  the  order  of  the  drawer,  or  of  a  third  person  as  payee 
therein  named,  the  name  of  such  drawer  or  payee  must  appear  in  the  first  indorsement, 
whether  such  indorsement  be  intended  to  convey  to  the  indorsee  the  absolute  property 
in  the  bill  or  note,  or  merely  to  enable  him  to  receive  payment  thereof  as  agent  of 
such  indorser  : "  Barlow  v.  bishop,  1  East,  432,  3  Esp.  N.  P.  C.  266.  "  So,  where 
a  party  promised  to  indorse  a  bill,  and  upon  the  faith  of  such  [201]  promise  a  stranger 
wrote  an  indorsement  in  the  name  of  the  party,  it  was  considered  that  such  indorse- 
ment was  invalid  :"  Moxon  v.  Fulling,  4  Campb.  51.  Again,  p.  237,  it  is  said  that, 
if  a  party  has  transferred  a  bill  without  indorsing  it,  when  it  was  intended  that  he 
should  do  so,  a  bill  may  be  filed  in  equity  to  compel  him,  and  his  assignees,  if  he  has 
become  bankrupt,  to  indorse;  and  a  special  action  on  the  case  might  be  supported 
against  him  for  refusing  to  indorse  {Rose  v.  Sims,  1  B.  &  Ad.  521) ;  and,  if  a  transfer 
has  been  made  before,  no  doubt  a  formal  indorsement  may  be  made  at  any  time  after  a 
bill  is  due,  even  by  the  administrator  of  the  party  who  transferred  (fFatkms  v.  Maule, 
2  Jac.  A-  \\".  242) ;  and  it  should  seem  that,  as  the  transfer  implies  an  authority  to 
do  all  acts  necessary  to  render  it  available,  the  party  to  whom  the  transfer  has  been 
made  may  sue  in  the  name  of  the  transferror.  But  it  seems  that  the  promise  to  indorse 
will  not  enable  the  holder  himself  to  make  a  sufficient  indorsement  in  his  name, 
especially  if  at  the  time  of  the  promise  the  bill  was  not  in  existence,  and  the  only 
remedy  will  be  to  sue  him  for  the  breach  of  his  promise,  or  others  in  his  name  :  Moxon 
v.  Pulling,  4:  Campb.  51.  If  there  were  a  legal  right  in  the  transferree  to  indorse,  there 
would  be  no  necessity  for  having  recourse  to  a  bill  in  equity. 

Quain,  contra.  Under  the  peculiar  circumstances  of  this  case,  it  is  submitted  there 
was  evidence  that  Kadclitie  had  authority  from  Johnson,  the  drawer,  to  indorse  this 
bill.  That  Johnson  intended  to  pass  the  property  in  the  bill  to  the  plaintiff,  cannot 
be  doubted  :  and,  as  it  would  not  legally  pass  without  indorsement,  he  impliedly  gave 
him  authority  to  put  his  name  upon  it,  in  order  to  effectuate  his  intention.  In  Byles 
on  Bills,  7th  edit.  26,  it  is  said  that  "  no  particular  form  [202]  of  authority  is  necessary 
to  enable  an  agent  to  draw,  accept,  or  indorse  bills,  so  as  to  charge  his  principal. 
He  may  be  specially  appointed  for  this  purpose,  or  may  derive  his  power  from  some 
general  or  implied  authority."  "An  authority  is  often  implied  from  circumstances:" 
p.  27.  [Erie,  G.  J.  Would  Johnson  be  liable  as  an  indorser  here?]  It  may  be  that 
he  might  dispute  his  liability,  and  yet  the  acceptor  be  liable  to  tire  transferree.  In 
Prescott  v.  Flynn,  9  Bingh.  19,  2  M.  &  Scott,  18,  Tindal,  C.  J.,  says:  "It  may  be 
admitted  that  an  authority  to  draw  does  not  import  in  itself  an  authority  to  indorse 
bills,  but  still  the  evidence  of  such  authority  to  draw  is  not  to  be  withheld  from  the 
jury,  where  they  are  to  determine  on  the  whole  of  the  evidence  whether  an  authority 
to  indorse  existed  or  not." 

Jones,  in  reply,  was  stopped  by  the  court. 

Erle,  C.  J.     I  am  of  opinion  that  our  decision  must  be  in  favour  of  the  appellant. 
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The  intention  of  the  parties  no  doubt  was  that  the  property  in  the  bill  should  pass  to 
the  fcransferree,  though  by  inadvertence  the'act  by  which  such  an  intention  is  indicated, 
viz.  the  putting  of  the  indorsement  of  the  payee  upon  it,  was  omitted.  But  the 
indorsement  carries  with  it  so  many  consequences,  that,  to  hold  that  a  transferree  may 
put  upon  the  bill  the  name  of  the  transferror,  which  has  been  omitted  by  mistake 
or  inadvertence,  would,  I  think,  be  introducing  a  most  dangerous  degree  of  laxity 
into  the  title  of  instruments  of  such  extreme  value  and  importance  to  the  commercial 
world.  I  think  the  decision  of  the  county-court  judge  was  wrong,  and  that  there 
must  be  judgment  of  non-suit. 

Wiu.ks,  J.  I  am  of  the  same  opinion.  It  might  or  [203]  might  not  be  convenient 
that  a  person  receiving  a  bill  under  the  circumstances  under  which  this  bill  was 
received  by  the  plaintiff,  should  have  a  right  to  indorse  upon  it  the  name  of  the  person 
who  paid  it  to  him,  in  order  that  the  intention  of  both  should  lie  effectually  carried 
out.  But  hitherto  the  law  has  not  conferred  any  such  authority  :  if  any  such  authority 
exists,  it  must  be  by  the  act  of  the  parties.  No  doubt  the  bill  was  handed  by  the 
payee,  Johnson,  to  Radcliffe,  in  the  full  expectation  that  all  had  been  done  which 
was  necessary  to  enable  the  latter  or  his  indorsee  to  obtain  payment  of  the  amount 
from  the  acceptor.  But  that  is  at  variance  with  the  conclusion  which  Mr.  Quain  seeks 
to  draw  from  what  passed  between  them  at  the  time,  viz.  that  an  implied  authority 
was  given  by  Johnson  to  Radcliffe  to  indorse  the  bill  in  his  name. 

Byles,  J.  I  am  of  the  same  opinion.  The  law  is  laid  down  in  very  distinct 
terms  in  Story  on  Bills,  S  201,  where  it  is  said:  "If  the  bill  is  originally  payable  to 
a  person  or  his  order,  there  it  is  properly  transferable  by  indorsement.  We  say 
properly  'transferable,  because  in  no  other  way  will  the  transfer  convey  the  legal 
title  to  the  holder,  so  that  he  can,  at  law,  hold  the  other  parties  liable  to  him  ex 
directo,  whatever  may  be  his  remedy  in  equity.  If  there  be  an  assignment  thereof 
without  an  indorsement,  the  holder  will  thereby  acquire  the  same  rights  only  as  he 
would  acquire  upon  an  assignment  ofj  a  bill  not  negotiable."  Then  follows  this 
passage, — which  exactly  fits  the  present  case, — "  If  by  mistake,  or  accident,  or  fraud, 
a  bill  has  been  omitted  to  be  indorsed  upon  a  transfer,  when  it  was  intended  that  it- 
should  be,  the  party  may  be  compelled  by  a  court  of  equity  to  make  the  indorsement ; 
and,  if  he  afterwards  becomes  [204]  bankrupt,  that  will  not  vary  his  right  or  duty 
to  make  it ;  and,  if  he  should  die,  his  executor  or  administrator  will  be  compellable 
in  like  manner  to  make  it.  The  assignees  of  a  bankrupt,  under  the  like  circumstances, 
may  be  compelled  to  make  an  indorsement  of  a  bill  transferred  before  his  bankruptcy. 
But,  in  the  case  of  an  executor  or  administrator,  or  assignee  of  a  bankrupt,  the 
doctrine  is  to  be  understood  with  this  limitation,  that  the  indorsement  cannot  be 
insisted  upon,  except  with  the  qualification  that  it  shall  not  create  any  personal 
liability  of  the  executor  or  administrator,  or  assignee,  to  pay  the  bill."  In  Rose  v. 
Sims,  1  B.  &  Ad.  521,  there  existed  what  is  wanting  here,  viz.  an  express  promise 
by  the  bankrupt  in  writing  to  indorse  the  bill ;  and  yet  Parke,  J.,  sa3's :  "This  is  not 
a  case  of  mutual  credit  within  the  Bankrupt  Act ;  it  is  merely  a  case  where  a  cause 
of  action  arises  for  the  non-performance  of  a  contract."  And  Taunton,  J.,  says  : 
"A  mutual  credit  may  be  said  to  exist  where  there  is  a  debt  or  something  which 
will  end  in  a  debt.  Here,  neither  was  shewn,  but  only  a  cause  of  action,  viz.  the 
failure  of  the  defendant  lo  indorse  pursuant  to  his  engagement.  Immediately  upon 
that  failure,  a  right  of  action  accrued  to  the  plaintiff,  but  not  a  debt."  Nobody  for 
a  moment  suggested  that  the  creditor  had  a  right  to  indorse  the  bill  in  the  bankrupt's 
name.  To  hold  that  a  parol  promise  to  indorse  gave  the  transferree  an  authority  to 
indorse  the  name  of  the  transferror  on  the  bill,  would  lead  to  consequences  more 
serious  than  could  well  be  foreseen 

KEATING,  J.  I  also  think  there  should  be  judgment  of  nonsuit.  There  was  no 
evidence  to  warrant  a  jury  in  inferring  an  authority  to  indorse  Johnson's  name  on 
the  bill. 

Judgment  of  nonsuit,  without  costs. 
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[205]     Kern  v.  Deslandes.     May  6th,  1861. 

[S.  C.  30  L.  J.  C.  P.  297;  5  L  T.  349;  8  Jur.  X.  S.  194.  Distinguished,  Fry  v. 
Chartered  Mercantile  Bank  of  India,  1866,  L.  R.  1  C.  P.  693.  Commented  on, 
Gray  v.  Can;  1871,  L.  R.  6  Q.  B.  540.] 

By  a  chavterparty  which  was  negotiated  by  A.  as  agent  of  B.,  the  charterer  (B.) 
engaged  to  pay  a  lump-frieght  of  7351.  for  a  voyage  to  the  coast  of  Africa  and 
back  to  London,  payable  in  cash  on  correct  delivery  of  the  return  cargo :  and  the 
charterparty  contained  the  following  clause, — "The  master  to  sign  bills  of  lading 
at  any  rate  of  freight,  without  prejudice  to  this  charter."  B.,  the  charterer,  shipped 
certain  oil  on  his  own  account  for  London,  for  which  the  master  signed  a  bill  of 
lading  making  the  oil  deliverable  to  A.  or  assigns,  "  he  or  they  paying  freight  for 
the  said  goods  as  usual."  This  bill  of  lading  B.  indorsed  to  A.  in  part  payment 
of  advances  made  by  him  on  the  purchase  of  the  outward  cargo  : — Held,  that, — 
A.  having  notice  of  the  terms  of  the  charterparty, — the  owner  was  entitled  to  a 
lien  on  the  oil  for  the  entire  charter  freight. 

This  was  an  issue  directed  by  a  judge's  order  under  the  Interpleader  Act,  1  &  2 
W.  4,  c.  58,  to  try  whether  the  plaintiff  was  entitled  to  have  certain  palm-oil,  which 
was  landed  from  the  ship  "  Deslandes,"  without  payment  of  the  charter  freight 
thereon  ;  and,  if  so,  then  what  amount  of  freight  was  payable  by  the  plaintiff  in  respect 
of  the  said  goods. 

The  issue  came  on  to  be  tried  before  Cockburn,  C.  J.,  at  the  Guildford  Summer 
Assizes,  1860,  when  a  verdict  was  found  for  the  plaintiff  on  the  first  question,  and 
that  the  amount  of  freight  payable  by  the  plaintiff  for  the  goods  was  70s.  per  ton, 
subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

In  July,  1858,  Samuel  Ferguson,  who  was  a  merchant  at  Anamaboe,  in  Africa,  but 
then  in  London,  by  Messrs.  Gregory,  Brothers,  as  his  agents,  and  the  defendant 
George  Deslandes,  who  was  owner  of  the  ship  "  Deslandes,"  by  H.  Gammon,  as  his 
agent,  entered  into  the  following  charterparty  : — 

"London,  30  July,  1858. 

"  It  is  this  day  mutually  agreed  between  George  Deslandes  &  Son,  owners  of  the 
good  ship  or  vessel  called  the  'Deslandes,'  of  Jersey,  &c,  ami  now  lying  in  the 
port  of  London,  of  the  one  part,  ami  Messrs.  Gregory,  Brothers,  as  agents  to  Samuel 
Ferguson,  of  Anamaboe,  merchants  and  charterers,  of  the  other  part :  That  the  said 
ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage  hereinafter 
mentioned,  shall  with  all  possible  dispatch  be  made  ready  in  the  St.  Katherine's 
Docks,  and  there  or  in  the  river  [206]  Thames,  both  or  either,  receive  and  take  on  board 
all  such  lawful  goods  or  merchandize  as  the  said  charterers  or  their  agents  may  send 
alongside  the  vessel,  and  proceed  therewith  and  deliver  the  same  at  any  place  or  places 
on  the  West  coast  of  Africa  between  Cape  Palmas  and  Cape  Formosa,  both  inclusive, 
and  reload  between  the  same  limits  from  the  agents  or  correspondents  of  the  said 
merchants  a  full  and  complete  cargo  of  palm-oil,  with  a  fair  proportion  of  small  casks 
for  broken  stowage,  or  other  lawful  merchandize,  but  in  any  case  not  exceeding  what 
she  can  reasonably  stow  and  earn'  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture ;  and,  being  so  loaded,  shall  proceed  therewith,  and  deliver  the  same 
according  to  bills  of  lading  at  London  direct  into  one  of  the  clocks,  as  ordered,  or  as 
near  thereunto  as  she  can  safely  get  (the  act  of  God,  the  Queen's  enemies,  restraint  of 
princes  and  rulers,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  kind  and  nature  soever  during  the  said  voyage 
always  excepted) :  Freight  to  lie  paid  for  the  whole  voyage  out  and  home,  for  the 
whole  reach  and  burden  of  the  vessel's  hold  from  bulkhead  to  bulkhead,  as  follows, — 
the  lump  sum  of  7301.  sterling  in  full,  payable  on  correct  delivery  of  return  cargo,  in 
cash,  less  advances  in  Africa,  and  two  months'  discount :  sixty  running  days  are  to  be 
allowed  the  said  charterers  (if  the  ship  is  not  sooner  dispatched)  for  the  unloading 
and  re-loading  the  ship  on  the  coast  of  Africa,  to  commence  on  her  being  ready  to 
unload  at  her  first  ordered  place  of  discharge,  and  to  continue  and  be  reckoned  until 
her  being  reloaded  or  finally  dispatched  from  her  last  place  on  the  coast  of  Africa  ; 
all  days  occupied  in  the  vessel   moving  from  place  to  place  to  be  counted  as  lay 
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days  ;  and  forty  days  on  demurrage,  at  41.  per  day  :  The  homeward  cargo  to  be 
[207]  unloaded  on  arrival  at  port,  and  discharged  with  all  possible  dispatch  :  The 
cargoes  to  be  sent  and  taken  from  alongside  at  charterers'  expense  and  risk,  but  to 
be  taken  on  board,  measured,  and  stowed  at  the  expense  of  the  ship,  an  efficient 
stevedore  being  employed  in  London  :  Cash  for  ship's  necessary  disbursements  in 
Africa  to  be  advanced  the  master  by  the  charterers'  agents  there,  free  of  commission 
and  interest,  against  his  draft  in  triplicate  on  the  owners  of  the  vessel,  and  to  be 
deducted  in  settlement  of  freight ;  but,  should  the  vessel  be  lost,  the  owners  to  pay 
the  said  draft  on  demand  :  The  agents  of  the  charterers  to  have  liberty  to  ship  specie 
or  goods  on  board  the  said  vessel  in  Africa,  to  be  taken  from  place  to  place  within  the 
said  limits,  and  delivered  free  of  freight ;  also  any  persons  on  deck  or  in  the  cabins, 
they  wholly  finding  themselves  :  The  charterers  to  have  liberty  to  send  any  passengers 
either  out  or  home  in  the  cabin  of  said  vessel,  paying  151.  for  the  passage  of  each 
either  way,  to  be  provided  with  master's  fare  :  No  goods  or  passengers  to  be  taken  in 
the  said  vessel  other  than  for  the  charterers,  or  with  their  consent  in  writing:  Should 
it  be  necessary  for  the  vessel  to  take  in  dunnage  or  ballast  in  London,  the  same  to  be 
provided  by  the  owners  :  A  fair  gratuity  to  be  paid  to  the  master  by  the  charterers  on 
the  satisfactory  completion  of  the  voyage  :  The  master  to  sign  bills  of  lading  at  any 
rate  of  freight,  without  prejudice  to  this  charterparty  :  Notice  in  writing  to  be  given 
by  the  master  to  the  charterers  or  their  agents  in  all  cases  when  the  vessel  is  ready  to 
load  or  discharge  :  Penalty  on  non-performance  of  this  agreement  7001.  sterling, — it 
being  agreed,  that,  for  the  payment  of  all  freight,  dead-freight,  and  demurrage,  the 
owner  shall  have  an  absolute  lien  and  charge  on  the  said  cargo  :  Five  per  cent,  com- 
mission is  due  on  signing  this  charterparty  to  Henry  Gammon,  [208]  ship  and  insur- 
ance broker,  London,  to  whom  the  vessel  is  to  be  consigned  on  her  return  to  the  port 
of  London.  "For  George  Deslandes  &  Son,  of  Jersey,  owners, 

"  H.  Gammon,  as  agent. 
"  For  Samuel  Ferguson,  Esq.,  of  Anamaboe, 
"  Gregory,  Brothers,  as  agents." 

At  the  time  when  the  charter  was  signed,  Messrs.  Gregory,  Brothers,  African 
merchants,  of  London,  were  the  agents  of  the  said  Samuel  Ferguson  ;  and  they  supplied 
him  with  goods  to  load  the  "  Deslandes  "and  two  other  vessels  to  the  amount  of  60001., 
for  which  he  was  indebted  to  them  :  and,  while  the  "  Deslandes  "  was  being  loaded  in 
London,  Ferguson  agreed  with  Gregory,  Brothers,  to  make  them  a  remittance  by  the 
next  steamer  of  30001.  or  40001.  in  produce  or  gold-dust,  and  the  balance  of  his  debt 
by  the  "  Deslandes"  when  she  returned  to  London. 

The  ship  sailed  to  Africa,  discharged  her  cargo,  and  afterwards  returned  to  London 
under  the  said  charter,  having  on  board  the  palm-oil  mentioned  in  the  bill  of  lading 
signed  by  the  master,  of  which  the  following  is  a  copy  : — 

"  Shipped  in  good  order  and  well  conditioned,  by  Joseph  Peter  Brown,  agent,  in 

and   upon  the  good  ship  called  the  'Deslandes,'  whereof  is  master  for   this   present 

voyage  John  Le  Marquand,  and  now  lying  in  the  roadstead  of  Badaquy,  and  bound 

for  London,  eighteen  puncheons  ami  live  barrels,  containing  2714  gallons  of  palm-oil, 

H  lat  u  ^ol  illlf'  °"  accolln''  °f  Samuel  Ferguson,  Esq.,  of  Anamaboe,  being  marked  and  num- 

i  lined  as  in  the  margin  ;  and  are  to  be  delivered  in  the  like  good  order  and  well  con- 

,,     ditioned  at  the  afore  [209]  said  port  of  London  (the  act  of  God,  the  Queen's  enomies, 

fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 

of    whatever    nature   and    kind    soever,  excoptcd)  unto  Messrs.  Gregory,  Brothers, 

""J"-      _."i    Birchin   Lane,  City,  or  to  their  assigns,  he  or  they  paying  freight   for  the  said 

u y.       goods  as   usual,    with     primage    and    average  accustomed.       In   witness   whereof,   the 

umster  or  purser  of  the  said  ship  hath  affirmed   to  four  bills  of    lading  all  of  this 
"J"      tenor  and  date,  the  one  of  which  bills  being  accomplished,  the  others  to  stand  void. 
Dated  in  Badaquy  mads,   Ith  January,  IS5!). 
'''''         "Weight  and' contents  unknown  to  "John  LE  MARQUAND. 

u         "  Not  accountable  for  leakage  and  breakage." 


alm-oll  ;ii 
.imaboo." 


The  above-mentioned  palm-oil  had  been  shipped  by  the  said  Samuel  Ferguson  and 
his  agent  Joseph  Peter  Brown  at  Badaquy  and  Anamaboe,  in  Africa;  and  the  bill  of 
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lading  was  sent  by  the  said  J.  P.  Brown,  as  agent  of  the  said  Samuel  Ferguson,  to 
Gregory,  Brothers,  in  a  letter,  of  which  the  following  is  a  copy  : — 

"Messrs.  Gregory,  Brothers.  "  Badaquy,  7th  January,  1859. 

"  Gentlemen, — I  have  much  pleasure  in  inclosing  herewith  B.  L.  for  2714  gallons  of 
palm-oil  in  all,  shipped  per  schooner  'Deslandes.'  At  the  same  time  I  cannot  but 
express  my  regret  at  not  being  able  to  purchase  more,  from  the  fact  of  Mr.  Ferguson 
having  laid  on  100  per  cent,  on  the  original  invoice  cost-prices  of  the  goods,  with 
instructions  to  me  to  endeavour  if  pos-[210]-sible  to  sell  higher,  with  a  view  to  cover 
all  expenses.  In  consequence  of  which  I  was  obliged  to  adhere  strictly  to  his 
instructions,  although  attended  with  great  loss.  I  handed  your  letter  to  Mr.  James 
Turner,  of  Lagos,  and  was  surprised  to  be  informed  by  that  gentleman,  that,  having 
no  funds  in  his  hands  belonging  to  you,  he  was  unable  to  purchase  corn  at  his  own 
expense  ;  at  the  same  time  making  such  propositions  as  I  wrote  you  per  steamer 
'  Athenian,'  to  which  of  course  I  could  not  agree.  I  avail  myself  again  by  this 
opportunity  of  repeating  the  proposition  made  in  my  last  relative  to  a  purchase  of  a 
cargo  of  palm-oil ;  and,  as  I  have  one  or  two  other  offers  to  the  same  effect,  I  have  to 
beg  that  you  will  favour  me  with  an  early  answer  thereto,  in  order  that  I  may  be  able 
to  decide  thereon.  "J.  P.  Brown." 

This  was  the  only  consignment  made  by  the  ship  "  Deslandes  "  to  Gregory,  Brothers. 
They  had  received  some  previous  consignments  from  Ferguson,  not  exceeding  15001. 
in  amount ;  and,  after  crediting  Ferguson  with  them,  and  also  with  the  net  value  of 
the  said  palm-oil,  which  was  about  3001.,  Ferguson  was  still,  at  the  time  of  the  trial, 
indebted  to  Gregory,  Brothers,  on  account  of  the  goods  supplied  to  him  as  aforesaid, 
to  the  amount  of  40001.  or  thereabouts  ;  Gregory,  Brothers,  holding  a  mortgage  of 
Ferguson's  house  in  Africa,  the  validity  of  which  as  a  security  is  disputed,  and  the 
value  of  which  house  is  about  5001. 

On  receiving  the  bill  of  lading,  Gregory,  Brothers,  borrowed  5001.  from  Messrs. 
Bevan  &  Co.  on  security  of  two  bills  of  lading  (the  bill  of  lading  above  set  out  being 
one),  which  were  thereupon  indorsed  to  them  by  (Jregory,  Brothers,  to  secure  the  said 
loan  of  5001.  This  was  on  the  15th  of  February,  1859;  and,  on  the  18th  of  April 
following,  the  ship  "  Deslandes  "  arrived  in  [211]  the  St.  Katherine's  Docks  on  her 
return  voyage  from  Africa ;  and  the  oil  was  landed  and  warehoused  in  the  said 
docks. 

After  the  ship's  arrival,  Bevan  &  Co.,  finding  that  the  delivery  of  the  oil  was 
stopped  by  the  defendant  for  the  nonpayment  of  the  lump-freight  of  7301.  mentioned 
in  the  above  charter,  applied  to  Gregory,  Brothers,  to  have  the  said  loan  of  5001.  re- 
paid. Gregory,  Brothers,  thereupon  applied  to  the  plaintiff,  William  Kern,  who  is  an 
oil-broker,  to  pay  Bevan  &  Co.  the  value  of  the  oil  on  account  of  Gregory,  Brothers, 
and  to  take  the  oil  out  of  the  hands  of  Bevan  &  Co.,  at  the  same  time  informing  him 
that  the  oil  was  stopped  for  freight. 

Gregory  &  Co.  promised  the  plaintiff  that  he  should  have  the  sale  of  the  oil  on 
their  account  if  he  would  accede  to  their  application,  which  he  agreed  to  do,  and 
applied  to  Bevan  &  Co.  for  that  purpose.  If  the  plaintiff  had  sold  the  oil  for  more 
than  the  amount  advanced,  and  charges,  he  would  have  returned  the  excess  to  Gregory, 
Brothers. 

Before  Bevan  &  Co.  would  part  with  the  oil,  they  insisted  on  having  a  contract  of 
sale  from  the  plaintiff,  which  he  accordingly  made  and  delivered  to  them.  The  plaintiff 
then  paid  Bevan  &  Co.  3551.  17s.  6d.,  being  the  value  of  the  oil  without  any 
deduction  for  freight  or  dock-charges,  and  received  from  them  the  following  delivery- 
order  : — 

"No.  719. 

"To  St.  Katherine's  Docks.  "London,  11  May,  1S60. 

"  Please  deliver  to  Mr.  William  Kern,  or  order,  ex  '  Deslandes,'  (a  Africa,  E 
twenty-three  casks  palm-oil,  as  per  bill  of  lading  lodged  in  our  name. 

"  Bevan,  Cole,  &  Harris, 
"117  Bishopsgate  Street  Within. 
"Charges  to  be  paid  by  Mr.  Kern." 
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[212]  The  whole  of  Bevan  &  Co. 'a  advances  have  been  re-paid  by  Gregory,  Brothers, 
except  the  3551.  17s.  6d.  which  the  plaintiff  paid  as  aforesaid.  The  bill  of  lading  had 
been  previously  indorsed  in  blank  by  Bevan  &  Co.,  and  lodged  by  them  with  the  St. 
Katherine's  Dock  Company,  in  whose  docks  the  oil  was  warehoused  at  the  time  the 
delivery-order  was  given. 

The  plaintiff  had  been  informed  by  Gregory,  Brothers,  that  the  palm-oil  was 
stopped  for  freight :  and,  on  applying  at  the  docks  for  the  oil,  he  was  informed,  as  the 
fact  was,  that  the  Dock  Company  detained  the  oil  by  order  of  the  defendant)  until  the 
lump-freight  mentioned  in  the  charter  was  (aid.  The  plaintiff  thereupon  applied  to 
Gregory,  Brothers,  for  an  indemnity,  which  was  given  in  the  following  form  : — 

"25  Birchin  Lane,  London, 
"William  Kern,  Esq.  "  13  June,  1860. 

"  Sir, — In  consideration  of  your  bringing  an  action  against  the  St.  Katherine's 
Dock  Company  or  Mr.  Deslandes,  for  the  recovery  of  8 J  tons  of  palm-oil  ex  '  Deslandes,' 
we  hereby  undertake  to  hold  you  harmless  for  any  costs,  charges,  or  expenses  to  be 
incurred  in  bringing  such  action.  "Gregory,  Brothers." 

It  was  admitted  at  the  trial  that  these  proceedings  were  virtually  and  in  effect 
those  of  Gregory,  Brothers.  The  lump-freight  mentioned  in  the  charterparty  is  still 
unpaid  to  an  amount  exceeding  the  value  of  the  palm-oil  in  dispute. 

Evidence  was  given  that  the  usual  freight  of  palm-oil  for  the  voyage  in  question 
was  70s.  per  ton.     The  court  were  to  be  at  liberty  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  court,  was, — Whether  the  first  question  raised 
by  the  issue  should  [213]  be  found  for  the  plaintiff  or  the  defendant:  and  the  verdict 
was  to  be  entered  according  to  the  opinion  of  the  court. 

J.  Brown,  for  the  plaintiff.  The  question  is  whether  the  assignee  of  the  bill  of 
lading  for  the  oil  ex  "  Deslandes  "  was  not  entitled  to  have  the  oil  delivered  to  him  on 
payment  of  the  bill  of  lading  freight.  The  ship  was  chartered  by  Ferguson  through 
the  agency  of  Gregory,  Brothers,  for  a  lump-freight  of  7301.  for  the  voyage  out  and 
home.  The  charterparty  contains  a  clause  enabling  the  master  to  sign  bills  of  lading 
at  any  rate  of  freight  without  prejudice  to  the  charterparty, — the  meaning  of  which, 
according  to  the  recent  eases,  is  that,  although  it  may  prejudice  the  owner's  right  of 
lien  upon  the  goods,  it  shall  not  affect  his  claim  under  the  charterparty.  The  oil  in 
question  was  loaded  in  Africa;  the  master  signing  a  bill  of  lading  stating  it  to  be 
deliverable  to  Gregory,  Brothers,  or  assigns,  "he  or  tbey  paying  freight  for  the  said 
goods  as  usual," — which  is  found  by  the  case  to  be  at  the  rate  of  70s.  per  ton.  The 
bill  of  lading  was  remitted  to  Gregory,  Brothers,  to  whom  Ferguson  was  largely 
indebted.  Gregory,  Brothers,  obtained  an  advance  of  5001.  from  Bevan  &  Co.,  upon 
the  deposit  of  the  bills  of  lading  for  these  and  other  goods,  and  the  bill  of  lading  was 
indorsed  to  them.  Subsequently,  Bevan  &  Co.  pressing  for  the  re  payment  of  their 
advance,  the  plaintiff,  at  the  request  of  Gregory,  Brothers,  paid  them  the  value  of  the 
oil,  and  they  gave  him  a  delivery  order:  but  the  defendant  refused  to  deliver  the  oil, 
claiming  to  hold  a  lieu  upon  it  for  the  lump  freight  under  the  charterparty.  (  Willes,  .1. 
The  bill  of  lading  was  sent  to  Gregory,  Brothers,  for  value,  but  with  notice  of  the 
charterparty.  Erie,  C.  J.  This  is  in  effect  Gregorys'  action.]  The  plaintiff  is  in- 
[214] -demnified  by  Gregory,  Brothers.  It  is  now  clearly  settled  that  there  is  no 
distinction  between  an  indorsee  for  value  and  the  consignee  of  the  bill  of  lading,  and 
that  the  fact  of  notice  of  the  terms  of  the  charterparty  makes  do  difference.  In  Gilhiscm 
v.  Middleion,  ante,  vol.  ii.,  p.  134,  by  a  memorandum  of  charter  made  at  Liverpool,  it 
was  agreed  that  the  ship  should  load  a  cargo  there,  and  proceed  to  China,  and  there 
deliver  the  same  agreeably  to  bills  of  lading,  and  afterwards  load  a  full  cargo  of  tea 
or  other  lawful  merchandize  for  Liverpool  or  London,  and  deliver  the  same  to  the 
charterers  or  their  assigns,  they  paying  freight  for  the  same  at  the  rate  71.  10s.  per 

ton   of  50  cubic  feet  for  tea  delivered,  for  the  round  out  and  home;  other  g Is,  if 

shipped,  to  pay  in  customary  proportion:  in  consideration  whereof,  the  outward  cargo 
to  be  carried  freight-free:  payment  to  become  due  and  to  be  made,  as  follows,  8001. 
on  sailing,  by  charterers' acceptance  at  three  months'  date,  and  the  balance  on  the 
unloading  and  delivery  of  the  cargo,  by  approved  bills  on  London  at  two  months' 
date,  or  cash :  "  the  master  to  sign  bills  of  lading  at  Buch  rate  of  freight  as  may  be 
required  by  the  agents  of  the  charterers,  without  prejudice  to  tins  charterparty  ;  and  t  be 
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owners  to  have  an  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight,  dead- 
freight,  demurrage,  &c,  due  the  ship  under  this  charterparty.''  By  another  memo- 
randum, indorsed  on  the  above,  .Singapore  was  substituted  for  China  :  and  it  was  agreed, 
that,  on  delivery  of  the  cargo  in  Singapore,  the  freighters'  agents  there  should  have 
the  option  of  loading  the  ship  for  London  or  Liverpool,  or  for  China  ;  that,  in  the 
event  of  the  vessel  returning  from  Singapore,  the  freight  for  the  round  should  be 
33751.  in  full ;  that,  should  the  vessel  proceed  to  China,  the  freighters  should  pay  an 
additional  freight  of  30s.  per  ton  on  the  homeward  cargo  from  thence,  for  the  [215] 
privilege  of  carrying  intermediate  freight  from  Singapore  to  China;  and  an  acceptance 
at  three  months  for  9001.,  on  the  ship's  sailing  from  Liverpool,  was  substituted  for 
8001.  The  ship  was  laden  by  the  charterers  chiefly  as  a  general  ship  ;  but  they  shipped 
on  their  own  account  goods  for  which  the  master  signed  bills  of  lading  making  the 
goods  deliverable  at  Singapore  to  M.  A:  Co.,  or  assigns,  paying  freight  as  per  margin  : 
in  the  margin  the  freight  (in  the  aggregate  1961.  12s.)  was  declared  to  be  "  payable  in 
Liverpool  one  month  after  sailing  of  vessel,  lost  or  not  lost."  The  vessel  sailed  from 
Liverpool  on  the  21st  of  February,  1856,  and  the  charterers  gave  their  acceptance  at 
three  months  for  900L,  which  became  due  on  the  23rd  of  May.  and  was  dishonoured. 
And  it  was  held  that  the  owners  had  a  lien  upon  the  goods  so  shipped  by  the  charterers, 
for  the  amount  of  the  bill  of  lading  freight,  as  against  the  consignees  (M.  &  Co.),  who 
had  advanced  money  to  the  consignors  upon  the  shipment  ;  but  not  for  the  9001. 
Cockburn,  C.  J.,  there  says  :  "  The  owners  have  by  their  master  become  parties  to 
bills  of  lading  making  the  goods  deliverable  to  the  consignees  on  payment  of  certain 
specified  freight  ;  and  the  defendants  have  made  advances  upon  the  faith  of  those  bills 
of  lading.  The  owners,  therefore,  have,  by  their  own  act,  placed  third  parties  in  a 
situation  in  which  they  would  sustain  prejudice  by  their  insisting  on  the  full  right  to 
which  they  would  otherwise  have  been  entitled.''  The  only  difference  between  that 
ease  and  the  present  is,  that  there  the  bill  of  lading  was  given  for  a  fresh  advance, 
here  for  a  past  debt.  [Willes,  J.  The  first  part  of  the  decision  in  that  case  has  been 
doubted,  but  the  second  never  has.]  In  Mitchell  v.  Scaife,  4  Campb.  298,  which  is 
one  of  the  earliest  cases  upon  the  subject,  Lord  Ellenborough  said  :  "  The  plaintiff  is 
a  bona  fide  indorsee  of  the  bill  of  lading.  [216]  He  receives  the  bill  of  lading,  by 
which  the  master  agrees  that  the  goods  shall  be  delivered  to  him  on  payment  of  a 
certain  specified  freight.  He  knew  that  this  is  an  instrument  which  the  master  has 
in  general  authority  to  sign,  and  he  seems  to  have  had  no  reason  to  suspect  that  this 
authority  was  not  properly  exercised  upon  that  occasion.  Under  such  circumstances, 
I  am  of  opinion  that  the  owner  of  the  ship  cannot  be  heard  to  aver  against  the  contract 
created  by  his  own  agent  through  the  medium  of  the  bill  of  lading."  In  Foster  v. 
.  3  Hurlst.  &  X.  705,  S.  &  \V.  chartered  a  ship  from  Liverpool  to  Calcutta  and 
home  for  the  sum  of  70001.,  "the  freight  to  be  paid  12501.  on  vessel  clearing  from 
Liverpool,  and  10001.  on  delivery  of  the  outward  cargo  at  Calcutta,  the  remainder  in 
cash  two  months  from  the  vessel's  report  inwards,  and  after  right  delivery  of  the 
cargo,  or  under  discount  at  5  per  cent,  per  annum,  at  freighters'  option.  The  master 
to  sign  bills  of  lading  at  any  rate  of  freight  required,  without  prejudice  to  this  charter- 
party.  The  owners  of  the  ship  to  have  an  absolute  lien  on  the  cargo  for  all  freight, 
dead-freight,  and  demurrage."  There  were  provisions  for  payment  of  the  freight  in 
cash  on  delivery  of  the  cargo,  if  the  cargo  was  delivered  abroad.  S.  &  C,  who  were 
the  charterers'  agents  at  Calcutta,  having  made  advances  to  disburse  the  vessel,  shipped 
a  quantity  of  linseed,  for  which  the  captain  signed  bills  of  lading  deliverable  to  their 
order  or  assigns  on  payment  of  freight  at  5s.  per  ton,  the  current  rate  being  51.  10s. 
Against  this  shipment  S.  &  C.  drew  a  bill  of  exchange,  and  indorsed  and  delivered 
it,  together  with  the  bill  of  lading,  for  value.  And  it  was  held  that,  assuming  the 
charterparty  to  have  created  a  lien  for  the  charter  freight  as  against  the  charterers, 
a  bona  fide  indorsee  of  the  bill  of  lading,  without  notice  of  the  charterparty,  was  en- 
[217]-titled  to  the  linseed,  on  payment  of  the  bill  of  lading  freight.  Pollock,  C.  B., 
there  says :  "  If  a  ship-owner  so  conducts  his  business  as  to  permit  the  master  to 
sign  bills  of  lading  at  a  lower  freight  than  that  payable  by  the  charterparty,  in  con- 
sequence of  which  parties  are  induced  to  make  advances  on  such  bills  of  lading,  the 
ship-owner  is  bound."  And  Watson,  B.,  says  that  the  object  of  the  stipulation  that 
the  owner  should  have  "  an  absolute  lien  on  the  cargo  for  all  freight,  dead-freight, 
and  demurrage,"  is,  "  not  to  enlarge  the  right  of  lien  for  freight,  but  to  give  a  lien 
for  dead-frieght,  and  demurrage."     So,  in  Shand  v.  Sanderson,  4   Hurlst.  A'  N.  381, 
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by  a  charter-party  made  between  the  defendant  and  H.,  a  ship  was  chartered  to 
proceed  to  Madras  and  load  a  cargo  there  from  the  agents  of  H.,  and,  being  so 
loaded,  to  proceed  to  London  and  deliver  the  same  on  being  paid  freight  at  31.  15s. 
a  ton,  &c, — "the  captain  to  sign  bills  of  lading  for  his  cargo  for  any  rate  of  freight 
required,  without  prejudice  to  this  charterparty."  C.  S.,  who  acted  as  agent  of  H. 
at  Madras  in  respect  of  the  charterparty,  by  his  directions  purchased  sugars  and 
loaded  them  on  board.  The  captain,  at  the  request  of  C.  S.,  signed  a  bill  of  lading, 
deliverable  to  the  order  of  C.  S.,  at  11.  per  ton  freight.  H.  stopped  payment,  and 
never  paid  for  the  sugar.  The  sugar  having  arrived  in  London, — it  was  held,  upon 
the  authority  of  Foster  v.  Colby,  that  C.  S.  (who  had  retained  his  dominion  over  the 
bill  of  lading)  or  the  parties  in  London  who  represented  him,  were  entitled  to  the 
sugar,  on  payment  of  the  bill  of  lading  freight.  [Byles,  J.  The  Lord  Chief  Baron  in 
that  case  gives  an  interpretation  of  the  expression  "  without  prejudice  to  this  charter- 
party,"  which,  he  says,  means  "not  that  a  right  of  lien  must  be  presumed,  but  that 
the  charterparty  is  not  to  be  considered  as  waived,  and  that  all  rights  created  by  it 
[218]  are  to  exist  as  a  matter  of  contract,  though  they  do  not  attach  on  the  goods  by 
way  of  lien."]  The  power  given  to  the  master  to  sign  bills  of  lading  at  any  rate  of 
freight  without  prejudice  to  the  charterparty,  is  given  for  the  very  purpose  of 
enabling  the  indorsee  to  obtain  the  goods  on  payment  of  the  bill  of  lading  freight  : 
and,  if  the  object  be  to  make  the  bill  of  lading  negotiable,  it  can  make  no  difference 
whether  it  is  indorsed  for  a  present  advance  or  for  a  past  debt.  In  Byles  on  Bills, 
7th  edit.  108,  it  is  said:  "a  pre-existing  debt  clue  to  the  holder  of  a  negotiable 
instrument  is  a  good  consideration,  and  it  should  seem  is  equivalent' to  a  fresh  advance. 
At  all  events,  where  the  bill  or  note  is  payable  at  a  future  time,  it  places  the  holder 
in  the  same  situation  as  if  he  had  made  fresh  advances  on  the  instrument ;  for,  the 
remedy  for  the  previous  debt  is  suspended  till  the  maturity  of  the  bill  or  note." 
And  in  note  (a),  the  learned  author  adds:  "In  America,  the  judicial  decisions  on 
this  important  point  vary  in  different  states.  But  the  supreme  court  of  the  United 
states  has  gone  the  full  length  of  holding  that  the  taker  of  a  note  for  a  pre-existing 
debt  has  all  the  rights  of  a  holder  for  a  new  consideration  :  Swift  v.  Tyson,  16  Peters, 
1."  [Erie,  C.  J.  The  stress  of  the  case  here  is,  that  Ferguson,  the  charterer,  is  the 
shipper  of  the  oil,  and  that  Gregory,  Brothers  (who  are  the  real  plaintiffs),  must 
stand  on  Ferguson's  title.]  That  assumes  that  the  fact  of  their  having  notice  of  the 
terms  of  the  charterparty  varies  their  lights.  Gilhison  v.  Middleton  is  confirmed  by  Neisk 
v.  Graham,  8  Ellis  &  B.  505.  Reliance  will  be  placed  on  the  other  side  upon  Faith 
v.  The  Fast  India  Company,  4  B.  &  Aid.  630,  Small  v.  Moa.tcs,  2  M.  &  Scott,  674, 
9  Bingh.  574,  and  Gledstanes  v.  Allen,  12  C.  B.  202  :  but  these  cases  are  all  clearly 
distinguishable  from  the  present. 

[219]  Shee,  Serjt.  (with  whom  was  Francis),  for  the  defendant.  This  case  is 
plainly  distinguishable  from  all  those  in  which  it  has  been  held  that,  notwithstanding 
the  stipulation  which  is  contained  in  this  charterparty,  the  consignee  of  the  bill  of 
lading  was  entitled  to  have  the  goods  delivered  to  him  on  payment  of  the  bill  of 
lading  freight.  Here  the  charterparty  was  procured  by  Gregory,  Brothers,  as  the 
agents  of  Ferguson.  They  had  supplied  Ferguson  with  goods  for  the  outward  cargo 
to  the  extent  of  60001.,  and  Ferguson  was  to  make  them  consignments  or  remittances 
in  discharge  of  that  debt.  The  ship  accordingly  proceeded  to  Africa,  and  Ferguson 
shipped  return  cargo,  getting  the  master,  in  fraud  of  the  charterparty,  which  made 
all  his  goods  subject  to  a  lien  for  the  lump-freight,  to  sign  bills  of  lading  making  the 
goods  deliverable  to  Gregory,  Brothers,  on  payment  of  a  nominal  freight.  According 
to  all  the  authorities,  the  stipulation  that  the  master  shall  sign  bills  of  lading  at  any 
rate  of  freight  without  prejudice  to  the  charterparty,  is  to  be  read  with  this  restriction, 
that  he  may  not  sign  lulls  of  lading  for  goods  shipped  by  the  charterer  himself  and 
consigned  to  himself  or  to  a  person  identified  in  interest  with  himself.  This  is  not 
at  all  inconsistent  with  Mi/dull  v.  Scaife,  4  Campb.  298,  Foster  v.  Colby,  3  llurlst.  >V 
N.  705,  and  Shand  v.  Sanderson,  l  Ilm-lsi.  &  N.  381.  In  Foster  v.  Colby,  Stewart  & 
Calrow,  though  called  the  agents  of  Kyers,  Walker,  and  Co.,  were  in  truth  not  so; 
and  the  goods  never  were  at  the  disposal  of  Syers,  Walker,  &  Co.  :  and,  in  giving 
judgment,  the  Lord  Chief  Baron  says  :  "It  is  impossible  to  distinguish  the  case  from 
Gillcison  v.  Middleton.  That  ease  is  a  conclusive  authority  in  favour  of  the  plaintiff. 
It  was  said  that  Stewart  &  Calrow  shipped  the  goods  intending  them  for  the  charterer  ; 
but,  though  that  might  at  one  time  have  [220]  been  their  intention,  it  is  clear  that, 
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when  the  goods  were  put  on  board,  they  intended  to  keep  them  under  their  own 
control."  The  ground  of  the  decision  in  Gilkison  v.  Middleton,  is  well  put  by  Cock- 
burn,  C.  J., — "The  cargo,"  he  says,  "being  expressly  made  liable  for  all  freight  due 
under  the  charterparty,  it  follows  that,  on  the  arrival  of  the  ship  at  Singapore,  there 
was  9001.  due  for  freight,  for  which  the  cargo  was  liable.  If  matters  had  so  remained, 
the  owners  clearly  would  have  had  a  lien  for  that  9001.  But  they  have  by  their 
master  become  parties  to  bills  of  lading  making  the  goods  deliverable  to  the  consignees 
on  payment  of  certain  specified  freight ;  and  the  defendants  have  made  advances  upon 
the  faith  of  those  bills  of  lading.  The  owners,  therefore,  have,  by  their  own  act, 
placed  third  parties  in  a  situation  in  which  they  would  sustain  prejudice  by  their 
insisting  on  the  full  right  to  which  they  would  otherwise  have  been  entitled."  The 
parties  who  there  claimed  the  goods  on  payment  of  the  bill  of  lading  freight,  were 
persons  who  had  advanced  money  on  the  faith  of  the  bill  of  lading,  believing 
that  the  master  had  authority  from  his  owners  to  enter  into  the  contract  contained  in 
that  document.  That  is  not  the  case  here  ;  for,  Gregory,  Brothers,  having  themselves 
negotiated  the  charterparty  for  Ferguson,  knew  all  the  stipulations  contained  in  it. 
Small  v.  Moates,  2  M.  &  Scott,  674,  9  Bingh.  574,  is  precisely  in  point.  There,  by 
a  charterparty  it  was  agreed  between  the  owner  and  one  Wilkinson,  freighter  of  the 
ship  "  York,"  that  he  (Wilkinson)  should  be  appointed  to  the  command  of  the  ship  for 
a  certain  voyage  ;  that  the  ship  should  lie  found  at  the  expense  of  the  owner  with  all 
stores,  &c.  ;  that  Wilkinson  should  be  at  liberty  to  load  on  board  her  in  the  port 
of  London  all  such  lawful  goods  as  he  might  think  fit,  and  should  set  sail  and  proceed 
with  the  same  to  such  [221]  port  or  ports  in  the  East  Indies  as  he  might  think  tit, 
and  there  unload,  and  re-load  all  such  lawful  goods  as  he  might  think  proper,  and 
finally  return  to  the  port  of  London  ;  and  that  the  ship  during  the  voyage  should  be 
kept  tight,  &c.  at  the  expense  of  the  owner.  The  freighter  agreed  to  accept,  receive, 
ami  take  the  ship  into  his  service,  and  to  take  upon  himself  the  command,  &c.  ;  that 
he,  his  executors  or  administrators,  should  pay  or  cause  to  be  paid  to  the  owner,  his 
executors,  &c,  freight  for  the  use  or  hire  of  the  ship  after  a  certain  rate  per  ton,  such 
freight  to  be  paid,  part  in  cash  on  the  ship  clearing  outwards,  further  part  by  bills  at 
two  months  on  the  day  she  should  be  reported  inwards,  and  the  remainder  by  bills 
at  two  months  on  her  final  discharge  ;  and  that  the  freighter  should  pay  all  port- 
charges.  iVc,  and  provide  a  sufficient  crew,  pay  the  wages  of  such  crew,  and  furnish 
them  with  provisions,  &c.  for  the  voyage :  from  all  which  charges  he  engaged  to 
indemnify  the  owner.  And  it  was  expressly  agreed  that  the  right  of  ownership 
of  the  said  ship  should,  during  the  continuance  of  the  charterparty,  remain  firmly  and 
be  fully  vested  in  the  owner,  his  executors,  &c,  and  he  and  they  should  at  all  times 
during  the  said  intended  voyage  and  service,  have  a  full  and  complete  lien  upon  the 
Loading  of  the  ship,  as  well  for  all  losses  and  damages  which  the  owner,  his  executors, 
&c,  might  sustain  in  consequence  of  the  non-payment  of  any  of  the  bills  to  be  given 
for  freight,  as  for  all  arrears  of  freight  to  become  due  under  and  by  virtue  of  those 
presents,  and  for  seamen's  wages,  &c.  ;  and  that  the  owner,  his  executors,  &c,  should 
have  full  power  and  authority  to  hold  and  retain  the  said  goods  until  full  payment 
and  satisfaction  of  all  such  losses,  charges,  damages,  and  arrears  of  freight,  &0.  The 
freighter  not  being  able  to  procure  a  sufficient  homeward  cargo,  shipped  as  dead-freight 
a  quantity  of  rice  and  salt-[222]-petre,  upon  the  security  of  which  he  borrowed  8001. 
from  B.  B.  &  Co.  of  Calcutta,  to  whom  he  made  and  indorsed  bills  of  lading  for  the 
same,  freight  being  therein  expressed  to  be  payable  for  the  goods  at  Is.  6d.  per  ton. 
Wilkinson,  the  freighter,  handed  to  B.  B.  &  Co.  a  bill  upon  the  plaintiffs  for  8001., 
and  B.  B.  &  Co.  indorsed  and  transmitted  the  bills  of  lading  to  them  as  a  security 
for  the  re-payment  of  that  sum.  The  plaintiff's  duly  paid  the  bill.  Wilkinson  after- 
wards became  bankrupt,  being  indebted  to  the  defendant  (the  owner)  in  the  sum  of 
17501.  for  freight  and  charges.  It  was  held  that  the  plaintiff  was  not  entitled  to  the 
possession  of  the  rice  and  saltpetre,  on  payment  of  the  freight  reserved  by  the  bills 
of  lading,  or  of  reasonable  freight  for  the  carriage  and  conveyance  of  the  same  from 
Calcutta  to  London  ;  but  that  the  defendant  (the  owner  of  the  ship)  was  entitled  to 
retain  the  same  for  the  whole  of  the  freight  and  other  payments  due  to  him,  under 
the  express  reservation  contained  in  the  charterparty, — without  reference  to  whether 
or  not,  upon  the  proper  construction  of  the  charterparty,  the  possession  of  the 
vessel  was  taken  out  of  the  owner  and  vested  for  the  time  in  the  charterer.  In 
giving  judgment  in  that  case,  Tindal,  C.  J.,  says :  "  Where  goods  are  put  on  board 
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a  general  ship  under  a  bill  of  lading,  and  the  owner  of  the  ship  has  by  the  eharterparty 
reserved  to  himself  a  lien  upon  the  goods  laden  on  hoard  the  ship  for  his  freight  due 
under  the  eharterparty,  he  has  such  lien  to  the  extent  of  the  freight  due  for  those 
particular  goods  under  the  bill  of  lading,  whether  the  goods  remain  the  property  of 
the  same  person  during  the  voyage,  or  are  sold  before  delivery  to  a  stranger :  or,  in 
other  words,  the  ship-owner's  lien  remains  unaltered,  whether  the  bill  of  lading  is 
indorsed  to  a  third  person  for  a  valuable  consideration  or  the  goods  are  deliverable 
to  the  [223]  original  consignee.  And,  upon  the  same  principle,  it  would  seem  to 
follow,  that,  if  the  lading  in  the  ship  belongs  to  the  charterer,  and  such  lading  is 
subject  to  the  ship-owner's  lien  for  the  freight  reserved  by  the  eharterparty,  such 
lading,  if  it  be  sold  by  the  charterer  after  it  is  put  on  board,  would  pass  to  the  purchaser 
subject  to  the  lien  which  the  ship-owner  had  before  the  sale."  Faith  v.  The  East  India 
Company,  4  B  ifc  Aid.  630,  in  substance  decided  the  same  thing  In  Gledstanes  v.  Allen, 
12  C.  B.  202,  by  a  eharterparty,  it  was  stipulated  that  the  ship  should  proceed  to 
Penang,  and  there  load  a  full  and  complete  cargo  of  legal  merchandize  from  the 
charterers'  factors,  and  proceed  therewith  to  London,  and  there  deliver  the  same 
on  being  paid  freight  "  a  lump-sum  of  2S001.  in  full  of  all  charges."  At  the  end  of  the 
eharterparty  was  the  following  clause, — "The  captain  to  sign  bills  of  lading  at  any 
rate  of  freight,  without  prejudice  to  this  charter.  In  the  event  of  a  less  freight,  the 
bills  of  lading  of  part  of  the  cargo  to  be  filled  up  for  loss,  if  any."  Under  this  charter- 
party,  the  charterers  shipped  at  Penang  goods  of  their  own,  for  which  the  captain  signed 
bills  of  lading  at  a  certain  specified  rate  of  freight.  The  goods  so  shipped  were  con- 
signed for  sale  to  the  plaintiffs,  the  correspondents  of  the  charterers  in  London,  who 
were  under  a  general  engagement  to  honour  bills  drawn  upon  them  by  the  charterers, 
upon  the  faith  of  consignments  to  be  made  to  meet  them,  and  who  were  deeply  in 
advance  at  the  time  of  the  shipment  in  question.  And  it  was  held  that  the  owners 
had  a  lien  upon  the  goods  for  the  entire  lump-freight.  That  case  does  not  differ  in 
any  important  particular  from  this.  The  judgment  of  Cresswell,  J.,  is  very  much  to 
the  purpose  here.  "  I  find  it  extremely  difficult,"  he  says,  "  to  put  any  sensible  con- 
struction upon  the  last  clause  in  the  eharterparty.  I  [224]  am  unable  to  discover 
what  was  the  intention  of  the  parties.  It  is  clear,  however,  that  they  intended  one 
thing, — that  the  charterers  should  sustain  no  prejudice  from  the  master's  signing  bills 
of  lading  at  rates  of  freight  to  be  agreed  on  between  him  and  the  charterers.  I  should 
rather  suppose  it  was  contemplated  that  the  captain  should  sign  bills  of  lading  for 
goods  put  on  board  by  general  shippers,  and  not  for  the  charterers'  own  goods.  In  any 
event,  I  think  the  charterers'  putting  their  own  goods  on  board,  and  getting  the  master 
to  sign  bills  of  lading  for  them,  could  not  affect  the  right  of  the  owners  under  their 
contract  for  the  lump-freight."  [Byles,  J.  The  whole  court  disclaim  founding  their 
decision  on  the  words  "  In  the  event  of  a  less  freight,  the  bills  of  lading  of  part  of  the 
cargo  to  be  tilled  up  for  loss,  if  any."  Those  words  being  out,  the  case  seems  to  be 
exactly  like  this.]  There  is  a  broad  distinction  running  through  all  the  eases,  between 
a  shipment  by  the  charterer  and  a  shipment  by  a  third  person. 

Brown,  in  reply.  The  argument  on  the  other  side  would  have  the  effect  of 
destroying  the  negotiability  of  these  bills  of  lading.  It  is  quite  impossible  to  reconcile 
the  language  of  this  eharterparty  with  the  entire  preservation  of  the  owner's  lien. 
Small  \.  Moates  and  Gledstanes  v.  Allen  are  not  reconcileable  with  GilMson  v.  Middleton, 
the  only  possible  distinction  between  which  and  the  present  case  is,  that  there  the 
bill  of  lading  was  indorsed  for  the  present,  and  here  it  was  for  a  past  debt. 
Cur.  adv.  vult. 

Byles,  J.,  now  delivered  the  judgment  of  the  court : — 

this  was  an  issue  directed  to  try  whether  bhe  plain  [225] -till",  William  Kern,  was 
entitled  to  have  271 1  gallons  of  palm-oil  landed  ex  tin'  ship  "  Deslandes,"  and  ware 
hou  ed  in  the  St.  [Catherine's  I  locks,  delivered  to  him  without  payment  of  the  charter 
freight  thereon. 

The  issue  came  on  to  be  tried  before  the  Lord  Chief  Justice  of  the  Queen's  Bench, 
at  Guildhall,  when  a  verdict  passed  for  the  plaintitf,  subject  to  the  opinion  of  this 
court  on  a  special  case,  tin:  court  to  be  at  liberty  to  draw  inferences  oi  fact. 
\\  e  are  of  opinion  that  the  defendant  is  cm  it  In  I  to  enter  t  lie  \  erdict. 
The  question  is,  whether  the  plaint  ill' is  entitled  to  the  cargo  on  payment  of  the 
bill  of  lading  freight  only,  or  whether  the  defendant  has  a  lien  as  against  the  plaintitf 
for  Tool.,  the  amount  of  the  charter  freight. 
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Ferguson  was  the  charterer.  Ferguson  was  also  the  shipper  and  owner  of  the  oil 
in  question.  All  the  cases  shew,  that,  as  against  the  charterer,  there  is  a  lieu  on  his 
goods  for  the  amount  of  the  charter  freight.  From  the  moment,  therefore,  the  goods 
were  put  on  board,  they  were,  as  against  Ferguson  and  those  who  must  stand  on  his  title, 
bound  by  that  lien,  under  the  express  terms  of  the  charterparty  which  he  executed  : 
see  Small  v.  Monies,  2  M.  &  Scott,  674,  9  Bingh.  574. 

Now,  Gregory,  Brothers,  who,  as  appeal's  by  the  case,  and  was  admitted  at  the 
trial,  are  the  real  plaintiffs,  stand  entirely  upon  Ferguson's  title.  Gregorys  are  stated 
to  have  been  Ferguson's  agents.  Ferguson  took  in  favour  of  Gregorys  a  bill  of  lading 
of  the  oil  at  a  freight  below  the  charter  freight,  and  handed  it  over  to  Gregorys,  that 
Gregorys  might  (as  we  collect  from  the  case)  apply  the  proceeds  of  the  oil  to  the 
reduction  of  Ferguson's  debt  to  them.  But  Gregorys  were  not  [226]  only  the  agents 
of  Ferguson,  but  took  the  bill  of  lading  with  full  notice  of  the  terms  of  the  charter- 
party  ;  for,  they  had  themselves,  on  the  part  of  Ferguson,  negotiated  the  charterparty 
and  signed  it. 

Two  cases  in  this  court, — the  case  of  Small  v.  Moaies  (2  M.  &  Scott,  674,  5  Bingh. 
574,  and  the  more  i-ecent  case  of  Gledstanes  v.  Allen,  12  C.  B.  202,  seem  to  be  in 
point  for  the  defendant,  and  to  shew  that  Gregorys  stand  on  Ferguson's  title,  both 
because  they  are  Ferguson's  agents  and  because  they  had  notice  of  the  terms  of  the 
charterparty. 

The  case  under  consideration  is  obviously  distinguishable  from  those  cases  where 
the  bill  of  lading  was  originally  given  to  one  who  was  a  stranger  to  the  charterparty, 
or  afterwards  passed  into  the  hands  of  a  stranger  without  notice  of  the  terms  of  the 
charterparty. 

For  these  reasons,  we  think  the  verdict  for  the  plaintiff  should  be  set  aside,  and 
a  verdict  entered  for  the  defendant. 

Judgment  for  the  defendant  (a). 

[227]    White  v.  Bayley  and  Others.    April  19th,  1S61. 

[S.  0.  30  L.  J.  C.  P.  253 ;  7  Jar.  N.  S.  948.] 

An  agent  or  servant  who  is  allowed  to  occupy  premises  belonging  to  his  principal  for 
the  more  convenient  performance  of  his  duties,  acquires  no  estate  therein,  although 
he  be  also  allowed  to  use  the  premises  for  carrying  on  therein  an  independent 
business  of  his  own. 

The  first  count  of  the  declaration  charged  that  the  defendants  broke  and  entered 
a  certain  house  and  premises  of  the  plaintiff  in  Bloomsbury  Street,  Russell  Square, 
and  retained  possession  thereof  from  the  Sth  to  the  26th  of  November,  1860,  and  also 
of  certain  books  and  papers  of  the  plaintiff,  wherein'  his  trade  was  interrupted,  &c. 
There  was  a  second  count,  for  the  conversion  of  the  plaintiff's  books,  &c. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  as  to  the  breaking  and 
entering  and  taking  and  retaining  possession  of  the  premises,  and  as  to  the  alleged 
trespasses  to  and  conversion  of  the  books,  &c,  not  possessed, — thirdly,  to  the  alleged 
trespasses  in  the  last  plea  mentioned,  leave  and  licence. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Term,  when  the  following  facts  appeared  in  evidence  : — 

The  plaintiff'  was  formerly  a  bookseller  in  Glasgow.  The  defendants  were  the 
managers  of  a  certain  association,  called  the  Swedenborg  Society,  which  was  established 
in  the  year  1810  for  the  purpose  of  disseminating  the  writings  of  Swedenborg.  The 
society,  having  by  means  of  legacies  and  otherwise  become  possessed  of  a  large  stock 
of  books  and  of  a  sum  of  money,  resolved  in  the  year  1854  to  establish  a  library 
and  reading-room  for  the  use  of  its  members,  and  a  shop  for  the  sale  of  their  works, 
and  advertised  for  a  librarian  and  store-keeper:  and,  on  the  6th  of  July  in  that  year, 
the  committee  of  management  at  a  meeting  held  on  that  day  came  to  the  following 
resolution  : — 

"  That  the  person  to  be  appointed  should  have  premises  rent  and  tax  free  in  a  good 

(<()  Error  was  brought  upon  this  judgment;  but  the  matter  was  compromised 
before  argument. 
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situation  ;  that  351.  [228]  per  cent,  should  be  allowed  to  the  store-keeper  on  all  books 
sold  out  of  the  shop,  but  not  on  donations  or  subscriptions,  —he  making  such  arrange- 
ments with  booksellers,  agents  of  the  society,  as  the  committees  should  from  time 
to  time  determine.  To  carry  on  a  retail  business  in  other  New  Church  works  and 
general  literature  for  his  own  benefit.  The  committee  to  guarantee  1501.  the  first 
year." 

The  plaintiff  ottered  himself  as  a  candidate  for  the  situation  ;  and  at  a  meeting  of 
the  committee  held  on  the  13th  of  July,  1854,  the  following  resolution  was  come  to : — 

"  That  Mr.  White  of  Glasgow  be  elected  the  store-keeper  and  agent,  on  the 
general  terms  mentioned  in  the  resolution  passed  at  the  preceding  meeting  of  the  (ith, 
with  such  modifications  as  may  be  mutually  agreed  upon  ;  and  that  he  be  requested 
to  meet  the  committee  as  early  as  possible,  to  arrange  the  final  terms,  and  to  assist 
in  looking  for  a  proper  house." 

This  resolution  was  communicated  to  the  plaintiff,  and  he  came  to  London  and 
entered  upon  the  duties  of  his  office  of  manager  or  store-keeper,  librarian,  and  agent 
to  the  society. 

In  1855,  the  society  purchased  the  lease  of  the  premises  No.  36  Bloomsbury 
Street,  which  was  assigned  to  John  Spurgin,  Samuel  Dean,  Thomas  Watson,  and 
H.  R.  Williams,  as  trustees  for  them.  On  taking  possession,  the  defendants  used  the 
ground-floor  as  a  shop  or  warehouse  for  the  sale  of  their  books  ;  the  first-floor  being 
used  as  a  library  and  reading-room,  and  the  upper  floors  as  a  residence  for  the  plaintiff 
and  his  family.  Over  the  shop  was  painted  in  large  letters  the  words  "  Swedenborg 
Society,"  and  on  the  door-posts  "  William  White,  Bookseller  and  Publisher  :  "  and  the 
plaintiff,  in  addition  to  his  duties  as  agent  to  the  society,  carried  on  an  extensive 
bookselling  business  there. 

[229]  From  year  to  year  the  plaintiff's  re-appointment  was  made  in  terms  substan- 
tially the  same  as  above  mentioned.  In  1857,  the  minute  of  an  appointment  in  the 
company's  book  was  as  follows: — "That  Mr.  White  lie  manager  for  the  ensuing  year, 
at  a  salary  of  751.  a  year,  and  six  months'  notice  of  separation  on  either  side."  In 
1858  and  1859,  he  was  re-appointed  under  similar  resolutions. 

Some  disputes  having  arisen  amongst  the  members  of  the  society,  in  which  the 
plaintiff  necessarily  became  involved,  a  resolution  of  the  committee  was  passed  on 
the  2nd  of  August,  1860,  that  six  months'  notice  should  be  given  to  the  plaintiff  to 
terminate  his  engagement  and  to  quit  the  premises ;  and  such  notice  was  accordingly 
given  :  but  on  the  4th  of  October  the  resolution  was  rescinded,  and  the  notice  with- 
drawn :  and  ultimately,  at  a  meeting  of  the  committee  on  the  8th  of  November,  I860 
(the  plaintiff  being  present),  it  was  resolved, — "That  Mr.  White  be  now  dismissed, 
and  that  he  be  required  forthwith  to  quit  the  society's  house  in  Bloomsbury  Street, 
and  to  remove  his  owii  stock  and  other  property." 

Formal  notice  was  thereupon  given  to  the  plaintiff  in  writing  of  such  his  dismissal, 
and  he  was  required  to  quit  the  premises  ;  and,  on  his  refusal  to  do  so,  possession  was 
taken  of  them  by  the  defendants  on  behalf  of  the  society,  and  retained  (the  plaintiff's 
books  and  furniture  remaining  thereon)  until  the  :26th  of  November,  when  the  plaintiff 
forcibly  re-entered.  The  society  then  took  proceedings  against  the  plaintiff  in  Chancery, 
and  obtained  an  injunction,  under  which  he  was  compelled  to  give  up  the  premises  (a). 
He  thereupon,  without  demanding  his  property  (which  still  remained  in  the  house), 
brought  this  action. 

[230]  On  the  part  of  the  defendants,  it  was  insisted  that  the  first  count  could  no1 
be  sustained,  inasmuch  as  there  was  no  such  possession  or  occupation  of  the  premises 
by  the  plaintiff  as  to  entitle  him  to  maintain  trespass,  he  having  had  merely  a  permis- 
sive occupation  as  the  servant  of  tin-  defendants  :  and  for  this  Mayliew  v.  Suttle,  I  Ellis 
.v  I;.  ;;i7,  357,  was  relied  upon  as  an  authority.  There,  by  agreement  between  S.  &  M. 
it  was  recited  that  S.  was  in  possession  of  a  messuage  whereon  the  sale  of  beer  had 
been  for  some  time  past  and  was  then  r;uried  on  and  conducted  by  I  .  for  anil  on  S.'s 
account  ;  that  M.  was  desirous  of  carrying  on  and  conducting  such  trade  for  S.,  and 
which  he  had  agreed  to  for  the  consideration  after  mentioned;  and  it  was  witnessed 
that  S.  agreed,  in  consideration  of  a  bondsman  to  be  answerable  for  501.  in  default, 
of  payment  by  M.,  that  M.  should   from   the   date  of   the  agreement  enter   upon    the 

(a)  See  a  report  of  these  proceedings  before  V.  C.  Stewart,  Spwrgm  v.  White, 
7  Jurist,  N.  S.  15. 
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premises  and  carry  on  and  conduct  thereon  such  trade  for  S.  in  the  place  and  manner, 
and  with  and  upon  the  same  privileges  and  terms  as  U.  had  done,  until  the  agreement 
should  be  determined  by  the  notice  after  mentioned  :  and  M.  agreed,  during  all  the 
time  he  should  carry  on  and  conduct  the  trade  on  the  premises  for  S.,  that  all  the 
beer  which  should  be  sold  by  M.  on  the  premises  should  be  taken  by  him  from  S.,  and 
that  M.  should  not  part  with  the  trade  or  occupation  without  the  licence  of  S. ;  that, 
when  either  party  should  be  desirous  of  determining  the  agreement,  M.,  on  receiving 
from  S.  a  month's  notice,  without  being  paid  any  money  or  consideration  byS.,  should 
quit  and  deliver  up  to  S.  the  trade  and  possession  of  the  premises,  with  all  such  fixtures 
and  things  belonging  to  S.  as  should  then  be  thereon  ;  and  M.  should  be  at  liberty 
to  leave  the  trade  and  quit  the  occupation,  on  giving  a  month's  notice  to  S.  M.  having 
entered  into  possession  of  the  [231]  premises  under  this  agreement,  it  was  held  by  the 
Exchequer  Chamber, — affirming  the  judgment  of  the  court  of  Queen's  Bench, — that 
he  occupied  not  as  tenant,  but  as  servant  to  S.,  and  could  not  maintain  trespass  against 
S.  for  entering  without  a  month's  notice.  As  to  the  second  count,  it  was  submitted 
that  there  was  no  conversion. 

His  lordship,  yielding  to  the  objections,  nonsuited  the  plaintiff. 

Parry,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It  may 
be  conceded,  that,  if  the  plaintiff  had  been  put  into  the  house  for  the  mere  purpose 
of  managing  the  defendants'  business  and  selling  their  works,  he  would  not  have  had 
such  an  interest  in  the  premises  as  would  entitle  him  to  maintain  trespass  against  the 
defendants  :  but  the  question  is,  whether  the  circumstances  under  which  he  was 
engaged,  and  the  fact  of  his  being  permitted  to  carry  on  his  own  private  business 
thereon,  did  not  create  a  tenancy  from  year  to  year,  or  at  all  events  a  tenancy  for  six 
mouths, — determinable  only  upon  a  six  months'  notice,  and  so  take  the  case  out  of  the 
authority  of  Mayhem  v.  Svtth,  which  was  relied  on  at  the  trial.  [Willes,  J.  The  case 
of  Harttey  v.  Moxham,  3  Q.  B.  701,  ;J  Gale  &  D.  1,  seems  to  be  in  point  as  to  the  second 
count.  There,  the  defendant  claiming  a  sum  of  money  as  due  to  him  from  the  plaintiff', 
his  lodger,  locked  up  the  plaintiff's  goods  in  a  room  which  he  held  of  the  defendant, 
and  in  which  the  plaintitl  had  put  them,  kept  the  key,  and  refused  the  plaintiff  access 
to  them,  saying  that  nothing  should  be  removed  until  the  defendant's  bill  was  paid  : 
and  this  was  held  not  to  be  such  a  taking  of  the  goods  as  would  sustain  an  action  of 
trespass.  There  was  another  case,  in  this  court,  of  West  v.  Nibbs,  4  C.  B.  172,  where 
it  was  held  that  a  [232]  landlord  who  has  accepted  the  rent  in  arrear  and  the  expenses 
of  the  distress  after  the  impounding,  cannot  be  treated  as  a  trespasser  merely  because 
he  retains  possession  of  the  goods  distrained, — although  his  refusal  to  deliver  them  up 
to  the  tenant  may  amount  to  a  conversion,  so  as  to  render  him  liable  in  trover.  This 
is  not  a  mere  technical  distinction  :  it  gives  the  party  notice,  by  the  demand  of  the 
goods,  of  the  cause  of  complaint  against  him.]  The  seizure  of  the  goods  here  was 
rather  a  consequence  of  the  taking  possession  of  the  premises,  than  an  independent 
wrongful  act.  [Byles,  J.  What  interest  in  the  land  had  the  plaintitl' here'?]  At  the 
very  least  he  was  entitled  to  hold  the  premises  for  six  months.  [Byles,  J.  As  tenant 
at  will?  or  what?]  Taking  the  resolutions  and  the  rest  of  the  evidence  together,  the 
arrangement,  it  is  submitted,  amounted  to  this — that,  in  consideration  of  his  taking 
upon  himself  the  duties  of  manager  or  agent  to  this  society,  he  was  to  receive  a  certain 
amount  of  salary,  and  also  the  use  and  occupation  of  the  premises  for  the  purpose  of 
carrying  on  his  own  business  thereon,  subject  to  a  six  months'  notice  of  separation, 
that  is,  to  determine  his  occupation  as  well  as  his  services.  It  may  be  conceded,  that, 
if  the  plaintiff  was  put  into  possession  of  the  premises  merely  for  the  purpose  of 
managing  the  society's  business  and  selling  their  works,  he  might, — subject  to  any 
claim  for  wrongful  dismissal, — have  been  turned  out  at  any  moment.  The  case  ought 
not  to  have  been  withdrawn  from  the  jury. 

Willes,  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  The 
question  is  whether  by  the  arrangement  which  took  place  between  the  parties  the 
plaintiti'  acquired  any  estate  in  the  premises  in  Bloomsbury  Street,  or  whether  his 
occupation  of  [233]  them  was  merely  an  occupation  as  the  servant  of  the  society  which 
the  defendants  represent.  It  might  be  that  that  question  should  be  answered  against 
the  defendants,  and  yet  they  might  be  at  liberty  to  raise  another  question,  viz.  whether, 
assuming  that  the  plaintiff  had  any  interest  in  the  house,  it  was  anything  more  than  a 
tenancy  at  will,  and  whether  that  tenancy  was  not  sufficiently  put  an  end  to  by  what 
was  done  by  certain  of  the  lessors.     I  do  not,  however,  intend  to  discuss  that  question, 
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because,  upon  the  correct  construction  of  the  documents,  it  appears  to  me, — and  on 
the  facts  there  is  no  dispute, — that  no  interest  in  the  premises  even  to  the  extent  of  a 
tenancy  at  will  ever  did  vest  in  the  plaintiff.  My  reason  for  thinking  so  is,  that, 
looking  at  the  whole  of  the  arrangement  between  the  parties,  it  resulted  in  an  agree- 
ment that  the  plaintiff  was  to  give  his  services  to  the  Swedenborg  Society  as  manager 
for  the  purpose  of  selling  the  Swedenborg  publications.  The  main  and  principle  of 
the  arrangement  was  that ;  and  the  part  upon  which  my  Brother  Parry  relies  for  the 
purpose  of  shewing  that  an  interest  in  the  premises  was  vested  in  the  plaintiff,  was 
merely  accessory  to  that  arrangement,  and  part  of  the  machinery  for  carrying  it  into 
effect, — a  mere  mode,  in  short,  of  paying  the  plaintiff  in  part  for  his  services  as  manager. 
Taking  the  agreement  to  have  been  that  the  plaintiff  should  be  employed  as  manager, 
to  be  paid  a  certain  salary  in  moneys  numbered,  there  could  have  been  no  doubt  what- 
ever that  his  occupation  would  have  been  an  occupation  merely  as  a  servant  of  the 
society.  Can  it  make  any  difference  that,  as  part  of  the  remuneration  for  his  services, 
he  was  to  have  liberty  to  carry  on  the  retail  bookselling  business  on  the  premises  on 
his  own  account?  Clearly  not.  Whether  the  whole  amount  of  his  salary  was  paid  to 
him  in  money,  or  part  in  money  [234]  and  part  in  the  permission  to  occupy  himself 
and  the  premises  in  the  carrying  on  that  limited  trade,  can,  as  it  seems  to  me,  make 
no  difference  in  the  construction  of  the  contract  between  the  parties.  I  can  quite 
conceive  a  case  such  as  this,  where  the  representatives  of  such  a  society  might  go  to 
a  person  having  already  a  shop  where  he  was  carrying  on  business,  and  agree  with  him 
to  become  their  agent  for  the  sale  of  their  particular  publications,  and  to  pay  him  a 
certain  salary  for  his  services,  and  in  addition  to  pay  the  rent  and  taxes  of  the  premises, 
and  where  a  question  might  arise  whether  by  this  arrangement  an  interest  in  the  shop 
vested  in  the  society.  The  proper  answer  in  such  a  case  would  seem  to  me  to  be  that 
it  would  not.  But  the  reasoning  applicable  to  that  case  would  not  be  applicable  here  ; 
because  here  the  society  became  the  tenants  of  the  shop  and  premises,  and  there  is 
nothing  to  shew  that  the  plaintiff  ever  became  tenant  instead  of  them.  I  can  see 
nothing  in  the  arrangement  which  should  make  it  necessary  for  the  proper  carrying  it 
into  effect  that  an  interest  in  the  premises  should  vest  in  the  plaintiff:  on  the  contrary, 
I  can  see  very  weighty  reasons  why  it  should  be  intended  not  to  vest.  And  I  do  not 
by  any  means  agree  that  this  is  a  dry  and  barren  point :  because,  though  generally 
speaking  the  relation  of  master  and  servant  or  principal  and  agent  may,  where  the 
servant  or  agent  has  been  guilty  of  misconduct,  be  terminated  at  a  moment,  if  such  an 
arrangement  as  this  were  held  to  vest  in  the  servant  or  agent  an  interest  in  the 
employer's  premises,  the  servant  might  set  his  employer  at  defiance,  and,  though  the 
latter  were  perfectly  justified  in  putting  an  end  to  the  relation  of  master  and  servant 
between  them,  the  former  might  insist  upon  holding  on  as  a  tenant  until  the  expira- 
tion of  a  regular  notice  to  quit.  1  therefore  think  that  the  question  was  a  real  and 
substantial  one,  and  that  the  [235]  Lord  Chief  Justice  was  quite  right  in  ruling  as  he 
did  at  the  trial. 

Bylks,  J.  I  also  am  of  opinion  that  the  nonsuit  was  right  upon  both  grounds. 
The  first  count  of  the  declaration  complains  of  a  trespass  quare  clausum  fregit.  That 
clearly  does  not  lie  unless  the  plaintiff  has  some  estate  in  the  land.  "  Trespass  quare 
illinium  or  clausum  fregit  lies  by  him  who  has  the  possession  of  an  estate  of  freehold 
oi'  inheritance,  or  by  lease  for  years,  or  at  will :  "  Com.  Dig.  Trespass  (B.).  At  the  very 
lowest  it  must  be  an  estate  at  will.  Now,  here,  the  utmost  that  could  be  contended 
for  on  the  part  of  the  plaintiff  is,  that  the  interest  which  the  plaintiff  took  was  that  of 
a  tenant  at  will,  which  had  been  duly  determined  before  the  alleged  trespass  took 
place.  I  do  not,  however,  think  that  that  is  the  true  effect  of  the  arrangement  between 
the  parlies.  1  agree  with  my  Brother  Willes  in  thinking  that  the  plaintiff  had  the 
□8e  but  not  the  occupation  of  the  premises  :  and  I  do  not  think  he  could  have  main- 
tained trespass  quare  clausum  fregit  even  against  a  stranger.  But,  assuming  the  effect 
(if  the  agreement  to  have  been  to  give  him  any  estate  at  all.  I  he  u1  most  it  could  amount 
to  would  be  a  tenancy  at  will.  And  it  is  clear  from  the  same  authority,  title  Kstates 
(G.  6),  that  "a  tenant  at  will  may  be  ousted  by  express  words  or  by  implication  ;  and, 
if  the  lessor  comes  upon  the  land,  he  may  determine  his  will  in  the  absence  of  the 
lessee."  As  far  as  regards  the  first  count, — therefore,  the  nonsuit  was  right.  Then, 
as  to  the  second  count, — what  did  the  defendant  do  with  the  bunks  I  Nothing.  There 
was  no  conversion.  The  nonsuit,  therefore,  was  as  correct  on  flic  second  count  as  on 
the  first.     If  the  plaintiff  had  demanded  the  books,  and  the  defendants  had  refused  to 
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give  them  up,  possibly  the  plaintiff  might  have  had  a  remedy  [236]  either  upon  the 
contract  or  for  a  conversion.  But,  upon  the  facts  proved  at  the  trial,  I  entertain  no 
doubt  whatever  as  to  the  correctness  of  the  nonsuit. 

Keating,  J.  I  concur  with  my  Brothers  Willes  and  Byles  in  thinking  that  the 
plaintiff  was  properly  non-suited.  It  was  contended  by  my  Brother  Parry  that  the 
effect  of  the  arrangement  proved  was,  to  constitute  a  tenancy  from  year  to  year,  or  at 
all  events  a  tenancy  for  six  months.  I  am  clearly  of  opinion  that  the  construction  of 
my  Lord  was  the  correct  one  ;  and  that  the  reasons  given  by  my  Brother  AVilles  shew 
that  the  plaintiff's  residence  on  the  premises  in  question  was  as  part  remuneration  for 
his  services  as  manager  of  the  establishment,  and  not  an  occupation  as  tenant  The 
occupation  was  the  occupation  of  the  society  by  the  plaintiff  as  their  servant.  Upon 
both  grounds,  therefore,  I  am  of  opinion  that  the  nonsuit  was  right. 

Erle,  C.  J.  I  will  merely  add  to  what  has  fallen  from  the  rest  of  the  court,  that 
I  conceive  the  distinction  to  be  extremely  important  between  the  granting  an  estate 
to  a  man  and  that  which  occurred  here,  viz.  the  letting  a  person  into  possession  of 
premises  that  he  may  abide  there  for  the  purposes  of  the  employment  of  the  master. 
In  the  latter  case,  no  estate  whatever  is  conferred  on  the  servant,  but  it  remains  in  the 
master,  who  has  the  power  of  removing  him  at  any  time.  For  these  reasons,  I  concur 
with  my  learned  Brothers  in  thinking  that  there  should  be  no  rule. 

Rule  refused. 


[237]     SKIPPER   v.  Ckant,  Chairman  of  the  Liverpool  and  London  Fire  and  Life 
Insurance  Company.     May  11th,  1861. 

The  plaintiff  had  effected  three  policies  on  goods, — one  for  60001.  with  the  A.  company, 
another  for  25001.  with  the  B.  company,  and  a  third  for  25001.  with  the  C.  company. 
A  fire  having  happened,  the  plaintiffs  claims  against  these  three  companies  were 
referred  to  arbitration.  The  agreement  of  reference  recited  that  the  plaintiff  had 
claimed  to  have  made  good  by  the  several  companies  parties  thereto  or  some  of 
them  the  loss  thereby  sustained  to  the  chattels  and  things  insured,  so  far  as  the 
said  loss  was  covered  by  the  policies  or  any  of  them,  and  that  four  schedules, 
severally  marked  A.,  B.,  C,  and  C.  a.,  contained  the  particulars  of  all  the  chattels 
and  things  alleged  by  the  plaintiffto  have  been  covered  by  the  said  policies  or  some 
or  one  of  them,  and  to  have  been  destroyed  or  injured  by  the  tire.  It  further 
recited  that  "it  had  been  agreed  between  the  said  parties  thereto  that  the  claim  of 
the  plaintiff,  so  far  as  respected  the  chattels  and  things  particularized  in  schedule  A. 
should  be  satisfied  by  means  of  the  payment  to  him  of  a  sum  of  277U.  19s.  5d., 
such  sum  being  the  agreed  value  at  the  time  of  the  occurrence  of  the  fire  of  the 
last-mentioned  chattels  and  things,  as  the  plaintiff  did  thereby  admit."  It  further 
recited  that  difficulties  had  arisen  respecting  the  settlement  of  the  said  claim  of 
the  plaintiff  so  far  as  the  same  had  not  been  agreed  to  be  satisfied  as  aforesaid,  and 
respecting  the  adjustment  of  the  respective  liabilities  of  the  said  companies 
as  between  or  among  themselves  to  the  total  loss  covered  by  the  said  policies.  It 
then  proceeded  to  refer  it  to  the  arbitrators  "to  award  and  determine  what  was 
the  total  sum  of  money  which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue 
of  the  said  policies,  or  any  of  them,  in  respect  of  loss  or  damage  occasioned  by  the 
said  fire  to  or  in  the  said  chattels  or  things  particularized  as  aforesaid  in  schedules 
B.,  C,  and  C.  a.,  and  what  were  the  several  proportions  in  which  such  total  sum, 
and  also  t'le  said  sum  of  27711.  19s.  5d.  agreed  to  be  paid  as  aforesaid,  ought  to  be 
borne  and  paid  among  or  between  the  several  companies." — The  arbitrators  by  their 
award  found  that  82881.  0s.  7d.  was  the  total  sum  of  money  which  ought  to  be 
paid  to  the  plaintiff  under  or  by  virtue  of  the  said  three  policies,  in  respect  of  loss 
or  damage  occasioned  by  the  fiie  to  the  chattels  and  things  particularized  in 
schedules  B.,  C,  and  C.  a.  ;  and  they  directed  that  this  sum  of  S2881.  0s.  7d.  and 
the  27711.  19s.  5d.  so  agreed  to  be  paid  to  the  plaintiff  in  satisfaction  of  his  claim 
in  respect  of  the  loss  or  damage  occasioned  by  the  fire  to  the  chattels  and  things 
particularized  in  schedule  A., — making  together  11,0001.,  should  be  borne  and  paid 
by  the  three  companies  in  certain  proportions.  They  then  found  that  the  loss  or 
damage  sustained  exceeded  the  sums  insured,  and  that  the  whole  salvage  and 
proceeds  of  the  salvage  of  and  from  the  said  fire  belonged  absolutely  to  the  plaintiff: — 
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Held,  that,  in  awarding  that  the  plaintiff'  was  entitled  to  the  salvage, — which  it 
appeared  from  the  record  arose  solely  from  the  goods  particularized  in  schedule  A., 
the  arbitrators  had  exceeded  their  jurisdiction. 

The  first  count  of  the  declaration  stated  that,  by  an  agreement  of  reference  made 
on  the  30th  of  June,  1860,  between  the  plaintiff  and  the  said  company,  and  an 
insurance  company  called  the  Manchester  Fire  Assurance  Company,  and  another 
insurance  company  called  the  General  Insurance  Company, — after  reciting  that  the 
plaintiff'  had  theretofore  carried  on  the  business  of  a  stationer  and  printer  in  partner- 
ship with  one  William  Edmund  East,  at  No.  1  St.  Dunstan's  Hill,  in  the  city  of 
London,  under  the  firm  of  Charles  Skipper  &  East,  and  that  the  [238]  plaintiff'  was 
then  solely  carrying  on  the  said  business  under  the  like  firm,  and  that  by  a  policy 
No.  60046  an  insurance  against  fire  to  the  amount  of  60001.  with  or  in  the  said 
Liverpool  and  London  Fire  and  Life  Assurance  Company,  and  by  a  policy  numbered 
133027  an  insurance  against  fire  to  the  amount  of  25001.  with  or  in  the  said  Manchester 
Fire  Assurance  Company,  and  by  a  policy  numbered  967  an  insurance  against  fire  to 
the  amount  of  25001.  with  or  in  the  said  General  Insurance  Company,  had  been 
respectively  effected,  subject  to  the  conditions  therein  respectively  set  forth  or  referred 
to,  upon  divers  chattels  and  things  in  and  about  the  said  shop,  workshops,  printing- 
offices,  and  warehouses  of  the  said  partnership  firm,  situate  at  No.  1  St.  Dunstan's 
Hill  aforesaid,  as  on  reference  to  the  same  policies,  would  more  fully  appear ;  and 
that,  on  or  about  the  7th  of  March,  1860,  an  accidental  fire  had  occurred  at  the  said 
premises,  whereupon,  or  afterwards,  the  plaintiff'  had  claimed  to  have  made  good  by 
the  several  companies  parties  to  the  said  agreement,  or  some  of  them,  the  loss  thereby 
sustained  to  the  said  insured  chattels  and  things  so  far  as  such  loss  was  covered  by 
the  said  policies,  or  any  of  them  ;  and  that  four  several  writings  to  the  said  agreement 
annexed,  and  respectively  marked  with  the  letters  A.,  B.,  C,  and  C.  a.,  and  signed 
by  the  plaintiff'  (which  writings  were  respectively  thereinafter  referred  to  as  schedules 
A.,  B.,  C,  and  C.  a.),  contained  the  particulars  of  all  the  chattels  and  things  alleged 
by  the  plaintiff'  to  have  been  covered  by  the  said  policies,  or  some  or  one  of  them,  and 
to  have  been  destroyed  or  injured  by  or  in  consequence  of  the  said  accidental  fire ; 
and  that  it  had  been  agreed  between  the  said  parties  thereto  that  the  said  claim  of 
the  plaintiff',  so  far  as  respected  the  chattels  and  things  particularized  as  aforesaid  in 
schedule  A.,  should  be  satisfied  by  means  of  the  payment  to  him  of  a  sum  of  [239] 
27711.  19s.  5d.,  such  sum  being  the  agreed  value  at  the  time  of  the  occurrence  of  the 
said  accidental  fire  of  the  last-mentioned  chattels  and  things,  as  the  plaintiff'  did  thereby 
admit;  and  that  the  said  sum  of  27711.  19s.  5d.  had  been  so  agreed  to  be  paid  as  last 
aforesaid,  subject  and  without  prejudice  to  the  apportionment  as  between  or  among 
the  several  companies  parties  to  the  said  agreement  of  the  same  sum,  as  a  loss  to  be 
borne  by  all  or  some  or  one  only  of  them  according  to  the  respective  liabilities  under 
the  said  policies,  as  all  the  said  companies  parties  thereto  did  thereby  respectively  admit ; 
and  that  the  items  and  total  amount  of  the  sums  alleged  by  the  plaintiff  to  have  been  the 
value  at  the  time  of  the  occurrence  of  the  said  accidental  fire  of  the  chattels  and  things 
particularized  as  aforesaid  in  the  schedules  B.,  C,  and  C.  a.,  were  set  forth  in  the  said 
schedules  ;  and  that,  difficulties  having  arisen  respecting  the  settlement  of  the  said 
claim  of  the  plaintiff'  so  far  as  the  same  had  not  been  agreed  to  be  satisfied  as  aforesaid, 
and  respecting  the  adjustment  of  the  respective  liabilities  of  the  said  companies  parties 
thereto,  as  between  or  among  themselves,  to  the  total  loss  covered  by  the  said  policies, 
it  had  been  agreed  by  all  the  parties  thereto  that  it  should  be  referred  to  the  arbitra- 
tors thereinafter  named,  or  their  umpire,  to  decide  and  determine,  in  manner  and 
subject  to  the  stipulations  thereinafter  expressed,  the  several  questions  and  matters 
thereinafter  specified  or  set  forth, — it  was  by  the  said  agreement  provided  (amongst 
other  things)  that  the  said  Liverpool  and  London  Fire  and  Life  Insurance  Company 
and  the  said  other  two  companies  did  thereby  agree  with  the  plaint  ill',  who  did  thereby 
agree  with  the  said  companies  and  with  each  of  them,  and  each  one  of  the  said 
companies  did  thereby  agree  with  the  others  and  each  other  of  them,  as  follows, 
that  is  to  say,  that  it  should  be  and  was  thereby  accordingly  referred  [240]  to  tlie 
award,  arbitrament,  and  determination  of  II.  W.  Caslon,  of,  &C,  type  founder,  and 
A.  .1.  Lewis,  of,  &c,  printer's  appraiser  and  printer,  or  their  umpire  (such  umpire 
being  a  person  nominated  in  writing  by  the  said  arbitrators  before  they  should 
proceed  to  the  business  of  the  said  reference,  to  award  and  determine  what  was  the 
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total  sum  of  money  which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue  of  the 
said  policies,  or  any  of  them,  in  respect  of  loss  or  damage  occasioned  by  the  said 
accidental  tire  to  or  in  the  said  chattels  and  things  particularized  as  aforesaid  in 
schedules  B.,  C,  and  C.  a.,  and  what  were  the  several  proportions  in  which  such  total 
sum,  and  also  the  said  sum  of  "27711.  19s.  5d.  agreed  to  be  paid  as  aforesaid,  ought  to 
be  borne  and  paid  among  or  between  the  several  companies  parties  thereto ;  it  being 
understood  and  agreed  by  all  the  parties  thereto  that  the  said  arbitrators  or  their 
umpire  should,  as  incidental  to  the  decision  of  the  questions  aforesaid,  or  either  of 
them,  have  full  power  to  determine  whether  any  of  the  last-mentioned  chattels  and 
things  were  or  were  not  covered  at  all  by  any  of  the  said  policies,  and  by  which  of 
such  policies  in  particular,  to  the  exclusion  of  the  others  or  any  other  of  them,  any 
of  the  same  chattels  and  things  were  covered,  and  whether  or  not  the  same  chattels 
and  things,  or  any  of  them,  were  in  part  destroyed  or  damaged  by  or  in  consequence 
of  the  said  accidental  fire,  and  generally  all  other  questions  and  matters  necessary  to 
be  determined  for  the  purpose  of  the  award  to  be  made  in  pursuance  of  the  said  agree- 
ment ;  and  that  the  several  parties  thereto  would  truly  obey  and  perform  the  award 
to  be  made  in  pursuance  of  the  said  agreement  touching  and  concerning  the  several 
questions  and  matters  aforesaid,  so  as  such  award  should  be  made  in  writing  under 
the  hands  of  the  said  arbitrators  or  under  the  hand  of  their  umpire,  and  be  ready  to 
be  delivered  to  the  said  parties,  or  such  [241]  of  them  respectively  as  should  desire 
the  same,  on  or  before  the  1st  of  August  then  next,  or  within  such  further  time  as 
the  said  arbitrators  or  their  umpire  should  by  writing  from  time  to  time  appoint: 
Averment,  that,  the  said  agreement  of  reference  having  been  so  made  as  aforesaid, 
the  said  arbitrators  took  upon  themselves  the  said  reference,  and  duly,  before  they 
proceeded  to  the  business  of  the  said  reference,  nominated  in  writing  one  J.  A.  D.  Cox 
to  be  such  umpire  as  aforesaid  ;  and  the  said  arbitrators  duly,  by  writing  under  their 
hands,  enlarged  the  time  for  making  their  award  in  the  premises  until  the  1st  of  January, 
1861,  and  afterwards,  and  before  the  said  last-mentioned  day,  the  said  arbitrators,  not 
having  disagreed,  duly  made  and  published  their  award  in  writing  touching  and 
concerning  the  several  questions  and  matters  so  referred  to  them  as  aforesaid,  ready 
to  be  delivered  to  the  said  parties  ;  and  by  the  said  award  the  said  arbitrators 
awarded  as  follows,  that  is  to  say,  that  the  sum  of  828S1.  Os.  7d.  was  the  total  sum  of 
money  which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue  of  the  said  three 
several  policies  of  assurance  in  the  said  agreement  of  reference  mentioned,  in  respect 
of  loss  or  damage  occasioned  by  the  said  accidental  fire  mentioned  therein  to  or  in 
the  several  chattels  and  things  particularized  in  the  said  schedules  B.,  C,  and  C.  a.,  in 
the  said  agreement  of  reference  mentioned,  and  that  such  total  sum  of  82281.  0s.  7d. 
and  the  said  sum  of  27711.  19s.  5d.  so  agreed  to  be  paid  to  the  plaintiff  as  in  the  said 
agreement  mentioned  in  satisfaction  of  his  claim  in  respect  of  the  loss  or  damage 
occasioned  by  the  said  fire  to  the  chattels  and  things  particularized  in  the  schedule  A. 
in  the  said  agreement  mentioned, — such  two  sums  making  together  the  grand  total 
sum  of  11,0001., — ought  to  be,  and  they  did  thereby  award,  order,  and  adjudge  that 
the  same  should  be  borne  and  paid  by  the  said  several  com-[242]-panies  in  the  pro- 
portions following,  that  is  to  say,  the  sum  of  60001.  by  the  said  Liverpool  and  London 
Fire  and  Life  Insurance  Company,  the  sum  of  25001.  by  the  said  Manchester  Fire 
Insurance  Company,  and  the  sum  of  25001.  by  the  said  General  Fire  Insurance 
Company  ;  and  they  further  found  and  decided  as  a  question  and  matter  necessary 
to  be  determined  for  the  purposes  of  that  their  award,  that  the  loss  or  damage 
occasioned  to  the  plaintiff  in  or  in  respect  of  the  chattels  and  things  particularized  as 
aforesaid  exceeded  the  sums  so  insured  as  aforesaid  :  and  that  the  whole  salvage  and 
proceeds  of  the  salvage  of  and  from  the  said  fire  belonged  absolutely  to  the  plaintiff, 
freed  and  discharged  of  and  from  all  interest,  right,  or  claim  of  the  said  companies 
respectively  therein  or  thereto  :  and  the  said  arbitrators  further  found  and  awarded 
that  the  proceeds  of  such  portion  of  the  said  salvage  as  had  been  sold,  and  which 
proceeds  were  then  in  the  custody  or  power  of  the  said  companies,  should  be  paid  by 
the  said  companies  to  and  received  by  the  plaintiff ;  of  all  which  the  said  Liverpool 
and  London  Fire  and  Life  Insurance  Company  and  the  said  other  companies  had  notice  : 
Yet,  although  all  things  had  been  done  and  had  happened,  and  all  periods  of  time  hail 
elapsed,  necessary  to  entitle  the  plaintiff  to  claim  from  the  said  Liverpool  and  London 
Fire  and  Life  Insurance  Company  the  performance  of  the  said  award  on  their  part, 
and  the  sum  in  this  count  claimed  in  respect  of  the  proceeds  of  the  salvage  of  and 
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from  the  said  tire  as  thereinafter  mentioned  ;  and,  although  after  the  said  fire,  and 
before  the  making  of  the  said  award,  the  said  Liverpool  and  London  Fire  and  Life 
Insurance  Company  took  possession  of  the  whole  of  the  salvage  of  and  from  the  said 
fire,  and  sold  the  same,  and  received  the  proceeds  thereof,  which  proceeds,  amounting 
to  a  large  sum,  to  wit,  the  sum  of  9361.  0s.  8d.  then  came  [243]  into  the  custody  and 
power  of  the  said  Liverpool  and  London  Fire  and  Life  Insurance  Company,  and  at 
the  time  of  the  making  of  the  said  award  were  in  their  custody  and  power,  and  thence 
had  continued  to  be  and  still  were  in  their  custody  and  power,  the  said  company 
neglected  and  refused  to  pay  over  the  said  proceeds,  or  any  part  thereof,  to  the  plaintiff, 
although  they  had  been  requested  so  to  do. 

Second  plea,  to  the  first  count,  that  all  the  salvage  and  the  proceeds  thereof  which 
was  or  were  ever  taken  possession  of  or  received  by  the  said  company,  or  sold  by  them, 
was  and  were  the  salvage  and  proceeds  upon  the  said  goods  in  the  said  schedule  A., 
and  not  otherwise. 

The  defendant  also  demurred  to  the  first  count,  the  ground  stated  in  the  margin 
being,  "  that  the  first  count  of  the  declaration  discloses  no  cause  of  action,  and  that 
the  arbitrators  had  no  power  to  award  payment  by  the  company  of  the  proceeds  of 
the  salvage."     Joinder. 

The  plain  tiff  took  issue  on  the  defendants'  pleas,  and  also  demurred  to  the  second 
plea,  the  ground  of  demurrer  stated  in  the  margin  being,  "  that  the  second  plea  affords 
no  answer  to  the  first  count  of  the  declaration,  as  it  states  a  fact  wholly  immaterial  to 
the  claim  in  that  count  mentioned."     Joinder. 

Bovill,  Q.  C.  (with  whom  was  R.  E.  Turner),  for  the  plaintiff  («).  The  question  is 
as  to  the  right  of  the  [244]  plaintiff  to  the  salvage  mentioned  in  the  award.  The 
plaintiff  had  insured  by  three  several  policies, — one  for  60001.  with  the  Liverpool  and 
London  Fire  and  Life  Assurance  Company,  another  for  25001.  with  the  Manchester 
Fire  Assurance  Company,  and  another  for  25001.  with  the  General  Insurance  Company. 
A  fire  happened  on  the  plaintiff's  premises,  and  the  damage  sustained  exceeded  the 
whole  amount  for  which  he  was  insured.  That  being  so,  the  plaintiff  is  entitled  to 
receive  from  the  assurers  the  several  sums  assured.  The  defendants  now  insist  that 
they  are  entitled  to  the  benefit  of  the  salvage  in  respect  of  the  property  mentioned  in 
Schedule  A.  Independently  of  the  agreement  of  reference,  the  plaintiff  would  have 
retained  his  property  in  the  goods  damaged  by  the  fire  ;  and  there  is  nothing  in  that 
agreement  to  alter  his  rights  in  that  respect.  [Williams,  J.  The  defendants  liken  it 
to  the  case  of  an  insurance  of  a  house,  barn,  and  stable,  with  an  agreement  of  reference 
ascertaining  the  amount  of  damage  sustained  in  respect  of  the  house,  and  an  award 
giving  the  assured  salvage  of  the  goods  in  the  house  which  the  insurers  had  already 
paid  for.]  It  never  was  intended  by  the  agreement  of  reference  to  withdraw  the 
question  of  salvage  from  the  consideration  of  the  arbitrators,  and  to  make  that  the 
property  of  the  defendants  :  and  the  court  is  not  now  sitting  in  review  of  the  arbi- 
trators' decision.  [Williams,  J.  The  agreement  of  reference  states  that  "  it  had  been 
agreed  between  the  parties  thereto  that  the  claim  of  the  plaintiff,  so  far  as  respected 
the  chattels  and  things  particularized  as  aforesaid  in  schedule  A.," — that  is,  all  the 
chattels  and  things  alleged  by  the  plaintiff  to  have  been  covered  by  one  of  the  policies, 
and  to  have  been  [245]  destroyed  or  injured  by  or  in  consequence  of  the  fire, — "  should 
be  satisfied  by  means  of  the  payment  to  him  of  a  sum  of  27711.  19s.  5d.,  such  sum 
being  the  agreed  value  at  the  time  of  the  occurrence  of  the  fire  of  the  last-mentioned 
chattels  and  things,  as  the  plaintiff  did  thereby  admit."  Is  the  plaintiff  to  have  the 
value  of  the  goods  destroyed  or  injured  by  the  fire,  and  the  salvage  too?  That  would 
be  giving  him  more  than  he  was  insured  for.]  The  27711.  19s.  5d.  was  agreed  to  be 
paid  in  respect  of  the  damage  to  the  goods    mentioned  in  schedule  A.     [Byles,  J. 

(o)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as 
follows  : — 

"  1.  That  the  award  mentioned  in  the  first  count  of  the  declaration  is  a  good  award, 
and  the  plaintiff  is  entitled  to  recover  under  it  the  proceeds  of  the  salvago  awarded 
to  him  : 

"  2.  That  the  second  plea  does  not  afford  any  answer  to  the  first  count,  since, 
whether  the  salvage  in  that  count  claimed  was  or  was  not  the  salvage  (if  goods  men- 
tioned in  schedule  A.  in  the  submission  referred  to,  the  plaintiff  is  entitled  to  recover 
the  amount  claimed  in  the  first  count." 
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Suppose  goods  worth  20001.  are  insured  for  20001.,  and  on  the  happening  of  a  tire  the 
company  take  them  off  the  hands  of  the  assured,  and  pay  the  20001.,  whose  would 
the  salvage  be?  The  award  does  not  state  that  the  plaintiff  has  sustained  more 
damage  than  the  11,0001.,  provided  the  salvage  belongs  to  him.]  Whoever  has  the 
salvage,  the  award  finds  that  the  plaintiff  has  sustained  damage  to  an  amount  exceeding 
11,0001.  [Willes,  J.  You  say  the  insurance  is  on  the  whole  of  the  goods,  ami  that 
the  loss  in  the  whole  equals  or  is  greater  than  the  value  of  the  11,0001.  and  all  salvage, 
and  therefore  that  the  plaintiff  is  entitled  to  the  salvage  !]  Precisely  so.  If  the 
defendant  can  satisfy  the  court  that  the  arbitrators  had  no  jurisdiction  over  the 
salvage,  it  follows  that  the  salvage  remains  the  property  of  the  plaintiff.  The  count 
may  be  sustained  as  a  count  for  money  had  and  received. 

Lush,  Q.  C.  (with  whom  was  Raymond),  contrii  (a).  [246]  By  the  terms  of  the  sub- 
mission, the  goods  particularized  in  schedule  A.  are  withdrawn  altogether  from  the  con- 
sideration of  the  arbitrators,  whose  power  and  jurisdiction  are  expressly  limited  to  the 
chattels  and  things  particularized  in  schedules  B.,  C,  and  C.  a.  Where  goods  are 
insured  and  a  fire  happens,  and  the  office,  instead  of  paying  the  loss,  pays  the  full 
value  of  the  goods,  the  office  takes  the  benefit  of  the  salvage.  Here,  the  parties  agree 
that  the  value  of  the  goods  in  schedule  A.  at  the  time  of  the  fire  was  27711.  19s.  5d. 
The  office  buys  them  at  that  price.  The  necessary  consequence  is,  that  what  remains 
of  them  belongs  to  the  insurers.  It  was  in  effect  a  purchase  of  the  goods,  and  not  a 
payment  by  way  of  indemnity.  All  that  then  remains  for  the  arbitrators  to  consider 
is,  what  damage  the  plaintiff  has  sustained  in  respect  of  the  goods  mentioned  in 
schedules  B.,  C,  and  C.  a.  Tbey  had  no  power  to  deal  with  schedule  A.  at  all,  except 
for  the  purpose  of  apportioning  the  amount  amongst  the  several  companies. 

[247]  Bovill,  in  reply.  The  27711.  19s.  5d.  was  a  payment  in  satisfaction  of  the 
damage  sustained,  not  in  respect  of  a  sale  of  the  goods.  In  ascertaining  the  amount 
of  the  damage,  the  arbitrators  were  bound  to  take  into  account  the  salvage :  and 
it  was  competent  to  them  under  the  terms  of  the  submission  to  award  that  to  the 
plaintiff. 

WILLIAMS,  J.  I  am  of  opinion  that  the  judgment  ought  to  be  for  the  defendant 
upon  the  demurrer  to  the  plea.  The  declaration  sets  out  a  submission  to  arbitration, 
on  which  the  award  has  been  made  which  is  the  foundation  of  the  action.  I  think  it 
is  impossible  to  adopt  the  suggestion  thrown  out  by  Mr.  Bovill,  that  we  may  treat 
the  count  as  a  count  for  money  had  and  received.  It  is  a  declaration  upon  the  award, 
and  nothing  else.  Coupling  the  plea  with  the  declaration,  it  appears  to  me  that  the 
action  is  founded  upon  that  part  of  the  award  which  the  arbitrators  had  no  jurisdic- 
tion to  make.  The  facts  disclosed  upon  the  record  are  these: — The  plaintiff  had 
effected  three  policies, — one  for  G0001.  with  the  Liverpool  and  London  Fire  and  Life 
Assurance  Company,  one  for  25001.  with  the  Manchester  Fire  Assurance  Company, 
and  one  for  25001.  with  the  General  Assurance  Company.  A  fire  having  happened, 
the  plaintiff's  claims  against  these  three  companies  are  referred  to  arbitration.     The 

(o)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That,  by  the  agreement  of  reference,  the  arbitrators  had  only  a  limited  power, 
which  they  have  exceeded,  and  that  the  declaration  is  exclusively  founded  on  that 
excess : 

"  2.  That  the  arbitrators  had  only  power  to  determine  what  was  the  total  sum  to 
be  paid  to  the  plaintiff  in  respect  of  loss  or  damage  to  the  goods  mentioned  in 
schedules  B.,  C,  and  C.  a.,  in  what  proportions  the  companies  were  to  satisfy  that 
total  sum  and  the  27711.  19s.  5d.,  and  all  other  questions  necessary  for  the  purpose 
aforesaid,  and  nothing  more  : 

"  3.  That  the  right  to  the  salvage  was  a  question  wholly  beyond  the  province  of 
the  arbitrators,  and  therefore  that  their  award  as  to  salvage  is  wholly  void  for  excess : 

"  4.  That  the  demurrer  to  the  second  plea  admits  the  fact  that  the  proceeds  of  the 
salvage  sued  for  were  received  in  respect  only  of  the  goods  in  schedule  A. ;  that, 
inasmuch  as  the  agreed  value  of  these  goods  had  been  previously  ascertained  and 
settled,  no  question  thereon,  nor  with  respect  to  the  salvage  thereupon,  could  possibly 
be  left  for  adjudication  by  the  arbitrators,  even  supposing  tbem  to  have  had  any 
power  whatever  over  salvage  :  and  that  the  second  plea,  therefore,  furnishes  a  good 
answer  to  the  action." 
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agreement  of  reference  recites  that  the  plaintiff  had  claimed  to  have  made  good  by  the 
several  companies  parties  thereto  or  some  of  them  the  loss  thereby  sustained  to  the 
chattels  and  things  insured,  so  far  as  the  said  loss  was  covered  by  the  policies  or  any 
of  them,  and  that  four  schedules  severally  marked  A.,  B.,  C,  and  C.  a.,  contained  the 
particulars  of  all  the  chattels  and  things  alleged  by  the  plaintiff  to  have  been  covered 
by  the  said  policies  or  some  or  one  of  them,  and  to  have  been  [248]  destroyed  or 
injured  by  the  fire.  The  submission  then  goes  on  to  recite  that  "it  had  been  agreed 
between  the  said  parties  thereto  that  the  claim  of  the  plaintiff  so  far  as  respected  the 
chattels  and  things  particularized  in  schedule  A.  should  be  satisfied  by  means  of  the 
payment  to  him  of  a  sum  of  27711.  19s.  5d.,  such  sum  being  the  agreed  value  at  the 
time  of  the  occurrence  of  the  fire  of  the  last-mentioned  chattels  and  things,  as  the 
plaintiff  did  thereby  admit."  Thus  clearing  the  ground  so  far  by  stating  that,  as  far 
as  concerns  the  goods  mentioned  in  schedule  A.,  that  sum  of  27711.  19s.  5d.  is  to  be 
taken,  not  as  satisfaction  for  the  damage  sustained,  but  as  a  sum  covering  the  whole 
value  of  the  goods.  The  submission  then  goes  on  to  recite  that  difficulties  had  arisen 
respecting  the  settlement  of  the  said  claim  of  the  plaintiff,  so  far  as  the  same  had  not 
been  agreed  to  be  satisfied  as  aforesaid, — excluding,  therefore,  the  claim  in  respect  of 
schedule  A.  so  agreed  to  be  satisfied  as  before  mentioned, — and  respecting  the  adjust- 
ment of  the  respective  liabilities  of  the  said  companies  as  between  or  among  them- 
selves to  the  total  loss  covered  by  the  said  policies  :  and  then  it  proceeds  to  refer  it  to 
the  arbitrators  named  "  to  award  and  determine  what  was  the  total  sum  of  money 
which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue  of  the  said  policies,  or  any 
of  them,  in  respect  of  loss  or  damage  occasioned  by  the  said  fire  to  or  in  the  said 
chattels  or  things  particularized  as  aforesaid  in  schedules  B.,  C,  and  C.  a.,  and  what 
were  the  several  proportions  in  which  such  total  sum,  and  also  the  said  sum  of  27711. 
19s.  5d.  agreed  to  be  paid  as  aforesaid,  ought  to  be  borne  and  paid  among  or  between 
the  several  companies."  The  parties,  therefore,  have  expressly  prescribed  for  what 
the  arbitrators  are  to  take  into  their  consideration,  viz.  the  amount  to  be  paid  in 
respect  of  the  loss  or  damage  occasioned  to  the  chattels  and  things  particularized 
in  [249]  schedules  B.,  C,  and  C.  a.  exclusively.  It  then  goes  on  further  to  say  that 
the  arbitrators  are  to  determine  generally  all  other  questions  and  matters  necessary 
to  be  determined  for  the  purposes  of  the  award  to  be  made  in  pursuance  of  the  said 
agreement, — that  is,  all  matters  relating  to  the  previously  recited  subjects.  The 
award  is  to  be  made  in  respect  of  the  moneys  to  be  paid  in  respect  of  the  loss  or 
damage  to  the  chattels  mentioned  in  schedules  B.,  C,  and  C.  a.  These  being  the 
powers  and  functions  of  the  arbitrators,  they  proceed  to  award  that  82881.  Os.  7d. 
was  the  total  sum  of  money  which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue 
of  the  said  three  policies,  in  respect  of  loss  or  damage  occasioned  by  the  fire  to  the 
chattels  and  things  particularized  in  schedules  B.,  C,  and  C.  a. ;  and  then  they  go 
on  to  direct  that  this  sum  of  82881.  Os.  7d.  and  the  27711.  19s.  5d.  so  agreed  to  be 
paid  to  the  plaintiff  in  satisfaction  of  his  claim  in  respect  of  the  loss  or  damage 
occasioned  by  the  fire  to  the  chattels  and  things  particularized  in  schedule  A. — 
making  together  11,0001.,  should  be  borne  and  paid  by  the  three  companies  in  certain 
proportions.  Having  thus  found  that  11,0001.  is  the  extreme  limit  to  which  they 
can  go,  they  proceed  to  decide,  "as  a  question  and  matter  necessary  to  be  determined 
for  the  purposes  of  that  their  award,"  that  the  loss  or  damage  occasioned  to  the 
plaintiff  in  or  in  respect  of  the  chattels  and  things  particularized  as  aforesaid  exceeded 
the  sums  so  insured  as  aforesaid,  and  that  the  whole  salvage  and  proceeds  of  the 
salvage  of  and  from  the  said  fire  belonged  absolutely  to  the  plaintiff,  freed  and 
discharged  of  and  from  all  interest,  right,  or  claim  of  the  said  companies  respectively 
therein  or  thereto;  and  finally  they  direct  that  the  proceeds  of  such  portion  of  the 
salvage  as  had  been  sold  should  be  paid  to  the  plantiff.  Coupling  tne  declaration 
and  the  plea  to  [250]  set  her,  it  stands  admitted  upon  the  record  that  the  salvage  in 
question  was  exclusively  derived  from  the  goods  mentioned  in  schedule  A.,  and  has 
DOthing  to  do  with  the  other  three  schedules.  It  appeal's  to  me,  therefore,  that,  in 
awarding  that  the  plaintiff  was  entitled  to  die  salvage,  the  arbitrators  have  exceeded 
their  jurisdiction.  Their  power  was  expressly  limited  to  the  chattels  mentioned  in 
schedules  B.,  C,  and  G.  a.;  and  they  nave  clearly  gone  out  of  their  province  by 
taking  upon  themselves  to  award  anything  as  to  the  chattels  mentioned  in  schedule  A., 
which  had  already  been  the  subject  of  a  final  settlement  between  the  parties.  Thai 
pari  of  the  award  therefore  is  void,  ami  can  not  lie  made  the  foundal  ion  of  an  action. 
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Byles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  what  was  due  in 
respect  of  the  loss  or  damage  to  the  goods  mentioned  in  schedule  A.  had  been  agreed 
and  decided  upon  before  any  reference  to  arbitration  had  been  determined  on  at  all. 
The  submission  to  reference  recites  that  it  had  been  agreed  between  the  said  parties 
thereto  that  the  claim  of  the  plaintiff  so  far  as  respected  the  chattels  and  things 
particularized  in  schedule  A.  should  be  satisfied  by  means  of  the  payment  to  him  of 
a  sum  of  27711.  19s.  5d.,  such  sum  being  the  agreed  value  at  the  time  of  the  occurrence 
of  the  fire  of  the  last-mentioned  chattels  and  things,  as  the  plaintiff  did  thereby  admit. 
I  think  we  are  at  liberty  to  draw  two  inferences  from  that  recital, — one,  that  the 
goods  mentioned  in  schedule  A.  were  sold  by  the  owner  to  the  office, — and  further, 
that  the  sum  paid  or  agreed  to  lie  paid  in  respect  of  those  goods  amounted  to  a  com- 
plete indemnity  to  the  plaintiff  for  the  loss  he  had  sustained  in  respect  of  them.  The 
result  is  that  all  matters  with  regard  to  schedule  A.  had  been  finally  settled  and 
concluded  before  the  agreement.  The  [251]  company  were  to  take  the  goods  and 
pay  the  stipulated  price.  Under  these  circumstances,  one  would  expect  to  find,  and 
one  does  find,  that  all  consideration  of  the  matters  contained  in  schedule  A.  is  excluded 
from  the  jurisdiction  of  the  arbitrators ;  for,  the  submission  recites  that  difficulties 
had  arisen  respecting  the  settlement  of  the  claim  of  the  plaintiff  so  far  as  the  same 
had  not  been  agreed  to  be  satisfied  as  aforesaid  ;  and  then  it  goes  on  to  provide  that 
the  arbitrators  shall  award  and  determine  what  was  the  total  sum  which  ought  to  be 
paid  to  the  plaintiff  under  the  policies  in  respect  of  loss  or  damage  occasioned  by  the 
fire  to  the  chattels  and  things  particularized  in  schedules  B.,  C,  and  C.  a.,  and  what 
were  the  proportions  in  which  such  total  sum  and  also  the  27711.  19s.  3d.  agreed  to 
be  paid  as  aforesaid  ought  to  be  borne  and  paid  among  or  between  the  several 
companies.  This  clearly  limits  the  jurisdiction  of  the  arbitrators  to  the  matters  con- 
tained in  schedule  B.,  C.,  and  C.  a.  Accordingly,  they  find  that  the  loss  incurred  in 
respect  of  the  chattels  and  things  in  those  three  schedules  amounts  to  82881.  0s.  7d., 
which  added  to  the  27711.  19s.  5d.  already  ascertained  and  settled  makes  11,0001., 
which  they  proceed  to  apportion  among  the  several  offices.  The  arbitrators  further 
find,  as  a  thing  necessary  to  be  determined  for  the  purposes  of  their  award,  that  the 
total  loss  exceeded  the  sums  insured  ;  and  then  they  go  on  to  award  that  the  whole 
salvage  and  proceeds  of  the  salvage  of  and  from  the  said  fire  belongs  absolutely  to 
the  plaintiff,  freed  and  discharged  of  and  from  all  interest,  right,  or  claim  of  the  said 
companies  respectively  therein.  If  the  word  "salvage"  is  used  by  the  arbitrators 
in  the  sense  of  including  the  chattels  and  things  particularized  in  schedule  A.,  which 
had  already  been  purchased  ami  paid  for  by  the  insurers,  I  am  clearly  of  opinion  that 
they  have  exceeded  their  juris-[252]-diction.  I  must  confess  I  have  not  arrived  at 
this  conclusion  without  some  fluctuation.  But  the  argument  of  Mr.  Lush  has  satisfied 
me  that  it  is  the  right  one. 

Keating,  J.  I  agree  with  my  Brother  Williams  and  my  Brother  Byles  that  the 
intention  of  the  parties  was  to  withdraw  from  the  arbitrators  all  consideration  of  the 
things  which  formed  the  subject  of  schedule  A.,  the  plaintiff's  claim  in  respect  of 
which  had  already  been  settled  and  ascertained  at  the  sum  of  27711.  19s.  5d.  That 
being  so,  all  that  remained  for  the  arbitrators  to  do,  was,  to  ascertain  the  amount  of 
the  plaintiff's  claims  in  respect  of  the  things  mentioned  in  schedules  B.,  C,  and  C.  a., 
and  to  apportion  that  when  ascertained,  as  well  as  the  27711.  19s.  5d.,  amongst  the 
several  companies  in  proportion  to  the  sums  respectively  insured  by  them.  The 
dealing,  therefore,  with  any  salvage  in  respect  of  the  goods  in  schedule  A.  would 
clearly  be  an  excess  of  jurisdiction. 

My  Brother  Willes,  before  leaving  the  court,  desired  me  to  say  that  he  entirely 
agrees  in  this  view. 

"Williams,  J.  The  majority  of  the  court  think  that  the  defendant  should  have 
judgment  upon  the  demurrer  to  the  declaration,  as  well  as  on  the  demurrer  to  the  plea. 

Judgment  for  the  defendant. 

[253]    Hunt  and  Others  v.  Allgood  and  Others.     April  20th,  1861. 

[S.  C.  30  L.  J.  C.  P.  313 ;  4  L.  T.  215 ;  7  Jur.  N.  S.  1123.] 

Certain  parish  lands  had  been  let  to  the  labouring  inhabitants  at  a  forehand  rent  of 
4s.  per  acre  :  the  lands  having  been  afterwards  inclosed,  the  churchwardens  and 
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overseers  for  the  ti in 3  being  increased  the  rent  to  12s.  per  acre,  for  the  purpose  of 
raising  a  fund  to  pay  the  expenses  of  the  inclosure.  The  tenants,  having  paid  this 
increased  rent  for  many  years,  conceiving  that  the  inclosure  expenses  had  been  paid 
off,  insisted  that  they  were  entitled  to  hold  the  land  at  the  original  rent  of  4s.  an 
acre,  and  refused  to  pay  the  12s.  : — Held,  that  this  did  not  amount  to  a  disclaimer 
of  the  landlords'  title,  so  as  to  enable  them  to  eject  the  tenants  without  notice. — 
And,  semble,  that  a  tenancy  from  3-ear  to  year  might  be  implied  from  the  circum- 
stances under  which  the  parties  had  held. 

This  was  action  of  ejectment  brought  by  the  plaintiffs,  the  churchwardens  and 
overseers  of  the  parish  of  Coton,  in  the  county  of  Cambridge,  to  recover  possession  of 
certain  lands  belonging  to  the  church  and  town  estate  charity,  in  the  parishes  of 
Coton  and  Barton,  of  which  the  churchwardens  and  overseers  for  the  time  being  were 
trustees. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Summer  Assizes  at  Cambridge. 
The  defendants,  who  were  labouring  men  of  the  parish  of  Coton,  had  occupied  the 
lands  in  question  for  many  years  under  the  churchwardens  and  overseers  for  the  time 
being,  taking  from  Michaelmas  to  Michaelmas  at  a  forehand  rent.  Originally  the 
rent  paid  for  the  land  was  at  the  rate  of  4s.  per  acre  :  but,  the  lands  having  been 
dealt  with  under  an  inclosure  act  39  G.  3,  c.  117  (local)  in  order  to  raise  a  fund  for 
paying  the  expenses  of  the  inclosure,  the  rent  was  raised  to  12s.  per  acre, — subject, 
as  it  was  said,  to  an  understanding,  that,  when  these  expenses  had  been  paid  off,  the 
lands  should  be  let  again  at  the  old  rent  of  4s.  The  principal  evidence  relied  on  to 
shew  that  the  holding  was  for  a  year,  and  the  rent  a  forehand  rent,  was  that  of  the 
defendant  Allgood,  who  held  half  an  acre,  and  who  said, — "As  I  paid  each  6s.,  I  con- 
sidered I  was  entitled  to  hold  for  another  year." 

About  the  year  1848,  the  tenants  of  these  lands  conceiving  that  they  ought  no 
longer  to  pay  the  advanced  rent,  claimed  to  hold  them  under  the  old  terms  ;  and  no 
rent  was  in  fact  paid  since.  The  chureh-[254]-wardens  and  overseers  thereupon  gave 
the  tenants  notice  to  quit,  which  however  turned  out  to  be  insufficient ;  and  at  the 
trial  it  was  insisted  on  their  part  that  the  tenancy  being  for  one  year  only  at  each 
letting,  and  the  defendants  having  disclaimed  the  title  of  their  landlords,  the  latter 
were  entitled  to  recover  without  any  notice. 

Under  the  direction  of  the  Lord  Chief  Baron,  a  verdict  was  entered  for  the 
plaintiffs,  leave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit;  the 
court  to  be  at  liberty  to  draw  any  inferences  of  fact  which  a  jury  should  have  drawn 
from  the  evidence. 

Power,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly.  He  cited 
Doe  d.  Gnni  v.  Stanion,  1  M.  &  W.  695,  and  Doe  d.  Graves  v.  WelU,  10  Ad.  &  E.  427, 
2  P.  &  D.  396. 

O'Malley,  Q.  C,  David  Keane,  and  Couch,  now  shewed  cause.  The  evidence 
given  at  the  trial  was  not  consistent  with  any  other  than  a  prospective  hiring  for  each 
year,  and  therefore  no  notice  to  quit  was  necessary.  Besides,  the  evidence  shews 
that  the  defendants  were  setting  up  a  title  hostile  to  the  title  of  the  plaintiffs,  and  so 
their  interest,  whatever  it  was,  became  forfeited  :  Saunders  v.  Freeman,  Dyer,  209  a. 
There,  "  the  conusee  brought  a  quid  juris  clamat  against  the  lessee,  supposing  him  to 
be  a  termor  only,  and  he  claimed  the  freehold  :  and  for  this  cause  judgment  was  given 
that  the  term  by  this  claim  shall  be  forfeited."  In  Doe  d.  Ellerh'ock  v.  Flynn,  1  C.  M. 
&  R.  137,  where  a  tenant  for  a  term  of  years  under  a  lease  delivered  up  possession  of 
the  premises  and  the  lease,  in  fraud  of  his  landlord,  to  a  person  who  claimed  under 
a  hostile  title,  with  the  intention  of  enabling  him  to  set  up  his  hostile  title,  not  with 
the  intention  [255]  that  he  should  hold  under  the  lease,  it  was  held  that  the  term 
was  forfeited.  "If,"  said  Lord  Lyndhurst,  "a  tenant  sets  up  a  title  hostile  to  that  of 
his  landlord,  it  is  a  forfeiture  of  his  term  ;  and  it  is  the  same  if  he  assists  another 
person  to  set  up  such  a  claim.  Whether  he  docs  the  act  himself,  or  only  colludes 
with  another  to  do  it,  it  is  equally  a  forfeiture."  If  the  landlord  lias  title  to  the  land, 
he  has  the  right  to  |>rescribc  the  amount  of  the  rent  :  and  the  tenant  who  claims  a 
right  to  reduce  it  is  in  effect  setting  up  a  title  hostile  to  that  of  his  landlord.  In  Doe 
d.  Calvert  v.  Frowd,  4  Bingh.  557,  1  M.  &  P.  480j  the  defendant,  who  held  under  a 
tenant  for  life,  received  on  her  death  a  letter  from  the  lessor  of  the  plaintiff,  claiming 
as  heir,  and  demanding  rent.    The  defendant  answered  that  he  held  the  premises  as 

C.  P.  xx.— 15 


450  HUNT   V.  ALLGOOD  10  C.  B.  (N.  S.)256. 

tenant  to  S. ;  that  he  had  never  considered  the  lessor  of  the  plaintiff  as  his  landlord ; 
that  he  should  be  ready  to  pay  the  rent  to  any  one  who  should  be  proved  to  be 
entitled  to  it,  but  that,  without  disputing  the  lessor  of  the  plaintiff's  pedigree,  he  must 
decline  taking  upon  himself  to  decide  upon  his  claim,  without  more  satisfactory  proof 
in  a  legal  manner :  and  it  was  held  that  this  was  a  disclaimer  of  the  lessor  of  the  plain- 
tiff's title.  Best,  C.  J.,  there  says  :  "  When  the  lessor  of  the  plaintiff  demands  his  rent, 
the  defendant  says,  '  I  will  not  pay  ;  I  am  tenant  to  Smallpiece  ; '  and  at  the  trial 
puts  the  lessor  of  the  plaintiff  to  prove  his  title.  If  this  be  not  disclaimer,  what  is?" 
In  Doe  d.  Gray  v.  Stanion,  1  M.  &  W.  695,  there  was  no  act  done  by  the  defendant, 
and  the  conversation  relied  on  did  not  amount  to  a  direct  repudiation  of  the  relation 
of  landlord  and  tenant,  nor  any  claim  to  hold  the  estate  upon  a  ground  wholly  incon- 
sistent with  the  existence  of  that  relation,  which  by  necessary  implication  was  a 
repudiation  of  it.  Doubtless  the  disclaimer  here  was  not  so  direct  as  was  that  in 
Doe  d.  [256]  Graves  v.  Wells,  10  Ad.  &  E.  427,  2  P.  &  D.  396  :  but,  in  the  course  of 
the  judgment,  the  distinction  between  the  determination  of  a  tenancy  for  a  term  of 
years  and  the  ending  of  a  tenancy  from  year  to  year  without  a  notice  to  quit  was 
pointed  out.  Lord  Denman  said  :  "  I  think  Doe  d.  BUerbroekv.  Flyrvn  is  distinguish- 
able from  the  present  case.  There  it  was  thought  that  the  tenant  had  betrayed  his 
landlord's  interest  by  an  act  that  might  place  him  in  a  worse  condition  :  if  the  case 
went  further  than  that,  I  should  not  think  it  maintainable.  The  other  instances  are 
cases  either  of  disclaimer  upon  record,  which  admit  of  no  doubt  as  to  the  nature  of 
what  is  done,  or  of  leases  from  year  to  year,  in  speaking  of  which  the  nature  of  the 
tenancy  has  been  sometimes  lost  sight  of,  and  the  words  '  forfeiture '  and  '  disclaimer ' 
have  been  improperly  applied.  It  may  be  fairly  said,  when  a  landlord  brings  an 
action  to  recover  the  possession  from  a  defendant  who  has  been  his  tenant  from  year 
to  year,  that  evidence  of  a  disclaimer  of  the  landlord's  title  by  the  tenant  is  evidence 
of  the  determination  of  the  will  of  both  parties,  by  which  the  duration  of  the  tenancy, 
from  its  particular  nature,  was  limited."  And  Patteson,  J.,  said:  "It  is  sometimes 
said  that  a  tenancy  from  year  to  year  is  forfeited  by  disclaimer :  but  it  would  be  more 
correct  to  say  that  a  disclaimer  furnishes  evidence  in  answer  to  the  disclaiming  party's 
assertion  that  he  has  had  no  notice  to  quit ;  inasmuch  as  it  would  be  idle  to  prove 
such  a  notice  where  the  tenant  has  asserted  that  there  is  no  longer  any  tenancy." 
Suppose  at  the  end  of  the  year  the  tenant  neither  brought  his  rent  nor  took 
possession  of  the  land,  would  he  on  the  first  day  of  the  next  year  have  been  liable  to  lie 
sued  for  the  forehand  rent  for  that  year?  If  the  tenancy  were  a  continuing  tenancy, 
as  suggested,  that  would  be  so.  But  there  was  no  pretence  for  saying  that  it  was  more 
than  a  [257]  tenancy  for  each  year.  It  was  admitted  that  the  tenancy,  if  any,  was  a 
tenancy  at  12s.  a  year:  and  that  was  clearly  repudiated  by  the  defendants. 

Power,  Q.  C,  Tozer,  Serjt.,  and  Douglas  Brown,  in  support  of  the  rule.  The 
declarations  relied  upon  as  amounting  to  a  disclaimer  of  the  plaintiffs'  title  were  in 
truth  no  more  than  a  strong  expression  of  opinion  on  the  part  of  the  tenants  that  the 
rent  ought  to  be  reduced  to  the  antient  sum  of  4s.  There  was  nothing  to  indicate 
any  intention  on  their  part  to  set  up  a  title  to  the  freehold  in  themselves  or  in  any 
other  person. 

Erle,  C.  J.,  stopping  Power.  I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in 
this  case  should  be  made  absolute.  The  Lord  Chief  Baron,  instead  of  himself  deciding 
the  matter,  and  leaving  the  plaintiffs  to  move,  thought  tit  to  reserve  it  for  the  court 
to  say  what  is  the  law,  and  what  the  proper  inferences  to  be  drawn  from  the  facts 
proved  before  him.  Two  points  were  relied  on  for  the  plaintiffs.  The  first  was,  that 
the  defendants  did  not  hold  the  land  as  tenants  from  year  to  year,  but  only  for  one 
year  certain,  and  consequently  that  the  interest  of  each  occupant  was  determined  at 
the  end  of  each  year.  I  have  looked  carefully  at  the  evidence ;  and  I  take  the  facts 
proved  to  have  been  substantially  these : — Many  years  back  the  defendants  became 
the  occupants  of  the  land  in  question,  and  at  the  commencement  of  each  year  paid  the 
year's  rent  in  advance.  The  rent  has  been  accepted  for  very  many  years;  and  there 
is  no  proof  of  anything  to  create  a  right  in  the  landlords  at  the  end  of  any  one  year 
to  expel  the  tenants.  Ordinarily  speaking,  an  occupation  of  premises  for  more  than 
a  year,  and  payment  and  acceptance  of  rent,  creates  a  tenancy  from  year  to  year.  And 
the  inference  which  I  draw  from  [258]  the  facts  submitted  to  us  is,  that  these  persons 
held  as  tenants  from  year  to  year.  The  plaintiff's  then  claimed  a  right  to  succeed  on 
the  further  ground  that  there  had  been  a  disclaimer  bv  the  defendants  of  the  title  of 
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the  plaintiffs,  by  the  latter  claiming  a  right  in  themselves  inconsistent  with  their  land- 
lords' right.  Now,  as  to  this,  the  facts  were  that,  originally,  the  rent  paid  for  the 
land  was  4s.  per  acre;  that,  about  sixty  years  ago,  funds  being  required  to  pay  the 
expenses  of  the  inclosure  of  the  land,  the  rent  was  increased  to  12s.  per  acre;  that, 
when  enough  had  been  raised  in  this  way  to  satisfy  the  inclosure  expenses,  a  notion 
existed  amongst  these  people  that  the  rent  ought  to  be  reduced  to  the  sum  which  had 
formerly  been  paid  ;  and  that,  at  a  meeting  held  in  the  vestry-room  of  the  parish,  at 
which  the  defendants  were  present,  words  were  used  making  a  semblance  of  a  claim 
of  right  by  them, — in  substance  "  that  the  land  was  theirs  at  4s.  an  acre."  It  was 
supposed  that  this  amounted  to  a  claim  by  them  to  have  an  estate  in  the  land  which 
was  inconsistent  with  the  right  of  the  plaintiffs, — a  claim,  in  spite  of  the  landlords' 
title,  to  continue  to  hold  the  land  at  4s.  an  acre.  But,  when  we  look  at  the  circum- 
stances under  which  the  words  were  used,  it  appears  to  me  that  their  more  probable 
meaning  was,  an  assertion  of  a  right  to  continue  their  tenancy  under  the  plaintiffs  at 
the  rent  of  4s.  This  is  much  more  likely  than  that  they  meant  to  claim  an  estate  in 
themselves  adversely  to  and  inconsistent  with  the  right  of  their  landlords.  Further, 
I  am  of  opinion  that  it  would  not  be  satisfactory  to  turn  out  thirty-six  tenants  upon 
such  loose  evidence  as  this, — that,  at  a  parish  meeting,  some  of  the  parties  being 
present  said  something  which  might  be  construed  into  a  repudiation  of  the  title  of 
the  plaintiffs.  We  have  no  means  of  arriving  at  a  safe  conclusion  as  to  who  used  the 
ex-[259]-pressions  relied  on,  or  whether  all  the  defendants  assented  to  and  adopted 
them.  Upon  the  whole,  I  cannot  bring  my  mind  to  the  conclusion  that  there  is  any 
evidence  upon  which  we  would  be  justified  in  adjudging  that  the  defendants  had 
forfeited  their  interest.  I  am  therefore  of  opinion  that  the  rule  to  enter  a  nonsuit 
should  be  made  absolute, — the  defendants  being  tenants  from  year  to  year  at  a  rent 
of  1 2s.  per  acre. 

The  rest  of  the  court  concurring, 

Rule  absolute. 

Nash,  Administrator  with  the  Will  annexed  of  John  Beatson,  Deceased,  v. 
Armstrong.     May  11th,  1861. 

[S.  C.  30  L.  J.  C.  P.  286 ;  7  Jur.  N.  S.  1060 ;  9  W.  R.  782.] 

An  agreement  between  the  administrator  of  the  covenantee  and  the  covenantor,  not 
to  enforce  performance  of  the  covenants  in  the  deed  provided  the  latter  would  pay 
certain  rent,  may  be  a  good  consideration  for  a  parol  promise  to  pay  such  rent ; 
and  the  enforcement  of  such  promise  is  not  open  to  the  objection  that  it  is  seeking 
to  vary  by  parol  the  terms  of  an  instrument  under  seal. — And,  semble,  per  Willes,  J., 
that  a  recovery  in  such  an  action  would  afford  a  good  equitable  plea  in  bar  to  an 
action  on  the  deed  for  the  same  rent. 

The  declaration  stated  that,  by  deed  dated  the  29th  of  February,  1860,  the  said 
John  Beatson,  being  then  possessed  thereof  for  a  term  which  had  not  yet  expired,  let 
to  the  defendant  certain  rooms  part  of  a  house  of  tho  said  John  Beatson,  therein 
described,  from  the  1st  of  March  in  that  year  to  the  24th  of  June  in  that  year,  at  rent 
lo  be  ascertained  by  two  valuers,  one  on  the  part  of  the  said  John  Beatson,  and  one  on 
the  part  of  the  defendant,  or  an  umpire  to  be  agreed  on  by  the  said  two  valuers,  such 
rent  to  include  the  use  of  the  fixtures  and  fittings  then  in  and  upon  the  said  demised 
premises,  and  which  then  belonged  to  tin1  said  John  Beatson,  the  expense  of  the  valuer 
to  I.e.  employed  by  the  said  John  Beatson  to  be  paid  in  the  first  instance  by  the  defen- 
dant, and  retained  by  [260]  him  out  of  the  rent  for  the  said  demised  premises  accruing 
due.  from  him  on  the  said  2  1th  of  June,  I860;  and  afterwards  the  said  valuers  were 
respectively  accordingly  duly  appointed,  but  did   not,  without  any  default  of  the  said 

John  Beatsc r  the  plaintiil'  in  that  behalf,  ascertain  the  rent  so  to  be  paid  as  afore 

said,  or  appoint  any  umpire  ;  and  the  defendant,  nevertheless,  at  his  request,  occupied 
the  said  rooms  under  the  said  demise  until  the  said  24th  of  June,  and  afterwards  as 

tenant  thereof  to  the   plaintiil'  as  administrator  as  aforesaid,  lor  a   long  time,  In  wit, 

until  the  1st  of  September,  bK*it),  the  said  John  Beatson  having  previously  died  ;  that 
afterwards,  and  whilst  the  amount  of  rent  to  be  paid  by  the  defendant  for  ami  in 
respect  of  his  said  occupation  of  the  said  rooms  to  the  said  24th  of  June,  and  thence 
to  the  said   I  si  of  September,  was  ami  remained   unascertained   and   not   agreed   upon, 
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and  unpaid,  it  was,  at  the  defendant's  request,  mutually  agreed  between  the  plaintiff 
as  administrator  as  aforesaid,  and  the  defendant,  that,  if  the  plaintiff,  as  administrator 
as  aforesaid,  would  not  insist  upon  such  valuation  as  aforesaid,  and  would  not 
require  that  the  said  valuers  should  be  called  upon  to  appoint  an  umpire  to  ascer- 
tain the  amount  of  the  said  rent  to  be  paid  for  the  defendant's  said  occupation  until 
the  said  24th  of  June,  and  that  the  said  valuers  should  be  instructed  not  to  appoint 
such  umpire  as  aforesaid,  the  defendant  would  pay  to  the  plaintiff,  as  administrator 
as  aforesaid,  for  and  in  respect  of  his  occupation  of  the  said  rooms  under  the  said 
deed,  and  for  and  in  respect  of  the  said  subsequent  occupation  thereof  as  tenant  to 
the  plaintiff  as  administrator  as  aforesaid,  a  reasonable  sum  in  that  behalf,  to  wit,  the 
sum  of  701.  :  and  that  neither  the  plaintiff  as  administrator  as  aforesaid  nor  the  defen- 
dant should  ever  call  upon  the  other  of  them  to  carry  out  or  perform  or  fulfil  the 
terms  of  the  said  deed  :  Averment,  that  the  plaintiff  did  everything,  and  [261]  every- 
thing existed  and  had  before  suit  happened  to  entitle  the  plaintiff,  as  administrator  as 
aforesaid,  to  payment  of  the  said  sum  of  money  last  mentioned,  to  wit,  701.  :  Breach, 
that  no  part  thereof  had  been  paid. 

To  this  count  the  defendant  demurred,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  a  contract  under  seal  cannot  be  varied  or  discharged  by  a  parol 
agreement."     Joinder. 

E.  G.  Williams,  in  support  of  the  demurrer  (a).  There  is  no  valid  consideration 
for  the  promise  stated  in  the  declaration.  [Williams,  J.  Why  is  it  not  a  good  con- 
sideration in  assumpsit,  that  the  plaintiff  foregoes  his  rights  under  the  deed .'] 
It  is  varying  by  parol  the  terms  of  a  deed.  [Williams,  .1.  That  is  not  so.]  By  the 
parol  agreement,  the  defendant  is  to  pay  the  rent  ascertained  in  a  way  different  from 
that  provided  by  the  deed.  [Williams,  J.  The  plaintiff  is  seeking  to  enforce  an 
agreement  founded  upon  a  con-[262]-sideration  that  the  plaintiff  will  not  put  in  force 
his  rights  under  the  deed.]  A  deed  can  only  be  varied  by  deed.  Would  a  recovery 
in  this  action  be  pleadable  in  bar  to  an  action  upon  the  deed?  [Willes,  J.  I  should 
have  thought  it  a  good  answer  by  way  of  equitable  plea.  The  payment  of  the  701. 
under  the  agreement  would  surely  be  ground  for  an  unconditional  perpetual  injunction 
against  proceeding  upon  the  deed.]  The  declaration,  it  is  submitted,  must  be  treated 
as  it  would  have  been  before  equitable  pleas  were  known.  Most  of  the  cases  upon 
this  subject  are  cases  where  the  parol  agreement  is  set  up  as  an  answer  to  an  action 
on  the  deed:  but  the  grounds  of  the  decision  in  White  v.  Parkin,  12  East,  578,  are 
strongly  in  favour  of  the  proposition  contended  for  here.  There,  the  plaintiffs  having 
contracted  by  charterparty  sealed  to  let  a  ship,  then  in  the  Thames,  to  freight  to  the 
defendants  for  eight  months,  to  commence  from  the  day  of  her  sailing  from  Gravesend 
on  the  voyage  there  stated,  and  having  covenanted  that  she  should  sail  from  the 
Thames  to  any  British  port  in  the  English  channel,  there  to  load  such  goods  as  the 
freighters  should  tender,  and  sail  to  the  West  Indies,  and  bring  back  a  return-cargo 
to  London, — afterwards  agreed  by  parol  with  the  defendants  that  the  ship,  instead  of 
loading  at  some  port  in  the  channel  should  load  in  the  Thames,  and  that  the  freight 
should  commence  from  her  entry  outwards  at  the  Custom  House :  and  it  was  held 
that  this  subsequent  parol  contract  was  distinct  from  and  not  inconsistent  with  the 
contract  by  deed,  being  anterior  to  it  in  point  of  time  and  execution,  and  might  there- 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

"  1.  That  the  plaintiff  by  the  first  count  is  seeking  to  recover  upon  a  deed  as 
varied  by  a  parol  agreement,  whereas  a  deed  can  only  be  varied  by  a  deed  : 

"  ±  That  the  alleged  agreement  could  be  carried  out  by  deed  only,  and  there  is 
no  allegation  of  the  execution  of  any  such  deed  : 

"  3.  That  the  matters  alleged  in  the  first  count  disclose  a  claim  which  can  be 
enforced  only  in  equity,  and  not  at  law  : 

"  4.  That  there  is  no  consideration  for  the  alleged  agreement,  if  it  is  to  be  con- 
sidered as  independent  of  the  deed  : 

"  5.  That  the  alleged  agreement  would  afford  no  answer  to  an  action  upon  the 
deed,  or  prevent  the  plaintiff  from  calling  upon  the  valuers  to  appoint  an  umpire,  or 
upon  the  defendant  to  carry  out  the  terms  of  the  deed,  and  the  consideration  for  it  is 
wholly  nugatory  : 

"  6.  That  the  alleged  agreement  is  in  the  nature  of  an  accord  only,  and  cannot  be 
enforced  or  sued  upon." 
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lore  lie  enforced  by  action  of  assumpsit.  Lord  Ellenborough,  in  giving  judgment, 
said  :  "The  parol  agreement  merely  borrowed  some  of  the  terms  of  the  oharterparty 

by  reference  to  it,  but  does  not  contradict  or  dispense  with  it.  There  is  no  real 
repugnance  between  [2G3]  the  two  contracts,  but  the  two  may  well  subsist  together." 
In  the  present  case,  it  cannot  be  contended  that  the  parol  agreement  docs  not  conflict 
with  the  deed.  There  is  an  utter  repugnance  between  the  two  instruments.  In  the 
course  of  the  argument  in  White  v.  Parkin,  a  case  of  Leslie  v.  De  la  Torre  was  riled, 
where  Lord  Kenyoii  ruled  that  the  agreement  by  cbarterparty  being  under  seal,  the 
plaintiffs  could  not  set  up  a  parol  agreement  inconsistent  with  it,  and  which  in  effect 
was  meant  in  a  certain  extent  to  alter  it.  [Williams,  J.  The  difficulty  in  your  way  is, 
that  there  is  here  an  undertaking  on  the  plaintiff's  part  to  forbear  from  enforcing  the 
payment  of  rent  under  the  deed.]  A  rent  would  be  payable  under  the  deed,  to  which 
this  agreement  would  be  no  answer.  White  v.  Parkin  (a)  was  cited  and  approved  of 
in  Thompson  v.  Brown,  7  Taunt.  656,  672.  In  Ghoynne  v.  Dan/,  1  M.  A  (!.  So  7, 
2  Scott,  X.  R.  29,  9  Dowl.  P.  C.  1,  by  a  deed  of  the  18th  of  April,  1838,  the  defen- 
dants contracted  to  employ  the  plaintiff  in  the  management  of  certain  chemical  works 
for  the  term  of  seven  years  from  the  30th  of  June  then  next,  with  a  proviso  that,  if 
a  process  for  making  a  certain  quantity  of  sulphate  of  quinine,  on  which  the  plaintiff 
was  then  engaged,  should  not  be  in  operation  upon  the  21st  of  June,  then  the  defen- 
dants should  on  or  at  any  time  after  that  day  have  power  to  determine  the  contract 
by  notice  in  writing.  On  the  9th  of  August,  1838,  a  second  agreement  in  writing, 
but  not  under  seal,  was  entered  into  between  the  parties,  which,  after  stating  that 
the  plaintiff  had  not  succeeded  in  producing  the  sulphate  of  quinine  as  stipulated  in 
the  deed,  extended  the  period  for  its  production  until  the  21st  of  December,  1838. 
The  plaintiff  having  brought  assumpsit  upon  the  second  agree-[264]-meiit,  for  a 
breach  of  stipulations  contained  in  the  deed, — it  was  held  that  the  action  could  not 
be  maintained,  the  second  agreement  being  merely  an  agreement  for  the  extension  of 
the  lime  mentioned  in  the  deed,  and  not  an  agreement  incorporating  the  terms  of 
that  deed,  which  was  still  in  force.  Tindal,  C.  J.,  says:  "According  to  my  under- 
standing of  this  agreement,  it  is  simply  an  extension  of  the  time  for  the  production 
of  the  stipulated  quantity  of  the  sulphate  of  quinine,  leaving  the  deed  itself  in  full 
force,  I  cannot  distinguish  this  case  from  those  in  which  it  has  been  laid  down  that, 
where' an  act  is  required  by  deed  to  be  done  against  a  certain  time,  you  cannot  shew 
thai  the  period  has  been  extended,  except  by  some  instrument  also  under  seal." 
[Williams,  J.  There  was  no  undertaking  there  to  forbear  to  put  in  suit  the  original 
contract.  In  Gwynne  v.  Davy,  Maulc,  J.,  says  :  "  The  declaration  sets  out  an  agreement 
under  seal  between  the  parties,  upon  which,  as  a  matter  of  course,  an  action  of  cove- 
nant would  be  the  proper  remedy,  and  not  assumpsit.  That  deed  does  not  contain 
any  covenant  on  the  part  of  the  plaintiff  to  produce  the  stipulated  quantity  of 
sulphate  of  quinine  within  a  given  period,  but  merely  reserves  to  the  defendants 
power,  in  the  event  of  the  plaintiff's  experiments  not  producing  a  successful  result 
within  the  time  specified,  In  pul  an  end  lo  the  contract  by  notice  in  writing.  The 
parties  then  come  to  a  second  agreement,  whereby  the  defendants  agree  to  abstain 
from  exercising  their  power  of  determining  the  contract  until  the  21st  of  December, 
1838.  The  defendants  might  possibly  be  liable  to  an  action  of  assumpsit  if  they  bad 
committed  a  breach  of  their  second  agreement.  But  the  plaintiff  has  thought  proper 
In  bring  assumpsit  on  the  original  deed,  which  it  is  clear  he  cannot  do."  |  A  deed 
cannot  be  varied  in  any  way  by  parol:  and  no  action  can  be  main-[265]-tained  on  a 
parol  agreement,  which  varies  t  he  deed,  [n  the  case  of  a  contract  for  the  sale  of  goods 
within  the  17lh  section  of  the  Statute  of  Frauds,  where  another  day  for  payment  has 
been  by  parol  substituted  for  that  originally  fixed  by  the  contract,  it  has  been  held 
ili.ii  the  subsequent  parol  agreement  cannot  be  made  the  foundation  of  an  action: 
MarsMlv.  Lynn,  6  M.  &  W.  109;  Mechelm  v.  Wallace,1  Ad.  A  E.  19,  2  N.  &  P.  224  ; 
Stead  v.  Dawber,  10  Ad.  &  E.  257.     In  Clotty  on  Contracts,  6th  edit.  55,  it  is  said: 

"  If  there   be  an  entire  consideration  for   tin-   defendant's  promise  made   up  ol    leveral 

particulars,  and  one  of  these  consists  of  an  agreement  by  the  defendant  which  the 
Statute  of  Frauds  requires  to  be  in  writing,  ami  which  for  want  of  suob  writing  is 
void,  the  whole  consideration  is  void,  and  the  promise  cannot  be  supported.      Here, 

there  would  be  nothing  to  prevent  the  plaint  ill'  from  bringing  an  action  upon  the  deed, 

(«)   /.'  //•  v.  De  la  Torre  I 
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even  after  the  money  was  paid  under  the  agreement.     To  allow  this  declaration  to 
be  good  would  be  promoting  circuity  of  action. 

Raymond,  for  the  plaintiff,  was  not  called  upon  (a). 

[266]  Williams,  J.  I  am  of  opinion  that  there' should  be  judgment  for  the  plaintiff 
on  this  demurrer.  I  do  not  think  it  necessary  to  dispute  the  correctness  of  many  of 
the  doctrines  contended  for  in  the  argument;  for,  I  do  not  consider  that  the  conclusion 
we  have  arrived  at  in  any  degree  conflicts  with  any  of  the  rules  of  law  adverted  to. 
On  the  face  of  this  declaration  there  is  an  admitted  promise  by  the  defendant  to  pay 
a  certain  sum  of  money  at  a  stipulated  time,  and  an  admitted  breach  of  that  promise. 
That  is  a  perfectly  good  promise  if  founded  upon  a  sufficient  legal  consideration  :  and 
the  simple  question  is,  whether  there  is  a  sufficient  legal  consideration  disclosed  on  the 
declaration.  I  am  of  opinion  that  there  is.  It  appears  upon  the  face  of  the  declara- 
tion that  the  plaintiff,  as  the  personal  representative  of  the  original  contracting  party, 
being  in  a  condition  to  bring  an  action  upon  the  original  contract,  or  otherwise  to  put 
it  in  force,  in  consideration  of  his  abstaining  from  enforcing  the  rights  conferred  on 
him  by  that  contract,  the  defendant  promised  to  pay  in  respect  of  the  occupation  of 
the  premises  under  the  deed  referred  to,  and  in  respect  of  his  subsequent  occupation 
thereof  as  tenant  to  the  plaintiff  as  administrator,  a  reasonable  sum.  It  was  not  neces- 
sary, in  order  to  make  that  a  good  consideration,  that  the  mutual  promises  should 
amount  to  a  release  of  the  right  of  action  flowing  from  the  original  contract.  The 
plaintiff,  having  a  right  to  enforce  the  benefits  conferred  on  him  by  the  contract, 
enters  into  an  agreement  not  to  do  so,  whereby  he  changes  his  situation  to  this  extent, 
that,  whereas  before  he  had  a  right  to  sue  upon  the  deed,  if  he  now  exercises  that 
right  he  renders  himself  liable  to  an  action.  He  has,  therefore,  plainly  given  a  good 
consideration  for  the  defendant's  promise,  and  there  is  a  complete  cause  of  action  dis- 
closed on  the  face  of  the  [267]  declaration.  Upon  principle,  this  is  in  truth  nothing 
more  than  the  ordinary  case  to  be  found  in  the  old  books,  of  an  action  against  an  heir 
whose  ancestor  has  made  a  bond  binding  himself  and  his  heirs,  and  who  has  assets  by 
descent :  if  he  contracts  with  the  obligee  of  the  bond,  that,  if  the  latter  will  forbear 
to  put  the  bond  in  suit,  he  will  pay  the  sum  secured  hy  a  given  day, — that  is  a  good 
assumpsit,  and  the  forbearance  till  the  day  named  is  a  good  consideration  to  support 
the  promise.  The  bond  is  not  released  by  that.  The  only  result  is,  to  subject  the 
obligee  to  an  action  if  he  puts  the  bond  in  suit  before  the  expiration  of  the  time 
agreed  on.  To  that  extent  the  terms  of  the  bond  are  varied,  and  yet  the  bond 
remains  unreleased  ;  nevertheless,  the  consideration  which  flows  from  the  agreement 
of  the  obligee  not  to  put  the  bond  in  suit  is  good,  and  furnishes  a  ground  of  action 
if  it  is  broken.     That  principle  is  applicable  here. 

Willes,  J.  I  am  entirely  of  the  same  opinion.  It  appears  to  me  that  this  declara- 
tion is  neither  open  to  the  objection  that  it  is  an  attempt  to  vary  by  parol  the  terms 
of  a  deed,  nor  to  the  objection  that  it  is  an  action  upon  an  accord. 

Bylen,  J.  I  had  at  first  some  doubt  whether  the  maxim  Unumquodque  dissolvitur 
eodem  legamine  quo  ligatur,  was  not  applicable  here ;  for,  till  satisfaction,  the 
plaintiff  might  always  have  an  action  upon  the  deed,  and  one  cannot  but  see  that  this 
would  lead  to  circuity  of  action.  Further,  whatever  may  be  the  value  of  the  decision 
in  Leslie  v.  De  la  Torre,  the  reported  observations  of  Lord  Kenyon  are  very  much  in 
favour  of  Mr.  Williams's  argument.  But  Gwynm  v.  Davy  is  not  so.  Three  of  the 
judges  there  intimate  an  opinion  that  an  action  might  lie  maintained  on  the  parol 
[268]  agreement.  And  no  other  authorities  have  been  cited  to  shew  that  the  rule  is 
applicable  to  a  cross-action,  and  is  not  confined  to  an  action  on  the  deed. 

(o)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"1.  That  the  contract  disclosed  by  the  first  count  does  not  infringe  upon  the 
rule  that  a  contract  under  seal  cannot  be  varied  by  parol  agreement : 

"  2.  That,  although  a  contract  under  seal  cannot  be  varied  by  parol,  yet  that  it  is 
competent  to  the  parties  to  it  to  enter  into  a  fresh  agreement  by  parol,  and  for  a  good 
consideration,  not  to  put  in  force  the  original  contract : 

"  3.  That  the  contract  declared  on  is  collateral  to  that  entered  into  by  the  deed, 
and  leaves  the  force  of  the  deed  itself  intact,  and  amounts  merely  to  an  agreement  not 
to  enforce  the  performance  of  the  original  contract  under  seal : 

"  4.  That  such  new  contract  is  founded  upon  a  good  consideration,  and  is  therefore 
valid." 
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KEATING,  J.  I  concur  with  the  rest  of  the  court  in  thinking  that  the  declaration 
discloses  a  promise  founded  on  a  good  consideration,  and  that  it  is  not  open  to  the 
objection  that  the  plaintiff  is  seeking  by  parol  to  vary  the  terms  of  an  instrument 
under  seal. 

Judgment  for  the  plaintiff. 

Webb  v.  Bird  and  Others.    April  26th,  1861. 

[Affirmed  in  Exchequer  Chamber,  13  C.  B.  N.  S.  841.] 

The  owner  of  a  windmill  cannot  claim,  either  by  prescription,  or  by  presumption  of 
a  giant  arising  from  twenty  years'  acquiescence,  to  be  entitled  to  the  free  and 
uninterrupted  passage  of  the  currents  of  wind  and  air  to  his  mill. — And  such  a 
claim  is  not  within  the  2nd  section  of  the  2  &  3  W.  4  c.  71,  which  is  confined  to 
rights  of  way  or  other  easements  to  be  exercised  upon  or  over  the  surface  of  the 
adjoining  land. 

The  declaration  stated,  that,  before  and  at  the  times  of  committing  the  grievances 
thereinafter  mentioned,  the  plaintiff  was  possessed  of  a  certain  windmill  and  premises, 
with  the  appurtenances,  in  Emmeth,  and  the  plaintiff'  before  and  at  the  said  times  of 
right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the 
benefit  and  advantage  of  the  streams  and  currents  of,  air  and  wind  which  had  used 
to  pass,  run,  and  flow,  and  during  all  that  time  of  right  ought  to  have  passed,  run, 
and  (lowed,  and  still  of  right  ought  to  pass,  run,  and  flow  from  the  west,  in  the 
usual  and  proper  passage,  course,  and  flow  of  the  same,  unto  the  said  windmill,  for 
supplying  the  same  with  air  and  wind  for  working,  using,  and  enjoying  the  same  : 
That  the  defendants  afterwards,  while  the  plaintiff  [269]  was  so  possessed,  wrongfully 
and  injuriously  built  and  erected  a  certain  school-house  and  premises  near  to  the 
plaintiff's  said  windmill  and  premises,  and  thence  hitherto  wrongfully  and  injuriously 
had  kept  and  continued  the  same  erected  there,  and  thereby  during  all  that  time 
wrongfully  and  injuriously  stopped,  obstructed,  and  diverted  the  streams  and  currents 
of  air  and  wind  which  ought  to  have  passed,  run,  and  flowed  from  the  west  to  the 
said  windmill  and  premises  of  the  plaintiff,  and  turned  and  diverted  the  said  streams 
and  currents  of  air  and  wind  from  the  said  windmill  and  premises  of  the  plaintiff : 
By  means  of  which  said  several  premises  the  plaintiff  during  all  the  time  aforesaid 
was  hindered  and  prevented  from  using  the  said  windmill  and  premises  in  so  ample 
and  beneficial  a  manner  as  he  otherwise  might  and  would  have  done,  and  the  said 
windmill  au«l  premises  of  the  plaintiff  became  and  were  and  are  thereby  much  injured 
and  deteriorated  in  value :  Claim,  3001. :  And  the  plaintiff  also  claimed  a  writ  of 
injunction  against  the  repetition  or  continuance  of  the  said  injury,  and  of  any  injury 
of  a  like  kind,  relative  to  the  said  property  or  right. 

The  defendants  pleaded, — Hist,  not  guilty, — secondly,  that  the  plaintiff  ought  not 
of  right  to  have  had  and  enjoyed,  and  ought  not  of  right  to  have  and  enjoy,  the  said 
benefit  and  advantage  of  the  said  streams  and  currents  of  air  and  wind,  as  alleged  ;  ami 
that  the  said  streams  and  currents  of  air  ought  not  of  right  to  have  passed,  run,  and 
flowed,  ;niil  ought  not  to  pass,  run,  ami  flow,  as  alleged,  and  for  the  purposes  alleged,  — 
thirdly,  that  they  did  what  was  complained  of  by  the  leave  and  licence  of  the  plaintiff. 

Issue  was  joined  upon  each  of  these  pleas  ;  and,  by  an  order  made  at  the  Spring 
Assizes  at  Norwich,  in  I860,  a  verdict  was  by  consent  entered  for  the  plain  [270]- 
tiff  for  40s.  damages  and  40s.  costs,  subject  to  the  award  of  a  barrister,  who  was  to  be 
at  liberty  to  award  and  direct  for  whom  and  for  what  sum  the  verdict  should  be  finally 
entered,  and  who  was  to  be  at  liberty  to  raise  the  question  of  law  as  to  the  right  of 
the  plaintifl'at  any  stage  of  the  proceedings  which  he  should  deem  best,  and  also  beat 
liberty  either  to  suspend  any  final  award  until  after  the  decision  of  the  court  upon  such 
question  or  to  make  his  award  subject  thereto  ;  and,  if  he  should  in  the  cud  decide  in 
favour  of  the  plaintiff,  he  should  then  say  what  was  to  be  done  between  the  parties,  so 
as  to  bind  the  right  between  them, — the  costs  of  the  cause  to  abide  the  event  of  the 

reference  thereof  thereby  made,  anil  the  COStS  of  the  reference  ami  award  to  be  in  the 
discretion  of  the  arbitrator,  who  was  to  decide  by  whom  ami  to  whom  and  in  what 
manner  the  same  should  be  paid. 

The  arbitrator  on  1 1 1  *  -  loth  of  October  made  his  award  as  follows: — 
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Now,  I  the  said  arbitrator,  having  taken  upon  myself  the  burthen  of  this  reference, 
and  having  duly  weighed  and  considered  the  several  allegations  of  the  said  parties,  and 
the  proofs  which  have  been  given  in  evidence  before  me,  do  hereby  make  and  publish 
my  award  in  writing  of  and  concerning  the  matters  above  referred  to  me,  as  follows, 
that  is  to  say, — As  to  the  issues  firstly  and  thirdly  joined  in  the  cause,  I  award  and 
adjudge  that  the  verdict  which  has  been  entered  for  the  plaintiff  do  stand,  with  40s. 
damages:  And,  as  to  the  issue  secondly  joined  in  the  said  cause,  I  award  and  find 
that,  in  the  year  1856,  the  plaintiff  became,  and  from  thence  hitherto  hath  been  and 
still  is,  the  owner  and  occupier  of  the  windmill  and  premises  in  the  declaration 
mentioned  ;  that  the  windmill  was  built  in  the  year  1829  ;  that,  from  the  time  it  was 
so  built,  until  the  school-house  and  premises  in  the  declaration  [271]  also  mentioned 
were  built  by  the  defendants,  the  streams  and  currents  of  air  and  wind  passed,  ran, 
and  flowed  without  interruption  from  the  west  to  the  said  windmill,  and  supplied  the 
said  windmill  with  air  and  wind  for  working,  using,  and  enjoying  the  same,  and  were 
in  fact  during  all  that  time  used  and  enjoyed  for  that  purpose  by  the  occupiers  of  the 
said  windmill  as  of  right  and  without  interruption  :  And  I  further  award  and  find, 
that,  in  the  month  of  August,  1859,  the  defendants  commenced  to  erect  and  build, 
and  in  the  month  of  January,  18G0,  they  completed  the  erecting  and  building  of  the 
said  school-house  and  premises  near  to  the  plaintiffs  said  windmill  and  premises,  that 
is  to  say,  at  the  distance  of  twent3T-five  yards  from  the  same,  and  that  the  said  school- 
house  and  premises  stopped,  obstructed,  and  diverted  the  streams  and  currents  of  air 
and  wind  which  would  otherwise  have  passed,  ran,  and  flowed  from  the  west  to  the 
said  windmill  and  premises  of  the  plaintiff,  whereby  the  working  of  the  said  wind- 
mill was  injured,  and  the  said  windmill  and  premises  became  injured  and  deteriorated 
in  value ;  and,  if  the  court  shall  be  of  opinion  that  the  plaintiff  ought  of  right  to 
have  and  enjoy  the  benefit  and  advantage  of  the  said  streams  and  currents  of  air, 
I  award  that  the  verdict  which  has  been  already  entered  for  the  plaintiff  upon  the 
second  issue  joined  in  the  said  cause,  with  40s.  damages,  do  stand ;  but,  if  the  court 
shall  lie  of  a  contrary  opinion,  then  I  award  that  the  verdict  already  entered  for  the 
plaintiff  so  far  as  relates  to  the  said  second  issue  be  set  aside,  and  that,  instead  thereof, 
a  verdict  be  entered  for  the  defendants  upon  such  second  issue:  And  I  also  award 
and  adjudge,  that,  if  the  court  shall  decide  in  favour  of  the  plaintiff,  the  defendants  do 
pay  unto  the  plaintiff  the  sum  of  1751.  in  full  satisfaction  and  discharge  of  all  damages 
which  since  the  erection  [272]  of  the  said  school-house  and  premises  the  said  plaintiff 
has  sustained,  or  which  he,  his  heirs  or  assigns,  or  his  or  their  tenants,  owners  or 
occupiers  of  the  said  windmill  and  premises,  may  hereafter  sustain  by  reason  of  the 
erection  of  the  said  school-house  and  premises  ;  and  fcbat,  on  payment  of  the  said  sum 
of  1751.,  the  said  plaintiff  do  make  and  execute  to  the  said  defendants,  at  their  expense, 
a  release  of  his  right  as  alleged  in  the  said  declaration,  so  as  to  bind  the  same  :  And 
I  further  award  and  adjudge  that  the  plaintiff  do  in  the  first  instance  pay  to  me  the 
said  arbitrator  my  costs  and  the  costs  of  this  my  award,  and  that  the  defendant  do 
repay  to  the  plaintiff  one  moiety  of  the  said  costs  :  And,  if  the  said  court  should  decide 
in  favour  of  the  plaintiff,  then  I  award  and  adjudge  that  the  defendants  do  pay  to  the 
plaintiff  his  costs  of  this  reference  :  but,  if  the  said  court  shall  decide  in  favour  of  the 
defendants,  then  I  award  and  adjudge  that  each  of  the  said  parties  do  bear  and  pay 
his  and  their  own  costs  of  this  reference  :  And  I  also  find,  award,  and  certify  that  it 
appeared  to  me  at  the  hearing  of  the  matters  so  referred  to  me,  that  there  was  a 
suflicient  reason  for  bringing  the  said  action  in  the  court  in  which  the  same  was 
brought,  and  that  the  cause  was  proper  to  be  tried  before  a  judge  of  the  superior 
courts,  and  not  before  the  judge  of  an  inferior  court,  and  that  I  ought  so  to  certify  on 
the  back  of  the  said  record,  if  so  necessary,  to  enable  the  plaintiff  to  have  judgment  to 
recover  his  costs  herein  "  (a). 

David  Keaue  (with  whom  was  Bulwer),  for  the  plaintiff  The  question  is  whether 
the  plaintiff  is  entitled  to  have  the  free  and  uninterrupted  access  to  [273]  his 
antient  mill  of  the  currents  of  wind  and  air  which  are  essential  to  its  use.  Little 
direct  authority  is  to  be  found  in  the  books  upon  the  subject.  Two  cases,  however, 
are  referred  to  in  Gale  on  Easements,  2nd  edit,  197,  198,  which  go  far  to  establish 

(a)  The  arbitrator  has  not  said  what  shall  become  of  the  "40s.  damages"  he  has 
awarded  to  the  plaintiff  on  the  first  and  third  issues,  in  the  event  of  the  court  deciding 
that  the  plaintiff  had  no  cause  of  action. 
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the  plaintiff's  claim.  The  first  is  an  Anonymous  case  in  Winch's  Reports,  3  (cited  Yin. 
Abr.  Nuisance  (G.),  pi.  19),  where  "Winch  said  that  it  was  adjudged  in  this  court 
(Common  Bench),  that,  where  one  erected  a  house  so  high  in  Finsbury  Fields  by  the 
windmills  that  the  wind  was  stopped  from  them,  that  it  was  adjudged  in  this  case 
that  the  house  shall  be  broken  down."  The  other  case  is  in  Kolle's  Abridgment,  Triall, 
p.  23,  "en  un  assize  de  nusans  port  pur  ceo  que  levavit  domun  ad  nocumentum  do 
son  niolvn,  per  que  le  vent  est  estoppe  a  vener  a  son  molyn  issint  que  no  poet  moulder, 
&c.  :  et  le  jurie  trove  que  le  defendant  ad  erect  un  mease  de  novel,  et  que  forsque  2 
yards  del  toppe  del  mease  est  al  nusans:  ceo  est  trove  pur  le  plaintife,  car  ici  le 
declaration  nest  falsitie  mes  solement  abridge  ;  et  le  judgment  serra  que  les  2  yards 
serront  deject.  M.  11  J.  B.  enter  Goodman  et  Gore  et  auters  adjudge"  (a).  The 
subject,  as  regards  water-mills,  [274]  is  treated  in  Pardessus,  Traite  des  Servitudes, 
pp.  229-239.  "  [Byles,  J.  It  appears  on  the  award  that  this  mill  was  erected  in  the 
year  1829.  You  must  depend  upon  the  2  &  3  W.  4,  c.  71.  Upon  which  section  do 
you  rely?]  The  2nd,  which  enacts  "that  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to 
any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or 
from  any  land  [275]  or  water  of  our  said  lord  the  King,  his  heirs  or  successors,  or 
being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  being  the 
property  of  any  ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  shewing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated  ;  and  where  such  way  or  other  matter  as  herein  last  before  mentioned  shall 
have  been  so  enjoyed  as  aforesaid  for  the  full  jJeriod  of  forty  years,  the  right  thereto 

(a)  The  case  in  M.  11  Jac.  is  Tmhern's  case,  in  Godbolt,  233.  Goodman  and  Gore's 
case,  Godbolt,  189,  is  a  totally  different  case.  It  is  there  said  that  "Goodman  brought 
an  assize  against  Gore  and  others  for  erecting  of  two  houses  at  the  west  end  of  his 
windmill  per  quod  ventus  impeditur,  &c.  :  and  it  was  given  in  evidence  that  the  said 
houses  were  situate  about  eighty  feet  from  the  said  mill,  and  that  in  height  it  did 
extend  above  the  top  of  the  mill,  and  in  length  it  was  twelve  yards  from  the  mill : 
and,  notwithstanding  this  neernesse,  the  court  directed  the  jury  to  find  for  the 
defendant." 

Trahern's  case  is  as  follows  :— "  An  assize  of  nusans  was  brought  against  the  defen- 
dant, because  that  levavit  quandam  domum  ad  nocumentum,  &c.  And  the  plaintiff 
shewed  how  that  he  had  a  windmill,  and  that  the  defendant  had  built  the  said  house 
so  as  it  hindered  his  mill :  and  the  jury  found  that  the  defendant  levavit  domum,  and 
that  but  two  feet  of  it  did  hinder  the  plaintiff's  mill,  and  is  ad  nocumentum.  And 
how  judgment  should  be  given  was  the  question.  And  the  court  was  of  opinion  that 
judgment  should  be  that  but  part  of  the  house  should  be  abated,  viz.  that  which  was 
tumid  to  be  ad  nocumentum.  And  it  was  said  by  some  that  the  assize  is  such  a  writ 
which  extends  to  the  whole  house,  and  therefore  that  the  whole  house  should  be  aba  I  » I 
according  to  the  writ.  But  a  difference  was  taken  betwixt  the  word  erexit  and 
levavit;  for,  erexit  is  but  when  parcel  of  a  house  is  set  up  ad  nocumentum,  but 
levavit  is  when  an  entire  house  is  levied  from  the  ground.  And  it  was  said  by  I  tobart, 
Chief  Justice,  that,  if  the  defendant  had  not  levied  the  house  so  high  by  two  yards, 
it  had  been  no  nusans  ;  for,  the  jury  find  that  the  two  yards  only  are  ad  nocumentum  : 
and  therefore  he  conceived  that  the  writ  was  answered  well  enough,  and  that  but 
part  of  the  house  should  be  abated  ;  for,  the  writ  is,  Quod  levavit  quandam  domum, 
&C.  And  the  verdict  is,  Quod  levavit  domum,  but  that  but  two  yards  of  it  is  ail 
nocumentum  :  and  therefore  he  said  the  writ  is  answered  well  enough,  and  that  the 
judgment  should  be  given  that  that  only  should  be  abated  which  was  ad  nocumentum, 
&c.  Quaere,  tor  the  case  was  not  resolved.  And  vide  Batten  andSympson's  case,  9  Co. 
Rep.  53  b.,  to  this  purpose." 

In  Baten  v.  Sampson,  9  Co.  Rep.  53  b.,  the  complaint  was,  that  the  defendant 
erected  a  house  so  near  to  the  plaintiff's  house  that  the  eastern   part  thereof  "super 
pendit,  anglice,  doth  jut  over,  the  said  messuage  of  the  plaintiff,  in  latitudine   17 
inches,  and  in  longitudinc  17  feet,  ad  uocuincnfum  liberi  tenement!,"  &C. 
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shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appeal1  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing."  [Erie,  C.  J.  The  easement  claimed  here,  as  in  the  cases  in  Winch 
and  Bolle's  Abridgment,  is  not  a  way  or  other  easement  to  be  enjoyed  or  derived 
"  upon,  over,  or  from  any  land,"  but  the  benefit  of  the  streams  and  currents  of  air 
and  wind  to  the  plaintiff's  mill.  All  the  easements  mentioned  in  s.  2  are,  something 
to  be  enjoyed  upon  the  surface  of  the  land.]  The  object  of  the  statute  was  to  embrace 
all  easements  known  to  the  law.  The  surface  of  the  land  may  be  said  to  be  the  base 
of  the  channel  of  air  to  the  enjoyment  of  which  the  plaintiff  is  entitled.  [Byles,  J. 
Did  windmills  exist  in  the  time  of  Ric.  1 1  If  not,  there  could  be  no  prescription  in 
the  two  cases  you  cite.  Willes,  J.  It  might  be  that  the  parties  owed  suit  to  the  mill. 
Erie,  C.  J.  I  think  it  is  abundantly  clear  that  Lord  Tenterden  meant  to  limit  the 
"2nd  section  to  easements  to  be  enjoyed  upon  the  land ;  for,  he  provides  for  light  in 
[276]  the  3rd  section,  which  enacts  that,  "  when  the  access  and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  building,  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing."]  Light 
was  probably  put  into  a  separate  section  because  it  was  intended  to  make  the  right 
indefeasible  after  a  certain  time.  In  Wood's  Institute  of  the  Civil  Law,  book  2,  c.  2, 
p.  147,  the  negative  services  which  by  the  Civil  Law  a  man  owed  to  his  neighbour, 
are  thus  defined, — "  1.  That  he  shall  not  turn  the  droppings  of  the  eaves  of  his  house 
upon  my  house  or  ground.  2.  That  he  shall  not  darken  my  windows  by  building  or 
otherwise.  3.  That  he  shall  not  hinder  my  prospect  by  building  or  planting  of  trees. 
4.  That  he  shall  not  make  any  windows  to  overlook  me,  and  by  that  means  take  away 
the  privacy  which  every  man  desires  in  his  dwelling.  If  I  have  no  service  upon  him 
in  this  instance,  he  may  make  as  many  windows  as  he  pleases,  but  then  I  may  erect 
sheds  against  them  and  so  make  them  useless,  except  the  windows  have  been  time 
out  of  mind.  5.  And,  lastly,  that  he  shall  not  build  his  house  higher  without  my 
leave  :  otherwise,  of  common  right,  he  may  build  as  high  as  he  thinks  fit,  though  my 
windows  are  darkened  by  it.  Yet  he  ought  not  (generally  speaking)  to  build  contrary 
to  the  form  of  the  ancient  building,  or  exceed  the  usual  height,  neither  ought  he  by 
any  new  erection  to  hinder  the  wind  from  coming  into  my  barn,  which  is  necessary 
for  the  winnowing  of  my  corn,"  &c.  [Byles,  J.  Though  the  Civil  Law  gave  a  remedy 
for  the  interruption  of  a  prospect,  our  law  did  not :  [277]  Per  Wray,  C.  J.,  in 
Aldred's  case,  9  Co.  Rep.  58  b.(«).]  In  Aldred's  case,  the  stoppage  of  wholesome  air 
was  held  to  give  a  right  of  action  ;  a  fortiori,  then,  will  an  action  lie  where  the  air  is 
used  for  purposes  of  trade.  The  law  has  always  favoured  prescriptions  for  things  of 
necessity  and  public  utility.  In  Abbott  v.  H'teHy,  1  Levinz,  176,  a  prescription  for  all 
the  inhabitants  of  a  ville  to  dance  in  another  man's  ground  at  all  times  of  the  year  at 
their  free  will,  for  their  recreation,  was  held  good, — the  court  saying  "This  is  a  good 
custom,  and  it  is  necessary  for  inhabitants  to  have  their  recreation."  So,  in  Fitch  v. 
Hauling,  2  H.  Bl.  393,  a  custom  for  "all  the  inhabitants  of  a  parish  to  play  at  all 
kinds  of  lawful  games,  sports,  and  pastimes  in  a  close  of  A.  at  all  seasonable  times  of 
the  year,  at  their  free  will  and  pleasure,"  was  held  good.  And  see  Race  v.  Ward, 
4  Ellis  &  B.  702,  and  Bell  v.  Wardell,  Willes,  202. 

Couch,  for  the  defendants.  The  distinction  between  the  sort  of  easement  con- 
templated in  the  2nd  section  of  the  2  A  3  W.  4,  c.  71,  and  the  kind  of  claim  here  set 
up,  is  pointed  out  by  anticipation  by  Littledale,  J.,  in  Moore  v.  Bawson,  3  B.  &  C.  332, 
339,  5  D.  &  R.  234.  "  There  is  a  material  difference,"  he  says,  "between  the  mode 
of  acquiring  a  right  of  way  or  a  right  of  common,  and  a  right  to  light  and  air.  The 
latter  is  acquired  by  mere  occupancy  :  the  former  can  only  be  [278]  acquired  by  user, 

(a)  "For  stopping  as  well  of  the  wholesome  air  as  of  light,  an  action  lies,  and 
damages  shall  be  recovered  for  them,  for  both  are  necessary,  for  it  is  said  et  vescitur 
aura  setherea ;  and  the  said  words  '  horrida  tenebritate,'  &c.  are  significant,  and  imply 
the  benefit  of  the  light."  But,  "for  prospect,  which  is  matter  only  of  delight,  and  not 
of  necessity,  no  action  lies  for  stopping  thereof,  and  yet  it  is  a  great  commendation  of 
a  house  if  it  has  a  long  and  large  prospect,  unde  dicitur,  laudaturque  domus  longos 
qui  prospicit  agros.     But  the  law  does  not  give  an  action  for  such  things  of  delight." 
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accompanied  with  the  consent  of  the  owner  of  the  hind ;  for,  a  way  over  the  lands  of 
another  can  only  be  lawfully  used,  in  the  first  instance,  with  the  consent,  express  or 
implied,  of  the  owner.  A  party  using  the  way  without  sueh  consent  would  be  a 
wrong-doer  :  but,  when  such  a  user,  without  interruption,  has  continued  for  twenty 
years,  the  consent  of  the  owner  is  not  only  implied  during  that  period,  but  a  grant  of 
the  easement  is  presumed  to  have  taken  place  before  the  user  commenced.  The 
consent  of  the  owner  of  the  land  was  necessary,  however,  to  make  the  user  of  the  way 
(from  which  the  presumption  of  the  grant  is  to  arise)  lawful  in  the  first  instance.  But 
it  is  otherwise  as  to  light  and  air.  Every  man  on  his  own  land  has  a  right  to  all  the 
light  and  air  which  will  come  to  him ;  and  he  may  erect,  even  on  the  extremity  of  his 
land,  buildings  with  as  many  windows  as  he  pleases.  In  order  to  make  it  lawful  for 
him  to  appropriate  to  himself  the  use  of  the  light,  he  does  not  require  any  consent 
from  the  owner  of  the  adjoining  land.  He  therefore  begins  to  acquire  the  right  to 
the  enjoyment  of  the  light  by  mere  occupancy.  After  he  has  erected  his  building,  the 
owner  of  the  adjoining  land  may,  within  twenty  years,  build  upon  his  own  land,  and 
so  obstruct  the  light  which  would  otherwise  pass  to  the  building  of  his  neighbour. 
Bui,  if  the  light  be  suffered  to  pass  without  interruption  during  that  period  to  the 
building  so  erected,  the  law  implies  from  the  non-obstruction  of  the  light  for  that 
length  of  time  that  the  owner  of  the  adjoining  laud  has  consented  that  the  person 
who  has  erected  the  building  upon  his  land  shall  continue  to  enjoy  the  light  without 
obstruction,  so  long  as  he  shall  continue  the  specific  mode  of  enjoyment  which  he  had 
been  used  to  have  during  that  period.  It  does  not,  indeed,  imply  that  the  consent  is 
given  by  way  of  grant ;  for,  although  a  [279]  right  of  common  (except  as  to  common 
appendant),  or  a  right  of  way,  being  a  privilege  of  something  positive  to  be  done  or 
used  in  the  soil  of  another  man's  land,  may  be  the  subject  of  legal  grant,  yet  light  and 
air,  not  being  to  be  used  in  the  soil  of  the  land  of  another,  are  not  the  subject  of 
actual  grant :  but  the  right  to  insist  upon  the  non-obstruction  and  non-interruption 
of  them  more  properly  arises  by  a  covenant  which  the  law  would  imply  not  to 
interrupt  the  free  use  of  the  light  and  air  "(a).  There  may  be  very  good  reason  for 
supposing  that  the  right  was  originally  acquired  by  grant,  where  a  man  has  allowed 
another  for  twenty  years  without  interruption  to  go  over  his  land.  But  that  implica- 
tion can  hardly  arise  in  the  case  of  a  windmill.  You  cannot  imply  an  assent  by  the 
owner  of  the  adjoining  land  to  the  mill-owner's  right  to  have  an  uninterrupted  How  of 
wind  to  his  mill,  because  the  former  has  done  uothing  to  prevent  or  obstruct  it. 
Wightman,  J.,  in  delivering  the  opinion  of  the  judges  in  Chasemore  v.  Richards,  7  House 
of  Lords  Cases,  349,  370,  says :  "  In  such  a  ease  as  the  present," — where  the  claim 
was,  for  the  unimpeded  How  of  underground  water  which  merely  percolated  through 
the  earth  in  no  known  channels, — "  is  any  right  derived  from  the  use  of  the  water 
of  the  River  Wandle  for  upwards  of  twenty  years  for  working  the  plaintiffs  null  .' 
Any  such  right  against  another  founded  upon  length  of  enjoyment,  is  supposed  t<> 
have  originated  in  some  grant  which  is  presumed  from  the  owner  of  what  is  some- 
times called  the  servient  tenement.  But,  what  grant  can  be  presumed  in  the  case  (if 
percolating  waters,  depending  upon  tin:  quantity  of  [280]  rain  falling  or  the  natural 
moisture  of  the  soil,  and  in  the  absence  of  any  visible  means  of  knowing  to  what 
extent,  if  at  all,  the  enjoyment  of  the  plaintiffs  mill  would  be  affected  by  any  water 
percolating  in  and  out  of  the  defendant's  or  any  other  land!  The  presumption  of  a 
grant  only  arises  where  the  person  against  whom  it  is  to  be  raised  might  have  pic 
vented  the  exercise  of  the  subject  of  the  presumed  grant  :  but,  how  could  he  prevent 
or  stop  the  percolation  of  water!"  So,  here,  it  may  be  asked,  how  could  the  defer] 
dants  have  prevented  the  exercise  of  the  subject  of  the  presumed  giant  I  It  was  nut 
practicable  for  them  u>  express  their  dissent  to  the  plaintiffs  acquisition  of  a  supposed 
right,  by  actively  obstructing  it.  |  Byles,  J.  How  does  tins  case  differ  from  the  case 
of  the  erection   of  a  wall  so  near  the  windows  of  an  anlient  house  as  to  darken   the 

rooms  and  render  thei wholesome  .'|     Every  man  has  a  right  to  have  the  air  come 

to  him  in  a  wholesome  state:  to  prevent  that,  is  clearly  actionable.      But  the  right  In 
light  and  air  are  acquired  and  enjoyed  in  a  definite  shape.     Lord  Wensleydale,  in 

(.i)  See  Cro  \.  Lewis,  2  li.  &  ('.  686,  690,  i  l>.  &  R.  334,  where  the  same  learned 
judge  says:  "The  case  of  windows  is  always  different  from  the  exercise  (if  a  right 
of  way  or  nt  common;  for,  there,  if  the  thing  be  done  without  a  right,  an  actual 
trespass  is  committed." 
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( 'kasenwre  v.  Richards,  7  House  of  Lords  Cases,  386,  observes  :  "  It  is  going  very  far 
to  say  that  a  man  must  be  at  the  expense  of  putting  up  a  screen  to  window  lights, 
to  prevent  a  title  being  gained  by  twenty  years'  enjoyment  of  light  passing  through 
a  window.  But  this  case  would  go  very  far  beyond  that.  I  think  that  the  enjoyment 
of  the  light  to  these  natural  streams  cannot  be  supported  by  any  length  of  user,  if  it 
does  not  belong  of  natural  right  to  the  plaintiff."  In  Roberts  v.  Macord,  1  M.  A;  Rob. 
228,  it  was  held  by  Patteson,  J.,  that  the  use  of  an  open  space  of  ground  in  a  particular 
way  requiring  light  and  air,  for  twenty  years,  floes  not  give  a  right  to  preclude  the 
adjoining  owner  from  building  on  his  land  so  as  to  obstruct  the  light  and  air. 

[281]  Keane,  in  reply.  The  whole  reasoning  in  the  judgment  of  Littledale,  J.,  in 
Moore  v.  Rawson,  is  in  favour  of  the  plaintiff  here.  If  a  man  is  entitled  to  wholesome 
air,  whj'  is  he  not  equally  entitled  to  useful  air?  If  the  owner  of  the  adjoining  land 
wished  to  express  dissent,  he  might  have  done  so  by  either  building  or  planting. 

Erle,  C.  J.  This  case  is  one  of  novelty  so  far  as  decisions  go  :  but,  upon  the 
whole,  I  am  of  opinion  that  the  defendants  are  entitled  to  succeed.  The  claim  of 
the  plaintiff  is  to  impose  upon  the  defendants'  land  the  servitude  of  allowing  the 
streams  and  currents  of  air  and  wind  to  pass  over  it  to  the  plaintiff's  mill,  which  is 
about  twenty-five  yards  distant  from  the  defendants'  premises.  Now,  there  are  three 
ways  in  which  the  owner  of  the  dominant  tenement  could  have  acquired  a  right  to 
such  servitude,  viz.  by  prescription,  by  grant,  or  by  the  statute.  As  the  windmill  in 
question  was  erected  within  the  time  of  living  memory,  the  plaintiff  cannot  claim 
by  prescription  here  ;  and  it  is  clear  that  there  was  no  grant  under  which  the  plaintiff 
was  to  hold  the  mill  and  land  free  from  the  obstruction  complained  of.  The  plaintiff, 
therefore,  can  only  succeed,  if  at  all,  upon  the  statute  2  &  3  W.  4,  c.  71,  the  2nd 
section  of  which  enacts  that  "  no  claim  which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to  any  water- 
course or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  from  any  land 
or  water  of  our  said  lord  the  King,  his  heirs  or  successors,  etc.,  or  being  the  property 
of  any  ecclesiastical  or  lay  person  or  body  corporate,  when  such  way  or  other  matter 
as  herein  last  before  mentioned  shall  have  been  actual!}'  enjoyed  by  any  person  claiming 
light  thereto  without  interruption  for  the  full  period  of  twenty  [282]  years,  shall  be 
defeated  or  destroyed  by  shewing  only  that  such  way  or  other  matter  was  first  enjoyed 
at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such  claim  may  be 
defeated  in  an)'  other  way  by  which  the  same  is  now  liable  to  be  defeated,"  &c.  Is 
this  a  claim  to  an  easement  to  be  enjoyed  or  derived  upon,  over,  or  from  any  land, 
within  the  meaning  of  that  section '?  It  appears  to  me  that  this  section  was  not 
intended  to  give  a  right  after  twenty  years  to  every  sort  of  enjoyment  which  may  be 
classed  under  the  general  term  easement,  but  that  it  was  meant  to  apply  only  to  the 
two  descriptions  of  easement  therein  specified,  viz.  the  right  to  a  way  or  watercourse, 
which  may  be  enjoyed  or  derived  "upon,  over,  or  from  any  land  or  water."  I  do  not 
think  the  passage  of  air  over  the  land  of  another  was  or  could  have  been  contemplated 
by  the  legislature  when  framing  that  section.  They  evidently  intended  it  to  apply 
only  to  the  exercise  of  such  rights  upon  or  over  the  surface  of  the  servient  tenement 
as  might  be  interrupted  by  the  owner  if  the  right  were  disputed.  It  is  clear  to  my 
mind  that  that  was  the  intention  of  the  legislature,  because  the  section  provides  that 
the  claim  shall  not  be  defeated  where  there  has  been  actual  enjoyment  for  the  period 
mentioned  "without  interruption.''  I  am  at  a  loss  to  conceive  what  would  be  an 
interruption  of  such  a  right  as  is  here  claimed.  In  the  case  of  a  way,  the  exercise  or 
enjoyment  of  the  right  may  be  interrupted  by  the  erection  of  a  gate  or  other  impedi- 
ment. So,  of  the  analogous  right  to  water.  So,  a  claim  to  lights  may  be  obstructed 
or  interrupted  by  the  erection  of  a  hoarding  or  other  screen  by  the  owner  of  the 
servient  tenement.  But  I  am  utterly  unable  to  see  how  the  access  of  currents  of  wind 
and  air  to  a  mill,  which  is  necessarily  so  constructed  as  to  present  its  face  to  whatever 
quarter  the  wind  may  blow  from,  could  possi-[283]-bly  lie  interrupted.  Suppose  the 
same  individual  to  be  the  owner  of  all  the  land  round  the  mill  beyond  a  radius  of 
twenty  or  twenty-five  yards,  must  he,  in  order  to  prevent  the  acquisition  of  a  right 
by  the  owner  of  the  mill,  build  a  wall  all  round  it?  I  am  clearly  of  opinion  that  the 
2nd  section  of  the  statute  meant  to  include  only  such  easements  upon  or  over  the 
surface  of  the  servient  tenement  as  are  susceptible  of  interruption  by  the  owner  of 
such  servient  tenement,  so  as  to  prevent  the  enjoyment  on  the  part  of  the  owner 
of  the  dominant  tenement  from  ripening  into  a  right.     I  am  confirmed  in  this  opinion 
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by  the  3rd  section,  which  enacts,  that,  "when  the  access  and  use  of  light  to  and  for 

any  dwelling-house,  workshop,  or  other  building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without  interruption,  the  right  thereto 
shall  lie  deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing."  The 
legislature  evidently  considered  the  passage  of  light, — which  bears  a  very  close 
analogy  to  that  of  air, — to  stand  upon  a  different  footing  from  the  other  easements 
with  which  it  had  been  dealing  in  the  preceding  section  :  and,  if  it  had  intended  to 
extend  the  right  to  the  uninterrupted  passage  of  wind  and  air,  it  would  have  done 
so  in  express  terms.  For  these  reasons,  1  think  the  plaintiff's  claim  cannot  be  sustained 
under  the  statute.  A  strong  presumption  against  the  plaintiff's  claim  arises  from  the 
fact  that  not  a  single  instance  can  be  found  of  such  an  action  being  brought  in  modern 
times,  and  only  two  in  the  course  of  some  centuries,  and  these  extremely  short  and 
unsatisfactory  notes,  so  that  it  is  impossible  to  discover  from  them  on  what  ground 
it  was  that  the  [284]  plaintiffs  claimed  the  right  of  unimpeded  access  of  wind  to 
their  mills.  It  may  have  been  by  reason  of  the  owners  of  them  having  some  manorial 
rights  of  suit  and  service,  or  by  reason  of  some  grant,  or  by  prescription.  Here,  there- 
is  neither  grant  nor  prescription  to  sustain  the  claim  ;  nor  does  it,  as  I  conceive,  come 
within  the  statute.  A  grant  of  such  an  easement  as  this  would  operate  as  a  prohibi- 
tion to  a  most  formidable  extent  to  the  owners  of  the  adjoining  lands, — especially  in 
the  neghbourhood  of  a  growing  town.  Every  presumption,  therefore,  militates  against 
the  existence  of  such  a  right.  The  easements  contemplated  by  the  2nd  section  of  the 
prescription  act  are  such  as  are  capable  of  interruption,  which  this  is  not.  So  thought 
Littledale,  J.,  in  Moore  v.  Rawson,  3  B.  &  C.  340,  5  1>.  &  li  234;  and  so  thought 
those  who  took  part  in  the  decision  of  Ghasemore  v.  Richards,  1  House  of  Lords  Cases, 
349.  Upon  the  whole,  I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
WlLLES,  J.  I  am  of  the  same  opinion.  The  claim  of  the  plaintiff  in  this  case 
cannot  be  founded  upon  prescription,  because  it  appears  that  his  mill  was  only  built 
in  the  year  1829  :  and  there  is  no  suggestion  that  there  is  any  grant  to  sustain  it.  It 
must,  therefore,  if  any  right  exists,  be  founded  upon  Lord  Tenterden's  Act :  and,  for 
the  reasons  given  by  my  Lord,  I  think  that  statute  is  inapplicable.  Light  stands  on 
peculiar  grounds.  That  which  is  claimed  here  amounts  to  neither  more  nor  less  than 
this, — that  a  person  having  a  piece  of  ground,  and  building  a  windmill  upon  it,  acquires 
by  twenty  years'  enjoyment  a  right  to  prevent  the  proprietors  of  all  the  surrounding 
land  from  building  upon  it,  if  by  so  doing  the  free  access  of  the  wind  from  any 
quarter  should  lie  impeded  or  obstructed.  [285]  It  is  impossible  to  see  how  the 
adjoining  owners  could  prevent  the  acquisition  of  such  a  right,  except  by  combining 
together  to  build  a  circular  wall  round  the  mill  within  twenty  years.  It  would  lie 
absurd  to  hold  that  men's  rights  are  to  be  made  dependent  on  anything  so  inconvenient 
and  impracticable.  The  access  of  light,  like  the  claim  of  the  owner  of  the  surface  to 
the  support  of  the  subjacent  strata  {Humphries  v.  Brogden,  12  <L>.  15.  739),  is  of  common 
light.  All  that  can  be  said,  however,  of  these  cases,  is  that,  as  compared  with  the 
general  law,  they  are  anomalous.  In  general,  a  man  cannot  establish  a  right  by  lapse 
of  time  and  acquiescence  against  his  neighbour,  unless  he  shews  that  the  party  against 
whom  the  right  is  aci|iiired  might  have  brought  an  action  or  done  some  act  to  put  a 
stop  to  the  claim  without  an  unreasonable  waste  of  labour  and  expense.  With  regard 
to  the  two  cases  cited  from  Winch  and  Holle's  Abridgment,  I  would  merely  observe 
that,  in  the  latter,  no  question  appears  to  have  been  raised  as  to  the  existence  of  the 
right,  but  the  Only  question  was  whether  the  owner  of  the  mill  was  entitled  to  have 
a  portion  of  the  defendant's  house  prostrated.  And,  as  to  the  othor  case,  it  does  not 
appear  from  the  short  statement  of  it  how  the  alleged  right  was  acquired.     Besides, 

in  dealing  with  these  cases,  one  must  remember  that  there  was  a  distinction  between 
ordinaiy  mills  and  the  prescriptive  right  which  the  lord  of  a  manor  had  to  compel 
all  the  resiants  within  the  manor  to  grind  their  corn  at  bis  mill.  Privileged  mills  of 
that  description  had  peculiar  lights.  The  two  cases  might  possibly  be  explained  on 
some  such  ground,  without  introducing  an  additional  anomaly  into  the  law  of  easements. 
Lyi.kx,  .1.  I  also  am  of  opinion  that  the  defendants  [286]  are  entitled  to  judg 
nient.     Without  expressing  any  opinion  as  to  whether  suen  a  right  as  is  here  claimed 

could  exist  at   common  law,  il    is  Clear  that    none   exists    in  this  case  either  by  grant   or 
by  prescript  ion  ;  and    that,  if   the  right  exists  at  all,   it   must    repose   ii| the   2nd 
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section  of  the  statute  2  &  3  W.  4,  c.  71.  To  found  a  right  under  that  statute,  the 
plaintiff  must  shew  that  it  is  a  claim  which  might  have  been  made  at  common  law. 
It  is  strange  that,  among  so  many  instances  as  must  have  occurred,  no  authority  is 
to  be  found  where  such  a  claim  as  this  has  been  asserted,  except  the  two  very  loosely 
reported  cases  which  have  been  referred  to  in  Winch  and  in  Kolle's  Abridgment,  from 
which  it  is  impossible  to  discover  the  grounds  upon  which  they  proceeded.  The 
right  to  light  has  led  to  difficulty  enough.  But  a  claim  to  have  an  uninterrupted  How 
of  wind  and  air  to  a  mill,  whose  position  varies  according  to  the  quarter  from  which 
the  wind  blows,  would  from  its  extensive  nature  give  rise  to  infinitely  more  litigation. 
If  such  a  right  exists  as  to  a  mill,  it  must  equally  exist  as  to  weather-cocks.  I 
entirely  agree  with  my  Lord,  that  the  words  "or  other  easement,"  in  the  2nd  section 
of  the  statute,  mean  any  other  easement  ejusdem  generis  with  a  way, — something 
that  is  to  be  exercised  upon  or  over  the  soil  of  the  adjoining  owner  ;  more  especially 
as  it  is  clear  from  the  next  section  that  they  exclude  the  easement  of  the  access  of 
light.  I  cannot  think  that  the  statute  ever  intended  that  a  twenty-years'  user  should 
be  made  the  foundation  of  so  fanciful  a  right  as  this. 

O'Malley.  The  judgment  will  be  for  the  defendants  on  the  whole  record,  notwith- 
standing the  finding  of  the  arbitrator  of  40s.  damages  for  the  plaintiff' on  the  first  and 
third  issues. 

[287]  Willes,  J.  The  plaintiff'  cannot  recover  unless  he  has  judgment  upon  every 
issue  that  goes  to  the  whole  cause  of  action. 

Judgment  for  the  defendants. 

Bell  v.  The  Midland  Railway  Company.     April  23rd,  1861. 

[S.  C.  30  L.  J.  C.  P.  273  ;  4  L.  T.  293  ;  9  W.  R  612.  Discussed,  Beckett  v.  Midland 
Railway,  1867,  L.  R.  3  C.  P.  101.  Referred  to,  Thompson  v.  Hill,  1870,  L.  K. 
5  C.  P.  567.  Principle  applied,  Mayfair  Property  <'t>inji<inii  v.  Johnston,  [1894]  1  Ch. 
519.     Referred  to,  Addis  v.  Gmmophone  Company,  Limited,  [1909]  A.  C.  500.] 

By  a  particular  section  of  the  act  of  incorporation  of  a  railway  company,  the  owners 
of  lands  adjoining  the  line  were  impowered  to  lay  down  or  extend  either  upon  their 
own  lands  or  on  lands  on  the  side  thereof  belonging  to  the  company,  or  upon  the 
lands  of  any  other  persons,  with  the  consent  of  such  other  persons,  any  collateral  or 
continuous  branch  from  such  respective  lands,  &c.,  to  communicate  with  the  railway 
for  the  purpose  of  bringing  carriages  upon  or  across  the  same. — The  plaintiff',  in 
1839,  with  the  assent  of  the  company,  made  a  siding  on  his  land  connecting  the 
railway  with  a  wharf  part  of  which  was  in  his  own  occupation  and  other  part  in 
that  of  certain  tenants  ;  and  down  to  the  year  1857  the  company  carried  coals  and 
other  goods  for  the  plaintiff  and  his  tenants,  placing  the  trucks  on  the  siding  and 
so  sending  them  down  to  the  wharf.  In  the  course  of  that  year,  however,  the 
company  (with  a  view,  as  the  jury  thought,  of  diverting  the  trade  from  the 
plaintiff's  wharf  to  another  wharf  in  which  thev  were  interested)  gave  the  plaintiff' 
notice,  under  another  section  of  their  act,  that,  after  the  30th  of  September,  they 
would  no  longer  provide  him  with  locomotive  power  for  the  conveyance  of  his  goods 
along  their  line  :  and  on  the  1st  of  October  they  placed  carriages  and  other  things 
across  the  junction,  for  the  purpose  (as  the  jury  found)  of  permanently  obstructing 
and  preventing  the  plaintiff' and  his  tenants  having  access  to  the  wharf  by  means  of 
their  railway. — Neither  the  plaintiff'  nor  his  tenants  had  availed  themselves  at  this 
time  of  the  authority  given  to  them  by  the  act  of  parliament  to  provide  locomotive 
power  of  their  own,  and  consequently  they  were  not  in  a  position  to  lie  actually 
obstructed.  The  tenants,  however,  finding  their  trade  destroyed,  removed  from 
the  plaintiffs  wharf,  and  carried  their  business  to  the  company's  wharf : — Held, 
that  these  wrongful  acts  of  the  company  constituted  such  a  permanent  obstruction 
and  injury  to  the  plaintiff's  right  to  the  use  of  his  siding  as  to  entitle  him  as 
reversioner  to  maintain  an  action. — For  the  portions  of  the  wharf  occupied  by  his 
two  tenants,  the  plaintiff  was  to  be  paid  a  certain  royalty  on  all  coals  sold, — the 
minimum  royalty  to  be  paid  by  one  being  2001.  per  annum,  and  by  the  other  1801.  ; 
and  the  plaintiff'  was  at  the  time  of  the  obstruction  complained  of  in  treaty  with  a 
third  person  for  letting  him  the  remaining  portion  of  the  wharf  at  3001.  per  annum  : 
— Held,  that  the  jury  were  warranted  in  taking  these  sums  into  their  consideration 
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in  estimating  the  amount  of  damage  the  plaintiff  had  sustained. — Held,  also,  per 
Willes,  J.,  and  Byles,  J., — that  the  case  was  one  in  which  the  jury  were  justified  in 
giving  exemplary  damages. 

This  was  action  against  the  Midland  Railway  Company  to  recover  damages  for  an 
alleged  wrongful  obstruction  of  the  communication  between  their  railway  and  an 
adjoining  wharf  and  branch  railway  of  the  plaintiff. 

The  declaration  stated,  that,  after  the  passing  of  the  [288]  act  for  making  the 
Midland  Counties  railway  (6  &  7  W.  4,  c.  lxxviii.),  and  before  the  passing  of  the  act 
of  parliament  next  thereinafter  mentioned,  the  Midland  Counties  railway  was  made 
by  a  company  who  were  by  the  said  act  incorporated  under  the  name  and  style  of  the 
Midland  Counties  Railway  Company,  and  the  plaintiff  being,  as  thenceforth  until  and 
after  the  thereinafter  causes  of  action  he  had  continued  to  be,  the  owner  and  occupier 
of  lands  adjoining  or  near  to  the  said  railway,  made  a  wharf  on  his  said  lands  at  his 
own  expense,  and  laid  down,  extended,  and  until  and  after  the  thereinafter  mentioned 
acts  and  grievances  complained  of  kept  and  maintained  on  his  own  lands  and  lands  at 
the  side  thereof  belonging  to  the  said  company,  a  collateral  or  continuous  branch 
railway  from  the  said  wharf  on  a  level  with  the  defendants'  said  railway,  and  on  his 
the  plaintiffs  own  lands  and  on  lands  at  the  side  thereof  belonging  to  the  said  Midland 
Counties  Railway  Company,  to  communicate  with  the  said  Midland  Counties  railway  ; 
which  said  branch  was  so  made  in  pursuance  of  the  said  act  for  the  purpose  of  bringing 
carriages  upon  the  same,  and  to  form,  and  did  continually  until  the  thereinafter  acts 
and  grievances  complained  of  form,  a  junction  with  the  said  Midland  Counties  railway, 
for  the  purpose  of  conveying  or  carrying  coal  and  other  products  from  and  by  the 
said  railway  into  and  along  the  said  branch  to  the  said  wharf :  That  the  said  Midland 
Counties  Railway  Company,  for  the  purpose  aforesaid,  at  the  request  of  the  plaintiff, 
made  a  proper  and  convenient  opening  and  approaches  thereto  in  their  said  railway, 
necessary  for  effecting,  and  thereby  did  effect,  the  said  communication  and  junction, 
and  made  the  said  opening  and  communication  at  such  place  as  was,  so  far  as  prac- 
ticable, most  convenient  to  all  the  parties  interested,  and  as  might  least  interfere  with 
the  passage  [289]  along  the  said  railway,  and  so  as  not  to  endanger  the  safety  of 
persons  using  or  travelling  upon  the  said  railway  ;  which  opening  and  communication 
from  thenceforth  until  the  thereinafter  said  causes  of  action  existed,  and  during  all 
that  time  the  said  railway  and  branch  was  used  by  the  plaintiff  and  his  tenants  for 
the  purposes  aforesaid,  and  the  profits  and  advantages  of  and  from  the  said  wharf  to 
the  plaintiff  and  his  tenants  thereof  arose  from  a  large  business  there  established  of 
receiving,  landing,  wharfing,  and  keeping  and  selling  there  coals  and  other  goods  sent 
from  oi'  from  a  point  near  to  a  colliery  on  or  near  to  the  said  railway,  along  the  said 
railway,  and  thence  along  the  said  branch  to  the  said  wharf :  That,  before  the  causes 
of  action  thereinafter  mentioned,  and  in  the  seventh  year  of  our  Lady  the  now  Queen, 
an  act  of  parliament  to  consolidate  the  North  Midland  Counties  and  Birmingham  and 
Derby  Junction  railways  was  passed  and  put  into  execution  (7  &  8  Vict.  c.  xviii.),  and 
thereby  the  said  Midland  Counties  Railway  Company  was  dissolved  and  was  united 
with  other  companies,  and  amalgamated  with  and  into  the  Midland  Railway  Company 
therein  mentioned,  and  which  company  the  defendants  are  :  That  afterwards,  and 
whilst  the  said  branch,  junction,  and  communication  and  the  defendant's  said  railway 
were  being  used  by  the  plaintiff  and  others  his  tenants  or  occupiers  claiming  under 
him  of  the  said  wharf  for  the  purposes  aforesaid,  and  while  the  plaintiff  was  owner  and 
seised  in  his  demesne  as  of  fee  of  his  said  lands  and  wharf,  and  the  said  wharf  and 
lands  as  to  part  thereof  were  in  his  possession,  and  as  to  the  rest  thereof  were  in  the 
occupation  of  tenants  from  year  to  year  of  the  plaintiff  or  their  sub-lessees,  the  rever- 
sion immediately  expectant  on  the  said  terms  from  year  to  year  then  and  still  belong- 
ing to  the  plaintiff,  the  defendants,  by  placing  [290]  and  keeping  placed  and  driving 
in  and  into  and  upon  the  ground  above,  at,  and  near  the  said  opening  or  communica 
tion,  and  in  and  into  the  soil  of  the  said  branch  railway,  poles,  posts,  wooden  balks, 
railway  carriages,  waggons,  trucks,  heavy  chattels,  and  other  obstructions,  obstructed, 
stopped  up,  and  closed  the  said  communication  and  opening,  and  prevented  and  kept 
prevented  the  plaintiff  and  the  said  occupiers  of  the  said  wharf  from  using  the  said 
blanch  for  the  purposes  aforesaid,  whereby  the  traffic  of  the  said  wharf,  and  the  profits 
to  the  plaintiff  by  way  of  royalty  on  coals  wharfed  there,  and  otherwise,  had  been 
destroyed  and   diminished  ;  and   by  means  of  the  defendants'  said  wrongful   act    and 
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breaches  of  duty,  and  during  the  same,  the  business  of  the  said  wharf  was  permanently 
and  irrevocably  transferred  to  a  wharf  of  the  defendants,  and  the  tenants  of  the 
plaintiff  of  the  said  wharf  at  high  rents  had  lawfully  determined  their  tenancies,  as 
they  would  not  but  for  the  said  wrongful  conduct  of  the  defendants  have  done  ;  and 
the  expenses  to  the  plaintiff  of  making  the  said  wharf,  of  laying  down  the  said  branch, 
and  providing  the  same  with  proper  means  and  appliances  for  the  use  of  the  same, 
had  been  wholly  lost  to  the  plaintiff,  and  rendered  unprofitable  ;  and  the  plaintiff's 
reversion  in  the  said  wharf  and  land  had  been  greatly  prejudiced  and  diminished  in 
value  :  Claim  50001. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  as  to  so  much  of  the 
declaration  as  charged  an  injury  to  the  plaintiff  in  respect  of  the  alleged  possession  of 
part  of  the  said  wharf  and  lands,  and  in  respect  of  the  branch,  junction  and  com- 
munication, and  the  defendants'  railway  being  used  by  the  plaintiff,  that  the  plaintiff 
was  not  possessed  of  the  said  part,  nor  was  he  using  the  said  branch,  junction, 
communication,  and  railway,  as  alleged.     Issue. 

[291]  The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term,  when  the  following  facts  appeared  in  evidence: — The  defendant 
was  the  owner  of  a  considerable  portion  of  land  at  Leicester  through  which  the  defen- 
dants' railway  passed;  and,  when  the  railway  was  formed,  in  the  year  1839,  he  con- 
structed a  wharf  adjoining  it,  and,  after  some  negotiation  with  the  company,  he,  on 
the  14th  of  August  in  that  year,  obtained  permission  to  make  a  siding  from  the  railway 
to  the  wharf  adjoining  the  Leicester  station.  The  resolution  for  that  purpose  was 
confirmed  at  a  subsequent  meeting  of  the  company  on  the  5th  of  December.  The 
wharf  and  siding  were  used  by  the  plaintiff  and  his  tenants,  without  interruption, 
from  that  time  till  the  month  of  October,  L857,  for  the  purpose  of  receiving  from  the 
railway  coals  and  other  goods  consigned  to  the  wharf, — the  trucks  containing  them 
being  brought  by  the  company's  engines  to  the  mouth  of  the  siding,  and  thence 
propelled  onwards  by  them  to  the  wharf. 

In  1857,  the  company  constructed  another  wharf  by  the  side  of  the  railway,  a 
considerable  portion  of  which  was  taken  by  their  chairman,  who  carried  on  the  business 
of  a  coal-merchant :  and,  with  a  view  to  the  diversion  of  the  trade  from  the  plaintiffs 
wharf  to  their  own,  they  by  a  notice  of  the  16th  of  June  in  that  year,  intimated  to 
the  plaintiff  that  from  and  after  the  30th  of  September  then  next  they  would  cease 
to  provide  locomotive  power  for  the  conveyance  of  waggons  to  and  from  the  plaintiff's 
wharf.  A  remonstrance  from  the  plaintiff  drew  from  the  secretary  of  the  company 
the  following  reply  : — 

"  .Midland  Railway,  Secretary's  Office,  Derby, 
"August  l'.ith,  1857. 

"Dear  Sir, — I  am  instructed  to  inform  you  that  the  directors  have  this  day  had 
your  letter  of  the  30th  [292]  ult.  under  their  consideration,  and  to  call  your  attention 
to  the  fact  that  it  was  not  until  the  16th  day  of  June  last  that  they  were  made  aware 
of  your  claim  to  a  right  of  passage  to  the  wharf  in  Campbell  Street,  Leicester,  from 
the  main  line  of  the  railway.  The  directors  adhere  to  their  resolution  conveyed  to 
you  in  my  letter  of  the  16th  of  June  last,  and  decline  to  enter  upon  a  reference  of  the 
matters  proposed  in  your  letter;  and  I  am  further  instructed  to  inform  you  that  they 
will  contest  your  right  to  the  privileges  claimed  by  you,  in  the  event  of  their  being 
asserted  before  any  tribunal.  "G.  X.  BROWNE,  Secretary. 

"J.  F.  Bell,  Esq." 

In  pursuance  of  this  notice,  on  the  1st  of  October,  1857,  when  certain  waggons 
laden  with  coals  for  the  plaintiff's  wharf  arrived  at  the  siding,  instead  of  detaching 
them  from  the  rest  of  the  train  and  sending  them  down  the  siding  as  before,  the 
defendants  caused  them  to  be  carried  to  a  siding  or  junction  leading  to  their  own 
wharf,  altogether  inaccessible  to  the  plaintiff,  and  there  left  them. 

Circulars  were  sent  to  the  plaintiff's  tenants  informing  them  that  the  company  had 
ceased  to  deliver  coals  at  the  plaintiff's  wharf,  and  intimating  to  them  that  they  would 
find  ample  accommodation  allotted  to  them  at  the  company's  wharf :  and,  in  the  course 
of  a  conversation  which  the  plaintiff  had  upon  the  subject  with  the  chairman  of  the 
company,  that  gentleman  said:  "That  wharf  shall  never  be  a  wharf  again  if  I  can 
help  it.''     Instructions  were  also  given  to  the  traffic-manager  at  the  Leicester  station 
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not  to  keep  the  junction  leading  to  the  plaintiffs  wharf  clear,  but  to  keep  it  blocked 
up  by  placing  carriages  across  it.  And  in  December,  1857,  the  defendants  caused 
some  wooden  balks  to  be  driven  into  the  ground,  and  a  stage  to  be  [293]  erected 
across  the  line  of  rails  between  the  plaintiff's  wharf  and  the  railway,  so  as  completely 
to  obstruct  and  block  up  the  siding.  This  obstruction  continued  until  the  plaintiff' 
applied  for  and  obtained  an  injunction. 

On  the  1st  of  October,  1857,  a  person  named  Nutt,  who  was  tenant  of  part  of  the 
plaintiff's  wharf,  went  with  horses  to  convey  the  waggons  from  the  place  where  the 
company's  servants  had  left  them  to  the  siding  and  so  on  to  the  wharf;  but  he  was 
told  by  the  traffic-manager  that  he  had  orders  to  prevent  him  from  going  on  the  line 
for  that  purpose. 

In  consequence  of  the  course  of  conduct  pursued  by  the  defendants,  the  plaintiff's 
wharf  became  useless,  and  his  tenants  quitted. 

In  order  to  shew  the  damage  he  had  sustained,  the  plaintiff  proved  that  a  portion 
of  the  wharf  was  held  by  himself  ;  that  another  portion  was  let  to  Nutt,  as  tenant 
from  year  to  year,  at  a  minimum  rent  of  2001.  a  year,  with  a  royalty  on  all  coals  sold  ; 
that  another  portion  was  in  like  manner  let  to  one  Gould  at  a  minimum  rent  of  1801. 
a  year ;  and  that  he  had  had  an  offer  of  3001.  per  annum  from  one  Harris  for  the 
portion  of  the  wharf  which  remained  in  his  own  hands,  but  the  negotiation  went  off 
in  consequence  of  the  impediments  thrown  in  the  plaintiff's  way  by  the  defendants. 

Nutt  eventually  quitted  the  plaintiffs  wharf,  and  became  tenant  to  the  defendants. 
And  since  the  obstruction  complained  of  the  plaintiff  had  sold  his  wharf. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  on  the  part  of  the  defendants, 
that,  inasmuch  as  the  plaintiff  was  not  on  the  1st  of  October,  1857,  in  a  position  to 
exercise  the  right  conferred  upon  him  by  [294]  the  statute  (a),  the  company  could  not 
have  been  guilty  of  any  obstruction  of  which  he  could  complain  ;  that,  at  all  events, 
the  plaintiff  could  not  claim  damages  for  the  loss  of  Nutt's  rent ;  and  that,  so  long  as 

(a)  The  200th  section  of  the  6  &  7  W.  4,  c.  lxxviii.,  enacts  that  "no  locomotive 
or  other  engine  or  other  description  of  motive  power  shall  at  any  time  be  brought  or 
be  upon  or  be  used  on  the  said  railway  (except  the  locomotive  engines  or  other  engines 
or  motive  power  belonging  to  or  found  and  provided  by  the  said  company,  or  by  such 
person  as  may  be  from  time  to  time  especially  licensed  in  that  behalf  by  the  said 
company,  or  which  shall  belong  to  or  be  provided  by  any  other  railway  company  acting 
by  virtue  of  any  act  of  parliament,  whose  road  shall  communicate  with  the  said  railway, 
and  which  shall  usually  travel  on  the  road  of  such  other  railway  company),  unless  the 
same  shall  first  have  been  approved  of  by  the  said  company  ;  and  it  shall  be  lawful  for 
the  said  company,  and  they  are  hereby  required,  within  twenty-one  days  after  notice 
given  to  them  by  any  person  desirous  of  bringing  any  such  engine  on  the  said  railway, 
to  cause  their  engineer  or  other  agent  by  them  appointed  in  that  behalf,  to  inspect 
and  examine  such  engine  at  any  place  within  five  miles  of  the  said  railway,  and  report 
thereon  to  the  said  company  ;  and  such  engineer  or  other  agent  shall  and  they  arc 
hereby  required,  within  ten  days  after  such  report,  to  give  to  the  party  requiring  (he 
same  a  certificate  stating  whether  such  engine  is  or  is  not  fit  and  proper  to  be  used  on 
the  said  railway,  and  whether  he  approves  or  disapproves  of  the  same;  and  it  shall 
be  lawful  for  the  said  company  from  time  to  time,  upon  the  report  of  their  engineer 
or  other  agent  in  that  behalf  appointed,  of  any  engine  used  upon  the  said  railway  being 
out  of  repair  or  unfit  to  be  used  upon  the  said  railway,  to  order  the  same  to  be  taken 
off,  or  to  forbid  the  same  to  be  used  upon  the  said  railway  ;  and  in  rase  any  person 
shall  bring  or  use  upon  the  said  railway  or  any  part  thereof  any  locomotive  or  other 
engine  without  having  first  obtained  such  certificate  of  approval  by  the  company's 
engineer  as  aforesaid,  or  in  ease,  after  notice  given  by  the  said  company,  their  engineer 
or  agent,  to  remove  from  or  not  to  use  upon  the  said  railway,  or  any  part  thereof,  any 
engine  disapproved  of  as  aforesaid,  and  the  person  to  whom  such  engine  shall  belong 
shall  not  forthwith  remove  the  same,  or  shall  use  any  such  engine  upon  (lie  said  railway 
or  any  pari  I  hereof  without  having  first  repaired  the  same  bo  the  satisfaction  of  the 
said  company,  and  obtained  such  certificate  of  approval  in  writing  by  the  company's 
engineer  or  agent  as  aforesaid,  every  such   person   shall   forfeit    and    pay  any  sum    not 

exceeding  201.  for  every  such  offence;  and  the  said  company  are  hereby  authorized 

to  remove  any  such  engine  from  the  said  railway,  doing  as  little  damage  bo  SUob  engine 

as  convenient  ly  may  be." 
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Nutt  continued  tenant,  all  the  damages  the  plaintiff'  [295]  could  sustain  by  the  alleged 
obstruction  would  be  the  loss  of  the  royalty  upon  the  coals  which  might  have  been 
sold  by  Nutt  if  there  had  been  no  such  obstruction. 

The  Lord  Chief  Justice,  in  leaving  the  case  to  the  jury,  asked  them  to  say  whether 
the  defendants  did  by  an  intentional  obstruction  stop  up  the  communication  between 
their  railway  and  the  plaintiff's  wharf,  and  prevent  him  and  his  tenants  from  using  the 
same, — warning  them  particularly  not  to  give  the  plaintiff  any  damages  which  Nutt 
would  have  a  right  to  recover,  but  to  confine  them  to  the  loss  of  royalties  and  any 
diminution  in  the  saleable  value  of  the  wharf  which  might  have  resulted  from  the 
defendants'  wrongful  acts. 

The  jury  found  that  the  defendants  had  intentionally  obstructed  the  access  to  the 
plaintiff's  wharf,  and  returned  a  verdict  for  him  with  10001.  damages. 

Sir  Fitzroy  Kelly,  Q.  C,  in  Hilary  Term  last,  pursuant  to  leave  reserved  to  him 
at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants,  or  a  nonsuit, 
on  the  grounds, — "  first,  that  there  was  no  evidence  to  go  to  the  jury  of  the  obstruction 
alleged, — secondly,  that  there  was  no  evidence  that  the  plain-[296]-tiff  or  his  tenants 
had  ever  complied  with  the  conditions  prescribed  by  the  railway  act,  or  ever  was  in 
a  condition  to  exercise  the  right  of  running  carriages  or  engines  along  his  branch 
railway  on,  to,  and  from  the  Midland  railway,  wherefore  the  acts  of  the  defendants, 
as  alleged  or  proved  did  not  in  point  of  law  amount  to  an  obstruction  of  the  plaintiff's 
right, — thirdly,  that  there  was  no  proof  of  any  permanent  obstruction  by  authority  of 
the  defendants  which  entitled  the  plaintiff'  to  maintain  the  action  ; "  or  for  a  new  trial 
"  on  the  ground  that  the  plaintiff",  as  reversioner,  was  not  entitled  to  any  damages  for 
any  injury  to  the  tenants,  or  unless  upon  some  permanent  obstruction  necessarily 
injurious  to  him  as  reversioner,  and  that  he  was  not  entitled  to  any  damages  in  respect 
of  Gould's  premises,  or  the  premises  about  to  be  let  to  Harris." 

Lush,  Q.  C,  and  Merewether,  now  shewed  cause.  The  company's  act  of  incorpora- 
tion contains  the  usual  powers  for  adjoining  owners  to  make  sidings  and  communications 
with  the  railway  (a):  and  that  which  is  [297]  complained  of  here  is,  the  obstruction 

(a)  The  75th  section  of  the  company's  act  of  incorporation,  6  &  7  W.  4,  c.  Ixxviii., 
enacts  "  that  it  shall  be  lawful  for  the  owners  or  occupiers  of  any  lands,  mines,  or 
minerals  adjoining  or  near  to  the  said  railway,  or  of  any  lands,  mines,  or  minerals  the 
product  whereof  such  owners  or  occupiers  may  desire  to  carry  to  or  across  the  said 
railway,  and  for  any  person  entitled  or  hereafter  to  be  entitled  to  the  use  of  any 
private  railway  made  or  hereafter  to  be  made,  for  or  which  he  may  be  desirous  of 
adapting  to  the  purposes  aforesaid,  and  for  any  other  person  whomsoever,  at  his 
own  expense  (except  as  hereinafter  mentioned  in  respect  to  the  bridges,  viaducts, 
tunnels,  or  archways),  to  lay  down  or  extend  either  upon  his  own  lands  or  on  lands 
on  the  sides  thereof  belonging  to  the  said  company,  or  upon  the  lands  of  any  other 
persons  with  the  consent  of  such  other  persons,  any  collateral  or  continuous  branch 
from  such  respective  lands,  mines,  minerals,  or  private  railway  to  communicate  with 
such  Midland  Counties  railway,  for  the  purpose  of  bringing  carriages  upon  or  across 
the  same,  and  in  all  cases  where  any  existing  private  railway,  being  on  the  same  level 
with  the  said  Midland  Counties  railway,  now  crosses  or  intersects  the  line  of  the  said 
last-mentioned  railway,  the  persons  entitled  to  the  use  of  such  private  railway  shall 
be  entitled  and  may  require  to  have  proper  and  convenient  openings  at  or  as  near  as 
may  be  to  the  present  proposed  point  of  intersection  in  the  rails,  ledges,  or  flanches 
of  the  said  Midland  Counties  railway,  made  and  continued  by  and  at  the  expense  of 
the  said  company  ;  and,  as  to  private  railways  hereafter  to  be  made,  whether  on  the 
same  level  with  the  said  Midland  Counties  railway  or  otherwise,  such  openings,  and 
also  all  bridges,  viaducts,  tunnels,  and  archways,  and  the  approaches  thereto,  which 
may  be  necessary  for  conveniently  crossing  the  said  Midland  Counties  railway,  may 
be  required  by  the  person  entitled  to  the  use  of  such  private  railway  to  be  made,  with 
propei1  and  convenient  approaches,  at  the  joint  and  equal  expense  of  the  said  company 
and  the  person  requiring  the  same,  so  as  to  enable  all  persons  entitled  to  use  such 
respective  private  railways  to  cross  and  communicate  with  the  said  Midland  Counties 
railway  ;  and  it  shall  be  lawful  for  the  said  persons  entitled  to  the  use  of  such  respec- 
tive private  railways  to  cross  the  said  Midland  Counties  railway,  and  thence  to  proceed 
along  any  continuation  of  such  private  railway,  or  to  form  a  junction  with  the  said 
Midland  Counties  railway,  for  the  purpose  of  convej'ing  and  carrying,  and  to  convey 
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of  tlic  plaintiffs  enjoyment  of  the  siding  so  made.  It  is  now  said  that  the  plaintiff 
was  not  obstructed  in  the  exercise  of  his  right,  because  he  was  not  in  a  position  to 
carry  coals  along  the  defendants'  railway.  There  was,  however,  [298]  abundant 
evidence  of  obstruction.  [Erie,  ('.  J.  The  jury  found  that  the  defendants  did 
prevent  the  plaintiffs  access  to  the  wharf,  by  intentionally  placing  an  obstruction 
across  the  siding.  Sir  V.  Kelly.  That  which  the  plaintiff  calls  an  obstruction  is 
no  more  [299]  than  a  mere  cesser,  on  notice,  to  carry  coals  for  him  along  their 
line.      He  never  gave  the  company   notice  of    his  intention   to  provide  engines,   or 

and  carry,  on,  to,  from,  across,  or  along  the  same,  or  any  part  thereof,  the  coal,  minerals, 
or  other  products  brought  along  any  of  the  said  respective  private  railways,  and  in  like 
manner  to  convey  and  carry  any  such  coal,  minerals,  or  other  products  from  the  said 
Midland  Counties  railway  into  and  along  such  respective  private  railways  ;  but  all  the 
openings  and  communications,  bridges,  viaducts,  tunnels,  and  archways  so  to  be  made 
into,  over,  or  under  the  said  Midland  Counties  railway  fur  the  purposes  aforesaid,  shall 
be  so  made  at  such  places  as  may,  so  far  as  shall  be  practicable,  be  most  convenient  to 
all  the  parties  interested,  and  as  may  least  interfere  with  the  passage  along  the  said 
railway,  and  so  as  not  to  endanger  the  safety  of  persons  using  or  travelling  upon  the 
said  railway  ;  and  the  said  company  shall  not  receive  any  rate  or  toll  or  sum  for  the 
passing  of  any  goods  or  other  things  along  such  branch  so  existing  or  to  be  made  by 
any  such  owner  or  occupier  or  person  as  aforesaid,  nor  for  crossing  such  railway  : 
Provided  always  that  the  said  company  shall  not  be  bound  to  make  any  such  opening 
in  any  places  where  they  shall  have  erected,  built,  made,  or  set  up  any  building,  steam- 
engine,  works,  machinery,  station,  or  yard,  or  in  any  place  which  they  shall  have 
appropriated  or  set  apart  for  any  specific  purpose  with  which  such  communication 
would  interfere,  nor  upon  any  inclined  plane,  nor  in  any  tunnel ;  and,  in  case  an}' 
disagreement  or  difference  shall  arise  between  any  such  owners  and  occupiers  or  other 
persons  and  the  said  company  as  to  the  proper  places  for  making  any  such  opening  as 
aforesaid,  then  the  same  shall  be  left  to  the  decision  of  any  two  justices  of  the  peace 
acting  within  their  jurisdiction,  whose  determination,  and  after  the  examination  of 
such  competent  witnesses  as  may  be  produced  before  them,  shall  be  binding  ;  and  such 
justices  are  hereby  authorized  and  required  to  take  cognizance  of  all  such  references, 
and  to  act  therein  accordingly  :  Provided  also  that  the  persons  making  or  using  such 
branch  railways  to  communicate  with  the  said  main  railway,  shall  be  subject  to  all 
such  bye-laws  with  respect  to  traffic  upon  the  said  main  railway  as  shall  be  from  time 
to  time  made  by  the  said  company  or  the  directors  thereof." 

The  7  &  8  Vict.  c.  xviii.,  s.  1,  contains  the  following  proviso  : — "  Provided  neverthe- 
less, that  the  repealing  of  the  said  acts  shall  not  annul  or  in  any  wise  prejudice  or  affect 
any  purchase,  sale,  conveyance,  grant,  contract,  security,  act,  matter,  or  thing  whatso- 
ever heretofore  made,  done,  committed,  or  instituted  under  or  by  virtue  or  in  pursuance 
of  the  said  repealed  acts,  or  any  of  them  ;  but  all  such  purchases,  sales,  conveyances, 
grants,  contracts,  securities,  acts,  matters,  and  things  shall  be  and  the  same  are  hereby 
declared  to  be  as  good,  valid,  and  effectual,  to  all  intents  and  purposes  whatsoever,  as 
if  the  said  acts  were  not  repealed  :  Provided  also,  that  nothing  herein  contained  shall 
extend  in  any  way  to  defeat,  affect,  or  prejudice  any  lights,  privileges,  liberties,  powers, 
easements,  accommodations,  or  exemptions  which  under  or  by  virtue  of  the  said  recited 
acts,  or  any  of  them,  are  given,  granted,  continued,  or  reserved  to  or  for  the  benefit  of 
any  persons  or  corporations  whose  estates,  properties,  or  interests  are,  have  been  or  may 
be  in  any  wise  affected  in  or  by  the  making  or  maintaining  or  otherwise  on  account 
of  the  railways,  branches,  ami  works  by  the  same  acts  respectively  authorized  t'>  be 
made  and  maintained,  &c.  :  Provided  also,  that  notbing  herein  contained  shall  extend 
tn  affect  or  prejudice  in  any  respect-  the  rights  of  owners  and  occupiers  of  lands,  mines, 
and  minerals,  and  other  works,  in  and  to  any  private  branch  railways  or  other  com- 
munications  with  the  said  railway  or  any  of  them,  whether  made  in  pursuance  of  the 
powers  and  pi i>\  isimis  contained  in  the  said  several  recited  acts  or  any  of  thorn,  or 
with  the  consent  of  owners  and  occupiers  of  lands  ;  but  that  such  several  owners 
and    occupiers   of    lands,    mines,    and    minerals   shall    have,    use,    and    enjny    the     same 

rights  and  privileges  in  respect  of  such  private  branch  railways  and  communications 

as  immediately  before  the  passing  of  flu's  act  they  were  respectively  entitled  to 
have,  use,  and  enjny  under  or  by  virtue  of  flic  said  recited  aels  0T  any  of  them,  and 
as  fully  and  effectually  in  all  respects  as  if  the  same  had  nut   been  hereby  repealed." 
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called  upon  them  to  inspect  and  approve  thereof;  consequently  he  never  was  in 
a  condition  to  be  obstructed  in  the  enjoyment  of  any  right  which  he  was  entitled 
to  ex-[300]-ercise.]  That  never  was  matter  of  controversy  between  the  parties  : 
the  whole  course  of  conduct  by  the  company  was  a  distinct  repudiation  of  his  right 
to  use  the  railway  at  all.  Then,  as  to  the  damages,  the  plaintiff  was  clearly  entitled 
to  be  compensated  for  the  loss  of  royalties  which  he  would  but  for  the  unlawful  acts 
of  the  company  have  received  from  Nutt  and  from  Gould,  and  for  the  loss  he  sustained 
through  the  negotiation  with  Harris  going  off,  and  also  for  the  diminished  value  of 
his  wharf  in  consequence  of  its  trade  having  been  destroyed.  And  for  these  the 
damages  found  by  the  jury  are  not  excessive. 

Sir  Fitzroy  Kelly,  Q.  i'.,  and  Mellor,  ().  C,  and  Phipson,  in  support  of  the  rule. 
The  plaintiff  had  no  right  to  call  upon  the  company  to  carry  coals  for  him  along  their 
line  by  means  of  their  own  locomotive  power  and  waggons  to  the  siding,  or  to  carry 
back  the  empty  trucks  from  the  siding  to  the  colliery  ;  nor  had  he  any  right  to  call 
upon  them  to  stop  their  trains  at  the  siding  for  the  purpose  of  delivering  coals  at  his 
wharf.  The  only  right  the  plaintiff  had  was  to  use  the  railway  with  the  siding  for 
the  conveyance  of  his  own  waggons  by  means  of  his  own  locomotive  power,  on  pay- 
ment of  proper  tolls,  and  subject  to  arrangement  with  the  company.  If  they  refused 
to  allow  him  so  to  use  their  line,  they  would  render  themselves  liable  either  to  an 
action  at  law  or  to  proceedings  in  equity.  The  language  of  the  75th  section  of  the 
6  &  7  W.  4,  c.  lxxviii.  (ante,  29G,  n.)  is  express.  And  this  is  not  a  point  first  started 
upon  the  plaintiff  at  the  trial :  he  had  due  notice  of  it  by  the  secretary's  letter  of  the 
16th  of  June,  1S57.  The  whole  of  the  evidence  negatives  the  allegation  in  the  declara- 
tion. The  company  could  not  be  guilty  of  an  obstruction  of  the  plaintiff's  right,  until 
he  had  placed  himself  in  a  position  to  [301]  exercise  some  right.  The  hasty  and  ill- 
advised  expression  of  the  chairman  is  not  to  prejudice  the  rights  of  the  shareholders. 
[W  illes,  J.  It  must  be  borne  in  mind  that  the  company  in  the  proceedings  before 
Vice-Chancellor  Wood,  and  again  before  the  Lords  Justices,  denied  the  plaintiff's  right 
to  have  the  siding.]  They  denied  the  plaintiff's  right  to  insist  upon  their  carrying 
coals  for  him.  The  damages  are  clearly  assessed  upon  an  erroneous  principle.  There 
is  nothing  in  the  declaration,  or  in  the  evidence,  which  could  have  been  attended  with 
damage  to  the  plaintiff,  except  the  refusal  on  one  occasion  to  detach  a  few  trucks  from 
the  train  at  the  plaintiff's  siding  ;  and  that  was  a  damage  to  the  tenant  Nutt,  and  not 
to  the  plaintiff.  There  is  no  pretence  for  saying  that  the  plaintiff  has  been  deprived 
of  any  rent  or  royalties  by  any  act  of  the  defendants.  Nutt  and  Gould  held  as  tenants 
from  year  to  year,  and  could  only  determine  their  tenancies  by  a  regular  notice  to  quit. 
There  was  nothing  to  shew  that  the  plaintiff  could  not  now  recover  his  rent.  As  to 
each  of  these,  the  jury  have  given  fourteen  months'  rents  and  royalties.  There  was 
no  evidence  that  Gould  had  a  single  ton  of  coals  to  send  by  the  railway  :  there  could 
therefore  be  no  obstruction  to  any  right  of  his.  As  little  pretence  is  there  for  the  5401. 
awarded  for  the  loss  of  the  bargain  with  Harris  (a).  To  entitle  a  reversioner  to  maintain 
an  action  for  a  nuisance  or  obstruction  to  his  tenants,  the  thing  done  must  be  of  a 
permanent  character:  Baxter  v.  Taylor,  4  B.  &  Ad.  72,  1  N.  &  M.  11  ;  Mum  ford  v. 
The  Oxford,  Worcester,  ami  Wolverhampton  Railway  Company,  1  Hurlst.  &  N.  .'54  :  Simpson 
v.  [302]  Savage,  ante,  vol.  i.,  p.  347.  Here,  the  carriages  are  moveable.  [Willes,  J. 
A  fire  will  go  out  if  it  be  not  fed  with  fuel ;  but  the  carriages  will  not  roll  themselves 
away,  But  for  the  interference  of  the  court  of  Chancery  here,  the  obstruction  would 
have  been  permanent  enough.]  It  is  submitted  that  the  action  is  altogether 
misconceived. 

Erle,  C.  J.  I  think  this  rule  should  be  discharged.  The  action  is  brought  by 
Mr.  Bell,  the  proprietor  of  a  wharf  adjoining  the  defendants'  railway,  who  clearly  was 
entitled  under  the  company's  act  of  parliament  to  a  right  of  passage  from  their  railway 
to  his  siding.  The  cause  of  action  is,  that  that  right  was  obstructed.  The  alleged 
obstruction  began  on  the  1st  of  October,  1857,  and  consisted  of  the  placing  carriages 
on  the  line  of  rails  opposite  to  and  across  the  communication  with  his  wharf.  These 
carriages  of  course  were  moveable,  but  they  were  permanently  kept  there  for  a  long 
time,  and  for  at  least  ten  days  constituted  what  may  be  called  a  permanent  obstruction  : 

(a)  It  was  assumed  that  the  damages  were  made  up  thus, — 3201.  for  loss  of  fourteen 
months'  rent  and  royalties  which  would  have  been  received  from  Nutt,  1401.  for  the 
like  from  Gould,  and  5401.  for  the  loss  of  Harris's  bargain. 
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and  it  was  calculated  and  intended  by  the  company  to  be  permanent,  and  to  entirely 
destroy  the  communication,  and  was  only  removed  upon  the  interference  of  the  courl 
of  Chancery.     The  company  denied  the  plaintiffs  right  to  have  access  to  his  wharf  by 
means  of  the  railway,  and  the  acts  of  the  company  were  intended  to  prevent  him  from 
exercising  that  right.     The  language  of  Mr.  Ellis,  the  chairman,  was  also  evidence  to 
shew  that  it  was  intended  to  be  a  permanent  obstruction.     The  conduct  of  the  traffic- 
manager,   who  was  acting  under   instructions   from   the   company,   shewed   the  same 
intention,  and  that  he  had  orders  to  prevent  the  communication.     The  way  in  which 
the  remonstrance  of  the  plaintiff's  attorney  was  met  leads  to  the  same  conclusion. 
There  was  abundant  evidence  that  the  company  intended  to  [303]  prevent  the  plaintiff 
from  using  the  communication  between  their  railway  and  his  wharf :  and  the  jury 
upon  this  evidence  have  found,  and  rightly  found,  that  the  obstruction  was  intentional. 
The  great  argument  for  the  defendants  upon  this  part  of  the  case  was,  that  the  plaintiff 
was  not  in  a  position  to  be  obstructed,  inasmuch  as  he  did  not  present  himself  to  claim 
the  right  he  was  by  the  act  of  parliament  entitled  to  exercise.     But,  after  the  intimation 
which  the  plaintiff  and  his  tenant  Nutt  had  received,  it  would  have  been  an  entirely 
nugatory  act  to  come  with  waggons  and  ask  to  be  allowed  to  pass  on  to  the  siding. 
They  had  been  told  by  the  company's  servants  that,  they  would  not  be  permitted  to 
pass.      Was  that  a  cause  of  action  to  a  person  situated  like  this  plaintiff,  having  a 
valuable  wharf,  part  of  which  was  let  to  two  separate  tenants,  and  other  part  in  his 
own  hands,  and  yielding  him  a  large  profit  if  unobstructed  1     It  is  contended  that  the 
action  will  not  lie,  partly  because  the  obstruction  was  not  of  a  sufficiently  permanent 
character,  and  partly  because  the  wharf  was  in  the  possession  of  tenants.     Ihe  letting, 
however,  was  subject  to  a  royalty  ;  and,  though  a  minimum  royalty  was  stipulated  for 
in  each  case,  still  the  plaintiff  had  an  interest  in  the  increase  of  the  royalty.     As  far, 
therefore,  as  the  tenants  Nutt  and  Gould  were  concerned,  the  plaintiff  had  a  present 
interest ;  and,  as  far  as  concerned  the  rest  of  the  wharf,  the  plaintiff'  would  but  for  the 
wrongful  act  of  the  defendants,  have  derived  a  further  interest  to  the  extent  of  3001. 
per  annum  from  it.     Consequently,  as  to  both,  the  plaintiff'  sustained  a  direct  and 
immediate  injury,  for  which  he  was  entitled  to  maintain  an  action.     The  action  was 
not  founded  upon  the  company's  omission  to  stop  their  trains  or  to  supply  engine-power 
for  the  plaintiff's  accommodation.     The  plaintiff  wished  the  company  to  deal  with  him 
as  with  [304]  other  persons  :  but,  failing  that,  he  consulted  his  legal  advisers,  and  was 
advised  by  them  that  he  had  a  remedy  at  law  against  the  company  for  the  wrongful 
obstruction  ;  and  he  has  proved  that  wrong  to  the  satisfaction  of  the  jury.     Then  it 
is  said  that  the  damages  were  too  large  ;  and  that  Nutt  and  Gould,  being  tenants  from 
year  to  year,  were  bound  to  pay  their  rent  to  the  plaintiff,  and  so  he  sustained  no  loss 
in  that  respect.     Nothing  of  that  sort  was  proved  at  the  trial.     All  that  appeared 
was  that,  finding  they  could  get  no  coals  brought  to  the  wharf,  the  tenants  quitted. 
And,  looking  at  the  conduct  of  the  company,  who  set  up  a  wharf  of  their  own,  anil, 
careless  whether  they  were  doing  right  or  wrong,  prevented  all  access  to  the  plaintiffs 
wharf,  for  the  purpose  of  extinguishing  his  trade  and  advancing  their  own  profit^  it 
is  impossible  to  say  the  plaintiff  was  not  entitled  to  ample  compensation.     To  say  that, 
under  these  circumstances,  10001.  was  not  very  temperate  damages,  seems  to  me  to  be 
a  very  bold  proposition  on  the  part  of  the  company. 

WlLLES,  J.  I  am  of  the  same  opinion.  The  substance  of  (he  case  is  this  : — The 
plaintiff,  under  the  75th  section  of  the  company's  act  (ante,  p.  296)  and  the  76th 
section  of  the  Railways  Clauses  Consolidation  Ari,  8  >V  !'  Vict.  c.  20,  had  the  benefit 
(jf  a  siding  communicating  with  the  defendants'  railway  adjoining  a  wharf,  a  portion  of 
Which  he  had  let  out  to  truants,  and  for  other  portion  of  which  he  was  desirous  of 
getting  a  truant,  at  a  rent  which  would  necessarily  be  much  enrhanced  by  the  con 
venience  of  the  siding.  He  had  as  much  right  to  the  use  of  that  siding  for  the 
Convenience  of  his  wharf  as  the  railway  company  themselves  had  to  the  use  of  any 
portion  of  their  rail  [305]-way.  [ftheparfeies  had  stood  upon  their  strict  rights  at  the 
outset,  the  plaintiffs  strict  light  would  have  been  to  have  the  use  of  the  railway  by 
mi  .his  of  his  own  engine  ami  waggons,  subject  to  the  approval  of  the  company  in  the 
way  pointed  out  by  the  200th  section  of  the  company's  act  (ante,  p.  l".U).  By 
arrangement,  however,  the  company  did  that  which  was  found  to  be  the  most 
com enient ;  they  supplied  the  locomoth  e  power  themselves,  ami  broughl  the  coals  to 
the  junction,  and  thence  on  to  the  .idiugof  the  plaintiff  This  was  the  course  of  ileal  oil; 
down  to  the  time  of  the  quarrel   between  the  parlies  in  1857.     The  cesser  arose,  not 
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from  any  default  on  the  part  of  the  plaintiff  or  his  tenants,  but  from  this, — The  company, 
having  constructed  a  wharf  of  their  own,  were  desirous  of  with-drawing  the  business 
from  the  plaintiff's  wharf  and  diverting  it  to  their  own.  That  object  they  attempted 
to  carry  into  effect  in  three  ways, — first,  by  ceasing  to  give  the  impulse  to  the  plaintiffs 
waggons  so  as  to  send  them  on  to  the  siding, — secondly,  by  discontinuing  the  practice 
of  stopping  the  waggons  at  the  junction, — thirdly  (and  on  this  the  whole  question  at 
the  trial  appeared  to  depend),  by  placing  an  obstruction  on  the  siding,  so  as  to  block 
up  the  mouth,  which  obstruction  was  to  remain  and  did  remain  there  permanently  : 
and  this  they  did  for  the  avowed  purpose  and  with  the  avowed  intention  of  preventing 
the  plaintiff  and  his  tenants  from  using  the  siding  at  all.  It  has  been  said  that  the 
company  are  not  bound  by  what  the  chairman  said.  That  may  be.  But  I  have  looked 
at  the  reports  of  the  proceedings  before  Vice-Chancellor  Wood  in  November,  1858,  and 
before  the  Lords  Justices  on  appeal  in  February,  1859(a),  and  I  find  that  on  both 
occasions  the  company  strenuously  contended  that  the  [306]  plaintiff  had  no  right  to 
have  the  siding  continued  against  their  will,  and  that  they  were  justified  in  causing 
the  obstruction.  Having  read  that,  I  must  confess  I  felt  not  a  little  astonishment 
that  the  company  should  have  instructed  their  counsel  to  deny  that  they  ever  had  any 
intention  to  obstruct  or  to  contest  the  plaintiff's  right.  That  is  an  entire  misrepresen- 
tation :  the  company  did,  in  respect  of  that  third  matter,  all  they  could  to  obstruct  the 
plaintiff  and  to  prevent  him  from  using  the  siding.  Here,  then,  we  have  a  private 
right  analogous  to  a  right  of  way,  and  an  obstruction  placed  thereon  avowedly  for  the 
purpose  of  preventing  the  exercise  of  that  right.  It  is  said  that  no  action  will  lie  for 
that  obstruction  at  the  suit  of  the  reversioner,  first,  because  he  was  not  in  a  condition 
to  exercise  his  right  until  he  had  an  engine  on  the  line  approved  by  the  company's 
engineer,  and  secondly,  because  he  had  sustained  no  injury,  inasmuch  as  he  did  not 
tender  any  waggons  to  be  passed  on  to  the  siding.  That  seems  to  be  blowing  hot  and 
cold.  The  answer,  however,  is  that  the  law  does  not  drive  people  to  do  that  which  is 
idle  and  vain, — Lex  neminem  cogitad  vanaseu  inutilia  peragenda.  It  would  have  been 
useless  and  an  idle  expense  for  the  plaintiff  to  have  provided  himself  with  locomotive 
power,  when  the  company  were  contesting  his  right  to  have  any  siding.  This  is  not 
like  a  public  right,  which  must  be  asserted  before  it  can  be  obstructed.  It  is  a  private 
right,  which  confessedly  exists;  and  for  the  obstruction  of  it  an  action  may  he 
maintained  without  shewing  an  actual  injury  sustained.  Next,  it  is  said  that  the 
plaintiff  cannot  maintain  this  action,  because  he  has  only  a  reversionary  right.  But, 
as  to  a  portion  of  the  premises,  at  least,  he  was  not  a  reversioner  :  it  was  in  his  hands 
unlet.  Besides,  there  is  this  further  answer,  viz.  that  it  is  not  necessaiy  that  there 
should  be  a  permanent  obstruction  of  the  right  [307]  of  way,  in  order  to  give  the 
reversioner  a  right  of  action  :  it  is  enough  if  the  act  is  calculated  to  abridge  or 
interfere  with  the  estate  of  the  reversioner.  In  Kidgill  v.  Moore,  9  C.  B.  364,  locking 
a  gate  across  a  way,  was  held  to  be  a  sufficient  obstruction  to  give  the  reversioner  a  right 
of  action.  It  is  enough  if  for  all  substantial  purposes  the  obstruction  is  of  a  permanent 
character.  Here,  there  was  abundant  evidence  for  the  jury  that  the  obstruction  "as 
permanent.  It  has  been  further  said  that  it  is  no  ground  of  action  that  the  act  done 
has  deprived  the  plaintiff  of  tenants.  I  will  in  answer  to  that  only  refer  to  Comyns's 
Digest,  Action  upon  the  Case  for  Disturbance  (A.  (3),  where  it  is  said  that  an  action 
will  lie  at  the  suit  of  the  lord,  if  "  his  tenants  are  impoverished  by  distresses  to  come 
to  another  court ; "  and  to  Comyns's  Digest,  Action  upon  the  Case  for  Misfeazance 
(A.  6),  where  it  is  said  that  an  action  will  lie  if  a  man  "  threaten  the  tenants  of  another, 
whereby  they  depart  from  their  tenures,"  or  "  If  he  threaten  the  workmen  and  customers 
that  come  to  his  stone-pit,  whereby  he  loses  the  profit  of  it."  There  remains  nowr  only 
one  question,  viz.  as  to  the  amount  of  damages.  I  must  say,  that,  if  ever  there  was 
a  case  in  which  the  jury  were  warranted  in  awarding  damages  of  an  exemplary  character, 
this  is  that  case.  The  defendants  have  committed  a  grievous  wrong  with  a  high  hand 
and  in  plain  violation  of  an  act  of  parliament ;  and  persisted  in  it  for  the  purpose  of 
destroying  the  plaintiff's  business  and  securing  gain  to  themselves.  If  it  were  necessary 
to  cite  any  authority  for  such  a  position,  it  will  be  found  in  the  case  of  Emblen  v.  Myt  i  s 
0  Hurlst.  &  N.  54,  which  I  cite  only  for  illustration. 

Byles,  J.     I  am  of  the  same  opinion.     As  to  the  points  reserved,  I  entirely  agree 
with  what  has  fallen  [308]  from  my  Lord  and  my  Brother  Willes,  and  I  have  nothing 

(a)  See  Bell  v.  The  Midland  Railway  Company,  3  De  Cex  &  J.  673. 
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bo  add.  With  regard  to  the  damages,  I  do  not  understand  that  there  is  any  complaint 
as  to  the  way  in  which  that  part  of  the  case  was  left  to  the  jury.  If  the  plaintiff  had 
been  a  mere  reversioner,  receiving  a  pecuniary  rent  in  the  ordinary  way,  I  should 
have  desired  time  to  consider.  But  it  appeared  that  he  was  himself  in  occupation  of 
part  of  the  wharf,  and  that  he  received  a  royalty  on  the  rest,  lie  therefore  sustained 
not  merely  a  postponed  injury,  but  a  present  pecuniary  damage,  which  takes  this 
c;ise  out  of  the  authorities  relied  on  by  -Mr.  Phipson.  I  agree  also  with  my  Brother 
Willes  that,  where  a  wrongful  act  is  accompanied  by  words  of  contumely  and  abuse, 
the  jury  are  warranted  in  taking  that  into  their  consideration,  and  giving  retributory 
damages.  For  these  reasons,  I  concur  in  thinking  that  there  is  no  ground  for 
disturbing  the  verdict. 
Rule  discharged. 

James  Copleston  Townsend,  Appellant;  William  Read,  Respondent. 

May  11th,  1861. 

[S.  C.  30  L.  J.  M.  V.  223  :  4  L.  T.  447  :  <J  W.  R.  059.] 

A  refusal  by  justices  to  make  an  order  for  the  disallowance  of  a  particular  item  in  the 
accounts  of  a  surveyor  of  highways,  is  ground  for  an  appeal  under  the  20  &  21 
\  ict.  e.  4-j. — The  111th  section  of  the  General  Highway  Act  (5  &  G  W.  4,  c.  50) 
enacts,  that,  if  the  inhabitants  of  any  parish  shall  agree  at  a  vestry  to  defend  any 
indictment  found  against  any  such  parish,  or  to  appeal  against  any  order  made  by 
or  proceeding  of  any  justice  in  the  execution  of  any  of  the  powers  given  by  the  act, 
or  to  defend  any  appeal,  it  shall  be  lawful  for  the  surveyor  of  such  parish  to  charge 
in  his  account  the  reasonable  expenses  incurred  in  defending  such  prosecution,  or 
prosecuting  or  defending  such  appeal,  after  the  same  shall  have  been  agreed  to  by 
such  inhabitants  at  a  vestry  or  public  meeting  as  aforesaid  and  allowed  by  two 
justices  ;  which  expenses,  when  so  agreed  to  or  allowed,  shall  be  paid  by  such 
parish,  &C.  : — Held, — regard  being  had  to  the  provision  in  the  former  act,  \o  G.  ■'), 
c.  78,  s.  GG, — that  "and"  in  s.  Ill  of  the  5  &  6  \Y.  4,  c.  50,  is  to  be  read  "or,"  and 
consequently  that  the  surveyor  was  entitled  to  charge  such  expenses  after  they  had 
cither  been  agreed  to  at  a  vestry  or  allowed  by  two  justices. — Quaere,  whether  the 
allowance  of  the  surveyor's  accounts  by  the  justices  in  special  sessions  under  the 
44th  section  of  the  5  &  G  W.  4,  c.  50,  is  a  sufficient  allowance  by  two  justices 
within  the  meaning  of  s.  Ill  ! 

This  was  a  case  stated  by  justices  for  the  opinion  of  this  court,  pursuant  to  the 
statute  20  &  21  Vict.  c.  43. 

The  respondent  had  been  for  many  years  past  appointed,  under  the  5  &  6  W.  I, 
c.  50,  ;is  a  salaried  surveyor  of  highways  for  the  parish  of  Swindon,  in  the  county  of 
Wilts.  On  the  25th  of  March,  1859,  the  respondent  was  by  the  inhabitants  of  the 
said  parish  again  elected,  and  he  was  duly  appointed  as  such  surveyor. 

[309]  ( >n  the  29th  of  March,  I860,  the  respondent,  as  such  surveyor,  made  up  and 
signed  his  accounts  for  the  past  year,  and  laid  them  before  the  parishioners  in  vestry 
assembled;  and  afterwards,  on  the  same  day,  it  being  a  special  sessions  lor  the 
purposes  of  the  highways  for  the  petty-sessions  division  of  Swindon,  in  which  the 
said  parish  of  Swindon  is  situate,  the  respondent  laid  the  same  accounts  before  two 
justices,  and  thereat,  a!  the  time  of  the  verification  of  such  accounts,  the  appellant, 
being  a  person  chargeable  to  the  highway  rale  of  the  said  parish,  made  his  complaint 
to  the  justices  against  the  surveyor,  and  they  heard  such  complaint,  and  examined 
the  respondent  on  oath. 

The  appellant  objected  to  sundry  items  in  the  respondent's  account,  and  amongst 
them  were  the  sums  of  151.  and  1 051.  I  2s.  2d.  The  justices,  acting  under  t  he  5  ,V 
6  W.  4,  c.  50,  s.  44,  heard  the  complaint  of  the  appellant,  and  examined  the  respondent 
on  oath:  and  upon  such  examination  they  disallowed  the  1 51.,  but,  as  regarded  the 
1051.  12s.  2d.,  it  appeared  to  have  been  incurred  by  the  respondent  as  such  surveyor 
in  law  proceedings  under  the  sanction  of  the  inhabitant  •  ol  the  parish  of  Swindon  in 
vestry  assembled,  and  the  bill  of  the  solicitor  for  the  respondent  by  which  the  said 

sum  of   1051.   128.  2d.  was  incurred  was  duly  taxed    by  the  clerk   of   the    peace   ol    I  he 
county  of  Wilts  at  that  sum. 
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The  appellant  contended  before  the  justices,  that,  under  the  5  &  6  W.  4,  c.  50, 
s.  Ill,  the  respondent  was  only  entitled  to  have  charged  that  sura  of  1051.  12s.  I'd. 
in  his  account,  after  the  same  should  have  been  agreed  to  by  the  inhabitants  at  a 
vestry,  and  allowed  by  two  justices  of  the  peace  within  the  division. 

The  justices,  having  duly  considered  the  whole  of  [310]  the  circumstances,  saw 
no  reason  for  disallowing  that  sum ;  and  they  made  no  order  respecting  it.  The 
accounts  were  verified  and  signed  ;  and  the  justices  signed  at  the  foot  of  such  accounts 
the  following  verification  : — 

"  Wilts,  to  wit.  The  within  and  foregoing  account  was  verified  before  A.  B.  and 
C.  D.,  Esqs.,  two  of  Her  Majesty's  justices  of  the  peace  for  the  county  of  Wilts,  at 
a  special  sessions  for  the  highways  in  and  for  the  division  of  Swindon,  at  Swindon,  in 
the  said  county,  holden  on  the  29th  of  March  last,  and  thence  continued  by  adjourn- 
ment from  time  to  time  until  this  day  :  and  we  the  said  above-named  justices  present 
at  the  said  special  sessions,  and  also  the  same  and  majority  of  justices  now  present 
at  the  adjournment  thereof,  and  complaint  having  been  then  and  now  at  the  time  of 
such  verification  made  to  us  by  J.  C.  Townsend,  an  inhabitant  of  Swindon,  against 
such  account,  and  having  heard  such  complaint,  and  examined  A\  illiam  Read,  the 
surveyor,  on  oath,  and  having  taken  the  whole  of  such  complaint  and  objections  to 
such  account  made  by  the  said  J.  C.  Townsend  into  consideration,  do  order  that  the 
said  sum  of  151.  for  law  charges  of  H.  Kinneir,  a  solicitor,  as  per  bill,  be  disallowed 
and  be  struck  out  of  such  account,  leaving  a  balance  of  1071.  13s.  2d.  due  to  the  said 
surveyor." 

The  appellant  contended  that  the  justices  were  wrong  in  point  of  law,  inasmuch 
as  the  said  sum  of  1051.  12s.  2d.  having  been  objected  to  by  him  as  an  illegal  payment 
made  by  the  respondent  out  of  the  highway-rates  of  the  parish,  as  such  surveyor, 
the  justices  should,  upon  the  verification  of  such  accounts,  have  made  an  order  that 
that  specific  sum  should  have  been  allowed,  as  the  appellant  alleged  he  might  have 
then  claimed  a  right  of  appeal  against  such  allowance  [311]  as  an  order  made  by 
justices.     Whereupon  the  appellant  asked  the  opinion  of  the  court, — 

"  1.  Whether,  under  the  circumstances  stated,  the  sum  of  1051.  12s.  2d.  ought  to 
have  been  allowed  or  disallowed  by  the  justices  : 

"  2.  Whether, — if  the  court  should  be  of  opinion  that  the  said  sum  of  1051.  12s.  2d. 
ought  to  have  been  allowed, — the  aforesaid  verification  of  such  surveyor's  account  by 
the  justices  made  was  a  good  and  sufficient  order  and  allowance  for  that  purpose." 

Macnamara,  for  the  appellant.  The  question  in  this  case  turns  upon  the  construc- 
tion to  be  put  upon  the  44th  and  111th  sections  of  the  General  Highway  Act,  5  & 
li  W.  4,  c.  50.  The  4  1th  section  enacts,  that,  "within  fourteen  days  after  the  election 
or  appointment  of  surveyor  as  therein  directed,  the  accounts  as  aforesaid  made  in 
writing,  and  signed  by  the  surveyor,  district-surveyor,  or  assistant-surveyor  for  the 
year  preceding,  of  all  moneys  received  and  disbursed  by  virtue  of  this  act,  ending  on 
the  day  of  the  election  or  appointment  of  surveyor,  shall  be  made  up,  balanced,  and 
laid  before  the  parishioners  in  vestry  assembled,  who  may,  if  the}"  think  fit,  order  an 
abstract  thereof  to  be  printed  and  published ;  and  within  one  calendar  month  after 
the  election  or  appointment  of  surveyor  as  herein  directed,  the  said  accounts  shall  be 
signed  by  the  surveyor,  district-surveyor,  or  assistant-surveyor  for  the  year  preceding, 
and  laid  before  the  justices  of  the  peace  at  a  special  sessions  for  the  highways  holden 
at  the  place  nearest  to  the  parish  or  district  for  which  such  surveyor  shall  have  been 
appointed;  and  such  justices  are  hereby  authorized  and  required  to  examine  him  as 
to  the  truth  of  the  said  accounts  or  of  any  charge  contained  therein  :  Provided  always, 
that,  if  any  person  chargeable  to  the  rate  authorized  to  be  [312]  made  by  this  act  has 
any  complaint  against  such  accounts,  or  the  application  of  the  mone}"s  received  by  the 
said  surveyor,  it  shall  be  lawful  for  any  such  inhabitant  to  make  his  complaint  thereof 
to  such  justices  at  the  time  of  the  verification  of  such  accounts  as  aforesaid,  and  the 
said  justices  are  hereby  required  to  hear  such  complaint,  and,  if  they  shall  think  fit, 
to  examine  such  surveyor  upon  oath,  and  to  make  such  order  thereon  as  to  them  shall 
seem  meet."  And  s.  Ill  enacts,  "that,  if  the  inhabitants  of  any  parish  shall  agree 
at  a  vestry  to  defend  any  indictment  found  against  any  such  parish,  or  to  appeal 
against  any  order  made  by  or  proceeding  of  any  justice  of  the  peace  in  the  execution 
of  the  powers  given  by  this  act,  or  to  defend  any  appeal,  it  shall  and  may  be  lawful 
for  the  surveyor  of  such  parish  to  charge  in  his  account  the  reasonable  expenses 
incurred  in  defending  such  prosecution,  or  prosecuting  or  defending  such  appeal,  after 
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the  same  shall  have  been  agreed  to  by  such  inhabitants  at  a  vestry  or  public  meeting 
as  "aforesaid,  and  allowed  by  two  justices  of  the  peace  within  the  division  where  such 
highway  shall  be;  which  expenses,  when  so  agreed  to  or  allowed,  shall  be  paid  by 
such  parish  out  of  the  hues,  forfeitures,  payments,  and  rates  authorized  to  be  collected 
and  raised  by  virtue  of  this  act  :  Provided,  nevertheless,  that,  if  the  money  so  collected 
and  raised  is  not  sufficient  to  defray  the  expenses  of  repairing  the  highways  in  the 
said  parish,  as  well  as  of  defending  such  prosecution,  or  prosecuting  or  defending  such 
appeal  as  aforesaid,  the  said  surveyor  is  hereby  authorized  to  make,  collect,  and  levy 
an  additional  rate  in  the  same  manner  as  the  rate  by  this  act  is  authorized  to  be  made 
for  the  repair  of  the  highway."  Upon  the  true  construction  of  these  two  sections, 
lead  together,  the  surveyor  has  no  right  to  charge  expenses  thus  incurred  in  his 
account,  until  [313]  after  the  incurring  of  them  has  been  agreed  to  by  the  inhabitants 
at  a  vestry  and  allowed  by  two  justices.  [Byles,  J.  And  then  the  account  is  to  be 
examined  and  allowed  by  other  two  justices?]  Yes.  The  case,  however,  as  stated, 
does  not  furnish  sufficient  materials  to  enable  the  court  to  come  to  a  conclusion, 
inasmuch  as  it  does  not  shew  that  the  "law  proceedings"  were  incurred  within  s.  1 1 1  : 
consequently,  it  must  be  sent  back,  under  the  provision  contained  in  the  7th  section 
of  the  20  &  21  Vict.  c.  43.  [Williams,  J.  If  upon  the  argument  we  find  we  are 
without  sufficient  materials  to  decide  the  case,  we  will  send  it  back  for  amendment.] 

Phipson,  contra,  took  a  preliminary  objection,  viz.  that  this  was  not  a  matter  in 
respect  of  which  the  magistrates  could  state  a  case  under  the  statute.  The  21  I  & 
21  Vict.  c.  43,  recites  that  "  it  is  expedient  that  provision  should  be  made  for  obtain- 
ing the  opinion  of  a  superior  court  on  questions  which  arise  in  the  exercise  of  summary 
jurisdiction  by  justices  of  the  peace:"  and  the  2nd  section  enacts  that,  "after  the 
hearing  and  determination  by  a  justice  or  justices  of  the  peace  of  any  information  or 
complaint  which  he  or  they  have  power  to  determine  in  a  summary  way,  by  any  law 
now  in  force  or  hereafter  to  be  made,  either  party  to  the  proceeding  before  the  said 
justice  or  justices,  may,  if  dissatisfied  with  the  said  determination  as  being  erroneous 
in  point  of  law,  apply  in  writing  within  three  days  after  the  same  to  the  said  justice 
or  justices,  to  state  and  sign  a  case  setting  forth  the  facts  and  the  grounds  of  such 
determination,  for  the  opinion  thereon  of  one  of  the  superior  courts  of  law,"  &c.  This 
was  not  a  complaint  which  the  justices  had  power  to  decide  in  a  summary  way,  within 
the  act.  The  act  was  meant  to  apply  to  cases  where  the  justices,  in  the  exer-[314]-cise 
of  their  ordinary  common-law  jurisdiction,  have  power  to  hear  and  determine,  and  not 
to  a  case  like  this,  of  a  special  reference  as  to  the  allowance  of  the  surveyor's  accounts, 
which  is  purely  matter  of  discretion.  The  105th  section  of  the  Highway  Act  gives  to 
any  person  aggrieved  by  any  rate  made  under  the  act,  or  by  any  order,  conviction, 
judgment  or  determination,  or  by  any  matter  or  thing  done  by  the  justices  in  pursu- 
ance of  the  act,  an  appeal  to  the  quarter  sessions.  In  The  Queen  v.  The  Justices  <</' 
Leicestershire,  8  Ellis  &  I!.  ">r>7,  it  was  held  that  no  appeal  lies  on  the  part  of  the 
surveyor  of  highways  against  an  order  of  justices  at  highway  sessions,  allowing  part 
of  his  accounts,  and  disallowing  the  rest,  and  ordering  him  to  pay  over  to  his  successor 
the  amount  disallowed.  It  had  already  been  decided,  in  The  Queen  v.  The  Justices  oj 
the  West  Riding  of  Yorkshire,  I  Q.  II.  624,  I  Gale  ,V  I>.  198,  that  the  decision  of  the 
highway  sessions  was  final  where  it  was  against  the  parishioners  who  had  objected  I" 
the  accounts.  These  cases  are  commented  on  in  The  Queen  v.  The  Justices  of  Derbyshire, 
1  Ellis,  B.  &  E.  69,  73,  where  Wighfcman,  J.,  says:  "The  decision  in  The  Queen  v.  The 
Justices  of  the  West  Riding  of  Yorkshire  was  mi  a  different  section  of  the  present  High- 
way   A«t,   and    was   based    on    this,    that    the   special    sessions    had    greater    powers    for 

investigating  the .surveyor's  accounts  than  the  quarter  sessions.  It  would  have  been 
an  absurdity  to  send  the  accounts  to  the  Special  sessions  with  power  to  examine  the 
surveyor  upon  oath,  and  allow  an  appeal  from  their  decision  to  a  tribunal  which 
could  not  do  so,  and  might  reverse  the  decision  on  account  of  the  exclusion  of  his 
testimony."  [Keating,  .1.  The  object  of  the  20  &  21  Vict.  o.  13,  was,  to  obtain  the 
opinion  of  one  of  the  superior  courts  in  cases  where  there  were  before  no  ready  means 
of  obtaining  [315]   it.      If   this  case  is  not   within  it,  the  ,icl   will  fall  very    far  short  of 

the  iutcntii f  the  legislature.     This  court  in  'I'ln  London  Union,  -I/*/'-,  Acocks,  Resp., 

ante,  vol.  viii.,  p.  760,  held  that  a  refusal  of  justices  to  compel  payment  of  money  by 
a  parish  under  an  order  of  the  guardians  for  contribution,  is  ground  of  appeal  under 

the  statute]  Where  a  poor  or  other  rale  of  the  same  nature  and  incidents  IS  good  on 
the  face  of  it,  ami  unappealed  against,  the  justices  arc  hound  to  enforce  it  ;  and  a  case 
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under  this  statute  has  been  held  not  to  be  the  proper  mode  of  appealing  from  the 
justices'  decision :  Wheeler,  App.,  The  Overseers  of  Burmington,  liesp.,  29  Law  J., 
M.  C.  175,  n. 

Macnamara,  in  reply.  This  is  a  determination  by  justices  on  a  complaint  made 
before  them,  and  is  clearly  within  the  contemplation  of  the  2nd  section  of  the  20  & 
21  Vict.  c.  43.  Neither  appeal  to  the  quarter  sessions,  nor  certiorari,  nor  mandamus 
lies  here :  The  King  v.  The  Justices  of  tlie  West  Riding  of  Yorkshire,  5  T.  R.  629  ;  The 
King  v.  Fowler,  1  Ad.  &  E.  336,  3  N.  &  M.  826;  The  Queen  v.  The  Justices  of  Cambridge, 
8  Dowl.  P.  C.  89.  The  14th  section  of  the  statute  seems  to  assume  that  the  opinion 
of  a  superior  court  may  be  taken,  even  where  an  appeal  lies  to  the  quarter  sessions ; 
for,  it  enacts  that  "any  person  who  shall  appeal  under  the  provisions  of  this  act 
against  any  determination  of  a  justice  or  justices  of  the  peace  from  which  he  is  by  law 
entitled  to  appeal  to  the  quarter  sessions,  shall  be  taken  to  _have  abandoned  such  last- 
mentioned  right  of  appeal  finally  and  conclusively  and  to  all  intents  and  purposes." 

Williams,  J.  I  am  of  opinion  that  this  was  a  proper  case  to  be  stated  for  the 
decision  of  the  court  under  the  statute  20  &  21  Vict.  c.  43,  or,  in  other  words,  that 
[316]  we  have  jurisdiction  to  hear  it.  The  2nd  section  of  the  statute  says  that,  "after 
the  hearing  and  determination  by  a  justice  or  justices  of  the  peace  of  any  information 
or  complaint  which  he  or  they  have  power  to  determine  in  a  summary  way,  by  any 
law  now  in  force  or  hereafter  to  be  made,  either  party  to  the  proceeding  before  the  said 
justice  or  justices  may,  if  dissatisfied  with  the  said  determination  as  being  erroneous 
in  point  of  law,  apply  in  writing  three  days  after  the  same  to  the  said  justice  or 
justices  to  state  and  sign  a  case  setting  forth  the  facts  and  the  grounds  of  such  deter- 
mination, for  the  opinion  thereon  of  one  of  the  superior  courts  of  law."  The  act, 
therefore,  is  very  general  in  its  language,  enabling  the  courts  at  Westminster  Hall  to 
act  in  aid  of  the  justices  of  the  peace  by  correcting  any  errors  into  which  they  may 
have  fallen,  or  giving  them  advice  as  to  the  law,  in  all  cases  in  which  there  is  a  hear- 
ing and  determination  by  them  of  any  information  or  complaint  in  a  summary  way. 
Now,  in  the  case  in  hand,  it  appears  that,  by  the  4tth  section  of  the  Highway  Act, 
within  fourteen  days  after  the  election  or  appointment  of  a  surveyor,  the  accounts, 
signed  by  the  surveyor  fur  the  year  preceding,  of  all  moneys  received  and  disbursed, 
are  to  lie  made  up  and  laid  before  the  vestry  ;  and  within  one  month  after  the  election 
or  appointment  they  are  to  be  laid  before  the  justices  at  a  special  sessions  for  the 
highways,  which  justices  are  authorized  and  required  to  examine  the  surveyor  as 
to  the  truth  of  the  accounts  or  of  any  charge  contained  therein.  The  section 
then  goes  on  to  provide  that,  "if  any  person  chargeable  to  the  rate  authorized  to  be 
made  by  this  act  has  any  complaint  against  such  accounts  or  the  application  of  the 
moneys  received  by  the  said  surveyor,  it  shall  be  lawful  for  any  such  inhabitant  to 
make  his  complaint  thereof  to  such  justices  at  the  time  of  the  verification  [317]  of 
such  accounts  as  aforesaid,  and  the  said  justices  are  hereby  required  to  hear  such 
complaint,  and,  if  they  shall  think  fit,  to  examine  such  surveyor  upon  oath,  and  to 
make  such  order  thereon  as  to  them  shall  seem  meet."  The  case,  therefore,  seems  tu 
fall  within  the  very  words  of  the  2nd  section  of  the  20  &21  Vict.  c.  43.  There  is  a 
complaint  to  the  justices  ;  and  they  have  power  to  determine  it  in  a  summary  way, 
and  to  make  such  order  thereon  as  to  them  shall  seem  meet.  The  case  is  clearly 
within  the  words,  and  also,  I  think,  within  the  general  intention  of  the  legislature, 
which  was  to  enable  the  justices,  in  the  exercise  of  their  summary  jurisdiction,  to  take 
the  opinion  of  a  court  of  law  in  any  matter  which  may  arise  before  them. 

WlLLES,  J.,  Byles,  J.,  and  Keating,  J.,  concurred. 

The  case  was  sent  back  to  the  justices  to  be  amended  by  stilting  the  nature  of  the 
law  proceedings  in  respect  of  which  the  sum  objected  to  was  incurred  ;  and  also  to 
state  more  fully  what  were  the  objections  taken  by  the  appellant. 

The  amended  case  stated  that  the  whole  of  such  bill  of  costs  was  incurred  in 
respect  of  proceedings  arising  out  of  matters  of  appeal  to  the  quarter  sessions  of  Wilts, 
made  by  Messrs.  Barnes,  Freeman,  and  Wool-[318]-ford,  inhabitants  of  the  parish  of 
Swindon,  consequent  on  their  having  been  assessed  to  a  highway-rate  of  the  parish  of 
Swindon,  dated  the  9th  of  June,  185S,  that  the  charges  were  arranged  in  such  bill 
under  separate  headings  therein;  that,  as  to  one  part  thereof,  they  appeared  to 
commence  with  the  first  item  of  the  date  of  the  30th  of  October,  1858,  as  the  respon- 
dents' costs  of  appeal  from  the  quarter  sessions  against  a  highway-rate,  such  appeal 
appearing  to  have  been  on  a  case  stated  from  the  quarter  sessions  for  the  opinion  of 
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the  court  of  Queen's  Bench  ;  that  other  part  of  the  bill  appeared  to  relate  to  costs  of 
appeals  by  Messrs.  Freeman,  Woolford,  and  Barnes  to  the  quarter  sessions  of  Wilts  ; 
and  that  the  remaining  portion  of  the  bill  was  "as  to  proceedings  taken  before  justices 
in  petty  sessions  at  Swindon,  and  as  to  enforcing  the  payment  of  the  costs  in  the 
above  appeals." 

They  then  stated  that,  as  in  the  said  case  it  was  found  by  them  that  the  sum  of 
1051.  1 2s.  2d.  appeared  to  have  been  incurred  by  the  respondent  as  such  surveyor  in  law 
proceedings,  under  the  sanction  of  the  inhabitants  of  the  parish  of  Swindon  in  vestry 
assembled,  they  fully  set  out  an  extract  of  an  entry  in  the  vestry -book  of  the  parish  of 
Swindon  referred  to,  and  which  was  as  follows  : — 

"Parish  of  Swindon.  Notice  is  hereby  given  that  a  vestry  will  be  held  in  the 
vestry-room  of  this  parish  on  Thursday,  the  23rd  day  of  September  instant,  at  10 
o'clock  in  the  forenoon,  for  the  purpose  of  taking  into  consideration  the  notices  of 
appeal  against  the  highway-rate,  given  by  William  Amos  Barnes,  Henry  Edwards 
Freeman,  and  William  Woolford,  and  the  steps  which  should  be  taken  thereon. 
Dated  this  18th  day  of  September,  1858.  "James  Wise,  overseer. 

"William  Read,  surveyor." 

That,  in  pursuance  of  the  above  notice,  a  vestry  was  [319]  held  in  the  vestry-room 
of  the  parish  on  Thursday  the  23rd  of  September,  1858,  when  it  was  proposed  by  Mr. 
George  Reynolds,  and  seconded  by  Mr.  Charles  Hurt,  and  carried  unanimously, — 

"  That  the  appeals  by  Mr.  William  Amos  Barnes,  Messrs.  Henry  Edwards  Freeman, 
and  William  Woolford,  against  the  rate  made  for  the  repairs  of  the  highways  of  this 
parish,  bearing  date  the  9th  of  June  now  last  past,  wrhich  appeals  were  entered  at 
the  general  quarter  sessions  of  the  peace  of  our  lady  the  Queen  held  at  Westminster 
(in  Friday,  the  29th  of  June  last,  at  which  sessions  it  was  ordered  that  the  hearing 
and  determination  of  the  said  appeals  be  adjourned  until  the  next  general  quarter 
sessions  of  the  peace  to  be  holden  in  and  for  the  county  of  Wilts,  be  defended  by 
the  parish. 

"  N.B. — Mr.  Townsend,  being  professionally  concerned  for  the  appellants,  declined 
to  take  any  part  in  the  above  resolution. 

"  Proposed  by  Mr.  J.  C.  Townsend,  seconded  by  Mr.  Hurt,  and  unanimously 
carried,  -That  Mr.  Henry  Kinncir,  solicitor,  be  instructed  by  Mr.  Read,  the  sur- 
veyor of  the  highways,  to  conduct  the  defence  of  the  appeals  mentioned  in  the  last 
resolution." 

The  justices  further  stated  that  it  appeared  to  them,  that  a  vestry  of  the  inhabitants 
of  the  said  parish  of  Swindon  was  held  on  the  29th  of  March,  18G0,  tor  the  purpose 
of  passing  the  accounts  for  the  past  year  of  the  surveyor  of  the  said  parish  of  Swindon, 
under  the  5  &  6  W.  4,  c.  50;  and  that,  previously  to  such  accounts  being  made 
up,  balanced,  and  laid  before  the  vestry  to  be  examined  and  allowed,  such  bill  of 
1051.  12s.  2d.  was  inserted  by  such  surveyor  in  his  account,  and  at  such  vestry  it  was 
paid  by  the  respondent  as  such  surveyor  to  Mr.  Kinncir,  his  solicitor,  to  whom  the 
bill  was  due  ;  and  at  such  vestry  the  surveyor's  accounts  were  produced,  examined, 
and  allowed. 

[320]  Some  immaterial  statements  were  then  introduced  as  to  the  taxation  of  the 
bill:  and  the  justices  proceeded  to  state,  that  they  found  that,  the  costs  incurred  in 
the  said  hill  had  been  incurred  after  the  inhabitants  of  the  parish  had  agreed  to  defend 
Such  appeals  against  the  highway  rate,  as  appeared  by  the  extracts  of  the  minutes  of 
the  vestry-book  which  they  had  above  set  forth  ;  ami  that  such  bill  of  costs  did  not 
appear  to  them  to  have  been  allowed  by  two  justices  previously  to  the  same  having 
been  charged  iii  the  said  surveyor's  account  when  laid  before  the  vestry  aud  paid  by 
tin;  surveyor. 

The  objections  taken  by  the  appellant  were  slated  to  lie,  amongst  others,  as 
follows:  "First,  thai  the  said  respondent  hail  charged  in  his  account  a  bill  of  costs 
or  law  expenses,  amounting  to  the  sum  of  L051.   12s.  2d.,  incurred  in  in   about  defending 

certain  appeals  against  the  highway  rate  for  the  parish  of  Swindon  for  the  year  L858, 

before  the  same  had  been  agreed  to  by  the  inhabitants  of  Swindon  at  a  \eslry  convened 

for  the  purpose  of  considering  the  same,  as  required  by  the   tilth  section  of  fche  •"'  & 

6  W.    I,  C.  50.      Sec lly,  that  the  said  resp lenl   had  charged  in  hi-  account  such  bill 

of  costs  or  expenses  before  the  same  had  been  allowed  by  two  justices  of  the  peace. 

as  required  by  the  same  section  of  the  said  ael." 
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Martin,  for  the  appellant,  submitted  that  the  assent  of  the  vestry  and  the  approval 
of  two  justices  and  an  allowance  by  the  justices  in  special  sessions  under  s.  45,  were 
necessary  before  the  charges  in  question  could  be  allowed  under  s.  111.  And  he 
referred  to  The  King  v.  Gwdemmgh,  2  Ad.  &  E.  463. 

Phipson,  for  the  respondent.  The  King  v.  Goodenough  was  a  decision  upon  the 
13  G.  3,  c.  78.  The  44th  sec-[321]-tion  of  the  5  &  6  W.  4,  c.  50,  renders  the  inter- 
vention of  two  sets  of  justices  unnecessary.  The  111th  section  of  the  latter  act  is 
complied  with  where  the  expenses  have  been  incurred  with  the  assent  of  the  vestry 
and  allowed  by  two  justices.  The  justices  sit  in  special  sessions  under  s.  45,  not 
merely  for  the  purposes  of  s.  44,  but  for  those  of  s.  Ill  also. 

Martin  was  heard  in  reply. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  opinion  of  the  court: — 

On  the  argument  of  this  case  before  my  Brothers  Willes  and  Byles  and  myself, 
only  one  point  was  submitted  for  our  consideration,  viz.  whether  the  justices  sitting 
in  special  sessions  for  the  highways  ought  to  have  disallowed  an  item  in  the  surveyor's 
account,  of  1051.  12s.  2d.,  in  respect  of  law  expenses. 

The  question  turns  on  the  111th  section  of  the  General  Highway  Act,  5  &  6  W.  4, 
c.  50,  by  which  it  is  enacted,  "  that,  if  the  inhabitants  of  any  parish  shall  agree  at  a 
vestry  to  defend  any  indictment  found  against  any  such  parish,  or  to  appeal  against 
any  such  order  made  by  or  proceeding  of  any  justice  of  the  peace  in  the  execution  of 
any  powers  given  by  this  act,  or  to  defend  any  appeal,  it  shall  and  may  be  lawful  for 
the  surveyor  of  such  parish  to  charge  in  his  account  the  reasonable  expenses  incurred 
in  defending  such  prosecution,  or  prosecuting  or  defending  such  appeal,  after  the  same 
shall  have  been  agreed  to  by  such  inhabitants  at  a  vestry  or  public  meeting  as  afore- 
said, end  allowed  by  two  justices  of  the  peace  within  the  division  where  such  highway 
shall  be  ;  which  expenses,  when  so  agreed  to  or  allowed,  shall  be  paid  by  such  parish 
out  of  the  fines,  forfeitures,  payments,  and  rates  [322]  authorized  to  be  collected  and 
raised  by  virtue  of  this  act  :  Provided,  nevertheless,  that,  if  the  money  so  collected 
and  raised  is  not  sufficient  to  defray  the  expenses  of  repairing  the  highways  in  the 
said  parish,  as  well  as  of  defending  such  prosecution,  or  prosecuting  or  defending  such 
appeal  as  aforesaid,  the  said  surveyor  is  hereby  authorized  to  make,  collect,  and  levy 
an  additional  rate,  in  the  same  manner  as  the  rate  by  this  act  is  authorized  to  be  made 
for  the  repair  of  the  highway." 

The  appellant's  contention  before  us  was  that,  by  reason  of  this  enactment,  the 
surveyor  had  no  right  to  charge  these  law  expenses  in  his  account  until  after  the  same 
had  been  agreed  to  by  the  inhabitants  at  a  vestry  tan/  had  been  allowed  by  two  justices 
of  the  division. 

It  was  remarked  during  the  argument,  that  the  section  is  inaccurately  penned, 
inasmuch  as,  after  saying  that  the  surveyor  may  charge  these  expenses  in  his  account 
after  they  shall  have  been  agreed  to  at  a  vestry  ami  allowed  by  the  two  justices,  it 
proceeds  to  enact  that  the  expenses,  when  so  agreed  to  or  allowed,  shall  lie  paid  by 
such  parish,  &c.  And  it  was  suggested  that  the  word  "or"  was  plainly  put  by 
mistake  for  "and." 

But  we  are  of  opinion  that  the  inaccuracy  rather  consists  in  putting  "  and  "  for 
"  or  "  in  the  earlier  part  of  the  section  ;  and  that  it  was  intended  that  the  surveyor 
should  be  allowed  to  charge  the  expenses  in  his  account  after  the}'  had  been  agreed 
to  at  a  vestry  or  allowed  by  the  two  justices. 

We  are  led  to  this  conclusion  not  only  by  considering  this  construction  to  be  the 
more  reasonable  one,  but  also  by  referring  to  the  language  of  the  66th  section  of  the 
earlier  General  Highway  Act,  13  G.  3,  c.  78,  for  which  the  111th  section  of  the  present 
statute  is  [323]  plainly  a  substitute.  It  is  in  these  words: — "And  be  it  further 
enacted  that,  if  the  inhabitants  of  any  parish,  township,  or  place  shall  agree,  at  a 
vestry  or  public  meeting,  to  prosecute  any  person  by  indictment  for  not  repairing  any 
highway  within  such  parish,  township,  or  place,  which  they  apprehend  such  person 
was  obliged  by  law  to  repair,  or  for  committing  any  nuisance  upon  any  highways,  or 
shall  agree  at  such  vestry  meeting  to  defend  any  indictment  or  presentment  preferred 
against  any  such  parish,  township,  or  place,  it  shall  and  may  be  lawful  for  the  surveyor 
of  such  parish,  township,  or  place  to  charge  in  his  account  the  reasonable  expenses 
incurred  in  carrying  on  or  defending  such  respective  prosecutions,  after  the  same  shall 
have  been  agreed  to  by  such  inhabitants  at  a  vestry  or  public  meeting,  or  allowed  by 
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a  justice  of  the  peace  within  the  limit  where  such  highway  shall  he  ;  which  expenses, 
when  so  agreed  to  or  allowed,  shall  he  paid  by  such  parish,  township,  or  place,  out 
of  the  lines,  forfeitures,  compositions,  payments,  and  assessments  authorized  to  be 
collected  and  raised  by  virtue  of  this  act." 

In  the  case  before  us,  therefore,  we  think  the  surveyor  was  entitled  to  charge 
the  expenses  in  question  after  they  had  either  been  agreed  to  at  a  vestry  or  allowed 
by  two  justices.  And  we  further  think  they  appear  to  have  been  sufficiently  agreed 
to  at  a  vestry,  having  regard  to  what  is  stated  in  the  case  to  have  occurred  at  the 
vestry  held  on  the  29th  of  March,  1860. 

Consequently,  we  are  of  opinion  that  on  this  ground  the  sum  in  question  was 
properly  allowed  by  the  justices  in  the  surveyor's  account.  And  it  is  therefore 
unnecessary  to  consider  whether  the  respondent  was  also  right  in  contending  that  the 
allowance  by  the  justices  in  special  sessions  under  the  44th  section  was  [324]  a 
sufficient  allowance  by  two  justices,  within  the  meaning  of  the  111th  section. 

Our  decision  must,  therefore,  be  for  the  respondent,  and  with  costs. 

Judgment  for  the  respondent,  with  costs. 

RlCHBELL  AND   WlFE  V.    ALEXANDER.      May  6th,  1861. 

[S.  C.  30  L.  J.  C.  P.  268 ;  8  Jur.  N.  S.  13.] 

Where  a  right  of  action  of  the  wife  of  a  bankrupt  or  insolvent  is  of  such  a  character, 
that,  if  vested  in  the  bankrupt  or  insolvent  alone,  it  would  have  passed  to  his 
assignees,  the  interest  of  the  bankrupt  or  insolvent  in  such  right  of  action  of 
the  wife  passes  to  the  assignees. — Where,  therefore,  the  cause  of  action  is,  the  con- 
version by  the  defendant  to  his  own  use  of  the  goods  of  the  wife  before  marriage, 
without  special  damage, — substantially  for  the  value  of  the  goods, — it  falls  within 
the  above  rule,  and  the  assignees  are  necessary  parties  to  the  action. — Consequently, 
the  act  ion  must  be  brought  in  the  names  of  the  assignees  and  the  wife, — that  being 
the  only  mode  by  which  the  assignees  can,  without  the  control  or  interference  of 
the  bankrupt,  obtain  the  full  benefit  of  the  chose  in  action. 

This  was  an  action  by  husband  and  wife  for  the  alleged  conversion  of  the  goods 
of  the  female  plaintiff  before  the  intermarriage  of  the  plaintiffs,  that  is  to  say,  house- 
hold furniture,  household  utensils,  glass-ware,  crockery-ware,  cutlery,  linen,  anil 
other  goods. 

fifth  plea, — that,  after  the  accruing  of  the  alleged  cause  of  action,  and  after  the 
intermarriage  of  the  plaintiffs  and  before  suit,  the  plaintiff  Thomas,  then  being  a 
trader  liable  to  become  bankrupt  within  the  true  intent  and  meaning  of  the  statutes 
in  force  concerning  bankrupts,  and  being  indebted  to  certain  persons  trading  in 
co-partnership,  to  wit,  Messrs.  Gunn,  in  the  sum  of  501.  ami  upwards,  and  having 
committed  an  ad  of  bankruptcy,  the  said  persons  duly  and  according  to  the  statute 
in  that  behalf  presented  a  petition  for  adjudication  of  bankruptcy  against  the  plaintiff 
Thomas,  to  the  court  of  bankruptcy  for  the  district  within  which  the  said  Thomas 
had  earned  on  business  for  six  calendar  months  next  immediately  preceding  [325] 
the  dale  and  time  of  filing  the  said  petition,— the  said  petition  being  duly  filed  of 
record  according  to  the  said  statute  ;  and  such  proceedings  were  thereupon  had  that 
the  said  court  duly  adjudged  the  said  Thomas  bankrupt,  and  forthwith  after  such 
adjudication  appointed  an  official  assignee  of  the  estate  and  effects  of  the  said  Thomas 

to  act  as  iii  the  said  statute  provided  in  that  behalf:  that  afterwards  certain  persons 
weir  duly  and  according  to  tin'  said  statute  iii  that  behalf  chosen  and  appointed 
assignees   of   the   estate  and   effects   of   the  said  Thomas  by  the  major  part  in  value  of 

the.  creditors  of  the  3aid  Thomas  who  had  proved  debts  to  bhe  amount  of  LOL  and 
upwards:  and  that,  by  reason  of  the  premises,  and  by  force  of  the  statute  in  such  ease 

i |e  and  provided,  all  the  right  and  interest   of   the  said  Thomas   to  and  in   the    aid 

alleged  cause   of   action   in  the  declaration  mentioned,   became  and   were  and  arc  (re   ted 

in  the  aid  persons  as  such  assignees  as  aforesaid. 

Sixth    plea,      That,  after   the    accruing   of   the   said    Supposed    Cause   Of   action,  and 

after  bhe  intermarriage  of  the  plaintiffs,  and  before  the  suit,  the  plaintiff  Thomas, 

being   then   a   prisoner    in    actual    custody    within    the    walls   of   a    ccitani    pnSOIl    upon 

process  for  and  by  reason  of  a  certain  debt,  did  duly  and  according  to  the  direction 
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and  provisions  of  the  statute  made  and  passed  in  the  second  year  of  Her  Majesty 
Queen  Victoria,  intituled  "An  act  for  abolishing  arrest  on  mesne  process  in  civil 
actions,  except  in  certain  cases,  and  for  extending  the  remedies  of  creditors  against 
the  property  of  debtors,  and  for  amending  the  laws  for  the  relief  of  insolvent  debtors 
in  England"  (1  &  2  Vict.  c.  110),  apply  by  petition  in  a  summary  way  to  the  court 
for  the  relief  of  insolvent  debtors  in  England,  for  his  discharge  from  such  custody, 
according  to  the  provisions  of  the  said  act,  which  said  petition  contained  [326]  all 
such  matters  and  things  as  are  in  that  behalf  required  by  the  said  act,  and  was  duly 
subscribed  by  the  said  Thomas,  and  was  forthwith  filed  in  the  said  court  pursuant  to 
the  directions  in  the  said  act  contained ;  and  that,  after  the  filing  of  the  said  petition, 
and  before  this  suit,  the  said  court  for  the  relief  of  insolvent  debtors  did  order  that 
all  the  real  and  personal  estate  and  effects  of  the  said  Thomas,  both  within  this  realm 
and  abroad,  except  the  wearing  apparel,  bedding,  and  other  such  necessaries  of  the 
said  Thomas  and  his  family,  not  exceeding  in  the  whole  the  value  of  201.,  and  all  the 
future  estate,  right,  title,  interest,  and  trust  of  the  said  Thomas  in  or  to  any  real  and 
personal  estate  and  effects  within  this  realm  and  abroad,  which  might  revert,  descend, 
be  devised  or  bequeathed,  or  come  to  him  before  he  should  become  entitled  to  his 
final  discharge  in  pursuance  of  the  said  act,  according  to  the  adjudication  made  in 
that  behalf,  or  in  case  the  said  Thomas  should  obtain  his  full  discharge  from  custody 
or  without  any  adjudication  being  made  by  the  said  court,  then  before  the  said 
Thomas  should  be  so  fully  discharged  from  custody,  and  all  debts  due  or  growing  due 
to  the  said  Thomas,  or  to  be  due  to  him  before  such  discharge  as  aforesaid,  should 
be  vested  in  the  provisional  assignee  for  the  time  being  of  the  estate  and  effects  of 
insolvent  debtors  in  England  :  that  the  said  order  was  afterwards  duly  entered  of 
record  in  the  same  court :  and  that,  after  the  making  of  the  said  vesting-order,  and 
before  the  commencement  of  this  suit,  such  proceedings  were  had  in  the  matter  of 
the  said  petition  that  a  certain  person,  to  wit,  one  Peter  Graham,  was  duly  appointed 
assignee  of  the  estate  and  effects  of  the  said  Thomas  for  the  purposes  of  the  said  act, 
and  the  said  Peter  Graham  then  accepted  and  duly  signified  his  acceptance  of  the 
said  appointment,  according  to  the  said  act  in  that  behalf,  [327]  and  the  said  accept- 
ance thereof  by  the  said  Peter  Graham  was  then  duly  entered  of  record  of  the  said 
court ;  and  the  said  Peter  Graham,  by  virtue  of  and  according  to  the  said  act,  became 
and  was  and  still  is  assignee  of  the  estate  and  effects  of  the  said  Thomas  for  the 
purposes  of  the  said  act,  and  all  the  right  and  interest  of  the  said  Thomas  to  and  in 
the  said  alleged  cause  of  action  in  the  declaration  mentioned  became  and  were  and 
:ni'  voted  in  the  said  Peter  Graham  as  such  assignee  as  aforesaid. 

To  these  pleas  the  plaintiffs  demurred,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  wife  is  entitled  to  sue,  and  that  the  husband  must  be  joined 
for  conformity,  and  consequently  the  non-joinder  of  the  assignees  can  only  be  pleaded 
in  abatement." 

Honyman,  in  support  of  the  demurrer  ('0-  The  main  [328]  question  here  is 
whether  the  subject-matter  of  this  action  passed  to  the  assignees  of  the  husband, 
either  under  the  insolvent  or  the  bankrupt  act ;  for,  there  is  no  material  distinction 
for  this  purpose  between  the  two.  The  37th  section  of  the  1  &  2  Vict.  c.  110,  vests 
in  the  provisional  assignee  of  the  insolvent  court  all  the  debtor's  "real  and  personal 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows  : — 

"That  choses  in  action  of  the  wife  do  not  vest  in  the  assignees  of  the  husband,  so 
as  to  divest  her  right, — that  her  right  continues, — that  she  may  sue  in  respect  of  her 
right, — that  her  husband  must  sue  with  her  for  conformity, — that  the  right  of 
joining  with  the  wife  for  conformity  in  an  action  when  she  is  a  party  does  not  vest 
in  the  assignees, — that  the  assignees,  perhaps,  might  join  with  the  husband  and  wife, 
but  cannot  sue  alone, — that  the  non-joinder  of  the  assignees,  if  pleadable  at  all,  is 
pleadable  only  in  abatement, — that  the  count  does  not  misstate  the  cause  of  action, 
and,  if  the  assignees  were  co-plain  tills,  it  would  not  require  one  word  of  alteration, — 
that,  if  the  assignees  are  interested,  payment  to  them,  and  acceptance  in  satisfaction, 
might  be  pleaded  before  judgment,  and  would  be  a  ground  for  relief  by  audita 
querela  after  judgment, — that  the  pleas  do  not  shew  that  the  assignees  have  inter- 
vened and  claimed  the  right  of  reducing  the  chose  into  possession, — and  that  the  right 
of  suing  does  not  vest  in  the  assignees  at  all." 
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estate,  both  within  this  realm  and  all  the  future  estate,  right,  title,  interest,  and  trust 
of  such  prisoner  in  tr  to  any  real  and  personal  estate  and  effects  within  this  realm 
or  abroad  which  such  debtor  may  purchase,  or  which  may  revert,  descend,  be  demised 
or  bequeathed,  or  come  to  him  before  he  shall  become  entitled  to  his  final  discharge 
in  pursuance  of  the  act."  And  the  141st  section  of  the  12  &  13  Viet.  c.  106,  vests 
in  the  assignees  of  the  bankrupt  "all  his  personal  estate  and  effects,  present  and 
future,  wheresoever  the  same  may  be  found  or  known,  and  all  property  which  he 
may  purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed  or  come  to 
him  before  he  shall  have  obtained  his  certificate,  and  all  debts  due  to  him,  whereso- 
ever the  same  may  be  found  or  known,  and  the  property,  right,  and  interest  in  such 
debts.''  Xow,  a  debt  due  to  the  wife  before  marriage,  or  a  cause  of  action  accruing 
to  the  wife  before  the  marriage,  does  not  by  the  marriage  vest  in  the  husband.  He 
has  a  right  to  intervene  during  the  coverture  :  but,  if  he  omit  to  do  so,  the  right 
passes  on  the  death  of  the  wife  to  her  executor  or  administrator.  Suppose  there  had 
been  no  bankruptcy  or  insolvency  here,  the  husband  could  not  have  sued  alone  for 
the  conversion  of  these  goods :  neither  can  his  assignees.  It  may  be  that  the 
assignees  might  be  entitled  to  the  benefit  of  the  proceeds  when  realized  :  but  that  is 
quite  another  question.  In  Jeffery  v.  M'Taggart,  6  M.  &  Sehv.  126,  it  was  held  that 
a  trustee  under  the  Scotch  Bankrupt  Act,  54  [329]  Gr.  3,  c.  137,  could  not  sue  in  his 
own  name  for  a  chose  in  action.  Michell  v.  Hughes,  6  Bingh.  689,  4  M.  &  P.  597, 
where  it  was  held  that  a  right  of  entry  vested  in  husband  and  wife  in  right  of  the 
wife  passed  to  the  assignees  of  the  husband  on  his  bankruptcy,  was  decided  mainly 
upon  the  authority  of  Miles  v.  Williams,  1  P.  Wins.  249,  10  Mod.  160,  243,  which  is 
much  shaken,  if  not  overruled,  by  the  judgment  of  the  Exchequer  Chamber  in 
Sherrington  v.  Yates,  12  M.  &  W.  855,  864.  Michell  v.  Hughes  also  proceeded  on  the 
ground  that  there  was  an  estate  of  freehold  which  vested  in  the  husband  himself. 
Tindal,  C.  J.,  in  giving  judgment,  says  :  "  If  the  husband  had  been  actually  seised  of 
this  land  in  right  of  his  wife,  the  assignees  would  have  taken,  under  the  bargain  and 
sale,  an  immediate  estate  of  freehold  during  the  coverture :  Com.  Dig.  Bankrupt 
(D.  11).  It  is  unnecessary,  therefore,  to  consider  any  claim  of  the  husband  as  tenant 
by  the  courtesy  ;  it  is  sufficient  for  the  present  purpose  to  observe,  that,  if  the  wife's 
seisin  had  been  a  seisin  in  fact,  the  husband  would  have  become  seised  of  the  freehold 
in  her  right  during  the  coverture."  [Willes,  J.  That  was  a  case  of  real  estate,  where 
the  husband  has  an  interest  during  the  joint  lives.]  Yes.  The  husband  takes  a  free- 
hold interest  during  the  joint  lives  of  himself  and  his  wife  in  land  belonging  to  her  in 
fee-simple;  and  such  interest  passes  by  the  deed  of  the  husband  alone:  Robertson  v. 
Norris,  11  Q.  B.  916.  In  Yates  v.  Sherrington,  11  M.  .V  W.  12,  the  court  of  Exchequer, 
— upon  the  authority  of  Miles  v.  Williqms, — held,  that  the  assignees  of  a  bankrupt 
might  maintain  an  action  in  their  own  names  only,  for  a  chose  in  action  belonging  to 
the  wife  of  the  bankrupt  before  marriage,  as  a  promissory  note  given  to  her  dum  sola. 
But  that  decision  was  reversed  by  the  Exchequer  Chamber:  Sherrington  v.  Yates, 
12  M.  &  W.  855.  hi  [330]  delivering  the  judgment  of  the  court  there,  Tindal,  ('.  .1., 
says  :  "There  can  be  no  doubt,  after  the  case  of  Getters  v.  Madeletj,  6  M.  &  W.  423,  in 
which  all  the  preceding  cases  are  considered,  thai  a  promissory  note  given  to  the  wife 
before  her  marriage  is  a  chose  in  action  which  the  husband  may  reduce  into  posses- 
sion if  he  think  fit,  by  bringing  an  action  thereon  in  the  name  of  himself  and  his  wife, 
but  which,  if  not,  so  reduced  into  possession,  will  survive  to  the  wife.  In  case,  there 
fore,  an  action  had  been  brought  in  that  form,  if  the  husband  had  died  before  judg 
meut,  the  right  of  action  would  have  survived  to  the  wife,  who  might,  by  entering  a 
suggestion  upon  ilie  roll  of  her  husband's  death,  have  pro  ecuted  bhe  uil  to  judg 
ment  for  her  own  sole  use;  and,  even  if  judgment  bad  been  signed  before  her 
husband's  death,  but  no  execution  levied,  the  benefit  of  the  judgment  would  have 
survived  to  the  wife.  But  the  assignees  of  the  husband,  by  bringing  the  action  in 
their  names  alone,  have  deprived  the  wife  of  this  possible  benefit;  for,  as  Bhe  is  not  a 
party  to  this  record,  she  cannot  make  any  suggestion  upon  it,  or  entitle  herself  to  any 
advantage  upon  her  husband's  death.  And,  as  the  assignment  in  bankruptcy  has  not 
the  effect  of  reducing  into  possession  a  chose  in  action  belonging  to  the  wife,  so  as  to 
destroy  her  lights  of  survivorship,  Mitford  v.  Mitford,  9  Ves.  87,  and,  again,  as  the 
bankrupt    laws  d it    profess   to   vest    any  property  in    the  assignees  other  than   that 

which  was  the  property  of  the  bankrupt   himself  (the  case  of  reputed  ownership 
excepted),  it   would  follow  that   the  assignee   cannot  deprive  the  wife  of  any  interest 
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which  she  has  in  a  chose  in  action,  nor  of  any  contingent  benefit  or  advantage  which 
might  accrue  to  her  in  the  endeavour  to  reduce  such  chose  in  action  into  actual 
possession.  Upon  principle,  therefore,  we  think  that  no  more  passes  to  the  assignees 
than  the  husband  him-[331]-self  had  ;  and,  if  he  had  no  right  by  law  to  sue  alone, 
without  joining  the  wife,  so  neither  would  the  assignees."  [Byles,  J.  The  court, 
however,  go  on  to  say  that  they  can  see  no  reason  for  objecting  to  the  assignees 
joining  the  wife.]  That  point  was  not  argued  ;  and  it  is  a  mere  suggestion  thrown 
out  upon  the  supposed  authority  of  a  dictum  of  the  Vice-Chancellor  in  Pierce  v. 
Thdinehj,  2  Simons,  167.  [Willes,  J.  All  powers  which  the  insolvent  may  execute 
for  his  own  benefit,  may  be  executed  by  the  assignees  for  the  benefit  of  the  creditors  (a). 
Byles,  J.  A  promissory  note  given  to  a  woman  during  coverture  vests  in  her  husband, 
and  would  go  to  his  assignees  :  yet,  if  the  husband  does  not  reduce  it  into  possession 
in  his  life-time,  it  survives  to  the  wife.]  The  husband  might  sue  upon  it  in  his  own 
name.  [Byles,  J.  No  doubt :  but  his  asssignees  could  not.]  The  reason  why  the 
husband  is  required  to  join  for  the  recovery  of  a  debt  due  to  the  wife  dum  sola,  is, 
that  husband  and  wife  are  considered  in  law  as  one  person.  The  same  reason  does 
not  apply  in  the  case  of  assignees.  The  plea  should  at  all  events  shew  some  inter- 
ference on  the  part  of  the  assignees.  In  Herbert  v.  Sayer,  5  Q.  B.  965,  981,  Tindal,  C.  J., 
says :  "  All  future  property  and  contracts  vest  in  the  assignees  by  the  words  of  the 
statute  6  G.  4,  c.  16,  ss.  63,  127,  and  by  the  construction  put  by  the  courts  on  the 
words  of  the  older  statutes.  But  there  must  be  property  in  the  bankrupt,  or  contracts 
with  him,  before  such  property  or  contracts  can  vest  in  the  assignees."  It  may  be 
that  the  action  should  be  brought  in  the  names  of  the  husband,  the  wife,  and  the 
assignees. 

Phipson,  contra  (h).  Although  this  case  presents  it-[332]-self  in  a  new  aspect, 
there  can  be  little  or  no  difficulty  on  principle  or  analogy  to  decided  cases.  The 
assignees  are  entitled  to  all  the  property  legal  and  equitable  to  which  the  husband  is 
beneficially  entitled.  A  debt  or  a  chose  in  action  of  the  wife  dum  sola  falls  within 
this  category.  [Erie,  C.  J.  I  had  a  notion  the  property  was  the  wife's,  and  that  the 
husband's  interest  commences  only  upon  the  execution  executed.  Up  to  that  time, 
he  has  a  duty  of  courtesy  to  lend  his  name  for  the  purpose  of  reducing  it  into 
possession.]  The  first  question  is,  what  is  the  husband's  interest  in  the  wife's  choses 
inaction?  It  is  submitted  that  they  are  by  the  marriage  vested  in  the  husband, 
subject  to  the  condition  of  their  being  reduced  into  possession  during  the  coverture. 
In  Butler's  note  (304)  to  Co.  Litt.  351  a.  (cited  by  Coltman,  J.,  in  Fifcgemld  v.  Fitz- 
gerald, 8  C.  B.  592,  601),  it  is  said  :  "  With  respect  to  such  part  of  the  wife's  person- 
alty as  is  not  in  her  possession, — as,  money  owing  or  bequeathed  to  her,  or  accrued  to 
her  in  case  of  intestacy,  or  contingent  interests, — these  are  a  qualified  gift  by  law  to 
her  husband,  on  condition  that  he  reduce  them  into  possession  during  the  coverture  ; 
for,  if  he  happen  to  die  in  the  life-time  of  his  wife,  without  reducing  such  property 
into  possession,  she,  and  not  his  representatives,  will  be  entitled  to  it."  That  is  the 
true  view.  "By  the  intermarriage,  the  husband  acquires  such  an  interest  [333]  in 
all  debts  due  to  the  wife,  that  he  may  release  them,  and  such  release  shall  bind  the 
wife.  So,  all  rights  accruing  to  the  wife  during  coverture  may  be  released  by  the 
husband  : "  Bae.  Abr.  Release  (F.).  So,  in  Rolle's  Abridgment,  Releas  (D.),  it  is  said  ; 
"Le  releas  del  baron  est  bon  barr  del  dett  due  al  feme  devant  coverture:"  7  E.  3, 
fo.  66.  Sheppard's  Touchstone,  333,  is  to  the  same  effect, — "  Any  man  may  release 
any  debt  or  duty  due  to  himself.  Also  a  man  may  discharge  or  release  anything  due, 
or  any  wrong  done,  to  his  wife  before  or  after  the  marriage.  And  therefore,  if  a 
trespass  wei'e  done  or  a  promise  were  made  to  my  wife  before  the  marriage,  I  may  at 

(a)  1  &  2  Vict,  c.  110,  s.  49.     And  see  12  &  13  Vict.  c.  106,  s.  147. 

(b)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — . 

"  That,  as  the  assignees,  as  representing  the  husband,  must  be  joined,  the  husband 
ought  not  to  be  joined,  and  there  is,  as  respects  the  husband,  a  misjoinder :  — 

"2.  That,  if  the  husband  must  be  joined  for  conformity  with  the  wife,  the  non- 
joinder of  the  assignees  is  nevertheless  fatal  to  the  action,  and  not  merely  matter  of 
plea  in  abatement : 

"3.  That  the  plaintiff  ought  not  to  have  demurred,  but  to  have  replied  such  fails 
(if  they  exist)  as  would  answer  the  legal  objection  raised  by  the  pleas." 
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any  tame  during  the  marriage  release  this.     So,  if  any  wrong  !>e  done,  or  obligation, 

statute,  oi'  promise  made  to  her  alone,  or  to  her  and  me  together,  at  any  time  during 
the  marriage,  I  alone  may  release  and  discharge  this.  And,  if  my  wife  be  an  executrix 
to  any  other  man,  I  may  release  any  debt  or  duty  due  to  the  testator."  And  see 
Com.  Dig.  Baron  and  Feme  (F.),  (0.).  In  Slooke  v.  Vincent,  1  Coll.  C.  C.  527,  a  plea  of 
a  release  executed  by  the  husband  was  allowed  to  be  good.  If,  then,  the  husband 
may  receive  a  debt  due  to  his  wife,  may  sell  her  chose  in  action,  and  may  release  a 
debt  or  duty  owed  to  her  or  a  wrong  done  to  her,  why  should  not  his  assignees  have 
all  the  interest  that  he  is  entitled  to?  In  Roper  on  Husband  and  Wife,  Jacobs's  edit. 
231,  2,  it  is  said  :  "With  respect  to  the  legal  choses  in  action  of  the  wife,  it  was  the 
opinion  of  Lord  Macclesfield,  in  Miles  v.  Williams,  1  P.  Wms.  255,  10  Mod.  1G0,  243, 
that  the  assignment  in  bankruptcy  passed  them  freed  from  the  wife's  right  of  survivor- 
ship, and  that  the  assignees  might  under  the  statute  1  Jac.  1,  c.  25,  sue  for  them  in 
their  own  name,  either  before  or  after  the  husband's  death.  This  was  followed  in 
Bosvil  v.  Brander,  1  P.  Wms.  45S  ;  but,  in  Ex  parte  Coysegame,  [334]  1  Atk.  192,  Lord 
Hardwicke  thought  that  the  statute  only  gave  the  assignees  such  right  of  action  as 
the  bankrupt  might  have  had.  The  cases  of  Miles  v.  Williams  and  Bosvil  v.  Brawler 
were  reviewed  in  Milford  v.  Mitford,  9  Ves.  87,  and  the  judgment  in  the  latter  case 
applies  in  principle  to  legal  as  well  as  to  equitable  debts.  It  seems,  therefore,  that 
the  legal  choses  in  action  of  the  wife  (with  the  exception  of  those  over  which  her 
husband  has  an  absolute  power  of  alienation),  will  survive  to  the  wife,  as  against  the 
husband's  assignees  in  bankruptcy,  unless  reduced  into  possession  in  his  life-time.  If, 
then,  courts  of  equity  pursue  the  legal  analogy,  it  seems  to  follow  that,  since  the 
husband  is  enabled  at  law  to  release  his  wife's  choses  in  action,  in  which  he  has  an 
immediate  interest,  or  an  interest  expectant  upon  an  event  which  may  by  possibility 
happen  during  the  marriage,  that  class  of  his  assignees  before  described  will  have  a 
right  to  dispose  of  such  choses  in  action  for  value,  if  the  disposition  be  made  during 
the  coverture,  and  that  it  will  defeat  the  wife's  title  by  survivorship."  In  Drake  v. 
Beckham,  11  M.  &  W.  315,  the  Exchequer  Chamber, —reversing  the  judgment  of  the 
court  of  Exchequer  in  Beckham  v.  Drake,  8  M.  &  W.  846,  9  M.  &  W.  79,— held,  that 
a  right  of  action  for  a  wrongful  dismissal  of  the  bankrupt  from  a  situation  in  a  type- 
foundry,  passed  to  the  assignees :  and  this  decision  of  the  court  of  error  was  upheld 
by  the  House  of  Lords  :  Beckham  v.  Drake,  2  House  of  Lords  Cases,  579.  [Keating,  J. 
" Principally,"  as  is  said  in  Smith's  Mercantile  Law,  5th  edit.  642,  "on  the  ground 
that  the  agreement  contained  a  stipulation  for  payment  of  5001.  as  a  penalty  for  any 
breach,  and  the  declaration  was  founded  upon  and  claimed  it."]  Miles  v.  Williams 
was  only  overruled  as  to  one  point,  viz.  as  to  the  right  of  the  assignees  to  sue  in  their 
own  names  :  [335]  but,  as  to  the  main  point,  it  has  never  been  doubted.  In  Shelford's 
Bankrupt  Law,  209,  it  is  said  :  "  Whatever  interest  a  husband  acquires  by  marriage 
in  the  wife's  property,  all  that  he  can  himself  dispose  of,  either  of  her  legal  or  equit- 
able interest,  passes  to  his  assignees.  The  rents  and  profits  of  her  real  estate  they 
take  during  the  coverture;  her  personal  chattels  in  possession  absolutely;  her  chattels 
real  and  choses  in  action,  mortgages,  debts,  and  legacies,  in  the  same  manner  as  they 
vested  in  the  husband,  or  such  interest  therein  as  he  could  himself  have  assigned  or 
released,"— citing  Miles  v.  Williams,  1  1'.  Wms.  249,  10  Mod.  160,  243,  Bosvil  v. 
Brander,  1  P.  Wms.  458,  Higden  v.  Williamson,  3  P.  Wms.  131,  Gray  v.  Kentish,  1  Atk. 
280,  Robinson  v.  Taylor,  3  Bro.  C.  C.  589,  and  Vriugle  v.  Hodgson,  3  Ves.  617.  In 
Pierce  v.  Thorneh/,  cited  in  Yates  v.  Sherrington,  it  was  contended  that  the  mere  filing 
a  bill  was  a  sufficient  reduction  into  possession  by  the  assignee  :  but  Vice-Chancellor 
Sbadwel]  ruled  thai  it  was  not.  [Erie,  C.  J.  In  YateSV.  Slicrrinytmt,  the  assignees 
sued  alone.  That  clearly  will  not  do.  How  is  that  consistent  with  Mr.  Butler's  pro- 
position?] Mr.  Butler's  note  does  not  clash  with  the  ultimate  decision  in  that  case. 
The  chose  in  action  of  the  wife  cannot  be  redueed  into  possession  without  joining  the 
wife:  if  the  assignees  of  the  husband  wish  to  sue,  they  must  adopt  the  same  courso 
as  i  lie  husband  would.     It  was  never  objected  in  Pierce  \.  Thornehf  that  the  assignee 

could  not  have  Sued  jointly  with  (he  wife.     The  Vice  Chancellor  says  :   "If  the  husband 

of  the  wife,  who  had  a  debt  due  in  her  i lu m  sola  had  become  bankrupt,  i lie  assignees 
could  not  recover  paymenl  oi  the  debt  without  bringing  an  action  in  their  own  names 
and  the  name  of  the  wife  jointly;  for,  by  the  commissioners' assignment,  they  take  an 
interest  in  the  debt- in  the  same  manner  as  the  husband  had  ii  and  if,  [336]  after 
proceeding  in  the  action,  and  before  execution  levied,  the  husband  died,  at  law  the 
C.  P  xx.— 16 
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chose  in  action  would  survive  to  the  wife,  and  she  might  release  the  action,  as  a  co- 
plaintiff,  or  release  the  debt,  as  entitled  to  it  by  survivorship.  At  law,  the  wife's 
chose  in  action  could  be  recovered  only  in  an  action  in  which  she  was  made  co-plaintiff 
with  her  husband,  or  with  his  assignees,  in  case  he  became  a  bankrupt.  If  the  chose 
in  action  were  equitable,  the  wife  is  not  of  necessity  to  be  made  a  co-plaintiff;  she 
must  be  a  party  to  the  suit.  This  was  decided  in  Clarke  v.  Lord  Angler,  1  Ch.  Ca.  41  : 
but  she  may  be  either  defendant  or  a  co-plaintiff.  At  law,  where  judgment  had  been 
recovered  by  the  husband  and  wife,  the  husband  alone  could  levy  execution  :  but  a 
court  of  equity  will  not,  unless  the  wife  consents,  permit  the  husband  to  recover  the 
whole  of  his  wife's  chose  in  action,  but  will  require  a  settlement  to  be  made  upon  her. 
In  so  doing,  a  court  of  equity  not  only  recognizes  the  legal  principle  that  the  wife 
might  be  entitled  by  survivorship,  but  acts  upon  it  for  her  benefit  in  a  manner  which 
a  court  of  law  cannot  do."     If  that  lie  law,  it  ought  to  decide  this  case. 

Honyman,  in  reply,  referred  to  Gaters  v.  Madelei/,  6  M.  &  W.  423,  Guyard  v.  Sutton, 
3  C.  B.  153,  Hunt  v.  Stephens,  6  Q.  B.  937,  Scarpell'ini  v.  Atcheson,  7  Q.  B.  864,  Ellison 
v.  LI  win,  13  Simons,  309,  and  Ashby  v.  Ashby,  1  Coll.  C.  C.  553:  and  he  submitted 
that  Miles  v.  Williams  was  overruled  so  far  as  applicable  here,  that  the  note  in  Shel- 
ford  was  written  without  adverting  to  Sherrington  v.  Yates,  and  that  this  action  could 
only  be  properly  brought  by  the  husband  and  wife,  the  cause  of  action  being  no  part 
of  the  husband's  estate. 
Cur.  adv.  vult. 

[337]  Willes,  J.,  now  delivered  the  judgment  of  the  court : — 
Two  questions  were  raised  in  this  case, — first,  whether  the  right  to  the  damages 
sought  to  be  recovered,  considered  as  property,  did  pass  to  the  assignees  in  bank- 
ruptcy or  insolvency  of  the  husband, — and,  secondly,  whether,  if  so,  the  assignees 
were  necessary  parties  to  the  action,  so  that  the  present  action,  brought  by  the 
husband  and  wife,  is  substantially  defective. 

As  to  the  first  point,  it  is  settled  law  that,  where  a  right  of  action  of  the  bank- 
rupt's wife  is  of  such  a  character,  that,  if  vested  in  the  bankrupt  or  insolvent  alone, 
it  would  have  passed  to  the  assignees,  the  interest  of  the  bankrupt  or  insolvent  in 
such  right  of  action  of  the  wife  does  pass  to  the  assignees.  Here,  the  cause  of  action, 
which  is  simply  for  the  conversion  by  the  defendant  to  his  use  of  the  female  plaintiff's 
goods,  without  special  damage, — substantially,  therefore,  for  the  value  of  the  goods, — 
falls  clearly  within  the  above  class ;  and  it  would  have  passed  to  her  assignees,  if 
she  before  her  marriage  had  become  bankrupt  or  insolvent.  Her  husband's  interest, 
therefore,  to  release  the  damages,  or  to  sue  for  them  and  obtain  payment  thereof  by 
execution  or  otherwise  during  their  joint  lives,  passed  to  his  assignees  in  bankruptcy 
or  insolvency,  whichever  had  priority, — with  an  exception  which  is  more  apparent 
than  real,  of  property  parted  with  by  way  of  fraudulent  preference,  in  respect  of 
which  the  bankrupt  or  insolvent  never  has  had  any  right  of  action, — vest  absolutely 
in  the  assignees,  who  elect  to  take  such  rights  by  accepting  their  appointment. 

It  follows  that,  in  our  opinion,  the  interest  of  the  bankrupt  passed  to  the 
assignees,  of  course  in  the  same  plight  in  which  the  bankrupt  had  it,  subject  to  the 
[338]  condition  that  it  should  be  reduced  into  possession  during  the  joint  lives  of  the 
husband  and  wife. 

There  remains  the  question  whether  the  assignees  are  necessary  parties  to  the 
action,  it  being  clear  that  they  must  have  a  right  to  sue  in  some  form.  As  for  suing 
in  the  names  of  the  assignees  alone,  that  is  excluded  by  the  decision  in  Sherrington  v. 
Yates,  12  M.  &  W.  855. 

As  for  the  present  form  of  action,  in  the  names  of  the  bankrupt  and  wife,  there 
seems  no  good  reason  why  the  assignees  should,  contrary  to  the  ordinary  rule  upon 
the  construction  of  the  bankrupt  and  insolvent  acts,  sue  in  the  name  of  the  bankrupt 
or  insolvent,  when  all  his  interest  is  vested  in  them,  together  generally  with  like 
remedy  to  recover  in  their  own  names  as  the  bankrupt  or  insolvent  would  have  had 
but  for  the  bankruptcy  or  insolvency.  When  Tindal,  C.  J.,  in  Sherrington  v.  Yates, 
suggested  that  possibly  an  action  might  be  brought  in  the  names  of  the  husband  and 
wife,  he  pointed  out  at  the  same  time  the  necessity,  upon  that  assumption,  in  case 
of  a  plea  like  those  here  relied  upon,  for  a  replication  stating  that  the  action  was 
brought  for  the  benefit  of  the  assignees.  There  is  no  such  replication  in  the  present 
case  ;  and  if  there  were,  it  is  difficult  to  see  how  it  could  sustain  the  action. 

There  only  remains  an  action  in  the  names  of  the  assignees,  the  bankrupt,  and  the 
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wife,  or  of  the  assignees  and  the  wife.  An  action  at  the  suit  of  the  bankrupt,  the 
assignees,  and  the  wife,  would  be  objectionable,  upon  the  ground  that  the  bankrupt 
has  no  longer  any  legal  interest  in  the  action,  for,  bis  right  is  absolutely  transferred 
in  statu  quo  to  the  assignees.  If  it  be  objected  that  the  husband  ought  to  join  "for 
conformity,"  as  it  has  been  said,  the  answer  is,  that  the  rule  that,  the  husband  must 
join  for  con-[339]-formity  is  not  universal  even  at  the  common  law  ;  and  that  the 
cases  in  which  it  has  been  applied  are  cases  in  which  the  husband  has  had  an  interest 
in  the  cause  of  action  ;  while  the  present  is  a  new  case,  created  by  statute,  in  which 
he  has  no  such  interest.  If  it  be  said  that  the  husband  ought  to  join,  in  order  to 
appoint  an  attorney  for  his  wife,  the  answer  may  be  that,  in  point  of  form,  she  can 
sue  in  person.  If  it  be  objected  that  the  assignees  ought  not  to  be  allowed  to  use 
her  name  without  her  consent,  the  answer  is,  that  her  husband  might  have  done 
so,  and  his  right  is  transferred  in  statu  quo  to  his  assignees. 

Upon  these  grounds,  we  hold  that  the  alternative  suggested  by  Tindal,  C.  J.,  in 
Sherrington  v.  Yaies,  and  to  the  adoption  of  which  the  court  of  Cam.  Scac.  in  that  case 
saw  no  objection,  namely,  an  action  in  the  names  of  the  assignees  and  the  wife,  is 
the  correct  one,  that  being  the  only  mode  by  which  the  assignees  can  without  the 
control  or  interference  of  the  bankrupt  obtain  the  full  benefit  of  the  chose  in  action. 

Upon  the  ground,  therefore,  that  the  assignees  are  entitled,  and  are  necessary 
parties  to  the  action,  we  give  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


[340]    Castrique  v.  Imrie  and  Others.     April  23rd,  1861. 

Error  having  been  brought  upon  a  judgment  for  the  plaintiff  in  this  court,  a  judge's 
order  was  made,  by  consent,  under  which  a  sum  of  30001.  was  invested  by  the 
defendants  in  Consols,  in  the  joint  names  of  the  respective  attorneys,  "  in  lieu  of 
bail  in  error  herein,  to  abide  the  further  order  of  this  court."  The  judgment 
having  been  reversed  by  the  Exchequer  Chamber : — Held  that  the  defendants  were 
entitled  to  have  the  proceeds  of  the  stock  restored  to  them. 

Judgment  having  been  given  for  the  plaintiff  upon  a  special  case  in  this  court,  the 
amount  of  damages  to  be  assessed  by  an  arbitrator  (vide  ante,  vol.  ix.,  p.  1),  the  defen- 
dants brought  a  writ  of  error,  whereupon  it  was  agreed  between  the  attorneys  for  the 
respective  parties,  that,  in  lieu  of  giving  bail  in  error,  the  defendants  should  cause  a 
sum  of  30001.  to  be  invested  in  Consols  or  Exchequer  Bills,  in  the  joint  names  of  the 
attorneys,  to  abide  the  further  order  of  this  court;  and  accordingly  the  following 
order  was  made  by  Keating,  J.,  on  the  11th  of  April,  1860: — 

"■Castrique  v.  Imrie  and  Others. 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  I  do  order 
that  the  defendants  do  within  ten  days  invest  the  sum  of  30001.  in  Consols  or 
Exchequer  Bills,  in  the  joint  names  of  Mr.  H.  D.  I.,  the  plaintiffs  attorney,  and  of 
Mr.  E.  YV.  K.  and  II.  I\.,  the  defendants'  agents,  in  lieu  of  giving  bail  in  error  herein, 
to  abide  the  further  order  of  this  court;  and  that  thereupon  all  proceedings  on  the 
reference  provided  for  by  the  agreement  of  reference  of  the  25th  of  October,  1859, 
l«'  stayed  until  after  the  proceedings  in  error  are  disposed  of,  such  proceedings  to  lie 
commenced,  and  the  case  set  down  for  argument,  in  the  Exchequer  Chamber  during 
this  next  Easter  Term,  or  otherwise  the  judgment  to  be  final,  save  as  to  the  arbitra- 
tion and  taxation  hereinafter  provided  i  And  I  further  order  that,  for  the  purpose 
of  enabling  the  defendants  to  carry  in  the  judgment  roll  herein,  upon  which  to  suggest 
and  bring  error,  the  judgment  be  entered  up  by  the  plaintiff  forthwith  for  the  sum 
of  25001.  and  5001.  costs,  subject,  in  case  the  plaintiff  ob-[341]-tains  judgment  in  the 
court  of  error,  to  the  said  sum  of  I'oiiol.  being  increased  or  reduced  by  the  arbitrator 
appointed  by  the  said  agreement  of  reference,  who  is  by  consent  of  (he  parties  to 
allow  interest  to  the  plaintiff  on  the  amount  awarded  by  the  arbitrator  at  I  percent, 
from  the  25tb  of  February  last,  and  also  subject  to  the  said  sum  of  5001.  being 
increased  or  reduced  by  the  master  on  taxation  of  the  plaintiff's  costs  if  the  plaintiff 
succeeds,  as  aforesaid." 
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The  30001.  was  accordingly  invested  in  3  per  cent.  Consols. 

On  the  8th  of  February,  1861,  the  Exchequer  Chamber  gave  judgment  for  the 
defendants,  reversing  the  judgment  of  this  court, — ante,  vol.  ix.,  p.  451  :  and  there- 
upon the  plaintiff's  attorney  gave  notice  of  appeal  to  the  House  of  Lords. 

On  the  12th  of  February,  the  defendants'  attorneys  applied  to  a  judge  at  Chambers 
for  an  order  that  the  sum  of  31661.  4s.  6d.  Consols,  the  produce  of  the  30001.  so 
invested  as  aforesaid,  should  be  sold,  and  the  proceeds  handed  over  to  the  defendants' 
attorneys  :  but  the  learned  judge  declined  to  make  the  order,  referring  the  parties 
to  the  court. 

C.  Hutton  now  moved  for  a  rule  nisi  to  the  same  effect.  He  submitted  that  the 
condition  upon  which  the  money  was  invested  having  been  satisfied,  the  defendants 
were  entitled  to  have  it  restored  to  them  ;  and  that,  if  bail  in  error  had  been  put  in, 
the  bail  would  have  been  discharged  on  the  reversal  of  the  judgment.  He  referred 
to  the  151st  section  of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict,  c.  76(a). 
[Byles,  J.,  referred  to  James  v.  Cochrane,  9  [342]  Exch.  552.]  There,  the  judgment 
was  simply  for  costs,  and  therefore  that  case  has  no  application  here. 

Holl  shewed  cause  in  the  first  instance.  By  the  terms  of  Mr.  Justice  Keating's 
order,  the  30001.  was  to  be  invested  to  stand  in  the  place  of  bail  in  error,  to  be  a 
security  for  the  judgment  until  the  proceedings  in  error  were  disposed  of.  Those 
proceedings  are  still  pending.  [Byles,  J.  The  words  of  the  agreement  would  rather 
seem  to  contemplate  the  proceedings  in  the  Exchequer  Chamber.  There  is  not  the 
least  reference  to  any  higher  court  of  error.  The  words  of  the  agreement,  therefore, 
seem  to  coincide  with  the  old  practice  on  the  subject  of  bail  in  error.]  The  effect  and 
the  intention  of  the  order,  it  is  submitted,  [343]  evidently  were,  to  leave  the  matter 
entirely  in  the  discretion  of  the  court.  The  proceedings  in  error  cannot  be  said  to  be 
finally  determined  until  judgment  has  been  given  by  the  House  of  Lords. 

Hutton,  in  support  of  the  rule,  was  stopped  by  the  court. 

Erle,  C.  J.  I  am  of  opinion  that  the  defendants  are  entitled  to  have  the  money 
out  of  court.  The  order  of  my  Brother  Keating  discloses  all  the  terms  of  the  agree- 
ment between  the  parties.  I  think  that  agreement  was  that  the  30001.  should  be 
invested  in  lieu  of  bail  in  error  to  the  Exchequer  Chamber.  If  bail  had  been  put  in 
in  the  ordinary  way,  their  recognizance  would  have  been  discharged  on  the  reversal 
of  the  judgment  of  this  court  by  the  court  of  error.  The  agreement  which  the  parties 
came  to  was  merely  that  the  30001.  should  be  invested  in  lieu  of  bail  in  error,  and 
subject  to  all  the  incidents  of  bail  in  error.     I  think  the  rule  must  be  absolute. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  If  this  money  had  been  by 
agreement  invested  to  abide  the  event  of  the  suit,  possibly  the  plaintiff's  contention 
would  have  been  sustainable.  But,  according  to  the  only  construction  which  I  can 
put  upon  the  older  of  my  Brother  Keating,  it  was  only  to  be  invested  to  stand  in  the 
place  of  bail  in  error.  Looking  at  the  provision  in  the  statute,  and  at  the  forms  given 
in  Tidd's  Appendix,  pp.  532,  533,  and  Chitty's  Forms,  pp.  281,  282,  it  seems  to  be 
clear  that,  if  this  judgment  had  been  affirmed,  the  defendants  must  have  put  in  a  new 
recognizance  of  bail  in  the  House  of  Lords.     That  shews  that  the  construction  of  the 

(a)  Which  enacts  that,  "  upon  any  judgment  hereafter  to  be  given  in  any  of  the 
said  superior  courts  of  Common  Law  in  any  action,  execution  shall  not  be  stayed  or 
delayed  by  proceedings  in  error,  or  supersedeas  thereupon,  without  the  special  order 
of  the  court  or  a  judge,  unless  the  person  in  whose  name  such  proceedings  in  error  be 
brought,  with  two,  or,  by  leave  of  the  court  or  a  judge,  more  than  two,  sufficient 
sureties,  such  as  the  court  (wherein  such  judgment  is  or  shall  be  given)  or  a  judge 
shall  allow  of,  shall,  within  four  clear  days  after  lodging  the  memorandum  alleging 
error,  or  after  the  signing  of  the  judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  the  party  for  whom  any  such  judgment  is  or  shall 
be  given,  by  recognizance  to  be  acknowledged  in  the  same  court,  in  double  the  sum 
adjudged  to  be  recovered  by  the  said  judgment  (except  in  case  of  a  penalty  in  double 
the  sum  really  due  and  double  "the  costs),  to  prosecute  the  proceedings  in  error  with 
effect,  and  also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed,  or  the  proceed- 
ings in  error  be  discontinued  by  the  plaintiff  thereon,)  all  and  singular  the  sum  or 
sums  of  money  and  costs  adjudged  or  to  be  adjudged  upon  the  former  judgment,  and 
all  costs  and  damages  to  be  also  awarded  for  the  delaying  of  execution,  and  shall  give 
notice  thereof  to  the  defendant  in  error  or  his  attorney." 
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recognizance  of  bail  in  error  is  that  it  is  applicable  to  the  Exchequer  [344]  Chamber, 
and  its  effect  exhausted  when  the  judgment  is  affirmed  by  the  court.  Consequently, 
on  the  reversal  of  the  judgment  by  the  Exchequer  Chamber',  the  bail  in  error  would 
be  discharged,  and  of  course  the  money  which  was  invested  as  a  substitute  for  bail  in 
error,  is  to  be  restored  to  the  defendants. 

Bylks,  .1.     I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Rule  absolute,  with  costs. 


In  be  Anne  Smith.     April  :24th,  1861. 

A  commission  for  taking  the  acknowledgment  of  a  married  woman  abroad,  under  the 
3  &  4  W.  4,  c.  74,  was  addressed  to  "  Robert  Roger  Strong,  registrar  of  the  supreme 
court  of  Wellington,  New  Zealand,"  and  on  its  return  the  acknowledgment  was 
found  to  have  been  taken  by  "Robert  Roiger  Strang,  registrar  of  the  supreme 
court  of  Wellington:" — Held,  that  the  objection  might  be  got  over  by  a  slight 
explanation  on  affidavit  shewing  the  identity  of  the  party. — But,  held,  that  an 
objection  that  the  affidavit  was  sworn  before  "J.  K.,  a  solicitor  of  the  supreme 
court  of  W.,  and  a  commissioner  for  taking  affidavits  there,"  was  insurmountable. 

I'hipson  moved  that  the  proper  officer  should  be  directed  to  receive  and  file  the 
certificate  and  affidavit  of  an  acknowledgment  under  the  3  &  4  W.  4,  c.  74,  taken 
under  a  special  commission  at  Wellington,  in  New  Zealand,  both  which  documents 
were  defective. 

The  commission  was  addressed  to  "Robert  Roger  Strong,"  who  was  described  as 
"registrar  of  the  supreme  court  of  Wellington,"  and  the  acknowledgment  appeared 
to  have  been  taken  by  "Robert  liodger  Strong,  registrar  of  the  supreme  court, 
Wellington,  New  Zealand."  It  appeared  from  inquiries  which  had  been  made  at  the 
colonial  office  that  the  proper  name  of  the  registrar  of  the  supreme  court  was  Robert 
Rodger  Strang ;  and  it  was  submitted,  on  the  authority  of  In  re  Anna  Booth,  ante, 
vol.  v.,  p.  541,  that  [345]  very  slight  corroborative  evidence  would  suffice  to  get  over 
such  an  objection. 

The  affidavit  of  verification  purported  to  be  sworn  before  "John  King,  a  solicitor 
of  the  supreme  court  of  Wellington,  and  a  commissioner  for  taking  affidavits  there." 
The  rules  of  court  relating  to  acknowledgments  contain  no  regulations  as  to  the  mode 
of  swearing  affidavits  :  but  the  practice  has  been  in  accordance  with  the  regulations 
prescribed  by  the  rule  of  court  of  Hilary  Term,  14  G.  3,  as  to  common  recoveries, 
which  regulations  had  been  previously  adopted  as  to  fines:  see  Crutt&ndm  v.  Bowrbel, 
1  Taunt.  144.  13y  that  rule  it  was  ordered,  "that,  if  the  party  or  parties  shall  be  in 
Ireland  or  in  any  other  part  or  parts  beyond  the  seas,  then  the  affidavit  or  affidavits 
shall  be  made  by  one  of  the  commissioners  who  hath  taken  the  acknowledgment  of 
flu'  warrant  or  warrants  of  attorney,  and  shall  be  sworn  either  before  some  person 
duly  authorized  to  take  affidavits  in  this  court,  or  before  some  magistrate  of  the  place 
where  such  acknowledgment  shall  be  taken,  having  authority  to  administer  an  oath, 
and  in  the  presence  of  a  public  notary,  which  notary  shall  also  certify  in  writing 
under  his  hand  and  seal,  as  well  the  due  administering  of  this  oath,  as  also  the  name, 
signature,  and  office  of  the  magistrate  administering  the  same."  Here,  there  was  no 
notarial  certificate!.  In  Ex  parte  Bayley,  2  Scott,  .\.  l;.  523  (nom.  Ex  parte  Daly) 
'.)  Dowl.  1'.  ('.  380  (nom.  I'J.r  park  l>nnj),  2  ,\I.  ,V  G.  421,  where  the  affidavit  was 
sworn  in  Russia  before  a  British  consul,  the  court  required  an  affidavit  that  there  was 
no  local  magistrate  in  that  country  having  authority  to  administer  oaths.  But  here 
the  question  is  somewhat  different:  ami  probably  the  court  may  presume  that  a 
solicitor  of  the  supreme  COUrt  at  Wellington  has  power  to  take  affidavits  there. 
[Keating,  J.      There  are  magistrates  in  New   Zealand  :   [346]  the  constitution  of  that 

settlement  is  regulated  by  act  of  parliament.] 

ERLE,  C.  J.  As  to  the  firal  point,  —  the  names  being  almost  identical, —a  slight 
corroboration  by  affidavit  would  suffice  to  get  over  the  objection.  Hut,  as  to  the 
other,  I  think  the  objection  is  a  fatal  one:  the  commission  must,  go  luck  in  ordei  1  ti.it 
the  affidavit  may  lie  sworn  before  a  person  having  due  authority  \<>  take  it 

The  rest  of  the  court  concurring, 

Rule  refused. 
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In  re  Lady  Frances  Henrietta  Dallas.     May  4th,  1861. 

[S.  C.  30  L.  J.  C.  P.  282.] 

The  officer  appointed  under  the  3  &  4  W.  4,  c.  74,  is  justified  in  declining  to  receive 
and  file  an  acknowledgment  of  a  deed  by  a  married  woman,  conveying  her  interest 
in  certain  property,  where  a  provision  is  to  be  made  for  her  in  lieu  of  such  her 
interest,  and  the  commissioner  merely  certifies  that  the  deed  declaring  the  trusts  of 
that  provision  "has  been  already  ingrossed,  and  was  produced  before  him:"  and 
the  court  will  not  make  any  order  on  the  subject  until  they  are  satisfied  that  the 
deed  has  been  duly  executed. 

Manley  Smith  moved  that  the  proper  officer  might  be  directed  to  receive  and  file 
the  certificate  and  affidavit  of  an  acknowledgment  under  the  3  &  4  W.  4,  c.  74, 
by  Lad}'  Frances  Henrietta,  the  wife  of  Sir  Robert  Dallas,  which  had  been  taken 
at  Paris. 

It  appeared  upon  affidavit  that  the  consideration  for  the  release  by  Lady  Dallas  of 
her  interest  was  to  be  an  annuity  arising  from  a  sum  of  33331.  Gs.  8d.  3  per  cent. 
Consols,  to  be  invested  in  the  names  of  trustees  for  that  purpose ;  that  Sir  Robert 
and  Lady  Dallas  being  at  Paris,  the  deeds  were  sent  there  for  execution,  with  a 
commission  for  taking  the  acknowledgment  of  Lady  Dallas  under  the  statute,  but 
the  deed  declaring  the  [347]  trusts  of  the  33331.  6s.  8d.  had  not  then  been  executed 
by  the  trustees.  The  ingrossment  was  however  sent,  and  also  the  stock-receipt 
shewing  that  that  amount  of  stock  had  been  duly  invested. 

The  affidavit  of  verification,  sworn  by  Robert  Ormond  Maugham,  one  of  the  com- 
missioners, stated  "  that  the  said  Frances  Henrietta  Lady  Dallas  declared  that  a 
provision  was  to  be  made  for  her  in  consequence  of  her  giving  up  such  her  interest  in 
the  said  estate ;  and  that,  before  her  acknowledgment  was  so  taken,  he  (the  com- 
missioner) was  satisfied,  and  does  now  verily  believe,  that  such  provision  has  been 
made  by  an  investment  in  the  government  funds  in  the  names  of  trustees  for  the 
benefit  of  the  said  Frances  Henrietta  Lady  Dallas,  as  explained  in  a  deed  already 
ingrossed  ;  and  that  such  deed  has  been  produced  to  this  deponent  and  the  said 
Edmund  Alexander  Wilson,  the  other  commissioner." 

It  was  objected  at  the  office  that  this  affidavit  was  insufficient,  inasmuch  as  it 
merely  shewed  that  the  deed  declaring  the  trusts  of  the  33331.  6s.  Sd.  consols  had 
been  ingrossed,  and  did  not  shew  that  it  had  been  executed  by  the  proper  parties. 

Application  was  thereupon  made  to  Williams,  J.,  at  Chambers,  but  he  declined  to 
entertain  it,  and  referred  the  parties  to  the  court. 

It  now  appeared  that  the  deed  had  since  been  duly  executed,  and  therefore  it 
was  submitted  that  all  the  requirements  of  the  rule  of  Hilary  Term,  1834,  had  been 
complied  with 

Erle,  C.  J.  The  officer  did  quite  right  in  sending  the  matter  to  the  court;  and 
it  behoves  us  to  look  carefully  into  it  to  see  that  the  rights  of  the  lady  are  properly 
secured  to  her.  Let  it  be  referred  to  some  member  of  the  court  now  present ;  and, 
on  the  produc-[348] -tion  of  the  deeds  before  him,  he  will  give  the  proper  direction  to 
our  officer. 

The  parties  accordingly  attended  before  Willes,  J.,  at  Chambers,  and  produced 
the  deeds;  and,  the  learned  judge  being  satisfied  that  all  had  been  regularly  and 
properly  done,  the  order  was  made  as  prayed. 

Fiat. 

Wilson  and  Others  v.  Miers  and  Others.     Jan.  23rd,  1861. 

[S.  C.  3  L.  T.  780.] 

By  the  deed  of  settlement  of  a  joint-stock  company,  its  business  was  declared  to  be 
"to  build  or  purchase  and  own  or  hire  iron  steam-vessels,  and  to  use  or  let  upon 
hire  the  same  for  the  purpose  of  transport  of  coals  or  other  merchandize  from  any 
port  or  ports  of  the  united  kingdom,  or  elsewhere,  to  any  other  port  or  ports  of  the 
united  kingdom,  or  elsewhere  : "  and  the  powers  of  the  directors  were  defined  to  be, 
amongst  other  things,  "  the  building  or  purchasing  or  hiring  of  such  steam-vessels 
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as  they  should  see  fit,"  "  the  selling  and  letting  to  hire  and  chartering  of  the 
\  essels,"  "  the  general  conduct  and  management  of  the  business  of  the  company," 
and  "  the  controlling,  managing,  and  regulating,  in  all  other  respects  except  as  by 
those  presents  otherwise  provided,  of  all  matters  relating  to  the  company,  and  the 
affairs  thereof." — The  directors,  thinking  it  expedient  to  sell  all  the  vessels  belonging 
to  the  company,  employed  the  plaintiffs,  ship-brokers,  to  procure  a  purchaser.  The 
plaintiffs  accordingly  negotiated  a  sale  of  the  vessels  upon  the  terms  fixed  by  the 
directors,  with  one  C. ;  the  negotiation,  however,  went  off,  upon  an  objection  urged 
by  C.'s  solicitor  that  the  directors  had  no  power  to  sell  the  whole  of  the  vessels, 
except  in  the  event  of  the  winding  up  of  the  company  with  the  consent  of  the 
shareholders — which  had  not  been  obtained. — Held,  that  the  plaintiffs  were  not, 
under  the  circumstances,  entitled  to  maintain  an  action  against  the  directors  upon 
an  implied  warranty,  that  they  had  authority  to  sell,  which  in  point  of  fact  they 
had  not. — Qua;re,  as  to  the  measure  of  damages  in  such  a  ease,  if  the  action  had 
been  maintainable! 

This  was  an  action  for  an  alleged  breach  of  an  implied  warranty  by  the  defendants 
that  they  had  authority  to  sell  certain  ships. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  being  ship-brokers, 
whose  business  consisted  of  introducing  merchants  desirous  of  purchasing  or 
chartering  ships  to  ship-owners  having  ships  for  sale  or  charter,  and  of  negotiating 
business  between  such  merchants  and  ship-owners,  for  certain  commission  to  be  paid 
to  the  plaintiffs  in  that  behalf,  the  defendants  [349]  representing  themselves  as 
directors  of  and  as  acting  for  and  on  behalf  of  a  certain  company  called  the  General 
Iron  Screw  Collier  Company,  Limited,  and  also  representing  that  the  said  company 
was  ready  and  willing  to  sell  certain  ships  belonging  to  the  said  company,  and  was 
desirous  of  meeting  with  a  purchaser,  in  consideration  that  the  plaintiffs  as  such 
brokers  would  take  instructions  from  the  defendants  as  directors  of  the  said  company, 
and  would  through  the  defendants,  as  representing  the  said  company,  agree  with  the 
said  company  to  render  and  would  render  to  the  said  company  their  services  as 
brokers  as  aforesaid  in  endeavouring  to  obtain  a  purchaser  for  the  said  ships,  upon  the 
terms  that  if  the  plaintiffs  should  be  successful  in  introducing  a  purchaser  who  actually 
closed  a  bargain  with  the  said  company  for  the  purchase  of  the  said  ships,  the  plaintiffs 
should  be  paid  by  the  said  company  a  commission  of  51.  per  cent,  upon  the  amount  of  the 
purchase-money,  but  that  if  the  plaintiffs  should  not  so  succeed,  then  that  they  should 
be  paid  nothing  for  their  services,  the  defendants  warranted  that  they  had  power  and 
authority  to  give  such  instructions  on  behalf  of  the  said  company,  and  to  effect  an 
agreement  between  the  said  company  and  the  plaintiffs  on  the  terms  aforesaid  :  Aver- 
ment, that  the  plaintiffs  did  take  instructions  from  the  defendants,  and  agreed  to  the 
said  terms,  and  they  expended  great  time,  trouble,  and  expense  in  rendering  their 
services  for  the  purposes  aforesaid,  and  in  negotiating  the  terms  of  purchase  between 
the  defendants  as  representing  the  said  company  and  certain  merchants  introduced 
by  the  plaintiffs  as  willing  to  become  purchasers  of  the  said  ships,  and  the  said 
merchants  introduced  by  the  plaintiffs  were  ready  and  willing  ami  offered  in  purchase 
the  said  ships  from  the  said  company  upon  terms  finally  concluded  and  agreed  upon 
between  them  and  [3603  the  defendants  ;ls  representing  the  said  company;  and  the 
plaintiffs  performed  all  conditions  precedent,  and  all  times  elapsed,  and  all  matters 
and  things  were  done  and  happened  to  entitle  the  plaintiffs  to  have  the  said  warranty 
performed  and  complied  with  on  the  part  of  the  defendants  :  Breach,  that  the  defen- 
dants broke  their  warranty,  in  this  respect,  that  they  had  do  authority  or  powei  to 
give  such  instructions  on  behalf  of  the  said  company,  nor  to  make  an  agreement  for 
the  said  company  with  the  plaintiffs  on  the  terms  aforesaid;  by  reason  whereof  the 
said  supposed  agreement  between  the  said  company  and  the  plaintiffs  was  not  the 
agreement  of  the  said  company,  nor  binding  upon  it,  and  was  repudiated  by  the  said 
company;  and  the  plaintiffs'  sail  I  time,  trouble,  and  expense  were  wholly  thrown 
away,  and  it  was  impossible  for  the  plaintiffs  to  earn  anything  under  the  said  suppo  ed 
agreement,  as  they  otherwise  might  and  would  have  done  had  the  same  been  the 
agreement  of  the  said  company. 

The  second  oounl  stated,  thai  the  plaintiffs  being  such  brokers  as  in  the  first  count 
mentioned,  and  the  defendants  representing  themselves  t<>  be  directors  and  acting 
on  behalf  of  the  said  company  as  in  that  count  mentioned,  and  also  representing  that 
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the  said  company  was  ready  and  willing  to  sell  certain  ships  belonging  to  the  said 
company,  and  was  desirous  of  meeting  with  a  purchaser,  in  consideration  that  the 
plaintiffs  would  agree  with  the  said  company,  through  the  defendants  as  representing 
it,  to  render  their  services  as  such  brokers  in  endeavouring  to  find  and  introduce  a 
purchaser  for  the  said  ships,  upon  the  terms  of  being  paid  a  commission  of  51.  per 
cent,  upon  the  amount  of  the  purchase-money  if  they  were  successful  in  finding  and 
introducing  a  merchant  who  actually  became  a  purchaser  of  the  said  ships,  and  of 
being  paid  nothing  for  their  trouble  if  not  so  successful  ;  [351]  and  in  further  con- 
sideration of  the  plaintiffs'  finding  and  introducing  to  the  defendants,  as  representing 
the  said  company,  a  merchant  who  was  desirous  of  purchasing  the  said  ships,  and  of 
.he  plaintiffs'  carrying  on  a  negotiation  between  such  merchant  and  the  defendants, 
and  inducing  the  said  merchant  to  accept  the  terms  and  conditions  of  purchase  required 
by  the  defendants  on  behalf  of  the  said  company,  and  of  the  plaintiffs'  procuring  the 
said  merchants  to  finally  close  and  agree  with  the  defendants  as  representing  the  said 
company,  upon  the  said  terms  and  conditions,  and  to  bind  themselves  with  the  defen- 
dants as  representing  the  said  company,  to  purchase  the  said  ships  upon  the  said 
terms, — the  defendants  promised  and  warranted  to  and  with  the  plaintiffs,  that  they 
the  defendants  had  authority  and  power  to  make  the  said  agreement  between  the  said 
company  and  the  plaintiffs,  and  also  to  effect  the  said  agreement  for  the  said  company 
for  the  sale  of  the  said  ships  :  Averment,  that  the  plaintiffs  afterwards  entered  upon 
the  said  services,  and  introduced  to  the  defendants  certain  merchants  who  were 
desirous  of  purchasing  the  said  ships,  and  the  plaintiffs  carried  on  a  negotiation 
between  the  defendants  and  the  said  merchants  in  order  to  bring  the  parties  to  an 
agreement  upon  the  terms  and  conditions  of  purchase,  and  succeeded  in  inducing  the 
said  merchants  to  accept  the  terms  and  conditions  required  by  the  defendants,  and 
the  said  merchants  and  the  defendants  on  behalf  of  and  as  representing  the  said 
company  finally  closed  and  agreed  upon  the  terms  and  conditions  of  the  said  purchase, 
and  the  said  merchants  bound  themselves  to  purchase  upon  such  terms  and  conditions, 
and  to  pay  a  larj;e  sum  of  money  for  the  said  ships,  to  wit,  the  sum  of  60,0001.  ;  and 
the  plaintiffs  performed  all  conditions  precedent,  and  all  times  elapsed,  and  all  matters 
and  things  were  done  [352]  and  happened  to  entitle  them  to  have  the  said  promise 
and  warranty  on  the  part  of  the  defendants  performed  and  complied  with  ;  Yet  the 
defendants  broke  their  said  promise  and  warranty,  in  this  respect,  that  they  had  no 
power  or  authority  to  make  the  said  agreement  for  the  said  company  with  the  plain- 
tiffs as  aforesaid  ;  and  also  that  they  had  no  power  or  authority  to  make  the  said 
contract  for  the  company  for  the  sale  of  the  said  ships  to  the  said  merchants  so  intro- 
duced by  the  plaintiffs  as  aforesaid  :  by  reason  whereof  the  plaintiffs  had  no  agreement 
with  the  said  company  for  the  payment  to  them  of  the  said  commission  upon  the 
terms  aforesaid,  nor  was  there,  for  the  like  reasons,  any  contract  between  the  said 
company  and  the  said  merchants  for  the  purchase  of  the  said  ships,  as  there  otherwise 
would  have  been ;  and  by  reason  of  the  premises  the  plaintiff's  have  lost  the  benefit 
of  the  said  contract,  and  had  not  become  entitled  to  the  said  commission,  as  they 
otherwise  would  have  been,  and  their  trouble  and  labour  and  expense  had  all  been 
thrown  away  and  lost. 

There  was  also  a  count  for  money  payable  by  the  defendants  to  the  plaintiffs  for 
work  done  and  materials  provided  by  the  plaintiffs  for  the  defendants  at  their  request, 
and  also  for  commission  of  right  due  and  owing  and  by  the  defendants  agreed  to  be 
paid  by  them  to  the  plaintiff's  for  negotiating  the  sale  of  ships  of  the  defendants. 

The  defendants  pleaded, — first,  to  the  first  count,  that  they  did  not  warrant  as 
alleged, — secondly,  to  the  second  count,  that  they  did  not  promise  or  warrant  as 
therein  alleged, — thirdly,  to  the  first  and  second  counts,  that  they  were  not  guilty 
of  any  breach  of  warranty  as  in  those  counts  respectively  alleged, — fourthly,  to  the 
residue  of  the  declaration,  never  indebted  :  whereupon  issue  was  joined. 

[353]  The  cause  was  tried  before  Willes,  J.,  at  the  sitting  in  London  after  last 
Trinity  Term.  The  plaintiffs  are  ship-brokers  carrying  on  business  in  Leadenhall 
Street,  London,  under  the  firm  of  Wilson,  Barton,  &  Slater.  The  defendants  were 
six  of  the  nine  directors  of  a  company  called  the  General  Iron  Screw  Collier  Company, 
Limited.  The  action  was  brought  for  (in  the  first  count)  an  alleged  breach  of  warranty 
by  the  defendants  that  they  had  authority  on  behalf  of  the  company  to  employ  the 
plaintiffs  as  ship-brokers  to  negotiate  a  sale  of  certain  ships  belonging  to  the  company  ; 
and,  in  the  second  count,  for  an  alleged  breach  of  warranty  by  the  defendants  that 
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they  had  authority  to  agree  to  sell  the  ships:  and  under  t Ii l-  indebitatus  count  the 
plaintiffs  claimed  30001.,  being  a  commission  of  5  per  cent,  on  iiu,oool.,  the  sum  at 
which  they  had  found  a  purchaser  for  the  twelve  ships  of  the  company. 

The  General  Iron  Screw  Collier  Company  was  established  in  1852,  and  was 
provisionally  and  afterwards  completely  registered  under  the  Joint  Stock  Companies 
Act,  1854.  The  object  for  which  the  company  was  formed  was,  to  build  or  purchase 
iron  steam-vessels,  to  be  engaged  in  the  transport  of  coals  or  other  merchandize.  The 
capital  was  to  be  250,0001.,  divided  into  50,000  shares  of  51.  each.  A  deed  of  settle- 
ment in  the  ordinary  form  was  prepared  and  executed  by  the  requisite  number  of 
shareholders,  and  duly  registered  ;  and  thus  the  company  was  incorporated  in  accord- 
ance with  the  statute  7  &  6  Vict.  c.  110. 

The  clauses  of  the  deed  of  settlement  material  to  the  present  case  were  the 
following : — 

Clause  3.  "That  the  business  of  the  company  is  and  shall  be,  to  build  or  purchase 
and  own  or  hire  iron  steam-vessels  with  the  screw  propellor  or  other  means  of  propul- 
sion, and  to  use  or  let  upon  hire  the  same  for  the  purpose  of  the  transport  of  the 
coals  or  other  mer-[354]-chandize  from  any  port  or  ports  in  the  united  kingdom  of 
Great  Britain  and  Ireland,  or  elsewhere,  to  any  other  port  or  ports  in  the  united 
kingdom  of  Great  Britain  and  Ireland,  or  elsewhere." 

Clause  (i.  "  No  person  except  a  person  from  time  to  time  expressly  authorized  by 
these  presents,  or  by  a  board,  so  to  do,  shall  have  any  authority  to  enter  into  any 
contract  so  as  to  bind  the  company  thereby." 

Clause  94.  "  The  directors  shall  be  intrusted  with  and  exercise  and  perform  the 
following  powers  and  duties,  to  wit, — 

"  2.  The  building  or  purchasing  or  hiring  of  such  steam-vessels  as  they  see  fit, 
with  all  requisite  engines  and  apparatus. 

"  4.  The  repairing  and  renewal  of  the  vessels,  engines,  and  apparatus. 

"5.  The  selling  and  letting  to  hire  and  chartering  of  the  vessels. 

"  7.  The  general  conduct  and  management  of  the  business  of  the  company. 

"  15.  The  entering  into  contracts  for  the  company,  and  the  altering,  rescinding,  or 
abandoning  of  the  same,  and  the  contracting  on  behalf  of  the  company  of  such  debts 
and  liabilities  as  may  be  necessary  in  transacting  the  business  of  the  company,  including 
the  accepting,  indorsing,  and  making  of  such  bills  of  exchange  and  promissory  notes 
as  may  lie  requisite  in  the  course  of  the  business  of  the  company. 

"32.  The  controlling  managing,  and  regulating  in  all  other  respects,  except  as  by 
these  presents  otherwise  provided,  of  all  matters  relating  to  the  company  and  the 
affair  thereof." 

The  dissolution  of  the  company  (subject  to  the  provisions  of  the  Joint  Stock 
Companies  Act,  1856,  1!)  &  20  Vict.  c.  47)  was  provided  for  by  the  following 
clauses : — 

[355]  Clause  161.  "That  an  absolute  dissolution  of  the  company  shall  be  made 
only  under  the  following  circumstances,  that  is  to  say,  if  a  resolution  for  that  purpose 
shall  be  reduced  into  writing,  and  shall  be  twice  read  and  put  to  the  vote,  and  shall 
be  carried  each  time  by  a  majority  of  at  least  two  thirds  in  number  of  the  shareholders 
present  personally  or  by  proxy,  holding  among  them  at  least  two  thirds  of  the  shares 
of  the  company,  at  an  extraordinary  general  meeting, — and  if  such  resolution  shall 
be  confirmed  by  a  like  majority  at  a  subsequent  extraordinary  general  meeting  to  be 
held  after  the  expiration  of  fourteen  days,  but  before  the  expiration  of  fourteen  days 
next  after  the  general  meeting  at  which  such  first  resolution  shall  have  been  passed, 
— then  the  company  shall  be  dissolved,  and  it  is  hereby  declared  to  be  dissolved 
accordingly,  from  the  date  of  such  second  general  only  meeting,  except  for  the  purposes 
mentioned  in  the  next  following  article,  and  without  prejudice  thereto." 

Clause  162.  "That,  in  case  of  a  dissolution,  the  directors  shall,  with  all  con- 
venient speed,  and  they  are  hereby  im  powered  to  call  in,  sell,  dispose  of,  and  convert 
into  money  all  such  parts  of  the  estate  and  effects  of  the  company  as  shall  not  already 
consist  of  money  ;  and  a  general  account  and  valuation  shall  be  made  by  the  directors 

of   the   said    estate,  effects,  and    proreeds   of   such    sale-   and    conversion,   which    account 

and  valuation  shall  be  submitted  to  an  extraordinary  general  meeting  to  be  held  for 

the  purpose,  and,  when  approved  by  such  meeting,  it  shall  be  binding  upon  the  share 
holders:   and,  upon    settling   such    final   accounts,  all  the    surplus   estate   and  effects,  if 

any,  of  the  company,  shall  lie  divided,  ordered,  and  disposed  of,  after  payment  of  all 
C.  P.  xx.— 16* 
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just  demands  upon  the  company,  among  the  shareholders,  in  proportion  to  their 
respective  shares ;  provided  always,  that  no  shareholder  who  shall  not  put  in  his 
claim,  and,  if  required,  establish  his  title  to  the  [356]  share  of  such  surplus  falling 
due  to  him,  within  two  years  after  the  extraordinary  general  meeting  held  for  winding 
up  the  company's  affairs,  shall  be  entitled  to  any  share  or  interest  therein,  but  the 
same  shall  be  applied  and  divided  as  part  of  the  surplus  capital  of  the  company,  for 
the  benefit  and  among  the  then  ascertained  parties  among  whom  the  rest  of  the  capital 
shall  be  distributable  ;  provided  always,  that,  notwithstanding  such  resolution  for  the 
dissolution  of  the  company  having  been  passed  as  hereinbefore  provided,  these  presents, 
and  all  the  privileges,  rights,  and  liabilities  of  the  shareholders  shall  continue  in  full 
force,  until  the  atfiairs  of  the  company  shall  have  been  fully  wound  up,  and  the  whole 
of  the  debts,  credits,  assets,  and  property  of  the  company  paid,  got  in,  realized,  and 
divided  as  aforesaid,  and  for  these  purposes  and  until  such  time  as  aforesaid,  the 
company  shall  be  and  be  deemed  and  taken  to  be  still  subsisting  and  undissolved,  any 
such  resolution  as  aforesaid  and  anything  hereinbefore  mentioned  to  the  contrary 
notwithstanding." 

At  the  beginning  of  1858,  it  being  found  difficult  to  find  advantageous  employ- 
ment for  the  company's  vessels,  and  the  shareholders  becoming  dissatisfied,  an 
extraordinary  general  meeting  of  the  company  was  held,  at  which  it  was  resolved 
"  that  the  directors  be  instructed  to  sell  the  vessels  and  realize  the  property  of  the 
company  with  as  little  delay  as  is  consistent  with  the  interests  of  the  shareholders, 
and  that  meanwhile  the  business  be  conducted  as  usual,  but  with  due  regard  to  the 
object  of  this  resolution  ; "  and  a  committee  was  appointed  "  to  advise  with  the 
directors  for  the  purpose  of  carrying  out  the  above  resolution." 

In  October,  1859,  the  plaintiff's  applied  to  the  directors  proposing  to  assist  them 
in  the  sale  of  their  vessels,  twelve  in  number ;  and,  after  considerable  [357]  negotia- 
tion, and  various  offers  had  been  made  and  rejected,  a  contract  was  ultimately  made, 
through  the  plaintiffs'  intervention,  with  one  Capper,  the  secretary  to  the  Victoria 
Dock  Company,  for  the  sale  of  the  whole  of  the  vessels  to  him  for  60,0001., — one  of 
the  terms  of  the  bargain  being  that  "  a  commission  of  51.  per  cent,  upon  the  amount 
of  purchase-money  should  be  paid  by  the  sellers  to  Messrs.  Wilson,  Barton,  &  Slater 
(the  plaintiffs),  as  the  several  instalments  are  discharged." 

A  draft  contract  was  prepared  and  was  submitted  to  Mr.  Capper  and  the  other 
parties  interested  in  the  purchase,  and  to  their  solicitors.  The  latter  objected  that 
the  directors  had  no  power  to  sell  the  ships  without  the  consent  of  the  shareholders, 
inasmuch  as  the  sale  of  the  whole  of  the  fleet  was  virtually  a  dissolution  of  the 
company.  A  discussion  took  place  with  the  board  of  directors  as  to  this  difficulty. 
The  directors  expressed  tbeir  willingness  to  enter  into  the  contract,  but  the  proposed 
purchasers  declined  to  do  so,  unless  the  directors  would  bind  themselves  to  obtain  the 
consent  of  the  shareholders.     This  the  directors  would  not  undertake  to  do. 

On  the  21st  of  December,  1859,  an  extraordinary  general  meeting  of  the  share- 
holders was  held,  when  a  resolution  was  moved,  "that  it  is  expedient  that  the  offer  for 
the  purchase  of  the  company's  vessels  referred  to  in  the  directors'  report  be  accepted." 
The  assent  of  a  sufficient  number  of  shareholders,  pursuant  to  the  161st  clause  of  the 
company's  deed,  not  having  been  obtained,  the  resolution  was  negatived. 

The  plaintiffs  thereupon  demanded  30001.  for  their  commission  for  procuring  a 
purchaser ;  and,  their  demand  not  being  complied  with,  brought  this  action  against 
the  directors. 

On  the  part  of  the  defendants,  it  was  submitted  that  [358]  the  actioii  was  not 
maintainable  ;  that  there  was  no  complete  contract  entered  into  between  the  director 
and  Mr.  Capper,  but  all  rested  in  proposal,  which  ultimately  went  off,  and  therefore 
no  commission  was  earned  (Broad  v.  Thomas,  1  Moore  &  P.  732,  7  Bingh.  99,  4  C.  &  P. 
338) ;  that  there  was  no  warranty  by  the  defendants  that  they  had  authority  to  sell, 
— the  fact  of  authority  being  no  more  in  their  knowledge  than  in  that  of  the  plaintiffs, 
the  deed  of  settlement  being  registered  and  accessible  to  all  the  world  ;  that,  if  any 
one  was  liable  at  all,  it  would  be  the  company,  and  not  the  directors  (a) ;  that  there 
was  no  evidence  to  sustain  the  breach, — the  objection  of  the  purchasers  to  complete 
the  bargain  being  unfounded,  inasmuch  as  the  directors  had  ample  authority  under 

(a)  An  action  had  originally  been  brought  against  the  company,  but  afterwards 
discontinued. 
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the  deed  regulating  the  affairs  of  the  company  to  sell  their  ships  as  they  might  think 
best  for  the  interests  of  the  shareholders  ;  and  that  the  sale  even  of  the  whole  of  their 
fleet  would  not  necessarily  be  a  dissolution  of  the  company,  for  they  might  well  carry 
on  their  business  without  being  possessed  of  a  single  vessel  of  their  own,  and  the 
1  (1 1st  clause  only  coming  into  operation  in  the  event  of  a  resolution  being  come  to  by 
the  shareholders  finally  to  dissolve  the  company. 

The  learned  judge  reserved  to  the  defendants  leave  to  move  to  cuter  a  verdict  for 
them  upon  these  points,  in  the  event  of  the  jury  finding  for  the  plaintiffs  :  and,  as  to 
the  damages,  he  told  the  jury  that,  although  the  plaintiffs  were  not  absolutely  entitled 
to  recover  the  30001.  as  commission,  it  was  for  them  to  say  whether  there  was  any 
reason  why  they  should  not  recover  that  sum,  if  they  (the  jury)  thought  they  had 
lost  it  by  the  wrongful  act  of  the  defendants, — rather  intimating  that  he  should  be 
surprized  if  the  jury  gave  less. 

[359]  '1'he  jury  having  found  for  the  plaintiff,  damages  30001., 

Montagu  Smith,  Q.  0.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  pursuant  to  the  leave  reserved,  on  the  grounds  "that  the 
contracts  and  warrants  alleged  in  the  first  and  second  counts  of  the  declaration  were 
not  proved ;  that  the  evidence  did  not  support  such  counts,  either  as  regards  the 
consideration  or  the  promises  alleged  ;  that  the  breaches  in  these  counts  were  not 
proved  ;  that  the  defendants  had  authority  for  the  instructions  given  to  the  plaintiffs  ; 
that  the  defendants  had  authority  to  sell  the  ships  ;  and  that  there  was  no  evidence 
of  the  employment  of  the  plaintiffs  by  the  defendants,  to  support  the  common  counts  ;  " 
or  for  a  new  trial,  on  the  grounds  "that,  on  the  question  of  damages,  the  judge  should 
have  directed  the  jury  as  to  the  principle  on  which  damages  should  be  assessed  ;  and 
that  the  damages  were  excessive,  and  not  supported  by  the  evidence." 

Bovill,  tL».  G.,  Lush,  Q.  C,  and  Watkin  Williams,  shewed  cause.  The  defendants, 
when  they  employed  the  plaintiffs  to  procure  a  purchaser  for  their  fleet,  professed  to 
have  authority  on  behalf  of  the  company  to  sell,  not  a  word  being  said  about  the 
necessity  of  obtaining  the  assent  of  the  shareholders.  The  defendants,  relying  upon 
that  profession,  procured  a  purchaser ;  but  the  contract  could  not  be  carried  into 
effect,  because  the  shareholders  did  not  concur.  In  Collen  v.  WrigM,  7  Ellis  &  B.  301, 
W.  signed  a  written  agreement,  describing  himself  in  the  signature  as  agent  to  G., 
whereby  he  agreed  with  C.  that  a  lease  should  be  granted  to  C.  of  a  farm  belonging 
to  Gr.  C.  and  W.  both  believed  that  W.  had  authority  from  G.  to  make  [360]  the 
agreement :  in  fact  W.  had  no  such  authority.  G.  refusing  to  grant  the  lease,  C.  filed 
a  bill  against  G.  for  specific  performance  ;  and,  after  G.  had  put  in  his  answer  denying 
W.'s  authority,  G.  gave  notice  to  W.  of  the  suit  and  ground  of  defence,  and  that 
C.  would  proceed  with  the  suit  at  W.'s  expense,  unless  W.  gave  him  notice  not 
further  to  proceed  ;  and  that  G.  would  bring  an  action  against  W.  for  damages  in  the 
event  cither  of  the  bill  being  dismissed  on  the  ground  of  defence  set  up,  or  of  W. 
requiring  G.  not  further  to  proceed.  W.  answered,  repudiating  his  liability  to  G.  The 
bill  was  dismissed  on  the  ground  of  defence  set  up.  On  a  special  setting  out  the 
above  circumstances,  with  liberty  to  the  court  to  draw  inferences  of  fact, — it  was  held 
that  G.  was  entitled  to  maintain  an  action  against  \Y.  as  for  breach  of  a  promise 
that  W.  had  the  authority.  "There  can  be  no  doubt,  '  said  Lord  Campbell,  "that  the 
testator  asserted  that  he  hail  authority  to  let  the  property  on  the  terms  to  which  he 
agreed.  That  is  a  promise  ami  a  warranty.  Might  he  not  then  have  been  sued  on 
the  warranty,  although  he  believed  it  to  be  true?  If  he  induced  the  plaintiff  to  ail 
upon  it,  he  was  bound.  It  is  broken,  since  the  testator  had  not  authority.  A  lawful 
promise  having  been  broken,  why  should  not  there  be  an  action  upon  it,  although 
there  had  been  no  bad  faith  1  I  should  clearly  be  (if  opinion  tli.it  such  action  lay, 
even  without  the  authority  of  Randell  v.  Trimen,  L8  C.  I>.  786.  But  that  case  is  an 
express  authority."  Ami  that  decision  was  affirmed  by  the  Exchequer  Chamber 
(8  Ellis  &  I!.  647),  Cockburn,  C.  J.,  dissenting.  Bui  it  (rill  '»•  contended  thai  the 
directors  had  power  to  enter  into  the  contract  in  question,  and  that  that  is  shewn  by 
the  deed  of  settlement,  particularly  by  the '.nth  clause:  and,  further,  it  will  be  con 
tended  that,  if  the  deed  did  not  give  them  power,  the  plaint  ills,  who  like  all  the  rest  of 

[361]  the  public  bad  a  right  of  access  to  it,  must  be  presumed  to  have  been  cognisant 
of  its  contents.  This  contract,  however,  was  nol  an  exercise  of  the  powers  of  the 
directors  under  the  94tb  clause  :  it  was  not  a  sale  in  the  ordinary  course  of  the  conduct 
of  the  business  of  the  company  ;  but  rather  a  dissolution  of  the  company  under  clauses 
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161  and  162,  without  the  required  formalities.  In  the  one  ease,  the  directors  would 
have  power,  if  their  fleet  were  too  large,  to  dispose  of  one  or  more  of  the  vessels  ;  but 
the  company  could  not  be  dissolved  without  pursuing  the  course  prescribed  by  those 
clauses:  Ernest  v.  NichoUs,  6  House  of  Lords  Cases,  401.  Although  every  person 
dealing  with  a  joint-stock  company  is  presumed  to  be  aware  of  the  provisions  of  the 
deed  of  settlement  under  which  it  is  constituted,  he  is  not  bound  to  be  cognizant  of 
all  the  internal  arrangements  of  the  company  :  Smith  v.  Tin  Hull  Glass  Company,  11  C. 
B.  897  ;  The  Royal  British  Bank  v.  Turqvand,  6  Ellis  &  B.  327  ;  Agm  v.  /'//<  Athenamm 
Life  Assurance  Society,  ante,  vol.  2,  p.  725  ;  The  Athenceum  Life  Insurance  Company  v. 
Pooley,  28  Law  J.,  Ch.  119;  Ellis  v.  Col  man,  25  Beavan,  662;  The  Prince  of  Wales 
Assurance  Company  v.  Harding,  1  Ellis,  B.  &  E.  183,  221.  In  The  Royal  British  Bank 
v.  Turquand,  Jervis,  C.  J.,  in  delivering  the  judgment  of  the  court  of  error,  says  :  "  We 
may  now  take  for  granted  that  the  dealings  with  these  companies  are  not  like  dealings 
with  other  partnerships,  and  that  the  parties  dealing  with  them  are  bound  to  read  the 
statute  and  the  deed  of  settlement.  But  they  are  not  bound  to  do  more.  And  the 
party  here,  on  reading  the  deed  of  settlement,  would  find,  not  a  prohibition  from 
borrowing,  but  a  permission  to  do  so  on  certain  conditions.  Finding  that  the 
authority  might  be  made  complete  by  a  resolution,  he  would  have  a  right  to  infer  the 
fact  of  a  resolution  autho-[362]-rizing  that  which  on  the  face  of  the  document 
appeared  to  be  legitimately  done."  And  in  The  Prince  of  Wales  Assuranct  Company 
v.  Harding,  Lord  Campbell,  referring  to  Smith  v.  The  Hull  Glass  Company,  observes, — 
"Maule,  J.,  there  says,  that,  although  persons  who  contract  with  directors  acting 
under  stat.  7  tV  8  Vict.  c.  110,  must  be  taken  to  be  cognizant  of  the  extent  of  the 
authority  conferred  upon  them,  'it  by  no  means  follows  that  they  are  to  be  taken  to 
be  cognizant  of  all  the  proceedings  of  the  board  of  directors.'"  Applying  those 
principles  here,  the  plaintiff's,  receiving  from  the  directors  of  this  company  instructions 
to  offer  their  vessels  for  sale,  had  a  right  to  suppose  that  the  directors  had  armed 
themselves  with  the  authority  of  the  shareholders  to  carry  the  contract  into  effect. 
That  there  was  a  complete  agreement  come  to  between  Mr.  Capper  and  the  directors, 
is  clear  from  the  cases  of  Foieh  v.  Freeman,  9  Yes.  351  ;  Ridgway  v.  Wharton,  6  House 
of  Lords  Cases.  238,  2(14,  2.S7  ;  Barker  v.  Allan,  5  Hurlst.  &  X.  (il.  Then,  assuming 
that  the  action  is  maintainable,  what  damages  are  the  plaintiffs  entitled  to  recover? 
The  failure  in  carrying  out  the  contract  having  occurred  through  the  fact  that  the 
directors  had  not  the  authority  they  professed  to  have,  the  true  measure  of  damages, 
it  is  submitted,  is  the  amount  the  plaintiffs  would  have  received  if  the  contract  had 
been  carried  out:  per  Willes,  J.,  in  Prickett  v.  Bagder,  ante,  vol.  i.,  p.  296:  Lochwood 
v.  Lerick,  ante,  vol.  viii.,  p.  603. 

Montagu  Smith,  Q.  C,  Honyman,  and  F.  M.  White,  in  support  of  the  rule,  were 
not  called  upon. 

Cur.  adv.  wilt. 

Ekle,  C.  J.  The  plaintiffs  sue  for  a  breach  of  con-[363]-tract,  and  the  question 
on  which  we  decide  is,  whether  the  contract,  if  made,  was  broken.  The  defendants 
are  the  directors  of  a  limited  company.  The  company  made  a  contract  with  Mr. 
Capper  to  sell  to  him  twelve  ships.  The  contract  was  made  by  the  plaintiffs,  Messrs. 
Wilson,  on  behalf  of  the  buyer  ;  and  the  defendants  were  the  directors  who  according 
to  the  deed  of  the  company  acted  for  the  company.  The  sale  went  off  on  the  part  of 
Mr.  Capper,  because  the  twelve  ships  were  the  whole  of  the  company's  fleet,  and  the 
directors,  when  they  contracted  to  sell  the  ships,  had  the  purpose  of  proceeding  to 
dissolve  the  company  and  wind  up,  being  of  opinion  that  it  was  for  the  interest  of  all 
concerned  so  to  do.  Then,  had  the  directors  authority  I  By  the  deed,  s.  94,  they 
were  authorized  to  buy,  sell,  or  charter  ships.  By  s.  161,  the  mode  of  dissolution  is 
provided  for.  And  by  s.  162,  in  case  of  dissolution,  the  directors  must  sell  all  the 
stock,  and  wind  up.  Mr.  Capper  objected  that  the  general  authority  to  sell  under  s.  94 
did  not  authorize  the  directors  to  sell  all  the  ships,  if  they  had  the  purpose  of  dissolv- 
ing and  winding  up  :  but  a  sale  for  that  purpose  was  only  authorized  after  a  dissolu- 
tion ;  and,  as  there  was  no  dissolution,  they  had  no  authority  ;  and,  as  they  made  the 
contract  to  sell,  they  must  be  taken  to  have  acted  as  agents  for  themselves  and  other 
shareholders,  and  to  have  contracted  with  the  vendee  that  they  had  the  authority  of 
their  principals  so  to  contract,  and  to  have  broken  that  contract,  and  so  to  have  made 
themselves  liable  to  the  plaintiff's,  the  agents  of  Capper,  for  the  commission  which 
they  would  have  received  on  completion  of  the  sale. 
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I  am  of  opinion  that  the  plaintiffs  fail,  because,  as  to  the  contract  between  the 
company  and  Mr.  Capper,  I  think  it  was  a  contract  binding  on  the  company,  being 
made  under  the  general  authority  given  to  the  directors  to  sell  their  ships.  The 
authority  extended  to  sell  [364]  some  ships,  and,  if  some,  there  is  no  rule  of  law 

limiting  it  to  less  than  twelve,  or  to  a  part  only.  The  directors  have  the  duty  to 
protect  the  general  interests  of  the  shareholders  according  to  their  judgment.  If  the 
ships  could  only  be  navigated  at  a  loss,  they  may  let,  cease  to  navigate,  or  lav  them 
up,  or,  if  it  would  be  more  profitable,  sell.  If  they  sold,  they  might  keep  the  proceeds 
td  lie  re-invested  if  the  company  did  not  choose  to  dissolve,  or  to  be  distributed  in 
winding  up  if  they  did.  The  purpose  of  proceeding  to  dissolution  was  lawful,  and  it 
might  be  prudent  if  their  continuance  to  trade  would  be  a  loss.  I  therefore  think 
the  general  authority  extended  to  validate  the  sale. 

There  are  other  points  for  the  defendants  which  it  is  not  necessary  to  go  into,  as 
I  decide  on  this  question  for  them. 

WlLLES,  J.  I  am  entirely  of  the  same  opinion,  and  on  the  ground  on  which  my 
Lord  has  rested  his  judgment.  There  can  be  no  doubt  that  the  directors  have  in 
express  terms,  by  the  regulations  which  were  put  in  on  the  part  of  the  defendants,  the 
power  to  sell  the  vessels  of  the  company  ;  and  that  power  is  accompanied  by  another, 
to  be  found  in  the  32nd  article  of  clause  94,  viz.  "the  controlling,  managing,  and 
regulating  in  all  other  respects,  except  as  by  these  presents  otherwise  provided,  of 
all  matters  relating  to  the  company,  and  the  affairs  thereof.  They  have  power  in 
terms,  by  art.  5,  to  sell  the  vessels  belonging  to  the  company.  They  then  have  in 
the  same  clause  of  the  regulations  powers  given  not  affecting  that  authority  :  and  then 
they  have  power  conferred  on  them  in  the  most  sweeping  terms,  to  deal  with  all  other 
matters  in  which  the  company  are  interested.  Now,  there  could  be  no  doubt  that 
the  sale  was  prima  facie  within  the  authority  of  the  directors  :  but  it  is  said  that  that 
authority  is  [365]  taken  away  by  the  effect  of  Hi  1st  and  162nd  clauses  of  the  regula- 
tions, which  provide  for  the  case  of  a  dissolution  of  the  company  ;  and  it  is  said  that 
those  provisions  require,  as  they  unquestionably  do,  the  dissolution  of  the  company 
to  take  place  with  the  assent  of  a  certain  proportion  in  number  and  value  of  the  share- 
holders, and  that  the  assent  of  that  proportion  of  the  shareholders  had  not  been 
obtained  ;  and  it  is  further-  said  that  the  act  which  the  directors  did,  and  which  other- 
wise would  have  been  valid, — the  selling  or  endeavouring  to  sell  the  vessels, — became 
invalid  by  reason  of  their  intention  to  contravene  those  provisions  of  the  regulations 
which  point  to  a  dissolution  in  a  special  way,  by  effecting  a  dissolution  and  a  winding- 
up  in  some  other  and  irregular  way.  Then,  for  the  purpose  of  establishing  that,  there 
was  put  in  at  the  trial  the  report  of  the  directors  ;  and  it  is  said  that  that  indicates 
an  intention  on  their  part  to  wind-up  the  company,  and  without  such  a  resolution 
as  I  have  adverted  to  as  accessary  for  that  purpose,  and,  as  incidental  to  the  winding- 
up,  to  sell  the  whole  of  the  vessels  belonging  to  the  company,  and  to  proceed  to  dis- 
tribute the  proceeds.  Now,  I  apprehend,  when  that  report  of  the  directors  is  looked 
at,  it  bears  no  such  construction.  It  is  unquestionably  to  be  inferred  from  the  report 
that  the  directors  contemplated  the  winding-up  of  the  company  as  being  the  most 
beneficialcour.se  that  could  be  taken  for  the  shareholders.  There  can  be  no  doubt 
that  they  contemplated  the  turning  the  vessels  into  money,  as  being  an  act  which  was 
beneficial  to  the  shareholders,  and  which  would  be  beneficial  to  them  if  the  winding- 
up  took  effect.  There  is  nothing  in  the  case  from  beginning  to  the  end  to  shew  that 
the  act  of  selling  the  vessels  was  an  act  prejudicial  to  the  shareholders,  assuming  that 
that  winding  up  had  not  taken  place:  I  am  unable  to  find  in  the  [366]  evidence  from 
beginning  to  end  anything  to  shew  that  the  act  of  the  directors  in  selling  these  twelve 
vessels  for  60,0001.  was   an   act,  well  in  itself,  taken   apart    from  the  consideration  of 

winding-up,  which  could  be  prejudicial.     I  do  not  find  that  the  vessels  were  sold  at 

an  under  value.  I  do  find  that  they  were  sold  at  the  price  which  was  put  upon  them 
by  the  directors.  'I  he  plaint  ill's  obtained  a  purchaser  at  the  price  which  the  directors 
themselves  desired,  of  course  acting  for  their  own  interests  as  well  as  for  the  interest 
of  the  other  members  of  the  company,  to  put  upon  them.  The  question,  therefore,  is 
reduced  to  this,  whether  the  intention  in  the  minds  of  the  directors,  and  the  desire 
which  they  had  to  wind  up  the  company,  makes  that  an  unauthorized  act  which  other- 
wise would  have  been  an  authorized  act.  I  apprehend  that  that  question  may  be  very 
readily  answered.  There  is  nothing  to  answer  it  in  the  regulations.  We  must  look, 
therefore,  to  the  general  rules  of  law.     Now,  I  apprehend  it  is  a  rule,  that  the  validity 


494  WILSON    V.   MIERS  10  C.  B.  (N.  S.)  367. 

of  a  person's  acts  is  to  be  decided  upon,  not  by  what  he  says  as  indicating  the  inten- 
tions that  are  passing  in  his  mind  at  the  time  the  act  is  done,  but  by  the  authority 
which  he  has  ;  and  that  authority,  as  I  have  already  shewn,  does  in  this  case  in  terms 
warrant  the  act.  Then  I  apprehend  there  is  another  principle  of  law  which  applies, 
and  which  makes  this  transaction  valid, — that  the  court  is  not  to  assume  that  parties 
propose  to  carry  their  intentions  into  effect  by  illegal  means,  if  their  intentions  can 
be  carried  into  effect  by  legal  means.  There  is  no  presumption  that  the  directors  did 
in  this  case  intend,  of  their  own  heads,  and  without  consulting  the  company,  to  effect 
a  winding-up.  The  court  ought  rather  to  presume  that  the  directors  would  have  been 
well  advised,  and  would  have  acted  according  to  their  duty  ;  and,  on  obtaining  the 
60,0001.,  instead  of  proceeding  [367]  forthwith  to  make  a  winding-up  of  their  own 
authority,  they  would  have  held  a  meeting,  and  taken  the  opinion  of  the  shareholders, 
as  they  were  bound  to  do,  on  the  subject.  If  the  opinion  of  the  shareholders  was  in 
favour  of  the  winding-up,  the  winding-up  would  take  place  ;  and  if  it  was  not  in 
favour  of  the  winding-up,  there  would  be  60,0001.  to  the  credit  of  the  company, 
which  might  be  used  for  the  purpose  of  carrying  on  its  concerns :  and,  looking  at  the 
account  which  is  annexed  to  the  report,  I  find  other  sums  standing  under  similar 
circumstances  to  the  credit  of  the  company, — smaller  sums,  no  doubt,  but  still  sums 
which  would  have  been  standing  on  the  same  footing  as  the  60,0001.  would  have  stood 
on,  if  it  had  been  paid  and  carried  to  the  account  of  the  company  at  their  bankers'. 
It  appears  to  me  that  we  should  be  violating  both  those  principles  of  law,  if  we  came 
to  the  conclusion  that  the  intention  of  the  directors  affected  the  validity  of  their  acts 
as  regards  third  persons  ;  or  if  we  held  that  the  directors  must  necessarily  be  presumed 
to  have  contemplated  carrying  their  intention  into  effect  in  an  unauthorized  way,  when 
they  might  have  done  so  in  an  authorized  way,  and  might  not  have  done  so  at  all  if 
the}'  had  not  afterwards  obtained  the  requisite  authority.  This  is  a  question  of 
business.  We  must  look  at  it,  therefore,  of  course  within  the  limits  of  the  law,  but 
still  look  at  it  in  a  practical  point  of  view.  The  question  might  be  easily  answered 
in  that  point  of  view  by  putting  a  case.  I  will  assume  the  very  case  which  has  arisen 
here,  according  to  the  statement  in  the  resolution.  I  will  assume  that  the  affairs  of 
the  company  had  fallen  into  what  I  may  call  a  questionable  state  ;  that  there  had  been 
discussions  amongst  the  shareholders  on  the  subject :  and  that  the  directors  had  been 
requested  by  a  resolution  of  the  majority  to  dispose  of  the  property  consistently  with 
the  interests  of  [368]  the  shareholders  ;  that  the  affairs  of  the  company  were  in  such 
a  state  that  it  required  the  exercise  of  considerable  discretion  to  determine  whether 
the  business  should  be  carried  on  at  a  loss  or  at  a  risk,  or  whether  the  property  should 
lie  disposed  of,  so  that  it  might  be  in  the  power  of  all  concerned  to  come  to  some  fresh 
resolutions  as  to  how  their  affairs  should  for  the  future  be  conducted.  And  I  will 
assume,  that,  at  a  period  when  delay  might  take  place  in  summoning  a  meeting  of 
the  shareholders  for  the  purpose  of  agreeing  to  a  dissolution,  an  opportunity  was 
afforded  for  selling  the  vessels  at  a  sum  which  it  could  not  be  hoped  would  readily  be 
obtained  for  them  at  a  subsequent  period.  I  apprehend,  under  those  circumstances, 
it  was  clearly  the  duty,  as  it  would  be  the  interest,  of  the  directors  to  realise  the 
vessels,  and  to  convert  them  into  money  at  that  favorable  price,  and  to  retain  the 
money  in  their  hands  until  the  opinion  of  the  shareholders  at  large  had  been  taken 
as  to  what  should  be  done  ;  and  I  am  not  aware  that  anything  more  has  been  done 
here  than  that.  I  apprehend  that  there  has  been  no  breach  of  duty  on  the  part  of 
the  directors.  I  do  not  see  that  they  have  done  anything  which  as  trustees  of  the 
property  of  the  company  they  were  not  fully  justified  in  doing.  I  see  they  have 
pursued  the  authority  in  the  deed  ;  and  I  apprehend  the  averment  in  the  plaintiffs' 
declaration,  that  they  were  without  authority  to  employ  them  for  the  purpose  for 
which  they  employed  them,  has  failed  ;  and  that  the  verdict  ought  to  be  entered  for 
the  defendants  on  the  issues  raised  on  such  authority,  and  also,  of  course,  upon  the 
general  plea  to  the  common  count.  That  would  follow  from  the  statement  that  I  have 
endeavoured  to  make  of  the  law  applicable  to  the  subject.  On  these  grounds,  therefore, 
it  appears  to  me  that  the  rule  ought  to  be  made  absolute. 
Rule  absolute, 
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[369]    Leader  and  Another  v.  Rhys.     May  2nd,  1861. 

|  s.  < '.  30  L.  J.  C.  P.  345  :  -1  L.  T.  330  ;  7  Jur.  X.  S.  1199;  9  W.  \l.  704:  at  Nisi  Prius, 
2  F.  <&  F.  399.  See  M'Grath  v.  Bourne,  1876, 1.  R.  10  C.  L.  164  ;  Serrao  v.  Noel,  1885, 
15  Q.  B.  D.  553.] 

In  an  action  for  the  hire  of  two  pianos,  with  a  count  in  detinue  for  the  pianos  themselves, 
the  defendant  paid  into  court  the  amount  due  for  the  hire,  and  (after  the  commence- 
ment of  the  action)  delivered  up  the  pianos.  At  the  trial,  the  jury  found  that  the 
value  of  the  pianos  was  1301.,  and  gave  a  verdict  for  the  plaintiff  for  Is.  damages 
mi  the  count  in  detinue: — Held,  that  the  plaintiff  was  entitled  to  costs,  under  the 
14  &  15  Vict.  c.  54,  s.  4,  the  cause  of  action,  at  the  time  of  its  commencement,  not 
being  one  for  which  a  plaint  could  have  been  entered  in  the  county-court. 

This  was  an  action  for  goods  sold  and  delivered  and  for  the  hire  of  goods,  with  a 
count  in  detinue  for  two  pianofortes.  The  writ  was  issued  on  the  10th  of  December, 
I860:  on  the  30th,  the  pianofortes  were  returned;  and  on  the  2nd  of  January, 
1861,  the  defendant  paid  into  court  61.  10s.  6d.,  a  sum  sufficient  for  the  hire  of  the 
pianofortes. 

At  the  trial  before  Byles,  J.,  at  the  sittings  at  Westminster  after  last  term,  the 
jury  found  that  the  value  of  the  pianofortes  was  1301. ;  and  they  returned  a  verdict 
for  the  plaintiff  with  Is.  damages  for  their  detention.  The  learned  judge  was  asked 
In  certify  to  give  the  plaintiffs  costs;  but  no  particular  statute  was  referred  to.  He 
declined  to  certify. 

Parry,  Serjt.  (with  whom  was  Lucius  Kelly)  now  moved  for  an  order  that  the 
plaintiff  recover  his  costs,  under  the  4th  section  of  the  15  &  16  Vict.  c.  54.  That 
section  repeals  the  13th  section  of  the  13  &  14  Vict.  c.  61,  and  enacts,  that,  "in  any 
action  in  which  the  plaintiff  shall  not  be  entitled  to  recover  his  costs  by  reason  of  the 
provisions  of  the  11th  section  of  such  act  (a),  whether  there  be  a  verdict  in  such  action 
or  [370]  not,  if  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  court  in 
which  such  action  was  brought,  or  to  the  satisfaction  of  a  judge  at  Chambers,  upon 
summons,  that  such  action  was  brought  for  a  cause  in  which  concurrent  jurisdiction 
is  given  to  the  superior  courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  or  for 
which  no  plaint  could  have  been  entered  in  any  such  county-courts,  or  that  such  action 
was  removed  from  a  county-court  by  certiorari,  or  that  there  was  sufficient  reason  for 
bringing  such  action  in  the  court  in  which  such  action  was  brought, — then  and  in  any 
of  such  cases,  the  court  in  which  such  action  is  brought,  or  the  said  judge  at  Chambers, 
.shall  thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs  that 
he  would  have  had  if  the  before-mentioned  act  of  the  13  &  14  Vict.  e.  61,  had  not 
been  passed."  Tin's  was  a  cause  of  action  for  which  no  plaint  could  have  been  entered 
in  the  county-court,  the  value  of  the  articles  sought  to  bo  recovered  being,  as  found 
by  the  jury,  1301.  ;  whereas,  the  jurisdiction  of  the  county-court  in  detinue  is  limited 

(a)  Which  enacts,  "that,  if  in  any  action  commenced  after  the  passing  of  this  act 
in  any  of  Her  Majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue,  or 
assumpsit,  not  being  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  shall 
recover  a  sum  not  exceeding  201.,  or  if,  in  any  action  commenced  after  the  passing  of 
this  act  in  any  of  Her  Majesty's  superior  courts  of  record,  in  trespass,  trover,  or  case, 
not  being  an  action  for  malicious  prosecution,  or  for  libel,  or  for  slander,  or  for  criminal 
conversation,  or  for  .seduction,  the  plaintiff  shall  recover  a  sum  not  exceeding  51.,  the 
plaint  ill  shall  have  judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the 
eases  hereinafter  [s.  13]  provided,  and  except  in  the  ease  of  a  judgment  by  default  ;* 

and  it  shall  not  be  necessary  to  enter  any  suggestion  on  the  i rd  to  deprive  such 

plaintiff  of  costs,  nor  shall  any   such   plaintiff  be  entitled   to  costs  by   reason   of  any 
privilege  as  an  attorney  or  officer,  of  such  court,  or  otherwise." 

*  See  the  19  &  20  Vict.  c.  108,  s.  30,  which  enacts,  that,  "where  an  action  of 
contract  is  brought  in  one  of  Her  Majesty's  superior  courts  of  record,  to  recover  a 
sum  not  exceeding  201.,  and  the  defendant  in  the  action  sutlers  judgment  by  default, 
the  plaintiff  shall  recover  no  costs,  unless,  upon  an  application  tn  Buch  court,  or  to 
a  judge  of  one  lit'  the  superior  courts,  such  court  or  judge  shall  otherwise  direct." 
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to  501. :  13  &  14  Vict.  c.  61,  s.  1.  Further,  it  is  submitted  that  there  was  sufficient 
reason  for  bringing  the  action  into  the  superior  court.  [Erie,  C.  J.  That  is  a  matter 
of  discretion  :  [371]  we  should  be  very  much  guided  as  to  that  by  the  opinion  of  the 
judge  who  tried  the  cause ;  and  he  is  against  you.]  The  question  is  not,  what  was 
the  state  of  things  at  the  time  of  the  trial,  but  at  the  time  of  the  commencement  of 
the  action.  At  the  time  the  plaintiff  commenced  his  action,  he  could  not  have  sued 
in  the  county  -court :  it  cannot,  therefore,  be  said  to  have  been  unreasonable  for  him 
to  bring  his  action  here.  [Byles,  J.  On  the  2nd  of  January,  you  had  got  back  your 
pianos,  and  all  you  were  entitled  to  for  the  hire  of  them,  and  all  the  costs  except  the 
costs  of  the  issue  on  non  detinet.]  We  could  not  have  got  those  without  going  on. 
The  defendant  should  have  paid  Is.  into  court  on  the  count  in  detinue,  as  was  done 
in  Ciossfield  v.  Such,  8  Exch.  159.  In  Taylor  v.  Addyman,  l-">  C.  B.  309,  Jervis,  C.  J., 
says:  "It  appears  to  me  to  be  plain  that  the  act  [9  &  10  Vict.  c.  95]  intended  to 
include  detinue  in  '  all  pleas  of  personal  actions,'  where  the  debt  or  damage  does  not 
exceed  the  amount  limited.  The  answer  to  the  argument,  that,  by  putting  a  value 
below  501.,  a  plaintiff  might  recover  in  detinue  a  chattel  worth  1001.  or  10001.,  is, 
that  the  moment  it  appeal's  that  the  value  exceeds  501.,  the  jurisdiction  of  the  county- 
court  is  at  an  end.  It  is  not  the  capricious  value  put  upon  the  thing  by  either  party, 
but  the  decision  of  the  judge  or  the  jury,  that  ascertains  whether  the  case  is  within 
the  jurisdiction  or  not. 

Collier,  Q.  C,  shewed  cause  in  the  first  instance.  The  acceptance  by  the  plaintiff 
of  the  whole  hire  for  the  pianos  amounted  to  an  admission  that  the  defendant  was 
not  a  wrong-doer.  The  learned  judge  might  have  certified  under  the  34th  section 
of  the  Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  82(a).  [Byles,  [372]  J. 
That  question  cannot  arise  now.]  Upon  this  verdict  for  Is.,  the  plaintiffs  clearly 
cannot  be  entitled  to  costs.  If  the  verdict  had  been  in  the  usual  form,  for  the  value 
of  the  pianos,  subject  to  be  reduced  to  Is.  upon  their  being  given  up  to  the  plaintiff, 
the  case  would  have  been  different.  The  plaintiffs  have  recovered  Is.  :  the  verdict  has 
ascertained  that  they  are  entitled  to  Is.  and  no  more.  The  verdict  alone  can  be  the 
test  of  the  plaintiffs'  rights.     They  were  not  bound  to  sue  in  detinue. 

Ekle,  C.  J.  It  appears  to  me  that  the  plaintiffs  are  entitled  to  demand  our 
judgment  on  that  part  of  the  4th  section  of  the  15  &  16  Vict.  c.  54,  which  provides, 
that,  in  any  action  in  which  the  plaintiff  shall  not  be  entitled  to  recover  his  costs  by 
reason  of  the  provisions  of  the  11th  section  of  the  13  &  14  Vict.  c.  61,  if  the  plaintiff 
shall  make  it  appear  to  the  satisfaction  of  the  court  in  which  such  action  is  brought, 
that  such  action  was  brought  for  a  cause  for  which  no  plaint  could  have  been  entered 
in  any  county-court,  the  court  in  which  such  action  is  brought  shall  thereupon,  by 
rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs  that  he  would  have  had 
if  the  before-mentioned  act  of  the  13  &  14  Vict.  c.  61,  had  not  been  passed.  Now,  no 
[373]  plaint  in  detinue  can  be  brought  in  the  county-court  where  the  value  of  the 
chattel  detained  exceeds  501.  Here,  the  value  of  the  pianofortes  was  found  by  the 
jury  to  be  1301.,  consequently  the  plaintiff  has  brought  himself  within  the  exception. 
The  case  of  Taylor  v.  Addyman  has  decided  that  the  value  of  the  chattel,  as  ascertained 
by  the  court  or  the  jury,  is  to  bound  the  jurisdiction  of  the  county-court.  Such  being 
the  language  of  the  statute,  and  such  the  decision  of  this  court,  I  feel  bound  to  give 
my  adhesion  to  them,  and  to  hold  that  the  plaintiff  is  entitled  to  have  this  rule 
made  absolute. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  the  plaintiff  had 
a  right  to  bring  the  action  in  this  court  at  the  time  it  was  brought.  I  think  it  will 
be  found  that  the  fact  of  delivery  up  of  the  chattels  in  respect  of  which  the  action  is 

(a)  Which  enacts,  that,  "  when  the  plaintiff  in  any  action  for  an  alleged  wrong  in 
any  of  the  superior  courts  recovers  by  the  verdict  of  a  jury  less  than  51.,  he  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant  any  costs  whatever  in  respect  of 
such  verdict,  whether  given  upon  any  issue  or  issues  tried,  or  judgment  passed  by 
default,  in  case  the  judge  or  presiding  officer  before  whom  such  verdict  is  obtained 
shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial 
or  writ  of  inquiry,  that  the  action  was  not  really  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages,  and  that  the  trespass  or  grievance  in  respect  of  which 
the  action  was  brought  was  not  wilful  and  malicious,  and  that  the  action  was  not  fit 
to  be  brought." 
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brought,  would  appear  upon  the  record  as  a  reason  why  the  verdict  passed  for  Is.  only. 
There  are  certainly  precedents  for  that,  where,  in  detinue,  the  thing  detained  has  been 
destroyed  before  the  commencement  of  the  action,  or  lias  been  delivered  up  after 
action  brought  (a).  Here,  inasmuch  as  the  pianos  for  the  detention  of  which  the  action 
was  brought  were  of  the  value  of  1301.,  the  action  could  not  have  been  brought  in  the 
[374]  county-court,  that  sum  far  exceeding  the  limit  of  the  jurisdiction  of  that  court. 

Byles,  J.  I  am  entirely  of  the  same  opinion.  It  seems  to  me  to  be  perfectly 
clear  that,  at  the  time  they  brought  this  action,  the  plaintiffs  went  for  the  value  of 
the  pianos  and  damages  for  their  detention,  which  value  the  jury  have  found  to  lie 
L301., — a  sum  for  which  a  plaint  could  not  have  been  entered  in  the  county-court. 
That  being  so,  the  statute  (15  &  16  Met.  c.  54,  s.  4)  gives  them  costs.  My  attention 
was  not  called  to  the  statute,  nor  to  any  authority,  when  I  was  asked  to  certify. 

K hating,  J.  I  also  think  tie  plaintiffs  are  entitled  to  costs.  This  is  not  a  ease 
of  a  claim  for  an  exaggerated  value,  with  a  view  to  give  jurisdiction  to  the  superior 
court ;  the  value  of  the  chattels  was  ascertained  by  the  jury  to  be  1301.  The  plaintiff] 
therefore,  could  not  have  entered  a  plaint  in  the  county-court;  for,  the  moment  it 
appeared  that  the  value  for  which  the  plaintiff  was  going  exceeded  501.,  that  court 
could  have  proceeded  no  further. 

Pule  absolute. 


[375]    The  Thames  Iron  Works  and  Ship-Building  Coaipany  v.  Tin:  Poyal 
Mail  Steam-Packet  Company.     April  27th,  1861. 

[S.  C.  30  L.  J.  G.  P.  265  ;  4  L.  T.  250 ;  7  Jur.  N.  S.  972 ,  9  W.  R.  577.] 

Particulars  of  the  parts  of  the  plaintiffs  claim  in  respect  of  which  money  is  paid  into 
court,  will  not  be  ordered,  except  under  very  special  circumstances. — The  court 
refused  to  order  such  particulars  to  be  given  in  an  action  for  extras  and  alterations 
upon  a  ship  building  contract. 

This  was  an  action  to  recover  the  balance  of  the  price  of  two  steam-vessels  built 
by  the  plaintiffs  for  the  defendants  under  a  contract. 

The  second  count  of  the  declaration  set  out  the  contract  under  which  the  defen- 
dants agreed  to  pay  09,5001.  for  the  two  vessels,  by  certain  instalments.  There  was 
also  a  provision  for  extras  and  alterations,  to  be  ordered  in  a  manner  specified. 

The  sixth  count  alleged  that  certain  extras  had  been  ordered,  and  had  been 
completed  in  accordance  with  the  contract,  alleging  non-payment  of  the  price  by  the 
defendants. 

The  declaration  also  contained  the  common  money  counts. 

The  defendant  pleaded  twenty-six  pleas, — the  twenty-fifth  and  twenty-sixth  being 
pleas  of  payment  into  court,  pleaded  to  the  sixth  and  to  the  common  counts  respec- 
tively ;  the  former  of  the  sum  of  451.  lis.  fid.,  the  balance  of  the  contract  price  ;  the 
latter  of  14511.  8s.  (id.,  to  the  claim  for  extras. 

The  plaintiffs  applied  to  Williams,  .1.,  at  Chambers,  for  an  order  for  particulars 
of  the  parts  of  the  plaintiffs '  claim  to  which  the  above  sums  were  paid  in, — relying  on 
Bazendale  v.  Tin  Great  Western  Railway  Company,  <i  Hurlst.  &N.  95,  where,  in  an  action 
against  the  defendants  as  carriers,  the  declaration  in  one  count  alleged  the  loss  and 
damage  of  a  variety  of  goods  which  the  defendants  undertook  to  carry  for  the  plaintiff 

to nerous  places  at  different  times;  and,  the  plaintiff  having  delivered  particulars 

of  his  claim,  and  the  defendants  having  pleaded  payment  into  court  [37G]  of  a  certain 
sum  in  satisfaction  thereof  generally,  the  court  of  Exchequer  Ordered  the  defendants 
to  deliver  an  account    of  the   particular   items  of   the   plaintiffs  demand    in    respect  of 

(o)  See  William*  v.  Archer,  5  C.  B.  318.  There,  in  detinue  for  railway  scrip  which 
had  been  delivered  up  bo  the  plaintiff  after  action  brought,  under  a  judge's  order,— 
it  was  held  that,  inasmuch  as  the  Borip  had  already  been  re-delivered,  the  verdict  and 
judgment  were  properly  confined  to  an  assessment  of  damages  for  the  detention, — 
by  analogy  to  the  ease  of  the  re-delivery  of  charters  being  rendered  impossible  by 
reason  of  their  having  been  burnt. 

And  see  the  old  authorities  referred   t"  in  the   notes  by  .Manning,  Serjt.,   to 

thai  case. 
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which  the  money  was  paid  in.  The  learned  judge,  however,  declined  to  make  the 
order,  but  referred  the  parties  to  the  court. 

V.  Harcourt  now  moved  accordingly. 

Holland  shewed  cause  in  the  first  instance.  The  application  is  entirely  without 
precedent,  although  pleas  of  payment  into  court  have  been  pleaded  ever  since  the  time 
of  Levinz.  In  Ireland  v.  Thompson,  4  N.  C.  716,  6  Scott,  601,  the  court  made  a  rule 
absolute  to  discharge  the  rule  for  pleading  several  matters,  unless  the  defendant  would 
deliver  particulars  of  the  alleged  payments  ;  but  there  the  plaintiff  swore  that  no  such 
payments  had  been  made,  and  that  he  could  not  safely  go  to  trial  without  the 
particulars.  But,  in  the  subsequent  case  of  Phipps  v.  Sothern,  8  Dowl.  P.  C.  208,  the 
court  of  Exxhequer  refused  to  compel  the  defendant  to  give  particulars.  In  support 
of  the  application,  it  was  there  contended  that  the  case  of  a  plea  of  payment  was 
analogous  to  that  of  a  plea  of  set-off,  and  that  the  same  reasons  might  be  urged  for  the 
delivery  of  particulars  in  the  one  case  as  in  the  other.  But  Parke,  B.  said, — "There 
is  no  such  analogy  as  that  contended  for.  A  plea  of  set-off  is  in  effect  a  cross-action, 
and  the  plaintiff  has  a  right  to  know  what  claim  the  defendant  has  against  him  :  but 
here  you  seek  to  make  the  defendant  disclose  the  evidence  in  support  of  his  answer 
to  the  action."  With  reference  to  these  authorities,  it  is  said  in  Archbold's  Practice, 
10th  edit.  1394, — "Where  the  defendant  pleads  payment,  the  plaintiff,  according  to 
the  decision  of  the  court  of  Common  Pleas,  may  obtain  particulars  of  the  [377]  pay- 
ments relied  on,  on  an  affidavit  stating  that  he  cannot  safely  go  to  trial  without  them 
(Ireland  v.  Thompson.)  But  the  court  of  Exchequer,  in  a  later  case  (Phipps  v.  Sothern), 
refused  to  grant  such  particulars  :  and  it  is  now  the  practice  not  to  grant  them."  The 
plea  of  payment  into  court  is  one  which  is  especially  in  favour  of  the  defendant.  The 
plaintiffs  know  what  extra  work  has  been  done,  and  the  precise  value  of  each  item  : 
the  defendants  can  know  nothing  about  it:  all  they  can  do  is,  to  get  the  extras  valued 
and  pay  in  a  sum  which  they  are  advised  will  suffice  to  cover  them  :  they  do  not  pay 
in  with  reference  to  each  particular  item  ;  if,  therefore,  they  are  compelled  to  furnish 
the  particulars  required,  the  consequence  will  follow  that  is  pointed  out  by  Lord 
Abinger  in  J  our  dam  v.  Johnson,  2  C.  M.  &  R.  564,  569,  and  by  Bramwell,  B.,  in  Baxendale 
v.  The  Great  Western  Railway  Company.  [Byles,  J.  They  would  fail  in  respect  of  all 
deficiencies,  and  yet  would  derive  no  advantage  from  their  surpluses.]  Precisely  so. 
Set-oft'  is  provided  for  by  a  special  rule ;  there  is  none  as  to  payment  into  court. 

Harcourt,  in  support  of  the  rule.  Although  Bramwell,  B.,  in  Baxendale  v.  The  Great 
Western  Railway  Company,  intimated  some  doubt,  he  did  not  dissent  from  the  decision 
the  court  came  to.  The  course  adopted  by  the  court  of  Exchequer  in  that  case  is 
a  very  reasonable  one  :  and  it  would  appear  from  what  fell  from  Martin,  B.,  not  an 
unusual  one.  By  paying  money  into  court,  the  defendant  admits  that  something  is 
due.  [Erie,  C.  J.  Payment  into  court  is  not  always  an  admission  that  something 
is  justly  due  :  it  is  often  done  for  the  mere  purpose  of  buying  oft'  litiga  [378] -tion  (a).] 
In  patent  cases,  notices  of  objections  are  required  with  great  particularity.  So,  of 
interrogatories.  And,  indeed,  the  whole  course  of  modern  legislation  and  modern 
practice  is,  to  give  parties  all  reasonable  information  before  hand  as  to  what  it  is  they 
are  to  go  clown  to  try. 

Erle,  C.  J.  This  is  a  motion  for  a  rule  calling  upon  the  defendants  to  furnish 
particulars  of  the  items  in  respect  of  which  they  have  paid  money  into  court  under 
one  count  of  the  declaration, — a  count  for  extras  and  alterations  in  the  fulfilment  of 
a  contract  for  the  building  of  certain  ships.  The  defendants  have  paid  into  court 
14541.  8s.  6d.  ;  and  the  plaintiffs  are  desirous  of  knowing  as  to  what  extras  and  altera- 
tions the  defendants  admit  themselves  to  be  liable  for.  I  am  of  opinion  that  the  rule 
ought  not  to  be  granted.  As  far  as  my  experience  goes, — and  it  extends  back  a  great 
many  years, — it  has  not  been  the  practice  of  the  courts  to  order  a  defendant  to  give 
particulars  of  money  paid  in  on  a  declaration  comprising  several  causes  of  action,  but 
not  several  actions.  It  is  so  laid  down  in  the  books  of  practice  :  and  the  observations 
of  Lord  Abinger  in  Jourdain  v.  Johnson,  2  C.  M.  &  R.  564,  appear  to  me  to  be  founded 
in  reason.  In  Baxendale  v.  The  Great  Western  Railway  Company,  6  Hurlst.  &  N.  94, 
it  seems  that  two  members  of  the  court  thought  that  under  the  particular  circumstances 
of  that  case  the  particulars  should  be  given  ;  and  the  decision  passed  with  the  hesitating 

(a)  See  Fischer  v.  Aide,  3  M.  &  W.  486  ;  and  see  Schreger  v.  Carden,  11  C.  B.  851, 
and  Perren  v.  The  Monmouthshire  Railway  and  Canal  Company,  11  C.  B.  855. 
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assent  of  some  of  the  judges,  as  an  exceptional  case.  I  entirely  dissent  from  the 
expediency  of  the  rule  as  suggested  by  Mr.  Harcourt.  The  plaintiff,  when  he  brings 
his  [379]  action,  ought  to  see  that  he  has  the  means  of  proving  his  demand.  Courts 
of  law  are  too  frequently  resorted  to  by  parties  who  take  the  chance  of  being  able  to 
prove  something,  or  of  the  defendant  being  induced  to  pay  something  into  court, 
assuming  that  the  plaintiff  must  have  some  cause  of  action.  According  to  my  experience 
as  barrister  and  as  judge,  money  is  often  paid  into  court  in  order  to  avoid  the  mis- 
fortune and  annoyance  of  litigation,  with  all  its  attendant  uncertainties  and  cost,  and 
to  purchase  peace.  That  is  peculiarly  the  case  in  actions  of  the  description  now  under 
consideration  ;  for,  in  such  a  case,  it  is  almost  impossible  for  the  defendant  to  foresee 
on  what  suggestion  the  charge  for  extras  and  alterations  is  based  :  but  inasmuch  as 
there  may  be  proof  against  him,  he  pays  into  court  a  sum  exceeding  the  amount  to 
which  he  anticipates  that  that  proof  will  go.  The  plaintiff,  on  the  other  hand,  ought 
to  know  with  reasonable  certainty  what  he  can  prove.  If  he  is  not  prepared  with 
proof  that  more  is  due  to  him  than  the  sum  paid  in,  he  should  accept  what  the 
defendant  offers.  There  is  no  injustice  in  that :  whereas,  if  we  order  the  defendant 
to  give  particulars  of  the  several  parts  of  the  plaintiff's  claim  in  respect  of  which 
he  pays  the  money,  some  unforeseen  proof  may  turn  up  to  enhance  the  value  of  some 
items,  and  so  the  defendant's  payment  may  fall  short  as  to  these,  without  giving  him 
the  corresponding  advantage  as  to  those  items  in  respect  of  which  he  has  paid  more 
than  the  jury  may  find  due.  Fischer  v.  Aide,  3  M.  &  W.  486,  was  a  remarkable 
case  :  there,  there  was  a  special  count  upon  an  agreement  whereby  the  defendant 
engaged  the  plaintiff  as  courier  for  five  months  certain  at  ten  guineas  a  month,  and 
agreed,  in  case  she  discharged  him  before  the  end  of  the  five  months,  to  pay  him  the 
fifty  guineas  and  his  expenses  back  to  Paris  or  England  ;  and  the  count,  after  aver- 
[380]-ring  that  the  plaintiff  served  the  defendant  two  months,  and  was  ready  and 
willing  to  serve  for  the  remainder  of  the  five  months,  alleged  as  a  breach  that  the 
defendant  refused  to  continue  him  in  her  service,  and  dismissed  him  before  the  end 
of  the  five  months,  and  refused  to  pay  him  the  fifty  guineas,  or  any  sum  towards  his 
expenses  back.  There  was  also  a  count  for  fifty  guineas  as  the  defendant's  hired 
servant :  and  there  was,  amongst  others,  a  plea  that  the  plaintiff  was  dismissed  for 
improper  conduct,  and  a  general  plea,  in  the  form  given  by  the  new  rules,  of  payment 
into  court  of  341.  18s.,  upon  the  whole  declaration.  At  the  trial,  it  having  been 
proved  that  the  plaintiff  had  been  guilty  of  very  gross  misconduct,  the  jury  were 
desirous  of  finding  for  the  defendant :  but,  for  a  technical  reason,  the  court  was  obliged 
to  enter  a  verdict  for  the  plaintiff  for  nominal  damages.  That  was  one  example  of  an 
unsuccessful  attempt  to  purchase  peace  by  paying  money  into  court.  If  we  were  to 
make  this  rule  absolute,  I  think  we  should  very  much  thwart  an  institution  designed 
for  the  benefit  of  defendants. 

BYLES,  J.  I  am  of  the  same  opinion.  The  power  of  paying  money  into  court 
is  a  great  boon  to  defendants,  and  ought  not  to  be  taken  away  or  invaded  without 
sufficient  cause.  There  is  no  precedent  either  in  this  court  or  in  the  court  of  (Queen's 
Bench  for  the  course  we  are  asked  to  take  in  this  case,  although  the  practice  of  paying 
money  into  court  has  prevailed  for  at  least  a  hundred  and  fifty  years.  The  case  "I 
Baxendale  v.  The  Great  Western  Railway  Company,  in  the  Exchequer,  occurred  under 
very  remarkable  circumstances;  and  one  of  the  learned  barons  gave  his  assent  very 
reluctantly,  and  only  on  the  ground  that  the  effect  of  refusing  it  would  be  to  compel 
the  plaintiff  to  bring  twenty  six  actions  instead  of  one.  There  is,  however,  [381] 
nothing  in  the  present  case  to  take  it  out  of  the  ordinary  rule.  That  which  weighs 
with  me  is  that,  to  allow  the  rule  here  asked,  would  be  substantially  depriving  the 
defendants  of  the  benefit  of  their  payment  into  court  ;  for,  if  the  particulars  were 
ordered,  and  a  shilling  too  little  were  appropriated  to  one  item,  there  must  be  a 
verdict  against  the  defendants  ;  because  they  could  not  claim  the  benefit  of  any  excess 
as  to  other  items.  I  am,  therefore,  clearly  of  opinion  that  there  is  no  ground  whatever 
for  the  rule  prayed  in  this  or  in  any  similar  case. 

WlLLES,  J.,  and  KEATING,  .1.,  were  engaged  in  the  Invoice  Court. 

Rule  refused. 
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Walker  v.  Clyde,  Clerk,  and  Wren.     April  25th,  1861. 

A.  agreed  to  build  an  organ  for  B.  and  to  fix  it  in  tbe  parish  church  of  C.  for  7681. 
to  be  paid  by  certain  yearly  instalments.  The  agreement  then  provided  that,  "in 
the  event  of  the  said  organ  being  completed  and  erected  as  aforesaid,  and  the  said 
sum  of  7681.  or  any  part  thereof  not  being  paid  at  the  time  or  times  thereinbefore 
mentioned,  then  it  was  thereb}'  declared  and  agreed  that  the  whole  sum  or  balance, 
with  the  interest  then  due  thereon,  should  become  due  and  payable  to  Walker,  and 
might  be  sued  for  and  recovered  accordingly  ;  and  in  the  meantime,  and  until  the 
said  balance  and  interest  should  be  paid  and  discharged,  Walker  should  have  a 
lien  on  the  said  organ  :  and,  in  default  of  any  or  either  of  such  payments  as  afore- 
said at  the  time  or  times  thereinbefore  mentioned,  Walker  might  either  dispose 
of  or  remove  the  said  organ  as  he  might  think  proper  : " — Held,  that  the  property 
in  the  organ  remained  in  A.  until  the  instalments  were  paid. — The  instalments 
being  unpaid,  A.  demanded  the  organ  of  the  vicar  of  C.  and  the  churchwardens. 
The  vicar  kept  the  church  door  locked,  and  refused  to  allow  the  organ  to  be  removed, 
claiming  a  lien  upon  it.  The  churchwardens  did  nothing  : — Held,  that  the  vicar  was 
liable  in  trover,  and  not  the  churchwardens. — Semble,  that  the  absence  of  a  faculty 
for  the  removal  of  the  organ  was  no  answer  to  the  plaintiff's  claim. 

This  was  an  action  against  the  vicar  and  the  churchwarden  of  the  parish  of  Brad- 
worthy,  in  the  county  of  Devon,  for  the  detention  of  an  organ  the  property  of  the 
plaintiff. 

[382]  The  defendants  severally  pleaded  not  guilty,  non  detinet,  and  not 
possessed. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  term.  It  appeared  that,  in  1859,  one  Francis  Edward  Lees,  being  desirous 
of  placing  an  organ  in  the  parish  church  of  Bradworthy,  with  the  concurrence  of  the 
vicar  and  the  parishioners,  entered  into  the  following  agreement  with  the  then 
churchwardens  : — 

"Articles  of  agreement  entered  into  the  3rd  of  March,  1859,  between  Francis 
Edward  Lees,  of  Bradworthy,  in  the  county  of  Devon,  Esq.,  of  the  one  part,  and 
Adderley  Barton  Wren,  of  Bradworthy  aforesaid,  and  William  Hockridge,  of  Brad- 
worthy,  farmer,  churchwardens  of  the  said  parish  of  Bradworthy,  of  the  other  part : 
The  said  Francis  Edward  Lees  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  agree  to  lend  to  the  said  A.  B.  Wren  and  W.  Hockridge,  as  such 
churchwardens  as  aforesaid,  and  the  said  A.  B.  Wren  and  W.  Hockridge,  as  such 
churchwardens  as  aforesaid,  do  hereby,  for  themselves  and  their  successors,  agree  to 
accept  from  the  said  F.  E.  Lees  the  loan  of  an  organ  for  the  use  of  the  parish 
church  of  Bradworthy  aforesaid,  upon  the  terms  and  conditions  following : — 

"  1.  The  said  F.  E.  Lees  will  at  his  own  expense  erect  the  said  organ  in  the  said 
parish  church,  and  he,  his  executors  or  administrators,  will,  until  the  said  organ 
shall  be  removed  as  hereinafter  provided,  keep  the  same  in  proper  repair : 

"2.  It  shall  be  lawful  for  the  said  F.  E.  Lees  at  any  time  during  his  life,  and, 
after  his  death,  during  the  life-time  of  any  descendant  of  his  now  living,  for  such 
descendant  of  his  as  may  for  the  time  being  be  possessor  of  the  West  Down  estate, 
Bradworthy  aforesaid,  after  the  death  of  the  said  F.  E.  Lees  and  of  all  his  [383] 
descendants  now  living,  for  the  heir-at-law  for  the  time  being  of  the  said  F.  E.  Lees, 
to  remove  the  said  organ  at  any  time,  and  the  said  churchwardens  and  their  successors 
shall  not  obstructor  interfere  with  such  removal :  and  the  said  organ,  when  so  removed, 
shall  thenceforth  become  the  absolute  property  of  the  person  removing  it: 

"3.  This  agreement  shall  be  executed  in  two  parts;  one  part  shall  be  kept  by  the 
said  F.  E.  Lees,  and  the  other  shall  be  deposited  in  the  parish  chest. 

"William  Hockridge. 
"Adderley  B.  Wren. 
"Francis  E.  Lees." 

Mr.  Lees  thereupon  entered  into  the  following  contract  with  the  plaintiff: — 
"Memorandum  of  agreement  made  and  entered  into  the  13th  clay  of  April,  1859, 
between  Joseph  William  Walker,  of  No.   27  Francis  Street,  Tottenham  Court  Boad, 
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in  the  county  of  Middlesex,  organ-builder,  for  himself,  his  executors  and  administrators, 
of  the  one  part,  and  Francis  Edward  Lees,  of  West  Down,  Bradworthy,  in  the  county 
of  Devon,  Esq.,  for  himself,  his  executors  and  administrators,  of  the  other  part  : 

"  The  said  Joseph  William  Walker  doth  hereby  agree  to  build,  make,  and  complete, 
and  the  said  Francis  Edward  Lees  doth  hereby  agree  to  accept  and  take,  the  church 
organ  now  in  course  of  construction  by  the  said  Joseph  William  Walker,  according 
to  the  specification  hereunder  written,  at  or  for  the  price  or  sum  of  6961.,  to  be  paid 
in  manner  hereinafter  mentioned  :  and  the  said  F.  E.  Lees  doth  hereby  agree  to  pay 
to  the  said  J.  W.  Walker  the  sum  of  701.  for  the  packing  and  carriage  thereof  to  Bide- 
ford  station,  in  the  county  of  Devon,  by  railway,  and  for  the  fixing  of  such  organ  in 
the  parish  church  of  Bradworthy  aforesaid  ;  but  t':e  [384]  removal  of  such  organ  from 
Bideford  station  to  Bradworthy  church  is  to  be  at  the  sole  cost  and  expense  of  the 
said  F.  E.  Lees  ;  and  the  said  contract  is  to  be  subject  to  the  conditions  and  stipulations 
hereinafter  contained,  that  is  to  say, — 

"1.  The  said  organ  shall  be  constructed  by  the  said  Joseph  William  Walker  of 
the  best  materials  and  workmanship,  and  according  to  the  said  specification  hereinafter 
contained,  and  the  plan  or  drawing  hereto  annexed,  and  shall  be  completed  in  the 
factory  in  Francis  Street  aforesaid  on  or  before  the  3 1  st  of  August  next,  and,  if  approved 
of,  shall  be  fixed  in  the  parish  church  of  Bradworthy  aforesaid  on  or  before  the  1st  of 
October,  1859,  for  the  sum  of  7681. ;  and  no  further  charge  is  to  be  made  by  the 
said  J.  W.  Walker  on  any  account  whatever  (the  removal  of  the  said  organ  from  the 
Bideford  station  to  Bradworthy  church  aforesaid  being  at  the  expense  of  the  said 
F.  E.  Lees,  as  hereinbefore  mentioned). 

"  2.  The  said  Thomas  Edward  Lees  shall  pay  to  the  said  Joseph  William  Walker 
the  said  sum  of  7681.  by  the  following  instalments,  that  is  to  say,  the  sum  of  1501.  on 
the  said  31st  of  August  next,  the  further  sum  of  1501.  on  the  31st  of  August,  1860, 
the  further  sum  of  1501.  on  the  31st  of  August,  1861,  the  further  sum  of  1501.  on  the 
31st  of  August,  1862,  and  the  further  sum  of  1681.,  being  the  balance  of  the  said  sum 
of  7681.,  on  the  31st  of  August,  1863,  together  with  interest  at  51.  per  centum  per 
annum  from  the  31st  of  August  next  upon  the  above  amount  from  time  to  time  unpaid, 
until  the  whole  sum  of  7681.  shall  be  fully  paid  and  satisfied;  liberty  being  reserved 
to  the  said  Francis  Edward  Lees  to  pay  such  additional  sum  and  sums  of  money  in 
reduction  of  the  said  sum  of  7681.  at  such  other  time  or  times  as  he  may  think  tit. 

"3.  The  said  Francis  Edward  Lees  agrees  that  he  or  [385]  some  competent  person 
on  his  behalf  shall,  on  or  before  the  31st  of  August  next,  inspect,  test,  and  pronounce 
the  said  organ  complete  or  otherwise,  before  it  leaves  the  manufactory  to  be  erected 
in  the  parish  church  of  Bradworthy  aforesaid :  and  if,  on  such  inspection  or  testing 
of  the  said  organ,  there  shall  anything  be  discovered  to  be  faulty  or  defective,  the 
said  Joseph  William  Walker  shall  with  all  convenient  speed  repair  the  same,  and 
make  good  any  defects.  And  on  the  said  organ  being  completed  and  erected  in 
Bradworthy  church  aforesaid,  the  contract  of  the  said  Joseph  William  Walker  is 
considered  to  be  at  an  end. 

"  1.  That,  in  the  event  of  the  said  organ  being  completed  and  erected  as  aforesaid, 
and  the  said  sum  of  7681.  or  any  part  thereof  not  being  paid  at  the  time  or  times 
hereinbefore  mentioned,  then  it  is  hereby  declared  and  agreed  that  the  whole  sum  or 
balance,  with  the  interest  then  due  thereon,  shall  become  due  and  payable  to  the  said 
Joseph  William  Walker,  and  may  lie  sued  for  and  recovered  accordingly  ;  and  in  the 
mean  time  and  until  the  said  balance  and  interest  shall  be  paid  and  discharged,  the 
said  Joseph  William  Walker  shall  have  a  lien  on  the  said  organ  ;  anil,  in  default  of 
any  or  either  of  such  payments  as  aforesaid  at  the  time  or  times  hereinbefore  mentioned, 
he  the  said  Joseph  William  Walker  may  either  dispose  of  or  remove  the  said  organ, 
as  he  may  think  proper. 

"5.  That,  in  the  event  of  default  being  made  by  the  said  Francis  Edward  Lees 
in  any  or  either  of  such  payments  as  aforesaid,  he  the  said  Francis  Edward  Lees  hereby 
agrees,  that,  for  the  purpose  of  enabling  the  said  Joseph  William  Walker,  his  executors 
or  administrators,  to  dispose  of  or  remove  the  said  organ  as  in  the  last  clause  mentioned, 
he  will  produce  or  cause  to  be  produced  unto  the  said  Joseph  William  Walker,  his 
executors  or  administrators,  or  to  such  persons  or  [386]  person  as  he  or  they  may 
appoint,  a  certain  memorandum  of  agreement  bearing  date  the  3rd  of  March,  1859, 
and  made  between  the  said  Francis  Edward  Lees,  of  the  one  part ,  and  Addcrley 
Barton    Wren,  of   Bradworthy  aforesaid,  and    William    llockridge,  of   Bradworthy, 
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farmer  (churchwardens  of  the  said   parish  of  Bradworthy),  of   the  other  part.     In 
witness,  &c." 

The  organ  was  accordingly  built  and  placed  in  Bradworthy  church  in  December, 
1859,  and  the  first  instalment  of  the  purchase-money  was  duly  paid.  On  the  12th 
of  May,  1860,  the  plaintiff,  having  received  information  that  Lees  was  in  a  state  of 
embarrassment,  and  that  an  attempt  had  been  made  by  the  officers  of  the  sheriff  to 
enter  Bradworthy  church  for  the  purpose  of  seizing  the  organ,  sent  a  notice  to  the 
vicar  and  churchwardens,  as  follows  : — 

"12th  May,  1860. 

"Dear  Sirs, — I  beg  to  give  you  notice  that  the  price  of  the  organ  erected  by  me 
in  Bradworthy  church  has  not  been  fully  paid,  and  that,  by  virtue  of  the  agreement, 
dated  the  13th  of  April,  1859,  made  between  me  and  Mr.  Lees,  I  claim  to  have  a  lien 
on  the  said  organ  for  6181.,  with  interest  thereon  from  the  13th  of  August  last  until 
payment, — being  the  balance  of  such  price  remaining  unpaid  :  and  I  hereby  give  you 
notice  not  to  part  with  the  said  organ  to  any  person,  or  allow  the  same  to  be  removed 
under  any  pretence  whatsoever." 

The  above  notice  was  inclosed  in  a  letter,  of  which  the  following  is  a  copy  : — 
"Dear  Sirs, — Inclosed  you  will  receive  herewith  a  notice  which  I  have  been  advised 
to  send  you  in  regard  to  the  organ  in  Bradworthy  church  ;  and  shall  be  obliged  if  you 
will  kindly  acknowledge  the  receipt  thereof  by  return  of  post :  and  would  you  be 
good  enough  at  the  same  time  to  inform  me  if  the  sheriff's  [387]  officers  have  yet 
taken  possession  of  the  organ  under  the  execution  against  Mr.  Lees,  and  what  is  likely 
to  be  clone  with  it  if  they  have1?  I  am  very  sorry  to  hear  that  Mr.  Lees's  affairs  are 
in  such  a  very  bad  state,  and  trust,  under  the  circumstances,  that  you  will  assist  me 
all  in  your  power  to  obtain  the  balance  due  to  me." 
To  this  the  defendant  Clyde  replied  as  follows  : — 

"  Bradworthy  Vicarage,  May  15,  1860. 

"My  dear  Sir, — I  am  sorry  to  say  it  is  too  true  that  Mr.  Lees's  property  has  been 
seized  under  an  execution.  I  have  had  great  trouble  in  keeping  the  officers  from 
seizing  the  organ.  How  long  I  may  be  able  to  keep  them  out  of  the  church  I  cannot 
say.  I  have  a  large  demand  on  Mr.  Lees  myself ;  and  likewise  my  parishioners.  I 
am  very  sorry  for  your  position,  and  fear  it  is  not  in  my  power  to  lender  you  much 
assistance." 

And  the  defendant  Wren,  as  follows  : — 

"Lenwood,  May  19,  1860. 

"  Dear  Sir, — I  am  sorry  to  inform  you  that  it  is  only  too  true  that  an  execution 
has  been  taken  on  Mr.  Lees's  property,  and  he  has  bolted,  owing  more  than  50001.  in 
this  neighbourhood  that  I  know  of.  The  bailiffs  have  not  as  yet  got  possession  of 
the  organ  :  but  I  expect  they  are  making  arrangements  with  Mr.  Clyde,  and  will  have 
it  in  a  day  or  two.  If  you  have  any  legal  claim  on  the  organ,  I  would  recommend 
your  writing  at  once  to  Mr.  Buckingham,  the  under-sheriff,  at  Exeter  :  if  not,  I  fear 
you  are  only,  like  myself  and  many  others,  in  a  very  unfortunate  position,  as  I  have 
the  best  reason  for  believing  that  the  trustees  will  not  have  it  in  their  power  to  pay 
a  farthing  to  any  one." 

On  the  29th  of  May,  1860,  the  defendant  Clyde  wrote  to  the  plaintiff,  as  follows  : — 

[388]  "Bradworthy  Vicarage,  May  29,  1860. 
"  Dear  Sir, — I  received  from  Mr.  Lees  some  weeks  since  a  letter  similarly  worded 
to  yours ;  and  I  now  inform  you  that  I  consider  I  have  a  lien  on  the  organ,  and,  until 
I  am  satisfied,  together  with  expenses,  no  one  shall  touch  it." 

The  plaintiff  on  the  26th  of  May,  1860,  obtained  from  Lees  the  following  authority 
for  the  removal  of  the  organ  : — 

"  Dear  Sirs, — I  beg  to  state  for  your  guidance,  that  Mr.  J.  W.  Walker,  of,  &c,  the 
builder  of  the  organ  erected  by  him  in  Bradworthy  church,  has  a  lien  upon  it,  and 
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;i  right  to  remove  it;  and  I  beg  you  to  consider  this  note  a  sufficient  authority  to  you 
for  allowing  him  to  remove  the  organ  whenever  he  thinks  proper." 

The  above  authority  was  addressed  "to  the  Key.  J.  B.  Clyde,  and  to  Messrs.  Wren 
and  Ilockridge,  the  churchwardens,  or  other  the  churchwardens  of  Bradworthy,"  and 
it  was  sent  to  them  by  the  plaintiff,  inclosed  in  a  letter,  similarly  addressed,  as 
follows  : — 

"June  4th,  I860. 

"Dear  Sirs, —On  the  other  side  1  beg  to  forward  you  a  copy  of  Mr.  Lees's  authority 
fin-  me  to  remove  the  organ  in  Bradworthy  church,  deposited  there  under  an  agreement 
dated  the  3rd  of  March,  [859,  a  duplicate  of  which  is  placed  in  the  parish  chest  in 
the  vestry  of  the  church.  I  propose,  therefore,  to  be  at  Bradworthy,  with  a  sufficient 
staff  of  assistants  for  that  purpose,  on  Monday  next,  the  11th  instant,  and  shall  then 
have  sufficient  time  to  remove  the  same,  and  make  good  any  matters  that  may  be 
necessary  for  carrying  on  Divine  worship  by  the  following  Sunday.'' 

The  plaintiff  at  the  same  time  addressed  another  letter  to  the  defendant  Clyde, 
as  follows  :  — 

"  In  regard  to  your  favour  of  the  29th  ult.,  I  beg  to  state,  that,  in  case  I  am  refused 
possession  of  the  [389]  organ,  I  shall  hold  you  responsible  for  any  loss  I  may  sustain 
in  not  being  allowed  to  remove  it,  as  mentioned  in  the  inclosed  letter,  together  with 
all  charges  I  may  be  put  to  for  travelling  and  other  expenses  of  my  assistants  in  going 
into  Devonshire  for  that  purpose." 

To  this  letter  the  defendant  Clyde  replied  as  follows: — 

"Bradworthy  Vicarage,  June  G,  ltfo'O. 

"Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter  June  4.  I  am  sorry 
to  find  you  did  not  understand  my  letter.  I  must  repeat,  for  your  guidance,  that 
I  do  not  allow  any  one  on  any  pretence  whatever  to  enter  the  church  during  the 
week  ;  nor  shall  I  make  any  exception  should  you  or  your  staff  visit  Bradworthy.  I 
feel  for  you  ;  but  I  am  in  a  most  painful  position  myself.  As  to  your  holding  me 
responsible,  I  really  do  not  know  what  you  mean,  as  I  cannot  have  any  control  over 
your  movements.     I  shall  take  every  care  of  the  organ,  for  my  own  sake." 

The  second  instalment  of  1501.,  which  by  the  agreement  of  the  13th  of  April,  1859, 
became  payable  on  the  .'51st  of  August,  I860,  being  unpaid,  the  plaintiff's  attorney 
wrote  on  the  15th  of  October  to  both  the  defendants,  referring  to  the  terms  of  the 
agreement  between  the  plaintiff  and  Lees,  and  demanding  possession  of  the  organ. 

To  this  demand  the  defendant  Clyde  on  the  With  replied  as  follows  : — 

"Sir, — I  beg  to  acknowledge  the  receipt  of  yours,  dated  the  15th  of  October  ;  and 
in  reply  I  have  to  inform  you  that  I  have  nothing  whatever  to  do  with  any  agreement 
entered  into  with  Mr.  Lees  and  Walker." 

The  defendant  Wren  on  the  17th  replied  as  follows:—" 

[390]  "Sir, — I  beg  to  acknowledge  the  receipt  of  your  let  tei  of  the  15th  respecting 
the  organ  in  Bradworthy  church.  The  organ  is  retained  in  Bradworthy  church,  con 
trary  to  my  wishes,  by  the  Rev.  Mr.  Clyde;  as  I  am  perfectly  aware  that  it  belongs 
either  to  Mr.  Lees's  trustees  or  to  Mr.  Walker.  The  parties  to  whom  it  legally 
belongs  shall  have  my  Lest  assistance  in  removing  it  at  any  time." 

And,  in  answer  to  an  application  by  the  plaintiffs  attorney  to  the  defendant  Wren 
for  a  written  authority  for  the  removal  of  the  organ,  Wren's  attorney  on  the  23rd 
of  October  wrote  as  follows  :  — 

"Dear  Sir, — Mr.  Wren  has  not  the  slightest  desire  In  throw  difficulties  in  the 
way  uf  any  claim  your  client  may  have  mi  (he  organ  in  question  ;  but,  iii  the  present 
position  ni  affairs,  it  is  asking  loo  much  of  him  to  take  upon  himself  to  decide  the 
rights  of  the  various  parties.  STou  refer  to  an  agreement  uf  the 'nil  March,  1859.  1 
have  not  a  copy,  nor  am  I  altogether  aware  ol  its  contents.  Can  you  supply  me  with 
a  ropy  !  I  can  only  add  that  Mr.  Wren  is  willing  tn  lender  your  client  all  the  assist- 
ance  he  safely  and  consistently  can." 

On  the  'J 4th  of  October,  the  plaintiffs  attorney  Bent  Wren's  attorney  a  copy  of 
the  agreement  of  the  3rd  of  March,  L859,  accompanied  by  the  following  letter: — 

"Dear  Sir, — I  beg  to  inclose  a  copy  uf  the  agreement  of  3rd  March,  1859,  as 
requested  in  yours  of  yesterday.     I  am  informed  that  in  May  last  your  client  had 
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a  copy  of  the  authority  from  Mr.  Lees  for  Mr.  Walker  to  remove  the  organ  from 
Brad  worthy  church.  I  trust,  therefore,  that  Mr.  Wren  will  have  no  difficulty  in 
sanctioning,  as  far  as  he  is  personally  concerned,  the  removal  of  the  organ  whenever 
my  client  thinks  proper." 

[391]  To  this  Wren's  attorney  replied  as  follows : — 

"Exeter,  26  October,  1860. 

"  Dear  Sir, — I  am  in  receipt  of  yours,  with  copy  agreement :  but  I  do  not  see  how 
it  alters  the  view  I  have  taken,  or  authorizes  Mr.  Wren  to  adopt  any  other  course 
than  to  remain  passive  in  the  matter.  The  organ  is  lent  for  the  use  of  Bradworthy 
church,  the  churchwardens  agreeing  'not  to  obstruct  or  interfere  with  its  removal;' 
nor  does  he  do  so,  the  key  of  the  church  being  kept  by  the  rector,  who  refuses  admis- 
sion into  the  church,  except  on  Sundays  for  Divine  service.  If  I  rightly  understand, 
your  client  is  the  builder  of  the  organ  sold  to  Mr.  Lees,  but  who  unfortunately  has 
not  been  paid  for  it.  Still,  Mr.  Lees  is  the  owner  of  it, — at  least  the  agreement 
referred  to  so  treats  him.  By  him  it  is  lent  for  the  use  of  the  church  ;  the  church- 
wardens agreeing  not  to  object  to  his  removing  it :  nor  do  the}'  now,  so  far  as  they 
are  concerned.  After  so  treating  him  as  the  owner,  I  do  not  see  how  they  can  take 
any  active  steps  to  give  it  up  to  your  client,  although  they  may  feel  the  hardship  of 
the  case,  and  have  every  kind  feeling  towards  him.  The  claimants  to  it  must  settle 
it  amongst  themselves.  As  regards  legal  proceedings  against  Mr.  Wren,  I  will  under- 
take to  appear  for  him.     Mr.  Wren  would  rather  assist  your  client  than  otherwise." 

On  the  27th  October,  the  plaintiff's  attorney  again  wrote  to  Wren's  attorney,  as 
follows  : — 

" Dear  Sir, — I  forward  you  per  book  post  a  copy  of  the  agreement  between  Mr. 
Lees  and  my  client ;  and  I  trust  it  will  sufficiently  shew  that  the  property  in  the  organ 
is  vested  in  Mr.  Walker.  As  the  instrument  was  placed  in  the  church  under  the  care 
of  your  client  and  his  co-churchwarden,  I  hope  to  hear  from  you  at  your  early  con- 
venience that  Mr.  Wren  consents  to  its  being  removed  without  further  delay." 

[392]  To  this  the  plaintiff's  attorney  replied  on  the  2'Jth,  as  follows  : — 

"I  am  in  receipt  of  copy  agreement  of  13  April,  1859,  and,  without  entering  into 
discussion  on  that  instrument,  would  say  I  do  not  see  how  it  alters  the  position  of 
affairs  as  regards  the  churchwardens.  They  admit  the  organ  to  be  a  loan  by  Mr.  Lees 
for  the  use  of  the  parish  church,  on  their  agreement  not  to  obstruct  or  interfere  with 
its  removal  by  Mr.  Lees,  or  on  his  authority  ;  nor  do  they.  There  it  is,  where  Mr. 
Lees  himself  placed  it ;  and,  so  far  as  they  are  concerned,  the  parties  entitled  to  remove 
it  are  at  full  liberty  to  do  so.  You  well  know  the  vicar  has  the  primary  right  to  the 
church  and  to  the  key  ;  the  duties  of  the  churchwardens  being  to  keep  it  in  repair. 
He  has  the  key,  and  will  not  open  the  church  except  on  Sunday.  He  claims,  as  I 
understand,  to  have  a  lien  on  the  organ  :  therefore,  its  removal  is  not  prevented  by 
any  act  or  omission  on  the  part  of  the  churchwardens,  but  the  act  of  the  vicar.  I 
shall  be  obliged  by  your  stating  in  definite  terms  what  it  is  you  call  on  and  require 
the  churchwardens  to  do,  that  I  may  be  better  enabled  to  advise  Mr.  Wren  on  your 
demand  ;  it  appeared  to  me  the  main  and  real  question, — the  right  to  the  organ, — 
will  have  to  be  fought  with  the  sheriff,  who  claims  to  levy  on  it  as  the  property  of 
Mr.  Lees,  under  the  fi.  fa.  against  that  gentleman's  goods." 

On  the  part  of  the  defendants,  it  was  submitted,  that  the  agreement  under  which 
the  plaintiff  parted  with  the  possession  of  the  organ  was  inconsistent  with  his  having 
either  property  therein  or  a  right  of  lieu,  and  that  there  was  no  evidence  of  conversion 
by  either  vf  the  defendants :  and  the  case  of  Howes  v.  Ball,  7  B.  &  C.  481,  1  M.  &  R. 
288,  was  relied  on. 

The  learned  judge  referred  to  Beeves  v.  ('upper,  6  Scott,  877,  5  N.  C.  136:  and, 
the  jury  having  found  a  [393]  verdict  for  the  plaintiff  as  against  the  defendant  Clyde, 
and  in  favour  of  the  defendant  Wren,  his  lordship  reserved  leave  to  the  defendant 
Clyde  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  organ  was 
not  the  property  of  the  plaintiff,  or  that  there  was  no  evidence  of  conversion. 

D.  Seymour,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accordingly,  on  behalf 
of  Clyde,  on  the  grounds, — "  first,  that  it  was  not  proved  that  the  organ  was  the 
property  of  the  plaintiff, — secondly,  that  there  was  no  evidence  of  a  conversion  or 
detainer  by  Clyde."     He  further  submitted,  on  the  authority  of  The  Churchwardens  of 
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Clapham  v.  The  Rector,  <lx.,  of  Clapham,  3  Haggard's  Eccl.  R.  10,  that  no  person  could 
lawfully  remove  an  organ  from  the  parish  church  without  a  faculty ;  and  that  the 
churchwardens,  and  not  the  vicar,  were  the  proper  persons  to  apply  to  for  the  restora- 
tion of  the  organ,  if  the  plaintiff  was  entitled  to  it. 

Lush,  Q.  0.,  on  the  part  of  the  plaintiff',  also  moved  to  enter  a  verdict  against  the 
defendant  Wren,  on  the  ground  that  "  there  was  evidence  to  prove  that  the  defendant 
Wren  had  converted  or  detained  the  organ."  The  court  directed  that  this  should 
form  part  of  Seymour's  rule  ;  but  it  was  ultimately  abandoned. 

Lush,  Q.  0.,  and  J.  D.  Coleridge,  in  Easter  Term,  shewed  cause.  That  the  organ 
still  remained  the  property  of  the  plaintiff,  is  clear  from  the  agreement  of  the  31st  of 
August,  1859.  Reeves  v.  Capper,  6  Scott,  877,  5  N.  C.  136,  is  precisely  in  point. 
There,  one  \Y.,  the  master  of  a  vessel  belonging  to  the  defendants,  on  the  eve  of  a 
voyage,  in  consideration  of  an  advance  of  501.,  by  a  memorandum  dated  the  23rd  of 
December,  [394]  1836,  made  over  to  them  as  their  property,  until  the  sum  advanced 
should  be  repaid,  his  chronometer  and  all  his  nautical  instruments  then  on  board  the 
vessel,  they  allowing  him  the  use  of  the  same  for  the  voyage.  The  chronometer  was 
at  this  time  in  the  hands  of  the  makers  for  safe  custody  and  regulation  :  the  transfer 
or  charge  was  not  communicated  to  them.  W.  used  the  chronometer  for  the  voyage, 
and  returned  it  to  the  makers  as  before,  and  afterwards  pledged  it  to  the  plaintiff  as 
security  for  a  debt.  Upon  an  issue  under  the  interpleader  act,  to  try  the  property 
in  the  chronometer,  it  was  held  that  it  vested  in  the  defendants  under  the  agreement 
of  the  23rd  of  December,  1836,  until  the  advance  was  repaid.  Then,  as  to  the  con- 
version,— there  was  abundant  evidence  to  fix  the  defendant  Clyde.  He  holds  the  key 
of  the  church,  and  refuses  to  let  any  person  in  for  the  purpose  of  removing  the  organ  ; 
and  he  sets  up  a  claim  of  lieu  upon  it  on  his  behalf,  for  which  there  was  not  the 
smallest  pretence  («).  [Byles,  J.  He  does  not  object  to  the  removal  of  the  organ 
on  the  ground  of  the  absence  of  a  faculty.]  Not  at  all.  Besides,  there  is  no  necessity 
for  a  faculty  for  the  removal  of  a  thing  placed  in  a  parish  church  under  circumstances 
like  those  of  the  present  case :  and,  if  there  were,  the  law  of  property  is  not  to  be 
controlled  by  the  fact  of  the  vicar  or  churchwardens  being  subject  to  ecclesiastical 
censure  for  permitting  its  removal  without  a  faculty.  The  organ  in  a  parish  church 
is  in  general  the  property  of  the  parish,  not  of  the  rector  or  vicar. 

D.  Seymour,  Q.  C,  in  support  of  the  rule.  The  [395]  plaintiff  clearly  had  no 
property  in  the  organ  in  question.  The  effect  of  the  agreement  of  the  31st  of  August, 
1859,  was  to  vest  the  property  in  the  instrument  absolutely  in  Lees,  subject  to  some 
rights  as  between  him  and  the  plaintiff  in  the  event  of  the  instalments  not  being  paid 
when  due.  The  licence  to  remove  it  was  merely  personal  as  between  them.  This 
is  an  attempt  to  create  a  new  description  of  contract  by  hypothecation.  Howes  v. 
Ball,  7   B.  .V  C.  481,  1    M.  it   1;.  288,  is  strongly  corroborative  of  this  view.     There, 

A.  agreed  to  give  R,  a  coach-maker,  1001.  for  a  coach,  and  to  pay  for  the  same  four 
bills  of  251.  each  ;  ami,  further,  that  B.  should  have  a  claim  upon  the  coach  until  the 
debt  was  duly  paid.  The  bills  were  given,  but  the  first  was  not  paid  when  it  became 
due.     A.  died  :  his  administratrix  sent  the  coach  to  B.  to  have  the  wheels  repaired  ; 

B.  detained  it,  on  the  ground  thai  the  bills  had  not  been  paid  :  and  it  was  held,  in 
an  action  of  trover  brought  by  the  administratrix,  that  the  agreement  operated  as  a 
mere  licence  from  A.  to  B.  to  take  the  coach  if  the  bills  were  not  paid  ;  and  that  it 
was  not  transferable  ;  and  that,  the  coach  being  vested  in  the  administratrix  by  opera- 
tion of  law,  the  defendant  was  not  justified  in  detaining  it.  "The  utmost  effect," 
said  Lord  Tenterden,  "that  can  be  given  to  this  instrument  is,  to  construe  tl  a 
licence  given  by  Howes  to  Ball  to  resume  possession  of  and  retain  the  coach,  in  case 
Howes  did  not  pay  the  bills.  Construing  it  as  a  Licence,  it  is  a  personal  licence,  not 
available  against  any  person  to  whom  Bowes  might  transfer  the  property.  It  could 
not  therefore  be  available  against  Ins  administratrix,  to  whom  the  property  came  by 
Operation  of  law.      If   Howes   had  lived,  and  the  coach,  on   nun  payment    of  the  bills, 

had    been    lake it    of   lii-  possession,  and   he  had   brought   all  action,  the  defendant 

might,  in  bar  of  that,  have  [396]  relied  mi  the  instrument.  But,  as  the  licence  was 
a  mere  personal  licence,  not  transferable,  supposing  the  property  had  been  transferred 

by  the  act  of  the  party  or  by  operation  of   law,  we  are  of  opinion  that    the  defendant 

('()  The  supposed  lien  of  Clyde  was  in  respect  of  certain  bills  which  be  had  accepted 
for  the  accommodation  of  Lee*,  and  which  were  then  outstanding. 
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was  not  entitled  to  take  and  detain  the  coach."  So,  in  Crawshay  v.  Homfray,  4  B.  & 
Aid.  50,  the  wharfage,  &c.,  due  upon  goods  imported  was,  by  the  course  of  trade, 
paid  by  the  importer  at  the  Christmas  following  the  importation,  whether  the  goods 
were  in  the  meantime  removed  or  not.  The  goods  were  sold  to  A.,  and,  after 
Christmas,  the  merchant  importer  became  bankrupt :  and  it  was  held  that  there  was 
no  lien  on  the  goods  for  the  wharfage,  &c,  as  against  A.  The  point  as  to  the  want 
of  a  faculty  is  not  relied  on.  [Willes,  J.  There  was  no  faculty  obtained  for  placing 
the  organ  there.] 

Ekle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  action  is 
brought  by  the  plaintiff  to  recover  the  possession  of  an  organ  which  had  been  erected 
in  the  church  of  the  parish  of  Bradworthy,  of  which  the  defendant  Clyde  is  vicar :  and 
the  first  question  is,  whether  the  plaintiff  had  such  a  right  of  possession  as  to  enable 
him  to  maintain  trover.  It  appears  that  the  organ  was  ordered  by  one  Lees,  the 
occupier  of  an  estate  in  the  parish  :  and  the  agreement  entered  into  between  the 
plaintiff  and  Lees  on  that  occasion  is  the  essential  document  upon  which  our  judg- 
ment turns.  It  is  in  the  nature  of  a  contract  of  purchase  :  but  I  am  of  opinion  that 
the  effect  of  the  contract  taken  altogether  is,  not  to  pass  the  property  in  the  organ 
absolutely  to  Lees,  but  to  give  him  the  present  right  of  possession,  subject  to  a  right 
of  property  in  the  plaintiff.  The  agreement  provides  that  the  plaintiff  shall  build  and 
Lees  accept  an  organ  to  be  constructed  according  to  a  certain  specification,  for  the 
[397]  price  of  6981.,  with  an  additional  701.  for  placing  it  in  the  parish  church  ;  and 
Lees  undertakes  to  pay  for  it  by  certain  instalments.  It  then  goes  on  to  provide  that, 
"  in  the  event  of  the  said  organ  being  completed  and  erected  as  aforesaid,  and  the  said 
sum  of  7681.  or  any  part  thereof  not  being  paid  at  the  time  or  times  thereinbefore 
mentioned,  then  it  was  thereby  declared  and  agreed  that  the  whole  sum  or  balance, 
with  the  interest  then  due  thereon,  should  become  due  and  payable  to  Walker,  and 
might  be  sued  for  and  recovered  accordingly  ;  and  in  the  mean  time,  and  until  the 
said  balance  and  interest  should  be  paid  and  discharged,  Walker  should  have  a  lien 
on  the  said  organ  :  and,  in  default  of  any  or  either  of  such  payments  as  aforesaid  at 
the  time  or  times  thereinbefore  mentioned,  Walker  might  either  dispose  of  or  remove 
the  said  organ  as  he  might  think  proper."  Such  is  the  arrangement  between  the 
parties.  The  intention  was,  that  Walker  was  not  to  part  with  the  property,  but  only 
with  the  possession,  until  all  the  instalments  were  paid.  I  think  the  case  of  Beeves  v. 
Capper,  6  Scott,  877,  5  N.  C.  186,  is  quite  consistent  with  this  view,  and  that  Hours  v. 
Ball,  7  B.  &  C.  481,  1  M.  &  R.  288,  is  entirely  distinguishable.  The  terms  of  the 
contract  there  were,  that  Ball  should  build  a  coach  for  Howes,  the  intestate,  for  1001., 
to  be  paid  by  four  instalments  of  251.  each,  and  that  Ball  should  have  a  lien  on  the 
coach  until  the  debt  was  duly  paid  :  and  these  words  were  held  not  to  be  specific 
enough  to  leave  the  property  in  the  maker.  The  letters  of  Lees  recognize  the  reserved 
right  of  the  plaintiff,  and  fully  sanction  the  notion  that  the  property  remained  in  him. 
Then,  has  the  defendant  Clyde  been  guilty  of  a  conversion  ?  I  think  the  evidence 
shewed  that  he  prevented  the  plaintiff  from  exercising  his  right  to  remove  the  organ. 
He  had  the  key  of  the  church,  and  kept  the  door  [398J  locked.  He  purposely  kept 
the  plaintiff  out  in  order  to  prevent  him  from  taking  away  the  organ,  saying  that  he 
himself  had  a  lien  upon  it :  and  thus  he  continued  to  hold  it  adversely  to  the  plaintiff. 
I  therefore  think  he  was  clearly  guilty  of  a  conversion.  The  point  as  to  the  faculty 
was  very  properly  abandoned.  Assuming  that  a  faculty  was  needed  to  enable  the 
plaintiff  to  remove  the  organ  from  the  parish  church,  the  want  of  a  faculty  would  not 
affect  the  rights  of  the  parties  under  the  general  law. 

Willes,  J.  I  am  of  the  same  opinion.  If  the  organ  had  been  delivered  subject 
to  an  agreement  that  the  plaintiff  might  seize  it  in  the  event  of  Lees  failing  to  pay 
the  instalments,  that  would  have  been  such  a  personal  licence  as  existed  in  the  case  of 
Howes  v.  Ball.  But  I  apprehend  it  was  perfectly  competent  to  the  parties  to  enter 
into  an  agreement,  that,  though  the  possession  and  use  of  the  organ  were  to  be  in  Lees 
or  his  nominees,  yet  the  property  should  remain  in  the  plaintiff,  and  should  not  com- 
pletely vest  in  Lees  until  the  whole  of  the  instalments  were  paid.  We  have  here  an 
agreement  to  which  it  is  impossible  to  give  full  effect  without  putting  upon  it  this 
latter  construction.  No  doubt,  the  intention  of  the  parties  was  to  give  the  plaintiff 
effectually  a  right  to  the  organ  until  the  whole  of  the  instalments  were  paid.  As  to 
the  rest  of  the  case,  I  cannot  understand  how  this  dispute  could  have  arisen.  The 
plaintiff  has  built  an  organ  upon  which  about   6201.  remains  due.     The  vicar  and 
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churchwardens  have  had  the  use  of  it  for  several  months  without  paying  for  it.  The 
plaintiff  is  entitled  under  the  terms  of  his  agreement  to  remove  it;  yet,  for  some 
reason,  the  defendant  Clyde  refuses  to  permit  its  removal,  and  insists  upon  keeping 
6201.  worth  of  the  plaintiff's  goods  for  which  he  has  not  been  paid.  It  is  [399] 
unquestionable  that  the  defendant  has  had  the  organ.  1  agree  with  the  defendant's 
counsel  that,  to  entitle  the  plaintiff  to  maintain  this  action,  it  must  be  shewn  that  the 
defendant  refused  to  deliver  up  the  organ  after  the  plaintiffs  right  to  demand  it  had 
accrued.  But  we  cannot  shut  out  everything  that  passed  before  the  31st  of  August, 
1860:  we  may  look  to  the  conduct  of  the  parties  before  that  day.  The  plaintiff,  it 
appears,  had  written  to  the  defendant  Clyde  explaining  to  him  the  terms  of  his  agree- 
ment with  Lees,  and  requesting  permission  to  remove  the  organ.  The  defendant, 
however,  refused  to  permit  the  church  door  to  be  opened,  and  himself  claimed  to  have 
a  lien  upon  the  organ.  He  never  retracted  that,  but  to  the  last  insisted  on  keeping 
the  organ.  What  is  the  just  conclusion  from  such  conduct?  I  think  there  was 
abundant  evidence  to  fix  the  defendant  Clyde  with  a  conversion. 

Byles,  J.  I  am  of  the  same  opinion.  If  the  matter  had  stood  unincumbered  of 
technical  difficulties,  it  would  have  been  clear  that  the  intention  of  the  parties  to  the 
agreement  of  the  13th  of  April,  1859,  was  that,  if  default  should  be  made  in  payment 
of  the  instalments,  the  organ  should  remain  the  property  of  the  maker.  But  a 
difficulty  arises  from  the  statement  in  the  document  that  the  plaintiff  should  have  a 
lien  upon  the  organ  until  the  balance  and  interest  should  lie  paid.  It  is  to  be  observed 
also  that  the  defendant  Clyde  signed  the  agreement  of  the  3rd  of  March,  1859,  as  a 
witness,  and  thereby  in  some  sort  became  a  party  to  the  engagement  to  give  up  the 
organ  on  demand. 

Keating,  J.  I  entirely  agree  with  the  rest  of  the  court.  The  only  difficulty  1 
have  felt  has  arisen  from  the  use  of  the  word  "lien"  in  the  agreement  of  the  13th  of 
[400]  April,  1859.  If  the  effect  of  that  agreement  had  been  only  to  confer  upon  the 
plaintiff  a  lien  upon  the  organ  for  the  unpaid  purchase-money,  there  might  have  been 
a  difficulty  in  holding  that  the  property  remained  in  the  plaintiff.  But  I  am  of  opinion 
that  the  property  did  not  pass  out  of  Walker.  I  also  agree  that  there  was  evidence 
of  a  conversion  by  the  defendant  Clyde.  As  to  Wren,  the  verdict  will  be  for  him  on 
not  guilty  and  non  detinet. 

Rule  discharged. 

Bekkidge  and  Another  v.  Ward.     Feb.  2nd,  1861. 

[S.  ( '.  3D  L.  .1.  C.  P.  218  ;  7  Jur.  N.  S.  S76  :  at  Nisi  Prius,  2  F.  &  F.  208.  See  Crossley 
v.  Ligktowler,  18(16-67,  L.  R.  3  Eq.  295;  L.  R.  2  Ch.  478.  Distinguished,  Landrock 
v.  Metropolitan  District  Railway  Company,  1886,  2  T.  L.  R.  533.  Applied,  Mickl 
thwaite  v.  Xcu-lai/  I!rid</e  Cwiipani/,  1886,  33  Ch.  I).  146,  152.  Referred  to,  Central 
London  Railway  v.  City  of  London  Land  Tax  Commissioners,  [1911]  2  Ch.  180;  [1913] 
A.  C.  364.] 

Where  a  piece  of  land  which  adjoins  a  highway  is  conveyed  by  general  words,  the 
presumption  of  law  is,  that  the  soil  of  the  highway  usque  ad  medium  Glum  passes 
by  the  conveyance, — even  though  reference  is  made  to  a  plan  annexed,  the  measure- 
ment and  colouring  of  which  would  exclude  it. 

The  first  count  of  the  declaration  stated  that  the  defendant  entered  land  of  the 
plaintiffs  in  the  parish  of  Minster,  in  the  county  of  Blent,  and  dug  holes  therein,  and 
placed  thereon  large;  quantities  of  stones  and  bricks,  &C. 

The  second  stated  that  the  plaintiffs  were  possessed  of  certain  land  in  the  parish 
of  Minster,  in  the  county  of  Kent,  and  ought  of  right  to  have  a  way  over  the  said  land 

through  certain  other  land  into  a  public  highway,  and  so  from  thence  back  again,  for 
themselves  ami  their  servants,  on  fool  and  with  horses,  carts,  and  carriages,  at  all 
times,  at  their  free  will  and  pleasure  j  and  thai  the  defendant  wrongfully  placed  and 

kept  stones  and  bricks,  and  dug  holes  upon  the  said  land,  and   in  anil  iq and  across 

the  said  way,  and  thereby  the  si i  was  obstructed  and  stopped  up,  and  the  plaintiffs 

were  deprived  of  the  use  and   benefit  thereof. 

The  third  count  claimed  the  -: way  as  a  footway  only. 

[401]  The  fourth  count  stated  that  there  was  a  eel  lain    public  highway    lor  all  the 


508  BERRIDGE    f.   WARD  10  C.  B.  (N.  S. )  402. 

Queen's  subjects  to  pass  and  re-pass,  at  their  pleasure,  on  foot  and  with  horses,  carts, 
and  carriages  ;  that  the  plaintiffs  were  possessed  of  land  abutting  on  and  next  adjoining 
the  said  highway,  and  entitled  to  free  egress  and  ingress  to  the  said  highway,  and 
from  the  same  to  the  said  land,  and  that  the  said  laud  was  of  right  accessible  from 
the  said  highway  ;  and  that  the  defendant  wrongfully  placed  and  kept  large  quantities 
of  stones  and  bricks  upon  the  said  highway  in  front  of  the  plaintiffs'  land,  and  the 
plaintiffs  were  thereby  hindered  from  using  their  right  of  egress  and  ingress  and  from 
using  the  said  land  in  so  free  a  manner,  and  making  ways  therefrom  into  the  said 
highway,  and  from  erecting  and  building  houses  upon  the  same,  and  thereby  the  land 
became  inaccessible  from  the  said  highway,  and  became  and  was  deteriorated  in  value. 

The  defendant  pleaded, — first,  to  the  whole  of  the  declaration,  not  guilty, — 
secondly,  to  the  first  count,  that  the  land  was  not  the  plaintiffs', — thirdly,  to  the  first 
count,  liberum  tenementum, — fourthly,  to  the  second  count,  a  traverse  of  the  plaintiffs' 
right  of  way, — fifthly,  a  similar  plea  to  the  third  count, — sixthly,  to  the  last  count,  a 
traverse  that  there  was  a  public  highway,  or  that  the  plaintiffs  were  entitled  to  free 
egress  or  ingress  from  their  land  to  or  from  the  supposed  highway  to  the  said  land  ; 
nor  was  the  said  land,  nor  of  right  ought  it  to  have  been,  accessible  from  the  supposed 
highway,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Kent. 

It  appeared  that,  in  1852,  the  plaintiffs  purchased  at  a  public  auction  certain  land 
in  the  parish  of  Minster,  in  the  Isle  of  Sheppy,  part  of  a  large  portion  of  marsh  land 
formerly  the  property  of  the  late  Sir  Ed-[402]-ward  Banks.  In  the  conveyance  the 
land  so  purchased  was  described  as  "all  those  pieces  or  parcels  of  freehold  land  situate, 
lying,  and  being  in  the  parish  of  Minster,  in  the  Isle  of  Sheppy,  in  the  county  of  Kent, 
near  to  the  town  of  Sheerness,  commonly  called  or  known  by  the  names,  and  containing 
the  quantities  mentioned  and  set  forth  in  the  schedule  hereunder  written,  and  the 
situations,  boundaries,  and  numbers  whereof  are  set  forth  in  the  plan  thereof  drawn 
on  the  skin  of  parchment  annexed  to  these  presents,"  &c. ;  and  "all  the  pieces  of  land 
and  hereditaments  hereby  conveyed,  or  intended  so  to  be,  being  on  the  said  plan 
coloured  red,  together  with  all  outhouses,  edifices,  buildings,  hedges,  ditches,  fences, 
roadways,  paths,  passages,  watercourses,  timber  and  other  trees,  easements,  commons, 
profits,  privileges,  commodities,  advantages,  emoluments,  hereditaments,  rights, 
members,  and  appurtenances  whatsoever  to  the  said  pieces  or  parcels  of  land,  gas-works, 
hereditaments,  and  premises,  or  any  part  thereof,  belonging  or  appertaining." 

The  quantity  of  land  sold  to  the  plaintiffs  was  1  la.  9p.  :  and  the  pieces  coloured 
red  on  the  plan  contained  that  quantity,  exclusive  of  the  road. 

The  defendant  in  1856  became  .the  purchaser  of  another  portion  of  the  same 
property,  and  claimed  to  be  entitled  to  the  spot  in  question  as  part  of  his  purchase. 

In  support  of  the  first  and  second  counts  of  the  declaration,  the  plaintiffs  relied 
upon  the  conveyance  :  and  as  to  the  fourth  count,  they  gave  the  following  evidence  of 
user : — 

Charles  Colthorpe,  parish  clerk  of  Warden,  in  the  Isle  of  Sheppy,  stated  that  he 
had  known  the  road  from  Banks  Town  to  Scrap's  Gate  from  1810  ;  that  he  had  known 
butchers'  and  gardeners'  carts  go  along  it ;  that  it  was  the  direct  road  from  Mile  Town 
(Sheerness)  to  [403]  Scrap's  Gate,  and  also  from  Scrap's  Gate  to  Minster ;  and  that 
he  never  heard  of  any  one  being  prevented.  On  cross-examination,  he  stated  that  he 
had  driven  his  cart  along  the  road  from  Mile  Town  to  Minster ;  that  he  went  to  the 
mill  there,  and  on  other  business  besides ;  that  Square  Chalk  was  then  the  proprietor 
of  the  100  acres;  that  he  had  met  him  while  driving  there,  but  he  never  prevented 
him  ;  that  ten  or  twelve  years  ago,  a  gate  was  put  up  a  quarter  of  a  mile  from  Scrap's 
Gate  towards  Sheerness,  and  is  there  now  :  that  it  was  fastened  with  a  chain  and 
padlock  to  keep  people  out ;  that  there  is  a  gate  at  the  Rock  House,  which  may  have 
been  up  twenty  years  :  that  that  gate  was  sometimes  closed  and  sometimes  open,  but 
he  never  saw  it  fastened  ;  and  that  he  never  knew  a  gate  between  that  and  Mile  Town. 

Charles  Hoare  stated  that,  in  1798,  he  came  from  Rochester  to  Sheppy  in  a  post- 
chaise,  past  Scrap's  Gate,  where  there  was  a  sort  of  skeleton  of  a  gate ;  that,  after 
passing  that,  he  went  along  part  of  the  beach,  then  over  the  sea-wall,  and  then  along 
the  left  of  the  sea-wall  to  Mile  Town  ;  that  there  was  no  gate  after  passing  Scrap's 
Gate;  that  he  had  lived  in  the  island  permanently  from  1808,  and  was  a  chimney- 
sweeper, and  till  within  the  last  ten  years  kept  carts  and  horses  and  donkeys  ;  that 
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he  had  a  contract  with  government,  and  used  to  go  this  road  to  the  different  coast- 
guard stations,  and  was  never  interfered  with,  nor  ever  asked  leave  ;  and  that  others 
besides  himself  used  the  road.  On  cross-examination,  he  said  he  had  been  by  the 
Rock  House  many  times,  but  never  saw  a  gate  there  till  within  the  last  six  years  ; 
and  that  he  saw  a  gentleman  force  it  open,  it  being  locked.  On  re-examination,  he 
stated  that  the  stone  was  taken  along  the  road  in  question  to  build  the  Rock  Souse 
about  forty-five  years  ago;  and  that  there  was  no  other  road  from  thence  to  Mile 
Town. 

[404]  .lohn  Reece  stated  that  he  occupied  Danley  farm  twenty  years,  left  it  thirty 
years  ago,  and  returned  to  Warden  nine  years  ago  ;  that,  when  he  went  to  the 
farm,  there  was  a  road  from  Scrap's  Gate  to  Mile  Town,  and  that  he  had  been  that 
way  with  waggons  going  to  the  beach  to  get  stone  to  mend  the  road,  and  had  gone 
along  it  to  Mile  Town  on  horseback  ;  that  he  had  seen  man}'  carts  and  waggons 
belonging  to  farmers  using  the  way;  that  Chalk  never  stopped  or  attempted  to  stop 
any  one  :  that  he  did  not  recollect  any  gates,  though  gates  were  common  at  that 
time  in  Sheppy  ;  that,  since  he  came  back,  he  had  seen  people  using  this  road  with 
horses  and  carts  ;  that  a  gate  had  since  been  erected  across  the  sea-wall,  and  kept 
locked  ;  and  that  another  gate  had  been  put  up  at  Rock  House.  On  cross-examination, 
he  stated  that  he  had  seen  a  man  named  Lushington,  a  gardener  who  lived  at 
Scrap's  Gate,  going  along  the  road  with  his  cart ;  that  he  was  a  tenant  of  the 
defendant's  ;  and  that  the  road  was  used  for  the  purposes  of  the  occupiers  of  the 
100  acres. 

William  Colney  stated  that  he  lived  at  Cockle  farm  fifty-two  years  ;  that  he 
remembered  this  road  forty  years ;  that  it  ran  from  Minster  to  Sheerness  ;  and 
that  people  used  to  go  along  it  with  waggons,  carts,  and  horses.  On  cross-examina- 
tion, he  stated  that  there  was  no  obstruction  in  Chalk's  time  ;  that,  in  Banks's  time, 
he  once,  and  once  only,  found  the  Rock  House  gate  locked,  and  rode  round  the 
house  ;  that  he  was  surveyor  of  highways  for  Minster  parish  for  nine  years  ;  that  he 
had  been  by  this  road  from  Scrap's  Gate  to  Sheerness  with  stone,  and  also  with 
corn  ;  that,  from  Minster  to  Scrap's  Gate,  the  parish  repaired  the  road,  and  after 
that  it  did  not  need  it ;  that,  from  Minster  to  Scrap's  Gate,  was  a  mile,  then  to  Mile 
Town  a  quarter  to  half  a  mile,  and  thence  to  Sheerness  was  a  continuation  ;  and  that 
between  Minster  and  [405]  Scrap's  Gate  was  the  workhouse  (now  the  union)  and  two 
or  three  farm-houses  along  the  road. 

George  Quint  stated  that  he  had  known  the  neighbourhood  since  1819  ;  that  the 
Rock  houses  (which  belonged  to  one  Alston,  with  whom  the  witness  worked  as  a 
labourer)  were  not  then  finished  ;  that  there  was  no  other  road  than  that  in  question 
from  there  to  Sheerness  ;  that  it  was  always  a  public  road  since  he  knew  it  ;  that  he 
had  seen  people  going  along  it  in  carts  and  waggons,  butchers,  bakers,  and  every  one 
else;  that  Alston  kept  the  road  in  repair  after  the  houses  were  built;  that  he  never 
knew  any  one  stopped  during  the  twenty-five  years  he  worked  for  Alston  ;  that  one 
Quested  built  and  occupied  a  cottage  near  Rock  House ;  and  that  there  was  no  other 
road  than  this  for  that  house. 

George  Bridges  stated  that  he  worked  at  Scrap's  Gate  for  Jackson,  who  was  the 
owner  of  the  cement-works ;  that  Jackson  used  the  road  with  his  carts  and  horses  ; 
that  there  was  one  gate  at  Cheney  Rock  from  the  time  he  first  know  it ;  that  he  never 
knew  that  gate  locked  but  once,  when  be  informed  Jackson,  who  went  with  him  and 
with  a  hammer  broke  the  lock  ;  that  Mr.  Hanks  was  then  the  owner  of  the  100  acres  ; 
that  he  had  since  seen  butchers'  and  bakers'  carts  and  farmers'  waggons  on  the  road  ; 
lli.it  there  were  no  fences  when  he  first  knew  it ;  that  posts  and  rails  were  put  up 
about  L831  ;  that  Jackson  built  some  houses  at  Scrap's  Gate  in  1833,  and  that  the 
wood-work  and  slates  were  taken  by  witness  from  Mile  Town  in  carts  along  this  road  ; 
that  he  had  met  Mr.  Banks  on  the  road  while  so  doing,  and  he  said  nothing  to  him  ; 
that  he  was  never  interrupted  ;  that,  when  the  road  got  bad,  he  used  to  gel  a  carl 
load  of  gravel  from  the  beach  and  repair  it  ;  that  he  had  seen  other  people  using  the 
road, — one  Webb,  a  baker,  of  Mile  Town  [406]  butchers  from  Sheerness,  and  farmers 
with  carts;  and  that  he  had  seen  one  Merchant,  a  man  in  Alston's  employ,  repairing 
the  road.  On  cross-examination  he  stated  that  Jack-son  was  tenant  of  Mr,  Wyatt, 
the  lord  of  the  manor :  that  he  did  not  recoiled  a  gate  at  Scrap's  Gate;  thai  then' 

Was  one  at   the.  I  lock  House,  which  was  old  and  dilapidated    in    Jackson's  time,  just   tit 
to  keep  the  cattle  in  ;   that    Alston   was  P.anks's  tenant  after  Hanks  bought  the  estate  ; 
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and  that  the  butchers  and  bakers  before  spoken  of  were  going  to  the  farm-houses  and 
the  Rock  House. 

Joseph  Fare  Hall  stated  that  his  father  lived  at  the  Waterloo  Inn,  Minster ;  that, 
when  a  boy,  he  used  to  go  along  the  road  on  foot,  on  horseback,  and  in  carts,  frequently, 
and  other  people  did  the  same  ;  and  that  he  never  knew  of  any  one  being  prevented. 
On  cross-examination  he  said  that  the  inn  belonged  originally  to  Mr.  Wyatt,  after- 
wards to  Sir  Edward  Banks,  and  then  to  Mr.  Banks,  the  son  ;  that  his  father  was 
tenant  to  them  until  the  property  was  sold  ;  that  he  had  known  farmers  come  with 
stone  from  the  beach  between  Scrap's  Gate  and  Mile  Town,  to  repair  the  road  ; 
and  that  carts  also  came  to  Cheyney  Rock  to  get  coals.  On  re-examination  he  said 
that  the  use  of  the  road  was  not  confined  to  Banks's  tenants,  but  any  one  else 
used  it. 

Daniel  Horsen  stated  that  he  had  known  the  road  since  1841  ;  that.it  was  used 
mostly  by  farmers,  but  also  by  others  going  from  Minster  to  Sheerness ;  and  that 
anybody  that  liked  went  that  way.  On  cross-examination  he  said  that  he  knew  of 
some  gates,  but  never  knew  them  locked  ;  that  he  went  that  way  once  or  twice  every 
week  ;  and  that  he  had  heard  of  a  gate  being  locked,  but  never  found  it  so. 

Harriet  Ellis,  daughter  of  Mr.  Quint  who  occupied  the  Rock  House,  stated  that 
she  had  seen  waggons  [407]  anil  light  carts  using  the  road,  and  also  gigs  driven  by 
the  officers  from  Sheerness  ;  and  that  there  was  a  gate,  but  that  she  never  knew  it  to 
be  locked. 

James  Monk  stated  that  he  came  to  Mile  Town  thirty  years  ago ;  that  he  lived  for 
eleven  years  (from  about  1839)  with  Webb,  a  baker,  in  Mile  Town,  and  twice  a  week 
drove  his  cart  along  this  road,  and  never  was  stopped  or  interfered  with  ;  that  he 
had  seen  other  people  use  it;  that  he  lived  for  a  year  and  a  half  with  Mr.  Ford,  a 
farmer,  at  Eastchurch,  three  miles  beyond  Minster  ;  that  he  also  lived  two  years  with 
one  Holbeck,  a  dealer  in  milk,  and  used  to  go  twice  a  day  along  the  road  for  milk  ; 
that,  after  the  property  was  sold,  the  gate  at  the  Rock  House  was  locked  ;  and  that, 
on  one  occasion  (six  years  ago),  when  witness  was  present,  Mr.  Smithson,  the  landlord 
of  the  Royal  Hotel,  came  up,  and  finding  the  gate  locked,  took  it  off  its  hinges, 
and  said  he  would  not  have  it  locked.  On  cross-examination,  he  said  he  used  to 
supply  three  people  at  Eastchurch  with  bread,  and  others  along  the  road ;  that  he 
used  to  bring  corn  from  Eastchurch  to  Sheerness,  and  then  take  back  beech  from 
Scrap's  Gate  ;  that  his  master  (Holbeck)  had  cows  in  the  100  acres,  and  witness  used 
to  milk  them  and  bring  the  milk  into  Sheerness ;  that  he  did  not  supply  milk  along 
this  road,  there  being  no  houses  there ;  that  there  was  a  gate  across  the  road  at  the 
Rock  House,  which  always  stood  open,  an  old  gate ;  and  that  he  never  had  to  get 
down  to  open  it. 

William  Richard  Brightman,  fifty  years  an  estate-agent  at  Sheerness,  stated  that 
he  had  known  the  road  ever  since  he  could  remember,  and  had  known  it  used  for 
walking  and  driving  by  any  one,  and  never  saw  any  one  stopped. 

On  the  part  of  the  defendant,  it  was  objected  that  the  plaintiffs  had  failed  to  make 
out  their  case  as  to  the  [408]  first  count,  inasmuch  as  the  conveyance  under  which 
they  claimed  passed  only  the  particular  pieces  of  land  described  by  measurement  and 
coloured  red  in  the  plan,  to  the  exclusion  of  any  part  of  the  road  :  and  the  case  of 
The  Marquis  of  Salisbury  v.  The  Great  Northern  Railway  Company,  ante,  vol.  v.  p.  174, 
was  relied  on.  Upon  this  point,  his  Lordship  reserved  the  defendant  leave  to  move. 
As  to  the  second  count,  it  was  submitted  that  there  was  no  evidence  of  any  obstruction 
to  the  plaintiffs'  access  by  the  gate,— that  being  all  they  were  entitled  to.  And,  as 
to  the  rest,  it  was  insisted  that  the  frequent  interruptions  displaced  the  evidence  of 
user  as  establishing  a  public  highway  ;  that  the  road  was  in  truth  a  mere  occupation 
way,  used,  not  by  "the  general  public,  but  by  the  tenants  and  occupiers  of  houses  and 
farms  along  the  line. 

Several  witnesses  were  called  on  the  part  of  the  defendant,  to  prove  that  the  locus 
in  quo  was  a  mere  track  for  the  use  of  the  occupiers  of  the  neighbouring  farms, 
tenants  of  the  Bankses,  and  not  a  made  road  ;  that  several  persons  had  been  on 
different  occasions  prevented  from  passing  along  it;  that  the  gate  at  the  Rock  House 
was  always  closed,  sometimes  locked,  but  not  before  1816,  when  by  the  direction  of 
Chalk  a  lock  and  chain  were  put  on  it,  nor  after  1832  ;  and  that  the  lock  was  usually 
broken  by  some  one  within  two  or  three  days  after  it  was  put  on. 

It  was  also  proved  that  the  actual  measurement  of  the  land  purchased  by  the 
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plaintiffs,  including  the  fence  but  excluding  the  adjoining  road,  was  11J  acres, — the 
measurement  inserted  in  the  schedule  to  the  conveyance  being  1  la.  op. 

The  question  on  the  first  count  being  reserved,  his  Lordship  left  it  to  the 
jury,  on  the  second  and  third  counts,  to  say  whether  there  was  a  public  highway  ; 
and,  as  to  this, — first,  was  their  an  antient  public  [409]  highway, — telling  them, 
with  reference  to  the  evidence  of  obstruction,  that,  if  there  was  once  a  public 
right  of  way,  no  subsequent  obstruction  by  the  lords  of  the  manor  or  owners 
of  the  property  could  operate  to  destroy  the  right  the  public  had  once  acquired, 
— secondly,  if  there  was  not  an  antient  highway,  was  there  a  dedication  by  Chalk? 
On  this  question,  his  Lordship  called  attention  to  the  fact  that  no  gate  was  kept 
closed  between  1816  and  1832;  the  defendant's  witness  Whitehead  shewing  that 
the  gate  at  the  entrance  of  the  100  acres  was  last  closed  forty-four  years  ago,  and 
the  defendant's  witness  Sharp  shewing  that  the  gate  at  the  Rock  House  was  first 
locked  in  1832:  while  the  evidence  shewed  that  the  way  was  used  during  all  the 
interval :  and  he  adverted  to  the  possibility,  that,  after  the  Rock  House  was  built, 
Chalk  thought  it  no  longer  worth  his  while  to  resist  the  road  being  used  by  the  public, 
— thirdly,  was  there  any  dedication  by  Banks?  His  Lordship  called  attention  to  the 
evidence  of  his  having  directed  that  thirty  feet  should  be  left  between  the  fence  and 
the  sea-wall,  as  possibly  warranting  the  inference  cither  that  he  recognized  an  existing 
highway  or  intended  to  establish  one. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  nominal  damages, — saying  that 
they  were  of  opinion  that  an  antient  highway  had  been  made  out. 

Montagu  Chambers,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  second  and  third  pleas,  "  on  the  ground  that  the 
evidence  did  not  prove  that  the  land  on  which  the  trespass  was  committed  was  the 
plaintiffs'  soil  and  freehold,  and  disprove  that  it  was  the  defendant's  soil  and  freehold  ; " 
or  for  a  new  trial  "on  the  ground  that  the  judge  misdirected  the  jury,  in  confining 
their  attention  to  the  question  whether  there  [410]  had  been  a  highway  from  time 
immemorial,  as  stated  by  some  witnesses,  viz.  Hoare  and  others,  and  directing  them 
to  consider  that  question  in  the  first  instance,  not  directing  their  attention  to  the 
evidence  given  as  to  the  interruptions  subsequent  to  the  acts  of  user  spoken  to  by 
those  witnesses,  and  which  tended  to  prove  that  there  never  had  been  a  dedication  of 
the  alleged  highway  to  the  public;  and  that  the  finding  of  the  jury  was  against 
evidence." 

The  Lord  Chief  Justice  appended  to  his  report  the  following  remarks  ; — "  I  am 
not  dissatisfied  with  this  finding,  inasmuch  as  there  was  evidence  of  public  user  (in 
one  instance  as  far  back  as  I  798)  anterior  to  any  obstruction  by  Chalk,  by  fastening 
the  gate  :  and,  if  the  evidence  of  AVhitehead,  one  of  the  defendant's  witnesses,  was 
correct,  the  obstruction  had  first  been  offered  by  Chalk  in  1814,  prior  to  which  time 
there  was  ample  evidence  of  user.  Nor  was  it  clear  how  far  this  obstruction,  which 
was  desisted  from  altogether  in  1816,  had  been  enforced  while  it  lasted  ;  all  persons 
appearing  to  have  been  let  through  who  applied.  But  I  should  have  been  better 
satisfied  if  the  jury  had  founded  their  verdict  on  a  right  of  way  by  dedication,  there 
being  cogent  evidence  of  this  in  the  fact  of  the  discontinuance  by  Chalk,  the  owner  of 
the  land,  in  L816,  of  the  only  gate  attempted  to  be  kept  closed  up  to  that  time 
(any  other  existing  gates  being  only  cattle  or  marsh  gates),  and  the  uninterrupted 
and  constant  user  by  the  public  till  1832,  when  the  Rock  House  gate  was  for  the 
first  time  closed,  on  a  change  in  the  ownership, — a  proceeding  which  appears  to  have 
been  resisted  as  often  as  attempted.     I  think  there  was  abundant  evidence  of  a  public 

right  of  way;  but  I  think  a  right  of  way  by  dedication  would  have  1 n  the  safer 

finding.     On  the  whole,  however,  1  am  not  dissatisfied  with  the  verdict." 

[411]  Bovill,  Q.  C.|  Lush,  Q.  C,  and  Denman,  shewed  cause.     The  jury  upon  a 

balance  of  testimony  have  found  that  the  locus  in  quo  was  an  antient  highway  ;  and 
the  Lord  Chief  .Justice  reports  himself  not  dissatisfied  with  that  finding.  There  was 
Do  evidence  to  shew  that  the  defendant  had  the  slightest  interest  in  this  strip  of  land. 

And,  as  to  the  alleged  misdirect  ion,  that  is  set  at  rest  by  the  report  of  the  leal  lied 
judge  of  t hi;   manner   in   which    he   left  the   question   to   the  jury.       The  only  matter 

remaining  to  be  considered  is,  whether  the  description  in  the  conveyance  to  the 
plaintiffs  passed  a  moiety  of  the  mad,  the  suggestion  on  the  pari  of  the  defendant 
being  that  the  quantity  (II  a.  5  p.)  marked  on  the  plan  annexed  thereto  was  satisfied, 
the  road  being  excluded.     In  Th   Marquis  of  Salisbury  v.  Tin  Great  Northern  Railway 
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Company,  ante,  vol.  v.,  p  174,  where  the  adjoining  road  was  held  not  to  pass  by  the  con- 
veyance, the  plaintiff  had  conveyed  liy  measurement  the  two  pieces  of  land  at  each 
side  of  the  road  :  and  the  general  principle  was  conceded  ;  for,  in  the  course  of  his 
judgment,  Williams,  J.,  says  (p.  209), — "It  is  not  disputed  by  Mr.  Lush  (for  the 
plaintiff),  that,  in  the  ordinary  case,  where  a  man  who  is  the  owner  of  two  pieces  of 
land  conveys  them  to  a  purchaser,  if  a  turnpike-road  lies  between  them,  the  soil  of  the 
road  passes  by  the  conveyance,  although  the  conveyance  is  silent  as  to  its  existence, 
and  although  the  particular  measurement  of  each  piece  is  given,  and  would  exclude 
the  road."  That  was  an  exceptional  case.  [Willes,  J.,  referred  to  Simpson  v.  Bendy, 
ante,  vol.  viii.,  p.  433.  There,  the  conveyance  of  a  field,  described  as  "Chamberlain's 
Field,  containing  by  estimation  3a.  3r.  35p.,  be  the  same  more  or  less,  abutting  towards 
the  west  on  Hall  Lane,"  was  held  to  vest  in  the  grantee  the  soil  of  Hall  Lane  usque 
ad  medium  filum  via?.]  In  a  case  of  Lord  v.  The  [412]  Commissioner*  for  the  City  of  Sydney, 
12  Moore's  P.  C.  473,  this  principle  was  applied  where  the  boundary  was  a  creek.  In 
1810,  the  Crown  made  a  grant  to  R.  of  135  acres  of  land  in  New  South  Wales, 
described  as  bounded  on  the  west  by  N.  Farm,  on  the  north  by  an  east  line  of  30 
chains,  on  the  east  by  a  south  line  to  a  small  creek,  and  on  the  south  by  that  creek 
and  the  water  of  Botany  Bay  at  the  mouth  of  Cook's  River.  It  was  not  necessary  to 
include  any  portion  of  the  creek  to  make  up  the  quantity  of  land  specified  in  the 
grant.  In  1823,  the  Crown  made  a  grant  of  600  acres  of  land  higher  up  the  creek  to 
L.,  in  which  the  land  was  described  as  bounded  on  the  north  west  by  a  line  from  the 
south  east  corner  of  R.'s  farm  to  the  south  west  corner  of  W.'s  farm,  on  the  north 
east  by  W.'s  farm,  on  the  south  east  by  a  line  bearing  west,  south  to  Botany  Bay,  to 
a  creek  and  R.'s  farm.  This  grant  contained  a  reservation  that  the  Crown  was  to  be 
entitled  to  "any  quantity  of  water-,  and  any  quantity  of  land,  not  exceeding  ten  acres, 
in  any  part  of  the  said  grant,  as  might  be  required  for  public  purposes."  L.  afterwards 
became  owner  of  the  land  comprised  in  the  grant  to  R.  The  water  of  the  creek  was 
used  for  turning  a  mill  erected  on  R.'s  land,  and  for  other  beneficial  purposes.  On 
resumption  by  the  Crown,  under  the  powers  of  an  act  of  council  of  New  South  Wales, 
1 7th  Vict,  No.  35,  of  a  portion  of  such  lands,  and  diversion  of  the  stream  flowing  in 
the  creek.  It  was  held  that  the  grant  by  the  Crown  in  1810  to  R.,  of  land  bounded 
by  the  creek,  passed  the  soil  of  the  creek  ad  medium  filum  aqua;,  as  the  description  of 
boundaries  in  the  giant  did  not  exclude  from  it  that  portion  of  the  creek  which  by 
the  general  presumption  of  law  would  go  along  with  the  ownership  of  the  land  on  the 
banks  of  it.  In  delivering  judgment,  Sir  J.  Coleridge  says  that  the  court  "are  clearly 
of  opinion,  that,  upon  the  true  construction  of  this  grant,  the  creek  where  it  [413] 
bounds  the  land  is,  ad  medium  filum,  included  within  it.  In  so  holding,  they  do  not 
intend  to  differ  from  old  authorities  in  respect  to  the  Crown  grants  ;  but,  upon  a 
question  of  the  meaning  of  words,  the  same  rules  of  common  sense  and  justice  must 
apply,  whether  the  subject-matter  of  construction  be  a  grant  from  the  Crown  or  from 
a  subject :  it  is  always  a  question  of  intention,  to  be  collected  from  the  language  used 
with  reference  to  the  surrounding  circumstances.  If  lands  granted  were  described  as 
bounded  by  a  house,  no  one  could  suppose  the  house  was  included  in  the  grant :  but, 
if  land  granted  were  described  as  bounded  by  a  highway,  it  would  be  equally  absurd 
to  suppose  that  the  grantor  had  reserved  to  himself  the  right  to  the  soil  ad  medium 
filum,  in  the  far  greater  majority  of  cases  wholly  unprofitable."  The  presumption 
that  the  soil  of  a  road  usque  ad  medium  filum  vise  belongs  to  the  owners  of  the  adjoin- 
ing lands,  was  held  in  Holmes  v.  BeUinejham,  ante,  vol.  vii.,  p.  329,  to  apply  equally  to 
a  private  as  to  a  public  road.     And  see  Sheppard's  Touchstone,  89. 

Montagu  Chambers,  Q.  C,  and  Hannen,  in  support  of  the  rule.  The  learned 
judge  substantially  misdirected  the  jury.  He  did  not  put  it  to  them  that  for  several 
years  the  gate  at  the  end  of  the  100  acres  was  kept  fastened  and  as  private  property. 
He  told  them  in  .substance  that  the  rule  of  law  was,  once  a  highway,  always  a  high- 
way,— that,  if  they  found  that  this  had  been  a  public  highway  from  time  immemorial, 
they  might  dismiss  from  their  minds  all  the  evidence  of  obstruction,  all  that  occurred 
since  1816.  Between  1808  and  1816,  Chalk,  it  appears,  kept  the  100  acres  as  his 
own  private  field  ;  and  the  gate  leading  to  it  was  kept  locked.  In  1832,  a  gate  was 
erected  by  Banks  :  that  was  a  conclusive  negation  of  any  intention  on  his  part  to 
dedicate  the  way  to  the  public.  Beyond  the  Rock  [414]  House,  it  is  conceded,  there 
was  no  public  way  at  all.  The  principal  evidence  to  establish  an  immemorial  way 
was  that  of  Hoare,  the  post-boy  and  chimney-sweep  :  but  that  was  explainable.     Upon 
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such  loose  evidence  as  this,  it  will  be  too  much  to  hold  the  right  to  be  concluded, 
as  it  virtually  will  be  by  this  verdict,  if  it  be  allowed  to  stand.  The  real  question 
between  the  parties  has  been  avoided.  [Erie,  C.  J.  There  was  evidence  of  public 
user  of  the  way  from  the  earliest  time  ;  then  there  was  evidence  of  obstructions ;  and 
then  it  was  shewn  that  many  times  were  the  obstructions  broken  down,  and  nobody 
brought  into  question  for  it.]  It  was  not  shewn  that  this  was  done  to  the  knowledge 
of  the  owner  of  the  land.  Then,  as  to  the  description  of  the  land  in  the  grant, — 
the  question  is,  what  did  the  grantors  intend  to  convey ;  and  the  answer  is  to  be 
gathered  from  the  language  of  the  deed,  and  not  from  extraneous  circumstances.  In 
Simpson  v.  Bench/,  ante,  vol.  viii.,  p.  433,  the  land  was  described  as  "  bounded  by  Hall 
Lane  ;"  and  in  Lord  v.  The  Commissioners  for  the  City  of  Sydney,  12  Moore's  P.  C.  473, 
as  "bounded  on  the  south  by  a  small  creek;"  and  it  was  held  that  a  moiety  of  the 
lane  in  the  one  case,  and  of  the  creek  in  the  other,  passed  by  the  conveyance,  though 
it  was  not  necessary  to  include  any  portion  of  the  lane  or  the  creek  to  make  up  the 
quantity  of  land  specified  in  the  grant.  Here,  however,  the  language  of  the  con- 
veyance is  precise  and  clear,  and  excludes  the  highway.  It  is  "  all  those  pieces  or 
parcels  of  freehold  land,  situate,  lying,  and  being  in  the  parish  of  Minster,  in  the  Isle 
of  Sheppy,  in  the  county  of  Kent,  near  to  the  town  of  Sheerness,  commonly  called  or 
known  by  the  names,  and  containing  the  quantities,  mentioned  and  set  forth  in  the 
schedule  hereunder  written,  and  the  situations,  boundaries,  and  numbers  whereof  are 
set  forth  in  the  plan  thereof  drawn  on  the  skin  of  parchment  annexed  to  these  presents  ; " 
and  [415]  again,  "all  the  pieces  of  land  and  hereditaments  hereby  conveyed,  or 
intended  so  to  be,  being  on  the  said  plan  coloured  red."  [Willes,  J.  There  are  also 
the  very  large  words,  "  together  with  all  outhouses,  edifices,  buildings,  hedges,  ditches, 
fences,  roadways,  paths,  passages,  water-courses,  timber  and  other  trees,  easements, 
commons,  profits,  privileges,  commodities,  advantages,  emoluments,  hereditaments, 
rights,  members,  and  appurtenances  whatsoever  to  the  said  pieces  or  parcels  of  land, 
gas-works,  hereditaments,  and  premises,  or  any  part  thereof,  belonging  or  appertain- 
ing."]    That  which  is  intended  to  be  conveyed  is  precisely  defined. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  As  to  the  first 
branch  of  it,  which  seeks  to  enter  a  verdict  for  the  defendant  on  the  second  and  third 
pleas,  on  the  ground  that  the  evidence  failed  to  prove  that  the  land  on  which  the 
trespass  was  committed  was  the  plaintiffs'  soil  and  freehold,  I  think  the  counsel  for 
the  defendant  have  failed  to  sustain  that  point,  because  I  am  of  opinion,  that,  where 
a  close  is  conveyed  with  a  description  by  measurement  and  colour  on  a  plan  annexed 
to  and  forming  part  of  the  conveyance,  and  the  close  abuts  on  a  highway,  and  there  is 
nothing  to  exclude  it,  the  presumption  of  law  is  that  the  soil  of  the  highway  usque 
ad  medium  filum  passes  by  the  conveyance.  The  cases  cited  on  the  part  of  the 
plaintiffs  establish  that.  Then,  as  to  the  alleged  misdirection, — which  must  be  taken 
in  conjunction  with  that  part  of  the  rule  which  seeks  to  set  aside  the  verdict  as  being 
against  evidence,  for  the  two  are  so  intertwined  that  they  must  stand  or  fall  together, 
— I  have  carefully  attended  to  the  observations  of  the  defendant's  counsel  and  to  the 
report  of  the  learned  judge,  and  I  find  no  fault  with  the  way  in  which  the  case  was 
presented  to  the  jury.  I  think  there  was  evidence  of  the  existence  of  an  imme-[416]- 
morial  highway  which  the  learned  judge  was  bound  to  leave  to  the  jury.  There  was, 
it  is  true,  a  good  deal  of  evidence  of  dedication  within  living  memory  :  but  there  was 
also  evidence  of  an  antient  highway,  which  could  not  be  withdrawn  from  the  considera- 
tion of  the  jury.  I  find  no  such  clear  miscarriage  in  the  way  in  which  the  matter 
was  left  as  to  justify  me  in  dissenting  from  it :  there  was  evidence  on  both  sides  : 
and  the  learned  judge  reports  to  us  that  he  is  not  dissatisfied  with  the  verdict.  As 
between  these  parties,  no  doubt,  the  verdict  is  conclusive  that  the  highway  adjoining 
usque  ad  medium  filum  is  part  of  the  100  acres  :  but  it  is  not  conclusive  as  to  anything 
beyond.  It  would  certainly  bo  admissible  and  strong  evidence  of  a  public  highway 
along  the  whole  line  ;  but  still  it  would  be  capable  of  being  rebutted,  if  claimed  to  bo 
used  as  evidence  of  a  highway  in  any  other  part  than  that  immediately  in  question 
in  this  cause. 

Williams,  J.  I  am  of  the  same  opinion ;  and  I  will  only  add  a  word  as  to  the 
point  of  law  arising  on  the  first  count  of  the  declaration.  In  the  case  of  The  Maarguis 
of  Salisbury  v.  The  Great  Northern  lluilway  Company,  which  has  been  referred  to,  there 
was  enough  on  the  face  of  the  conveyance  which  was  set  out  in  tho  special  case  to 
shew  that  a  moiety  of  the  adjoining  highway  was  not  intended  to  pass.     That  case, 
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therefore,  is  out  of  the  general  rule,  which  I  take  to  be  this, — that  a  conveyance  of 
a  piece  of  laud  to  which  belongs  a  moiety  of  an  adjoining  highway,  passes  the  rnoiety 
of  the  highway  by  the  general  description  of  the  piece  of  land.  There  is  nothing  in 
the  present  case  to  take  it  out  of  that  general  rule. 

WiLLES,  J.,  and  Keating,  J.,  concurred. 

Rule  discharged. 


[417]  Cases  Akgued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  in  the  Twenty-Fourth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term  were,— Erie,  C.  J.,  "Williams,  J., 
Willes,  J-,  and  Byles,  J. 

"Williams  and  Another  v.  Allsup.     June  3rd,  1861. 

[S.  C.  30  L.  J.  C.  P.  353  ;  4  L.  T.  550 ;  8  Jur.  N.  S.  57.  Referred  to,  Tlus  Scio,  1867, 
L.  R,  1  Ad.  &  E.  355;  The  Harriet,  1868,  18  L.  T.  805;  The  Two  Ellens,  1871-72, 
L.  R.  3  Ad.  &  E/358  ;  L.  R.  4  P.  C.  161  (sub  nom.  Jolinson  v.  Black);  The  Ripon 
City,  [1897]  P.  244.  Followed  and  applied,  Jowitt  v.  Union  Cold  Storage  Company, 
[1913]  3  K.  B.  10.] 

The  mortgagor  of  a  ship,  who  remains  in  the  ostensible  ownership,  has  an  implied 
authority  to  confer  a  right  of  lien  for  repairs  necessary  to  keep  her  seaworthy, — 
notwithstanding  the  70th  section  of  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  which  enacts  that  "a  mortgagee  shall  not  by  reason  of  his  mortgage 
be  deemed  to  be  the  owner  of  a  ship,  or  any  share  therein,  nor  shall  the  mortgagor 
be  deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship  or  share,  except  in 
so  far  as  may  be  necessary  for  making  such  ship  or  share  available  as  a  security  for 
the  mortgage  debt. 

This  action  was  brought  to  recover  the  value  of  a  steam-boat ;  and  by  consent  of 
the  parties,  under  a  judge's  order,  the  following  case  was  stated  for  the  opinion  of 
the  court, — it  being  agreed  that  the  action  [418]  was  to  be  considered  as  an  action 
of  trover ;  the  defendant  also  agreeing  to  admit  a  demand  and  a  refusal  to  deliver 
before  action  brought : — 

In  the  year  1856,  the  plaintiffs,  who  were  bankers  at  Chester,  advanced  to  Mr. 
William  Hilliar,  of  Eastham,  in  the  county  of  Chester,  the  sum  of  9351.  2s.,  and, 
as  a  security  for  the  re-payment  thereof  and  of  any  further  advances,  the  said 
"William  Hilliar  executed  to  the  plaintiffs  on  the  1st  of  October,  1856,  a  mortgage 
of  a  steam-boat  called  the  "  Loch  Lomond,"  of  which  he  was  then  the  owner,  having 
been  duly  registered  as  such  on  the  register  at  the  Custom  House  in  Liverpool.  The 
said  mortgage  was  in  the  form  prescribed  by  the  Merchant  Shipping  Act,  1854,  17 
&  18  Vict.  c.  104,  and  was  duly  recorded  by  the  plaintiffs  at  the  Custom  House  at 
Liverpool  on  the  2nd  of  October,  1856.  A  copy  of  the  mortgage, — see  opposite, — 
was  annexed  to  and  was  to  form  part  of  the  case. 

The  plaintiffs  never  took  or  had  possession  of  the  said  steam-boat,  or  in  any  way 
interfered  with  the  management  or  use  of  her,  or  gave  any  orders  respecting  her ; 
but  she  remained,  with  the  knowledge  and  sanction  of  the  plaintiffs,  in  the  possession 
and  under  the  control  of  the  said  William  Hilliar,  who,  with  the  knowledge  and 
sanction  of  the  plaintiffs,  used,  worked,  and  navigated  the  said  steam-boat. 

In  November,  1860,  the  said  William  Hilliar  was  indebted  to  the  plaintiffs  on  his 
account  current  in  the  sum  of  12681.  13s.  Id.,  with  an  arrear  of  interest  thereon. 

At  that  time  the  said  William  Hilliar  communicated  to  the  plaintiffs  the  fact  that 
he  was  in  pecuniary  difficulties,  and  would  shortly  be  compelled  to  suspend  payment ; 
and  the  plaintiffs  then  for  the  first  time  learnt,  from  the  information  of  the  said 
William  Hilliar,  that  the  said  steam-boat  then  was,  and  for  [420]  some  months  had 
been,  in  the  possession  of  the  defendant,  who  was  a  ship-builder  at  Preston,  in  the 
county  of  Lancaster. 

In  April,  1860,  the  said  steam-boat  being  very  much  out  of  repair,  and  in  want 
of  needful  and  necessary  repairs,  and  in  fact  having  been  condemned  as  unseaworthy 
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by  the  government  surveyor,  who  had  refused  to  renew  her  certificate  to  enable  her 
to  be  used  and  navigated,— but  of  which  facts  the  plaintiffs  were  ignorant, — the  said 
William  Hilliar  delivered  her  to  the  defendant,  who  then  was  and  still  is  a  shipwright 
carrying  on  his  trade  at  Preston,  in  order  and  for  the  purpose  of  the  said  steam-boat 
being  repaired  by  the  defendant  in  the  way  of  his  trade  as  such  shipwright. 

The  defendant  accordingly,  in  pursuance  of  the  request  of  the  said  William  Hilliar, 
proceeded  to  repair  the  steam-boat,  and  did  work  and  repairs  upon  her  to  the  amount 
of  8701.  Ss.  10d.,  by  which  she  was  greatly  improved  in  value. 

The  ordering  of  such  repairs  was  a  prudent  and  reasonable  course  for  the  said 
William  Hilliar  to  pursue :  and  such  repairs  were  reasonable  and  necessary,  and  no 
more  than  were  necessary,  in  order  to  enable  the  said  steam-boat  to  be  used  and 
navigated  in  the  ordinary  way ;  and,  without  such  repairs,  she  was  not  sea-worthy, 
or  in  a  condition  or  fit  to  be  used  or  navigated. 

The  said  steam-boat  remained  in  the  possession  of  the  defendant  for  the  purpose 
of  having  such  repairs  executed,  from  the  time  she  was  so  delivered  to  him  as  aforesaid 
down  to  the  commencement  of  the  suit :  and  the  amount  of  such  repairs  was  due  to 
the  defendant  at  the  commencement  of  this  suit,  and  when  the  said  steam-boat  was 
demanded  from  the  defendant  as  hereinafter  mentioned. 

The  plaintiffs  afterwards  demanded  the  steam-boat  [421]  from  the  defendant,  but 
he  refused  and  still  refuses  to  deliver  her  to  them  until  his  bill  for  the  said  repairs 
is  paid. 

On  the  8th  of  January,  1861,  the  said  William  Hilliar  was  duly  adjudicated  a 
bankrupt,  on  his  own  petition. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled 
to  recover  in  this  action.  If  the  court  should  be  of  opinion  iu  the  affirmative,  a 
verdict  was  to  be  entered  for  the  plaintiffs  for  15001.,  with  costs:  if  in  the  negative, 
a  verdict  was  to  be  entered  for  the  defendant,  with  costs.  And  it  was  further  agreed 
that,  if  the  verdict  were  entered  for  the  plaintiffs,  it  should  be  vacated  on  the  defen- 
dant's giving  up  the  steam-boat  to  the  plaintiffs  and  paying  their  costs ;  and  that,  if 
it  were  entered  for  the  defendant,  it  should  be  so  entered  with  costs,  or  the  said  steam- 
boat should  be  given  up  to  the  plaintiffs,  on  payment  by  them  to  the  defendant  of 
8701.  8s.  lOd.  and  costs. 

Welsby,  for  the  plaintiffs  (a).  The  defendant  had  no  lien  upon  the  ship  for  the 
repairs  ordered  by  the  mortgagor,  as  against  the  plaintiffs,  the  mortgagees.  The 
position  of  the  mortgagee  is  defined  by  the  70th  section  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  which  enacts  that  "a  mortgagee  shall  not  by  reason 
of  his  mortgage  be  deemed  to  be  the  owner  of  a  ship  or  any  share  therein,  nor  shall 
the  mortgagor  be  deemed  to  have  ceased  to  be  the  owner  of  such  mortgaged  ship  or 
share,  except  in  so  far  as  may  be  [422]  necessary  for  making  such  ship  or  share  avail- 
able as  a  security  for  the  mortgage  debt."  The  66th,  67th,  and  69th  sections  provide 
for  the  mortgage  of  ships,  the  registration  of  such  transactions,  and  their  priority.  It 
is  plain  that,  if  the  mortgagor  may  without  the  knowledge  of  the  mortgagee  create  a 
lien  on  the  ship  for  repairs,  the  security  of  the  mortgagee  will  be  materially  prejudiced 
and  rendered  less  available.  [Byles,  J.  Does  the  mortgage  appear  on  the  certificate 
of  registry  1]  Not  of  necessity  :  but  parties  dealing  with  the  owner  cannot  be  pre- 
judiced by  the  mortgage,  seeing  that,  to  be  of  any  avail,  it  must  be  registered,  and 
that  by  s.  92,  the  register  is  open  to  inspection  by  any  person  on  payment  of  a  small 
fee.  In  Dickenson,  App.,  Kitchen,  Besp.,  8  Ad.  &  E.  789,  the  claimant,  upon  an  inter- 
pleader summons  in  the  county-court  as  to  his  alleged  title  to  a  ship  seized  in  execu- 
tion upon  a  judgment  against  the  registered  owner,  proved  a  previous  mortgage  of 
the  ship  to  him  by  such  owner  for  a  loan,  with  a  proviso  in  the  mortgage  postponing 
until  a  date  subsequent  to  the  seizure  of  the  ship  the  power  of  sale  vested  in  the 
mortgagee  by  s.  71  of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  and 
that  such  mortgage  was  recorded  in  the  register-book  of  the  port  of  the  ship's  regis- 
tration in  the  form  prescribed  by  s.  66  of  the  same  statute ;  but  it  also  appeared  that 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows : — 

"  That,  upon  the  facts  stated  in  the  special  case,  the  defendant  had  not  any  lien 
upon  the  steam-boat  as  against  the  plaintiffs,  and  that  the  plaintiffs  were  entitled  ta 
recover  the  same  in  trover." 
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there  was  no  indorsement  made  on  the  certificate  of  registry  according  to  the  require- 
ments of  the  4  G.  4,  c.  41,  ss.  35,  43,  and  of  the  3  &  4  W.  4,  c.  55,  ss.  34,  42.  Upon 
appeal  to  the  court  of  Queen's  Bench,  it  was  held  that  the  mortgage  was  not  invalid, 
either  as  a  fraud  against  creditors,  or  as  not  being  according  to  the  Merchant  Shipping 
Act,  1854,  on  the  ground  of  the  postponement  of  the  power  of  sale;  and  that,  even 
if  the  registration  of  the  mortgage  was  imperfect  by  reason  of  the  want  of  the  indorse- 
ment on  the  certifi-[423]-cate,  yet  a  judgment  given  by  the  county-court  upon  the 
interpleader  against  the  claimant  in  favour  of  the  execution-creditor  was  erroneous, 
for,  the  claimant  became  and  was  the  owner  of  the  ship  by  reason  of  the  mortgage, 
and  such  common-law  incident  to  a  mortgage  is  not  abrogated  by  s.  70  of  the  Merchant 
Shipping  Act,  1854,  which  was  intended  to  protect  a  mortgagee  taking  possession  of 
a  mortgaged  ship  in  order  to  make  it  available  as  a  security,  from  liabilities  that  might 
otherwise  attach  upon  him  as  owner  of  a  ship  in  possession.  The  construction  put 
upon  the  70th  section  by  Lord  Campbell,  in  his  judgment,  is  as  follows : — "The  true 
meaning  and  intention  of  the  earlier  part  is,  to  protect  a  mortgagee  in  doing  acts 
necessary  to  make  the  ship  available  as  a  security  for  his  debt.  To  make  the 
ship  so  available,  he  may  take  possession  of  her  and  collect  the  freight ;  and  yet, 
by  the  earlier  part  of  the  section,  he  is  protected  from  liabilities,  such  as  the 
debts  of  the  ship,  which  might  otherwise  be  urged  against  him  as  the  legal 
owner  in  possession  receiving  a  beneficial  interest.  There  is  nothing  in  the  act 
to  enable  a  creditor  of  the  mortgagor  to  seize  and  sell  a  mortgaged  ship :  and  the 
exercise  of  such  a  right  by  him  is  inconsistent  with  the  right  expressly  retained  in 
favour  of  the  mortgagee."  Upon  the  authority,  therefore,  of  that  case  and  the  70th 
section  of  the  Merchant  Shipping  Act,  it  is  submitted  that  the  mortgagees  still  remain 
owners  of  the  ship,  with  all  the  protection  given  to  them  by  that  section,  and  the 
defendant's  claim  cannot  be  sustained. 

Mellish,  Q.  C.  (with  whom  was  Quain),  contra.  The  question  in  this  case  does  not 
depend  upon  the  construction  of  the  Merchant  Shipping  Act,  1854.  The  lien  of  a 
tradesman  who  has  done  repairs  upon  a  ship  [424]  or  any  other  chattel  is  by  the 
common  law  available  against  all  who  actually  or  impliedly  assented  to  the  thing 
being  deposited  with  him  for  repair.  Here,  the  vessel  had  been  allowed  to  continue 
in  the  possession  of  the  mortgagor  for  more  than  two  years.  From  the  nature  of  the 
transaction,  and  the  necessity  of  the  case,  the  mortgagees  must  be  assumed  to  have 
impliedly  licensed  the  mortgagor  to  get  the  ship  repaired  whenever  and  wherever 
repairs  were  required  to  keep  her  in  a  condition  to  be  available  to  earn  freight  for  the 
discharge  of  the  mortgage-debt.  The  Merchant  Shipping  Act  never  could  have  meant 
to  give  the  mortgagees  rights  over  the  ship  free  from  an  engagement  such  as  this. 
Every  maritime  lien  is  good  against  a  mortgagee  ;  as,  where  the  master  has  been  obliged 
to  execute  a  bottomry-bond  ;  so,  where  the  ship  runs  down  another;  or  where  neces- 
sary repairs  are  done  in  a  foreign  port ;  so,  in  the  case  of  seamen's  wages  :  for  all 
these  the  ship  is  bound.  In  the  case  of  The  Watacja,  1  Swabey's  Adm.  K.  165,  an 
American  ship  supplied  with  necessaries  at  the  Cape  of  Good  Hope  by  an  English  firm 
having  an  establishment  there,  on  her  arrival  in  the  port  of  London  was  arrested  at 
the  suit  of  the  merchant  who  supplied  the  necessaries,  and,  with  the  consent  of  the 
owner,  sold.  Payment  to  him  out  of  the  proceeds  was  opposed  by  the  mortgagees  of 
the  vessel  ;  but  the  court  held,  that,  under  the  6th  section  of  the  3  &  4  Vict.  c.  65,  it 
had  jurisdiction  on  a  claim  for  necessaries  supplied  to  a  foreign  vessel  in  colonial  as 
well  as  British  porta,  and  decreed  payment  accordingly.  To  hold  that  the  defendant 
had  not  a  lien,  would  be  to  make  his  labour  and  materials  expended  upon  the  ship  a 
security  for  the  mortgage  debt.  Particular  liens  have  always  been  much  favoured  in 
law  :  the  real  owner  of  a  chattel  can  never  evade  a  lien  by  authorizing  another  person 
to  get  it  repaired.  [425]  No  case  can  be  found  directly  in  point :  but,  in  principle, 
tin' right  of  lien  must  exist  here.  It  is  said  that  the  shipwright  sustains  no  incon- 
renience,  because  he  may  ascertain  before  he  undertakes  the  repairs,  by  inspecting  the 
register,  whether  the  ship  has  been  mortgaged  or  not.  But  the  answer  to  that  is 
obvious :  there  is  no  section  in  the  Merchant  Shipping  Act  which  makes  the  registra- 
tion of  a  mortgage  obligatory  ;  the  only  consequence  of  the  omission  to  register  being 
that  pointed  out  by  s.  69,  viz.  that  the  mortgagee  loses  priority.  No  injustice  is  done 
t<>  the  mortgagees  here  :  for,  the  case  finds  that  the  vessel  could  not  havo  been  avail 
able  unless  repaired  ;  and  she  is  improved  to  the  full  value  of  the  repairs  dune. 

Welsby,  in  reply.     This  is  not  the  case  of  a  maritime  lien,  but  of  a  lien  at  common 
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law  arising  out  of  contract,  which  can  be  good  only  as  between  the  contracting  parties 
and  those  claiming  under  them.  The  case  does  not  find  that  the  plaintiffs  had  any 
notice  or  knowledge  that  the  ship  was  unseaworthy  or  wanted  repair.  To  hold  them 
liable  in  this  way  will  clearly  be  a  violation  of  the  70th  section  of  the  Merchant 
Shipping  Act,  1^54. 

Erle,  C.  J.  This  is  an  action  by  the  mortgagee  of  a  steam-vessel  against  a  ship- 
wright who  had  done  certain  repairs  on  the  vessel  at  the  request  of  the  mortgagor, 
who  had  been  allowed  to  be  in  the  possession  and  apparent  ownership.  The  defen- 
dant claims  a  lien  upon  the  ship  for  the  price  of  these  repairs  :  and  I  am  of  opinion 
that  that  claim  is  well  founded.  There  is,  it  seems,  no  authority  to  be  found  bearing 
upon  the  question,  though  I  presume  it  must  have  arisen  many  times.  I  should 
rather  expect  that  it  had  never  been  made  the  subject  of  litigation  because  the  right 
of  lien  has  [426]  always  been  admitted  to  attach.  I  put  my  decision  on  the  ground 
suggested  fry  Mr.  Mellish,  viz.  that  the  mortgagee  having  allowed  the  mortgagor  to 
continue  in  the  apparent  ownership  of  the  vessel,  making  it  a  source  of  profit  and  a 
means  of  earning  wherewithal  to  pay  off  the  mortgage-debt,  the  relation  so  created 
by  implication  entitles  the  mortgagor  to  do  all  that  may  be  necessary  to  keep  her  in 
an  efficient  state  for  that  purpose.  The  case  states  that  the  vessel  had  been  con- 
demned as  unseaworthy  by  the  government  surveyor,  and  so  was  in  a  condition  to  be 
utterly  unable  to  earn  freight  or  be  an  available  security  or  any  source  of  profit  at  all. 
Under  these  circumstances,  the  mortgagor  did  that  which  was  obviously  for  the 
advantage  of  all  parties  interested  :  he  puts  her  into  the  hands  of  the  defendant  to  be 
repaired  ;  and,  according  to  all  ordinary  usage,  the  defendant  ought  to  have  a  right 
of  lien  on  the  ship,  so  that  those  who  are  interested  in  the  ship,  and  who  will  be 
benefited  by  the  repairs,  should  not  be  allowed  to  take  her  out  of  his  hands  without 
paying  for  them.  The  70th  section  of  the  Merchant  Shipping  Act,  17  &  18  Vict. 
c.  104,  does  not  appear  to  me  at  all  to  interfere  with  this  view.  It  does  not  to  my 
mind  establish  the  right  of  the  mortgagee  to  the  possession  of  the  ship,  or  negative 
the  lien  of  the  person  doing  the  repairs.  That  section  enacts  that  "a  mortgagee  shall 
not  by  reason  of  his  mortgage  be  deemed  to  be  the  owner  of  a  ship  or  any  share 
therein,  nor  shall  the  mortgagor  be  deemed  to  have  ceased  to  be  the  owner  of  such 
mortgaged  ship  or  share,  except  in  so  far  as  may  be  necessary  for  making  such  ship 
or  share  available  as  a  security  for  the  mortgage-debt."  The  implication  upon  which 
I  found  my  judgment  is  quite  consistent  with  that  provision.  The  vessel  has  been 
kept  in  a  state  to  be  available  as  a  security  to  the  mortgagee,  by  her  destruction  [427] 
being  prevented  by  the  repairs  which  the  defendant  has  done  to  her.  I  think  there 
is  nothing  in  the  92nd  section  to  affect  this  question.  There  is,  no  doubt,  some  diffi- 
culty in  the  ease.  But  it  is  to  be  observed  that  the  money  expended  in  repairs  adds 
to  the  value  of  the  ship ;  and,  looking  to  the  rights  and  interests  of  the  parties 
generally,  it  cannot  be  doubted  that  it  is  much  to  the  advantage  of  the  mortgagee 
that  the  mortgagor  should  lie  held  to  have  power  to  confer  a  right  of  lien  on  the  ship 
for  repairs  necessary  to  keep  her  seaworthy.  For  these  reasons,  I  am  of  opinion  that 
the  defendant  is  entitled  to  judgment. 

WlLLES,  J. (a).  I  am  of  the  same  opinion.  The  mortgagees  have  taken  a  property 
in  the  vessel  for  the  purpose  of  securing  money  advanced  by  them.  By  the  permission 
of  the  mortgagees  tne  mortgagor  has  the  use  of  the  vessel.  He  has,  therefore,  a 
right  to  use  her  in  the  way  in  which  vessels  are  ordinarily  used.  Upon  the  facts 
which  appear  on  this  case,  this  vessel  could  not  be  so  used  unless  these  repairs  had 
been  done  to  her.  The  state  of  things,  therefore,  seems  to  involve  the  right  of  the 
mortgagor  to  get  the  vessel  repaired, — not  on  the  credit  of  the  mortgagees,  but  upon 
the  ordinary  terms,  subject  to  the  shipwright's  lien.  It  seems  to  me  that  the  case  is 
the  same  as  if  the  mortgagees  had  been  present  when  the  order  for  the  repairs  was 
given.     To  that  extent  I  think  the  property  of  the  mortgagees  is  impliedly  modified. 

Byles,  J.  I  am  of  the  same  opinion.  At  common  law,  independently  of  the 
Merchant  Shipping  Act,  1854,  the  shipwright  would  have  a  lien  on  the  ship  for  the 
repairs :  and  I  see  nothing  in  that  act  to  deprive  [428]  him  of  that  right.  The  mort- 
gagees have  permitted  the  mortgagor  to  be  in  the  uncontrolled  possession  of  the 
vessel :  and  it  should  seem  to  have  been  a  mortgage  for  an  uncertain  and  undefined 
period.     Now,  as  it  is  obvious  that  every  ship  will  from  time  to  time  require  repairs, 

(a)  Williams,  J.,  was  engaged  in  the  Divorce  Court. 
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it  seems  but  reasonable  under  circumstances  like  these  to  infer  that  the  mortgagor 
had  authority  from  the  mortgagees  to  cause  such  repairs  as  should  become  necessary 
to  be  done  upon  the  usual  and  ordinary  terms.  Now,  what  are  the  usual  and  ordinary 
terms  I  Why,  that  the  person  by  whom  the  repairs  are  ordered  should  alone  be  liable 
personally,  but  that  the  shipwright  should  have  a  lien  upon  the  ship  for  the  work  ami 
labour  he  has  expended  on  her.  Nor  are  the  mortgagees  at  all  prejudicially  affected 
thereby.  They  have  a  property  augmented  in  value  by  the  amount  of  the  repairs. 
That  being  so,  without  reference  to  the  Merchant  Shipping  Act,  it  seems  to  me  that 
tin-  claim  of  the  defendant  here  is  well  founded.  It  certainly  does  seem  very  extra- 
ordinary that  this  point  has  not  been  raised  before.  The  true  reason  probably  is  that 
suggested  by  my  Lord. 

Judgment  for  the  defendant. 

[429]    Richard  Taylor,  Appellant ;  Richard  Humphreys,  Respondent. 

June  5th,  1861. 

[S.  C.  30  L.  J.  M.  C.  242  ;  4  L.  T.  514 ;  7  Jur.  N.  S.  1288 ;  9  W.  R.  705. 
See  Taijlor  v.  Humphries,  1864,  17  C.  B.  N.  S.  539.] 

A  man  who  goes  to  a  place  a  short  distance  from  his  home  for  the  mere  purpose 
of  taking  refreshment  is  not  a  "  traveller  "  within  the  meaning  of  the  exception  in 
the  18  &  19  Vict.  c.  118,  s.  2  :  but  one  who  goes  to  an  inn  for  refreshment  in  the 
course  of  a  journey,  whether  of  business  or  of  pleasure,  and  whether  on  foot  or 
otherwise,  is  a  "  traveller  "  within  the  statute. 

The  following  case  was  stated  for  the  opinion  of  this  court,  pursuaut  to  the  20  & 
21  Vict,  c.  43:— 

Richard  Taylor,  a  licensed  victualler  carrying  on  business  at  a  placed  called 'Alcester 
Lane's  End,  appeared  before,  &c,  three  of  Her  Majesty's  justices  of  the  peace  for  the 
county,  in  answer  to  an  information  under  the  18  &  19  Viet.  c.  118,  s.  2,  charging  him 
with  having,  on  Sunday,  the  24th  of  March  then  last,  at  the  parish  of  King's  Norton, 
in  the  said  county,  and  otherwise  than  to  a  traveller  or  lodger  therein,  kept  open  his 
house  and  premises  for  the  sale  of  wines,  spirits,  beer,  and  other  fermented  and  dis- 
tilled liquors,  between  three  and  five  o'clock  in  the  afternoon,  contrary  to  the  statute 
in  that  case  made  and  provided. 

It  was  proved,  that,  at  a  quarter  past  four  o'clock  in  the  afternoon  of  the  day 
mentioned  in  the  information,  five  men  were  in  the  house  of  the  defendant  drinking 
ale  and  smoking ;  that  one  of  them  was  the  driver  and  another  the  conductor  of  a 
public  omnibus  which  runs  several  times  daily  from  Birmingham  to  the  defendant's 
house,  and  back,  plying  for  passengers  on  its  way,  and  which  had  been  driven  there 
that  afternoon,  as  usual;  that  the  other  three  persons  had  walked  from  Birmingham 
that  afternoon,  and  called  at  the  defendant's  house,  a  distance  of  four  miles,  and  after- 
wards returned  thence  to  Birmingham,  two  by  the  omnibus,  and  the  third  on  foot; 
th  it  the  defendant  asked  these  persons  if  they  were  travellers,  and  admitted  them  on 
receiving  answers  in  the  allirmative. 

The  defendant  contended  that  the  five  men,  having  [430]  come  a  distanco  of  four 
miles  from  their  homes,  were  travellers  within  the  meaning  of  the  statute,  whether 
tin  business  or  for  pleasure. 

The  justices,  however,  considered  that  the  three  men  not  connected  with  the 
omnibus,  having  merely  walked  the  above-mentioned  distance  from  their  homes  for 
amusement  or  exercise,  were  not  travellers  within  the  meaning  of  the  statute,  and 
Hi  it  it  was  not  the  intention  of  the  legislature  to  throw  open  public-houses  on 
Sunday  to  persona  living  within  a  few  miles,  and  who  might  choose  to  walk  or  ride 
there  for  pleasure  :  and  they  fined  the  defendant  in  the  mitigated  penalty  of   Is.  and 

runts. 

Hayes,  Serjt.,  for  the  appellant.  The  conviction  took  place  on  the  18  &  19  Vict. 
c.  118,8.  2,  which  enacts  that  "it  shall  nut  lie.  lawful  fur  any  licensed  victualler,  or 
person  licensed  t<>  sell  beer  by  retail,  to  be  drunk  on  the  premises  or  nut  to  be  drunk 
On  the  premises,  or  any  person 'licensed  or  authorized  to  sell  any  fermented  or  dis- 
tilled liquors, — or  any  person  who  by  reason  of  tho  freedom  of  the  mystery  or  craft 
of  vintners  of  the  city  of  London,  or  of  any  right  or  privilege,  Bhall claim  to  be  entitled 
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to  sell  wine  by  retail  to  be~drunk  or  consumed  on  the  premises, — in  any  part  of 
England  or  Wales,  to  open  or  keep  open  his  house  for  the  sale  of  or  to  sell  beer,  wine, 
spirits,  or  any  other  fermented  or  distilled  liquor,  between  the  hours  of  three  and  five 
o'clock  in  the  afternoon,  nor  after  eleven  o'clock  in  the  afternoon,  on  Sunday,  or  on 
Christmas  Day,  Good  Friday,  or  any  day  appointed  for  a  public  fast  or  thanksgiving, 
or  before  four  o'clock  in  the  morning  of  the  day  following  such  Sunday,  Christmas  Day, 
Good  Friday,  or  such  days  of  public  fast  or  thanksgiving, — except  to  a  traveller  or 
lodger  therein."  The  question  is,  whether  the  three  persons  who  had  walked  from  [431] 
Birmingham  to  the  defendant's  house, — a  distance  of  four  miles, — were  not  travellers 
within  the  meaning  of  the  above  statute.  The  difficulty  imposed  upon  an  inn-keeper 
by  this  sort  of  legislation  is  very  great.  He  has  no  means  of  knowing  who  the  parties 
are  who  come  and  demand  rest  and  refreshment :  if  he  refuses  to  open  his  door  to  a 
traveller,  he  subjects  himself  to  the  risk  of  an  indictment  (Bex  v.  Ivens,  7  C.  &  P.  213) : 
and  it  is  no  defence  for  him  to  say  that  the  party  came  within  the  prohibited  hours, 
travelling  on  Sunday  not  being  illegal :  Sandiman  v.  Breach,  7  B.  &  C.  96,  9  D.  &  R. 
796.  [Byles,  J.  Not  only  is  it  not  illegal  to  travel  on  a  Sunday  ;  but,  on  the  con- 
trary, the  Sunday  traveller  seems  to  be  an  especial  favourite  with  the  legislature  : 
he  is  to  be  refreshed.]  In  Atkinson,  App.,  Sellers,  Besp.,  ante,  vol.  v.,  p.  442,  the 
court  held  that,  to  constitute  a  "  traveller "  within  this  statute,  it  is  not  necessary 
that  the  party  should  be  journeying  on  business.  In  that  case,  the  distance  the  parties 
were  from  their  place  of  residence,  Liverpool,  was  five  miles  and  a  half.  Cockburn,  C.  J., 
there  says  :  "  Of  course,  a  man  could  not  be  said  to  be  a  traveller  who  goes  to  a  place 
merely  for  the  purpose  of  taking  refreshment.  But,  if  he  goes  to  an  inn  for  refresh- 
ment in  the  course  of  a  journey,  whether  of  business  or  of  pleasure,  he  is  entitled  to 
demand  refreshment,  and  the  innkeeper  is  justified  in  supplying  it."  The  magistrates 
here  act  upon  that  authority  in  the  case  of  the  driver  and  conductor  of  the  omnibus, 
but  not  in  the  case  of  the  three  persons  who  had  walked  to  the  appellant's  house. 
That,  it  is  submitted,  is  a  very  unsound  distinction.  [Erie,  C.  J.  The  magistrates 
hold  the  driver  and  conductor  to  be  travellers  because  travelling  is  their  vocation.] 
A  man  who  rides  less  needs  refreshment  than  he  who  travels  on  foot.  Is  it  reasonable 
to  make  a  distinction  be-[432]-ween  one  who  can  and  one  who  cannot  afford  to  ride  1 

David  Keane,  contra.  In  the  case  of  Atkinson,  App.,  Sellers,  Besp.,  it  is  found  that 
the  parties  had  left  Liverpool  about  two  o'clock  in  the  afternoon,  for  pleasure,  in  a 
vehicle,  and  had  driven  a  round  of  eight  to  ten  miles  before  arriving  at  Garston ;  and 
that  they  drove  their  horses  and  vehicles  into  the  appellant's  stable-yard,  and  ordered 
meal  and  water  for  the  horses,  and  then  themselves  went  into  the  house  for  refresh- 
ments :  and  all  that  the  court  were  asked  to  determine  was,  whether,  under  these 
circumstances,  the  magistrates  were  bound  to  convict.  Here,  however,  it  is  stated 
that  these  persons  went  into  the  appellant's  house  for  the  purpose  of  smoking  and 
drinking.  Now,  though  drinking  may  be  necessary  refreshment,  smoking  is  not.  It 
is  submitted  that  the  magistrates  properly  drew  a  distinction  between  those  whose 
necessary  labour  rendered  refreshment  desirable,  and  the  others,  as  to  whom  they 
find,  that,  having  merely  walked  the  distance  of  four  miles  from  their  homes  for 
amusement  or  exercise,  they  were  not  travellers  within  the  meaning  of  the  statute, 
and  that  it  was  not  the  intention  of  the  legislature  to  throw  open  public-houses  on 
Sundays  to  persons  living  within  a  few  miles,  and  who  might  choose  to  walk  or  ride 
there  for  pastime.  [Willes,  J.  That  is  their  reasoning,  not  their  finding.]  The 
object  of  the  legislature  was,  that,  during  certain  hours  on  the  Sunday,  the  business 
of  the  publican  should  cease,  in  order  that  his  servants  should  have  an  opportunity 
of  attending  the  service  of  their  Maker.  [Erie,  C.  J.  It  is  the  common-law  duty  of 
an  inn-keeper  to  supply  refreshment  to  travellers.  The  object  of  the  enactment  I 
take  to  be  this,  viz.  to  prevent  the  attractions  of  the  public-house  from  being  held 
[433]  out  to  allure  men  from  places  of  worship.  I  do  not  think  the  legislature 
intended  to  cast  upon  the  inn-keeper  the  burthen  of  proving  in  every  case  that  the 
party  refreshed  is  really  a  traveller.  Before  a  man  is  convicted  of  the  offence  here 
charged,  it  seems  to  me  that  the  complainant  is  bound  to  establish  that  he  had  the 
purpose  of  entertaining  a  person  who  was  not  a  traveller.  I  cannot  think  the  inn- 
keeper would  be  guilty  of  any  offence  within  this  statute  if  he  entertained  his  next- 
door  neighbour,  provided  he  came  disguised  as  a  traveller.]  The  statute  distinctly 
prohibits  the  licensed  victualler  from  keeping  open  his  house  or  supplying  refreshments 
during  the  hours  named :  then  comes  an  exception  in  favour  of  a  "  traveller "  or  a 
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"lodger."  This  clearly  did  not  mean  to  apply  to  persons  who  say  they  are  travellers  ; 
otherwise,  every  publican  in  the  most  populous  part  of  the  lowest  neighbourhoods  of 
London  might  protect  themselves  from  the  consequences  of  a  violation  of  the  statute 
by  merely  asking  the  question  of  each  applicant  for  refreshment.  [Erie,  C.  J.  I  think 
an  answer  in  the  affirmative  would  justify  him  in  supplying  the  required  refreshment, 
provided  the  party  was  a  traveller.]  To  satisfy  the  word  "traveller,"  the  person 
presenting  himself  must  be  one  who  in  passing,  it  may  be  on  foot,  from  one  place  to 
another,  is  overcome  by  the  want  of  refreshment.  Unless  the  court  are  satisfied  that 
the  magistrates  were  wrong  in  convicting  the  appellant,  they  will  not  interfere. 

Hayes,  Serjt,  in  reply.  No  real  distinction  has  been  or  can  be  suggested  between 
the  case  of  Atkinson,  App.,  Sellers,  Resp.,  and  the  present  case.  It  is  somewhat  difficult 
to  draw  the  line.  Business  clearly  is  not  the  true  test.  Then,  what  distance  con- 
stitutes the  party  a  traveller?  In  the  case  above  mentioned  [434]  the  distance  was 
five  miles  and  a  half  from  the  homes  of  the  travellers,  and  they  were  riding.  Here, 
the  distance  is  four  miles,  and  the  parties  were  walking.  The  better  test  probably 
would  be,  whether  the  party  demanding  refreshment,  whether  he  came  there  on  foot 
or  otherwise,  was  a  stranger. 

Erle,  G.  J.  This  is  an  appeal  against  a  conviction  of  a  licensed  victualler  for 
having  contrary  to  the  statute  18  &  19  Vict.  c.  118,  s.  2,  kept  open  his  house  for  the 
sale  of  fermented  liquor  between  the  hours  of  three  and  five  o'clock  on  Sunday  afternoon, 
and  supplying  refreshment  to  persons  other  than  travellers.  Now,  I  am  extremely 
desirous  of  giving  effect  to  the  intention  of  the  legislature,  which  was,  to  prevent 
publicans  from  keeping  open  their  houses  during  the  hours  of  Divine  service,  and  also 
of  giving  effect  to  the  intention  of  the  magistrates  in  endeavouring  to  prevent  persons 
who  are  not  travellers  resorting  to  houses  of  entertainment  at  a  short  distance  from 
their  own  homes  for  the  mere  purpose  of  procuring  drink.  But,  however  desirous 
I  may  be  to  carry  out  these  laudable  intentions,  I  am  unable  to  arrive  at  any  other 
conclusion  than  that  the  facts  stated  in  this  case  do  not  authorize  the  conviction.  It 
appears  that  the  three  individuals  who  are  charged  to  have  been  improperly  supplied 
with  refreshment  had  walked  from  Birmingham,  a  distance  of  four  miles.  Now, 
whether  they  walked  that  distance  on  business,  for  the  purpose,  for  instance,  of  visiting 
a  sick  relative,  or  for  pleasure,  I  do  not  think  the  legislature  intended  that  they  should 
be  precluded  from  demanding,  or  the  innkeeper  be  precluded  from  furnishing  them 
with,  necessary  refreshment.  In  so  deciding,  I  think  we  give  effect  to  the  decision  of 
this  court  in  Atkinson,  App.,  Seller*,  Resp.,  where  the  court  in  substance  say,  that  a 
man  [435]  who  goes  to  a  place  at  a  short  distance  from  his  home  merely  for  the  purpose 
of  taking  refreshment  cannot  be  said  to  be  a  traveller ;  but  that,  if  he  goes  to  an  inn 
for  refreshment  in  the  course  of  a  journey,  whether  of  business  or  of  pleasure,  he  does 
come  within  the  meaning  of  the  word  traveller.  Although  the  court  there  complain 
of  the  use  of  an  ambiguous  word,  I  think  it  is  impossible  to  mistake  the  tenor  of  that 
judgment.  For  these  reasons,  I  am  of  opinion  that  the  appeal  should  be  allowed. 
The  rest  of  the  court  concurring, 
Appeal  allowed. 

Arthur  Wellington  Beer,  Appellant;  James  Santer,  Respondent. 
June  5th,  1861. 

An  agricultural  lease  contained  a  covenant  on  the  part  of  the  lessor,  his  heirs,  &c,  that 
he  and  they  would  "drain  with  proper  drain-tiles,  one  rod  apart,  ten  acres  of  the 
lands  now  in  rye-grass,  at  his  and  their  costs,  except  the  carriage  of  the  said  drain- 
pipes, which  is  to  be  borne  and  paid  by  the  lessee;  and  will  drain  the  remainder  of 
the  lands  hereby  demised,  in  manner  aforesaid,  upon  being  paid  a  further  yearly 
rent  of  51.  for  every  1001.  so  expended  :  " — Held  that  the  words  "  in  manner  afore 
said  "  referred  only  to  the  mode  of  performing  the  work,  viz.  placing  the  drain-tiles 
one  rod  apart;  and  consequently  that  the  tenant  was  not  chargeablo  with  the 
expense  of  carriage  of  the  drain-pipes  beyond  the  first  ten  acres. 

The  plaint  in  this  action  in  the  county-court  of  Kent  holden  at  Tonbridge,  claimed 
261.  13s.  6d.,  including  a  claim  of  131.  15s.  Id.  for  carriage  of  drainpipes,  which  is  the 
subject  of  this  appeal  The  said  claim  depends  upon  the  construction  of  a  lease  by 
the  defendant  to  the  plaintiff,  of  which  the  following  is  a  copy  : — 

C.  P.  xx.— 17* 
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"This  indenture,  made  the  26th  day  of  August,  1859,  between  James  Santer,  of, 
&c,  of  the  one  part,  [436]  and  Arthur  Wellington  Beer,  of,  &c,  of  the  other  part, 
Witnesseth,  that,  in  consideration  of  the  rents,  covenants,  and  agreements  hereinafter 
reserved  and  contained  on  the  part  of  the  said  A.  W.  Beer  to  be  paid,  kept,  and 
performed,  he  the  said  J.  Santer  doth  by  these  presents  demise  and  lease  unto  the 
said  A.  W.   Beer,  his  executors,  administrators,  and  assigns,  all  that  messuage  or 
tenement  and  farm-house  situate  and  being  in  the  parish  of  Tollbridge,  in  the  county 
of  Kent,  called  Cold  Harbour  Park  Farm,  with  all  those  three  cottages,  and  all  those 
several  pieces  or  parcels  of  land,  arable,  pasture,  hedge-rows,  and  hop-land  now  used 
with  the  said  messuage  or  tenement,  containing  by  estimation  eighty  acres  or  there- 
abouts, and  now  or  late  in  the  occupation  of  the  said  James  Santer  ;  and  all  rights,  privi- 
leges, members,  and  appurtenances  to  the  same  premises  belonging,  including  the  exclu- 
sive right  of  shooting,  sporting,  and  taking  of  game  on  the  said  lands  and  the  woodlands, 
except  the  ten  acres  called  Horn's  Lodge  field  adjoining  thereto  (excepting  unto  the 
said  James  Santer,  his  heirs  and  assigns,  all  timber  and  timber-like  trees  now  or 
hereafter  growing  upon  the  said  demised  premises,  and  also  free  liberty  for  him  and 
them,   with   workmen  and  others,  at  all  reasonable  times,   with  horses,   carts,  and 
carriages,  to  fell,  cut  down,  square,  saw,  and  carry  away  the  same,  and  to  enter,  pass, 
and  re-pass  into,  upon,  and  from  the  said  demised  premises,  compensation  being  paid 
for  any  damage  done  to  the  corn,  grain,  or  seeds  growing  on  the  same  :)  To  have  and 
to  hold  the  said  messuage  or  tenement,  farm,  lands,  and  premises  hereby  demised, 
with  the  appurtenances  (except  as  before  excepted),  unto  the  said  A.  W.  Beer,  his 
executors,  administrators,  and  assigns,  from  the  11th  day  of  October  next,  for  the 
term  of  seven  years  thence  next  ensuing,  Yielding  and  paying  therefor  yearly  during 
[437]  the  said  term  the  yearly  rent  or  sum  of  1501.,  by  equal  half-yearly  payments, 
on  the  6th  day  of  April  and  the  11th  day  of  October  in  each  year,  clear  of  all  deduc- 
tions (except  for  land-tax,  property  or  income-tax,  and  quit-rent) :  And  the  said  A.  W. 
Beer,   for  himself,  his  heirs,  executors,   and  administrators,  cloth  hereby  covenant, 
promise,  and  agree  to  and  with  the  said  James  Santer,  his  heirs  and  assigns,  that  he 
the  said  A.  W.  Beer,  his  executors,  administrators,  or  assigns,  shall  and  will  pay  or 
cause  to  be  paid  unto  the  said  J.  Santer,  his  heirs  and  assigns,  the  said  rent  of  1501. 
hereby  reserved,  on  the  days  and  in  manner  hereinbefore  mentioned  for   payment 
thereof  :  and  also  that  he  the  said  A.  W.  Beer,  his  executors,  administrators,  and  assigns, 
shall  and  will  at  all  times  during  the  said  term  pay  and  discharge  all  taxes,  rates, 
duties,  and  assessments  at  any  time  during  the  said  term  imposed  on  the  said  premises 
(except  land-tax,  property  or  income-tax,  and  quit-rents) ;  and  also  shall  and  will  from 
time  to  time  and  at  all  times  during  this  demise  well  and  sufficiently  repair  the  premises 
hereby  demised  (damage  by  fire  or  tempest  excepted), and  also  fetch  and  bring  to  the  said 
demised  premises  all  such  materials  necessary  for  the  repair  of  the  premises,  from  any 
distance  not  exceeding  five  miles  therefrom ;  and  the  said  messuage  and   premises 
hereby  demised,  and  every  part  thereof,  being  so  repaired,  shall  and  will  at  the  end 
or  other  sooner  determination  of  the  said  term  peaceably  leave  and  yield  up,  damage 
by  fire  or  tempest  excepted ;  and  also  shall  and  will  purchase,  bestow,  and  bring  upon 
the  said  lauds  one  load  of  good  manure  for  every  ton  of  hay  or  clover  sold  off'  the  said 
premises ;  and  also  shall  and  will  leave  one  third  of  the  arable  land  hereby  demised 
fallow,  or  in  pea  or  bean  stubble  at  the  end  of  the  said  term  ;  and  also  shall  and  will 
at  all  times  during  the  said  term  [438]  manage  and  cultivate  the  said  lands  in  a  good 
and  husband-like  manner,  except  that  the  said  A.  W.  Beer,  his  executors,  administrators, 
or  assigns,  shall  be  at  liberty  to  break  up  any  of  the  pasture-land  hereby  demised, 
without  compensation  or  increased  rent  therefor ;  and  also  that  it  shall  be  lawful  for 
the  said  J.  Santer,  his  heirs  or  assigns,  with  workmen  and  others,  to  enter  upon  the 
said  premises  twice  or  oftener  in  every  year  of  the  said  term,  to  view  the  state  of 
repair  and  condition  thereof,  and  to  do  all  such  painting  and  repairs  as  he  or  they 
may   have  occasion  to  do  :    Provided  always  that,  if  the  said  yearly  rent  or  any 
part  thereof  shall  be  in  arrear  and  unpaid  by  the  space  of  thirty  days  next  over 
or  after  either  of  the  days  on  which  the  same  ought  to  be  paid  as  aforesaid,  or  if 
the  said  A.    W.   Beer,   his  executors  or  administrators,   shall   become  bankrupt  or 
insolvent,  or  shall  fail  to  observe  and  perform  any  or  either  of  the  covenants  here- 
inbefore contained,  then  and  in  any  or  either  of  the  said  cases  it  shall  be  lawful 
for  the  said  J.   Santer,   his  heirs  or  assigns,   to  re-enter  into   and   upon   the   said 
demised  premises,  or  any  part  thereof  in  the  name  of  the  whole,  and  to  re-possess 
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and  enjoy  the  same  as  in  his  or  their  former  estate  :  And  the  said  J.  Santer,  for 
himself,  his  heirs,  executors,  and  administrators,  herein'  covenants  with  the  said 
A.  W.  Beer,  his  executors,  administrators,  and  assigns,  that  he  the  said  J.  Santer 
shall  and  will  repair  all  the  buildings,  gates,  fences,  and  hedges,  and  paint  and 
tar  the  same  whenever  required  before  the  11th  day  of  October  next;  and  also 
shall  and  will  grub  in  a  proper  manner  all  the  hedge-rows  belonging  to  the  premises 
when  required  by  the  said  A.  W.  Beer,  his  executors,  administrators,  or  assigns  : 
and  also  that  he  will  pay  and  bear  all  tithes  and  rent-charge  in  lieu  of  tithes 
chargeable  during  the  said  term  on  the  said  land  and  premises  (except  the 
[439]  extra  tythe  rent-charge  on  hops)  ;  and  also  that  be  will  paint  the  external  part 
of  the  said  messuage,  with  the  buildings  and  cottages  on  the  said  farm,  and  all  the 
gates  and  fences,  twice  during  the  said  term,  or  oftener  if  required  by  the  said  A.  W. 
Boer,  his  executors,  administrators,  or  assigns ;  and  also  shall  and  will  build  at  his 
own  costs  an  oast-house,  if  required  by  the  said  A.  W.  Beer,  his  executors,  adminis- 
trators, or  assigns,  on  some  convenient  part  of  the  premises,  upon  condition  that  the 
said  A.  W.  Beer,  his  executors,  administrators,  or  assigns,  do  plant  about  two  acres 
of  the  said  land  with  hops  ;  and  also  that  he  and  they  will  drain  with  proper  drain- 
tiles  one  rod  apart  ten  acres  of  the  lands  now  in  rye-grass,  at  his  and  their  costs, 
except  the  carriage  of  the  said  drain-pipes,  which  is  to  be  borne  and  paid  by  the  said 
A.  W.  Beer ;  and  will  drain  the  remainder  of  the  lands  hereby  demised  in  manner 
aforesaid,  upon  being  paid  a  further  yearly  rent  of  51.  for  every  1001.  so  expended, 
and  so  in  proportion  for  any  less  sum  expended,  and  which  the  said  A.  W.  Beer  hereby 
agrees  to  pay  accordingly  from  the  time  of  such  draining ;  and  also  that  the  said 
J.  Santer,  his  heirs  or  assigns,  shall  and  will  find  and  provide  all  such  materials  as 
may  be  necessary  for  repairs,  and  all  rough  timber,  within  five  miles  of  the  said  premises, 
and  will  pay  half  part  of  the  labour  on  such  timber  and  repairs,  the  lessee  paying  the 
other  half  part ;  and  also  that  he  the  said  J.  Santer,  his  heirs  or  assigns,  or  the  succeed- 
ing tenant,  shall  and  will  take  and  pay  for,  to  the  said  A.  W.  Beer,  his  executors, 
administrators,  or  assigns,  the  growing  crops,  and  all  hay,  clover,  straw,  and  manure, 
at  sale  prices,  household  furniture,  live  and  dead  stock,  and  all  machinery  necessary 
for  carrying  on  a  farm  of  eighty  acres  that  shall  be  erected  by  the  said  A.  YV.  Beer 
on  the  said  premises,  and  effects,  which  shall  be  in,  upon,  and  about  the  said  messuage, 
[440]  lands,  and  premises  at  the  expiration  of  the  said  term,  at  a  fair  valuation  thereof 
to  be  made  in  the  usual  way  by  two  valuers,  one  to  be  chosen  by  each  party,  or,  in 
the  event  of  their  differing,  then  by  a  third  person  to  be  chosen  by  such  valuers  : 
Provided  also,  that,  in  the  event  of  the  said  James  Santer,  his  heirs  or  assigns,  being 
desii'ous  of  putting  an  end  to  this  demise,  as  far  as  it  affects  part  of  the  said  lands  called 
Horn's  Lodge  Field,  containing  about  ten  acres,  at  the  end  of  the  first  five  years  of 
the  said  term,  it  shall  be  lawful  for  him  or  them  so  to  do,  upon  giving  to  the  said 
A.  W.  Beer,  his  executors,  administrators,  or  assigns,  notice  of  such  desire  at  any 
time,  and  thereupon  a  reduction  of  20s.  per  acre  shall  be  made  from  the  said  rent  of 
1501.  :  Provided  also,  that,  if  the  said  A.  W.  Beer,  his  executors,  administrators,  or 
assigns,  shall  be  desirous  of  putting  an  end  to  this  demise  at  the  end  of  the  first  three 
or  five  years  of  the  said  term  of  seven  years,  it  shall  be  lawful  for  him  and  them  so 
to  do,  upon  giving  to  the  said  James  Santer,  his  heirs  or  assigns,  six  calendar  months' 
notice  in  writing  of  such  desire,  whereupon  this  demise  shall  cease,  determine,  and  be 
ai  an  end  as  if  by  effluxion  of  time,  anything  to  the  contrary  notwithstanding." 

This  lease  was  duly  executed  by  the  plaintiff  and  the  defendant;  and,  in  pursu- 
ance thereof,  both  the  lands  described  in  the  lease  as  "ten  acres  of  the  said  lands  now 
in  rye-grass"  (hereinafter  called  the  said  ten  acres),  and  other  land  so  demised,  were 
drained  by  the  defendant. 

The  plaintiff  did  the  carriage  of  the  drain-pipes  used  in  the  drainage  of  all  the  lands 
so  drained. 

The  plaintiff  made  no  claim  for  the  carriage  of  the  pipes  used  in  the  drainage  of 
the  said  ten  acres,  but  made  the  said  claim  of  LSI.  15s.  Id.  for  the  carriage  of  drain- 
pipes used  in  the  drainage  of  the  other  land  so  drained, 

[441]  The  jury  found  a  verdict  for  the  plaintiff  for  231.  18s.  lid.,  for  the  amount 
of  the  said  claim  of  131.  15s.  Id.,  and  101.  3s.  lOd.  claimed  for  other  causes  of  action, 
i  in  which  no  question  arises, — subject  to  be  reduced  to  101.  3s.  lOd.  if  the  judge 
thought  that  the  plaintiff  was  bound  to  carry  drain-pipes  for  draining  the  demised 
land  other  than  the  said  ten  acres. 
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The  learned  judge,  being  of  that  opinion,  ordered  the  verdict  to  be  reduced  to 
101.  3s.  lOd.  Against  this  decision  the  plaintiff  appealed:  and  the  question  for  the 
opinion  of  the  court  was,  whether  the  plaintiff  or  the  defendant  was  bound,  on  the 
true  construction  of  the  lease,  to  do  or  pay  for  the  carriage  of  drain-pipes  for  the 
purpose  of  draining  the  demised  land  other  than  the  said  ten  acres.  If  the  defendant 
was  so  bound,  judgment  was  to  be  entered  for  231.  18s.  lid.;  otherwise,  the  judg- 
ment of  the  county-court  was  to  stand  for  101.  3s.  lOd. 

Lush,  Q.  C,  for  the  appellant.  The  question  turns  upon  the  construction  of  an 
agricultural  lease,  which,  amongst  other  covenants,  contains  covenants  on  the  part  of 
the  lessee  to  pay  rent,  taxes,  &c,  to  keep  the  premises  in  repair,  and  also  to  fetch 
and  bring  to  the  premises  all  such  materials  necessary  for  the  repairs  of  the  premises 
from  any  distance  not  exceeding  five  miles.  Then  comes  a  covenant  on  the  part  of 
the  lessor,  his  executors,  &c,  to  repair  all  the  buildings,  and  paint  and  tar  the  same, 
whenever  required  before  the  11th  of  October  then  next,  and  a  covenant  to  paint  the 
external  part  of  the  messuage,  with  the  buildings  and  cottages  on  the  farm,  &c,  twice 
during  the  term,  or  oftener  if  required  by  the  lessee.  Then  comes  the  covenant  upon 
which  the  question  more  immediately  arises, — "  and  also  that  he  and  they  will  drain, 
with  proper  drain-tiles,  one  rod  apart,  ten  acres  [442]  of  the  lands  now  in  rye-grass, 
at  his  and  their  costs,  except  the  carriage  of  the  said  drain-pipes,  which  is  to  be  borne 
and  paid  by  the  lessee  :  and  will  drain  the  remainder  of  the  lands  hereby  demised, 
in  manner  aforesaid,  upon  being  paid  a  further  yearly  rent  of  51.  for  every  1001.  so 
expended,  and  so  in  proportion  for  any  less  sum  expended,  and  which  the  said 
lessee  hereby  agrees  to  pay  accordingly  from  the  time  of  such  draining."  Then  follows 
a  covenant  by  the  lessor  to  find  and  provide  all  such  materials  as  might  be  necessary 
for  repairs,  and  all  rough  timber,  within  five  miles  of  the  said  premises,  and  to  pay 
half  part  of  the  labour  on  such  timber  and  repairs,  the  lessee  paying  the  other  half 
part.  Taking  it  all  together,  the  obvious  meaning  is,  that  the  lessee  shall  pay  nothing 
towards  the  drainage  of  the  first  ten  acres,  but  that  the  expense  of  the  carriage  of  the 
drain-pipes  necessary  for  that  portion  of  the  work  shall  be  borne  by  him  ;  and  that, 
for  the  drainage  of  the  remaining  portion  of  the  farm,  he  shall  pay  an  additional  rent 
equal  to  5  per  cent,  upon  the  outlay.  When  he  pays  interest,  he  is  not  to  find 
carriage;  and,  when  he  does  find  carriage,  he  is  to  pay  no  interest.  The  words  "in 
manner  aforesaid,"  in  the  second  branch  of  the  drainage  covenant,  refer  to  the  mode  of 
doing  the  work,  viz.  "  with  proper  drain-tiles,  one  rod  apart." 

Byron,  contra.  The  words  "  in  manner  aforesaid  "  refer  to  the  whole  of  the  terms 
of  the  covenant,  including  the  exception.  This  would  obviously  have  been  the  proper 
construction  if  the  covenant  had  been  shaped,  as  it  is  submitted  it  must  to  give  it  any 
sensible  meaning  be  read, — "  And  also  that  he  and  they  will  drain  ten  acres  of  the 
lands  now  in  rye-grass,  with  proper  drain-tiles,  one  rod  apart,  at  his  and  their  costs, 
except  the  carriage  of  the  said  drain-pipes,  [443]  which  is  to  be  borne  and  paid  by 
the  lessee."     In  that  case  the  "  manner  aforesaid  "  would  embrace  the  whole. 

Lush,  in  reply,  was  stopped  by  the  court. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  in  favour  of  the  tenant. 
The  covenant  which  we  are  called  upon  to  put  a  construction  on  is  a  provision  for 
drainage  in  an  ordinary  husbandry  lease.  The  lessor  covenants  that  he,  his  heirs,  ivc, 
"  will  drain,  with  proper  drain-tiles,  one  rod  apart,  ten  acres  of  the  lands  now  in  rye- 
grass, at  his  and  their  costs,  except  the  carriage  of  the  said  drain-pipes,  which  is  to 
be  borne  and  paid  by  the  lessee  ;  and  will  drain  the  remainder  of  the  lands  hereby 
demised,  in  manner  aforesaid,  upon  being  paid  a  further  yearly  rent  of  51.  for  every 
1001.  so  expended."  The  question  is  whether  the  tenant  is  by  this  covenant  bound 
to  pay  for  the  carriage  of  the  drain-tiles  used  in  the  drainage  of  the  rest  of  the  farm 
beyond  the  first  ten  acres.  It  seems  to  me  that  he  is  not,  but  that  the  "manner 
aforesaid,"  as  was  contended  by  Mr.  Lush,  refers  only  to  placing  the  tiles  one  rod 
apart. 

The  rest  of  the  court  concurring, 

Decision  affirmed,  with  costs. 
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[444]     An  dr  ewes  o.  Garstix.     June  5th,  1861. 

[S.  C.  31  L.  J.  C.  P.  15  ;  i  L.  T.  580  ;  7  Jur.  N.  S.  1124  ;  'J  W.  K.  782.] 

To  an  action  for  the  breach  of  an  agreement  to  enter  intc  partnership  with  the  plaintiff, 
the  defendant  pleaded,  that,  before  and  at  the  time  of  the  making  of  the  agreement, 
the  plaintiff'  carried  on  trade  in  partnership  with  one  S.,  which  partnership  was 
then  about  to  be  wound  up  and  dissolved ;  that  the  defendant  made  the  agreement 
on  the  faith  and  under  the  belief  that  the  plaintiff  had  up  to  that  time  acted  with 
honesty  towards  his  said  partner  in  the  conduct  of  the  said  business  and  in  relation 
to  the  pecuniary  affairs  thereof ;  but  that,  after  the  making  of  the  agreement  and 
before  breach,  and  before  the  commencement  of  the  suit,  the  defendant  discovered 
that  the  plaintiff'  had  before  the  time  of  making  the  agreement  acted  with  fraud 
and  dishonesty  towards  his  said  partner  in  the  conduct  of  the  said  business  and  in 
relation  to  the  pecuniary  affairs  thereof,  which  said  fraudulent  and  dishonest  acts  of 
the  plaintiff"  were  unknown  to  the  defendant  at  the  time  of  his  entering  into  the 
agreement  in  the  declaration  mentioned, — wherefore  the  defendant  repudiated  and 
declined  to  carry  into  effect  the  said  agreement : — Held,  that  this  plea  afforded  no 
answer  to  the  action. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  6th  of  November,  1S60,  by 
certain  articles  of  agreement  then  entered  into  between  the  defendant  of  the  one  part 
and  the  plaintiff' of  the  other  part,  the  defendant  and  the  plaintiff  did  thereby  agree 
to  become  partners  in  the  trade  of  furnishing-uudertakers  and  job-masters,  from  the 
1st  of  January,  1861  (which  day  had  passed  before  this  suit),  for  fourteen  years ;  that 
a  formal  deed  of  partnership  should  be  prepared  and  executed  on  or  before  the  said 
1st  of  January,  1861,  and  in  such  deed  should  be  inserted  such  clauses  and  provisions 
as  should  be  necessary  to  carry  into  effect  that  agreement,  and  also  all  other  necessary 
clauses  and  provisions  usually  inserted  in  deeds  of  a  like  nature  ;  that  the  said  deed 
should  be  prepared  by  the  solicitors  of  the  plaintiff",  and  approved  of  by  the  solicitors 
for  the  defendant;  that  the  plaintiff"  should  covenant  to  pay  the  defendant  a  premium 
of  15001.  on  the  1st  of  January,  1862;  in  consideration  whereof  the  defendant  should 
assign  unto  the  plaintiff'  one  moiety  of  the  goodwill  of  the  undertaking  and  job- 
master's business  then  carried  on  by  the  defendant  at  No.  5  Welbeck  Street,  No.  82 
Baker  Street,  No.  83  Great  Portland  Street,  and  No.  28  New  Bridge  Street,  and  also 
one  moiety  of  the  shares  held  by  the  defendant  in  the  Economic  Funeral  Company 
(Limited) ;  that  the  business  should  be  carried  on  upon  the  premises  aforesaid,  and 
the  partnership  should  pay  rent  for  [445]  the  same  to  the  defendant,  such  rent  to  be 
determined  by  valuation  in  the  usual  way ;  that  the  value  of  the  stock  and  plant  on 
the  said  1st  of  January,  1861,  should  be  determined  by  valuation  in  the  usual  way; 
that  the  plaintiff' should  purchase  of  the  defendant  the  whole  of  the  stock  and  plant  at 
the  price  settled  by  valuation  as  aforesaid,  and  should  pay  him  such  price  by  three 
equal  payments,  on  the  1st  of  April,  1861,  on  the  1st  of  July,  1861,  and  on  the  1st  of 
October,  1861  ;  that  the  said  stock  and  plant  should  be  used  for  the  partnership 
business,  and  the  plaintiff  should  lie  credited  with  the  amount  paid  by  him  for  the 
same,  as  capital;  that  the  plaintiff'  should  on  the  said  1st  of  January,  1861,  pay  into 
the  hands  of  -Messrs.  Scott  &  Co.,  to  be  the  bankers  of  the  said  partnership,  the  sum 
of  10001.  as  the  cash  capital  of  the  said  partnership  business  ;  that  the  defendant  should 
nut  lie  required  to  find  any  capital,  except  in  the  manner  thereinbefore  mentioned  ; 
that  each  partner  should  be  entitled  to  interest  at  51.  per  centum  on  his  capital  for 
tiit-  time  being,  and  should  have  credit  for  the  same  before  any  division  of  profits  took 
place;  that  the  partners  should  be  entitled  to  tin;  profits  in  equal  shares  J  that  each 
partner  might  draw  1251.  quarterly  on  account  of  his  share  of  profits  ;  that,  after  the 
firsl  year,  the  defendant  should  not  In'  entitled  to  draw  out  of  the  business  any  of  his 
profits  except  the  quarterly  allowance  aforesaid,  but  the  residue  of  his  profits  should 
i' '  miniate  in  the  business,  or  be  paid  to  the  said  plaintiff  in  reduction  of  his  capital, 
until  the  capital  of  each  of  the  said  partners  should  amount  to  25001. ;  that  all  cheques, 
bills,  and  notes  should  lie  drawn,  accepted,  made,  or  indorsed  by  both  of  them  the 
plaintiff'  and  the  defend  int  jointly  ;  that  the  partnership  aCCOUnl  9  should  lie  balanced 
at  the  end  of  each  half-year  of  the  said  term,  commencing  with  the  3uth  of  June  next ; 
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[446]  that  the  death  of  either  partner  should  determine  the  partnership,  but,  if  the 
plaintiff  should  be  the  survivor,  he  should  be  at  liberty  to  occupy  the  messuages,  shops, 
tenements,  stabling,  and  premises  used  for  the  purpose  of  the  partnership  business  at 
the  death  of  the  defendant,  for  the  period  of  three  calendar  months,  to  be  computed 
from  the  first  usual  quarterly  day  for  payment  of  rent  which  should  first  happen  after 
the  date  of  the  death  of  the  defendant,  at  the  same  rentals  as  should  have  been 
previously  paid  by  the  partnership  ;  that  the  said  agreement  was  subject  to  the  defen- 
dant's within  fourteen  days  from  the  date  thereof  verifying  to  the  satisfaction  of  the 
plaintiff  the  balance-sheets  which  had  been  produced,  whereby  the  net  profits  of  his 
business  from  the  1st  of  January,  1859,  to  the  31st  of  August,  18(J0,  were  shewn  to 
have  not  been  less  than  at  the  rate  of  30001.  per  annum  ;  and  that  the  said  agreement 
was  also  subject  to  the  defendant's  within  fourteen  days  from  the  date  thereof  (which 
day  had  passed  before  this  suit)  delivering  to  the  plaintiff  a  full  and  true  account  of 
all  his  the  said  defendant's  debts  and  liabilities,  and  affording  the  plaintiff  every 
information  thereon,  and  also  satisfying  the  plaintiff  that  all  such  debts  and  liabilities 
would  and  could  be  discharged  in  due  course  :  Averment,  that  the  plaintiff  was  at  all 
times,  as  the  defendant  always  well  knew,  ready  and  willing  to  perform  and  fulfil  the 
said  agreement  on  his  part :  yet,  that,  although  before  suit  all  things  had  been  done 
and  all  times  had  elapsed  necessary  to  entitle  the  plaintiff  to  a  fulfilment  of  the  said 
agreement  by  the  defendant  on  his  part,  save  and  except  so  far  as  the  defendant  had 
prevented  and  discharged  the  plaintiff  from  so  doing,  the  defendant,  after  the  making 
of  the  agreement,  and  before  suit,  wholly  repudiated  and  rejected  the  same,  and 
affirmed  and  declared  that  he  would  in  no  way  whatever  carry  [447]  out  or  perform 
the  same  on  his  part,  and  had  hitherto  neglected  and  refused,  and  still  neglected  and 
refused,  to  become  partner  with  the  plaintiff  in  the  said  trade  of  furnishing- 
nndertakei's  and  job-masters,  on  the  terms  and  at  the  time  agreed  upon,  or  on  any 
other  terms  or  at  any  other  time  whatever,  and  had  wholly  dispensed  with  the 
plaintiff's  doing  anything  to  carry  out  the  said  agreement,  to  wit,  by  proffering  or 
tendering  to  the  defendant  any  such  deed  as  aforesaid,  or  otherwise  :  and  the  plaintiff, 
by  means  of  the  premises,  had  lost  divers  great  gains  and  profits  which  would  have 
accrued  to  him  from  the  said  partnership,  and  had  been  otherwise  greatly  damnified, 
and  had  also  lost  the  benefit  of  moneys  paid  by  him  in  preparing  and  carrying  out 
the  said  agreement  on  his  part,  ami  had  been  put  to  expense  in  endeavouring  to 
procure  the  performance  by  the  defendant  of  the  aforesaid  agreement  on  his  part. 

Third  plea, — that,  before  and  at  the  time  of  the  making  of  the  said  agreement 
therein  mentioned,  the  plaintiff  then  carried  on  the  trade  or  business  of  a  wholesale 
iron  and  tin-plate  worker  in  partnership  with  one  Joseph  Spokes,  which  said  partner- 
ship at  the  time  of  the  making  of  the  said  agreement  was  then  about  to  be  wound  up 
and  dissolved  :  That  he  the  defendant  made  the  said  agreement  in  the  declaration 
mentioned  on  the  faith  and  under  the  belief  and  supposition  that  the  plaintiff  had  up 
to  the  time  of  the  making  of  the  said  agreement  acted  with  honesty  towards  his  said 
partner  in  the  conduct  of  the  said  business  which  he  so  then  carried  on  in  partnership 
as  aforesaid,  and  in  relation  to  the  pecuniary  affairs  thereof ;  but  that,  after  the 
making  of  the  said  agreement  in  the  declaration  mentioned,  and  before  any  breach 
thereof  by  the  defendant,  and  before  the  commencement  of  this  suit,  the  defendant 
discovered  that  [448]  the  plaintiff  had  before  the  making  of  the  said  agreement  from 
time  to  time  acted  with  fraud  and  dishonesty  towards  his  said  partner  in  the  conduct 
of  the  said  business  and  in  relation  to  the  pecuniary  affairs  thereof,  which  said 
fraudulent  and  dishonest  act3  of  the  plaintiff  were  wholly  unknown  to  the  defendant 
at  the  time  of  his  making  and  entering  into  the  said  agreement  in  the  declaration 
mentioned,  and  from  thence  up  to  the  time  of  the  discovery  thereof  as  aforesaid  :  And 
that,  by  reason  of  the  premises,  the  defendant,  at  the  said  time  when,  &o.,  repudiated 
and  rejected  the  said  agreement,  and  affirmed  and  declared  that  he  would  in  no  way 
whatever  carry  out  or  perform  the  same  on  his  part,  and  neglected  and  refused,  and 
still  neglected  and  refused,  to  become  partner  with  the  plaintiff  under  and  according 
to  the  terms  of  the  said  agreement  or  otherwise,  as  he  the  defendant  lawfully  might 
for  the  said  cause  in  this  plea  mentioned, — of  all  which  premises  the  defendant  gave 
due  notice  to  the  plaintiff  before  any  breach  by  him  the  defendant  of  the  said 
agreement. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  alleged  being  that  the 
plea  was  no  answer  to  the  declaration.     Joinder. 
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Mellish,  Q.  C.  (with  whom  was  Prentice),  in  support  of  the  demurrer  (a)1.  The 
plea  is  clearly  bad.  The  [449]  question  is,  whether  it  is  any  defence  to  an  action  for 
not  carrying  out  a  contract,  that  the  plaintiff  had  at  some  former  period  been  guilty 
of  fraudulent  or  dishonest  conduct  towards  some  third  party  in  matters  having  no 
reference  to  the  business  in  hand.  [Erie,  C.  J.  As  a  general  proposition,  there  cannot 
be  much  doubt  about  that.]  Reliance  will  no  doubt  be  placed  on  the  case  of  a  contract 
to  marry,  which  has  been  held, — though  some  learned  judges  have  even  doubted  the 
propriety  of  that  exception, — to  be  avoided  by  the  concealment  of  the  fact  that  the 
woman  had  been  unchaste.  But  these  cases  rest  on  very  peculiar  grounds :  and  it 
would  be  most  serious  to  apply  the  principle  to  other  contracts.  [Erie,  C.  J.  The 
contract  of  marriage  is  subject  to  some  considerations  which  do  not  apply  to  ordinary 
contracts.  Willes,  J.  The  plea  hardly  raises  the  question  :  it  does  not  state  the 
nature  of  the  alleged  fraudulent  conduct,  or  when  it  took  place.]  No :  it  is  as  vague 
and  indefinite  as  can  be.  Take  the  case  of  a  returned  convict  (a)2,  or  a  [450]  tieket-of- 
leave  man,  or  a  drunken  servant.  [Byles,  J.  Or  an  incompetent  workman, — Warmer 
v.  Cornelius,  ante,  vol.  v.,  p.  236.]  It  would  be  monstrous  to  hold  that  every  man  who 
enters  into  a  contract  is  bound  to  disclose  against  himself  some  circumstance  of  his 
former  life  which  has  no  affinity  whatever  to  the  contract,  and  as  to  which  no  inquiry 
is  made. 

Manisty,  Q.  C,  contra  (b).  This  is  a  contract  which  is  treated  by  all  jurists  as 
bearing  a  close  analogy  to  the  contract  of  marriage  :  it  is  a  contract  uberrimi  fidei. 
In  Collyer  on  Partnership,  2nd  edit.  p.  117,  it  is  said,  that,  "mutual  confidence  in  the 
conduct  of  a  partnership  was  always  inculcated  by  the  civilians.  Under  the  general 
name  of  'societas,'  they  classed  both  a  partnership  in  trade  and  a  partnership  in 
marriage ;  and,  accordingly,  in  some  countries,  the  mode  of  distribution  of  effects 
under  these  two  species  of  connexion  became  the  same."  There  is  obviously  no 
contract  in  which  honesty  as  to  pecuniary  transactions  and  dealings  is  so  essential  as 
in  that  of  part-[451]-nership.     Honesty  and  integrity  in  an  intended  partner  are  as 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — ■ 

"  1.  That  the  plea  is  bad,  because  it  admits  a  breach  by  the  defendant  of  his 
absolute  contract,  without  offering  any  valid  excuse  for  such  breach  : 

"  2.  That,  the  contract  being  on  the  face  of  it  unconditional,  the  defendant  was 
absolutely  bound  to  fulfil  it : 

"  3.  That  the  plea  purports  to  be  founded  on  a  condition  which  the  law  does  not 
recognize,  and  is  therefore  naught : 

"  4.  That  such  a  condition  as  the  plea  assumes  to  exist  can  only  arise  by  express 
agreement  between  the  parties,  and  no  such  agreement  is  shewn  : 

"  5.  That  the  defendant,  not  having  protected  himself  by  express  provision,  must 
take  the  consequence  of  his  own  omission  : 

"6.  That  previous  fraud  or  dishonesty  towards  third  persons,  supposing  its 
existence,  can  be  no  answer  to  the  action,  inasmuch  as  the  law  will  not  presume 
subsequent  fraud  or  dishonesty  : 

"  7.  That  the  nature  and  extent  of  the  alleged  fraud  should  have  appeared,  to 
enable  the  court  to  judge  of  its  adequacy  to  annul  the  contract." 

(a)2  Recently,  in  the  French  courts,  a  woman  sought  to  annul  her  marriage,  on  the 
ground  of  her  husband  having  concealed  from  her  the  fact  that  he  had  at  a  former 
period  of  his  life  been  a  "foreat."  The  Cour  de  Premier  Instance  declared  the 
marriage  void  on  that  ground  :  but,  on  appeal  to  the  Cour  de  Cassation,  that  judgment 
was  reversed, — the  superior  court  holding  that  the  concealment  of  the  man's  misfortune 
did  not  avoid  the  contract  of  marriage. 

(b)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 

"  1.  That  honesty  and  belief  in  the  integrity  of  each  partner  being  the  very  founda- 
tion and  essence  of  a  contract  of  partnership,  the  contract  is  necessarily  subject  to 
the  implied  condition  that  each  of  the  parties  thereto  is  honest  and  uprighl  in  his 
dealings;  and  therefore,  that,  in  the  present  case,  the  discovery  by  the  defendant 
before  breach  of  the  fraudulent  and  dishonest  character  of  the  plaintiff  entitled  the 
defendant  to  rescind  the  contract  : 

"2.  That,  at  all  events,  the  plea  affords  a  good  legal  defence  to  the  action,  as 
shewing  a  fraudulent  suppression  by  the  plaintiff  of  matter  which  was  the  very  founda- 
tion and  essence  of  the  contract,  and  peculiarly  within  the  plaintiffs  own  knowledge.'' 
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important  and  indispensable  in  that  relation  as  is  chastity  in  an  intended  wife.  It  is 
true  the  plea  here  does  not  in  terms  allege  that  the  plaintiff  is  still  a  dishonest  person  ; 
but,  it  is  submitted,  a  reputation  for  dishonesty  is  never  purged,  it  still  stands  a 
permanent  and  eternal  blot.  Dr.  Story,  in  his  treatise  on  the  law  of  Partnership,  §  6, 
says  :  The  contract  of  partnership  "  is  treated  by  jurists  as  in  its  very  nature  and 
character  a  contract  arising  from  and  governed  by  the  principles  of  natural  law  and 
justice.  Accordingly,  it  must,  in  the  first  place,  be  founded  in  good  faith  and  the 
positive  consent  of  the  parties  ;  secondly,  it  must  be  for  a  lawful  object  and  purpose  ; 
thirdly,  it  must  be  between  parties  sui  juris  and  competent  to  enter  into  such  a 
contract.  John  Voet  therefore  affirms  'Societas  est  contractus  juris  gentium,  bonus 
firlei,  consensu  constans,  super  re  honesta,  de  lucri  et  damni  communione ;  quam  inire 
possunt  omnes  liberum  habentes  rerum  suarum  administrationem'  (1  Voet,  Comrn.  ad 
Dig.,  lib.  17,  tit.  2,  §  1).  Hence,  if  the  contract  be  founded  in  fraud  or  imposition 
either  upon  one  of  the  parties  or  upon  third  persons,  it  is  utterly  void."  The  same 
learned  author,  in  his  treatise  on  Equity  Jurisprudence,  §  204,  says  :  "  Another  class 
of  cases  for  relief  in  equity  is,  where  there  is  undue  concealment,  or  suppressio  veri, 
to  the  injury  or  prejudice  of  another.  A  suppressio  veri  is  as  fatal  as  a  suggestio 
falsi.  It  is  not  every  concealment,  even  of  facts  material  to  the  interest  of  a  party, 
which  will  entitle  him  to  the  interposition  of  a  court  of  equity.  The  case  must  amount 
to  the  suppression  of  facts  which  one  party,  under  the  circumstances,  is  bound  in 
conscience  and  duty  to  disclose  to  the  other  party,  and  in  respect  to  which  he  cannot 
innocently  be  silent."  If  this  is  a  contract  the  specific  performance  of  which  [452] 
a  court  of  equity  would  decline  to  enforce,  by  reason  of  a  fraudulent  concealment,  the 
same  facts  will  afford  an  answer  to  an  action  at  law.  [Byles,  J.  The  plea  contains  no 
distinct  statement  even  of  a  suppressio  veri.]  Can  a  man  be  innocently  silent  in 
respect  of  matter  like  that  suggested  !  [Willes,  J.  If  the  allegations  in  the  plea  be 
true,  the  consequence  may  be  that  the  plaintiff  will  recover  but  small  damages :  but 
the  question  for  us  here  is,  whether  the  plea  affords  an  answer  to  the  action.  Erie,  C.  J. 
There  is,  no  doubt,  a  general  plea  of  fraud.]     There  is. 

Erle,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  on  this 
demurrer.  The  arguments  urged  so  emphatically  by  .Mr.  Manisty  would  have  been 
addressed  to  us  with  more  plausibility  if  the  plea  had  been  a  little  more  specific. 
There  is  no  suggestion  of  fraud  on  the  defendant,  and  as  to  the  rest  it  is  much  too 
vague  and  uncertain.  And  I  am  unwilling  to  let  in  a  new  description  of  defence  to  an 
action  for  the  breach  of  a  contract. 

Williams,  J.  I  am  of  the  same  opinion.  There  clearly  is  nothing  in  the  plea  to 
constitute  an  answer  to  the  action. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff 

[453]    Wilton  v.  The  Atlantic  Royal  Mail  Steam-Navigation  Company. 

May  11th,  1861. 

[S.  C.  30  L.  J.  C.  P.  369 ;  i  L.  T.  706  ;  8  Jur.  X.  S.  231  ;  9  W.  R.  748.] 

The  plaintiff  took  a  passage  by  a  ship  belonging  to  the  defendants,  from  New  York  to 
Galway,  on  the  terms  contained  in  a  passage- ticket  in  which  were,  amongst  others, 
the  following  conditions: — "The  ship  will  not  be  accountable  for  luggage,  goods,  or 
other  description  of  property,  unless  bills  of  lading  have  been  signed  therefor." 
"  Each  first  and  second-class  adult  passenger  allowed  to  have  20  cubic  feet  of  luggage 
free  ;  but  no  merchandize,  plate,  jewellery,  precious  stones,  specie,  or  bullion  will 
be  carried  as  luggage." — In  the  course  of  the  voyage,  the  ship,  through  the  negli- 
gence of  the  captain,  was  lost,  together  with  the  plaintiff's  luggage : — Held,  that  the 
conditions  upon  which  the  defendants  received  the  plaintiff  as  a  passenger  absolved 
them  from  liability  for  such  loss. — The  ticket  also  contained  the  following  stipula- 
tion,— as  to  the  effect  of  which  the  court  gave  no  opinion, — "In  case  of  the  loss  or 
detention  of  the  ship  during  the  voyage  by  any  of  the  accidents  of  navigation,  or  by 
any  dangers  of  the  sea,  no  liability  of  any  kind  is  to  attach  to  the  proprietors." 

This  was  an  action  brought  by  a  passenger  to  recover  damages  against  the  Atlantic 
Royal  Mail  Steam-Xavigation  Company,  for  the  loss  of  his  luggage  through  the 
negligence  of  their  servants. 

The  first  count  of  the  declaration  stated  that  the  defendants  were  owners  of  a 
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certain  steam-ship  called  the  "  Argo,"  for  the  carriage  of  passengers  and  their  luggage 
and  of  goods  and  chattels  from  Galway,  in  Ireland,  to  New  York,  in  America,  and 
from  New  York  to  Galvvay,  for  hire,  and  were  common  carriers  of  goods  and 
passengers  for  hire  in  the  said  ship  between  the  places  aforesaid  ;  that  the  plaintiff 
became  a  passenger  in  and  by  the  said  steam-ship,  to  be  conveyed  from  New  York  to 
Galway,  with  luggage,  goods,  and  chattels,  his  property,  consisting  of  &c.  &c,  safely 
and  securely  to  be  derived,  &c.  :  Breach,  that,  by  and  through  the  negligence  &c.  of 
the  defendants  and  their  servants,  the  said  ship  was  lost,  together  with  the  plaintiff's 
said  luggage,  goods,  and  chattels ;  and  the  plaintiff  also  lost  his  passage,  &c. 

There  werealso  counts  formoney  had  and  received,  and  formoney  dueonaccounts  stated. 

The  defendants  pleaded,  first,  to  the  first  count,  not  guilty, — secondly,  to  the  first 
count,  that  the  defendants  were  not  common  carriers,  as  alleged,— thirdly,  to  the 
first  count,  that  the  plaintiff  did  not  [454]  become,  and  the  defendants  did  not  receive 
him  as,  a  passenger  from  New  York  to  Galway,  with  his  luggage,  &c,  to  be  carried  by 
them  the  defendants  as  common  carriers,  as  alleged, — fourthly,  to  the  first  count,  that 
the  plaintiff  was  received  by  the  defendants  as  a  passenger,  to  be  carried  from  New 
York  to  Galway,  together  with  his  luggage  &c,  upon  the  terms,  that,  in  case  of  the 
loss  or  detention  of  the  said  ship  during  the  voyage  by  any  of  the  accidents  of  naviga- 
tion, or  by  dangers  of  the  sea,  no  liability  of  any  kind  should  attach  to  the  defendants  ; 
that  the  vessel  was  wrecked  by  accidents  of  navigation  and  dangers  of  the  sea ;  and 
that  the  loss  of  the  plaintiff's  luggage  &c.  and  other  damages  were  occasioned  by  the 
loss  of  the  ship, — fifthly,  to  so  much  of  the  first  count  as  related  to  the  luggage,  goods, 
chattels,  and  property  therein  mentioned,  that  the  plaintiff  was  received  by  the  defen- 
dants into  the  said  ship  as  a  passenger,  to  wit,  an  adult  first-class  passenger,  to  be 
conveyed  from  New  York  to  Galway,  with  his  luggage,  &c,  upon  the  terms  that  the 
defendants  should  not  be  accountable  for  luggage,  goods,  or  other  description  of 
property,  unless  bills  of  lading  should  have  been  signed  for  the  same,  and  that  each 
class  and  second-class  adult  passenger  should  be  allowed  to  have  "20  cubic  feet  of 
luggage  free,  but  no  merchandize,  plate,  jewellery,  precious  stones,  specie,  or  bullion 
should  be  carried  as  luggage  ;  that  the  said  luggage,  &c,  were  delivered  by  the 
plaintiff  to  the  defendants  and  by  them  received  into  the  ship  upon  the  terms  afore- 
said, and  as  the  luggage  of  the  plaintiff,  without  any  notice  to  or  knowledge  of  the 
defendants  that  there  were  among  the  same  any  merchandize,  plate,  jewellery,  precious 
stones,  specie,  or  bullion  ;  that  no  bills  of  lading  were  signed  for  the  said  luggage,  &c.  ; 
and  that  the  same  were  accidentally  lost  during  the  said  voyage,  by  reason  and  on  the 
[455]  occasion  of  the  said  ship  being  then  wrecked  and  lost  by  the  dangers  of  the  sea 
and  accidents  of  navigation, — sixthly,  a  similar  plea  as  to  so  much  of  the  declaration 
as  related  to  certain  specific  articles  therein  mentioned,  viz.  a  gold  chain,  watch,  opera- 
glasses,  snuff-box,  &c, — seventhly,  to  the  residue  of  the  declaration,  never  indebted,— 
eighthly,  except  as  to  so  much  of  the  declaration  as  related  to  the  goods  and  chattels 
&c.  alleged  to  have  been  lost,  that,  after  the  accruing  of  the  causes  of  action,  the  defen- 
dants caused  and  procured  the  plaintiff,  at  his  request,  to  be  conveyed  as  a  passenger 
in  and  by  other  ships  from  Newfoundland  to  Greenock,  in  Scotland,  free  of  expense  to 
the  plaintiff,  and  also  paid  to  the  plaintiff  at  Greenock  11.  lis.  (id.,  which  said  convey- 
ance and  payment  was  by  the  defendants  caused,  procured,  and  made,  and  by  the 
plaintiff  accepted  and  received,  in  full  satisfaction  and  discharge  of  all  the  causes  of 
action  in  the  declaration  mentioned,  except  as  in  the  introductory  part  of  this  plea 
excepted.     Issue. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Summer  Assizes  for  Surrey. 
The  facts  were  as  follows  : — 

On  the  20th  of  June,  1859,  the  plaintiff  took  a  first-class  passage  by  the  defendants' 
steam-ship  "  Argo"  from  New  York  to  Galway,  and  upon  payment  of  the  passage- 
money  received  from  their  agents  at  New  York  a  note  or  ticket  of  which  the  following 
is  a  copy  : — 

"Atlantic  Royal  Mail  Steam-Navigation  Company. 

"Steam-ship  'Argo,'  from  New  York  to  Galway. 

"No.  16.  "June  20,  1859. 

"Received  from  Mr.  J.  H.  Wilton  90  dollars  for  passage  of  himself  in  first  cabin, 
berth  No.  20,  in  steamship  'Argo,'  .sailing  June  23rd,  unless  prevented  by  unforeseen 
circumstances.  "American  Express  Company,  agents, 

"J.  M.  Murray. 
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[456]  "  In  case  of  the  loss  or  detention  of  the  ship  daring  the  voyage  by  any  of  the 
accidents  of  navigation,  or  by  any  dangers  of  the  sea,  no  liability  of  any  kind  is  to 
attach  to  the  proprietors. 

"  The  ship  will  not  be  accountable  for  luggage,  goods,  or  other  description  of 
property,  unless  bills  of  lading  have  been  signed  therefor. 

"Each  first  and  second-class  adult  passenger  allowed  to  have  20  cubic  feet  of 
luggage  free :  but  no  merchandize,  plate,  jewellery,  precious  stones,  specie,  or  bullion 
will  be  carried  as  luggage. 

"  Regulations  of  the  steamer  to  be  strictly  complied  with." 

"No.  16.  " Not  transferrable, 

and  to  be  exchanged  at  the  company's  office  in  Galway." 

On  the  back  of  the  ticket  was  the  following  indorsement : — 

"  This  ticket  entitles  Mr.  Wilton  to  a  free  passage  from  Galway  to  Liverpool  on 
the  arrival  of  the  steamer  '  Argo  '  sailing  from  New  York  June  23. 

"  This  coupon  must  be  cut  off  by  the  purser,  signed  by  him,  and  returned  to  the 
passenger." 

The  plaintiff  took  on  board  with  him  at  New  York  a  quantity  of  luggage  packed 
in  several  trunks,  the  contents  of  which  were  not  declared  by  him  or  asked  for  by 
the  company's  servants.  No  bill  of  lading  was  given  or  demanded  :  nor  was  there  an}7 
evidence  that  the  luggage  exceeded  the  stipulated  measurement.  The  "  Argo  "  started 
on  her  voyage  from  New  York  with  the  plaintiff  and  his  luggage  on  board  on  the 
23rd  of  June,  1859,  and  five  days  afterwards  struck  upon  a  rock  in  Trepassy  Bay,  on  the 
coast  of  Newfoundland,  and,  notwithstanding  every  exertion  by  the  officers  and  crew, 
little  besides  their  lives  and  those  of  the  passen-[457]-gers  was  saved.  The  plaintiff's 
luggage  was  all  lost.  The  defendants  caused  the  plaintiff  to  be  conveyed  by  another 
vessel  from  Newfoundland  to  Greenock,  and  paid  his  fare  thence  to  Liverpool. 

It  was  admitted  that  the  loss  of  the  vessel  was  occasioned  by  the  negligence  of  the 
captain  in  proceeding  at  too  great  speed  in  a  dense  fog. 

On  the  part  of  the  defendants  it  was  submitted  that  the  terms  upon  which  the 
plaintiff  was  received  as  a  passenger  precluded  all  liability  in  them  for  the  loss  of  his 
luggage  :  and,  under  his  Lordship's  direction,  a  verdict  was  taken  for  the  plaintiff 
(the  damages  to  be  referred),  with  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them,  or  a  nonsuit,  if  the  court  should  be  of  opinion  that  they  were  not  liable, — 
power  being  also  reserved  to  the  court  to  make  any  amendment  in  the  declaration 
they  might  think  fit. 

Bovill,  Q.  C,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  or  a  nonsuit,  "  on  the  ground  that  the  defendants  were  not 
liable  under  the  terms  of  the  passage-ticket,  that  the  plaintiff's  case  was  not  established, 
and  that  the  defence  was  established." 

Shee,  Serjt.,  and  Malcolm,  in  Hilary  Term,  shewed  cause.  The  main  question  is, 
whether  the  defendants  can  avail  themselves  of  any  defence  founded  upon  the  condi- 
tions contained  in  the  passage-ticket.  For  this  they  relied  principally  on  the  third, 
fourth,  and  fifth  pleas.  The  third  plea  merely  puts  in  issue  the  second  inducement 
in  the  declaration,  that  the  defendants  were  common  carriers  of  passengers  and  their 
luggage,  for  hire,  between  New  York  and  Galway.  That  allegation  is  mere  surplusage, 
and  might  very  well  be  struck  out  of  the  declaration  :  and  the  plaintiff  had  [458] 
leave  to  amend.  [Willes,  J.  It  might  have  been  material  in  Benett  v.  The  Peninsular 
and  Oriental  Steam-Boat  Company,  6  C.  B.  775,  where  the  defendants  refused  to  receive 
the  passenger.  But  it  cannot  be  material  where  the  passenger  has  been  received. 
He  also  referred  to  De  Rothschild  v.  The  Royal  Mail  Steam-Packet  Company,  7  Exch.  734.] 
The  fourth  plea  relies  upon  the  conditions  contained  in  the  passage-ticket  as  exempting 
the  defendants  from  all  liability,  including  an  exemption  from  liability  for  a  loss  arising 
from  the  negligence  of  their  servants.  The  first  of  these  is, — "  In  case  of  the  loss  or 
detention  of  the  ship  during  the  voyage  by  any  of  the  accidents  of  navigation,  or  by 
any  dangers  of  the  sea,  no  liability  of  any  kind  is  to  attach  to  the  proprietors."  In 
Abbott  on  Shipping,  8th  edit.  388  (9th  "edit.  319),  it  is  said,  that  "  Not  every  loss 
proceeding  directly  from  natural  causes  is  to  be  considered  as  happening  by  a  peril  of 
the  sea.  It  was  decided  by  Lord  Kenyon,  in  Rohl  v.  Parr,  1  Esp.  N.  P.  C.  445,  that 
the  destruction  of  a  vessel  by  worms  at  sea,  was  not  a  loss  by  perils  of  the  sea.  If  a 
ship  perish  in  consequence  of  striking  against  a  rock  or  shallow,  the  circumstances 
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under  which  the  event  takes  place  must  be  ascertained,  in  order  to  decide  whether  it 
happened  by  a  peril  of  the  sea  or  by  the  fault  of  the  master.  If  the  situation  of  the 
rock  or  shallow  is  generally  known,  and  the  ship  not  forced  upon  it  by  adverse  winds 
or  tempest,  the  loss  is  to  be  imputed  to  the  fault  of  the  master.  On  the  other 
hand,  if  the  ship  is  forced  upon  such  a  rock  or  shallow  by  adverse  winds  or 
tempest,  or  if  the  shallow  was  occasioned  by  a  sudden  and  recent  collection  of  sand 
in  a  place  where  ships  could  before  sail  in  safety,  the  loss  is  to  be  attributed  to  the 
act  of  God  or  the  perils  of  the  sea."  Here,  the  loss  was  confessedly  occasioned  by  the 
negligence  of  the  master,  who,  proceeding  at  an  improper  [459]  speed  in  a  dense  fog, 
without  knowing  where  he  was,  suddenly  found  himself  upon  a  rock,  in  a  place  of 
peculiar  danger  at  the  period  of  the  year,  a  long  way  out  of  his  proper  course. 
[Willes,  J.  In  a  recent  case  in  this  court, — Phillips  v.  Clark,  ante,  vol.  ii.,  p.  156, — 
it  was  held  that  a  stipulation  in  a  bill  of  lading,  that  the  ship-owner  is  "  not  to  be 
accountable  for  leakage  or  breakage,"  would  not  exempt  him  from  responsibility  for  a 
loss  by  these  means  arising  from  gross  negligence.]  That  is  an  authority  precisely  in 
point.  Coekburn,  C.  J.,  there  says  :  "  Admitting  that  a  carrier  may  protect  himself  from 
liability  for  loss  or  damage  to  goods  intrusted  to  him  to  carry,  even  if  occasioned  by 
negligence  on  the  part  of  himself  or  his  servants,  provided  any  one  is  willing  to  con- 
tract with  him  on  such  terms  ;  yet  it  seems  to  me  that  we  ought  not  to  put  such  a 
construction  upon  the  contract  as  is  here  contended  for,  when  it  is  susceptible  of 
another  and  a  more  reasonable  one.  It  is  not  to  be  supposed  that  the  plaintiff 
intended  that  the  defendant  should  be  exempted  from  the  duty  of  taking  ordinary 
care  of  the  goods  that  were  intrusted  to  him.  When  it  is  borne  in  mind  what  is  the 
ordinary  duty  of  a  carrier,  it  is  plain  what  the  parties  intended  here.  So  long  ago  as 
in  the  case  of  Dale  v.  Hall,  1  Wils.  281,  it  is  laid  down  (by  Lee,  C.  J.)  that '  everything 
is  a  negligence  in  a  carrier  or  hoyman  that  the  law  does  not  excuse,  and  he  is  answer- 
able for  goods  the  instant  that  he  receives  them  into  his  custody,  and  in  all  events, 
except  they  happen  to  be  damaged  by  the  act  of  God  or  the  King's  enemies  :  and  a 
promise  to  carry  safely  is  a  promise  to  keep  safely.'  Amongst  the  events  which  the 
carrier  here  would  under  ordinary  circumstances  be  responsible  for,  are,  leakage  and 
breakage.  He  stipulates  to  be  exempted  from  the  liability  which  the  law  would 
otherwise  cast  upon  him  in  these  respects.  [460]  But  there  is  no  reason  why,  because 
he  is  by  the  terms  of  the  contract  relieved  from  that  liability,  we  should  hold  that 
the  plaintiff  intended  also  to  exempt  him  from  any  of  the  consequences  arising  from 
his  negligence."  The  fifth  plea  alleges  that  the  plaintiff  was  received  on  board  the 
ship  as  a  passenger  to  be  conveyed  from  New  York  to  Galway,  with  his  luggage,  upon 
the  terms  that  the  defendants  "  should  not  be  accountable  for  luggage,  goods,  or  other 
description  of  property,  unless  bills  of  lading  should  have  been  signed  for  the  same  ; 
and  that  each  adult  passenger  should  be  allowed  to  have  20  cubic  feet  of  luggage 
free,  but  no  merchandize,  plate,  jewellery,  precious  stones,  specie,  or  bullion  should 
be  carried  as  luggage  ; "  that  the  luggage  in  question  was  received  by  the  defendants 
upon  the  terms  aforesaid  ;  that  no  bills  of  lading  were  signed  for  the  said  luggage  ; 
and  that  the  same  was  accidentally  lost  during  the  voyage,  by  reason  of  the  ship 
being  wrecked  and  lost  by  the  dangers  of  the  sea  and  accidents  of  navigation.  The 
allegation  that  the  luggage  was  "  accidentally  lost "  is  a  material  part  of  the  plea. 
Reading  these  two  clauses  of  the  passage-ticket  together,  the  fair  meaning  of 
this  part  of  the  conditions  is,  that  the  passenger  is  entitled  to  have  20  cubic  feet 
of  luggage  carried  free,  and  that,  for  any  appreciable  excess  beyond  that  quantity, 
he  must  take  a  bill  of  lading  and  pay  freight, — not  a  bill  of  lading  such  as  is 
Commonly  understood  amongst  mercantile  men,  but  a  note  to  intimate  what  are  the 
articles  in  respect  of  which  the  freight  is  to  be  paid.  Nobody  ever  suggested  that 
there  should  bo  a  bill  of  lading  here;  nor  was  there  any  proof  that  the  plaintiffs 
luggage  exceeded  the  quantity  limited.  If  the  construction  of  these  conditions  which 
ifi  Contended  for  by  the  defendants  be  the  true  one,  the  result  would  lie  that  every 
article  brought  on  board  by  a  passenger  must  be  in-[461]-serted  in  a  bill  of  lading, 
and  remain  under  the  care  of  the  master  during  the  whole  voyage;  and  thus  the 
passenger  would  be  precluded  from  the  use  of  many  things  which  are  essential 
comforts  on  such  a  passage.  A  construction  so  inconvenient  will  hardly  be  adopted, 
when  the  contract  is  susceptible  of  another  which  is  more  consonant  with  common 
sense  and  reason,  and  in  entire  accordance  with  the  company's  own  conduct.  Assum- 
ing, however,  that  the:  condition  does  embrace  luggage  within  the  prescribed  limit, 
it  is  submitted  that  it  affords  no  defence  to  this  action.     Such  a  .stipulation  will  no! 
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protect  a  carrier  or  any  other  person  against  the  consequences  of  his  own  negligence. 
It  might  afford  protection  against  inadvertence,  or  an  incorrect  or  short  delivery,  no 
default  or  misconduct  being  proved.  But,  if  it  is  clearly  shewn  that  the  loss  has 
occurred  through  the  negligence  of  the  defendant,  no  such  stipulation  can  enure  to 
limit  his  liability.  It  was  expressly  held  in  IVyld  v.  Pickford,  8  M.  &  W.  443,  that, 
though  a  carrier  might  limit  his  liability  by  a  special  contract,  he  is  still  bound  to 
take  ordinary  care  in  the  carriage  of  the  goods,  and  is  liable,  not  only  for  any  act 
which  amounts  to  a  total  abandonment  of  his  character  of  a  carrier,  or  for  wilful 
negligence,  but  also  for  a  conversion  by  a  mis-delivery  arising  from  inadvertence  or 
mistake,  if  such  inadvertence  or  mistake  might  have  been  avoided  by  the  exercise  of 
ordinary  care.  Parke,  B.,  in  delivering  the  judgment  of  the  court,  there  says : 
"  Upon  reviewing  the  cases  upon  this  subject,  the  decisions  and  dicta  will  not  be 
found  altogether  uniform,  and  some  uncertainty  still  remains  as  to  the  true  ground 
on  which  cases  are  taken  out  of  the  operation  of  these  notices.  In  Boilen/tam  v. 
Bennett,  4  Price,  34,  Wood,  B.,  considers  that  these  notices  were  introduced  for  the 
purpose  of  protecting  carriers  from  extraordinary  events,  and  not  meant  to  exempt 
them  [462]  from  due  and  ordinary  care.  On  the  other  hand,  in  some  cases  it  has 
been  said  that  the  carrier  is  not  by  his  notice  protected  from  the  consequences  of 
misfeasance  (Lord  Ellenborough,  in  Beck  v.  Evans,  16  East,  247);  and  that  the  true 
construction  of  the  words  '  lost  or  damaged '  in  such  a  notice  is,  that  the  carrier  is 
protected  from  the  consequences  of  negligence  or  misconduct  in  the  carriage  of  goods, 
but  not  if  he  divests  himself  wholly  of  the  charge  committed  to  his  care,  and  of  the 
character  of  carrier:  Bayley,  J.,  and  Holroyd,  J.,  in  Garnett  v.  Willan,  5  B.  &  Aid. 
57,  60.  In  many  other  cases,  it  is  said  he  is  still  responsible  for  'gross  negligence  :' 
but  in  some  of  them  that  term  has  been  defined  in  such  a  way  as  to  mean  ordinary 
negligence  (Story  on  Bailments,  §  11),  that  is,  the  want  of  such  care  as  a  prudent 
man  would  take  of  his  own  property :  Best,  J.,  in  Batstm  v.  Donovan,  4  B.  &  Aid.  30, 
and  Dallas,  C.  J.,  in  Duffy.  Dodd,  3  Brod.  &  B.  182.  The  weight  of  authority  seems 
to  be  in  favour  of  the  doctrine,  that,  in  order  to  render  a  carrier  liable  after  such  a 
notice,  it  is  not  necessary  to  prove  a  total  abandonment  of  that  character,  on  an  act 
of  wilful  misconduct,  but  that  it  is  enough  to  prove  an  act  of  ordinary  negligence, — 
gross  negligence  in  the  sense  in  which  it  has  been  understood  in  the  last>mentioned 
cases ;  and  that  the  effect  of  a  notice  in  the  form  stated  in  the  plea  is,  that  the  carrier 
will  not,  unless  he  is  paid  a  premium,  be  responsible  for  all  events  (other  than  the 
act  of  God  and  the  Queen's  enemies)  by  which  loss  or  damage  to  the  owner  may 
arise,  against  which  events,  he  is  by  common  law  a  sort  of  insurer ;  but  still  he  under- 
takes to  carry  from  one  place  to  another,  and  for  some  reward  in  respect  of  the 
carriage,  and  is  therefore  bound  to  use  ordinary  care  in  the  custody  of  the  goods,  and 
their  conveyance  to  and  delivery  at  their  place  of  destination,  and  in  providing 
[463]  proper  vehicles  for  their  carriage ;  and,  after  such  a  notice,  it  may  be  that  the 
burthen  of  proof  of  damage  or  loss  by  the  want  of  such  care  would  lie  on  the  plaintiff." 
[Williams,  J.  Your  argument  goes  the  length  of  saying  that  by  no  means  could  the 
defendants  protect  themselves  against  the  consequences  of  negligence.]  Just  so.  In 
Simons  v.  The  Great  Western  Railway  Company,  ante,  vol.  ii.,  p.  620,  a  declaration  against 
a  railway  company  for  damage  to  goods  intrusted  to  them  to  carry,  alleged  that  the 
goods  were  delivered  to  the  defendants  as  common  carriers,  and  that  they  received 
them  as  such  common  carriers.  To  this  the  defendants  pleaded  that  the  goods  were 
received  by  the  defendants  to  be  carried  subject  to  a  special  contract  whereby  they 
were  declared  not  to  be  answerable  for  any  loss  or  damage,  however  caused.  In 
support  of  the  pleas,  the  defendants  produced  a  paper,  signed  by  the  plaintiff, 
acknowledging  that  the  goods  were  to  be  carried  subject  to  certain  conditions,  one 
of  which  was,  that  the  company  were  not  to  be  responsible  for  any  loss  or  damage, 
however  caused,  &c.  On  the  part  of  the  plaintiff  it  was  proved  that,  when  asked 
by  a  clerk  of  the  defendants  at  the  time  the  goods  were  delivered  at  the  company's 
warehouse  to  sign  the  paper,  the  plaintiff  expressed  his  unwillingness  to  do  so, 
inasmuch  as  he  could  not  see  to  read  it,  whereupon  the  clerk  said  that  it  was  of 
no  consequence,  and  that  the  signature  was  a  mere  matter  of  form ;  and  that  the 
plaintiff,  relying  upon  that  assurance,  signed  the  paper.  It  was  held  that,  upon 
this  evidence,  the  jury  were  warranted  in  finding  that  the  goods  were  not 
delivered  to  the  company  to  be  carried  under  the  special  contract.  The  declaration 
here  complains  also  of  the  personal  inconvenience  and  delay  sustained  by  the  plaintiff; 
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and  to  this  the  eighth  plea  is  addressed.  [Bovill.  There  is  no  breach  [464]  except 
in  respect  of  the  negligent  loss  of  the  goods.]  That  may  be  remedied  by  an 
amendment. 

Bovill,  (j.  C,  Lush,  Q.  C,  and  Honyman,  in  support  of  the  rule.  By  the  general 
law,  parties,  being  free  agents,  may  contract  in  any  form  they  please :  and  it  has 
l-epeatedly  been  held  that  railway  companies  may  by  special  contracts  relieve  them- 
selves from  the  consequence  of  their  own  negligence  :  Shaw  v.  The  York  and  North 
Midland  Railway  Company,  13  Q.  B.  347;  Austin  v.  The  Manchester,  Sheffield,  mid 
Lincolnshire  L'niltrny  Company,  20  Law  J.,  Q.  B.  440;  Carr  v.  The  Lancashire  and 
Yorkshire  Railway  Company,  7  Exch.  707;  Peek  v.  The  North  Staffordshire  Railway 
Company,  1  Ellis,  B.  &  E.  95S,  in  error  986  ;  Harrison  v.  The  London,  Brighton  and 
South  Coast  Railway  Company,  29  Law  J.,  Q.  B.  209.  [Erie,  C.  J.  Those  decisions 
brought  down  upon  the  companies  the  Railway  Traffic  Act,  17  &  18  Vict.  c.  30, 
which  makes  them  almost  universally  responsible.]  That  requires  the  conditions 
to  be  reasonable :  Simons  v.  The  Great  Western  Railway  Company,  18  C.  B.  805. 
Mr.  Cardwell's  act,  however,  does  not  apply  to  marine  companies.  These  companies 
have  found  by  experience  that  they  cannot  afford  to  carry  passengers  at  the  low 
rates  they  do,  unless  they  limit  their  liability  in  respect  of  luggage  by  these  special 
contracts.  Unless  bills  of  lading  are  taken,  the  company's  servants  cannot  know 
what  the  goods  are  or  where  to  stow  them.  If  the  passenger  wishes  to  obtain  the 
security  of  the  company  for  his  luggage,  he  must  adopt  the  course  pointed  out  to 
him.  It  is  not  a  question  of  reasonableness ;  but  of  contract  or  no  contract.  By 
the  terms  of  the  passage-ticket  here,  which  is  the  contract  between  the  plaintiff 
and  the  company,  it  is  expressly  stipulated  that,  "in  case  of  loss  of  detention  of 
the  ship  during  [465]  the  voyage  by  any  of  the  accidents  of  navigation,  or  by  any 
of  the  dangers  of  the  sea,  no  liability  of  any  kind  is  to  attach  to  the  proprietors." 
The  loss  here  arose  from  one  of  the  accidents  of  navigation.  If  the  plaintiff's 
luggage  had  been  insured,  he  could  have  recovered  compensation  for  his  loss  from 
the  underwriters.  The  remote  cause  of  the  loss,  no  doubt,  was,  the  negligence  of 
the  captain  :  but  that  makes  no  difference.  In  jura  non  remota  causa  sed  proxima 
spectatur :  see  Broom's  Legal  Maxims,  3rd  edit.  202,  where  all  the  authorities  as  to 
the  application  of  this  maxim  to  policies  of  insurance,  are  collected.  [Willes,  J. 
Sculler  v.  Dixon,  8  M.  &  W.  895,  settled  that,]  The  latest  authority  on  the  subject 
is,  Thompson  v.  Eopper,  1  Ellis,  B.  &  E.  1038.  At  to  the  case  of  Phillips  v.  Clark,  ante, 
vol.  ii.,  p.  256,  it  is  to  be  observed  that  but  little  assistance  can  be  derived  in  construing 
a  contract,  from  a  decision  upon  the  language  of  a  totally  different  contract.  Here, 
the  plaintiffs,  who  do  not,  like  common  carriers,  profess  to  carry  goods  for  anybody, 
tell  their  passengers  distinctly  that  they  will  not  be  responsible  for  luggage  unless 
bills  of  lading  have  been  signed  therefor.  The  plaintiff  accepts  a  passage  upon  those 
terms.  If  these  conditions  are  complied  with,  and  a  bill  of  lading  taken,  the  nature 
and  amount  of  the  liability  assumed  by  the  company  are  ascertained  and  defined. 
The  liability  of  a  carrier  of  passengers  is  different  from  that  of  an  ordinary  carrier  of 
goods :  Middleton  v.  Fowler,  1  Salk.  282 ;  Upshare  v.  Aides,  Com.  R.  25  ;  Ross  v.  EiU, 
2  C.  B.  877.  In  Story  on  Bailments,  §  601,  treating  of  the  liabilities  of  passenger- 
carriers,  the  learned  author  says, — "These  naturally  flow  from  their  duties.  As  they 
are  not,  like  common  carriers  of  goods,  insurers  against  all  injuries  except  by  the  act 
of  God  or  by  public  enemies,  the  inquiry  is  naturally  presented,  [466]  what  is  the 
nature  and  extent  of  their  responsibility.  It  is  certain  that  their  undertaking  is  not 
an  undertaking  absolutely  to  convey  safely.  But,  although  thoy  do  not  warrant 
the  safety  of  the  passengers  at  all  events,  yet  their  undertaking  and  liability  go 
to  this  extent,  that  they  and  their  agents  possess  competent  skill,  and  that  they 
will  use  all  due  care  and  diligence  in  the  performance  of  their  duty.  But,  in 
what  manner  are  we  to  measure  this  due  care  and  diligence?  Is  it  ordinary  pare 
and  diligence,  which  will  make  them  liable  only  for  ordinary  neglect?  Or  is  it 
extraordinary  care  and  diligence,  which  will  render  them  liable  for  slight  neglect  I 
As  they  undertake  for  the  carriage  of  human  beings,  whose  lives  and  Limbs  are  of 
grtal  importance  as  well  to  the  public  as  to  themselves,  the  ordinary  principle  in 
Criminal  eases,  where  persons  are  made  liable  for  personal  wrongs  and  injuries 
arising  from  slight  neglect,  would  seem  to  furnish  the  true  analog)-  and  rule.  It 
has  been  accordingly  held  that  the  passenger-carriers  bind  themselves  to  carry  safely 
those  whom  they  take  into  their  coaches,  so  far  as  human  care  and  foresight  will  go, 
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that  is,  for  the  utmost  care  and  diligence  of  any  cautious  persons  ;  and,  of  course,  they 
are  responsible  for  any,  even  the  slightest,  neglect."  For  this  numerous  authorities 
are  referred  to  ;  and,  amongst  others,  a  case  of  Stokes  v.  Saltov stall,  13  Peters,  R.  181, 
where  it  is  said  in  the  note  "  this  whole  subject  was  thoroughly  examined  by  the 
Supreme  Court  of  the  United  States ;  and  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Barbour,  will  be  found  to  embrace  and  to  exhaust  the  learning  applic- 
able to  it."  The  same  considerations  apply  to  the  passenger's  luggage.  The  object 
of  this  special  contract  was,  to  protect  the  company  against  a  liability  they  would 
otherwise  have  incurred, — against  the  consequences  of  the  dangers  and  [467]  accidents 
of  navigation  brought  about  by  means  for  which  but  for  the  special  contract,  the  com- 
pany would  have  been  responsible.  It  is  obviously,  therefore,  no  answer  to  say  that 
the  loss  was  occasioned  by  the  captain's  negligence.  [Williams,  J.  Upon  what 
principle  was  it  that  the  protection  afforded  to  carriers,  before  the  Carriers  Act, 
11  G.  4  &  1  W.  4,  c.  68,  where  the  notice  limiting  their  liability  was  brought  home 
to  the  knowledge  of  the  customer,  was  destroyed  by  proof  of  gross  negligence  ?] 
Because  at  common  law  they  were  insurers. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a)1 : — 

Upon  this  rule  for  entering  the  verdict  for  the  defendants,  two  questions  have 
been  argued  :  the  first  related  to  the  construction  to  be  put  on  the  following  con- 
dition in  the  passenger's  ticket : — "  In  case  of  the  loss  or  detention  of  the  ship 
during  the  voyage  by  any  of  the  accidents  of  navigation,  or  by  any  dangers  of  the 
sea,  no  liability  of  any  kind  is  to  attach  to  the  proprietors."  On  this  question  the 
court  gives  no  opinion.  The  second  related  to  the  construction  of  another  condition 
in  the  same  ticket,  viz.  "The  ship  will  not  be  accountable  for  luggage,  goods,  or  other 
description  of  property,  unless  bills  of  lading  have  been  signed  therefor.  Each  first 
and  second-class  adult  passenger  allowed  to  have  20  cubic  feet  of  luggage  free  :  but 
no  merchandize,  plate,  jewellery,  precious  stones,  specie,  or  bullion  will  be  carried  as 
luggage." 

This  condition  consists  of  three  parts.  The  first  is,  "  The  ship  will  not  be  account- 
able for  luggage,  goods,  [468]  or  other  description  of  property,  unless  bills  of  lading 
have  been  signed  therefor."  The  meaning  of  these  words  is  plain  :  the  purpose  also  is 
plain, — to  have  some  security  against  the  fabrication  of  exaggerated  claims.  If  this 
part  is  taken  by  itself,  it  is  decisive  against  the  plaintiff.  He  claims  to  make  the  ship 
accountable  for  luggage,  though  he  has  taken  no  bill  of  lading. 

But  the  contention  of  the  plaintiff  was,  to  read  the  first  part  above  set  out  with 
the  second,  viz.  "  Each  first  and  second-class  passenger  allowed  to  have  20  cubic  feet 
of  luggage  free  ; "  and  to  construe  the  second  part  as  an  exception  out  of  the  first :  so 
that  it  should  mean  that  the  ship  will  not  be  accountable,  unless  a  bill  of  lading  is 
taken,  for  any  luggage  beyond  20  cubic  feet,  which  the  passenger  may  carry  free  of 
any  charge,  and  also  free  from  the  condition  requiring  a  bill  of  lading. 

We,  however,  are  of  opinion  that  this  is  not  the  true  construction  of  the  words. 
The  stipulation  for  a  bill  of  lading  as  a  condition  for  being  accountable  is  absolute  : 
the  stipulation  for  20  cubic  feet  of  luggage  free  is  unconnected  therewith,  being  an 
exemption  from  charge  so  far  and  no  farther,  leaving  the  passenger  to  get  a  bill  of 
lading  for  all  for  which  he  intends  to  make  the  ship  accountable,  and  at  the  same  time 
giving  him  the  option  of  taking  luggage  under  his  personal  control  without  a  bill  of 
lading,  but,  in  that  case,  carried  at  his  own  risk.  In  many  such  cases,  the  value  may 
be  small,  and  the  convenience  of  personal  control  without  any  restriction  may  be  great. 

The  remaining  part  of  the  condition  does  not  affect  the  construction  which  governs 
this  case.  It  takes  merchandize,  plate,  jewellery,  precious  stones,  specie,  [469]  and 
bullion  out  of  the  category  of  luggage  (a)2.  The  meaning  probably  is,  to  require 
payment  for  such  articles  upon  a  different  scale  from  luggage  :  but  nothing  turns 
on  those  words  here. 

The  plaintiff  further  contended  that,  as  no  bill  of  lading  was  offered,  the  defendants 
could  not  take  advantage  of  their  condition.     But  in  this  we  also  think  that  he  fails. 

(a)1  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Williams,  J.,  and 
Keating,  J. 

(a)2  See  Cahill  v.  The  London  and  North  Western  Railway  Company,  ante,  p.  154, 
now  (H.  T.1862)  under  consideration  in  the  court  of  error. 
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If  he  had  offered  to  take  a  bill  of  lading,  and  had  not  been  able  to  obtain  it, — as  was 
the  case  in  The  Great  Western  Railway  Company,  App.,  Goodman,  Resp.,  12  C.  B.  313, — 
there  would  have  been  ground  for  the  argument :  but  there  was  no  evidence  that  he 
had  done  so.  We  have,  therefore,  come  to  the  conclusion  that  the  defendants  are 
entitled  to  our  judgment  on  the  second  question,  and  that  this  rule  should  be  made 
absolute. 

We  decline  to  make  any  amendment  enabling  the  plaintiff  to  recover  in  respect  of 
a  default  in  not  carrying  him  personally,  because  we  think  the  action  was  not  brought 
for  the  purpose  of  trying  any  question  relating  thereto. 

Rale  absolute. 

[470]     Pickard  v.  Smith.     May  29th,  1861. 

[S.  C.  4  L.  T.  470.  Adopted,  Gray  v.  Pullen,  1864,  5  B.  &  S.  985.  Approved,  Mersey 
Docks  v.  Gibbs,  1866,  L.  B.  1  H.  L.  114.  Distinguished,  Welfare  v.  London  and 
Brighton  Railway  Company,  18C9,  L.  E.  4  Q.  B.  699.  Applied,  John  v.  Bacon,  1870, 
L.  E.  5  C.  P.  441 ;  Bower  v.  Peate,  1876,  1  Q.  B.  D.  327.  Approved,  Goslin  v. 
Agricultural  Hall  Company,  1876,  1  C.  P.  D.  494.  Considered,  Whitely  v.  Pepper, 
1677,  2  Q.  B.  D.  276.  Beferred  to,  Dalton  v.  Angus,  1881,  6  App.  Cas.  829. 
Approved,  Hughes  v.  Percival,  1883,  8  App.  Cas.  446.  Adopted,  Hardaker  v.  Idle 
District  Council,  [1896]  1  Q.  B.  342.  See  Penney  v.  Wimbledon  Urban  District  Council, 
[1899]  2  Q.  B.  72  ;  The  Snark,  [1900]  P.  110.] 

Refreshment-rooms  and  a  coal-cellar  at  a  railway  station  were  let  by  the  company  to 
one  S.,  the  opening  for  putting  coals  into  the  cellar  being  on  the  arrival  platform. 
A  train  coming  in  whilst  the  servants  of  a  coal-merchant  were  shooting  coals  into 
the  cellar  for  S.,  the  plaintiff,  a  passenger,  whilst  passing  (as  the  jury  found)  in  the 
usual  way  out  of  the  station,  without  any  fault  of  his  own,  fell  into  the  cellar  opening, 
which  the  coal-merchant's  servants  had  negligently  left  insufficiently  guarded  : — 
Held,  that  S.,  the  occupier  of  the  refreshment-rooms  and  cellar,  was  responsible  for 
this  negligence. — And  semble, — per  Williams,  J., — that  the  railway  company  also 
would  be  liable,  but  not  the  coal-merchant. 

This  [was  an  action  brought  by  the  plaintiff  to  recover  damages  for  an  injury 
sustained  by  him  bylfalling  into  a  hole  in  the  platform  of  the  Manchester  station  of  the 
Liverpool  and  Manchester  railway. 

The  cause  was  tried  before  Blackburn,  J. ,  at  the  last  Winter  assizes  at  Liverpool. 
It  appeared  that,  on  the  19th  of  April  last,  the  plaintiff  was  a  passenger  by  the 
Liverpool  train  which  arrived  at  Manchester  at  about  8.40  p.m.,  and  was  proceeding 
along  the  platform  on  the  usual  way  out,  having  a  cloak  across  his  shoulders  and  a 
bag  in  his  hand,  when  he  suddenly  fell  into  a  hole  in  the  floor,  bruising  and  hurting 
himself  considerably. 

The  hole  into  which  the  plaintiff  so  fell  was  an  opening  or  trap-door  in  the  platform, 
forming  the  entrance  to  the  coal-cellar  of  the  refreshment-rooms  attached  to  the  station, 
which  trap-door  was  always  kept  closed  except  when  coals  were  being  put  into  the 
cellar.  The  defendant  was  the  occupier  of  the  refreshment-rooms  and  cellar  as  tenant 
of  the  company  ;  and  at  the  time  the  accident  happened  coals  were  being  lowered  into 
the  cellar  for  his  use,  and  by  his  order,  by  the  servants  of  the  coal-merchant  from  whom 
he  had  ordered  them. 

The  plaintiff  swore  that  at  the  time  he  fell  into  the  hole  there  was  nothing  to  indicate 
danger,  and  no  protection,  nor  any  person  guarding  the  hole.  On  the  other  hand,  the 
■servants  of  the  coal-merchant  who  were  employed  on  the  occasion  swore  that  proper 
protection  was  placed  over  the  hole  and  repeated  warnings  given  as  the  passengers  from 
the  train  thronged  [471]  by,  and  that  there  was  plenty  of  light  to  enable  the  plaintiff 
to  see  where  he  was  going. 

On  the  part  of  the  defendant  it  was  submitted  that  the  action  was  improperly 
brought  against  the  present  defendant;  and  that,  if  maintainable  at  all,  it  could  only 
■.dust  the  company,  or  against  the  coal-merchant  by  whose  servants  the  trap-door 
was  opened. 

The  learned  judge  intimated  an  opinion  that  the  occupier  of  the  cellar  and  bole  was 
liable  if  t tie  bole  was  not  properly  guarded  when  being  used  for  him  in  putting  in  his 


536  PICKARD    V.   SMITH  10  C  B.  (N.  S.)  472. 

coals  :  and  he  left  it  to  the  jury  to  say  whether  the  hole  was  so  protected  as  it  reason- 
ably ought  to  have  been  in  such  a  place,  or  whether  there  was  negligence  ;  and  whether 
or  not  the  plaintiff  could  by  reasonable  care  have  avoided  the  accident. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  1001.  ;  and  the  learned  judge 
reserved  leave  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
defendant  as  occupier  of  the  cellar  was  not  liable. 

Edward  James,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accordingly.  He 
submitted  that  there  was  no  pretence  for  saying  that  the  defendant  personally  had  been 
guilty  of  any  negligence,  and  he  was  not  responsible  for  the  acts  of  the  servants  of  the 
coal-merchant.  The  cases  of  Ileedie  v.  The  London  and  North  Western  Railway  Company, 
4  Exch.  244,  Knight  v.  Fox,  5  Exch.  721,  Overton  v.  Freeman,  11  C.  B.  367,  and  Ellis  v. 
The  Sheffield  Gas  Consumers'  Company,  2  Ellis  &  B.  767,  were  referred  to. 

Overend,  Q.  C,  and  Kemplay,  shewed  cause.  The  defendant  was  the  occupier  of 
the  refreshment-rooms  and  cellar :  he  alone  had  complete  control  over  the  coal-shoot, 
and  over  the  persons  he  employed  to  put  [472]  the  coals  there.  [Williams,  J.  The 
fact  of  the  trap-door  being  on  the  platform  of  the  railway  makes  no  difference.  Suppose 
the  hole  were  in  the  foot-pavement  of  a  public  way  ;  would  not  the  housekeeper  who 
employs  the  coal-merchant  to  open  it,  and  who  trusts  him  to  guard  and  to  close  it,  be 
responsible  T\  Xo  doubt  he  would.  The  case  of  Bale  v.  The  Sittingbourne  and  Sheerness 
Railway  Company,  6  Hurlst.  &  X.  488,  is  precisely  in  point.  There,  the  defendants,  a 
railway  company,  were  authorized  by  their  act  of  parliament  to  construct  a  railway 
bridge  across  a  navigable  river  :  the  act  provided  that  it  should  not  be  lawful  to  detain 
any  vessel  navigating  the  river  for  a  longer  time  than  sufficient  to  enable  any  carriages, 
animals,  or  passengers  ready  to  traverse,  to  cross  the  bridge,  and  for  opening  it  to 
admit  such  vessel :  the  defendants  employed  a  contractor  to  construct  the  bridge  in 
conformity  with  the  provisions  of  the  act  of  parliament,  but,  before  the  works  were 
completed,  the  bridge,  from  some  defect  in  its  construction,  could  not  be  opened,  and 
the  plaintiff's  vessel  was  prevented  from  navigating  the  river  :  and  it  was  held  that  the 
defendants  were  liable  for  the  damage  thereby  caused  to  the  plaintiff.  Pollock,  C.  B., 
there  says  :  "  The  short  ground  on  which  my  judgment  proceeds  is,  that  this  does  not 
fall  within  that  class  of  cases  where  the  principal  is  exempt  from  responsibility  because 
he  is  not  the  master  of  the  person  whose  negligence  or  improper  conduct  has  caused 
the  mischief.  This  is  a  case  in  which  the  maxim  Qui  facit  per  alium  facit  per  se  applies. 
Where  a  person  is  authorized  by  act  of  parliament  or  bound  by  contract  to  do  particular 
work,  he  cannot  avoid  responsibility  by  contracting  with  another  person  to  do  that 
work.  In  Ellisv.  The  Sheffield  Gas  Consumers'  Company,  2  Ellis  &B.  767,  Lord  Campbell 
said  it  is  a  proposition  absolutely  [473]  utenable  that  in  no  case  can  a  man  be  responsible 
for  the  act  of  a  person  with  whom  he  has  made  a  contract.  I  am  clearly  of  opinion 
that,  if  the  contractor  does  the  thing  which  he  is  employed  to  do,  the  employer  is 
responsible  for  that  thing  as  if  he  did  it  himself."  Here,  the  contractor  was  employed 
to  make  a  bridge,  and  he  did  make  a  bridge  which  obstructed  the  navigation.  The 
case,  then,  falls  within  the  principle  laid  down  in  Ellis  v.  The  Sheffield  Gas  Consumers' 
Company.  Where  the  act  complained  of  is  purely  collateral,  and  arises  incidentally  in 
the  course  of  the  performance  of  the  work,  the  employer  is  not  liable,  because  he  never 
authorized  that  act, — the  remedy  is  against  the  person  who  did  it.  Martin,  B.,  says  : 
"  I  do  not  say  that  the  contractor  is  not  liable  ;  he  may  be  liable  as  one  of  the  persons 
who  caused  the  obstruction  ;  or  the  company  may  have  a  right  of  action  against  him 
on  the  contract,  But  that  is  no  answer  to  the  plaintiff.  The  persons  liable  to  him  are 
those  who  by  themselves  or  their  contractors  created  the  obstruction.  And  Wilde,  B., 
added :  "  The  distinction  appears  to  me  to  be  that,  when  work  is  being  done  under  a 
contract,  if  an  accident  happens  and  an  injury  is  caused  by  negligence  in  a  matter 
entirely  collateral  to  the  contract,  the  liability  turns  on  the  question  whether  the  relation 
of  master  and  servant  exists.  But,  when  the  thing  contracted  to  be  done  causes  the 
mischief,  and  the  injury  can  only  be  said  to  arise  from  the  authority  of  the  employer 
because  the  thing  contracted  to  be  done  is  imperfectly  performed,  there  the  employer 
must  be  taken  to  have  authorized  the  act,  and  is  responsible  for  it."  [Williams,  J.  I 
believe  we  are  all  of  opinion  that  that  case  is  conclusive.] 

Edward  James,  Q.  C,  and  Spinks,  in  support  of  the  rule.  It  is  not  denied  that  a 
person  who  creates  or  [474]  causes  a  nuisance  is  liable  for  the  consequences  ;  nor  will 
it  be  contended  that,  if  a  work  is  productive  of  injury  to  a  third  person,  those  to  whom 
the  authority  is  given  by  an  act  of  parliament  to  do  the  work  may  not  be  responsible 
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though  they  have  entrusted  its  performance  to  a  sub-contractor.     The  distinction  taken 

by  the  Lord  Chief  Baron  in  Hole  v.  The  Sittingbcnime  awl  Sh  ernes*  llailway  Company,  that, 

where  the  act  which  causes  the  injury  is  entirelyjcollateral,  the  person  whose  negligent 

conduct  occasions  the  damage  alone  is  responsible  for  it,  is  precisely  applicable  here. 

The  action  is  founded  on  a  breach  of  duty.     What  duty  did  the  defendant  owe  to  the 

plaintiff  under  the  circumstances  of  this  case  ?     The  coal  hole  necessarily  must  be  open 

for  some  purpose  and  for  some  portion  of  time  :  and  it  is  not  suggested  that  it  was  kept 

open  for  an  unreasonable  time.     The  alleged  negligence,  therefore,  is  clearly  collateral 

to  the  employment  of  the  persons  who  caused  the  mischief.     [Williams,  J.    The  doctrine 

you  are  contending  for  would  put  an  end  to  all  liability  of  a  person  who  employs  a 

sub-contractor.]     The  ordinary  rule  is,  that,  where  a  man  does  not  personally  interfere, 

he  is  not  responsible  for  an  injury,  unless  it  be  caused  by  persons  under  his  control. 

In  Hole  v.  The  Sittingbourne  ami  Sheerness  Railway  Company,  the  company  were  authorized 

to  construct  the  bridge.     If  they  had  personally  done  the  work,  they  would  clearly 

have  been  liable  for  its  faulty  construction.     That  case  is  utterly  at  variance  with  all 

the  prior  authorities,  if  it  was  intended  to  go  further  than  the  Lord  Chief  Baron  puts 

it.      In  Reedie  v.   The  London  and  North  Western  Railway  Company,  4  Exch.  244,  a 

company  impowered  by  act  of  parliament  to  construct  a  railway,  contracted  under  seal 

with  certain  persons  to  make  a  portion  of  the  line,  and  by  the  contract  reserved  to 

themselves  the  power  of  dismissing  any  of  the  contractors'  workmen  for  incompetence. 

The   [475]   workmen,  in   constructing  a  bridge  over  a  public  highway,  negligently 

caused  the  death  of  a  person  passing  beneath  along  the  highway,  by  allowing  a  stone 

to  fall  upon  him.     In  an  action  by  the  administratrix  of  the  deceased  against  the 

company,  it  was  held  that  they  were  not  liable  ;  and  that,  in  such  case,  the  terms  of 

the  contract  in  question  did  not  make  any  difference.     In  Ellis  v.  The  Sheffield  Gas 

Consumers'  Company,  the  true  distinction  is  taken.     It  was  there  held,  that,  though 

a  person  employing  a  contractor  to  do  a  lawful  act  is  not  responsible  for  the  negligence 

or  misconduct  of  the  contractor  or  his  servants  in  executing  that  act,  yet,  if  the  act 

itself  is  wrongful,  the  employer  is  responsible  for  the  wrong  so  done  by  the  contractor 

or  his  servants,  and  is  liable  to  third  persons  who  sustain  damage  from  the  doing  of 

that  wrong.     "  I  perfectly  approve,"  says  Lord  Campbell,  "  of  the  cases  which  have 

been  cited  (a).     In  those  cases  the  contractors  were  employed  to  do  a  thing  perfectly 

lawful :  the  relation  of  master  and  servant  did  not  subsist  between  the  employer  and 

those  actually  doing  the  work ;  and  therefore  the  employer  was  not  liable  for  their 

negligence.     He  was  not  answerable  for  anything  beyond  what  he  employed  the 

contractor  to  do  ;  and,  that  being  lawful,  he  was  not  liable  at  all.     But,  in  the  present 

case,  the  defendants  had  no  right  to  break  up  the  streets  at  all :  they  employed 

Watson,*Brothers,  to  break  up  the  streets,  and  in  so  doing  to  heap  up  earth  and  stones 

so  as  to  be  a  public  nuisance :  and  it  was  in  consequence  of  this  being  done  by  their 

orders  that  the  plaintiff  damage  sustained.     It  would   be  monstrous  if  the  party 

causing  another  to  do  a  thing  were  exempted  from  liability  for  that  act,  merely 

because  there  was  a  contract  between  him  and  the  person  immediately  causing  the 

[476]  act  to  be  done."     Can  it  be  said  here  that  the  defendant  was  a  party  causing 

an  unlawful  act  to  be  done?     The  employing  a  coal-merchant  to  put  coals  into  the 

cellar  was  a  perfectly  lawful  act.     The  injury  arose  from  something  quite  collateral, 

viz.  a  careless  omission  on  the  part  of  the  coal-merchants'  servants  to  guard  the  hole 

properly.     [Keating,  J.     Suppose  the  coal-dealer's  men  had  gone  away  and  left  the 

hole   unclosed,   who   would    have    been   responsible   for  the   consequences?]     Their 

employer,  undoubtedly  :  but,  in  the  absence  of  any  notice  to  the  defendant  of  that 

negligence  on  their  part,  no  liability  would  have  been  incurred  by  the  defendant. 

[Keating,  J.     Do  you  contend,  then,  that  there  was  no  duty  cast  upon  the  occupier 

of  the  refreshment-rooms  and  cellar?]     None.     He  was  not  bound  to  fence.     The  hole 

was  made  by  the  railway  company,  and  they  alone  used  and  had  control  over  the 

platform.     In  no  sense  can  it  be  said  that  the  act  which  caused  the  mischief  was  an 

act  authorized  by  the  defendant.     [Williams,  J.     What  do  you  say  to  the  case  of 

Randekon  v.  Murray,  3  N.  &  P.  239?    There,  the  defendants,  "who  were  the  occupiers 

of  a  bonded  warehouse,  engaged  a  master  porter  to  lower  and  convey  a  barrel  of  flour 

from  their  warehouse  ;  the  master  porter  engaged  a  master  carter,  and  both  of  them 

attended  with  their  men  :  during  the  process  of  lowering  it  from  the  warehouse,  the 

(a)  Overton  v.  Freeman,  1 1  C.  B.  867,  and  Knight  v.  Fox,  5  Exch.  721. 
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barrel  fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope  furnished  by 
the  master  porter  :  and  the  defendants  were  held  to  be  liable.  Lord  Denman  says  : 
"I  think  the  defendants  are  properly  sued:  it  makes  no  difference  whether  they 
employed  people  of  their  own  to  move  their  goods,  or  procured  others  who  were  likely 
to  move  them  more  expertly,  and  left  it  to  their  superinteudance.'']  That  has  never 
been  considered  a  very  satisfactory  decision,  and  is  supposed  to  have  been  effectually 
disposed  of  by  Beedie  v.  The  [477]  London  and  North  U'cstern  Railway  Company.  In 
Bonn  sell  v.  Smyth,  ante,  vol.  vii.,  p.  731,  it  was  held  that  an  owner  of  land  is  under 
no  legal  obligation  to  fence  an  excavation  therein,  unless  it  is  made  so  near  a  public 
l'oad  as  to  constitute  a  public  nuisance.  It  may  lie  that  the  railway  company  owe  a 
duty  to  the  public  using  their  railway,  to  keep  the  approaches  to  it  safe  and  free  from 
obstruction  :  against  them,  as  well  as  against  the  coal-merchant,  it  may  be  that  the 
plaintiff  has  a  good  remedy.  [Williams,  J.  Against  the  railway  company,  perhaps  ; 
but  clearly  not  against  the  coal-merchant.  Keating,  J.  If  the  plaintiff  when  he  met 
with  the  accident  was  going  to  the  refreshment-rooms,  you  probably  would  not  dispute 
the  defendant's  liability?"]  No:  there  would  in  that  case  be  a  sort  of  relation 
between  them.  [Williams,  J.  Suppose  the  railway  company  let  the  refreshment- 
rooms  to  a  tenant,  with  a  dangerously  projecting  scraper  on  each  side  of  the  doorway, 
and  a  passenger  fell  over  one  of  them  and  was  injured, — who  would  be  responsible  '] 
The  occupier  of  the  refreshment-rooms,  if  the  party  were  going  to  them ;  the  railway 
company,  if  he  were  a  mere  passenger. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  to  recover  compensation  in  damages  for  an  injury  sustained 
by  the  plaintiff  by  falling  clown  a  hole  in  the  arrival  platform  of  the  Manchester 
station  of  the  Liverpool  and  Manchester  railway. 

The  plaintiff,  when  he  fell  into  the  hole,  was  lawfully  on  the  platform,  leaving  the 
station  in  the  usual  wa}'  after  having  arrived  at  Manchester  as  a  passenger  by  the 
railway.  He  was  not  guilty  of  any  negligence  [478]  contributory  to  the  injury.  He 
could  not  by  reasonable  care  have  avoided  it.  The  hole  into  which  he  so  fell  was  an 
opening  in  the  platform,  forming  the  entrance  into  a  coal-cellar  belonging  to  the 
refreshment-rooms  attached  to  the  station,  and  it  was  at  all  times  secured  by  a  trap- 
door, except  when  that  was  opened  for  the  purpose  of  putting  coals  into  the  cellar. 
The  way  out  of  the  station  lay  over  that  trap-door. 

The  defendant  was  the  lessee,  under  the  railway-company,  and  the  occupier  of  the 
refreshment-rooms  and  cellar ;  and  on  the  day  in  question  a  coal-merchant  by  his 
orders  was  putting  a  supply  of  coals  into  the  cellar,  and  for  that  purpose  had  opened 
the  trap-door,  and  negligently  left  it  open  and  unguarded  at  the  time  when  the 
plaintiff  fell  in  ;  whereby  the  injury  complained  of  was  occasioned. 

At  the  trial  before  Blackburn,  J.,  it  was  insisted  that  the  action  was  improperly 
brought.  The  learned  judge,  however,  left  the  case  to  the  jury,  asking  them  to 
consider  whether  the  hole  was  so  protected  as  it  reasonably  ought  to  be  in  such  a 
place,  or  if  there  was  negligence  (saying  that,  in  his  opinion,  the  defendant,  as  occupier 
of  the  cellar  and  hole,  was  liable  if  the  hole  was  not  properly  kept  when  being  used 
for  him  in  putting  in  his  coals),  and  whether  the  plaintiff  could  by  reasonable  care 
have  avoided  the  accident. 

Upon  both  these  questions  the  jury  found  for  the  plaintiff:  but  the  learned  judge 
reserved  leave  to  enter  a  nonsuit,  if  the  defendant  as  occupier  of  the  cellar  was  not 
liable. 

A  rule  was  obtained  accordingly,  which  was  argued  upon  the  1 2th  of  February 
last,  before  my  Brothers  Willes  and  Keating  and  myself,  when  time  was  taken  to 
consider. 

For  the  decision  of  the  case,  two  questions  must  be  considered, — first,  whether 
the  defendant  would  have  [479]  been  liable  in  case  he  had  with  his  own  hands  opened 
the  trap,  and  aftenvards  negligently  left  it  open  and  unguarded,  whereby  a  person 
lawfully  using  the  platform  was  injured :  if  so,  then,  secondly,  whether  he  is  under 
the  circumstances  of  this  case  absolved  by  reason  of  the  leaving  of  the  trap  open  and 
unguarded  being  the  immediate  default  of  the  coal-merchant,  who  was  in  one  sense 
an  independent  agent,  as  not  being  in  the  relation  of  servant  to  the  defendant. 

With  respect  to  the  first  question,  it  must  be  answered  in  the  affirmative,  because 
the  defendant  became  the  occupier  of  the  cellar  and  hole  subject  to  the  use  of  the 
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platform  overhead  by  passengers,  and  he  knew  that  it  would  be  so  used,  and  he 
knew  that  the  hole  with  the  door  open  would  be  in  effect  a  trap  to  catch  such 
passengers.  It  was  his  obvious  duty,  therefore,  if  he  used  the  hole  in  a  way 
necessarily  to  create  such  danger,  to  take  reasonable  precautions  not  to  injure 
persons  lawfully  using  the  platform :  Sic  utere  tuo  ut  alienum  non  lredas.  Xo 
sound  distinction  in  this  respect  can  be  drawn  between  the  case  of  a  public  high 
way  and  a  road  which  may  be  and  to  the  knowledge  of  the  wrongdoer  probably 
will  in  fact  be  used  by  persons  lawfully  entitled  so  to  do.  The  opening  of  the 
trap  was  an  act  equally  likely  to  be  injurious  to  such  passengers  as  throwing  a 
stumbling-block  in  their  way  would  have  been.  If  an  authority  be  wanted  for  the 
proposition,  it  will  be  found  in  a  case  in  this  court,  of  Corby  v.  Hill,  ante,  vol.  iv., 
p.  556.  Probably  the  declaration  in  that  case  may  have  been  ill,  for  not  alleging 
knowledge  that  the  avenue  was  likely  to  be  used,  unless  that  was  implied  in  the  aver- 
ment of  negligence  :  but,  upon  the  facts,  the  defendant  there  was  held  liable  in  tort 
for  negligently  placing  and  leaving  an  obstruction  in  a  private  avenue,  known  to  be 
used  in  the  ordinary  way,  whereby  a  person  [480]  lawfully  using  it,  though  having 
no  permanent  right  of  way,  was  injured. 

As  to  the  second  question,  the  defendant  is  not  absolved  by  the  fact  of  the  coal 
merchant  being  employed,  and  of  the  injury  being  the  consequence  of  his  immediate 
act.  Unquestionably,  no  one  can  be  made  liable  for  an  act  or  breach  of  duty,  unless 
it  be  traceable  to  himself  or  his  servant  or  servants  in  the  course  of  his  or  their 
employment.  Consequently,  if  an  independent  contractor  is  employed  to  do  a  lawful 
act,  and  in  the  course  of  the  work  he  or  his  servants  commit  some  casual  act  of  wrong 
or  negligence,  the  employer  is  not  answerable.  To  this  effect  are  many  authorities 
which  were  referred  to  in  the  argument.  That  rule  is,  however,  inapplicable  to  cases 
in  which  the  act  which  occasions  the  injury  is  one  which  the  contractor  was  employed 
to  do ;  nor,  by  a  parity  of  reasoning,  to  cases  in  which  the  contractor  is  intrusted 
with  the  performance  of  a  duty  incumbent  upon  his  employer,  and  neglects  its  fulfil- 
ment, whereby  an  injury  is  occasioned.  Now,  in  the  present  case,  the  defendant 
employed  the  coal-merchant  to  open  the  trap  in  order  to  put  in  the  coals  ;  and  he 
trusted  him  to  guard  it  whilst  open,  and  to  close  it  when  the  coals  were  all  put  in. 
The  act  of  opening  it  was  the  act  of  the  employer,  though  done  through  the  agency 
i if  the  coal-merchant;  and  the  defendant,  having  thereby  caused  danger,  was  bound 
to  take  reasonable  means  to  prevent  mischief.  The  performance  of  this  duty  he 
omitted  ;  and  the  fact  of  his  having  intrusted  it  to  a  person  who  also  neglected  it, 
furnishes  no  excuse,  either  in  good  sense  or  law. 

The  ruling  of  Blackburn,  J.,  was  therefore  correct,  and  the  rule  for  a  nonsuit 
ought  to  be  discharged. 

Rule  discharged. 

[481]    The  Bor;  Lead  Mining  Company  v.  Monta<;ue.     June  11th,  1861. 

[S.  C.  30  L.  J.  C.  P.  380  ;  8  Jur.  N.  S.  310.     See  Reuss  v.  Picksley,  1866, 

L  R.  1  Ex.  352.] 

By.  the  Joint-Stock  Companies  Act,  1S56  (19  &  20  Vict.  c.  47),  sched.  Table  B.  (1), 
it  is  provided  that  "no  person  shall  be  deemed  to  have  accepted  any  share  in  the 
company  unless  he  has  testified  his  acceptance  thereof  by  writing  under  his  hand  in 
such  form  as  the  company  from  time  to  time  directs  :  "  and  s.  19  enacts  that  "  e\  ery 
person  who  has  accepted  any  share  in  a  company  registered  under  this  act,  and 
whose  name  is  entered  in  the  register  of  shareholders,  anil  no  other  person  (except 
a  subscriber  to  the  memorandum  of  association  in  respect  of  the  shares  subscribed 
for  by  him),  shall  for  the  purposes  of  this  ait  be  deemed  to  be  a  shareholder." — 
A  joint  stock  company,  duly  registered  pursuant  to  the  above  statute  (and  the 
20  &  21  Vict.  c.  14),  issued  a  prospectus,  at  the  foot  of  which  was  printed  a  form 
of  application  for  shares.  The  defendant  paid  the  required  deposit  to  the  bankers 
of  the  company,  and  tilled  up,  signed,  and  sent  to  the  directors  an  application  for 
-hares,  as  follows: — "Gentlemen, — Having  paid  to  the  Bank  of  London  to  your 
i  ndit  51.,  being  a  deposit  of  5s.  per  share  on  twenty  Bhares  in  the  above  company, 
I  request  you  to  allot  me  that  number  of  shares,  and  I  hereby  agree  to  accept  the 
same,  and   undertake   to  pay   the  amount   of  calls   that   may   be   made    thereon,   in 
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accordance  with  the  company's  act  of  incorporation." — The  company  thereupon 
allotted  to  the  defendant  the  number  of  shares  he  applied  for,  and  his  name  was 
entered  on  the  register  of  shareholders,  and  he  paid  two  calls  upon  the  shares  so 
allotted  to  him.  The  defendant  never  testified  his  acceptance  of  the  shares,  in 
writing  under  his  hand,  otherwise  than  by  signing  the  letter  of  application  ;  and  the 
company  never  "  directed  "  any  other  form  : — Held, — by  analogy  to  the  case  of  a 
contract  for  a  specific  ascertained  chattel, — that  the  defendant's  letter  of  application, 
agreeing  to  accept  a  specific  number  of  shares  afterwards  allotted  to  him,  was  a 
sufficient  acceptance  of  the  shares  to  satisfy  the  statute. 

This  was  an  action  by  a  joint  stock  company,  for  calls. 

The  declaration  stated  that  the  plaintiffs  were  a  company  registered  under  the  Joint- 
Stock  Companies  acts  of  1856  (19  &  20  Vict.  c.  47)  and  1857  (20  &  21  Vict.  c.  14), 
by  the  registration  of  a  memorandum  of  association  with  articles  of  association  annexed, 
and  with  a  nominal  capital  of  40,0001.,  divided  into  8000  shares  of  51.  each,  and  that 
by  the  said  articles  it  was  provided  that  the  directors  might  from  time  to  time  make 
such  calls  upon  the  shareholders  in  respect  of  all  moneys  unpaid  on  their  shares  as 
they  should  think  fit,  provided  that  twenty-one  days'  notice  at  least  was  given  of  such 
call,  and  that  each  shareholder  should  be  liable  to  pay  the  amount  of  calls  so  made,  to 
the  person  and  at  the  times  and  places  appointed  by  the  company ;  and  that  if,  before 
or  on  the  day  appointed  for  payment,  any  shareholder  did  not  pay  the  amount  of  any 
call  to  which  he  was  liable,  then  such  shareholder  should  be  liable  to  pajT  iuterest  for 
the  same  at  the  rate  of  51.  per  cent,  per  annum  from  [482]  the  day  appointed  for 
payment  thereof  to  the  time  of  actual  payment :  Averment,  that  the  defendant 
became  and  then  was  a  holder  of  twenty  shares  in  the  company  :  that  three  several 
calls  were  made,  two  of  20s.  and  one  of  15s.  per  share,  upon  the  shareholders  of  the 
said  company,  such  amount  of  calls  not  exceeding  the  amount  left  unpaid  on  each 
share  ;  and  that  the  defendant  became  and  was  indebted  to  the  said  company  in  the 
sum  of  551.  for  the  said  calls  made  on  him  by  the  said  company  on  the  said  twenty 
shares  held  by  the  defendant :  General  averment  of  performance  by  the  plaintiffs  of 
all  conditions  precedent :  Breach,  non-payment  of  the  said  calls. 

There  was  also  a  count  for  interest,  and  a  count  upon  an  account  stated. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  was  not  the  holder  of  the 
said  shares  as  alleged,  nor  did  he  ever  accept  any  shares  in  the  said  company,  as  by 
the  statute  and  the  said  articles  was  required.     Issue  thereon. 

The  cause  was  tried  before  AVightman,  J.,  at  the  last  Spring  Assizes  for  Surrey. 
The  only  evidence  to  shew  that  the  defendant  was  a  proprietor  of  shares  in  the 
company  was,  that  he  sent  in  a  letter  of  application  for  shares  in  the  following  form, — 
which  was  given  at  the  foot  of  the  prospectus  issued  by  the  company  : — 

"To  the  directors  of  the  Bog  Lead  Mining  Company  (Limited). 

"  Shares  51.  each. 
"Gentlemen, — Having  paid  to  the  Bank  of  London  to  your  credit  51.,  being  a 
deposit  of  5s.  per  share  on  twenty  shares  in  the  above  company,  I  request  you  to 
allot  me  that  number  of  shares  ;  and  I  hereby  agree  to  accept  the  same,  and  under- 
take to  pay  the  amount  of  calls  that  may  be  made  thereon,  in  accordance  with  the 
company's  act  of  incorporation.  "  W.  E.  Montague." 

[483]  The  defendant  paid  the  51.  to  the  company's  bankers ;  and,  in  compliance 
with  the  request  contained  in  the  above  letter,  the  directors  allotted  to  him  the 
number  of  shares  for  which  he  applied  ;  and  the  defendant  paid  two  calls  thereon 
made  prior  to  the  calls  in  question. 

The  defendant  never  testified  his  acceptance  of  the  shares,  in  writing  under  his 
hand,  otherwise  than  by  signing  the  above  letter  of  application  ;  nor  had  the  company 
ever  directed  any  form  of  acceptance,  pursuant  to  the  19th  section  and  Table  B.  in 
the  schedule  to  the  Joint-Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  47.  His  name, 
hoivever,  was  put  upon  the  register  of  shareholders. 

It  was  objected,  on  behalf  of  the  defendant,  that  there  was  no  sufficient  accept- 
ance of  the  shares  by  him,  to  constitute  him  a  shareholder  in  the  company  :  and  the 
case  of  The   Nero  Brunswick  and  Canada  Land  and  Raihoay   Company   {Limited)  v. 
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Mugyerulye,  4  Hurlst.  &  N.  160,  580,  was  relied  on.  By  the  Joint-Stock  Companies 
Act,  1856,  19  &  20  Viet.  c.  47,  sched.  Table  B.  (1),  it  is  provided  that  "no  person 
shall  be  deemed  to  have  accepted  any  share  in  the  company,  unless  he  has  testified 
his  acceptance  thereof  by  writing  under  his  hand  in  such  form  as  the  company  from 
time  to  time  directs."  In  Jul}',  1856,  a  prospectus  of  a  company  was  issued,  at  the 
foot  of  which  was  a  form  of  application  for  shares.  By  the  prospectus  it  was  stated 
that  all  applications  must  be  accompanied  by  a  remittance  of  21.  per  share  deposit  on 
the  number  of  shares  applied  for,  and,  should  any  less  number  be  allotted,  the  amount 
paid  in  excess  would  be  returned.  The  defendant  paid  to  the  bankers  of  the  proposed 
company  6001.,  and  filled  up  and  sent  to  the  directors  the  printed  form  at  the  foot  of 
the  prospectus,  as  follows: — "Gentlemen, — Having  paid  into  the  hands  of  [484]  the 
Bank  of  London  (the  bankers  of  the  proposed  company)  the  sum  of  6001.,  I  request 
you  will  allot  me  300  shares  in  the  said  undertaking :  and  I  hereby  agree  to  accept 
such  shares,  or  any  less  number  that  may  be  allotted  to  me,  and  to  pay  the  future 
calls  thereon."  The  directors  allotted  to  the  defendant  250  shares,  and  returned  him 
1001.,  the  balance  of  his  deposit.  In  August,  1856,  a  printed  copy  of  the  memorandum 
and  articles  of  association,  at  the  foot  of  which  was  a  form  of  memorandum  to  be 
signed  by  a  person  accepting  shares  and  consenting  to  be  registered  as  a  shareholder, 
was  sent  to  the  defendant.  The  company  was  registered,  and  a  certificate  of  incorpora- 
tion was  given  under  the  Joint-Stock  Companies  Acts,  1856  and  1857,  on  the  25th 
of  September,  1856.  In  April,  1857,  the  secretary  of  the  company  wrote  to  the 
defendant  that  the  warrant  for  interest  on  the  shares  was  ready,  and  offering  to 
forward  it  on  receiving  the  articles  of  association  signed.  The  defendant,  by  letter 
signed  by  him,  applied  for  the  interest  warrant  and  his  share  certificates.  The  secre- 
tary wrote  in  answer,  inclosing  a  printed  copy  of  the  articles  of  association  for  the 
defendant's  signature,  stating,  that,  on  receipt  of  it,  he  would  forward  the  share 
certificates  and  interest  warrant.  The  defendant  never  signed  the  memorandum  of 
consent  to  be  a  shareholder,  but  his  name  was  placed  on  the  register  of  shareholders 
in  respect  of  the  shares  allotted  to  him.  In  an  action  for  calls,  it  was  held  by  the 
Exchequer  Chamber, — affirming  the  judgment  of  the  court  of  Exchequer, — that, 
assuming  it  to  be  found  as  a  fact  that  the  company  had  directed  the  acceptance  of 
shares  to  be  in  the  form  appended  to  the  articles  of  association,  the  defendant  was  not 
a  shareholder  in  the  company. 

Upon  the  authority  of  this  case,  the  learned  judge  directed  a  nonsuit  to  be  entered. 

[485]  Shee,  Serjt.,  in  Easter  Term  last,  moved  for  a  new  trial,  on  the  ground  that 
the  ruling  of  the  learned  judge  was  erroneous.  He  submitted  that  there  was  a 
manifest  distinction  between  the  case  of  The  New  Brunswick  and  Canada  Land  and 
Railway  Company  v.  Muyyaidye  and  the  present  case,  inasmuch  as  there  a  particular 
form  of  acceptance  of  shares  had  been  directed  by  the  company,  which  the  defendant 
had  refused  to  sign  ;  whereas  here,  there  was  no  evidence  that  any  form  of  acceptance 
had  been  provided.  [Byles,  J.  There  was  no  payment  of  any  call  there :  the 
plaintiffs  had  to  rest  on  the  acceptance  only.]  The  Lord  Chief  Justice  Erie,  in  giving 
judgment  in  that  case,  says:  "It  must  be  assumed  that  the  court  below  found  as  a 
fact  that  the  company  had  directed  that  the  acceptance  of  shares  should  be  in  the 
form  appended  to  the  articles  of  association.  The  judgment  of  the  court  below  proceeds 
on  that  ground.  Assuming  the  fact  to  be  found,  we  are  bound  to  give  the  same 
judgment  here.  The  case  is  distinguishable  from  those  where  persons  have  been  held 
liable  as  shareholders  by  estoppel,  because  in  none  of  the  acts  of  parliament  under 
which  the  questions  have  arisen  has  there  been  language  similar  to  that  here,  viz. 
that  '  no  person  shall  be  deemed  a  shareholder '  unless  he  has  complied  with  the 
requisitions  of  the  act."     [Erie,  C.  J.     That  was  a  most  reluctant  judgment.] 

A  rule  nisi  having  been  granted, 

Montagu  Chambers,  Q.  C,  on  a  former  day  in  this  term,  shewed  cause.  The 
question  turns  upon  the  construction  of  the  l'Jth  section  of  the  19  &  20  Vict.  c.  47, 
and  of  the  schedule,  Table  B.  (1).  The  19th  section  enacts  that  "every  person  who 
has  accepted  any  share  in  a  company  registered  under  this  act,  and  whoso  name  is 
entered  in  the  register#'of  shareholders,  and  no  [486]  other  person  (except  a  subscriber 
to  the  memorandum  of  association  in  respect  of  Ihe  shares  subscribed  for  by  him), 
shall  for  the  purposes  of  this  act  be  deemed  to  be  a  shareholder."  And  the  provision 
in  the  schedule  is,  that  "no  person  shall  be  deemed  to  have  accepted  any  share  in  the 
company  unless  he  has  testified  his  acceptance  thereof,  by  writing  under  his  hand,  in 
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such  form  as  the  company  from  time  to  time  directs."  To  constitute  a  party  a  share- 
holder, therefore,  there  must  be  an  acceptance  of  the  shares  in  writing ;  not,  as  here, 
a  mere  promise  or  agreement  to  do  a  future  act.  In  truth  nothing  short  of  a  formal 
acceptance  of  the  shares,  in  writing,  after  they  have  been  allotted,  will  satisfy  the  statute. 
The  case  of  The  New  Brunsuich  and  Canada  Railway  and  Laud  Company  v.  Muggeridge  is 
precisely  in  point.  There,  the  letter  of  application  was  in  exactly  the  form  here 
adopted  ;  and  it  was  held  not  to  amount  to  an  acceptance.  [Erie,  C.  J.  The  judg- 
ment of  the  court  of  error  was  expressly  limited  to  the  assumption  that  the  company 
had  directed  a  certain  form  of  acceptance,  which  the  defendant  had  not  signed.]  To 
hold  that  a  mere  application  for  shares  is  an  acceptance  of  shares,  will  be  opening 
a  door  to  the  very  mischief  the  statute  intended  to  remedy  by  this  provision.  Does 
the  mere  sending  the  letter  amount  to  an  acceptance  1  There  is  nothing  ear-marked 
or  ascertained.  And  the  mere  fact  of  the  defendant  having  paid  calls  does  not  estop 
him  from  shewing  that  the  requirements  of  the  statute  have  not  been  complied  with. 

Shee,  Serjt.,  in  support  of  the  rule.  The  defendant  applies  by  letter  for  20  shares, 
paying  the  deposit,  and  agrees  to  accept  that  number  of  shares  and  to  pay  the  calls 
thereon.  The  20  shares  are  accordingly  allotted  to  him,  his  name  is  inserted  in  the 
register  of  share-[487]-holders,  and  he  pays  calls.  Upon  what  principle,  then,  can 
it  be  said  that  the  defendant  has  not  accepted  the  shares  ?  All  that  the  schedule  to 
the  statute  means  is,  that,  where  the  company  by  its  deed  has  provided  a  form  of 
acceptance,  that  form  must  be  used.  In  the  case  cited,  there  was  a  form  directed 
by  the  company,  and  the  defendant  refused  to  sign  it,  and,  further,  he  had  done  no 
other  act  to  testify  his  acceptance  :  no  calls  had  been  paid.  [Byles,  J.,  referred  to  the 
26th  section,  which  enacts  that  "  the  register  of  shareholders  shall  be  evidence  of  any 
matters  by  this  act  directed  or  authorized  to  be  inserted  therein."]  It  was  assumed 
at  the  trial  that  the  defendant  had  not  signed  any  other  paper  than  the  letter  of  allot- 
ment, and  that  the  company  had  not  directed  or  provided  any  other  form  of  accept- 
ance. The  plaintiffs'  case  therefore  rested  upon  that  letter,  the  allotment  in  pursuance 
of  it,  the  payment  of  calls,  and  the  register. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court  (a) : — 

This  was  an  action  for  calls ;  and  the  question  was  whether  the  defendant  had 
accepted  the  shares  allotted  to  him  by  the  plaintiffs,  and  in  respect  of  which  the 
calls  were  made,  in  such  manner  as  is  required  by  the  19  &  20  Vict.  c.  47,  to  make 
him  a  shareholder.  The  defendant  paid  the  deposit  [upon  the  shares  in  advance  to 
the  bankers  of  the  company,  and  applied  for  the  shares  by  a  letter  which  was  in 
a  printed  form  provided  by  the  company,  and  which,  so  far  as  could  be  done  before 
allotment,  did  testify  the  defendant's  [488]  acceptance  of  the  number  of  shares 
mentioned  therein,  in  the  event  of  their  being  allotted  to  him  by  the  company. 
The  letter  of  application  was  as  follows  : — 

"To  the  directors  of  the  Bog  Lead  Mining  Company  (Limited). 

"  Gentlemen, — Having  paid  to  the  Bank  of  London  to  your  credit  51.,  being 
a  deposit  of  5s.  per  share  on  twenty  shares  in  the  above  company,  I  request  you  to 
allot  me  that  number  of  shares,  and  I  hereby  agree  to  accept  the  same,  and  under- 
take to  pay  the  amount  of  calls  that  may  be  made  thereon,  in  accordance  with  the 
company's  act  of  incorporation." 

In  compliance  with  this  letter,  the  company  allotted  to  the  defendant  the  number 
of  shares  applied  for ;  and  he  in  fact  assented  to  such  allotment,  and  paid  two  calls 
made  prior  to  that  now  in  question.  The  defendant  never  testified  his  acceptance  of 
the  shares,  in  writing  under  his  hand,  otherwise  than  by  signing  the  letter  of  applica- 
tion;  and  the  company  never  "directed"  any  other  form. 

Upon  these  facts  appearing  at  the  trial  before  Wightman,  J.,  at  the  last  Kingston 
Assizes,  the  learned  judge,  upon  the  authority  of  the  case  of  The  New  Brunswick 
Railivay  Company  v.  Muggeridge,  4  Hurlst.  &  N.  160,  580,  which  was  relied  upon  by 
the  defendant  as  in  point,  directed  a  nonsuit. 

A  rule  was  granted  in  last  term  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside  and  a  new  trial  had,  upon  the  ground  that  the  ruling  of  the  learned  judge  was 
erroneous. 

(a)  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Williams,  J.,  Willes,  J., 
and  Byles,  J. 
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Upon  the  argument,  the  defendant  insisted  that  he  had  never  become  a  shareholder ; 
for,  that,  by  the  schedule  to  the  act,  Table  B.  (1),  "no  person  shall  be  deemed  to  have 
accepted  any  share  in  the  company,  unless  he  has  testified  his  acceptance  thereof 
by  writing  under  his  hand  in  such  form  as  the  company  [489]  from  time  to  time 
directs  ; "  and  that  in  this  ease  no  form  of  acceptance  had  been  directed  or  subscribed, 
except  the  letter  of  application,  which  could  not  be  construed  as  an  acceptance  of 
the  shares,  because  it  preceded  the  allotment.  And  he  insisted  that  nothing  short  of 
a  formal  acceptance  of  the  shares  after  they  were  allotted  could  satisfy  the  statute. 

The  plaintiffs,  on  the  other  hand,  argued,  that,  if  the  letter  of  application  did  not 
contain  a  sufficient  acceptance,  then  there  was  no  form  of  acceptance,  directed  by  the 
company ;  in  which  case,  by  virtue  of  s.  9  of  the  act,  the  schedule  must  be  con- 
sidered as  disclaimed  by  and  so  inapplicable  to  this  particular  company  :  and  that, 
if  the  letter  of  application  agreeing  to  take  and  accept  a  specific  number  of  shares 
afterwards  allotted  could  operate  to  testify  an  acceptance  of  the  shares, — as  they 
contended  it  could  and  did, — the  statute  was  complied  with. 

In  our  opinion  this  latter  argument  ought  to  prevail ;  and  we  need  express  no 
opinion  upon  the  former. 

It  may  be,  that,  in  the  case  of  a  contract  for  the  purchase  of  unascertained 
property  to  answer  a  particular  description,  no  acceptance  can  be  properly  said  to  take 
place  before  the  purchaser  has  had  an  opportunity  of  rejection.  In  such  a  case,  the 
offer  to  purchase  is  subject  not  only  to  the  assent  or  dissent  of  the  seller,  but  also 
to  the  condition  that  the  property  to  be  delivered  by  him  shall  answer  the  stipulated 
description.  A  right  of  inspection  to  ascertain  whether  such  condition  has  been 
complied  with  is  in  the  contemplation  of  both  parties  to  such  a  contract ;  and  no 
complete  and  final  acceptance  so  as  irrevocably  to  vest  the  property  in  the  buyer  can 
take  place  before  he  has  exercised  or  waived  that  right.  In  order  to  constitute  such 
a  final  and  complete  acceptance,  the  assent  of  the  buyer  should  follow,  not  precede, 
that  of  [490]  the  seller.  But,  where  the  contract  is  for  a  specific  ascertained  chattel, 
the  reasoning  is  altogether  different.  Equally  where  the  offer  to  sell  and  deliver  has 
been  first  made  by  the  seller  and  afterwards  assented  to  by  the  buyer,  and  where  the 
offer  to  buy  and  accept  has  been  first  made  by  the  buyer  and  afterwards  assented  to 
by  the  seller,  the  contract  is  complete  by  the  consent  of  both  parties,  and  it  is 
a  contract  the  expression  of  which  testifies  that  the  seller  has  agreed  to  sell  and 
deliver,  and  the  buyer  to  buy  and  accept  the  chattel.  And,  indeed,  it  has  been 
expressly  decided,  that,  in  this  latter  case,  the  Statute  of  Frauds  may  be  satisfied  by 
an  acceptance  preceding  the  delivery  :  Cusack  v.  Bohinson,  7  Jurist,  N.  S.  542. 

Now,  it  appears  to  us  very  clearly  that  a  purchase  of  shares  is  analogous  to  that 
of  a  specific  chattel,  because  the  very  thing  to  be  purchased  is  ascertained  by  the 
offer  contained  in  the  letter  of  application,  and  the  offer  is  subject  to  no  other 
condition  than  the  assent  of  the  persons  to  whom  it  is  made.  Each  share  is  a  right  to  a 
fixed  proportion  of  the  profits  of  an  existing  undertaking,  subject  to  the  payment  of  an 
ascertained  amount  of  money  when  called  for.  Each  share  gives  the  same  rights  as 
every  other ;  and  there  is  not  necessarily  even  the  distinction  of  separate  numbers 
until  the  register  is  made  up,  if  even  then.  The  directors,  therefore,  by  assenting 
to  the  letter  of  application  in  its  terms,  and  allotting  to  the  applicant  so  many  shares 
as  he  has  applied  for,  did  give  him  the  very  thing  for  which  he  had  asked,  and  of 
which  he  had  by  anticipation  testified  his  acceptance. 

To  hold  this  not  to  be  sufficient  would  be  unnecessarily  to  introduce  into  the  law 
an  anomaly  of  a  startling  character,  viz.  that  a  contract  in  writing  for  the  purchase  of 
goods  may  be  valid  or  invalid  according  as  the  offer  has  originated  from  the  buyer 
or  the  [491]  seller.  If  a  deed  were  drawn  up  for  the  sale  and  purchase  of  the  shares. 
incorporating  the  terms  of  the  letters  of  application  and  of  allotment,  and  signed  and 
sealed  by  the  applicant  and  the  company,  would  it  testify  the  acceptance  of  the  shares 
or  not,  according  as  it  was  first  executed  by  the  applicant  or  by  the  company  1  Every- 
body will  exclaim  at  the  absurdity  of  the  question  ;  and  yet  it  is  only  absurd  because 
the  execution  of  the  deed  by  both  parties  would  in  cither  case  obviously  be  but  one 
transaction.  And  the  letters  of  a  correspondence  constituting  a  bargain  are  equally 
one  transaction  ;  and,  so  long  as  there  is  a  proposal  by  either  party  accepted  by  the 
other,  there  is  a  good  contract  in  writing,  because  the  letters  testify  the  acceptance  by 
each  party  of  the  terms  agreed  upon  between  them  both. 

In  the  case  relied  upon  by  the  defendants,  the  statute  was  not  complied  with, 
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because  the  company  had  directed  a  form  of  acceptance  other  than  and  different  from 
the  letter  of  application ;  and  that  form  so  directed  was  not  signed.  The  letter  of 
application  in  that  case  was  not  intended  to  be  the  acceptance  to  satisfy  the  statute. 
Indeed,  it  was  not  even  definite  as  to  the  number  of  shares  to  be  taken  ;  for,  it  only 
fixed  the  maximum.  It  is  not,  however,  necessary  to  found  our  judgment  upon  this 
latter  distinction,  because  for  the  first  reason  the  authority  relied  upon  by  the  defen- 
dants is  inapplicable  to  the  present  case. 

For  the  reasons  above  stated,  we  hold  that  the  nonsuit  was  wrong,  and  that  the 
rule  for  a  new  trial  must  be  absolute. 

Rule  absolute. 

[492]     Pedley  v.  Davis  and  Shipston.     June  8th,  1861. 

[S.  C.  30  L.  J.  C.  P.  374 ;  5  L.  T.  253 ;  8  Jur.  N.  S.  263.] 

By  a  local  act  (7  &  8  G.  4,  c.  cviii.),  called  the  Abbey  Lands  Act,  the  owners  and 
occupiers  of  lands  in  the  district  are  impowered  (by  s.  13)  to  rate  the  owners  and 
occupiers  of  abbey  lands,  for  the  purpose  of  raising  funds  for  the  repair  of  certain 
bridges.  By  s.  15,  it  is  enacted,  that,  if  any  owner  or  occupier  of  any  land  in 
respect  of  which  a  rate  has  been  imposed  by  virtue  of  the  act,  shall  refuse  to  pay 
the  same,  a  justice,  on  proof  of  demand,  may  summon,  and  on  due  proof  issue  a 
distress-warrant.  By  subsequent  sections,  an  appeal  is  given  to  any  person  claiming 
exemption,  on  the  ground  that  the  lands  rated  are  not  abbey  lands ;  and  the 
decision  of  the  quarter  sessions  on  such  appeal  is  final. — The  plaintiff'  having  been 
rated  in  respect  of  lands  which  the  jury  found  not  to  be  abbey  lands,  and  having 
refused  to  pay,  upon  summons  I),  a  magistrate  issued  a  distress-warrant,  under 
which  his  goods  were  seized  : — Held,  that  D.  was  not  protected  by  Jervis's  Act, 
11  &  12  Vict.  c.  44,  s.  1,  or  by  a  similar  clause  in  the  local  act. — But,  held,  that 
the  "  collector  of  the  abbey  lands  rate,"  to  whom  the  distress- warrant  was  directed, 
was  an  "  officer  "  within  the  meaning  of  the  24  G.  2,  c.  44,  s.  6. 

This  -was  an  action  against  Davis,  a  magistrate,  and  Shipston,  a  collector  of  rates 
under  a  local  act,  for  seizing  the  goods  of  the  plaintiff. 

The  defendant  Davis  pleaded  "  not  guilty  by  statute," — the  statutes  referred  to 
in  the  margin  of  the  plea  being,  the  11  &  12  Vict.  c.  44,  s.  1,  Jervis's  Act,  and  the 
7  &  8  G.  4,  c.  cviii.  (the  Abbey  Lands  Act),  s.  48. 

The  defendant  Shipston  also  pleaded  "  not  guilty  by  statute," — the  statute  referred 
to  in  the  margin  of  his  plea  being  the  24  G.  2,  c.  44,  s.  6,  the  Constables'  Act.  He 
also  pleaded  a  justification,  as  follows : — • 

That  the  plaintiff",  after  the  passing  of  an  act  of  parliament  made  and  passed  in 
the  eighth  year  of  the  reign  of  His  late '.Majesty,  King  George  the  Fourth,  intituled 
"  An  act  to  enable  the  persons  interested  in  the  lands  and  hereditaments  hereto- 
fore parcel  of  the  possessions  of  the  monastery  or  abbey  of  Stratford  Langthorne, 
in  the  county  of  Essex,  to  raise  money  for  repairing  and  maintaining  the  bridges  and 
other  works  liable  to  be  repaired  and  maintained  by  such  persons,"  and  at  the  time 
of  the  making  of  the  rates  and  assessments  hereinafter  mentioned,  and  of  the  com- 
mitting of  the  acts  complained  of,  was  the  owner,  proprietor,  and  occupier  of  divers 
lands,  tenements,  and  hereditaments  respectively  theretofore  parcel  of  the  possessions 
of  the  monastery  or  abbey  aforesaid,  and  as  such  sub-[493]-ject  and  liable  to  be  rated 
and  assessed  for  the  purposes  of  the  said  act,  as  therein  mentioned :  that,  at  divers 
general  meetings  of  the  owners,  proprietors,  lessees,  and  occupiers  of  lands,  tenements, 
and  hereditaments  before  the  passing  of  the  said  act  parcel  of  the  possessions  belonging 
to  the  said  monastery  or  abbey,  duly  held  in  pursuance  of  the  said  act,  divers  rates 
and  assessments  for  the  purposes  of  the  said  act  by  the  said  owners,  proprietors, 
lessees,  and  occupiers,  were  duly  made  in  respect  amongst  others  of  the  said  lands, 
tenements,  and  hereditaments  whereof  the  plaintiff  was  owner,  proprietor,  and  occupier 
as  aforesaid  :  that  the  plaintiff  was  duly  rated  in  and  by  divers  rates  and  assessments 
duly  made  for  the  purposes  of  the  said  act,  in  divers  large  sums  of  money  amounting 
in  the  whole,  to  wit,  to  351.  4s.  4d.,  in  respect  of  the  lands,  tenements,  and  heredita- 
ments of  which  he  was  such  owner,  proprietor,  and  occupier  as  aforesaid  :  that  tables 
of  the  said  rates  and  assessments  were  duly  made  and  signed  as  required  by  the  said 
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act,  and  all  things  were  clone  and  happened  and  existed  to  make  the  said  rates  and 
assessments  valid  in  law,  and  the  plaintiff  became  and  was  liable  to  the  payment  of 
the  said  rates  :  that,  the  plaintiff  having  neglected  and  refused  to  pay  the  same  for 
the  space  of  fourteen  days  after  the  same  became  due  and  demand  thereof  made  by 
notice,  as  required  by  the  said  act,  under  the  hand  of  the  collector,  and  the  same 
remaining  due  and  unpaid,  and  the  plaintiff  having  been  duly  summoned  by  one  of 
Her  Majesty's  justices  of  the  peace  for  the  county  of  Essex  to  appear  before  him  at  a 
time  and  place  mentioned  in  such  summons,  and  to  shew  cause  for  such  neglect  and 
refusal,  and  proof  of  the  said  demand,  neglect,  and  refusal  upon  oath  being  made 
before  the  said  justice,  and  the  plaintiff  not  having  shewn  any  sufficient  cause  for  such 
neglect  and  refusal,  [494]  or  for  the  non-payment  of  the  said  moneys  so  rated  and 
assessed,  and  the  said  moneys  still  remaining  due,  in  arrear,  and  unpaid,  the  said 
justice  issued  his  warrant  under  his  hand  and  seal,  pursuant  to  the  said  act,  directed 
to  the  collector  of  the  Stratford  Langthorne  abbey  land  rates,  and  to  all  constables 
and  other  peace-officers  of  the  same  county  of  Essex ;  and  thereby,  in  Her  Majesty's 
name,  willed  and  required  them,  or  any  of  them,  forthwith  to  levy  the  said  several 
sums  of  money  due  from  the  plaintiff,  and  thereunder  or  thereafter  respectively  set  at 
and  opposite  his  name,  and  also,  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  the  further  sum  of  101.  10s.  for  the  costs  incurred  therein,  incident  thereto, 
and  in  obtaining  the  warrant,  by  distress  and  sale  of  his  goods  and  chattels  (such  goods 
and  chattels  being  kept  for  the  space  of  three  days  before  the  same  were  sold), 
rendering  to  the  plaintiff  the  surplus,  if  any,  the  reasonable  charges  of  such  distress 
and  sale  and  keeping  being  first  deducted  :  Averment,  that  all  things  as  required  by 
the  said  act  and  by  law  were  done  and  happened  and  existed  to  authorize  and  impower 
the  said  justice  to  issue  the  said  warrant,  and  to  make  the  same  a  good  and  valid 
warrant  and  enforceable  against  the  goods  and  chattels  of  the  plaintiff  for  the  said 
moneys  in  which  he  was  so  rated  and  assessed  as  aforesaid,  and  to  be  executed  as 
thereinafter  mentioned  :  that  the  said  warrant  was  afterwards  delivered  to  the  defen- 
dant Shipston,  then  and  still  being  collector  of  the  said  rates  and  assessments  so  made 
as  aforesaid,  and  being  the  said  rates  in  the  said  warrant  described  as  the  Stratford 
Langthorne  abbey  land  rates,  to  be  executed  in  due  form  of  law  :  that,  in  execution, 
and  under  and  by  virtue  of  and  in  obedience  to  the  said  warrant,  and  whilst  the  same 
was  in  force,  he  entered  the  said  dwelling-house  of  the  plaintiff,  the  outer  door  [495] 
thereof  being  open,  and  took  and  seized  the  said  goods  of  the  plaintiff  then  in  the 
said  house,  and  executed  the  said  warrant,  and  levied  the  said  moneys  so  thereby 
directed  to  be  levied  as  aforesaid,  as  he  lawfully  might,  which  were  the  acts  in  the 
declaration  complained  of.     Issue. 

The  sections  of  the  Abbey  Lands  Act,  7  &  8  G.  4,  c.  cviii.,  upon  which  the  case 
principally  turned,  were,  the  13th,  15th,  16th,  36th,  42nd,  and  48th. 

The  13th  section  enacts  "that  it  shall  and  may  be  lawful  for  the  owners,  pro- 
prietors, lessees,  and  occupiers  of  the  lands,  tenements,  and  hereditaments  aforesaid, 
from  time  to  time,  at  any  general  or  special  general  meeting  to  be  held  under  this 
act,  to  make  any  rate  or  assessment  for  the  purposes  of  this  act,  in  respect  of  such 
lands,  tenements,  or  hereditaments,  by  a  pound-rate  upon  all  such  owners,  proprietors, 
lessees,  or  occupiers,  according  to  the  rents  or  values  of  the  respective  lands,  tenements, 
or  hereditaments,  and  according  to  the  several  interests  of  the  owners,  proprietors, 
lessees,  and  occupiers  thereof  respectively,  and  to  apportion  such  rates  according  to 
such  several  interests,  and  to  moderate  or  regulate  such  rates  with  respect  to  any 
houses,  new  buildings,  or  improvements,  in  such  manner  as  shall  be  agreed  on  by  the 
major  part  of  the  persons  present  at  any  such  quarterly  or  special  general  meeting; 
and  a  table  of  such  rates  and  assessments,  being  from  time  to  time  made  and  signed 
by  the  persons,  or  the  major  pail  of  them,  present  at  any  such  meeting,  shall  be  good 
and  binding  11)1011  all  such  owners,  proprietors,  lessees,  and  occupiers  respectively,  and 
upon  all  cither  persons  concerned." 

The  15th  section  enacts,  "that,  if  any  owner,  proprietor,  lessee,  or  occupier  of  any 
uage,  land,  tenements,  or  hereditaments  upon  or  in  respect  of  which  any  rate  or 
assessment,  or  any  arrears  of  rates  or  [496]  assessments  heretofore  made,  or  which 
shall  lie  charged  or  imposed  by  virtue  of  this  act,  shall  neglect  or  refuse  tu  pay  the 
rates  and  sums  of  money  which  shall  have  been  or  shall  hereafter  be  BO  rated  or 
assessed  as  aforesaid,  for  the  space  of  fourteen  days  after  the  same  shall  be  clue,  and 
demand  thereof  made  by  notice  in  writing  or  in  print,  under  the  hand  of  the  collect, .i 
C    I'.  XX. -IS 
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of  the  said  rates,  to  be  delivered  to  bucd  tenant  or  occupier,  or  left  at  his  or  her 
dwelling-house  or  usual  place  of  abode  in  case  such  occupier  reside  within  the  limits 
of  this  act,  or  otherwise  left  upon  the  premises  in  respect  of  which  such  rate  or  assess- 
ment shall  be  made,  then,  upon  proof  thereof  upon  oath  before  any  justice  of  the  peace 
for  the  said  county  of  Essex  (which  oath  such  justice  is  hereby  impowered  and  required 
to  administer),  the  same  shall  and  may  be  levied  and  recovered  by  distress  and  sale  of 
the  goods  and  chattels  of  every  person  so  making  default,  by  warrant  under  the  hand 
and  seal  of  such  justice,  such  defaulter  having  been  first  duly  summoned  by  such  justice, 
to  appear  before  him  at  a  time  and  place  to  be  mentioned  in  such  summons,  and  to  shew 
cause  for  such  neglect  or  refusal ;  and  the  overplus  (if  any)  to  be  raised  by  such  distress 
or  sale  shall  be  returned,  upon  demand,  to  the  owner  of  such  goods  and  chattels,  after 
deducting  all  reasonable  costs  and  charges  previous  to  and  attending  such  distress 
and  sale,  such  costs  and  charges  to  be  ascertained  and  directed  by  the  said  justice; 
and,  in  default  of  such  distress,  it  shall  be  lawful  for  such  justice  to  commit  such 
person  to  any  house  of  correction  for  the  county  or  place  within  which  such  offence 
shall  be  committed,  there  to  remain  without  bail  or  mainprise  for  any  time  not 
exceeding  three  calendar  months,  unless  payment  shall  be  sooner  made  of  such  sum 
or  sums  of  money  as  shall  have  been  found  to  be  due  and  in  [497]  arrear  upon  all  or 
any  such  assessment  or  assessments  as  aforesaid,  together  with  all  costs,  charges,  and 
expenses  attending  the  recovery  thereof,  such  costs,  charges,  and  expenses  to  lie 
ascertained  and  directed  by  the  said  justice." 

The  16th  section  enacts  "that  every  warrant  of  distress  for  the  non-payment  of 
any  rates  or  assessments  to  be  made  under  the  act  shall  be  in  the  words  or  to  the 
effect  following  : — 'County  of  Essex,  to  wit.     To  the  collector  or  collectors  of  \dt 
ing   thi-   place],  and   to  all  constables  and  other  peace-officers  of  the  same   county. 
Whereas,'  &c,  &c." 

The  36th  section  enacts  "  that  whenever,  upon  any  appeal  against  any  rate  or 
assessment  under  this  act,  the  person  or  persons  appealing  shall  claim  to  be  exempt 
from  such  rate  or  assessment  by  reason  that  the  lands,  tenements,  or  hereditaments  in 
respect  of  which  such  rate  or  assessment  shall  be  made  are  not  part  and  parcel  of  the 
lands,  tenements,  and  hereditaments,  or  built  upon  land  part  and  parcel  of  the  lands, 
tenements,  and  hereditaments  heretofore  part  and  parcel  of  the  possessions  belonging  to 
the  said  monastery  or  abbey  of  Stratford  Langthorne,  or  for  any  other  cause  or  reason, 
and  which  lands,  tenements,  or  hereditaments,  or  the  land  or  site  of  wdiich  said  tene- 
ments or  hereditaments,  shall  or  may  have  been  rated  under  the  provisions  of  any 
existing  or  former  act  of  parliament,  and  such  rates  have  been  paid,  the  whole  proof 
of  the  exemption  claimed  and  allegation  made  by  the  person  or  persons  so  appealing 
shall  lie  with  and  be  upon  such  person  and  persons  so  appealing ;  and  such  person  or 
persons,  ami  the  clerk  or  secretary  of  such  owners,  proprietors,  lessees,  and  occupiers 
respectively,  shall,  and  they  are  hereby  directed  and  required,  on  all  such  appeals,  and 
in  all  suits,  actions,  and  other  proceedings  whatsoever  under  this  act,  to  produce 
and  shew  forth  to  the  court  and  jury  or  other  persons  before  whom  [498]  any  such 
appeal,  suit,  action,  or  other  proceeding  shall  be  heard,  all  maps,  deeds,  Arc,  relating 
thereto,"  &c. 

The  42nd  section  enacts,  "that,  on  any  appeal  from  any  rate  or  assessment  to  be 
made  for  the  purposes  of  this  act,  the  justices  of  the  sessions  where  such  appeal  shall 
be  heard  shall  and  may  amend  the  same  in  such  manner  as  may  be  necessary  for  giving 
relief,  without  quashing  or  altering  such  rates  or  assessments  with  respect  to  the  other 
persons  mentioned  in  the  same." 

And  the  4Sth  section  enacts,  "that  uo  action,  suit,  or  information  shall  be  brought 
or  commenced  against  any  person  or  persons  for  any  matter  or  thing  by  him  or  them 
done  under  colour  of  or  by  the  supposed  authority  of  this  act,  unless  fourteen  days' 
notice  to  the  defendant  or  defendants  shall  have  been  given,  or  after  sufficient  satis- 
faction or  tender  thereof  shall  have  been  made  to  the  party  or  parties  aggrieved,  or 
after  three  calendar  months  after  the  fact  committed  ;  and  every  such  action,  suit,  or 
information  shall  lie  brought  in  the  county  or  place  in  which  the  cause  of  complaint 
shall  have  arisen,  and  not  elsewhere  ;  and  the  defendant  or  defendants  in  any  such 
action,  suit,  or  information  may  plead  specially,  or  the  general  issue,  and  give  this 
act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that  the 
same  was  done  in  pursuance  and  by  the  authority  of  this  act;  and,  if  the  same  shall 
appear  to  have  been  so  done,  or  if  any  such  action,  suit,  or  information  shall  be  brought 
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before  such  fourteen  clays'  notice  shall  have  been  given  as  aforesaid,  or  after  sufficient 
satisfaction  made  or  tendered  as  aforesaid,  or  after  the  time  limited  for  bringing  the 
same  as  aforesaid,  or  shall  be  brought  in  any  other  county,  city,  or  place  than  as  afore- 
said, then  and  in  every  such  case  the  jury  shall  find  for  the  defendant  or  defendants  ; 
and,  if  upon  any  verdict  for  the  defendant  in  any  action  or  suit,  and  upon  such  [499] 
verdict,  or  if  the  plaintiff  or  plaintiff's  shall  be  nonsuited,  or  shall  discontinue  his,  her, 
or  their  action  or  suit  after  the  defendant  or  defendants  shall  have  appeared,  or  if 
upon  demurrer  judgment  shall  be  given  against  the  plaintiff  or  plaintiff's,  the  defendant 
and  defendants  shall  and  may  recover  treble  costs,  and  have  the  like  remedy  for  the 
same  as  any  defendant  or  defendants  hath  or  have  for  costs  of  suit  in  other  cases 
by  law." 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  for  Kent.  It- 
appeared  that  the  plaintiff  had  been  rated  as  the  owner  of  abbey  lands  part  of  the 
possessions  of  the  Abbey  of  Stratford  Langthorne,  in  the  county  of  Essex,  under  the 
Abbey  Lands  Act,  7  &  8  G.  4,  c.  cviii.  ;  and  that  the  defendant  Davis,  a  magistrate 
of  the  county,  upon  the  application  of  Shipston,  the  collector,  issued  a  distress-warrant 
against  him  to  enforce  the  rate. 

The  jury  having  found  that  the  lands  in  respect  of  which  the  distress  was  taken 
were  not  abbey  lands,  a  verdict  was  entered  for  the  plaintiff,  damages  471.  9s.  4d., 
leave  being  reserved  to  the  defendants  to  move  to  set  it  aside  and  to  enter  a  verdict 
for  them  if  the  court  should  be  of  opinion  that  they  were  within  the  protection  of  the 
statutes  referred  to. 

Bovill,  Q.  C  ,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly.  As  to  the 
defendant  Davis,  he  submitted  that  he  was  protected  by  the  11  &  12  Vict.  c.  44,  the 
plaintiff  having  been  rated  under  the  local  act  (7  &  S  G.  4,  c.  cviii.)  as  an  occupier  of 
abbey  lands,  and  not  having  chosen  to  avail  himself  of  the  power  of  appeal  given  by 
the  local  act :  and,  as  to  the  defendant  Shipston,  that  he  was  bound  to  execute  the 
warrant  addressed  to  him,  and  therefore  within  the  protection  of  the  24  G.  2,  c.  44, 
s.  6;  and  he  referred  to  Nutting  v.  [500]  Jackson,  Bull.  N.  P.  24  (cited  7  T.  R.  271, 
275),  and  Harper  v.  Carr,  7  T.  R.  270,  where  overseers  distraining  for  a  poor-rate 
under  a  warrant  of  magistrates  were  held  to  be  protected  by  the  last-mentioned 
statute. 

Lush,  Q.  C,  and  J.  C.  Matthew,  on  a  former  day  in  this  term,  shewed  cause.  The 
jury  here  have  found  that  the  plaintiff  was  not  an  owner  or  occupier  of  abbey  lands, 
and  therefore  he  was  not  liable  to  be  assessed  at  all  under  the  local  act,  and  the 
magistrate  had  no  jurisdiction  to  grant  the  warrant.  The  magistrate's  duty  under 
the  local  act  was  the  same  as  under  the  43  Eliz.  c.  2,  in  the  case  of  a  poor-rate,  viz.  to 
summon  the  party  and  hear  what  he  had  to  say  in  his  defence:  Harper  v.  Carr, 
7  T.  R.  270.  At  common  law,  the  magistrate  was  clearly  responsible  for  issuing  a 
warrant  for  a  poor-rate  for  which  the  party  was  not  liable,  having  no  land  in  the 
parish  in  which  the  rate  was  made :  Weaver  v.  Price,  3  B.  &  Ad.  409.  That  case  is 
precisely  in  point,  unless  there  is  anything  in  Jervis's  Act,  11  &  12  Vict.  c.  44,  to 
protect  the  magistrate  ;  for,  the  local  act  gives  him  a  special  jurisdiction  to  enforce 
an  assessment  against  the  owners  of  abbey  lands  only.  That  act,  however,  only 
relieves  the  magistrate  as  to  warrants  to  enforce  poor-rates,  leaving  him  as  to  other 
matters  as  before.  The  1st  section  recites  that  "it  is  expedient  to  protect  justices  of 
the  peace  in  the  execution  of  their  duty  ;"  and  then  it  enacts  "that  every  action  here- 
after to  be  brought  against  any  justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with  respect  to  any  matter  within  his  juriadic 
tion  as  such  justice,  shall  be  an  action  on  the  case  as  for  a  tort;  and  in  the  declaration 
it  shall  be  expressly  alleged  that  such  act  was  done  maliciously,  and  without  rea-[501] 
BOnable  and  probable  cause;  and  if  at  the  trial  of  any  such  action,  upon  the  general 
issue  being  pleaded,  the  plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be  nonsuit, 
oi'  a  verdict  shall  be  given  for  the  defendant."  The  2nd  section  enacts,  "that,  for 
any  act  done  by  a  justice  of  the  peace  in  a  matter  of  which  by  law  he  has  not  juris 
diction,  or  in  which  he  shall  have  exceeded  his  jurisdiction,  any  person  injured  thereby 
or  by  any  act  done  under  any  conviction  or  order  made  or  warrant  issued  by  such 
justice  in  any  such  matter,  may  maintain  an  action  against  such  justice  in  the  same 
form  and  in  the  same  case  as  he  might  have  done  before  the  passing  of  this  act,  with- 
out making  any  allegation  in  his  declaration  that  the  act  complained  of  was  done 
maliciously  and  without  reasonable  or  probable  cause  :  Provided,  nevertheless,  that 
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no  such  action  shall  be  brought  for  anything  done  under  such  conviction  or  order 
until  after  such  conviction  shall  have  been  quashed  either  upon  appeal  or  upon  appli- 
cation to  Her  Majesty's  court  of  Queen's  Bench  ;  nor  shall  any  such  action  be  brought 
for  anything  done  under  such  warrant  which  shall  have  been  issued  by  such  justice 
to  procure  the  appearance  of  such  party,  and  which  shall  have  been  followed  by  a 
conviction  or  order  in  the  same  matter,  until  after  such  conviction  or  order  shall  have 
been  so  quashed  as  aforesaid  ;  or,  if  such  last-mentioned  warrant  shall  not  have  been 
followed  by  any  such  conviction  or  order,  or  if  it  be  a  warrant  upon  an  information 
for  an  alleged  indictable  offence,  nevertheless,  if  a  summons  were  issued  previously  to 
such  warrant,  and  such  summons  were  served  upon  such  person,  either  personally  or 
by  leaving  the  same  for  him  with  some  person  at  his  last  or  most  usual  place  of  abode, 
and  he  did  not  appear  according  to  the  exigency  of  such  summons,  in  such  case  no 
such  action  shall  be  maintained  against  such  justice  for  anything  [502]  done  under 
such  warrant."  If  this  section  had  already  protected  the  magistrate,  the  4th  section 
would  have  been  wholly  unnecessary.  It  enacts,  "that,  where  any  poor-rate  shall  be 
made,  allowed,  and  published,  and  a  warrant  of  distress  shall  issue  against  any  person 
named  and  rated  therein,  no  action  shall  be  brought  against  the  justice  or  justices 
who  shall  have  granted  such  warrant,  by  reason  of  any  irregularity  or  defect  in  the 
said  rate,  or  by  reason  of  such  person  not  being  liable  to  be  rated  therein."  It  then 
goes  on  to  deal  with  another  class  of  cases, — "and  that,  in  all  cases  where  a  discre- 
tionary power  shall  be  given  to  a  justice  of  the  peace  by  any  act  or  acts  of  parliament, 
no  action  shall  be  brought  against  such  justice  for  or  by  reason  of  the  manner  in 
which  he  shall  have  exercised  his  discretion  in  the  execution  of  any  such  power." 
This  is  not  a  case  where  any  discretion  is  given  to  the  magistrate.  He  had  no  power 
to  inquire.  The  5th  section  assumes  that  the  magistrate  is  liable  where  he  issues  a 
warrant  without  authority.  It  begins  with  a  recital  that  "it  would  conduce  to  the 
advancement  of  justice,  and  render  more  effective  and  certain  the  performance  of  the 
duties  of  the  justices,  and  give  them  protection  in  the  performance  of  the  same,  if 
some  simple  means,  not  attended  with  much  expense,  were  devised  by  which  the 
legality  of  any  act  to  be  done  b}'  such  justices  might  be  considered  and  adjudged  by 
a  court  of  competent  jurisdiction,  and  such  justice  enabled  and  directed  to  perform 
it  without  risk  of  any  action  or  other  proceeding  being  brought  or  had  against 
him  :"  and  then  it  proceeds  to  enact,  "that,  in  all  cases  where  a  justice  or  justices  of 
the  peace  shall  refuse  to  do  any  act  relating  to  the  duties  of  his  or  their  office  as  such 
justice  or  justices,  it  shall  be  lawful  for  the  party  requiring  such  act  to  be  done  to 
apply  to  Her  Majesty's  court  of  Queen's  Bench,  upon  [503]  an  affidavit  of  the  facts, 
for  a  rule  calling  upon  such  justice  or  justices,  and  also  the  party  to  be  affected  by 
such  act,  to  shew  cause  why  such  act  should  not  be  done ;  and  if,  after  due  service  of 
such  rule,  good  cause  shall  not  be  shewn  against  it,  the  said  court  may  make  the  same 
absolute,  with  or  without  or  upon  payment  of  costs,  as  to  them  shall  seem  meet  :  and 
the  said  justice  or  justices,  upon  being  served  with  such  rule  absolute,  shall  obey  the 
same,  and  shall  do  the  act  required  :  and  no  action  or  proceeding  whatsoever  shall  be 
commenced  or  prosecuted  against  such  justice  or  justices  for  having  obeyed  such  rule 
and  done  such  act  so  thereby  required  as  aforesaid."  [Williams,  J.  In  Favxett  v. 
Fowlis,  7  B.  &  C.  394,  1  M.  &  K.  102,  in  trespass  against  two  magistrates  for  breaking 
and  entering  the  plaintiff's  close  in  the  parish  of  A.,  and  seizing  his  sheep,  it  appeared 
that  the  defendants,  upon  the  complaint  of  the  surveyor  of  the  highways  appointed 
for  the  whole  parish,  convicted  the  plaintiff  of  neglecting  to  do  statute-duty,  and 
issued  a  warrant  to  levy  the  penalty,  under  which  the  act  complained  of  was  done  : 
and  it  was  held,  that  the  conviction,  being  good  upon  the  face  of  it,  was  a  sufficient 
defence,  and  that  the  plaintiff'  could  not  in  that  action  try  the  question  whether  the 
land  which  he  occupied  was  exempt  from  the  burthen  of  repairing  the  roads  in  other 
parts  of  the  parish.]  Lord  Tenterden  there  takes  the,  distinction.  He  says :  "For 
some  time  I  was  disposed  to  think  this  case  analogous  to  some  that  have  arisen  on 
the  poor-laws,  in  which  it  has  been  held  that,  if  a  person  not  an  occupier  or  resident 
within  a  given  parish  be  there  rated  to  the  relief  of  the  poor,  and  his  goods  are  dis- 
trained for  the  rate,  he  may  maintain  an  action  against  the  party  levying  (a).  But, 
in  those  [504]  cases,  there  was  an  entire  want  of  jurisdiction.     Here,  the  justice  had 

(«)  See  Nichols  v.   Walker,  Cro.  Car.  324,  Milward  v.  Cajfyn,  2  W.  Bl.  1331,  Lord 
Amherst  v.  Lord  Somers,  2  T.  K.  372. 
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jurisdiction  to  hear  and  decide  upon  the  complaint  of  the  surveyor,  and  the  present 
plaintiff,  as  an  occupier  of  lands  within  the  parish,  was  prima  facie  liable  to  the  burden 
imposed  :"  and  see  The  Qite&n  v.  Browne,  13  Q.  15.  G54  ;  'The  Queen  v.  Pilkington,  2  Ellis 
&  B.  54(i.  In  the  present  case,  the  magistrate  had  no  jurisdiction.  The  local  act 
gives  him  none.  This  matter  was  discussed  since  Jervis's  Act  in  the  court  of  Exchequer 
in  Newbould  v.  Coltman,  6  Exch.  189.  The  poor  law  commissioners  in  1837,  by  an 
order,  directed  nine  parishes,  townships,  and  places  to  be  formed  into  a  union  to  be 
called  the  Pateley  Bridge  Union,  for  the  administration  of  the  law  for  the  relief  of  the 
poor.  In  the  margin  of  the  order  were  enumerated  eleven  townships, — first,  Bewerley, 
— secondly,  Dacre,  &c.  ;  and  the  commissioners  ordered  that  a  board  should  be  consti- 
tuted, according  to  the  provisions  of  the  Poor  Law  Amendment  Act  (4  &  5  W.  4,  c.  76), 
fourteen  to  be  the  number  of  guardians,  three  for  Bewerley,  two  for  Dacre,  &c.,  treating 
them  as  separate  townships.  They  then  directed  them  to  contribute  to  a  common  fund 
for  the  purpose  of  providing  a  workhouse,  &c,  and  afterwards  fixed  the  proportions 
payable  by  each  township  or  place.  In  1848,  the  chairman  and  guardians  of  the  union 
made  an  order  on  the  plaintiff  and  three  others,  as  overseers  of  the  parish  of  Dacre- 
eum-Bewerley  (treating  the  two  as  one  township)  for  payment  of  5001.  by  way  of 
contribution  towards  the  relief  of  the  poor,  &c.  This  older  having  been  disobeyed, 
the  defendants,  who  were  magistrates,  issued  their  summons  to  the  plaintiff'  and  the 
other  overseers,  as  overseers  of  Dacre-cum-Bewerley,  and  afterwards  issued  a  warrant 
of  distress,  under  which  the  plaintiff's  goods  were  taken.  In  an  action  of  trespass 
against  the  de-[505]-fendants  for  a  seizure  of  the  plaintiff's  goods  under  this  warrant, 
— it  was  held, — first,  that  the  2  &  3  Vict.  c.  84,  s.  1,  gave  to  the  magistrates  a  power 
similar  to  that  exercised  by  them  in  enforcing  a  legal  poor-rate;  but  that,  in  the 
absence  of  a  legal  obligation  to  pay  the  contribution  by  the  party  whose  goods  had 
been  seized,  the  magistrates  had  acted  without  jurisdiction,  and  were  liable, — secondly, 
that,  if  they  acted  under  such  circumstances,  they  were  liable  in  an  action  of  trespass, 
and  that  Jervis's  Act,  which  in  certain  cases  makes  a  magistrate  liable  in  an  action  on 
the  case  only,  did  not  apply.  Here,  the  magistrate  acted  wholty  without  jurisdiction. 
The  statute  does  not  give  him  any  power  to  determine  the  question.  He  has  a  par- 
ticular limited  jurisdiction  to  deal  with  abbey  lands  only  :  and,  though  an  appeal  is 
given  against  the  assessment  of  the  abbey  land  owners,  none  is  given  against  the 
decision  of  the  magistrate :  see  The  Churchwardens  <>/  Birmingham  v.  Shaw,  10  Q.  B. 
Mis,  881.  Where  an  act  of  parliament  impowers  certain  persons  to  deal  with  their 
own  property,  or  with  property  in  a  certain  place  or  district,  or  defined  by  a  certain 
description,  and  does  not  by  express  words  or  by  necessary  implication  import  that 
the  legislature  intended  to  affect  the  rights  of  other  persons  in  other  property,  courts 
of  law  do  not  construe  mere  general  words  in  the  act  as  affecting  the  rights  of  strangers 
as  to  property  not  within  the  description  of  that  with  which  the  act  expressly  purports 
in  deal:  Dawson  v.  Paver,  5  Hare,  415. 

Then,  as  to  Shipston,  the  collector.  He  is  appointed  at  a  salary  by  the  owners  of 
abbey  lands  to  collect  the  rates  :  but  he  is  not  an  officer  in  the  sense  of  the  word  as 
Used  in  the  24  (I.  2,  C.  44,  s.  (!.  The  words  are,  "no  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer,  &c,  for  anything  done  in  obedience  to 
any  warrant,"  &c.  "Other  officer"  there  must  [506]  mean  ejusdem  generis  with 
those  before  mentioned,  viz.  officers  having  some  public  duty  to  perform,  not  persons 
who  choose  to  accept  a  private  otfice  or  employment.  [Byles,  J.  An  overseer  has 
been  held  to  lie  an  officer  within  that  provision.]  He  has  a  public  duty  to  perform  : 
he  is  bound  to  collect  the  rates  ;  and  he  is  only  protected  where  he  has  acted  Strictly 
hi  obedience  to  the  warrant:  Kayv.  Qrovtr,  7  Bingh.  312,  .'i  M.  &  P.  634.  [Williams,  J. 
hid  not  the  magistrate  order  the  collector  in  his  official  capacity  to  seize?]  No  doubt 
he  did:  but  still  he  is  a  volunteer;  he  was  not  bound  to  take  upon  himself  Ihe  oltice. 
[Byles,  J.  A  gaoler  is  a  public  officer  :  but  he  may  resign.]  So  may  a  policeman. 
In  Jones  v.  Vanghun,  •">  East,  I  !•">,  I  18,  Lawrence,  .1.,  says:  "The  object  of  the  clause 
in  question  was,  the  protection  of  those  officers  who  are  charged  with  the  execution  of 
magistrates'  warrants,  who  before  that  time  were  subject  to  indictment  if  they  did 
mil  execute  the  warrants  directed  to  them,  or  to  vexatious  actions  if  they  did."  In 
Harper  v.  Carr,  7  T.  I;.  274,  Lord  Kenyon  refers  to  a  case  of  Wilkes  v.  Lord  Halifax, 
where  it  was  held  that  the  statute  did  not  extend  to  a  king's  messenger  (a). 

(a)  See  Entiek  v.  Carrington,  2  Wilson   275. 
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Bovill,  Q.  C,  Garth,  and  Murphy,  in  support  of  the  rule.  The  defendant  Davis 
clearly  had  authority  to  issue  this  warrant.  His  duty  was  not  merely  ministerial :  he 
was  bound  to  satisfy  himself,  as  under  the  statute  of  Elizabeth,  that  the  rate  was  due : 
per  Lawrence,  J.,  in  Harper  v.  Carr,  7  T.  R.  276.  If  the  party  is  assessed,  and 
refuses  to  pay,  and  does  not  choose  to  avail  himself  of  his  powers  of  appeal,  there  is 
nothing  further  to  inquire  into.  The  36th  section  of  the  local  act  contemplates  an 
appeal  on  the  ground  that  the  [507]  premises  rated  are  not  abbey  lands.  [Williams,  J. 
The  effect  of  s.  36  is,  only  to  alter  the  course  of  evidence  where  there  has  been  a 
payment  made.]  The  fact  of  occupier  or  not  is,  not  to  be  raised  before  the  magistrate. 
In  Allen  v.  Sharp,  2  Exch.  352,  it  was  held  that  an  assessment  under  the  assessed-tax  acts 
is  final  and  conclusive  unless  appealed  against  in  the  manner  prescribed  by  the  43  G.  3, 
c.  99,  s.  24:  therefore,  where  a  party  was  assessed  to  the  duty  imposed  on  "horse- 
dealers/'  it  was  held  that  the  decision  of  the  assessor  that  the  party  was  a  horse-dealer, 
however  erroneous,  could  not  be  questioned  in  an  action.  In  Newbould  v.  ('oilman, 
6  Exch.  189,  there  was  nobody  on  whom  the  assessment  could  be  made  :  there  was  no 
power  of  appeal  there.  In  The  Luton  Local  Board  of  Health,  App.;  Davis,  Resp., 
29  Law  J.,  M.  C.  173,  a  special  district  rate,  good  on  the  face  of  it,  was  duly  made 
and  published  under  the  Public  Health  Act,  1848  (11  &  12  Vict,  c.  63):  on  a 
summons  before  justices  to  enforce  payment  of  it,  it  was  objected  that  it  was  made  for 
the  purpose  of  paying  oft' money  advanced  for  works  which  were  not  "permanent" 
within  ss.  86  and  107,  for  which  alone  a  special  district  rate  could  be  made,  and  that 
the  rate  was  therefore  void  :  and  it  was  held  that  the  objection  was  ground  only  of 
appeal  to  the  quarter  sessions,  and  that,  the  rate  being  unappealed  against,  the  justices 
were  bound  to  issue  a  warrant  of  distress.  Crompton,  J.,  there  says  :  "  As  soon  as  it 
is  shewn  that  the  objection  to  the  rate  was  subject-matter  of  appeal,  there  is  an  end 
of  the  c;ise  ;  for,  on  appeal,  the  same  course  is  left  open  to  parties  aggrieved  as  in  the 
case  of  poor-rates,  and  the  same  power  is  given  to  the  quarter  sessions  to  amend.  It 
was  said  in  argument  that  the  local  board  had  no  jurisdiction  to  make  the  rate,  if  the 
work  was  not  of  a  permanent  nature.  Their  jurisdiction  was,  to  determine  that  very 
matter,  subject  to  being  reviewed  by  [508]  appeal  to  quarter  sessions.  The  rate, 
therefore,  was  not  void,  and  the  justices  had  jurisdiction,  and  were  bound  to  enforce 
it.  It  is  true,  that,  as  was  held  in  Mihvard  v.  Colli  it,  2  W.  Bl.  1330,  a  rate  is  void 
which  is  made  on  a  person  in  respect  of  land  not  in  his  occupation  :  but  that  is  the 
exception  to  the  rule  that  a  rate,  good  on  the  face  of  it,  and  unappealed  against, 
cannot  be  resisted."  So,  here,  the  rate  having  been  made,  and  no  appeal,  the 
magistrate  could  not  decline  jurisdiction.  His  jurisdiction  cannot  depend  upon  facts 
which  are  not  brought  before  him.  The  words  "exceeding  his  jurisdiction"  in  s.  2 
of  the  11  &  12  Vict.  c.  44,  mean  doing  something  which  the  justice  could  by  no 
possibility  have  a  legal  right  to  do  :  Halt  v.  Parkinson,  20  Law  J.,  M.  C.  208.  In 
'flu  Queen  v.  Bradshaw,  29  Law  J.,  M.  C.  176,  it  was  held  by  the  court  of  Queen's 
Bench,  that,  on  a  summons  before  justices  to  enforce  a  poor-rate,  as  soon  as  the  person 
summoned  is  shewn  to  be  in  the  visible  occupation  of  the  property  rated  within  the 
parish,  the  justices  are  bound  to  issue  a  warrant  of  distress,  and  cannot  go  into  the 
question  of  whether  or  not  the  occupation  is  beneficial,  which  is  matter  only  for  the 
quarter  sessions  on  appeal.  The  like  was  held  by  this  court  in  The  Mersey  Docks  v. 
Cameron,  ante,  vol.  ix.,  p.  812. 

Then,  as  to  the  defendant  Shipston, — the  warrant  was  directed  to  him,  and  he 
acted  in  pursuance  of  his  duty  in  seizing  under  it,  and  is  clearly  within  the  protection 
of  the  24  G.  2,  c.  44,  s.  6,  as  much  as  the  overseer,  who  has  no  duty  to  levy  the  poor- 
rate,  except  in  obedience  to  the  magistrate's  warrant.  In  Harper  v.  Carr,  7  T.  K.  274, 
Lord  Kenyon  says  :  "  It  is  objected  that  the  statute  does  not  extend  to  churchwardens 
and  overseers,  but  is  confined  to  the  officers  of  the  peace  :  but,  if  that  be  the  meaning 
of  the  statute,  all  mankind  have  been  acting  under  a  mistake  ever  since  [509]  it 
passed ;  for,  it  has  always  been  extended  to  surveyors  of  the  highway."  And 
Ashhurst,  J.,  says:  "This  is  a  very  wise  provision  made  for  the  protection  of  all 
inferior  officers  acting  under  the  warrant  of  a  justice  of  the  peace."  [Erie,  C.  J.  I 
incline  to  think  that  the  collector  would  be  indictable  for  refusing  to  execute  the 
warrant.]  In  Wallace  v.  The  Treasurer  of  the  Wist  India  Dock  Company,  5  East,  115,  it 
was  held  that  the  treasurer  of  the  West  India  Dock  Company  was  an  officer  within  the 
protection  of  the  statute. 

Cur.  adv.  vult. 
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Eki.e,  C.  J.,  now  delivered  the  judgment  of  the  court: — 

In  this  ease  the  plaintiff  had  been  rated  as  the  owner  of  abbey  land,  and  the  defen- 
dant Davis  issued  a  distress-warrant  to  compel  payment  of  that  rate,  and  the  defendant 
Shipston  levied  under  that  warrant  ;  and  the  jury  have  found  that  the  land  was  not 
abbey  land,  and  so  the  question  is  raised  whether  the  defendant  Davis  is  protected  as 
justice,  or  the  defendant  Shipston  as  an  officer  acting  in  execution  of  a  warrant. 

With  respect  to  the  case  of  the  justice, — the  7  &  8  G.  4,  c.  cviii.,  s.  13,  enables  the 
owners  of  abbey  lands  to  make  a  rate  upon  the  owners  of  abbey  lands  ;  and  s.  15 
enacts,  that,  if  any  owner  of  any  land  in  respect  of  which  a  rate  has  been  imposed  by 
virtue  of  the  act  shall  refuse  to  pay,  a  justice,  on  proof  of  demand,  may  summon,  and 
in  due  course  issue  a  distress-warrant.  If  these  were  all  the  material  facts,  it  would 
be  clear  that  the  justice  had  acted  without  jurisdiction,  and  would  be  liable  in  trespass. 

The  ownership  of  abbey  lands  is  as  essential  to  give  jurisdiction  to  make  the  rate 
in  question,  as  occupation  of  lands  within  the  parish  is  for  a  poor-rate  :  and  it  is  [510] 
clear  that  trespass  lay  before  the  11  &  12  Vict.  c.  44,  s.  4,  for  levying  a  poor-rate, 
where  the  complainant  had  no  lands  within  the  parish  :  Nicholls  v.  IVaJker,  Cro.  Car. 
394  ;  Milward  v.  Caffin,  2  W.  Bl.  1330;  Newbould  v.  Coltmm,  6  Exch.  195.  The  last 
case  bears  a  strong  analogy  to  the  present.  There,  the  statute  provided,  that,  "  in 
every  case  in  which  a  contribution  from  overseers  required  by  a  board  of  guardians 
shall  be  in  arrear,  the  justices  may  summon  and  in  due  course  issue  a  warrant  if  they 
shall  think  fit;"  and  the  question  considered  was,  whether  the  jurisdiction  of  the 
justices  extended  to  inquire  into  the  validity  of  the  order  of  the  board  of  guardians 
and  of  the  appointment  of  the  overseers,  or  was  confined  to  enforcing  payment  of 
sums  assumed  to  be  legally  due  :  and  the  decision  is,  that  the  existence  of  a  legal 
obligation  to  pay  the  sum  claimed  is  a  necessary  preliminary  condition  to  the  magis- 
trates' having  any  jurisdiction  at  all ;  and  therefore  they  have  no  jurisdiction  to 
decide  on  the  validity  of  the  order ;  but,  if  the  order  is  legally  made,  and  the  party  is 
in  arrear,  they  may  issue  a  warrant  or  not,  as  the  circumstances  shall  in  their  discre- 
tion seem  to  require. 

This  reasoning  is  directly  applicable  to  the  15th  section  above  recited  relating  to 
rates  on  abbey  lands,  under  which  the  justice  is  directed  to  begin  by  inquiring 
whether  the  rated  owner  has  refused  to  pay,  not  whether  the  rate  is  valid.  This  case 
answers  many  of  the  arguments  relied  on  for  the  defendant  here.  If  the  question  is 
not  within  the  jurisdiction  of  the  magistrate,  his  adjudication  thereon  is  not  conclu- 
sive for  him  in  an  action.  If  he  has  a  discretion  to  grant  or  refuse  a  distress-warrant, 
he  may  consider  whether  there  is  reasonable  ground  to  doubt  the  validity  of  the  rate  ; 
and,  if  he  does  so  doubt,  he  may  exercise  his  discretion  in  refusing  a  distress-warrant, 
[511]  and  then  the  parties  may  proceed  by  rule,  or  by  indemnity  to  the  justice,  if 
they  wish  to  try  the  validity  of  the  rate,  at  the  usual  risk  of  costs  :  but,  if  the  justice 
refuses  to  issue  a  distress-warrant  because  he  doubts  the  validity  of  the  rate,  he  does 
not  therefore  adjudicate  thereon  as  on  a  matter  within  his  jurisdiction  for  adjudication. 

That  decision  further  affirms,  that,  in  the  case  of  a  warrant  so  issued  without  juris- 
diction, the  justice  is  not  within  tin;  operation  of  the  LI  &  12  Viet.  C.  1  I,  S.  1,  relating 
to  actions  on  the  case,  but  is  within  s.  2,  relating  to  actions  of  trespass  for  acting 
where  there  is  no  jurisdiction,  and  is  not  within  s.  1,  relating  to  poor-rates  and  the 
exercise  of  discretionary  powers. 

The  distinction  between  Newboidd  v.  Coltman  and  the  present  case,  if  an}-,  arises 
from  the  36th  section  of  the  7  .V  8  <!.  1,  enacting  that,  if  the  appellant  in  any  appeal 
against  a  rate  shall  claim  to  be  exempt  because  the  lauds  are  not  abbey  lauds,  and  he 
shall  have  paid  a  former  rate,  the  burden  of  proof  of  the  exemption  shall  be  borne  by 
him;  followed  by  the  12nd,  making  the  decision  of  the  quarter  sessions  upon  appeal 
final  and  conclusive.  It  was  contended  that  the  court  of  appeal  had  by  this  section 
jurisdiction  to  try  the  claim  of  exemption  on  the  ground  that  the  lands  arc  not  abbey 
lands  ;  and,  if  so,  that  it  was  a  legal  consequence  I  hat  the  tribunal  appealed  from  should 

be  considered  to  have  by  implication  the  same  jurisdiction.  Hut  we  do  noi  collect 
that  intention  from  the  Language  of  the  section.     It  is  not  probable  tint  the  legislature 

would  subject  all  lands  to  a  liability  to  be  rated  l,y  the  owners  of  abbey  lands,  having 
an  interest  to  make  the  contributors  as  numerous  as  possible,  and  preclude  the  owners 
from  the  ordinary  recourse  to  the  general  law.  It  may  be  that  a  party  electing  to 
appeal  may  be  bound  finally,  and  still  if  he  elect  ;  |.>  1 1  \  I  he  que,  [512]  tion  by  action 
he  may  do  SO.      The  ell'eet  of  appealing  is  not  now  for  us  to  decide  :  and  we  are  cleai 
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that  the  language  of  the  15th  section,  creating  the  jurisdiction  in  the  justice  to  issue 
the  warrant,  does  not  express  any  intention  to  give  him  jurisdiction  to  try  the  validity 
of  the  rate :  and  we  therefore  think  that  the  plaintiff  had  a  right  to  try  the  validity 
of  the  rate  by  an  action  of  trespass. 

It  was  said  that  he  might  try  the  right  by  an  action  for  money  had  and  received. 
It  suffices  to  say  in  answer,  that  we  see  many  difficulties  in  so  raising  the  question. 

It  was  further  contended,  that,  as  the  plaintiff  might  have  tried  this  question  upon 
appeal,  he  was  therefore  bound  to  appeal,  and  could  not  bring  an  action  for  a  matter 
which  was  ground  of  appeal :  and  the  case  of  The  Churchwardens  of  Birmingham  v.  Shaw, 
10  Q.  B.  868,  was  cited.  But,  in  the  judgment  in  that  case,  the  distinction  is  clearly 
taken  between  cases  on  the  one  hand  where  there  is  jurisdiction  to  make  the  rate, 
and  the  party  has  a  ground  of  appeal  against  a  rate  made  with  jurisdiction,  and  cases 
on  the  other  hand  where  there  was  no  jurisdiction  to  make  the  rate,  and  so  no  juris- 
diction to  issue  the  distress-warrant ;  and  it  is  laid  down,  that,  if  in  the  first  instance 
the  court  has  gone  beyond  its  jurisdiction,  the  act  is  void  The  party  grieved  may, 
if  he  pleases,  appeal,  because  excess  of  jurisdiction  is  as  much  a  ground  of  appeal  as 
a  merely  erroneous  decision  ;  and,  if  the  court  of  appeal  erroneously  confirms  the  act 
of  the  court  below,  it  may  be  that  the  party  appealing  cannot  object  to  the  want  of 
jurisdiction,  in  any  collateral  proceeding.  His  own  act  may  estop  him  personally. 
But  he  is  not  bound  to  appeal :  he  is  at  liberty  to  treat  the  act  as  void." 

This  reasoning,  we  think,  applies  to  the  case  before  us,  and  answers  the  objection 
that  the  plaintiff  was  bound  to  appeal.  Our  judgment  therefore  is,  that  the  [513] 
plaintiff  is  entitled  to  keep  his  verdict  against  the  defendant  Davis. 

With  respect  to  the  defendant  Shipstou,  we  think  he  is  protected  by  the  34  G.  2, 
c.  44,  s.  6,  enacting  that  no  action  should  be  brought  against  any  constable,  head- 
borough,  or  other  officer,  for  anything  done  in  obedience  to  a  warrant,  without  com- 
pliance with  certain  provisions  which  need  not  be  specified.  The  question  being 
whether  Shipstou  was  an  "officer"  within  the  meaning  of  this  section,  the  plaintiff 
contended  that  he  was  the  private  agent  of  the  owners  of  abbey  lands,  collecting 
money  for  them  in  their  private  capacity,  and  not  entitled  to  the  protection  due  to 
officers  of  the  law  acting  in  execution  of  the  law.  But,  as  the  statute  requires  the 
warrant  to  be  directed  to  the  collector,  and  requires  the  collector  to  execute  the  same, 
he  comes  within  the  principle  of  the  protection  created  by  the  statute.  He  is  acting 
in  execution  of  the  law.  He  is  bound  to  obey  the  command  in  the  warrant ;  and, 
although  he  may  resign  his  office,  and  avoid  receiving  a  warrant,  he  is  not  the  less 
acting  under  legal  compulsion  if  he  is  an  officer  and  receives  the  warrant.  We  consider 
that  the  decisions  extending  the  protection  to  churchwardens  and  overseers  executing 
a  warrant  of  distress  for  a  poor-rate,  according  to  Nutting  v.  Jackson,  Bull.  N.  P.  24, 
and  Harper  v.  Carr,  7  T.  R.  270,  authorize  us  to  hold  that  the  collector  executing  the 
warrant  of  distress  in  this  case  is  protected. 

The  result  is,  that  the  rule  is  made  absolute  as  to  the  defendant  Shipstou,  and 
discharged  as  to  the  defendant  Davis. 

Rule  accordingly. 

[514]     Saunders  v.  Kikwan.     June  10th,  1861. 

In  an  action  for  false  imprisonment  and  malicious  prosecution,  the  plaintiff  having 
recovered  less  damages  than  51.,  the  judge  certified,  under  the  2.3  &  24  Vict.  c.  126, 
s.  34,  as  follows  : — "I  certify  that  this  action  was  not  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages,  that  the  trespass  was  not  malicious " 
(omitting  "  wilful  and  "),  "  and  that  the  action  was  not  fit  to  be  brought :  " — Held, 
that  the  certificate  was  sufficient. 

This  was  an  action  for  false  imprisonment  and  malicious  prosecution  tried  before 
Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last  term,  when  a  verdict  was  found 
for  the  plaintiff  with  40s.  damages,  and  his  Lordship  certified  on  the  back  of  the 
record,  as  follows  : — 

"  I  certify  that  this  action  was  not  really  brought  to  try  a  right  besides  the  mere 
right  to  recover  damages,  that  the  trespass  was  not  malicious,  and  that  the  action  was 
not  fit  to  be  brought." 

Thomas,  Serjt.,  now  moved  for  a  rule  calling  on  the  defendant  to  shew  cause  why 
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the  master  should  not  proceed  bo  tax  the  plaintiff  his  costs,  on  the  ground  that  the 
certificate  was  inoperative  to  deprive  him  of  costs.  The  provision  under  which  this 
certificate  was  given  is,  the  34th  section  of  the  Common  Law  Procedure  Act,  1860, 
23  &  24  Vict.  c.  126,  which  enacts,  that,  "When  the  plaintiff  in  any  action  for  an 
alleged  wrong,  in  any  of  the  superior  courts,  recovers  by  the  verdict  of  a  jury  less 
than  51.,  he  shall  not  be  entitled  to  recover  or  obtain  from  the  defendant  any  costs 
whatever  in  respect  of  such  verdict,  whether  given  upon  any  issue  or  issues  tried,  or 
judgment  passed  by  default,  in  case  the  judge  or  presiding  officer  before  whom  such 
verdict  is  obtained  shall  immediately  afterwards  certify  on  the  back  of  the  record,  or 
on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  not  really  brought  to  try 
a  right  besides  the  mere  right  to  recover  damages,  and  that  the  trespass  or  grievance 
in  respect  of  which  the  action  was  brought  was  not  wilful  and  malicious,  and  that  the 
action  was  not  fit  to  [515]  be  brought."  Here,  the  certificate  negatives  that  the 
trespass  in  respect  of  which  the  action  was  brought  was  malicious,  but  not  that  it  was 
wilful.  [Willes,  J.  This  clause  was  framed  with  reference  to  the  2nd  section  of  the 
3  &  4  Vict.  c.  24,  which,  to  entitle  the  plaintiff"  to  costs  in  a  case  like  this,  required 
a  certificate  that  the  action  was  really  brought  to  try  a  right  besides  the  mere  right 
to  recover  damages  for  the  trespass  or  grievance  for  which  the  action  should  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the  action  was 
brought  was  wilful  and  malicious.  Under  this  act,  the  judge  is  to  certify  that  the 
action  was  not  really  brought  to  try  a  right  besides  the  right  to  recover  damages,  and 
that  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought  was  not 
wilful  and  malicious,  &c.]  To  deprive  the  plaintiff'  of  costs,  the  three  things  must 
concur,  viz.  that  the  action  was  not  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages, — that  the  trespass  or  grievance  in  respect  of  which  the  action  was 
brought  was  not  wilful  and  malicious, — and  that  the  action  was  not  fit  to  be  brought. 

Ekle,  C.  J.  I  think  the  certificate  in  this  case  is  sufficient  in  point  of  form,  and 
that  there  should  be  no  rule.  The  34th  section  of  the  23  &  24  Vict.  c.  126  enacts 
that  the  plaintiff'  in  an  action  for  an  alleged  wrong,  where  he  recovers  less  than  51. 
damages,  shall  not  recover  any  costs,  in  case  the  judge  shall  certify  that  the  action 
was  not  really  brought  to  try  a  right  besides  the  mere  right  to  recover  damages,  and 
that  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought  was  not 
wilful  and  malicious,  and  that  the  action  was  not  fit  to  be  brought.  If  the  trespass 
was  wilful  and  malicious,  the  plaintiff'  is  to  have  costs :  but,  if  it  is  not  both  wilful 
and  malicious,  he  is  not  to  [516]  have  costs.  1  think  a  certificate  that  the  trespass 
was  not  malicious  is  sufficient  to  deprive  the  plaintiff  of  costs.  To  entitle  the  plaintiff' 
to  costs,  it  must  be  both  wilful  and  malicious.  This  is  clear  from  the  language  of  the 
former  statute. 

Williams,  J.  I  am  of  the  same  opinion.  In  order  to  give  the  plaintiff' costs,  the 
judge  must  negative  that  the  trespass  in  respect  of  which  the  action  is  brought  was 
wilful  and  malicious.  If  the  action  has  not  both  these  qualities,  the  plaintiff'  is  not 
to  have  costs. 

WlLLES,  J.,  concurred. 

Bylks,  J.  I  am  of  the  same  opinion.  The  distinction  between  the  •">  &  1  Vict. 
C  2  1,  s.  2,  and  the  34th  section  of  the  23  &  24  Vict.  c.  126,  is,  that,  under  the  former, 
the  judge,  in  order  to  give  the  plaintiff'  costs,  was  to  certify  affirmatively  that  the 
action  was  really  brought  to  try  a  right  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for  which  the  action  was  brought,  or  that  the  trespass 
or  grievance  in  respect  of  which  the  action  was  brought  was  wilful  and  malicious; 
whereas,  under  the  later  act,  he  is  to  certify  negatively,  io  deprive  the  plaintiff  of 
costs,  that  the  action  was  not  really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages,  and  that  the  trespass  or  grievance  in  respect  of  which  the  action 
was  brought  was  not  wilful  and  malicious,  and  that  the  action  was  not  lit  to  be 
brought.  It  is  enough,  therefore,  if  the  certificate  under  the  recent  act  negatives 
either  wilfulness  or  malice.  The  words  "wilful  and  malicious"  may  be  read  as  a 
compound  adjective,  "wilfully  malicious."  It  is  not  necessary  to  negative  both 
wilfulness  ami  malice. 

Rule  refused. 


C.  P.  xx.— 18* 
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[517]    De  Pass  and  Others  v.  Bell  and  Another.     May  31st,  1861. 

[S.  C.  9  W.  R.  704.     Referred  to,  Spademan  v.  Evans,  1 868,  L.  R.  3  H.  L.  243.] 

M.,  in  March,  1851),  consigned  oats  to  the  correspondents  of  the  plaintiffs  at  Melbourne 
for  sale,  the  proceeds  to  be  remitted  to  the  plaintiffs,  and  against  this  consignment 
the  plaintiff's  accepted  in  favour  of  M.  a  bill  at  four  months  for  6001.,  it  being  agreed 
that  the  plaintiff's  should  be  repaid  that  sum  out  of  the  proceeds  of  the  sale  of  the 
oats, — any  deficiency  to  be  made  good  by  M.,  who  was  also  to  pay  interest  to  the 
plaintiffs  on  the  (5001.  from  the  time  the  bill  became  due  till  the  arrival  in  this 
country  of  the  proceeds  of  the  oats.  In  June,  1859,  M.  became  bankrupt,  the 
plaintiff's'  acceptance  remaining  in  his  hands  unnegotiated.  The  assignees  of  M. 
took  possession  of  the  bill,  and  paid  it  into  the  Bank  of  England,  to  the  credit  of 
the  accountant  in  bankruptcy,  for  the  estate  of  M.  ;  and  the  bill  was  presented  to 
the  plaintiff's'  bankers  at  maturity  (-Inly,  1809),  and  paid  by  them,  the  plaintiffs 
being  in  ignorance  of  the  fact  of  its  having  remained  in  M.'s  hands  unnegotiated. 
The  account  sales  of  the  shipment  were  received  from  Melbourne  in  March,  1860, 
shewing  that  M.'s  estate  had  been  overpaid  to  the  extent  of  2691.  4s.  6d.  : — Held, 
that  the  plaintiffs  were  not  under  the  circumstances  entitled  to  recover  back  that 
money  from  the  assignees. 

This  was  an  action  brought  by  the  plaintiff's  against  the  defendants  to  recover 
2691.  4s.  6d.  ;  and  the  following  case  was  stated  by  consent,  under  a  judge's  order, 
for  the  opinion  of  the  court : — 

The  plaintiff's  are  merchants  trading  in  London  under  the  name  of  De  Pass  &  Sons, 
and  also  agents  for  a  firm  at  Melbourne,  in  Australia,  trading  under  the  name  of 
De  Pass,  Brothers,  &  Co. 

The  defendant  Bell  is  the  official  assignee,  and  the  defendant  Woodhouse  the 
creditors'  assignee,  of  the  estate  and  effects  of  John  Lockhart  Morton,  who  was 
adjudicated  a  bankrupt  in  June,  1859. 

In  the  early  part  of  March,  1859,  the  said  J.  L.  Morton,  with  whom  the  plaintiff's 
had  not  previously  had  any  acquaintance  or  business  transactions,  arranged  with  the 
plaintiff's  that  they  should  consign  for  him  a  cargo  of  oats  to  the  said  De  Pass,  Brothers, 
&  Co.,  at  Melbourne,  to  be  sold  by  them,  and  the  proceeds  of  the  sale  to  be  remitted 
to  the  plaintiff's,  and  that  the  plaintiff's  should  accept  a  bill  for  6001.  at  four  months, 
drawn  by  him  upon  them  against  this  consignment.  The  plaintiff's  were  to  be  repaid 
the  amount  of  this  bill  out  of  the  proceeds  of  the  goods  ;  the  deficiency,  if  any,  to  be 
made  good  by  Morton,  who  was  also  to  pay  interest  to  the  plaintiff's  on  the  6001.  from 
[518]  the  time  the  bill  became  due  till  the  arrival  in  this  country  of  the  proceeds  of 
the  goods. 

In  pursuance  of  this  arrangement,  Morton,  on  the  17th  of  March,  1859,  delivered 
to  the  plaintiff's  the  shipping  documents  of  this  cargo  of  oats,  invoiced  by  Morton 
at  8951.  15s.  8d.,  which  the  plaintiffs  duly  consigned  to  De  Pass,  Brothers,  &  Co.,  at 
Melbourne,  and  insured  at  a  premium  of  221.  12s. 

On  the  same  I  7th  of  March,  the  plaintiff's  accepted  the  bill  for  6001.  at  four  months, 
drawn  upon  them  by  Morton,  and  payable  to  Morton  or  order,  at  the  plaintiffs'  bankers, 
Messrs.  Prescott,  Grote,  &  Co. 

In  April,  1859,  the  said  John  Lockhart  Morton  also  consigned  through  the  plaintiff's 
a  cargo  of  deals  to  De  Pass,  Brothers,  &  Co.,  at  Melbourne,  value  4-171.  9s.  Id.  Against 
this  consignment  he  drew  a  lull  upon  the  plaintiffs  for  501.  at  six  months'  date,  which 
they  declined  to  accept. 

In  June,  1859,  Morton  was  adjudicated  a  bankrupt. 

At  the  time  of  his  bankruptcy,  Morton  had  not  negotiated  the  plaintiff's'  accept- 
ance for  6001.,  which  was  taken  possession  of  by  the  defendants  as  his  assignees,  and 
paid  by  them  into  the  Bank  of  England,  to  the  credit  of  the  accountant  in  bankruptcy, 
for  the  estate  of  the  said  bankrupt.  The  bill,  when  due,  was  duly  presented  for  pay- 
ment at  Messrs.  Prescott  &  Go's  by  the  Bank  of  England,  and  paid  by  them  as  the 
plaintiffs'  bankers. 

The  plaintiff's  had  not  given  Messrs.  Prescott  &  Co.  directions  not  to  pay  the  bill. 
They  did  not  know  at  the  time  the  bill  was  paid  that  it  was  held  and  presented  for 


10  C.  B.  (N.  S.)  519.  DE    PASS    V.   BELL  555 

payment  by  the  Bank  of  England  cm  behalf  of  the  estate  of  the  bankrupt  Morton: 
bat  they  knew  that  .Morton  had  been  adjudicated  bankrupt. 

In  the  ordinan  course  of  business,  the  goods  would  have  been  sold  by  the  plain  tills' 
agents  at  the  time  of  [519]  the  bill  of  exchange  becoming  due  :  but  the  plaint  ill's  could 
not  have  and  had  not  then  received  information  of  such  sale. 

Account  sales  of  the  oats  and  deals  were  received  by  the  plaintiffs  from  De  Pass, 
Brothers,  &  Co.  in  .March,  I860,  shewing  the  net  proceeds  of  the  sales  to  be  the  sum 
of  3781.  19s.  5d. 

Upon  the  receipt  of  these  account  sales,  the  plaintiffs  sent  to  the  defendant  Bell, 
the  official  assignee,  an  account,  of  which  the  following  is  a  copy  : — 

The  official  assignee  in  re  Estate  of  John  Lockhart  Morion, 
in  account  with  De  Pass  &  Sons. 

1859.  Dr. 

.March  17.     To  acceptance  due  July  20  .      £600     0     0 

18.     To  insurance  10751,  and  stamps  22  12     0 


£140     3 

238   15 

9 

8 

e  May  8. 

£1     (i     3 

24     1     8 

0     4     0 

£378  19 

£25   11 

5 
11 

£622   12     0 


1860.  Cr. 

March    3.     By  net  proceeds  oats 
By  „  deals 

In  a  draft  for 
at  60  days'  sight  from  March  6,  due  May  8. 
Deduct  interest  5  per  cent. 
417  days  on  221.  12s. 
293  days  on  6001.    . 
Bill  stamps  . 

£353     7     6 

Balance  due     .  .  .      £269     4     6 

At  the  same  time,  the  plaintiffs  requested  the  said  official  assignee  to  pay  to  them 
the  balance  2691.  4s.  6d.,  as  shewn  by  the  above  account. 

The  defendants  had  no  previous  notice  of  the  circumstances  under  which  the  bank- 
rupt had  received  the  bill,  and  denied  their  liability  to  make  this  payment. 

The  plain! ill's  have  never  received  any  value  for  their  acceptance,  except  so  far  as 
appears  from  the  facts  stated  in  this  ease. 

[520]  The  question  for  the  opinion  of  the  court  was,  whether  the  defendants  were 
liable,  under  the  circumstances  stated  in  this  case,  to  pay  to  the  plaintiffs  the  sum  of 
2691.  Is.  6il.,  or  any  part  of  it. 

If  the  court  should  be  of  opinion  in  the  affirmative,  the  judgment  was  to  be  entered 
up  for  the  plaintiffs  for  such  sum  as  the  court  should  think  fcbe  defendants  were  liable 
to  pay,  and  for  costs  of  suit.  If  the  court  should  be  of  opinion  in  the  negative,  then 
judgment  of  nol-pros.,  with  costs  of  defence,  was  to  be  entered  up  for  the  defendants. 

The  court  were  to  be  at  liberty  to  draw  any  inferences  of  fact. 

Lush,  Q.  C.  (with  whom  was  K.  E.  Turner),  for  the  plaintiffs  (a).     The  short  facts 

are  these  ;     Morton,  the  bankrupt,  consigned  a  cargo  of  oats  to  the  correspondents  of 

the  plaintiffs  at  Melbourne  lor  sale,  the  proceeds   to   be   remitted  to  the  plaintiffs,  and 

i  this  consignment  the  plaintiffs  accepted  in  favour  of  Morton  a  bill  at   four 

months  for  6001.,  it  being  agreed  that    tin:    plaintiffs   should    be  repaid  thai   sum  out   of 

the  proceeds  of  the  sale  of  the  oats,    any  deficiency  to  be  made  good  by  Morton.     In 

(a)   The  points  marked  for  argument  on  the  part  of  the  plaint  ill's  were  as  follows  : — 
"  1.   That  the  plaintiffs  paid  their  acceptance  to  the  Bank  of    England  on   behalf  of 

the  defendants,  under  a  mistake  of  facts  : 

"  2.    That,  the  bill  having  been  accepted  under  a.  special  cont  rael   with  the  ban  kin  pi 

that  he  Was  to  re  pay  ihe  plaintiffs  the  difference,  it"   any,  between    Ihe   aniounl    of   I  he 

bill  and  ihe  proceeds  of  the  cargo,  if  those  proceeds  were  less  than  the  amount  of 
the  bill,  the  defendants,  by  presenting  and  receiving  payment  of  the  bill,  adopted 
that  contract,  and  are  therefore  liable  to  pay  the  difference  to  the  plaintiffs." 
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June,  1859,  Morton  became  bankrupt,  the  plaintiffs'  acceptance  remaining  [521]  in  his 
hands  unnegotiated.  The  assignees  took  possession  of  the  bill,  and  paid  it  into  the 
Bank  of  England  to  the  credit  of  the  accountant  in  bankruptcy,  for  the  estate  of  the 
bankrupt  ;  and  the  bill  was  presented  to  the  plaintiffs'  bankers  at  maturity  (July, 
1859),  and  paid  by  them,  the  plaintiff  being  in  ignorance  of  the  fact  of  its  having 
remained  in  Morton's  hands  unnegotiated.  The  account  sales  of  the  shipment  were 
received  from  Melbourne  in  March,  i860,  shewing  that  the  bankrupt's  estate  had  been 
overpaid  to  the  extent  of  2691.  4s.  (id.  Under  these  circumstances,  it  is  submitted, 
that,  inasmuch  as  Morton  himself,  if  no  bankruptcy  had  supervened,  would  not  have 
been  entitled  to  claim  from  the  plaintiffs  payment  of  the  whole  sum  of  6001.,  his 
assignees  could  be  in  no  better  position.  [Williams,  J.  An  acceptance  of  a  bill 
against  a  consignment  is  in  effect  an  advance  of  so  much  money  upon  the  goods.] 
That  will,  no  doubt,  be  the  argument  upon  the  other  side.  [Willes,  J.  It  is  not 
unusual  in  these  cases  to  stipulate  for  a  renewal  of  the  bills  provided  the  goods  remain 
unsold  when  the  bills  arrive  at  maturity.  We  cannot,  however,  assume  that  there  was 
any  such  stipulation  here,  the  case  being  silent  on  the  subject.] 

Hannen,  contra  (a),  was  stopped  by  the  court. 

[522]  Erle,  C.  J.  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The  plaintiffs  gave  Morton,  the  bankrupt,  their  acceptance  for  6001.  upon  the  faith  of 
a  consignment  made  through  them  to  their  correspondents  abroad,  with  an  under- 
standing that  this  advance  was  to  be  repaid  out  of  the  proceeds  of  the  goods  consigned, 
any  deficiency  to  be  made  good  by  Morton.  The  plaintiffs  paid  their  acceptance  at 
maturity.  Suppose  an  action  had  been  brought  against  them  by  the  assignees  to 
recover  the  amount  of  the  bill,  is  there  any  plea  which  the  now  plaintiffs  could  have 
pleaded  in  bar  of  the  assignees'  claim  against  them  on  the  bill  ]  It  seems  to  me  that 
there  is  not.  It  follows,  therefore,  that  the  assignees  had  a  right  to  receive  the  fund, 
and  that  the  plaintiffs  have  no  right  to  recover  back  any  portion  of  it  in  this  action. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendants. 

[523]     Kemp  v.  Neville.     June  12th,  1861. 

[S.  C.  31  L.  J.  C.  P.  158;  4  L.  T.  640;  7  Jur.  X.  S.  913;  10  W.  K.  6  (sub  nom. 
Ebon  v.  Neville).  Adopted,  Wildes  v.  Russell,  1866,  I,.  E.  1  C.  P.  741.  .See  B.  v. 
Williams,  1866,  15  L.  T.  290;  R.  v.  Maidenhead  Corporation,  1882,  8  Q.  B.  D.  352; 
9  Q.  B.  I).  494  ;  Haggard  v.  PMicier,  [1892]  A.  C.  66.] 

A  judicial  officer  is  not  liable  to  be  sued  for  an  adjudication  according  to  the  best  of 
his  judgment  upon  a  matter  within  his  jurisdiction  :  and  a  matter  of  fact  so  adjudi- 
cated by  him  cannot  be  put  in  issue  in  an  action  against  him. — To  an  action  against 
the  vice-chancellor  of  the  university  of  Cambridge  for  assaulting  the  plaintiff,  a 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  : — 

"  1.  That,  upon  the  facts  stated,  it  does  not  appear  that  the  defendants  are  liable 
to  pay  to  the  plaintiffs  the  sum  sought  to  be  recovered,  or  any  part  of  it. 

"2.  That  the  plaintiffs  were  bound  to  pay  their  acceptance  for  6001.  at  maturity, 
whether  in  the  hands  of  the  bankrupt's  assignees  or  indorsees  for  value,  and  that 
nothing  has  subsequently  occurred  to  make  the  defendants  liable  to  refund  that  which 
they  were  at  the  time  entitled  to  receive  : 

"3.  That,  if  the  plaintiffs  were  not  liable  to  pay  the  whole  amount  of  the  bill  at 
maturity  to  the  defendants,  their  exemption  from  such  liability  must  arise  from  a 
right  of  set-off  or  mutual  credit,  and  that,  by  not  availing  themselves  of  it  at  the  time, 
the  plaintiffs  have  lost  that  remedy,  and  must  prove  against  the  bankrupt's  estate  : 

"  4.  That,  if  the  true  nature  of  the  contract  between  the  bankrupt  and  the  plain- 
tiffs was,  that  the  bankrupt  should  indemnify  the  plaintiffs  against  the  consequence  of 
accepting  the  bill  of  exchange  in  the  event  of  the  proceeds  of  the  sale  of  the  goods 
proving  insufficient,  the  plaintiffs  would  have  no  right  of  action  against  the  defendants, 
but  the  bankrupt  still  remains  liable  to  the  plaintiffs  upon  such  contract  of  indemnity  : 

"5.  That,  in  no  case  can  the  action  be  maintained  against  the  official  assignee,  the 
bill  having  been  paid  into  the  Bank  of  England  to  the  credit  of  the  accountant  in 
bankruptcy,  for  the  estate  of  the  bankrupt." 
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young  female,  and  imprisoning  her  In  a  place  called  the  Spinning  House,  and  com- 
pelling her  to  take  off  her  clothes  and  put  on  a  prison  dress, — the  defendant  pleaded 
that,  the  proctors  of  the  university,  acting  under  the  authority  of  the  charter  of 
the  university  (confirmed  by  act  of  parliament),  having,  upon  a  certain  scrutiny, 
rah,  and  inquiry  in  the  town  and  suburbs  of  Cambridge,  found  the  plaintiff  and 
divers  other  women  assembled  together  in  a  certain  carriage  in  company  with  certain 
scholars  of  the  university,  in  a  certain  public  street  in  the  said  town,  and  then 
reasonably  suspecting  the  plaintiff  of  evil,  that  is  to  say,  of  being  in  company  with 
the  saiil  scholars  for  idle,  disorderly,  and  immoral  purposes,  had  as  officers  of  the 
university,  and  by  command  of  the  chancellor,  &c,  arrested  and  apprehended  the 
plaintiff,  and  brought  her  before  the  defendant,  then  being  the  vice-chancellor  of  the 
university,  in  order  for  her  examination  touching  and  concerning  the  premises: 
whereupon  the  defendant  did  then  and  there  examine  the  plaintiff,  and  was  there- 
upon satisfied  of  the  matters  aforesaid,  and  that  the  plaintiff  had  so  been  in  company 
with  the  said  scholars  for  idle,  disorderly,  and  immoral  purposes,  wherefore  the 
defendant  caused  the  plaintiff'  to  lie  punished  by  the  imprisonment  of  her  body  for 
a  reasonable  time  in  that  behalf,  to  wit,  &&,  in  the  place  in  the  declaration  mentioned, 
being  a  tit  and  proper  and  convenient  place  in  that  behalf  ;  and  that  the  compelling 
the  plaintiff  to  take  off'  her  clothes,  &c,  was  part  of  the  reasonable  discipline  of 
the  said  place  of  confinement  then  usual,  &c — By  the  charter,  which  was  put  in, 
the  chancellor,  &c.  of  the  university  were  impowered  "  per  seipsos,  aut  per  eorum 
deputatos,  officiarios,  servientes,  et  ministros,  seu  per  eorum  aliquem  sive  aliquos,  de 
tempore  in  tempus  ad  omnia  tempora,  tarn  in  die  quam  in  nocte,  ad  eorum  bene- 
placitum,  ex  nunc  in  perpetuum,  ad  faciendum  scrutinium,  scrutationem,  et  inquisi- 
tionem,  tarn  per  diem  quam  per  noctem,  quotiescunq.  et  quandocunq.  eis  videbitur, 
expedire  in  pnedicta  villa  CantebrigiaB,  et  in  suburbis  ejusdem,  &c,  de  et  pro  omnibus 
et  publicis  mulieribus,  pronubis,  vagabondis,  et  aliis  personis  de  malo  suspectis,  ad 
dictatn  villain  et  suburbia,  ferias,  mercatus,  nundinas  et  loca  pnedicta,  seu  ad  eorum 
aliquem  venientes  seu  conHuentes ;  ac  omnes  et  singulas  illas  personas  quas  iidem 
cancellariis,  magistri,  et  scholares,  aut  eorum  successores,  aut  eorum  deputati, 
offieiarii,  servientes,  et  ministri,  seu  eorum  aliqui  sen  aliquis,  super  aliquod  hujue- 
modi  scrutinium,  scrutationem,  sive  inquisitionem,  reas  seu  suspectas  de  malo, 
invencrint  puniendi  per  imprisonamenta  corporum  suorura,  bannitionem,  et  aliter, 
prout  cancellario  dicta?  universitatis  Cantebrighe,  aut  ejus  vicemgerenti  pro  tempore 
existenti  videbitur  punire,"  &c. — The  plaintiff  and  several  other  young  women, 
residents  of  Cambridge,  being  found  by  certain  proctors  of  the  university  in  an 
omnibus,  in  the  town,  in  company  with  certain  undergraduates,  proceeding  to  a 
dance  at  a  village  a  short  distance  from  Cambridge,  took  the  females  to  the  .Spin- 
ning-House, the  usual  place  of  confinement  of  the  university.  The  plaintiff  was 
there  taken  before  the  defendant  (the  vice-chancellor),  who  questioned  her  as  to  her 
residence  and  occupation,  and  as  to  who  invited  her  to  the  party,  &c,  and  ultimately, 
— without  hearing  any  evidence  upon  oath,  or  making  any  inquiry  about  the  plaintiff 
of  certain  persons  to  whom  she  wished  to  refer,  and  without  any  warrant  in  writing, 
— committed  her  to  the  Spinning  I  louse  for  fourteen  days,  where  she  was  deprived 
of  her  clothes,  and  forced  to  wear  the  prison  dress.  It  was  admitted  that  the 
defendant,  throughout  the  proceeding  complained  of,  acted  bona  fide  and  according 
to  the  best  of  his  judgment  and  discretion. — Upon  these  facts,  the  following 
questions  were  submitted  to  the  jury, — first,  whether  the  proctor  and  the  vice- 
chancellor  had  reasonable  cause  of  suspicion  that  the  plaintiff  was  in  company 
with  the  undergraduates  tor  idle,  disorderly,  and  immoral  purposes, — secondly, 
whether    the    vice    chancellor    duly    heard    and    examined    the    plaintiff, — thirdly, 

whether  the  place  of  imprisonment  and  the  treatment  of  the  plaintiff  therein  were 

proper  and  reasonable. — The  jury  found  that  the  proctors  had  reasonable  cause 
for  suspicion;  that  the  defendant  had  not  made  due  inquiry  into  the  plaintiff's 
character,  and  that  the  punishment  was  undeserved ;  but  that  the  complaint  of  the 
prison  ami  the  treatment  therein  was  unfounded:  Held,  that,  upon  this  finding, 
the  defendant  was  entitled  to  the  verdict  ;  for  that,  as  the  charter  in  express  terms 
invested  the  vice-chancellor  with  authority  to  punish  by  imprisonment  or  otherwise 

as  he   .should    think    lit,  he    t  hereby  became  in\  est  ed    with    judicial    authority,  and   a 

judge  of  a  court  of  record,  and  cut  it  lei  I  bo  all  the  protection  attached  by  law  to  the 
judicial  office,     Held  also,  thai   ihe  jurisdiction   to  lieu   and  determine  and  pa 
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sentence  of  imprisonment  attached  when  the  proctors,  being  officers  of  the  university, 
brought  before  the  vice-chancellor  for  adjudication  a  person  found  by  them  in 
Cambridge,  and  apprehended  by  them  as  being  a  person  suspected  of  evil,  within 
the  meaning  of  the  charter  ;  and  that,  as  the  charter  defined  no  form  of  proceeding, 
either  for  the  hearing,  or  the  determination,  or  the  committal,  an  action  of  trespass 
could  not  be  sustained  for  any  of  the  judicial  acts  complained  of. — Held  also  that, 
there  being  no  express  provision  in  the  charter  on  the  subject,  the  vice-chancellor 
was  not  bound  to  hear  and  examine  upon  oath  ;  and  that  the  absence  of  a  written 
warrant  for  the  commitment  of  the  plaintiff  afforded  no  cause  of  action. 

1  he  declaration  in  this  case  charged  that  the  defendant  caused  an  assault  to  be 
made  on  the  plaintiff,  and  caused  her  to  be  unlawfully  imprisoned  and  kept  and 
detained  in  prison  in  a  certain  gaol  or  place  of  contine-^524]-ment  commonly  called  and 
known  by  the  name  of  the  Spinning  House,  for  a  long  space  of  time;  and  also  caused 
the  plaintiff  to  be  forced  and  compelled  to  take  from  her  person  the  clothes  which  she 
was  then  wearing,  and  caused  her  said  clothes  to  be  taken  away  from  her,  and  caused 
her  to  be  deprived  of  the  use  and  enjoyment  thereof  for  a  long  space  of  time,  and 
caused  her  to  be  forced  and  compelled  to  put  on  certain  other  clothes  of  in  inferior 
quality  and  description,  and  to  wear  the  same  during  the  aforesaid  long  space  of  time, 
and  caused  the  plaintiff  to  lie  in  the  said  gaol  or  place  of  confinement  forced  and  com- 
pelled to  work  and  labour  for  divers  long  spaces  of  time  whilst  the  plaintiff  was 
imprisoned  in  the  said  gaol  or  place  of  confinement  as  aforesaid  ;  whereby  the  plaintiff 
was  greatly  bruised,  wounded,  and  hurt,  and  was  greatly  injured  and  damnified  in  her 
reputation  and  character,  and  was  otherwise  greatly  injured  ;  and  other  wrongs  to  the 
plaintiff  the  defendant  did  :  claim  5001. 

The  defendant  pleaded, — first,  not  guilty. 

Secondly,  that  the  chancellor  and  scholars  of  the  university  of  Cambridge,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary  until  the  time  of  [525]  making 
a  certain  act  of  parliament  made  ami  passed  in  the  13th  year  of  the  reign  of  Queen 
Elizabeth  (13  Eli/.,  c.  L'9),  intituled  "An  Act  concerning  the  several  incorporations  of 
the  universities  of  Oxford  ami  Cambridge  and  the  confirmation  of  the  charters,  liberties, 
and  privileges  granted  to  either  of  them,'''  were  a  body  corporate  by  various  names  of 
incorporation,  amongst  others,  by  the  name  of  the  Chancellor,  Masters,  and  Scholars 
of  the  University  of  Cambridge,  and  by  that  name  had  succession,  and  that  by  the 
said  act  it  was  enacted  that  the  then  chancellor  of  the  said  university  and  his  successors 
for  ever  and  the  masters  and  scholars  of  the  same  university  for  the  time  being  should 
be  incorporated  and  have  perpetual  succession  by  the  name  of  the  Chancellor,  Masters, 
and  Scholars  of  the  University  of  Cambridge  ;  that  the  office  of  proctors  of  the  said 
university  is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  was, 
an  antient  office,  and  that  the  persons  for  the  time  being  duly  holding  such  ottice  have,  and 
each  of  them  hath,  during  all  the  time  aforesaid,  by  custom  of  and  in  the  said  university 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary  there  used  and  approved, 
for  the  preservation  of  good  order  and  morality  amongst  the  scholars  of  the  said 
university,  visited,  and  been  used  and  accustomed  and  of  right  ought  to  visit,  all  and  every 
the  public  streets  and  places  in  the  town  of  Cambridge,  and  within  the  precincts  of  the 
said  university,  at  all  times  of  the  day  and  night,  and  have  and  each  of  them  hath 
been  used  and  accustomed,  and  of  right  ought,  to  arrest  and  apprehend  all  such  women 
as  in  such  their  visits  they  or  either  of  them  have  or  hath  found  within  the  limits  and 
precincts  aforesaid,  who,  upon  reasonable  grounds,  have  been  suspected  by  the  said 
proctors  or  either  of  them  to  be  loose  or  disorderly  women,  or  who  within  the  limits 
and  precincts  [526]  aforesaid  have  been  found  keeping  company  with  any  of  the 
scholars  aforesaid  in  such  manner  and  under  such  circumstances  as  upon  reasonable 
grounds  to  be  by  the  said  proctors  or  either  of  them  suspected  of  evil,  and  to  take  such 
persons  so  arrested  and  apprehended  before  the  vice-chancellor  of  the  said  university 
for  the  time  being,  to  be  dealt  with  according  to  law  :  That  the  office  of  vice-chancellor 
is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  was,  an  antient 
office  of  the  said  university  ;  and  that,  before  and  at  the  time  of  committing  the  alleged 
grievances  in  the  declaration  mentioned,  the  defendant  was  the  vice-chancellor  of  the 
said  university  ;  and  that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary  until  the  passing  of  the  said  act,  upon  any  such  women  having  been  so 
arrested  and  apprehended  and  taken  before  the  vice-chancellor  of  the  said  university 
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for  the  time  being  as  aforesaid,  the  said  vice-chancellor  for  the  time  being  has  by 
custom  of  and  in  the  said  university  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary  there  used  and  approved,  heard  and  examined  all  such  women  so  appre 
headed  and  arrested  as  aforesaid,  and,  upon  being  satisfied  that  such  women  have  then 
been  proved  to  be  loose  or  disorderly  women,  or  have  been  found  within  the  limits 
and  precincts  aforesaid  keeping  company  with  any  of  the  scholars  aforesaid,  in  such 
manner  and  under  such  circumstances  as  aforesaid,  have,  whenever  to  them  had  seemed 
meet,  caused  such  women  to  be  punished  by  imprisonment  of  their  bodies  for  such 
reasonable  time,  and  in  such  convenient  prison,  and  subject  to  such  usual  and  reason- 
able discipline,  as  to  the  said  vice-chancellor  for  the  time  being  hath  seemed  meet: 
That,  before  and  at  the  time  of  the  alleged  grievances,  and  after  the  passing  of  the 
said  act  and  of  the  Cambridge  Award  Act,  [527]  1856  (IS*  &  20  Vict.  c.  xvii.),  one 
Thomas  Samuel  Woollaston  lawfully  held  and  exercised  the  said  office  of  proctor  of 
the  said  university,  being  the  office  mentioned  in  the  said  last-mentioned  act :  That 
the  said  Thomas  Samuel  Woollaston,  being  such  proctor  as  aforesaid,  shortly  before 
the  committing  of  the  alleged  grievances,  found  the  plaintiff  within  the  limits  and 
precincts  aforesaid,  in  one  of  such  his  visits  as  aforesaid  ;  and  that  the  plaintiff  then 
and  until  after  the  committing  of  the  alleged  grievances  was  a  woman  who  upon  reason- 
able grounds  was  suspected  by  the  said  Thomas  Samuel  Woollaston  to  be  a  loose  and 
disorderly  woman,  and  who  then  was  found  within  the  limits  anil  precincts  aforesaid, 
keeping  company  with  divers  scholars  of  the  said  university  in  such  manner  and  under 
such  circumstances  as  that  she  the  plaintiff  then  and  until  after  the  committing  of  the 
alleged  grievances  was  on  reasonable  grounds  by  the  said  Thomas  Samuel  Woollaston 
suspected  of  evil:  Whereupon  the  said  Thomas  Samuel  Woollaston,  so  being  such 
proctor  as  aforesaid,  before  the  committing  of  the  alleged  grievances,  had  arrested  and 
apprehended  the  plaintiff' in  order  to  take  her  and  had  then  taken  her  before  the  defen- 
dant, so  being  such  vice-chancellor  as  aforesaid,  to  be  dealt  with  according  to  law  ;  and 
thereupon  the  defendant,  so  being  such  vice-chancellor  as  aforesaid,  did  then  and  there 
hear  and  examine  the  plaintiff",  and  was  thereupon  satisfied  that  the  plaintiff  then  was 
a  loose  and  disorderly  woman,  and  then  had  been  found  by  the  said  Thomas  Samuel 
Woollaston,  so  being  such  proctor  as  aforesaid,  within  the  limits  and  precincts  aforesaid, 

I ping  company  with  divers  scholars  of  the  said  university,  for  idle,  disorderly,  and 

immoral  purposes,  and  did  then  cause  the  plaintiff  to  be  punished  by  imprisonment  of 
her  body  for  a  reasonable  time  in  that  behalf,  to  wit,  for  five  days,  in  the  place  of  con 
[528]-linement  in  the  declaration  mentioned,  being  a  fit  and  convenient  place  in  that 
behalf:  And  that  the  compelling  the  plaintiff  to  take  oft' the  clothes  as  in  the  declara- 
tion mentioned,  and  compelling  her  to  put  on  the  said  other  clothes,  and  to  wear  the 
same,  and  to  work  and  labour,  as  in  the  declaration  mentioned,  then  were  and  each  of 
t  hem  was  a  part  of  the  reasonable  discipline  of  the  said  place  of  confinement  t  hen  used 
and  approved  of  by  the  defendant,  so  being  such  vice  chancellor  as  aforesaid  ;  which, 
were  the  several  grievances  in  the  declaration  alleged. 

Thirdly, — that  the  chancellor,  masters,  and  scholars  of  the  university  of  Cambridge, 
at  the  time  of  the  granting  of  the  let ters  patent  thereinafter  in  part  set  forth,  were 
a  body  politic,  and  had  succession  as  in  the  introductory  part  of  the  second  plea 
mentioned,  and  that  Elizabeth  then  Queen  of  England,  &c,  on  the  26th  day  of  April 
in  the  third  year  of  her  reign,  by  Her  Majesty's  letters  patent  sealed  with  the  great 
seal  of  England,  bearing  date  the  same  day  and  year,  did,  for  herself,  her  heirs  and 
successors,  granl  to  the  then  chancellor,  masters,  ami  scholars  of  the  said  university 
and  their  successors,  that  it  should  be  lawful  for  the  aforesaid  chancellor,  masters,  and 
toholars,  and  their  successors,  by  themselves  or  by  their  deputies,  officers,  servants, 
and  ministers,  or  by  any  one  or  more  of  them,  from  time  to  time  and  at  all  times,  as 
well  by  day  as  by  night,  at  their  good  pleasure,  from  thenceforth  to  make  scrutiny, 
search,  and  inquiry  as  well  by  night  as  by  day,  as  often  ami  whensoever  it  should 
seem  to  them  expedient,  in  the  aforesaid  town  of  Cambridge,  and  in  the  suburbs  of 

the  same,  ami  other  places  in  the  sail  I  lei  ters  patent  mentioned,  of  and  for  all  common 
women,  vagabonds,  and  other  persons  suspected  of  evil  coming  to  in-  assembling  at  the 
aforesaid  town  and  BUburbs,  and  other  [529]  places,  or  any  of  them,  and  all  ami  every 
the  persons  which  the  same  chancellor,  masters,  and  scholars,  or  their  successors,  or 

their  deputies,  Officers,  servants,  and  ministers,  or-  any  one  or  i v  of  them,  upon  any 

such  scrutiny,  search,  or  inquiry,  should  find  guilty  or  suspected  of  evil,  to  punish  by 
imprisonment  of  their  bodies,  banishment,  and  Otherwise,  as   to   the   chancellor  of   the 
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said  university  or  his  vice-chancellor  for  the  time  being  should  seem  tit,  without 
impeachment,  molestation,  disturbance,  or  grievance  of  her  the  said  Queen  Elizabeth, 
her  heirs  or  successors,  or  any  of  them,  any  statute  notwithstanding;  and  which 
letters-patent  the  said  then  chancellor,  masters,  and  scholars  duly  accepted  :  That,  by 
a  certain  act  of  parliament  passed  in  the  1 3th  year  of  the  said  Queen's  reign,  being 
the  act  in  the  second  plea  mentioned,  it  was  enacted  as  in  that  plea  mentioned  ;  and 
it  was  in  and  by  the  same  act,  amongst  other  things,  further  enacted  that  the  letters- 
patent  as  aforesaid  should  from  thenceforth  be  good,  effectual,  and  available  in  the 
law  to  all  intents,  constructions,  and  purposes,  to  the  aforesaid  then  chancellor, 
masters,  and  scholars,  and  to  their  successors  for  ever,  as  amply,  fully,  and  largely  as 
if  the  same  letters- patent  had  been  repeated  verbatim  in  the  said  act :  That,  before 
the  committing  of  the  alleged  grievances,  Thomas  Samuel  Woollaston  and  Edward 
William  Blore,  then  being  officers  and  servants  of  the  said  chancellor,  masters,  and 
scholars,  and  by  their  command,  having,  upon  a  certain  such  scrutiny,  search,  and 
inquiry  in  the  aforesaid  town  and  suburbs  of  Cambridge,  found  the  plaintiff  and  divers 
other  women  assembled  together  in  a  certain  carriage  in  company  with  certain 
scholars  of  the  said  university,  in  a  certain  public  street  in  the  said  town,  and  then 
reasonably  suspecting  the  said  plaintiff  of  evil,  that  is  to  say,  of  being  in  company 
with  the  said  scholars  for  idle,  dis-[530]-orderly,  and  immoral  purposes,  had,  as  such 
officers  and  servants,  and  by  such  command,  arrested  and  apprehended  the  plaintiff, 
and  brought  her  before  the  defendant,  then  being  the  vice-chancellor  of  the  said 
university,  in  order  for  her  examination  touching  ami  concerning  the  premises,  the 
said  defendant  then  being  the  proper  officer  and  deputy  of  the  said  chancellor, 
masters,  and  scholars  in  that  behalf:  Whereupon  the  defendant,  so  being  such  vice- 
chancellor  as  aforesaid,  did  then  and  there  hear  and  examine  the  plaintiff,  and  was 
thereupon  satisfied  of  the  matters  aforesaid,  and  that  the  plaintiff  had  so  been  in 
company  with  the  said  scholars  for  idle,  disorderly,  and  immoral  purposes  ;  wherefore 
the  defendant  did  then  cause  the  plaintiff  to  be  punished  by  the  imprisonment  of  her 
body  for  a  reasonable  time  in  that  behalf,  to  wit,  for  five  days,  in  the  place  of  confine- 
ment in  the  declaration  mentioned,  being  a  lit  and  proper  and  convenient  place  in  that 
behalf :  And  that  the  compelling  the  plaintiff  to  take  off  her  clothes  she  was  then 
(rearing,  as  in  the  declaration  mentioned,  ami  to  put  on  ami  wear  the  other  clothes 
in  the  declaration  also  mentioned,  and  the  taking  away  of  the  said  first-mentioned 
clothes  as  alleged,  and  the  compelling  the  plaintiff  to  work  and  labour  as  alleged, 
then  were  and  each  of  them  was  a  part  of  the  reasonable  discipline  of  the  said  place 
of  confinement  then  used  and  approved  of  by  the  defendant,  so  being  such  vice- 
chancellor  as  aforesaid ;  which  were  the  several  grievances  in  the  declaration 
mentioned. 

The  plaintiff  joined  issue  on  the  first  plea.  To  the  second  plea  she  replied  as 
follows  : — The  plaintiff,  as  to  the  defendant's  second  plea,  admits  the  statutes  in  that 
plea  mentioned,  and  that  it  was  enacted  by  the  statute  therein  first  mentioned  as  in 
that  plea  alleged  ;  and  for  replication  to  the  said  second  plea  the  plaintiff  takes  issue 
upon  the  residue  thereof.     There  was  a  similar  replication  to  the  third  plea. 

[531]  The  cause  was  tried  before  Krle,  C.  J.,  at  the  sittings  at  Westminster  after 
last  Hilary  Term,  when  the  facts  which  appeared  in  evidence  were  in  substance  as 
follows  : — The  plaintiff  was  a  milliner  and  dress-maker  residing  with  her  mother,  who 
was  a  widow,  in  Dover  Street,  Cambridge,  and,  so  far  as  appeared,  was  a  person  of 
irreproachable  character.  The  defendant,  the  Hon.  and  Rev.  Latimer  Neville,  is 
master  of  Magdalene  College,  Cambridge,  and  at  the  time  when  the  transactions  in 
question  took  place  was  vice-chancellor  of  the  university,  and  also  virtnte  officii 
a  magistrate  for  the  borough  of  Cambridge. 

In  the  latter  part  of  January,  1860,  the  plaintiff  with  several  other  young  women 
also  resident  in  Cambridge  were  invited  to  an  evening  party  which  was  proposed  to 
be  given  by  some  young  gentlemen,  members  of  the  university,  at  the  De  Freville 
Arms,  a  respectable  house  of  entertainment  at  the  village  of  Great  Shelford,  about 
four  miles  from  Cambridge,  for  the  purpose  of  celebrating  the  accession  of  one  of  the 
party  to  his  degree  of  B.  A.  An  omnibus  was  hired  for  the  conveyance  of  the  party, 
with  a  small  band  of  music,  and  to  firing  them  back.  Information  of  what  was  going 
on  having  by  some  means  reached  the  Rev.  Edward  William  Blore,  one  of  the  pro- 
proctors  of  the  university,  that  gentleman  consulted  the  senior  proctor,  the  Rev. 
Thomas  Samuel  Woollaston,  and  they  with   their  assistants  proceeded   to  Parker's 
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Piece,  along  which  the  omnibus  was  expected  to  pass,  and,  on  seeing  it  approach,  they 
caused  the  driver  to  stop,  and  one  of  them,  opening  the  door,  asked  if  any  members 
of  the  university  were  there.  Two  of  the  party  thereupon  got  out  of  the  omnibus  and 
gave  their  names  and  colleges.  The  omnibus  was  then  conducted  with  the  rest  of  the 
party  to  the  Spinning  House,  a  building  situate  in  St.  Andrew's  Street,  Cambridge, 
which  has  for  many  [532]  years  past  been  used  by  the  university  as  a  place  for 
confining  persons  apprehended  by  the  proctors  and  sentenced  to  imprisonment  by  the 
vice-chancellor  for  street-walking  within  his  jurisdiction.  Arrived  at  the  Spinning 
House,  the  plaintiff  and  her  companions  were  removed  from  the  omnibus  and  taken 
into  a  room  adjoining  the  entrance  hall,  in  which  were  the  two  proctors,  Woollaston 
and  Blore,  who  asked  the  plaintiff  her  name,  address,  and  occupation,  which  she  gave. 
The  plaintiff  was  then  placed  by  the  matron  in  a  separate  cell ;  and,  after  being 
detained  there  for  about  half  an  hour,  she  was  taken  back  to  the  room  first  mentioned, 
where  she  found  the  defendant  seated  at  a  table  with  Messrs.  Woollaston  and  Blore 
and  two  other  proctors.  The  defendant  then  proceeded  to  examine  her,  and,  having 
first  asked  her  name,  address,  and  occupation,  asked  her  where  she  was  going  when 
stopped  by  the  proctors.  She  answered  that  she  was  going  to  a  private  party  at 
Shelford.  The  defendant  then  asked  her  if  she  was  aware  that  the  gentlemen  in  the 
omnibus  were  members  of  the  university,  and  what  sort  of  a  party  it  was  to  have 
been  ;  to  which  she  replied  that  she  knew  that  one  of  the  gentlemen  was  a  member, 
and  that  she  considered  the  party  was  to  be  a  respectable  one.  She  was  then  asked 
if  she  was  aware  that  breakfast  had  been  ordered  for  the  next  morning ;  to  which  she 
answered  in  the  negative,  adding  that  she  was  told  she  woidd  be  home  by  12  o'clock 
that  night.  The  defendant  then  asked  her  by  whom  she  was  invited.  She  named 
one  of  the  gentlemen  who  had  been  in  the  omnibus.  The  plaintiff  then  asked  the 
defendant  if  he  would  allow  her  to  refer  for  her  character  to  certain  ladies  in  the  town 
for  whom  she  worked.  Her  request,  however,  was  unheeded  ;  and  the  defendant 
sentenced  her  to  be  imprisoned  in  the  Spinning  House  for  fourteen  days,  [533]  saying 
that  he  considered  her  case  worse  than  that  of  the  others,  inasmuch  as  she  had  taken 
her  younger  sister  (a  girl  about  fourteen)  with  her. 

Of  the  rest  of  the  party,  two  were  set  at  liberty,  one  was  sentenced  to  a  week's 
imprisonment,  one  to  four  days,  and  two  to  three  days  each. 

The  gentleman  by  whom  the  party  at  Shelford  was  given  was  also  called  as  a 
witness,  and  he  wholly  disclaimed  all  intention  of  impropriety. 

The  place  of  confinement  was  described  by  the  plaintiff  and  her  witnesses  to  be 
cold  and  darn]).  The  plaintiff's  clothes  were  taken  from  her  by  the  matron,  and  a 
prison  dress  substituted  for  them.  She  was  not,  however,  detained  longer  than  the 
fifth  day,  when,  in  consequence  of  representations  made  to  the  defendant  by  some 
persons  to  whom  she  and  her  mother  were  known,  she,  as  well  as  the  rest  of  the 
prisoners,  was  discharged. 

The  plaintiff  further  proved  that  there  was  no  examination  of  any  witnesses  upon 
oath  in  her  presence;  nor  was  she  aware  of  any  warrant  of  commitment  having  been 
drawn  up.  There  was  in  fact  no  regular  warrant  prepared  at  the  time;  but,  on  the 
trial,  the  counsel  for  the  defendant  stated  that  there  was  a  warrant,  but  that  it  was 
informal,  and  that  a  more  formal  one  had  been  prepared,  and  would  be  put  in  (</). 

[534]  The  defence  was  based  upon  the  charter  granted  to  the  university  by  Queen 
Elizabeth  in  the  third  year  of  her  reign,  and  confirmed  by  the  statute  of  13  Eliz.  C.  29, 
the  8th  section  of   which  charter  was  as  follows: — "Et  insupcr  volumus,  et  pro  nobis, 

(a)  This  warrant  of  commitment,  which  had  been  prepared  by  counsel  long  after 
the  commencement  of  the  action,  was  as  follows  : — 

"To  the  keeper  of  the  Spinning  House  or  House  of 

Correction  in  the  town  of  Cambridge. 
"Whereas  Emma  Kemp  hath  been  apprehended   by  the  Rev.  Thomas  Samuel 
Woollaston,  one  of  the  proctors  of  the  said  university,  within  the  limits  and  jurisdic 

tion  thereof,  and  hath  licen  this  day  brought  before  me  ami  charged  with  being  in 
company  with  divers  scholars  of  the  said  university,  for  idle,  disorderly,  and  immoral 
purposes,  in  a  certain  public  street  of  the  town  and  suburbs  of  Cambridge,  and  within 
the  precincts  of  the  said  university;  which  charge,  as  well  upon  the  informal  ion  of 
the  said  proctor,  as  upon  the  examination  of   the   said    culprit,  and  after  having  heard 
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hneredibus  et  successoribus  nostris,  per  presentes  concedimus  prasfatia  cancellario, 
magistris,  et  scholaribus,  et  successoribus  suis,  in  perpetuum,  quod  bene  licebit  prae- 
fatis  cancellario,  magistris,  et  scholaribus,  et  successoribus  suis,  per  seipsos,  aut  per 
eorum  deputatos,  officiarios,  servientes,  et  ministros,  seu  per  eoruni  aliquem  sive 
aliquos,  de  tempore  in  tempus  ad  omnia  tempora,  tarn  in  die  quara  in  nocte,  ad  eorum 
beneplacitum,  ex  nunc  in  perpetuum,  ad  faciendum  scrutinium,  scrutationem,  et 
inquisitionem,  tam  per  diem  quam  per  noctem,  quotiescunq.  et  quandocunq.  eis 
videbitur  expedire  in  pnedicta,  villa  Cantebrigite,  et  in  suburbia  ejusdem,  et  in 
Barnewell  et  Sturbridge  prsedietis,  de  et  pro  omnibus  et  publicis  mulieribus,  pronubis, 
vagabondis,  et  aliis  personis  de  malo  suspectis,  ad  dictam  villam  et  suburbia,  ferias, 
mercatus,  nundinas,  et  loea  pnedicta,  seu  ad  eorum  aliquem  venientes  seu  confluentes  ; 
ac  omnes  et  singulas  illas  personas  quas  iidem  cancellarius,  magistri,  et  scbolares,  aut 
eorum  successores,  aut  eorum  deputati,  otfieiarii,  servientes,  et  ministri,  seu  [535] 
eorum  aliqui  seu  ah'quis,  super  aliquod  hujusmodi  scrutinium,  scrutationem,  sive 
inquisitionem,  reas  seu  suspectas  de  malo  invenerint,  puniendi  per  imprisonamenta 
corporum  suorum,  bannitionem,  et  aliter,  prout  cancellario  dicta  universitatis  Cante- 
brigise,  aut  ejus  vicemgerenti  pro  tempore  existenti,  videbitur  punire,  absq.  impetitione, 
molestations,  perturbatione,  sen  gravamine  nostri  lueredum  vel  successorum  nostrorum, 
aut  aliquorum  officiariorum  seu  ministrorum,  vel  alicujus  otticiarii  seu  ministri  nostris 
lueredum  vel  successorum  nostrorum  sen  eorum  alicujus,  statute  si \e  acta  parliament! 
jam  edito  seu  in  posterum  edendo  in  aliquo  non  obstante,"  &c.  &c. 

The  defendant  and  the  Rev.  Mr.  Blore  were  examined  :  and  the  latter  justified 
his  suspicion  of  the  intention  of  the  parties  by  the  circumstances  under  which  they 
were  found  and  apprehended,  and  the  antecedents  of  some  of  the  young  women. 

It  was  also  proved  that  the  Spinning  House  was  the  usual  place  of  imprisonment 
of  the  university,  and  was  subject  to  the  regulation  of  the  secretary  of  state,  and 
visitation  of  the  government  inspector. 

The  contention  on  the  part  of  the  plaintiff  at  the  trial  was,  that  the  charter  did 
not  justify  the  arrest  and  incarceration  of  the  plaintiff,  there  being  nothing  to  shew 
that  she  was  a  person  of  loose  or  immoral  character,  or  that  she  had  been  guilty  of 
any  offence  punishable  by  law  ;  that  the  proceeding  before  the  vice-chancellor,  no 
witnesses  being  called  to  prove  the  charge  alleged  against  the  plaintiff,  and  no 
opportunity  being  offered  to  her  to  defend  herself,  was  oppressive  and  illegal ;  and 
that  her  commitment  without  warrant  was  a  gross  ami  unconstitutional  violation  of 
the  law.  It  was  further  contended  that  the  Spinning  House  was  not  a  tit  and  proper 
gaol  for  the  vice-chancellor  to  commit  to;  and  that  the  depriving  the  plaintiff  of  her 
[536]  clothes,  and  substituting  the  prison  garb,  was  an  unreasonable  and  improper 
violation  of  the  liberty  of  the  subject.  It  was,  however,  admitted  by  the  plaintiff's 
counsel  that  the  vice-chancellor  had  throughout  the  proceedings  complained  of  acted 
bonS  lide  and  according  to  the  best  of  his  judgment  and  discretion. 

<  hi  the  part  of  the  defendant,  it  was  submitted,  that,  assuming  the  evidence  given 
on  the  part  of  the  plaintiff  to  be  true,  it  sustained  all  the  material  allegations  in  the 
defendant's  pleas  ;  and  that  the  vice-chancellor,  having  acted  throughout  in  the 
capacity  of  judge  of  a  court  of  record,  and  having  as  such  adjudicated  to  the  best  of 
his  judgment  upon  a  matter  within  his  jurisdiction  brought  before  him  for  judicial 
determination,  no  action  could  be  maintained  against  him  in  respect  of  anything  so 
done  by  him,  however  mistaken  he  might  have  been  either  in  respect  of  fact  or  of  law. 

The  learned  judge,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him  upon  this  ground,  left  the  case  to  the  jury,  elaborately  reviewing  the  facts 
and  the  arguments  urged  on  the  one  side  and  on  the  other,  and  laying  down  the  law 
substantially  as  follows  : — 

Before  I  proceed  to  consider  the  questions  of  law  which  are  raised  by  the  record, 

what  the  said  culprit  had  to  allege  in  her  defence,  I  did  adjudge  to  be  true:  These 
are,  therefore,  to  require  and  command  you  to  receive  into  your  custody  the  said 
culprit,  and  her  safely  to  keep  in  your  said  Spinning  House  for  fourteen  days.  Given 
under  my  hand  and  seal  the  30th  day  of  January,  1860. 

"  Latimer  Neville,  Master  of  Magdalene 
College,  and  Vice-Chancellor  of  the 
University  of  Cambridge." 
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and  upon  which  your  verdict  will  depend,  I  will  draw  your  attention  to  that  which 
was  last  alluded  to  by  the  counsel  for  the  plaintiff,  viz.  whether  the  vice-chancellor 
could  lawfully  commit  the  plaintiff  without  a  warrant  ;  and  whether  the  Spinning- 
House  was  a  fit  and  convenient  place  for  him  to  commit  to,  and  whether  the  change 
of  the  plaintiffs  clothes  to  the  prison  dress  was  reasonable  discipline.  As  to  the 
committing  without  a  warrant,  it  is  my  duty  to  tell  you  that  no  warrant  at  all  was 
necessary,  but  that  the  vice-chancellor  had  authority  to  hear  the  parties,  and  to  make 
the  committal  by  word  [537]  of  mouth.  As  to  whether  the  gaol  was  a  lit  and  proper 
place,  and  the  change  of  clothes  a  reasonable  discipline,  I  shall  leave  you  to  say  :  but 
still  I  should  submit  to  your  consideration,  that,  if  the  authorities  at  Cambridge  have 
the  right  to  commit,  and  the  place  in  question  has  been  a  known  prison  of  the 
university  as  far  back  as  memory  can  go,  and  that  prison  is  regulated  by  the  secretary 
of  state  and  under  the  surveillance  of  the  government  inspector,  it  would  be  a  very 
strong  thing  to  say  that  the  vice-chancellor  of  the  university  can  be  made  liable  in 
trespass  for  committing  a  party  to  a  gaol  so  regulated  and  so  inspected.  Whatever  may 
be  the  result  of  your  opinion  upon  the  two  main  points,  I  will  ask  you  to  say  what 
damages  you  think  the  plaintiff  entitled  to  in  case  the  vice-chancellor  has  not  power 
to  commit  without  a  warrant:  and,  in  that  case,  I  will  reserve  leave  to  the  plaintiff  to 
move  to  enter  the  verdict  for  her  for  such  damages  as  you  may  contingently  assess. 

1  now  proceed  to  address  myself  to  the  main  points  for  your  consideration.  The 
plaintiff  complains  that  she  was  unlawfully  imprisoned  by  the  defendant.  The  defen- 
dant for  his  justification  relies  upon  the  charter  of  Queen  Elizabeth,  which,  being 
confirmed  by  act  of  parliament,  is  as  much  the  law  of  the  land  as  any  other  law, — 
that  is,  for  the  local  government  of  Cambridge.  Now,  by  the  words  of  that  charter 
or  law,  it  is  provided,  amongst  other  things,  that  "  it  shall  be  lawful  for  the  vice- 
chancellor  and  his  successors,  by  themselves  and  by  their  deputies  and  servants  from 
time  to  time,  as  well  by  night  as  by  day,  at  their  pleasure,  to  make  scrutiny,  search, 
and  inquiry  in  the  town  of  Cambridge  and  in  the  suburbs  for  all  common  women, 
vagabonds,  and  other  persons  suspected  of  evil,  coming  into  the  town  : "  and  then  the 
charter  goes  on  to  say  that  all  persons  who  upon  such  search  shall  be  [538]  found  guilty 
or  suspected  of  evil,  they  may  imprison  by  their  bodies  as  they  shall  think  fit.  The 
reason  of  the  law  it  is  only  material  to  consider  in  so  far  as  it  bears  upon  its  interpreta- 
tion. Considering  the  age  and  condition  of  the  persons  who  are  assembled  at  the 
university,  it  is  obvious  that  somewhat  stringent  regulations  were  necessary  to  protect 
and  control  their  intercourse  with  the  rest  of  the  world  while  intrusted  to  its  care, — 
and  especially  to  guard  them  against  that  species  of  attraction  to  which  the  words  of 
the  charter  I  have  adverted  to  more  particularly  point :  and  this  may  well  account 
for  the  very  wide  expressions  used,  not  confining  it  to  common  women  and  vagabonds," 
but  extending  the  power  given  to  the  vice-chancellor  and  his  officers  to  "persons 
suspected  of  evil."  I  need  not,  however,  commit  myself  to  an  exact  exposition  of 
the  law  contained  in  this  charter,  because  the  legal  advisers  of  the  defendant  have 
expressly  stated  in  the  pleas  which  have  been  put  upon  the  record  the  construction 
of  it  upon  which  they  rely.  The  allegation  in  the  third  and  more  material  plea  is, 
that  the  proctors,  "being  officers  and  servants  of  the  said  chancellor,  masters,  and 
scholars,  and  by  their  command,  having,  upon  a  certain  scrutiny,  search,  and  inquiry 
in  the  aforesaid  town  and  suburbs  of  Cambridge,  found  the  plaintiff  and  divers  other 
woman  assembled  together  in  a  certain  carriage,  in  company  with  certain  scholars  of 
the  said  university,  in  a  certain  public  street  in  the  said  town,  and  then  reasonably 
suspecting  I  he  plaintiff  of  evil,  that  is  to  say,  of  so  being  in  company  with  the  said 
.scholars  for  idle,  disorderly,  and  immoral  purposes,  had,  as  such  officers  and  servants, 
and  by  such  command,  arrested  and  apprehended  the  plaintiff,  and  brought  her  before 
the  defendant,  then  being  the  vice-chancellor  of  the  said  university,  in  order  Eor  her 
examination  touching  ami  concerning  the  premises,"  itc. 

[539]  |  His  Lordship  then  proceeded  to  observe  upon  the  evidence  to  support  that 
plea,  remarking  that  all  the  material  allegations  therein  were  established  by  the 
statement  of  the  plaintiff  herself,  except  that  which  related  to  the  plaintiff's  being 
found  in  company  with  the  scholars  for  idle,  disorderly,  and  immoral  purposes,  and 
so  being  reasonably  suspected  of  evil:  and  he  told  them,  that,  in  order  to  sustain  the 
plea,  it  was  not  necessary  that  there  should  have  been  a  preconcerted  intention  on 
the  part  of  all  or  any  of  the  parties  concerned  to  commit  any  immorality  ;  but  that 
it  was  enough  if  the  circumstances  in  which  they  were  found  were  such  as  fairly  to 
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lead  to  the  belief  on  the  part  of  the  proctors  that  immorality  was  likely  to  result 
therefrom.] 

A  great  deal  has  been  said  by  the  counsel  for  the  plaintiff  about  the  vice-chancellor 
not  having  heard  or  examined  anybody  on  oath.  For  the  purpose  of  to-day,  I  lay  it 
down  to  you  as  law  that  the  vice-chancellor  was  not  bound  to  administer  an  oath,  and 
that  the  information  of  the  proctors  and  the  examination  of  the  plaintiff  herself  was 
a  sufficient  hearing  and  examination  to  warrant  him  in  committing  her  to  prison  as 
he  did. 

His  Lordship  concluded  by  leaving  three  questions  to  the  jury, — first,  whether 
the  proctors  and  the  vice-chancellor  had  reasonable  cause  of  suspicion  that  the  plaintiff 
was  in  company  with  the  under-graduates  for  idle,  disorderly,  and  immoral  purposes, 
— secondly,  whether  the  vice-chancellor  duly  heard  and  examined  the  plaintiff, — 
thirdly,  whether  the  place  of  imprisonment  and  treatment  of  the  plaintiff  therein 
were  proper  and  reasonable. 

The  jury,  after  considerable  hesitation,  and  after  a  long  discussion  had  taken  place 
between  them  and  the  court  and  the  respective  counsel,  found  that  the  proc-[540]-tors 
had  reasonable  cause  for  suspicion  ;  and,  in  respect  of  the  hearing  and  examination  of 
the  plaintiff',  that  the  defendant  had  not  made  due  inquiry  into  her  character,  and 
that  the  punishment  was  undeserved  :  but  that  the  complaint  of  the  prison  and  the 
treatment  therein  was  unfounded. 

After  some  further  discussion  as  to  the  effect  of  this  finding  of  the  jury,  his  Lord- 
ship directed  a  verdict  to  be  entered  for  the  plaintiff,  at  the  same  time  intimating  an 
opinion  that  it  was  an  imperfect  verdict.     The  jury  assessed  the  damages  at  40s. 

Edwin  James,  Q.  C,  in  Easter  Term  last,  moved,  on  behalf  of  the  plaintiff,  for  a 
new  trial  on  the  ground  of  misdirection  on  the  part  of  the  learned  judge  in  telling 
the  jury  that  a  warrant  in  writing  for  the  commitment  of  the  plaintiff  was  not  neces- 
sary (Ex park  Gray,  2  1).  &  L.  539) ;  and  also  in  the  construction  put  upon  the  charter 
(as  to  which  he  submitted  that  "persons  suspected  of  evil "  did  not  mean  "persons 
who  had  placed  themselves  in  such  a  position  that  their  acts  might  result  in  evil,"  but 
"persons  whose  previous  conduct  and  character  rendered  them  objects  of  reasonable 
suspicion,"  which  was  not  pretended  to  be  the  case  with  the  present  plaintiff');  and  in 
omitting  to  tell  the  jury  that  there  was  no  legal  hearing  and  examination  of  the 
plaintiff'  by  the  defendant  before  her  commitment  (as  to  which  he  submitted  that 
every  hearing  must  be  conducted  according  to  known  legal  principles,  the  witnesses 
in  support  of  a  charge  being  examined  in  the  presence  of  the  accused, — a  right 
recognized  by  the  2nd  section  of  the  Prisoners'  Counsel  Act,  6  &  7  W.  4,  c.  114,  and 
the  case  of  The  Kiwi  v.  Crowther,  1  T.  It.  125) ;  and  also  in  omitting  to  tell  the  jury 
that  the  gaol  in  question  was  a  private  gaol,  and  that  the  defendant  had  no  right  to 
commit  the  [541]  plaintiff'  thereto.  He  also  moved  for  a  new  trial  on  the  ground  of 
the  inadequacy  of  the  damages. 

The  court  suspended  its  decision  upon  this  motion  until  the  defendant  should  have 
moved  to  enter  the  verdict  for  him  pursuant  to  the  leave  reserved  to  him  at  the  trial, 
: — as  to  which,  vide  ante,  p.  536. 

Sir  Fitzroy  Kelly,  Q.  C,  on  a  subsequent  day,  moved  on  the  part  of  the  defendant, 
for  a  rule  to  shew  cause  why  the  verdict  should  not  be  entered  for  him  upon  the 
above  finding.  He  submitted  that  the  imprisonment  complained  of  was  a  judicial  act 
by  the  defendant,  a  judge  of  a  court  of  record,  acting  bona  fide  in  a  matter  in  which 
he  had  jurisdiction,  and  therefore  not  the  subject  of  an  action,  even  though  he  erred 
in  point  of  fact  or  of  law,  or  had  been  wanting  in  prudence  or  discretion  :  and  he 
referred  to  Groenvelt  v.  Burwell,  1  Salk.  200,  396,  3  Salk.  354,  12  Mod.  386,  Holt,  184, 
395,  Comb.  76,  1  Lord  Raym.  213,  454,  Carth.  421,  491,  Hamond  v.  HouaU,  1  Mod. 
184,  2  Mod.  218,  Oarnett  v.  Ferrand,  6  B.  &  C.  611,  9  I).  &  K.  657,  and  Ex  part,:  Death, 
18  Q.  B.  647. 

Erie,  C.  J.,  suggested  that  a  rule  nisi  should  be  granted  upon  the  points  urged 
by  Sir  F.  Kelly,  and  that,  upon  the  discussion  of  that  rule,  the  plaintiff'  should  be  at 
liberty  to  urge  the  several  points  upon  which  she  relied, — saving  as  to  the  amount  of 
damages.     The  rule  was  ultimately  drawn  up  as  follows : — 

"  It  is  ordered  that  the  plaintiff,  upon  notice  of  this  rule  to  be  given  to  her  or  her 
attorney,  shall  shew  cause  to  this  court,  on,  &c,  why  the  verdict  found  on  the  trial 
of  this  cause  at,  &c  should  not  be  set  aside,  and  instead  thereof  a  verdict  be  entered 
for  the  defendant,  pursuant  to  leave  reserved,  on  the  grounds, — [542]  first,  that  the 
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defendant  acted  as  a  judge,  and  is  not  liable  t"  an  action,  -secondly,  that  the  finding 

of  the  jury,  except  where  in  favour  of  the  defendant,  is  immaterial :  the  said  plaintiff 
being  at  liberty,  on  such  cause  being  shewn  as  aforesaid,  to  raise  any  points  contended 
for  by  the  plaintiff  on  the  motion  already  made  to  the  court  on  behalf  of  the  said 
plaintiff, — each  of  the  said  parties  being  at  liberty  to  appeal  on  all  questions  fit  for 
the  court  of  error :  And  it  is  further  ordered,  that,  at  the  time  of  such  cause  being 
shewn  as  aforesaid,  the  said  plaintiff'  shall  be  at  liberty  to  insist, — first,  that  the  judge 
presiding  at  the  said  trial  misdirected  the  jury  in  holding  that  a  warrant  in  writing 
was  not  necessary, — secondly,  that  the  said  judge  put  a  wrong  construction  upon  the 
charter,  -  thirdly,  that  he  ought  to  have  told  the  jury  that  there  was  no  legal  hearing 
or  examination  by  the  vice-chancellor, — fourthly,  that  he  ought  to  have  told  the  jury 
that  the  prison  in  question  was  a  private  gaol,  and  that  the  vice-chancellor  had  no 
right  to  commit  to  it :  the  said  plaintiff  to  be  in  the  same  position  as  to  setting  aside  the 
said  verdict  found  in  this  cause,  or  appealing  to  the  court  of  error,  as  though  a  separate 
rule  had  been  granted  by  the  court  to  the  said  plaintiff  on  the  grounds  above  men- 
tioned." 

Lush,  Q.  C,  Welsby,  and  Couch,  in  Easter  Term  last,  shewed  cause.  They  sub- 
mitted, that  the  legal  effect  of  the  finding  of  the  jury  was,  a  negation  of  the  material 
part  of  the  third  plea,  to  sustain  which  it  was  essential  for  the  defendant  to  shew  that 
lie  had  duly  heard  and  examined  and  was  satisfied  of  the  guilt  of  the  accused  (The 
Kin  i  x.  Simpson,  1  Stra.  45,  Capl  v.  Chill,  2  C.  &  J.  558,  per  Lord  Tenterden  in 
Hush  a  v.  Came,  3  B.  &  C.  649,  652,  5  D.  &  R.  558):  that  there  cannot  legally  be  an 
imprisonment  without  a  record  or  a  con-[543]-viction  and  a  warrant  (Paley  on  Con- 
victions, 215,  388,  1  Hale's  P.  C.  583,  The  King  v.  Beck,  1  Stra.  127,  per  Yates,  J.,  in 
Strickland  v.  Ward,  7  T.  R.  631,  n.,  633,  n.,  Ex  parte  Bassett,  6  Q,  B.  481,  1  New  Sess. 
Cas.  337,  In  re  Nesbett,  1  New  Sess.  Cas.  366,  PrickeU  v.  Gratrex,  8  Q.  B.  1021,  2  New 
Sess.  Cas.  4  2!)),  which  warrant  must  exist  at  the  time,  and  cannot  be  drawn  up  after- 
wards (Mostyn  v.  Fabrigas,  1  Cowp.  161,  Hutchinson  v.  Lowndes,  4  B.  &  Ad.  118), 
though  a  conviction  may  :  that  the  charter  granted  by  Queen  Elizabeth  to  the 
university,  or  the  statute  which  confirmed  it,  did  not  invest  the  vice-chancellor  with 
the  authority  of  a  judge  of  a  court  of  record,  nor  was  the  plea  framed  on  that 
supposition  :  that,  though  ordinarily  none  but  a  court  of  record  can  punish  by  fine 
and  imprisonment  (Dr.  Bonham's  case,  4  Co.  Rep.  355,  Beecher's  case,  S  Co.  Rep.  260), 
yet  the  mere  power  to  fine  and  imprison  docs  not  per  se  constitute  a  court  of  record  : 
and  that  the  Spinning  House  was  not  a  legal  place  of  imprisonment, — Bacon's 
Abridgment,  Gaol  and  Gaolers  (A.);  and  see  the  23  H.  8,  c.  3,  and  5  &  6  W.  I, 
c.  38(a). 

Sir  Fitzroy  Kelly,  Q.  C,  O'Malley,  Q.  ft,  and  Denman,  Q.  G,  in  support  of  the 
rule,  contended  in  substance  as  follows : — That  the  defendant  was  entitled  to  a  verdict 
upon  the  evidence  as  it  stood  at  the  close  of  the  plaintiff's  case  ;  that  the  vice-chancellor 
acted  as  a  judge  of  a  court  of  record,  though  with  a  limited  jurisdiction,  and  was 
protected  in  all  he  did  ;  and  that  the  objections  urged  on  the  part  of  the  plaintiff, 
whether  in  an  action  for  false  imprisonment,  or  on  a  motion  for  [544]  a  writ  of  habeas 
corpus  to  discharge  the  plaintiff  from  custody,  were  equally  void  of  foundation, — 
citing  Gwinne  v.  Poole,  2  Lutw,  935,  1560,  Groenvelt  v.  Burwell,  1  Salk.  200,  Comb.  76, 

1  Lord  Etaym.  1 5 1,  Carth.  121,  191,  Godfrey's  case,  II  Co.  Rep.  42,  Tlie  case  of  Conspiracy 
(Floyd  v.  Barker),  12  Co.  Rep.  21,  Bushell's  case,  1  Mod.  119,  Hammd  v.  Howell,  1  Mod. 
184,  2  Mo.l.  218,  Mostyn  v.  Fabrigas,  I  Cowp.  161,  Colder  v.  Halkett,  3  Moore's  P.  C. 
28,  Taaffi   v.  Lord  Dovmes,  3  Moore's  P.  ft  36,  n.,  Doswell  v.  Tmpey,  1    I'..  &  G.    163, 

2  l>.  &  R.  350,  Dicas  v.  Lord  Brougham,  6  < '.  &  P.  249,  Case  of  the  Marslvalsea,  LO  Co. 
Rep.  64,  Houlden  v.  Smith,  |  i  Q.  B.  841,  Garneti  v.  Ferrand,  6  1'..  .V  G.  611,  '.)  I>.  .V  R. 
fi.'iT,  Tozer  v.  Child,  7  Ellis  .V  II.  377,  Cave  v.  Mountain,  I  M.  &  G.  257,  I  Scott,  N.'R. 
132,  Hutchinson  \.  Lowndes,  -I  I'..  &  Ad.  1 18,  Ackerley  v.  Parkinson,  ■"•  M.  .\  Selw.  I  I  I, 
77/.    King  v.   Barker,  1    East,  185,  Massey  v.  Johnson,  12  East,  67,  82,  Gray  v.  Co 

16  East,  13,  BrUtaim  v.  Kinnaird,  I  Brod.  .V  B.  !•">:;,  I  -I.  B.  Moore  50,  Hawk.  I'.  G, 
bonk  2,  c.  16,  ss.  ■'!,  12,  3  Bl.  Com.  21,  25:  That  the  finding  that   the  vice-chancellor 

("i  Their  was  a  second  action  arising  out  of  the  same  transaction,  Evett  v.  Neville, 
which  it  was  arranged  should  abide  the  even!  of  Kemp  v.  Neville.  Upon  the  argu- 
ment of  the  rule  in  this  case,  Naylor  (with  whom  was  Hawkins,  Q,  ('.)  was  heard  on 
behalf  of  the  plaintiff  in  that  case. 
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did  not  make  due  inquiry  as  to  the  plaintiff's  character  of  the  persons  to  whom  she 
referred,  was  altogether  idle  and  immaterial ;  for  that,  assuming  he  was  wrong  in 
this  respect,  it  would  amount  to  nothing  more  than  an  improper  rejection  of  evidence, 
which  never  could  be  suggested  to  form  a  ground  of  action  against  the  judge  :  That, 
as  to  the  warrant,  if  necessary,  the  existence  of  a  valid  warrant  at  the  time  would 
lie  presumed,  and  that,  at  all  events,  the  formal  warrant  afterwards  drawn  up  was 
sufficient :  That,  as  to  the  prison,  if  that  was  a  question  for  the  jury,  they  had 
disposed  of  it  by  finding  that  it  was  a  reasonably  fit  and  proper  place,  and,  if  a 
question  of  law,  the  evidence  shewed  it  to  be  a  legal  one  :  Smith  v.  Hillier  and  Gierke, 
Cro.  Eliz.  167,  Ex  [54S]parte  Evans,  8  T.  R.  172 :  And  that  the  mere  commitment  to 
a  wrong  gaol  was  not  the  subject  of  an  action.     Com.  Dig.  Imprisonment  (B.). 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  it  has  been  contended,  on  behalf  of  the  defendant,  that  the  rule  to 
enter  a  verdict  for  him  should  be  made  absolute,  either  on  the  leave  reserved  at  the  trial 
upon  the  close  of  the  plaintiffs  case,  or  on  the  finding  of  the  jury  :  and  we  are  of 
opinion  that  he  is  entitled  to  succeed  on  each  of  these  grounds. 

The  declaration  was  for  imprisonment. 

The  plea  set  out  the  charter,  which  impowered  the  university,  by  their  officers, 
to  make  search  in  the  town  of  Cambridge  for  common  women  and  other  persons 
suspected  of  evil,  and  all  such  persons  as  they  should,  upon  such  search,  find  guilty 
or  suspected  of  evil,  to  punish  by  imprisonment  or  otherwise  as  to  the  chancellor  or 
vice-chancellor  should  seem  fit.  The  plea  then  proceeded  to  allege  that  the  charter 
aforesaid  had  been  confirmed  by  statute  as  fully  as  if  it  had  been  repeated  verbatim 
therein  ;  and  that  the  proctors,  by  command  of  the  university,  on  a  search  in  Cambridge, 
found  the  plaintiff  and  other  women  assembled  in  a  carriage,  in  company  with  some 
scholars  of  the  university,  and  then  reasonably  suspecting  the  plaintiff  of  evil, — that 
is,  of  so  being  in  company  with  the  said  scholars  for  idle,  disorderly,  and  immoral 
purposes, — apprehended  the  plaintiff,  and  brought  her  before  the  defendant,  the  vice- 
chancellor,  in  order  for  her  examination  touching  the  premises  ;  whereupon  the  defen- 
dant did  hear  and  examine  the  plaintiff,  and  was  satisfied  of  the  matters  aforesaid, 
and  caused  her  to  be  punished  by  imprisonment  in  a  fit  and  proper  place  of  con- 
finement. 

[546]  The  replication  admitted  the  statute,  and  took  issue  upon  the  rest  of  the  plea. 

The  plaintiff  in  her  evidence  stated  that  she  had  been  apprehended  under  the 
circumstances  alleged  in  the  plea,  and  brought  before  the  vice-chancellor  by  the 
proctors,  and  that  the  vice-chancellor  made  inquiries  of  her  respecting  the  said  cir- 
cumstances, and  heard  her  answers  and  her  request  that  reference  might  be  made  to 
some  persons  for  her  character,  and  then  pronounced  sentence  of  imprisonment  for 
fourteen  days  in  the  Spinning  House,  where  she  was  subjected  to  the  treatment  com- 
plained of  in  the  declaration,  the  same  being,  as  far  as  appeared,  the  usual  course. 
She  also  stated  that  she  had  no  disorderly  or  immoral  purpose  ;  that  the  charge  was 
not  made,  and  the  witnesses  were  not  examined,  in  her  presence  ;  that  no  inquiry  was 
made  of  the  persons  to  whom  she  had  referred  fur  her  character  ;  that  there  was  no 
examination  of  any  one  upon  oath ;  and  that  there  was  no  warrant  of  commitment, 
as  far  as  appeared  to  her. 

The  other  witnesses  for  the  plaintiff  corroborated  those  statements,  and  added 
nothing  that  is  relevant  to  the  present  inquiry. 

An  admission  was  made  by  the  plaintiff's  counsel,  that  the  defendant,  as  vice- 
chancellor,  had  throughout  the  proceedings  complained  of,  acted  according  to  the  best 
of  his  judgment  and  discretion. 

The  counsel  for  the  defendant  thereupon  contended,  that,  on  the  assumption  of 
this  evidence  being  true,  all  the  material  allegations  in  the  plea,  which  were  put  in 
issue  by  the  replication,  were  proved  thereby  ;  that  there  was  no  question  of  fact  for 
the  jury,  and  that  therefore  they  ought  to  be  directed  to  give  their  verdict  for  the 
defendant. 

The  substance  of  the  contention  was,  that  this  evidence  proved  that  the  vice- 
chancellor  acted  throughout  [547]  in  the  capacity  of  a  judge,  holding  office  under  the 
charter,  and  adjudicating,  according  to  the  best  of  his  judgment,  upon  a  question 
within  his  jurisdiction,  brought  before  him  for  judicial  determination  ;  and  that,  if 
this  was  true  in  fact,  it  followed  that  in  law  no  action  of  trespass  could  be  sustained 
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against  him,  as  judge,  for  anything  so  done  by  him  in  thai   capacity,  although  there 
might  he  a  mistaken  opinion  in  respect  either  of  fact  or  of  law. 

Upon  this  point  leave  was  reserved  to  the  defendant  to  move  to  enter  the  verdict 
for  him. 

In  pursuance  of  this  leave,  this  rule  was  obtained  ;  and,  after  careful  attention  to 
the  arguments  and  authorities,  we  have  come  to  the  conclusion  that  it  should  he  made 
absolute. 

We  are  of  opinion,  that,  as  the  charter  in  express  terms  invests  the  vice-chancellor 
with  authority  to  punish,  by  imprisonment  or  otherwise  as  he  should  think  tit,  he 
thereby  became  invested  with  judicial  authority,  and  a  judge  of  record,  and  entitled 
to  all  the  protection  attached  by  law  to  the  judicial  office :  and,  although  it  does  not 
appeal-  to  us  to  be  essential  for  the  defence  to  rely  on  his  being  a  judge  of  a  court  of 
record,  we  are  of  opinion,  that,  when  he  was  so  impowered,  he  thereby  became  a  judge 
of  a  court  of  record,  entitled  to  the  protection  attached  by  law  to  that  office.  One 
important  practical  consequence  resulting  from  the  vice-chancellor  being  considered  as 
a  judge  of  a  court  of  record  is  this,  that  the  proceedings  before  him  can  be  proved  or 
disproved  by  the  record  thereof  only,  which  record  may  be  made  up  at  any  time, 
whenever  it  may  become  necessary  to  establish  an  issue  duly  raised. 

In  the  present  case,  the  plaintiff  took  issue  upon  the  facts  tried  by  a  jury,  and  did 
not  take  any  issue  upon  the  record  of  the  alleged  proceedings,  which  [548]  would  be 
properly  triable  by  the  court  upon  inspection  of  the  record  after  it  had  been  brought 
here  by  certiorari. 

We  are  further  of  opinion  that  the  jurisdiction  to  hear  and  determine  and  pass 
sentence  of  imprisonment  attached  when  the  proctors,  being  officers  of  the  university, 
brought  before  the  vice-chancellor  for  adjudication  a  person  found  by  them  in  Cambridge, 
and  apprehended  by  them  there  as  being  a  person  suspected  of  evil,  within  the  meaning 
of  the  chatter  ;  that,  as  the  charter  defines  no  form  of  proceeding,  either  for  the  hearing, 
or  the  determination,  or  the  committal,  an  action  of  trespass  could  not  be  sustained 
fur  any  of  the  judicial  acts  complained  of.     The  authorities  support  this  opiuion. 

The  ease  of  Groenvelt  v.  Burwell,  1  Ld.  Baym.  4.r)4,  bears  a  strong  analogy  to  the 
present.  There,  the  declaration  was  for  false  imprisonment.  The  justification  shewed 
that  a  charter  of  Henry  VIII.,  confirmed  by  statute,  invested  the  censors  of  the  College 
of  Physicians  with  authority  to  supervise  all  physicians  practising  medicine  in  London, 
and  to  punish  them  for  bad  practice,  by  fine  and  imprisonment;  that  the  plaintiff 
used  the  faculty  of  medicine  in  London,  and  attended  a  patient,  and  treated  her 
unskilfully  ;  that  a  complaint  was  made  to  the  (-elisors,  who  inquired  into  it,  and  heard 
witnesses  and  the  plaintiff,  and  adjudged  him  guilty  of  bad  practice,  and  sentenced 
him  to  imprisonment.  The  plaintiff  argued  that  the  plea  was  bad  because  it  did  not 
shew  sufficient  jurisdiction  in  the  censors.  But  Holt,  C.  J.,  delivering  the  judgment 
of  the  court,  decided  that  the  censors  had  entitled  themselves  to  a  sufficient  jurisdic- 
tion,— first,  over  the  person  of  the  plaintiff,  because  he  had  practised  in  London, — 
secondly,  over  the  subject  matter,  viz.  the  unskilful  administration  of  physic, — thirdly, 
over  the  fact  for  [549]  which  he  was  punished,  because  it  was  committed  within  the 
jurisdiction,  viz.  in  London  :  and  he  goes  on  to  say,  that,  where  a  man  has  jurisdiction 
over  another  man  in  all  these  particulars,  it  is  apparent,  that,  whether  the  matter  of 
fact  be  such  as  is  alleged  or  not,  it  is  not  traversable,  but  the  plaintiff  is  concluded. 
This  judgment  applies  to  the  plea  now  in  question.  The  vice-chancellor  has  the  same 
[lower  of  adjudication  over  the  persons  apprehended  in  Cambridge  by  the  proctors,  as 
the  ceil  "is  had  over  persons  practising  medicine  in  London;  also  the  same  power 
over  the  subject  matter,  viz.  the  liability  of  the  plaintifl  to  be  apprehended  cm  the 
grouud  stated  in  the  plea,  as  the  censors  had  over  the  unskilful  administrators  of 
physic;  also  the  same  power  in  respeel  of  the  place,  viz.  Cambridge,  as  the  censors 
had  in  respect  of  London,     Lord  Holt  further  says  that  the  fact  of  which  the  plaintiff 

convicted  is  not  traversable,  because  the  authority  of  the  defendants  is  absolute  to 
hear  and  determine  the  offence,  and  that  persons  who  are  judges  by  law  shall  uol  be 
liable  to  have  their  judgments  examined  in  actions  brought  against  them,  lie  further 
shews,  by  authorities,  that  a  jurisdiction  t"  line  and  imprison,  created  by  statute,  is  a 
court  of  record.  Upon  these  principles,  he  answers  all  the  objections  made  in  that 
case  tn  the  course  of  proceeding,  and,  among  others,  the  objection  that  the  witnesses 
had  not   been  examined  on  oath. 

Tile  rule  that  a  judicial  officer  cannot  be  sued  for  an  adjudication  according  to  the 


568  KEMr    V.   NEVILLE  10  C.  B.  (N.  S)  550. 

best  of  his  judgment  upon  a  matter  within  his  jurisdiction,  and  also  the  rule  that  a, 
mutter  of  fact  so  adjudicated  by  him  cannot  be  put  in  issue  in  an  action  against  him, 
have  been  uniformly  maintained.  We  shall,  therefore,  only  refer  shortly  to  some 
other  cases  shewing  the  variety  of  occasions  on  which  these  rules  have  been  applied  : 
and  [550]  we  begin  with  the  justly-celebrated  judgment  of  Powell,  J.,  in  Gwyruru  v. 
Pooh,  2  Lutw.  387.  There,  the  defendant  was  held  not  to  be  liable  in  trespass,  although, 
as  judge  of  an  inferior  court,  he  had  caused  the  plaintiff  to  be  arrested  in  an  action 
where  the  cause  of  action  arose  out  of  his  jurisdiction  ;  and,  although  the  capias  was 
issued  without  previous  summons,  and  was  not  made  returnable  at  a  certain  time,  yet 
he  was  justified  because  he  acted  as  judge  in  a  matter  over  which  he  had  reason  to 
believe  that  he  had  jurisdiction.  In  Floyd  v.  Barker,  12  Co.  Rep.  223,  the  judge  and 
the  grand  jury  were  held  not  liable  to  be  sued  in  the  Star  Chamber  for  a  conspiracy 
in  respect  of  their  acts  in  court,  in  convicting  of  felon}'.  In  Hamcmd  v.  Jlourll,  2  Mod. 
219,  the  judge  who  committed  for  an  alleged  contempt,  under  a  warrant  shewing  that 
in  truth  no  contempt  had  been  committed,  was  held  not  liable  in  trespass,  because  he 
had  jurisdiction  over  the  question,  and  his  mistaken  judgment,  together  with  the  void 
warrant  founded  thereon,  was  no  cause  of  action.  In  Cave  v.  Mountain,  1  Scott,  N.  R. 
132,  1  M.  &  G.  257,  the  justice  who  committed  the  plaintiff  on  an  information  which 
contained  no  legal  evidence  either  of  any  offence  or  of  the  plaintiffs  participation  in 
that  which  was  supposed  to  be  an  offence,  was  held  not  to  be  liable  in  tiespass,  because 
the  information  was  considered  to  be  directed  against  an  offence  over  which  the  justice 
had  jurisdiction,  if  there  had  been  any  proof  thereof.  In  Metcalfe  v.  Hodson,  Hutton, 
120,  the  defendant  was  held  not  liable  for  taking  insufficient  bail  in  a  cause  in  a  local 
court,  because  in  that  court  it  was  a  judicial  act  by  him.  In  GarneU  v.  Ferrand, 
6  B.  &  C.  615,  9  D.  &  R.  657,  the  coroner  who  removed  the  plaintiff  from  the  place 
of  an  inquest  was  held  not  liable  in  trespass,  as  the  removal  was  ordered  by  him  in  a 
[551]  judicial  capacity.  In  To:tr  v.  Child,  7  Ellis  &  11  377,  the  churchwarden  was 
held  not  liable  for  refusing  a  lawful  vote  in  a  vestry,  because,  although  he  was  acting 
partly  in  a  ministerial  capacity  in  receiving  the  votes,  yet  he  was  also  acting  partly 
in  a  judicial  capacity  in  refusing  a  vote,  and  in  that  capacity  he  was  not  liable  for  a 
mistake,  if  he  acted  according  to  the  best  of  his  judgment.  In  Calder  v.  Halkett, 
3  Moore,  F.  C.  28,  the  magistrate  having  jurisdiction  over  Asiatics  in  Bengal,  but  not 
over  Europeans,  was  held  not  liable  in  trespass  for  an  apprehension  of  the  plaintiff 
under  a  warrant  issued  by  him,  he  not  knowing  the  plaintiff  to  be  European.  The 
Privy  Council  say  that  trespass  will  not  lie  for  a  judicial  act  without  jurisdiction, 
unless  the  judge  had  the  means  of  knowing  the  defect  of  jurisdiction  :  and  it  lies  on 
the  plaintiff  in  every  case  to  prove  that  fact.  In  Houhkn  v.  Smith,  14  Q.  B.  811,  the 
judge  of  the  county-court  was  held  liable  in  trespass  because  he  was  within  the  exception 
thus  laid  down,  and  had  the  means  of  knowing  that  he  had  no  jurisdiction.  In  Taaffe 
v.  Lord  Dovmes,  3  Moore,  P.  C.  36,  n.,  the  judge  was  justified  by  a  plea  in  trespass 
shewing  a  warrant  issued  by  him  in  his  capacity  of  judge,  although  the  plea  did  not 
shew  that  the  warrant  was  lawful,  but  was  purposely  confined  to  the  right  of  a  judge 
to  protection.     See  the  judgment  of  Fox,  J.,  id.  50. 

Throughout  these  cases,  and  many  others,  the  vital  importance  of  securing 
independence  for  every  judicial  mind  is  earnestly  recognized.  The  principle  applies 
in  its  full  extent  to  the  judicial  duty  to  be  performed  by  the  vice-chancellor,  and  he 
is  therefore  entitled  to  the  same  protection.  As  the  defendant  had  jurisdiction  in 
respect  of  the  matter,  and  the  person,  and  the  place,  it  does  not  appear  to  us  to  be 
essential  to  rely  on  his  being  a  judge  of  a  court  of  record  :  but  we  add  [552]  some 
further  authorities  shewing  that  the  power  to  imprison  made  him  a  judge  of  record. 

The  statute  of  Westminster  2  impowered  certain  auditors  to  imprison  bailiffs  who 
should  be  in  arrear  in  their  accounts.  Lord  Coke  sa}'s  by  this  act  the  auditors  are 
judges  of  record  :  2  Inst.  380.  In  Godfrey's  ruse,  1 1  Co.  Rep.  43  b.,  it  is  said  no  court 
ran  line  or  imprison  which  is  not  a  court  of  record.  In  Beecher's  case,  8  Co.  Rep.  58, 
it  is  said,  "Nulla  curia  qiue  reeordum  non  habet  potest  imponere  finem,  neque  aliquem 
mandare  carceri,  quia  ista  spectant  tantummodo  ad  curias  de  recordo."  In  the  report 
of  Groenvelfs  case,  under  the  name  of  Dr.  Grenvilh  v.  The  College  of  Physicians,  12  Mod. 
388,  it  is  said,  that,  wherever  there  is  a  power  de  novo  created  by  parliament  to  fine 
and  imprison,  either  of  these  two  makes  it  a  court  of  record.  Although  in  Dr.  Bonhanis 
case,  8  Co.  Rep.  107,  the  same  principle  is  not  affirmed ;  yet  all  that  Lord  Coke  says 
there  extrajudicially  after  deciding  that  the  action  lay,  has  been  doubted  by  Lord 
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Holt  in  Gra  Drill's  case,  and  attributed  to  the  desire  of  Lord  Coke  to  support  a  graduate 
of  Cambridge,  and  to  prevent  what  he  considered  an  affront  of  the  university,  which 
must  be  venerated. 

The  plaintiffs  counsel,  in  shewing  cause  against  this  rule,  relied  mainly  on  objec- 
tions in  relation  either  to  the  hearing,  or  the  warrant,  or  the  prison  :  and  we  proceed 
to  advert  to  each  of  them  in  their  order. 

In  respect  of  the  hearing,  it  appeared  that  the  plaintiff  stated  what  she  chose  in 
answer  to  inquiries  concerning  the  charge;  that  the  vice-chancellor  received  informa- 
tion from  the  proctors  without  oath  ;  and  that  the  persons  to  whom  the  plaintiff 
referred  were  not  sent  for.  As  to  the  inquiries  addressed  to  the  plaintiff,  they  seem 
to  us  to  be  reasonable,  in  order  to  give  her  an  opportunity  of  answering  or  explaining 
the  facts.  After  [553]  hearing  her  answers,  the  vice-chancellor  might  with  reason  be 
satisfied  that  the  facts  existed  on  which  the  proctors  acted,  and  was  justified  in 
adjudicating  thereon.  As  to  receiving  information  not  upon  oath,  there  is  no  express 
provision  in  the  charter  enabling  the  vice-chancellor  to  administer  an  oath  ;  and  the 
cases  shew  that  it  was  not  for  this  purpose  essential  to  do  so.  In  Dr.  Grout  nil's  case, 
the  objection  was  made ;  but  Lord  Holt  was  clear  that  the  omission  to  hear  evidence 
upon  oath  would  not  make  the  defendant  liable  in  trespass:  1  Lord  Kaym.  472.  In 
Basten  v.  Carew,  '■'>  B.  &  C.  653,  5  I).  &,  K.  558,  the  objection  was  made  that  the  magis- 
trates, acting  judicially,  must  proceed  on  evidence  given  under  the  sanction  of  an  oath : 
but  the  court  decided  against  it,  and  held  that,  where  the  statute  creating  the  juris- 
diction did  not  direct  the  justices  to  make  inquiry  upon  oath,  the  court  could  not 
require  it  to  be  done.  In  that  case,  the  statute  related  to  vacant  possession,  to  be 
ascertained  in  great  measure  by  personal  inspection,  and  so  within  the  knowledge 
of  the  justices.  The  jurisdiction  here  in  question  relates  to  matters  supposed  to  come 
within  the  observation  of  the  officers  of  the  university,  upon  a  search  properly  made 
by  them,  and  also  supposed  to  require  a  summary  interference  on  their  part.  Unless 
the  legislature  had  expressly  declared  it,  we  should  not  presume  an  intention  to  make 
evidence  upon  oath  essential  for  this  purpose.  With  respect  to  the  objection  that  the 
defendant  did  not  send  to  the  persons  referred  to  by  the  plaintiff  for  her  character, 
he  was  not  under  any  legal  obligation  so  to  do  ;  it  was  a  matter  for  his  own  discretion  ; 
and,  if  he  acted  therein  according  to  the  best  of  his  judgment,  as  it  was  admitted  that 
he  did,  his  omission  to  make  this  inquiry  was  no  ground  for  maintaining  trespass. 
We  must  add  that  it  would  in  our  opinion  be  most  inconvenient  and  objectionable 
that  the  validity  of  judi-[554]-eial  proceedings  should  depend  on  the  opinion  of  a  jury 
whether  there  had  been  a  sufficient  hearing  of  the  parties  :  and,  indeed,  as  we  have 
already  observed  (ante,  p.  548),  the  question  whether  there  has  been  such  a  hearing, 
must,  in  the  case  of  a  court  of  record,  be  decided  conclusively  by  the  record  itself. 

With  respect  to  the  warrant,  it  was  proved  that  a  writing  was  made  when  the 
plaintiff  was  committed;  but  that  writing  was  nut  produced  by  the  defendant  when 
called  for,  after  notice  to  produce  :  and  we  assume  that  it  was  void  as  a  warrant.  We 
have  before  observed  that,  in  lltuiioml  v.  Ilmnll,  ■_!  Mud.  218,  the  warrant  was  void  on 
the  face  of  it  :  so  it,  was  in  Gro&iwelt  V.  Burmll ;  for,  in  each  case,  the  prisoner  had  been 
discharged  by  habeas  corpus  :  nevertheless,  the  action  did  not  lie  in  either  :  therefore, 
if  a  void  warrant  is  the  same  as  no  warrant,  the  absence  of  a  warrant  would  not  sustain 
i  be  action.  We  would  further  observe  that  all  judges  of  record  have  power  to  commit 
to  the  custody  of  their  officer,  sedente  curia,  by  oral  command,  without  any  warrant 
made  at  the  time.*  This  proceeds  upon  the  ground  that  there  is,  in  contemplation 
of  law,  a  record  of  such  commitment,  which  record  may  be  drawn  up  when  necessary  : 
Throgmortm  v.  Allen,  2  Moll.  Abr.  Trespass,  C,  558  ;  and  see  the  judgment  of  Parke,  B., 
in  Watson  v.  Bodell,  II  M.  &  W.  70.  Indeed,  for  a  like  reason,  no  warrant  is  required 
for  the  execution  of  a  sentence  of  death  i  2  Hale's  I'.  C.  c.  57,  p.  401).  The  rule  thus 
established  seeme  peculiarly  applicable  in  the  case  of  a  committal  to  the  gaol  peculiarly 
appropriated  to  the  court, as  is  the  present  ease.  A  warrant  seems  no  more  necessary 
or  useful,  under  those  cireuni  tanees,  than  would  a  written  authority  be  from  the 
keeper  of  the  gaol  to  tic  warder  who  lucks  up  the  cell.     Therefore,  upon  this  ground 

also,  the  defendant   is   entitled    In  succeed,  [555]   t  lie  vice  cliancellm    being   a   judge  of 

record.     Again,  it   has  been  held  that  a  prisoner  is  in  lawful  custody,  although  com 
untied  to  a  prison  for  the  purpose  of  being  again  brought  up  for  re-hearing,  withoul 

*  See  Ex  parte  Fernandez,  ante,  p.  .">,  and  the  authorities  there  referred  to. 
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any  warrant,  commitment,  or  written  authority.  One  Gooding  had  assisted  a  prisoner, 
so  committed,  to  escape,  and,  being  indicted  therefor,  contended  that  the  custody  was 
not  lawful  on  that  account,  and,  if  so,  there  was  no  offence  :  but  the  judges  decided 
unanimously  that  the  custody  was  lawful,  notwithstanding  there  was  no  writing:  The 
King  v.  Gooding,  cited  in  Davis  v.  Capper,  10  B.  &  C.  34,  5  M.  &  R.  53.  Now,  the 
jurisdiction  under  the  charter  is  left  largely  to  the  discretion  of  the  vice-chancellor; 
and  an  imprisonment  thereunder  may  be  thought  to  be  in  closer  analogy  with  a 
commitment  to  suppress  immediate  disorder,  and  for  further  inquiry,  than  with  a  com- 
mitment in  execution  of  a  sentence  for  a  definite  crime.  The  description  of  the  offence 
is  extremely  undefined,  and  the  power  is,  to  imprison,  not  only  those  who  arc  guilty, 
but  also  those  who  are  suspected  of  evil.  In  trusting  this  wide  discretion  to  the 
university,  the  legislature  must  have  considered  that  it  would  be  exercised  only 
according  to  need,  for  suppressing  immediate  disorder :  and  it  seems  essential  for  its 
reasonable  exercise  that  there  should  be  power  to  make  further  inquiry  by  the  officers 
of  the  university,  and  to  remit  the  imprisonment  whenever  the  result  of  such  inquiry 
should  make  it  right  so  to  do,  as  was  the  case  with  the  present  plaintiff'.  It  is  not, 
however,  necessary  to  pursue  this  subject  further.  Suffice  it  to  observe  that  the 
proposition  advanced  in  argument,  that  the  law  requires  a  warrant  in  every  case 
of  commitment,  is  clearly  erroneous.  We  therefore  are  of  opinion  that  a  committal 
in  the  exercise  of  this  peculiar  jurisdiction,  where  no  special  method  is  directed  by  the 
statute,  although  it  was  not  [556]  shewn  to  be  made  under  a  warrant,  gives  no  cause 
of  action.  The  case  of  Hutchinson  v.  Lowndes,  4  B.  &  Ad.  IIS,  was  relied  on  for  the 
plaintiff  to  prove  the  contrary.  There,  the  defendant  was  held  liable  in  trespass 
because  he  committed  the  plaintiff  to  prison  orally,  without  any  warrant  in  writing, 
and  kept  him  in  prison  beyond  a  time  reasonably  required  for  making  out  a  warrant  : 
but  the  ground  of  the  judgment  is  expressed  to  be,  because  the  statute  which  created 
the  special  authority  under  which  the  committal  was  made  also  enacted  that  the 
authority  so  created  should  be  exercised  by  making  a  warrant  in  writing.  The  decision, 
confined  to  that  ground,  is,  by  implication,  an  authority  against  an  action  of  trespass 
for  a  commitment  without  a  warrant,  where  the  statute  does  not  enact  that  the  newly- 
created  authority  shall  be  exercised  by  warrant,  and  where  there  is  no  implication 
that  the  legislature  intended  to  make  a  warrant  essential.  We  should  further  observe, 
in  respect  to  Hutchinson  v.  Lowndes,  that  the  plea  was  the  general  issue  by  statute; 
but,  if  the  justification  had  been  pleaded  in  extenso,  as  here,  the  plaintiff'  could  not 
have  recovered  for  the  excess  of  jurisdiction  in  imprisoning  beyond  the  time  so  reason- 
ably required,  without  a  special  replication,  or  a  new  assignment  of  excess.  So,  if  the 
plaintiff'  here  relied  on  any  excess  beyond  the  justification,  she  could  not  avail  herself 
of  it  without  so  pleading. 

With  respect  to  the  objection  that  the  place  of  imprisonment  was  unlawful,  because 
it  was  not  proved  to  be  a  common  gaol,  that  also  appears  to  us  to  be  unfounded.  In 
support  of  it  the  pi  aintiff  relied  on  the  general  rules  stated  in  Bacon's  Abridgment 
Gaol  and  Gaoler  (A.),  that  gaols  can  only  be  erected  by  act  of  parliament,  and  on  the 
statute  of  Henry  IV.,  requiring  a  commitment  to  be  made  to  a  common  gaol,  and  on 
the  ab-[557]-sence  of  any  grant  of  a  gaol  to  the  university.  .  But,  considering  the 
purpose  for  which  the  jurisdiction  was  created,  and  the  nature  of  the  fact  for  which 
the  party  was  to  be  imprisoned,  and  referring  to  the  observations  before  made  on  this 
point  in  relation  to  the  absence  of  a  warrant,  and  considering  also  that  the  place  of 
confinement  appeared  to  be  the  accustomed  place  used  for  that  purpose  by  the 
university,  we  are  bound  to  presume  the  usage  to  be  lawful  till  the  contrary  is  shewn, 
— which  was  not  done  here.  There  may  lie  a  lawful  gaol  in  the  keeping  of  a  subject, 
by  prescription  or  grant:  see  2  Inst.  100,  and  the  statute  19  H.  7,  c.  "10,  giving  the 
custody  of  all  the  King's  gaols,  prisons,  and  prisoners  to  the  sheriff's  (a),  and  putting 
an  end  to  many  gaols  held  by  individuals,  except  all  gaols  whereof  any  person  or 
corporation  have  the  keeping  of  estate  of  inheritance  or  by  succession.  It  well  consists 
with  history  (see  4  Inst.  255),  and  the  evidence  in  this  cause,  that  the  university  had, 
at  the  time  of  that  statute,  if  not  from  its  very  foundation,  among  its  privileges  and 
franchises,  a  place  for  the  confinement  of  some  classes  of  prisoners  committed  by  its 
own  officers,  and  that  the  same  privilege  and  franchise  has  continued  by  succession 
to  the  present  time,  and  so  made  the  place  a  lawful  prison  for  the  purpose  to  which 

(a)  See  the  21  &  22  Vict.  c.  22. 
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ii  was  applied.  In  Tht  Queen  v.  Archdall,  8  Ail.  &  E.  281,  '■>  Nev.  &  P.  696,  the  right 
of  the  vice-chancellor  to  have  the  sole  control  over  granting  licences  for  the  sale  of 
beer  in  Cambridge,  was  disputed  ;  and  the  judgment  was  for  the  university,  for 
reasons  which  may  he  adopted  in  the  present  case.  The  court  there  took  notice  that 
a[control  of  the  most  absolute  kind  in  certain  respects  \v;is  necessary  for  the  preserva- 
tion of  discipline  and  morals,  and  the  prevention  of  the  dis-[558]-order  which  the  age 
and  dispositions  of  the  younger  students  would  tend  to  produce;  that  the  university, 
generally  a  favoured  body,  was  not  unlikely  to  procure  from  the  Crown  what  might 
reasonably  lie  asked  for,  and,  being  a  learned  body,  would  procure  it  in  such  a  form 
as  would  render  the  grant  valid.  The  court  further  felt  itself  bound  to' presume  in 
favour  of  the  existing  user,  and  refused  to  call  on  the  vice-chancellor  to  justify  the 
exercise  of  an  antient  practice.  If  the  place  was  lawful,  it  was  not  contended  that  the 
treatment  therein  would,  upon  these  pleadings  and  this  evidence,  constitute  a  sub- 
stantive cause  of  action  against  the  defendant. 

For  these  reasons,  we  think  that  the  defendant  is  entitled  to  make  the  rule  absolute 
to  enter  t  he  verdict  for  him,  pursuant  to  the  leave  reserved  at  the  close  of  the  plaintiff's 
ease.  We  consider  that  the  replication,  admitting  the  statute  which  confirmed  the 
charter  set  out  in  the  plea  as  fully  as  if  it  was  repeated  verbatim  therein,  admitted 
the  charter  as  set  out.  But,  if  it  was  not  thereby  admitted,  then,  on  giving  the 
charter  in  evidence,  the  right  of  the  defendant  would  be  the  same. 

The  other  part  of  the  rule, — for  entering  the  verdict  for  the  defendant  upon  the 
special  finding  of  the  jury, — is  thus  rendered  immaterial :  but  the  general  importance 
of  the  case  induces  us  to  make  some  remarks  upon  the  phases  which  it  presents  from 
this  latter  point  of  view.  The  contested  allegations  in  the  plea  were  disposed  of 
separately  at  the  trial.  The  construction  of  the  charter,  and  the  absence  of  a  warrant, 
were  within  the  province  of  the  judge,  and  not  for  the  jury.  Of  the  other  allegations, 
three  only  were  required  to  be  left  to  the  jury  separately,  viz.  first,  whether  the 
proctors  had  reasonable  cause  for  suspicion  of  the  plaintiff;  secondly,  whether  the 
vice-chancellor  [559]  heard  and  examined  the  plaintiff  J  thirdly,  whether  the  place 
of  imprisonment,  and  the  treatment  therein,  were  lawful.  The  jury  found  that  the! 
proctors  had  reasonable  cause  for  suspicion,  and  that  the  complaint  of  the  prison  and 
the  treatment  therein  was  unfounded  :  but,  in  respect  of  the  hearing  and  the  examina- 
tion of  the  plaintiff,  they  found  that  the  defendant  had  not  made  due  inquiry  into  her 
character,  and  (a  matter  clearly  beyond  their  province)  that  the  punishment  was 
undeserved.  This  finding  of  the  jury  must  be  considered  together  with  the  course 
of  proceeding  at  the  dial. 

The  facts  deposed  to  by  the  plaintiff,  were,  for  the  most  part,  undisputed, — being 
confirmed  by  the  evidence  for  the  defendant.  In  respect  of  the  facts  themselves,  there 
was  no  question  :  in  respect  of  the  effect  of  those  facts,  there  was  contest.  Thus,  the 
circumstances  of  the  apprehension  were  not  in  dispute;  but  the  contest  was,  whether, 
under  those  circumstances,  the  proctors  had  reasonable  cause  for  suspicion.  Thus, 
also,  the  statement  of  the  plaintiff,  that  the  vice-chancellor  made  inquiries  of  her,  and 
heard  her  answers,  was  not  in  dispute;  but  the  contest  was,  whether  he  had  a  right 
to  put  those  inquiries  to  her,  or  to  decide  without  hearing  testimony  on  oath,  or  to 
decide  without  sending  to  refer  to  the  persons  mentioned  by  the  plaintiff  as  knowing 
Ini  character.  The  allegation  was  that  the  defendant  heard  and  examined  the  plaintiff. 
The  plaint  ill' contended  that  the  jury  ought  not  to  find  that  he  had  done  so,  if  they 
were  of  opinion  that  the  hearing  and  examination  was  not  properly  conducted  in 
all  or  either  of  these  respects,     It  appears  by  the  finding,  and  by  what  passed  at  the 

til >f  the    verdict,  that  the  jury  were  of   opinion  that    the   hearing  Was    not    properly 

conducted  in  this  respect,— thai  the  defendant  did  not  make  due  inquiry  into  the 
plaintiff's  character.  [560]  Now,  although  they  meant  their  finding  to  support  the 
plaintiff's  case,  they  did  not  mean  to  do  so  at   the  expense  of  truth,  nor  to  disaffirm 

tin-  plaintiffs  account  Of    what    passed    between    her  and    the   defendant   when    she    was 

brought  before  him.  It  was  accepted  as  an  imperfect  verdict,  rather  than  thai  the 
trial  should  be  rendered  abortive  by  reason  of  the  jury  not  coming  to  an  agreement  : 
and  we  consider  we  give  effect  to  t he  intention  of  the  jury  if  we  put  this  construction 

iq the  whole  of  their  finding,     thai  all  the  allegations  in  the  plea  .nc  proved,  with 

this  exception,  that,  after  the  hearing,  the  defendant  did  not  make  such  due  inquiry 
into  the  plaintiff s  character  as  he  was  in  their  opinion  bound  to  do.  In  this  sense, 
It  certainly  did   not  amount   to  a   verdict    tor   the   plaintiff,   because   there  is  no  issue 
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upon  the  question  whether  the  defendant  was  bound  to  make  the  inquiry  which  the 
jury  required  :  and  we  are  clear  that  he  was  not  legally  bound  to  do  so.  It  therefore 
was,  in  point  of  law,  a  verdict  for  the  defendant,  because  it  affirmed  the  truth  of  every 
fact  and  every  inference  necessary  to  support  the  defence,  and  which  it  was  for  the 
jury  to  decide,  and  it  denied  only  an  immaterial  fact,  which  ought  not  to  affect  the 
decision  of  the  case. 

The  result  is,  that  the  verdict  entered  for  the  plaintiff  on  this  finding  should  be 
set  aside,  and  the  verdict  entered  thereon  for  the  defendant,  pursuant  to  the  leave 
reserved. 

Rule  absolute. 


[561]     Reynolds  /■.  Wheelek.    June  loth,  1861. 

[S.  C.  30  L.  J.  C.  P.  350;  1  L.  T.  472;  7  Jur.  N.  S.  1290.  Approved,  Macdmald 
v.  Whitfield,  1883,  8  App.  Cas.  733.  Explained,  Wolmerhausen  v.  Gullick,  [1893] 
2  Ch.  521.] 

A,  for  the  purpose  of  raising  money,  drew  a  bill  upon  B.,  which  13.  accepted.  Being 
unable  to  get  the  bill  discounted  without  a  third  name,  A.  procured  C.  to  indorse 
it.  The  bill  being  unpaid  at  maturity,  the  holder  agreed  to  renew  it ;  and  accord- 
ingly a  fresh  bill  was  drawn  by  B.  upon  A.,  and  indorsed  by  C.  B.  having  been 
compelled  to  pay  the  whole  amount, — Held,  that  he  was  entitled  to  sue  C.  for 
contribution. 

One  Cheeseman,  a  contractor  at  Brighton,  being  in  want  of  money,  applied  to 
Reynolds,  the  plaintiff,  to  accommodate  him  with  his  acceptance  for  1501.,  and,  upon 
his  consenting  to  do  so,  a  bill  for  that  amount  was  drawn  by  Cheeseman  upon  and 
accepted  by  Reynolds.  Cheeseman's  bankers  declining  to  discount  the  bill  without 
having  another  name  to  it,  Wheeler  at  Cheeseman's  request  indorsed  it.  On  its 
arriving  at  maturity,  Cheeseman  prevailed  upon  the  holders  to  renew  the  bill  ;  and 
the  new  bill  was  drawn  by  Reynolds  upon  Cheeseman,  and  indorsed  by  Wheeler. 
Reynolds  having  been  compelled  to  pa}'  this  second  bill,  brought  this  action  against 
Wheeler  to  recover  contribution,  and,  at  the  trial  before  Wightman,  J.,  at  the  last 
assizes  for  Sussex,  obtained  a  verdict  for  751. ;  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him  or  a  nonsuit,  if  the  court  should  be  of  opinion  that, 
there  being  no  joint  liability  in  the  plaintiff  and  the  defendant,  there  was  no  implied 
liability  to  contribution. 

Bovill,  Q.  O,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Tompson  Chitty  now  shewed  cause.  Both  plaintiff  and  defendant  became  parties 
to  this  bill  for  the  accommodation  of  Cheeseman,  and  thereby  became  joint  sureties 
for  him.  It  is  quite  immaterial  how  the  parties  became  sureties,  if  they  are  in  point 
of  fact  co-sureties  for  the  principal — whether  by  the  same  or  by  separate  instruments. 
Whether  one  be  liable  primarily  and  the  other  in  a  secondary  degree  makes  no  differ- 
[562]-ence  :  the  law  regards  only  the  substance  of  the  transaction.  In  Deermg  v.  The 
Earl  of  JVindielsea,  2  Bos.  &  P.  260,  1  Cox,  318,  it  was  expressly  held  that,  if  A.,  B., 
and  C.  become  bound  as  sureties  for  D.  in  three  separate  bonds,  and  any  one  of  them 
be  compelled  to  pay  the  whole  debt  of  the  principal,  the  two  others  are  compellable 
to  contribute  in  proportion  to  the  penalties  of  their  respective  bonds  (a).  Eyre,  C.  J., 
delivering  the  opinion  of  the  court,  there  said:  "In  the  particular  case  of  sureties, 
it  is  admitted  that  one  surety  may  compel  another  to  contribute  to  the  debt  for  which 
they  are  jointly  bound.  On  what  principle?  Can  it  be  because  they  are  jointly 
bound  ?  What  if  they  are  jointly  and  severally  bound  I  What  if  severally  bound 
by  the  same  or  different  instruments]  In  every  one  of  those  cases,  sureties  have  a 
common  interest  and  a  common  burthen.  They  are  bound  as  effectually  quoad  con- 
tribution as  if  bound  in  one  instrument,  with  this  difference  only,  that  the  sums 
in  each  instrument  ascertain  the  proportions,  whereas,  if  they  were  all  joined  in  the 
same  engagement,  they  must  all  contribute  equally."  In  treating  of  contribution 
between  sureties,  Dr.  Story,  in  his  Equity  Jurisprudence,  §  193,  says :  "  The  claim 
certainly  has  its  foundation  in  the  clearest  principles  of  natural  justice ;  for,  as  all 

(a)  And  see  Sayer  v.  Melson,  1  Yern.  456. 
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are  equally  bound,  and  are  equally  relieved,  it  seems  but  just  that  in  sueh  a  ease  all 
should  contribute  in  proportion  towards  a  benefit  obtained  l>v  all,  upon  the  maxim 
Qui  sentit  commodum  sentire  debet  et  onus.  And  the  doctrine  has  an  equal  founda- 
tion in  morals,  since  no  one  ought  to  profit  by  another  man's  loss,  where  he  himself 
has  incurred  a  like  responsibility.  Any  other  rule  would  put  it  in  the  power  of 
the  creditor  to  select  his  own  [563]  victim,  and,  upon  motives  of  mere  caprice  or 
favouritism,  to  make  a  common  burthen  a  most  gross  personal  oppression.  It  would 
linst  equity  for  the  creditor  to  exact  or  receive  payment  from  one,  and  to  permit 
or  by  his  conduct  to  cause,  the  other  debtors  to  be  exempt  from  payment.  And  the 
creditor  is  always  bound  in  conscience,  although  he  is  seldom  bound  by  contract,  as 
far  as  he  is  able,  to  put  the  party  paying  the  debt  upon  the  same  footing  with  those 
who  are  equally  bound.  It  can  be  no  matter  of  surprise,  therefore,  to  find  that  courts 
of  equity  adopted  and  acted  upon  this  salutary  doctrine,  as  equally  well  founded  in 
equity  and  morality,  at  a  very  early  period.  '1'he  ground  of  relief  does  not,  therefore, 
stand  upon  any  notion  of  mutual  contract,  express  or  implied,  between  the  sureties, 
to  indemnify  each  other  in  proportion  (as  has  sometimes  been  argued);  but  it  arises 
from  principles  of  equity,  independent  of  contract.  If  the  doctrine  were  otherwise, 
a  surety  would  be  utterly  without  relief;  because  he  has  not,  either  in  equity  or  at 
law,  any  title  to  compel  the  obligee  to  assign  over  the  bond  to  him  upon  his  making 
payment,  or  otherwise  discharging  the  obligation."  And  in  §  495,  the  learned  author 
says:  "Originally,  it  seems  to  have  been  questioned  whether  contribution  between 
sureties,  unless  founded  upon  some  positive  contract  between  them,  incurring  such  a 
liability,  was  a  matter  capable  of  being  enforced  at  law.  But  there  is  now  no  doubt 
that  it  may  be  enforced  at  law  as  well  as  in  equity,  although  no  such  contract  exists. 
And  it  matters  not  in  case  of  a  debt,  whether  the  sureties  are  jointly  and  severally 
bound,  or  only  severally  ;  or  whether  their  suretyship  arises  under  the  same  obligation 
or  instrument,  or  under  divers  obligations  or  instruments,  if  all  the  instruments  are 
for  the  same  identical  debt."  Here,  the  real  transaction  is,  that  [564]  Reynolds  and 
Wheeler  jointly  lend  their  names  to  Cheeseman  to  enable  him  to  raise  money.  Being 
co-sureties,  it  is  immaterial  by  what  form  or  number  of  instruments  they  became  so. 
It  results  from  the  law,  that,  if  one  is  compelled  to  pay  the  whole  debt,  he  has  a  right 
to  sue  his  co-surety  for  contribution.  [Bytes,  J.  In  equity,  I  believe,  it  is  held  that 
a  surety  who  1  as  been  compelled  to  paj'  the  whole  amount,  is  entitled  to  contribution, 
even  though  he  did  not  at  the  time  of  entering  into  the  obligation  know  that  he  had 
a  co-surety.  This  would  strike  one  as  remarkable,  seeing  that  the  knowledge  that 
he  had  a  co-surety,  and  consequently  a  right  of  contribution,  might  have  been  the 
inducement  on  the  part  of  each  to  enter  into  the  engagement.]  In  equity,  as  at  law, 
the  real  transaction  may  always  be  shewn. 

Ho\  ill,  Q.  ('.,  in  support  of  the  rule.  This  is  not  a  case  of  joint  suretyship  at  all. 
The  first  bill  was  drawn  by  Cheeseman  upon  Reynolds,  and  the  defendant,  Wheeler, 
by  afterwards  indorsing  it,  simply  guaranteed  to  the  holder  that  the  bill  should  be 
paid  either  by  the  acceptor  or  by  the  drawer.  In  the  second  bill,  the  drawer  and 
acceptor  were  reversed.  When  Reynolds  accepted  the  first  bill,  he  did  so  without 
any  reliance  upon  the  joint  suretyship  of  Wheeler,  which  at  that  time  was  not  con- 
templated. I Tpou  no  principle  of  law  or  reason,  therefore,  could  the  former  be  entitled 
to  call  on  the  letter  for  contribution. 

Erle,  ( '.  J.  I  am  of  opinion  that  this  rale  should  be  discharged.  The  substance 
of  the  transaction  is  this: — Cheeseman  was  in  want  of  money,  and  applied  to  Reynolds 

and  to  Wheeler  to  lend  him  their  names  in  order  to  obtain  it.      If  the  i ley  had 

been  raised  by  the  joint  and  several  note  or  bond  of  the  three,  [565]  it  could  not  for 
a  moment  have  been  contended  thai  Reynolds,  paying  the  whole,  would  not  have 
been  entitled  to  call  upon  Wheeler  for  contribution.  The  machinery  adopted  here 
was,  the  drawing  of  a  bill  by  Cheeseman  upon  Reynolds,  and  the  indorsement  of  it 

by  Wheeler.      As  between  these  three  parties  and    the  holders,  the  nCCeptor  would    be 

primarily  liable,  and.  on  his  failure  to  pay,  recourse  would  be  had  to  the  drawer  and 

the  indorser.     But  their  relation  to  the  holder  has  no  bearing  on  their  relation  to  i 

toother.      Reynolds  and  Wheeler  each    bec-une   surety  for   the   SI •  debt  or  liability 

Of  their  principal,  Oheesemnn.  Reynolds,  therefore,  clearly  had  a  right  lii  call  upon 
\\  heeler  for  eont  ribut  ion. 

Williams,  J.  I  am  of  the  same  opinion.  There  was  evidence  From  which  a 
promise  on  the  pari  of  the  defendant  to  pay  to  the  plaintiff  contribution  in  respect  of 
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what  he  might  have  been  called  upon  to  pay  on  Cheeseman's  account  might  be  implied. 
There  is  some  little  difficulty  in  understanding  how  a  contract  for  contribution  can  be 
implied  under  such  circumstances  as  these.  Parke,  B.,  deals  with  that  matter  in  the 
case  of  Kemp  v.  Finden,  1 2  M.  &  \V.  421,  424,  where  he  says  :  "  In  ( 'raythome  v.  Swinbwrne, 
14  Ves.  164,  the  right  of  a  surety  to  call  upon  his  co-surety  for  contribution  is  treated 
by  Lord  Eldon  as  depending  rather  upon  a  principle  of  equity  than  upon  contract, 
unless  in  this  sense,  that  a  contract  may  be  inferred  upon  the  implied  knowledge  by 
all  persons  of  that  principle."  That  has  been  followed  by  a  host  of  authorities  which 
have  established  the  principle,  that,  where  two  or  more  are  sureties  for  the  debt  of 
another,  and  one  of  them  has  been  called  upon  to  pay  and  has  paid  more  than  his 
share,  he  may  sue  his  co-sureties  for  reimbursement  to  the  extent  of  their  respective 
propor-[566]-tions.  If  the  relation  of  surety  subsists,  he  is  entitled  to  contribution, 
and  we  are  entitled  to  disregard  the  form  of  the  instrument.  The  recent  decisions 
as  to  suretyship,  shew  that,  not  only  in  actions  like  the  present,  but  also  in  cases 
where  the  question  is  whether  the  surety  has  been  discharged  or  not,  the  form  of  the 
instrument  may  be  wholly  disregarded. 

The  rest  of  the  court  concurring, 

Rule  discharged. 

Naylok  and  Another  v.  Mortimore.     June  8th,  1861. 

The  defendant,  in  August,  1860,  presented  a  petition  to  the  court  of  bankruptcy  under 
the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106), 
and  obtained  the  usual  order  for  the  protection  of  his  person  and  property  from  all 
process  until  further  order, — which  protection  was  from  time  to  time  renewed  until 
the  5th  of  June,  1861,  and  his  proposal  (to  pay  10s.  in  the  pound  by  certain  instal- 
ments) was  assented  to  by  the  requisite  number  of  creditors,  and  approved  and 
confirmed  by  the  commissioner. — On  the  5th  of  March  and  4th  of  April,  1861,  the 
plaintiffs  obtained  two  judgments  against  the  defendant  ;  and  on  the  21st  of  April, 
1861  (and  whilst  his  protection  was  in  force),  they  commenced  an  action  against 
him  upon  those  judgments : — The  court  refused  to  stay  the  proceedings  therein. 

On  the  7th  of  March,  1861,  an  action  was  brought  by  the  plaintiffs  against  the 
defendant  as  the  acceptor  of  a  bill  of  exchange  for  11321.  14s.  7d.,  in  which  action 
judgment  was  signed  on  the  25th  of  March,  1861,  for  11581.  15s.  9d.  debt  and  costs: 
and  on  the  same  day  a  second  action  was  brought  by  the  plaintiffs  against  the  defendant 
as  the  acceptor  of  two  bills  of  exchange  for  9551.  7s.  7d.  and  12211.  4s.  Id.  respectively, 
in  which  last-mentioned  action  judgment  was  signed  on  the  4th  of  April,  1861,  for 
22571.  9s.  6d.,  debt  and  costs  and  interest. 

On  the  21st  of  April,  1 86 1 ,  the  plaintiffs  commenced  an  action  against  the  defendant 
upon  the  above  judgments. 

[567]  On  the  3 1st  of  August,  1860,  the  defendant  petitioned  the  court  of  bankruptcy 
under  the  211th  and  subsequent  sections  of  the  Bankrupt  Law  Consolidation  Act,  1849 
(12  &  13  Vict.  c.  106),  praying  that  his  person  and  property  might  be  protected  from 
all  process,  and  that  such  proposal  as  he  might  be  able  to  make,  or  such  modification 
thereof  as  by  three  fifths  in  number  and  value  of  his  creditors  might  be  determined, 
might  be  carried  into  effect  under  the  superintendence  and  control  of  the  court.  An 
order  was  thereupon  made  by  the  commissioner  that  the  person  and  property  of  the 
defendant  should  be  protected  from  all  process  until  the  26th  of  September  then  next, 
or  until  further  order;  and  a  private  sitting  was  appointed  to  be  held  on  that  day  at 
the  court  of  bankruptcy  in  Basinghall  Street  for  the  proof  of  debts  and  for  the 
purpose  of  obtaining  the  assent  of  three  fifths  in  number  and  value  of  the  creditors 
who  should  have  proved  debts  to  the  amount  of  101.  to  a  proposal  for  the  future 
payment  or  the  compromise  of  the  defendant's  debts  and  engagements,  &c.  ;  and  an 
assignee  was  appointed.  The  plaintiffs  had  due  notice  of  the  above  and  of  the 
subsequent  sittings.  The  petitioner  duly  filed  an  account  and  proposal ;  and  the 
plaintiffs  proved  their  debt  in  respect  of  the  before-mentioned  bills.  The  first  private 
sitting  was  adjourned  to  the  4th  of  October,  and  further  adjourned  to  the  25th  of 
October,  1860. 

On  the  13th  of  October,  1860,  the  petitioner  filed  a  modified  proposal :  and,  at  the 
meeting  held  on  the  25th,  more  than  three  fifths  in  number  and  value  of  the  creditors 
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who  had  proved  debts  to  the  .amount  of  101.  assented  to  such  modified  proposal  ;  but 
the  commissioner,  upon  the  application  of  the  plaintiffs,  adjudged  him  a  bankrupt,  and 
adjourned  the  petition  and  all  further  proceedings  into  the  public  court.  The  de-[568] 
cision  of  the  commissioner  was  reversed  by  the  Lords  .liistiees,  on  appeal. 

In  consequence  of  the  delay  thus  occasioned,  the  modified  proposal  filed  on  the 
13th  of  October,  1860,  could  not  be  carried  out;  and  a  further  modified  proposal  was 
filed  on  the  28th  of  February,  1861,  to  pay  the  creditors  10s.  in  the  pound  by  certain 
instalments.  An  adjourned  meeting  was  held  on  the  13th  of  March,  1861,  at  which 
this  last-mentioned  proposal  was  assented  to  by  more  than  three  fifths  in  number  and 
value  of  the  creditors  who  had  proved  debts  to  the  amount  of  101. 

A  second  sitting  was  appointed  for  and  duly  held  on  the  3rd  of  April,  1861,  when 
the  further  modified  proposal  was  assented  to  by  all  the  creditors  (being  more  than 
the  required  number)  except  the  plaintiffs ;  and  on  the  10th  the  proposal  received 
the  approval  and  confirmation  of  the  court  of  bankruptcy,  and  was  duly  filed  and 
certified;  and  the  petitioner's  protection  from  arrest  was  continued  till  the  5th  of 
June,  or  until  further  order. 

The  money  and  securities  to  which  the  plaintiffs  were  entitled  under  the  above 
proposal,  were  duly  tendered  to  one  of  the  plaintiffs,  but  he  declined  to  receive  them. 

Upon  an  affidavit  setting  forth  the  above  facts,  and  further  stating  that  the  plaintiffs 
had  never  attempted  to  enforce  execution  upon  the  judgments  so  obtained  against  the 
defendant,  and  that  the  deponent  (the  defendant)  was  advised  and  believed  that  the 
action  was  brought  with  a  view  to  vex  and  harrass  him,  and  to  evade  the  effect  of  the 
statute,  and  to  defeat  the  proceedings  taken  thereunder, 

Manisty,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  stay  the 
proceedings  in  this  [569]  action.  He  submitted  that  the  bringing  an  action  upon 
the  judgments  was  a  useless  and  vexatious  proceeding,  inasmuch  as  the  protection 
would  be  a  bar  to  any  execution  thereon  ;  and  the  defendant  was  placed  in  this 
difficulty,  that  he  could  not  plead  his  protection  in  bar,  because  it  might  be  that  he 
might  fail  to  carry  out  the  arrangement,  and  then  the  protection  would  be  gone. 

Lush,  Q.  C,  and  .1.  Brown,  shewed  cause.  This  is  a  perfectly  novel  application. 
The  plaintiffs  have  an  undoubted  right  to  bring  their  action  upon  the  judgments  they 
have  obtained.  They  conceive  that  the  whole  proceedings  before  the  commissioner 
were  irregular  and  abortive;  and  they  are  advised  that  this  is  the  most  convenient 
mode  of  trying  the  question.  [Williams,  J.  There  is  nothing  in  the  Bankrupt  Act 
to  prevent  the  bringing  of  an  action.]  If  the  proceedings  before  the  commissioner 
constitute  a  bar,  the  defendant  may  plead  them  under  the  216th  .section.  Such  pleas 
have  been  pleaded  without,  objection  :  see  dlcanl  v.  Wesson,  7  Exch.  753.  The  court 
called  on 

Manisty  and  Holland  to  support  the  rule.  A  plaintiff  has  no  right  to  bring  an 
action  and  thereby  harass  the  defendant  with  proceedings  which  must  lie  abortive. 
An  execution  issued  against  the  person  or  the  goods  of  the  defendant  after  the 
protecting  order  would  clearly  be  set  aside:  Jones  v.  Simpson,  '■'>  rlurlst.  &  X.  836  ; 
Mlhouse  v.  Mellor,  I  rlurlst.  &  N.  116;  Williams  v.  Dray,  29  Law  J.,  Q.  B.  86; 
Tomline  v.  Cadman,  ante,  vol.  vi.,  p.  733.  The  ground  upon  which  it  is  put  by 
Pollock,  ('.  B.,  in  Jones  v.  Simpson,  is,  that  "a  writ  which  cannot  be  executed  might 
not  to  be  issued."  [Byles,  J.  What  harm  can  the  proceeding  do  the  defendant  I] 
It  puts  him  to  costs. 

[570]   Kim.k,  C.  .1.     This  is  a  rule  calling  upon  us  to  stay  the  proceedings  in  an 

act  inn  upon  certain  judgments,  nn  the  gnu  mil  that  it  has  1 n  brought  after  t  he  defeii 

dant  has  obtai 1  an  interim  order  of  protection  under  the  Bankrupt  Law  Consolidal  ion 

Act.,  1849,  and  therefore  the  only  effect  can  be  to  vex  and  oppress  the  defendant  and 
pal  him  to  useless  expense.  I  am  of  opinion  thai  the  rule  ought  to  be  discharged.  It 
is  clear  thai  the  Bankrupt  Act,  by  giving  the  petitionei  protection  from  proce  against 
his  person  and  property,  and  being  silent  as  to  the  continuing  of  any  act  ion  against  him, 
intended  to  reserve  to  the  plaintiff  the  righl  which  every  subject  has  to  sue  his  debtor 
and  obtain  judgment  I  do  not  find  that  any  section  of  the  statute  has  taken  away 
thai  right.  hoes  it,  then,  make  any  difference  thai  the  action  is  brought  upon  a 
judgment  I  I  think  not.  To  bring  an  action  upon  a  judgment,  instead  of  issuing 
execution  thereon,  is  sometimes  vexatious;  and,  to  remedy  that,  the  legislature  made 
a  general  proi  ision  by  the  43  <  '•.  ■">,  o.  46,  s.  I,  that  a  plaint  ill'  should  recover  no  costs  in 

an  action  upon  a  judgment,  without  the  order  of  the  { rl.      But   there  again  the  right 
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of  bringing  the  action  is  by  implication  recognized.  As  to  the  suggestion  that  the 
defendant  will  be  put  to  unnecessary  costs,  it  is  enough  to  say  that  he  may  avoid  that 
by  suffering  judgment  by  default.  Mr.  Manisty  asks  us  to  interpose,  on  the  ground 
tli.it.  under  the  circumstances,  the  action  upon  the  judgments  can  only  be  brought  for 
the  purpose  of  vexing  and  harassing  the  defendant.  The  answer  I  would  make  to 
that  is,  that  it  is  enough  for  me  to  be  told  that  the  plaintiffs  are  advised  that  they 
have  a  substantial  interest  in  persevering  in  the  action  In  the  absence,  therefore,  of 
any  intelligible  grievance  inflicted  upon  the  defendant,  I  do  not  think  we  are  justi- 
[571]-fied  in  interfering.     The  rule  must  be  discharged,  and  discharged  with  costs. 

Williams,  J.  I  am  of  the  same  opinion.  Whatever  may  be  the  real  object  of 
the  plaintiffs  in  bringing  the  action,  or  of  the  defendant  in  resisting  it,  it  seems  to  me 
to  be  quite  clear  that  we  have  no  power  to  interfere  with  the  right  which  the  law 
gives  to  every  suitor,  except  where  such  interference  is  warranted  by  some  specific 
legislative  provision.     Here  there  is  none  such. 

Willes,  J.,  concurred. 

Byles,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  The  case 
begins  with  an  admitted  right  on  the  part  of  the  defendants  to  bring  their  action. 
The  judgments  in  question  are,  it  is  true,  modern  judgments.  But,  how  would  the 
matter  have  stood  if  the  period  of  limitation  for  suing  on  a  judgment-debt  had  nearly 
run  out?  I  think  the  certificate  should  be  pleaded.  If  the  order  of  the  commissioner 
is  nothing  more  than  a  protection  of  the  petitioner's  person  and  property  from  execu- 
tion, the  present  application  is  premature.  If  the  matter  be  doubtful,  then  it  is  open 
to  the  objection  that  we  are  asked  on  motion  to  decide  a  doubtful  question  which 
ought  to  be  left  to  the  ordinary  course  of  proceeding,  when  our  decision,  if  erroneous, 
might  be  set  right.  There  is  no  precedent  for  our  interference  in  this  way  ;  and  the 
reason  and  convenience  of  the  thing  are  opposed  to  it. 

Rule  discharged,  with  costs. 

[572]     North  v.  Smith.     May  25th,  1861. 

[S.  C.  4  L.  T.  407.] 

The  plaintiff  was  driving  a  waggon  with  three  horses  along  a  highway,  walking  in 
the  usual  way  at  the  head  of  the  leading  horse,  on  his  proper  side  of  the  road.  The 
defendant  and  his  groom  were  riding  by  at  a  foot  pace  (meeting  the  waggon  on  the 
wrong  side),  when,  just  as  he  passed  the  plaintiff,  the  groom  touched  his  horse  with 
a  spur,  and  the  horse  kicked  out  and  struck  the  plaintiff: — Held,  that  the  act  of 
using  the  spur  when  so  near  to  the  plaintiff  was  such  an  improper  act  on  the  part 
of  the  groom  as  to  justify  the  jury  in  finding  the  defendant  to  have  been  guilty  of 
negligence. 

This  was  an  action  for  negligence,  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  the  last  Hilary  Term. 

The  facts  were  as  follows : — The  plaintiff  was  proceeding  along  a  road  in  South- 
wark  with  his  master's  waggon  drawn  by  three  horses.  The  road  was  about  twenty- 
five  feet  wide,  and  the  waggon  was  within  four  feet  of  the  kerb  on  the  near  side ;  and 
the  plaintiff  was  walking  within  that  space  at  the  head  of  the  leading  horse.  The 
defendant  was  riding  at  a  foot  pace,  accompanied  by  his  groom,  coming  from  the 
opposite  direction.  The  groom,  just  as  he  had  passed  the  plaintiff,  his  master  having 
put  his  horse  into  a  trot,  spurred  the  horse  he  was  riding  in  order  to  follow  him, 
whereupon  the  horse  struck  out  with  his  hind  legs,  and  knocked  the  plaintiff  down. 
.  There  was  no  evidence  to  shew  that  the  horse  was  vicious  or  in  the  habit  of  kicking : 
but  it  was  insisted  on  the  part  of  the  plaintiff,  that  the  act  of  the  groom  in  spurring 
him  whilst  the  plaintiff  was  so  near  was  such  an  act  of  negligence  and  want  of  proper 
caution  as  to  render  his  master  liable  for  the  consequences. 

For  the  defendant,  it  was  contended  that  there  was  no  evidence  of  negligence 
which  could  properly  be  submitted  to  the  jury,  the  use  of  the  spur,  the  ordinary 
instrument  for  the  government  and  control  of  a  horse,  not  being  per  se  an  act  of 
impropriety. 

The  learned  judge  left  the  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff, 
damages  501. :  and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
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if  the  court  should  bo  of  opinion  that  there  was  no  evidence  upon  which  the  jury  could 
properly  find  for  the  plaintiff. 

[573]  Ballantine,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Parry,  Serjt.,  and  Beasley,  now  shewed  cause.  There  was  abundant  evidence  of 
negligence  to  warrant  the  conclusion  the  jury  arrived  at.  The  plaintiff'  was  walking 
where  it  was  proper  and  customary  for  the  driver  of  a  waggon  to  walk,  and  on  his 
proper  side  of  the  road.  The  defendant  and  his  groom  were  on  the  wrong  side,  and 
this,  though  not  conclusive,  is  nevertheless  a  fact  to  be  taken  into  consideration.  The 
use  of  a  spur  may  be  very  proper  under  some  circumstances :  but  the  question  is 
whether  it  was  not  an  act  of  gross  impropriety  and  carelessness  on  the  part  of  the 
defendant's  servant  to  apply  it  at  the  moment  when  the  plaintiff'  was  in  such  close 
proximity  to  his  horse's  heels.  In  Gibbons  v.  Pepper,  1  Lord  Raym.  38,  4  Mod.  404, 
1  Salk.  637,  to  an  action  for  assault  and  battery,  the  defendant  pleaded  that  he  rode 
upon  a  horse  in  the  King's  highway,  and  that  his  horse  being  affrighted  ran  away 
with  him,  so  that  he  could  not  stop  the  horse ;  that  there  were  several  persons  stand- 
ing in  the  way,  among  whom  the  plaintiff  stood  ;  and  that  he  called  to  them  to  take 
care,  but  that,  notwithstanding,  the  plaintiff  did  not  go  out  of  the  way,  but  continued 
there ;  so  that  the  defendant's  horse  ran  over  the  plaintiff  against  the  will  of  the 
defendant,  qua;  est  eadem  transgressio,  &c.  The  plaintiff  demurred  :  and  Serjeant 
Darnall  for  the  defendant  argued,  that,  if  the  defendant  in  his  justification  shews  that 
the  accident  was  inevitable,  and  that  the  negligence  of  the  defendant  did  not  cause  it, 
judgment  shall  be  given  for  him.  To  prove  which  he  cited  Weaver  v.  Ward,  Hob. 
3  447  Moore,  864,  pi.  1192,  2  Rol.  Abr.  548,  1  Brownl.  Tree.  188.  Northey,  for  the 
plaintiff,  said,  that,  in  all  these  cases,  the  defend-[574]-ant  confessed  a  battery,  which 
he  afterwards  justified  ;  but,  in  this  case,  he  justified  a  battery  which  is  no  battery. 
Of  which  opinion  was  the  whole  court;  for,  if  I  ride  upon  a  horse,  and  J.  S.  whips 
the  horse,  so  that  he  runs  away  with  me,  and  runs  over  any  other  person,  he  who 
whipped  the  horse  is  guilty  of  the  battery,  and  not  me.  But,  if  I  by  spurring  was 
I  he  cause  of  such  accident,  then  I  am  guilty.  In  the  same  manner,  if  A.  takes  the 
hand  of  B.,  and  with  it  strikes  C,  A.  is  the  trespasser,  and  not  B.  And,  pier  Curiam  : 
the  defendant  might  have  given  this  justification  in  evidence,  upon  the  general  issue 
pleaded  :  and  therefore  judgment  was  given  for  the  plaintiff.  A  man  who  uses  spurs 
does  so  at  his  own  peril.  The  position  in  which  the  defendant  and  his  servant  had 
placed  themselves  called  for  the  exercise  of  more  than  ordinary  care. 

Ballantine,  Serjt.,  and  David  Keane,  in  support  of  the  rule.  The  mere  fact  of  a 
man's  driving  (or  riding)  on  the  wrong  side  of  the  road  is  no  evidence  of  negligence. 
It  was  so  held  by  this  court  in  Lluyd  v.  Uglebi/,  ante,  vol.  v.,  p.  667.  Neither  can  a 
man  be  charged  with  negligence,  or  even  with  impropriety  or  want  of  caution,  for 
using  a  spur.  There  was  nothing  to  shew  that  the  horse  in  question  was  at  all  vicious 
or  accustomed  to  kick,  and  therefore  no  evidence  whatever  from  which  the  jury  could 
be  warranted  in  inferring  negligence.  In  a  very  recent  case  in  this  court,  it  was  laid 
down,  that,  in  an  action  of  this  description,  the  judge  is  not  justified  in  leaving  the 
matter  to  the  jury  when  the  plaintiff's  evidence  is  equally  consistent  with  the  absence 
as  with  the  existence  of  negligence  in  the  defendant:  Cotton  v.  Wood,  ante,  vol.  viii., 
p.  568  (o). 

[575]  Erle,  C.  J.  1  am  (if  opinion  that  this  rule  should  be  discharged.  I  cannot 
say  that  there  was  not  some  evidence  for  the  jury  that  the  defendant  had  been  guilty 
of  negligence.  I  agree  that  the  defendant  would  not  have  been  liable  if  the  horse 
had  without  any  provocation  kicked  out  and  struck  the  plaintiff,  in  the  absence  of  a 
virions  disposition  known  to  the  owner.  But  here  (he  horse,  at  the  moment  the  spur 
was  applied  to  him,  was  in  such  close  proximity  to  the  plaintiff,  who  was  walking  in 
his  proper  place,  that  I  think  the  jury  were  well  wan-anted  in  saying  that  the  use 
of  the  spur  was  a  culpable  act.  I  do  not  at  all  put  it  on  the  ground  that  the  defen- 
dant was  on  the  wrong  side  of  the  road.  I  am  well  aware  that  that  alone  would  not 
make  him  liable.  But  I  think  the  groom  shewed  BUOh  a  want  of  care  in  applying  the 
spill'  at  the  moment   he  did,  as  to  render  his  master  liable  lor  the  result. 

Williams,  .1.     1  am  quite  of  the  same  opinion.     There  was  evidei that  the 

injury  sustained  by  the  plaintiff  was  fairly  attributable  to  the  incautious  act  of  the 

•  And  see   Hammock  v.    White,  post,  vol.  xi.     See  also  Addison  on   Winn--, 
pp.  237,  238. 

C.  P.  xx.— 19 
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groom  in  applying  the  spur  to  his  horse  before  he  had  got  clear  of  the  waggon  and 
horses.  My  Lord  was  bound  to  leave  that  evidence  to  the  jury  ;  and  I  think  it 
warranted  the  conclusion  they  arrived  at.  The  case  does  not  turn  upon  the  fact  of 
the  defendant  being  on  the  wrong  side.  If  there  was  negligence  at  all,  it  was  upon 
the  principle  that  a  man  has  been  held  liable  for  spurring  a  spirited  horse  in  the  midst 
of  a  crowd,  or  the  permitting  a  fettered  ass  to  lie  in  a  dark  and  narrow  lane,  so  that 
a  person  riding  by  fell  over  it, — Danes  v.  Mann,  10  M.  &  W.  546. 

The  rest  of  the  court  concurring, 

Rule  discharged. 

[576]    Edward  James  Purnell,  Appellant;  The  Wolverhampton  New  Water- 
works Company,  Respondents.     May  27th,  1861. 

By  the  35th  section  of  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  it 
is  enacted  that  the  undertakers  shall  provide  and  keep  in  the  pipes  to  be  laid  down 
by  them  a  supply  of  pure  and  wholesome  water,  &c.  ;  "  and  such  supply  shall  be 
constantly  laid  on  at  such  a  pressure  as  will  make  the  water  reach  the  top  story  of 
the  highest  houses  within  the  limits  of  the  special  act,  unless  it  be  provided  by  the 
special  act  that  the  water  to  be  supplied  by  the  undertakers  need  not  be  constantly 
laid  on  under  pressure:"  and  by  s.  42  it  is  enacted  that  "the  undertakers  shall  at 
all  times  keep  charged  with  water,  under  such  pressure  as  aforesaid,  all  their  pipes 
to  which  fire-plugs  shall  be  fixed,  unless  prevented  by  frost,  unusual  drought,  or 
other  unavoidable  cause  or  accident,  or  during  necessary  repairs." — In  1845,  a 
company  was  formed  for  supplying  water  to  the  town  of  W.,  under  an  act  of  parlia- 
ment (8  &  9  Vict.  c.  cxxxv.)  which  contained  no  provision  for  supplying  water  at 
high  pressure.  In  1850,  the  works  of  that  company  were  authorized  to  be  extended 
by  an  act  (13  &  14  Vict.  e.  lxxiv.),  the  1st  section  of  which  declared  that  "the 
Waterworks  Clauses  Act,  1847,  with  respect  to  the  construction  of  the  waterworks," 
should  be  incorporated  therewith. — In  1855,  a  new  company  was  formed  for  the 
better  supplying  with  water  the  town  of  W.,  the  suburbs  thereof,  and  the  parishes 
and  places  adjacent  thereto,  by  an  act  of  18  &  19  Vict.  c.  cli.,  by  the  1st  section  of 
which  it  was  enacted  that  the  Waterworks  Clauses  Act,  1847  (amongst  others), 
"should,  except  as  therein  otherwise  provided,  be  incorporated  with  and  form  fart 
of  that  act ; "  and  by  the  40th  section  it  was  provided  that  "  the  water  to  be  supplied 
from  any  pipe  of  the  company  need  not  be  constantly  laid  on  under  pressure." — 
In  1856,  the  two  companies  were  amalgamated  under  an  act  of  19  &  20  Vict.  c.  lvii., 
the  3rd  section  of  which  contained  a  general  provision  incorporating  the  \\  aterworks 
Clauses  Act,  1847,  therewith  : — Held,  that  the  amalgamated  company  was  not  liable 
to  the  high  pressure  obligation  contained  in  the  35th  or  42nd  sections  of  the 
general  act. 

The  following  case  was  stated  for  the  opinion  of  the  court  pursuant  to  the  20  & 
21  Vict.  c.  43  :— 

Complaint  was  made  by  and  a  summons  issued  at  the  instance  of  Edward  James 
Purnell,  the  surveyor  of  the  borough  of  Wolverhampton,  on  behalf  of  the  corporation 
of  that  borough,  against  the  Wolverhampton  New  Waterworks  Company.  The 
hearing  took  place  on  the  7th  of  December,  1860. 

The  complainant  alleged,  that,  after  the  making  and  passing  of  the  Water  Works 
Clauses  Consolidation  Act,  1847,  10  &  11  Vict.  c.  17,  and  the  Wolverhampton  New 
Water  Works  Act,  1855,  18  &  19  Vict.  c.  cli.,  the  defendants  before  and  at  the  time 
of  committing  the  oll'ence  charged,  had  certain  main  and  other  pipes  belonging  to 
them  in  the  town  and  parish  of  Wolverhampton,  and  had  certain  fire-plugs  fixed 
thereto  for  the  supply  of  water  for  extinguishing  fires  according  to  the  provisions  of 
the  said  acts,  yet  that  the  defendants,  [577]  on  the  10th  of  October,  1860,  did  not 
keep  charged  with  water  the  said  pipes  so  belonging  to  them,  and  to  which  fire-plugs 
were  so  fixed,  but  then  and  there  wholly  neglected  so  to  do,  though  not  prevented 
from  so  doing  by  frost,  unusual  drought,  or  unavoidable  cause  or  accident,  or  during 
necessary  repairs.     A  penalty  of  101.  attaches  to  the  offence. 

It  was  proved,  that,  on  the  night  in  question,  the  company's  pipes  were  not  kept 
sufficiently  charged  with  water,  and  that  damage  by  fire  to  the  extent  of  5001.  was 
sustained. 
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On  behalf  of  the  defendants  no  proof  was  submitted  that  they  the  defendants 
Irere  prevented  from  affording  the  required  supply  of  water  by  either  of  the  causes 

mentioned  as  exceptions  in  section  42  of  the  Water  Works  Clauses  Consolidation  Act, 
is  17. 

The  complainant  relied  upon  the  provisions  of  the  following  statutes, — 8  &  9  Viet. 
i.  i  xxxv.  (the  Wolverhampton  Water  Works  Act),  ss.  53,  54,  55,  68,  and  69:  also 
the  Water  Works  Clauses  Consolidation  Act,  1817  (10  &  11  Vict.  c.  17),  particularly 

I  35,  42,  43,  and  85  :  also  the  Wolverhampton  New  Water  Works  Act,  1855  (18  &  19 
Virt.  c.  eli.),  the  1st  section  of  which  enacts  that  "  the  Companies  Clauses  Consolidation 
Act,  1st-"'  (8  'V'  9  Vict.  c.  16),  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  and  the  Water  Works  Clauses  Consolidation  Act,  1847  (10  &  11  Vict.  c.  17), 
shall,  except  as  herein  otherwise  provided,  be  incorporated  with  and  form  part  of  this 
Bd  : "  also  the  Wolverhampton  Water  Works  Transfer  Act,  1856  (19  &  20  Vict. 
c.  lvii.),  particularly  ss.  6,  16,  and  17. 

By  the  preamble  of  the  Water  Works  Clauses  Consolidation  Act,  1847,  it  is  provided 
'•that  this  act  shall  extend  only  to  such  waterworks  as  shall  be  authorized  by  any 
art  of  parliament  hereafter  to  be  passed  which  shall  declare  that  this  act  shall  be 
incorporated  therewith  ;  [578]  and  all  the  clauses  of  this  act,  save  so  far  as  they  shall 
he  expressly  varied  or  accepted  by  an}'  such  act,  shall  apply  to  the  undertaking 
authorized  thereby,  and  shall  with  the  clauses  of  every  other  act  which  shall  be 
incorporated  therewith  form  part  of  such  act." 

The  defendants  contended,  and  called  witnesses  to  prove, — first,  that,  on  the  night 
in  question,  there  was  a  sufficient  supply  of  water  in  the  company's  pipes  to  which  fire- 
plugs were  fixed, — secondly,  they  contended  that  s.  42  of  the  10  &  11  Vict.  c.  17  (the 
Water  Works  Clauses  Act,  1847),  did  not  apply,  because  in  that  respect  such  last- 
mentioned  act  was  expressly  varied  and  excepted  by  s.  40  of  the  18  &  19  Vict.  c.  cli. 
(the  Wolverhampton  New  Water  Works  Act,  1855),  and  therefore  that  they  were  not 
tn  lir  required  to  keep  the  water  on  under  the  pressure  stated  in  s.  35  of  the  10&  11 
Vict,  c.  17. 

After  hearing  the  evidence  adduced  on  both  sides,  the  magistrate  found  that  the 
defendants  failed  in  establishing  their  first  ground,  and  that  on  the  night  in  question 
there  was  not  such  a  supply  of  water  as  (presuming  that  ss.  35  and  42  of  the  10  &  1 1 
Viet.  c.  17  taken  together  were  incorporated  with  the  act  of  the  18  &  19  Vict.  c.  cli.) 
it  was  incumbent  upon  the  defendants  to  have  in  their  pipes  ;  and  that  the  defendants 
were  not  prevented  from  affording  such  supply  by  either  of  the  exceptions  mentioned 
in  s.  42  of  the  10  &  1 1  Vict.  c.  17.  But  he  found  for  the  defendants  on  the  second 
ground  :  whereupon  the  complainant  (the  appellant  in  this  case),  being  dissatisfied 
with  his  decision  as  erroneous  in  point  of  law,  demanded  a  case. 

Tomlinson,  for  the    appellant  (a).     The    Waterworks    [579]    Clauses    Act,  1847, 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows : — 

"That,  by  the  effect  of  the  Water  Works  Clauses  Act,  1847  (10  &  11  Vict,  c.  17), 
s.  1,  and  the  Wolverhampton  New  Water  Works  Act,  1855  (18  &  19  Vict.  c.  cli.), 
s.  1,  the  provisions  of  the  former  act  wore  incorporated  in  the  latter,  save  so  far  as 
expressly  varied  or  excepted  : 

"That  the  .'55th,  37th,  and  42nd  sections  of  the  first  act  impose  two  obligations 
mi  tlir  undertakers,  first,  to  keep  their  pipes  at  all  limes  charged  with  water  sufficient 
for  domestic  use,  fur  cleansing  and  sanitary  purposes,  and  for  extinguishing  lire,  unless 
prevented  by  frost,  &c, — secondly,  to  keep  their  pipes  at  all  times  so  charged  with 
r  for  domestic  use  and  for  extinguishing  fire,  at  such  a  pressure  as  to  reach  the 
tops  (if  the  highest  houses  : 

"That  the  40th  section  of  the  latter  act  does  not  relieve  the  respondents  from  the 

Bl   I    obligation,   but    only    excepts  and    relieves  them   from    the   sei d   obligation,   of 

keeping  their  pipes  charged  at  all  times  under  such  pressure;  and  that,  as  they 
failed  in  the  performance  of  the  tiist  obligation,  and  neglected  to  keep  their  pipes 
sufficiently  charged  with  water  at  the  time  of  the  Hre,  though  nut  prevented  I'V  frost, 
Ac.,  they  were  liable  to  the    penally  of  101.,    under  the  4 3rd  section  of  the  first  act  : 

"And  that  this  ('(instruct  inn  is  fortified  by  the  provisions  of  a  tint  her  act  ( ilit. -lined 

by  the  res] dents  in  pan  materia,      the  Wolverhampton  Water  Winks  Transfer  Act, 

1856  ( I '.i  &  20  Vict,  c.  lvii.),  by  s.  6,  transferring  an  older  company's  works  (mentioned 
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reciting  that  "  it  is  expedient  to  comprise  in  one  act  sundry  provisions  usually  contained 
in  acts  of  parliament  authorizing  the  construction  of  waterworks  for  supplying  towns 
with  water,  and  that  as  well  for  avoiding  the  necessity  of  repeating  such  pro- 
visions in  each  of  the  several  acts  relating  to  such  undertakings,  as  for  insuring 
greater  uniformity  in  the  provisions  themselves,"  enacts  in  s.  1,  "  that  this  act  shall 
extend  only  to  such  waterworks  as  shall  be  [580]  authorized  by  any  act  of  parliament 
hereafter  to  be  passed  which  shall  declare  that  this  act  shall  be  incorporated  therewith  ; 
and  all  the  clauses  of  this  act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  such  act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far  as  the  same 
shall  lie  applicable  to  such  undertaking,  and  shall,  with  the  clauses  of  every  other  act 
which  shall  be  incorporated  therewith,  form  part  of  such  act,  and  be  construed  there- 
with as  forming  one  act."  And  s.  2  enacts  that  "the  expression  'the  special  act'  used 
in  this  act  shall  be  construed  to  mean  any  act  which  shall  lie  hereafter  passed  authoriz- 
ing the  construction  of  waterworks,  and  with  which  this  act  shall  be  incorporated  ;  and 
the  word  'prescribed  '  used  in  this  act  in  reference  to  any  matter  herein  stated  shall 
be  construed  to  refer  to  such  matter  as  the  same  shall  be  prescribed  or  provided  for 
in  the  special  act,  and  the  sentence  in  which  such  word  occurs  shall  be  construed  as 
if,  instead  of  the  word  '  prescribed,'  the  expression  '  prescribed  for  that  purpose  in  the 
special  act '  had  been  used."  The  question  for  the  decision  of  the  court  is,  whether 
the  company  were  bound  to  keep  the  water  on  under  the  pressure  mentioned  in  the 
35th  section  of  the  10  &  1 1  Vict.  c.  1 7  (a).  The  duty  is  created  by  s.  42,  which  enacts 
that  "the  [581]  undertakers  shall  at  all  times  keep  charged  with  water,  under  such 
pressure  as  aforesaid  (s.  35),  all  their  pipes  to  which  fire-plugs  shall  be  fixed,  unless 
prevented  by  frost,  unusual  drought,  or  other  unavoidable  cause  or  accident,  or  during 
necessary  repairs,  and  shall  allow  all  persons  at  all  times  to  take  and  use  such  water 
for  extinguishing  fire,  without  making  compensation  for  the  same."  By  the  Wolver- 
hampton Waterworks  Transfer  Act,  1856,  the  Wolverhampton  Waterworks  Company, 
which  was  created  by  the  8  &  9  Vict.  c.  exxxv.,  and  the  Wolverhampton  New  Water- 
works Company,  which  was  created  by  the  18  &  19  Vict.  c.  cli.,  were  amalgamated. 
By  s.  4  of  this  last-mentioned  act,  the  Waterworks  Clauses  Act,  1847,  and  ss.  53  and 
54  of  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  are  incorpor- 
ated therewith  :  and  by  s.  6  the  undertaking  and  all  the  works,  &c,  of  the  old  company 
were  transferred  to  the  new  company.  The  Goldthorn  Hill  reservoir  and  the  main 
in  respect  of  which  the  complaint  was  made  were  part  of  the  works  and  property  of 
the  old  company.  The  15th  section  of  the  last-mentioned  act  enacts,  that,  "alter  the 
commencement  of  this  act,  and  except  as  is  by  this  act  otherwise  expressly  provided, 
the  new  company  shall  for  the  purposes  of  this  act,  with  respect  to  the  waterworks, 
undertaking,  and  property  to  be  so  vested  in  the  new  company,  represent  to  all 
intents  the  old  company  :"  and  s.  16,  enacts,  that,  "after  the  commencement  of  this 
act,  and  except  as  is  by  this  act  otherwise  expressly  provided,  the  new  company  shall 
be  subject  to  and  perform  and  conform  to  all  duties,  obligations,  and  liabilities  to 
which  the  old  company  immediately  before  the  commencement  of  this  act  were  or  but 
for  this  act  would  be  or  become  subject,  and  shall  relieve  and  indemnify  the  old  com- 
pany and  their  officers  and  servants,  aud  their  respective  representa-[582]-tives,  of 
and  from  all  such  duties,  obligations,  and  liabilities,  and  all  costs,  damages,  and 
expenses  in  that  behalf :  "  and  s.  17  enables  the  new  company  to  exercise  all  the  powers 
of  the  old  company  with  respect  to  the  undertaking.  The  8  &  9  Vict.  c.  exxxv., 
under  which  the  old  company  was  incorporated,  imposes  no  high-pressure  obligations  : 

in  the  recital)  to  the  respondents  as  part  of  their  undertaking,  and  s.  3  incorporating 
the  'Water  Works  Clauses  Act,  1847  '  generally,  even  if  that  unqualified  incorporation 
has  not  the  effect  of  repealing  the  40th  section  of  the  Wolverhampton  New  Water 
Works  Act,  1855,  as  to  the  whole  combined  undertaking." 

(a)  Which  enacts  that  the  "  undertakers  shall  provide  and  keep  in  the  pipes  to  be 
laid  down  by  them  a  supply  of  pure  and  wholesome  water,  sufficient  for  the  domestic 
use  of  all  the  inhabitants  of  the  town  or  district  within  the  limits  of  the  special  act, 
who  as  hereinafter  provided  shall  be  entitled  to  demand  a  supply  and  shall  be  willing 
to  pay  water-rate  for  the  same  ;  and  such  supply  shall  be  constantly  laid  on  at  such  a 
pressure  as  will  make  the  water  reach  the  top  story  of  the  highest  houses  within  the 
said  limits,  unless  it  be  provided  by  the  special  act  that  the  water  to  be  supplied  by 
the  undertakers  need  not  be  constantly  laid  on  under  pressure,"  iv,c. 
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but  the  68th  section  shadows  forth  what  may  hereafter  be  done, — providing  that 
"  nothing  herein  contained  shall  be  deemed  to  exempt  the  said  company  from  the 
provisions,  regulations,  and  conditions,  which  may  be  contained  in  any  general  act 
for  improving  the  condition  of  towns  and  populous  districts,  which  may  be  passed 
in  this  or  an}'  future  session  of  parliament."  Then,  by  the  Wolverhampton  Water 
Works  Amendment  Act,  1850,  13  &  14  Vict.  c.  lxxiv.,  s  1,  it  is  enacted  "that  'the 
Lands  Clauses  Consolidation  Act,  1845,'  the  clauses  in  'the  Waterworks  Clauses  Act, 
1847,'  with  respect  to  the  construction  of  the  waterworks,  and  the  several  provisions 
contained  in  the  said  recited  act  (meaning  by  '  the  said  recited  act,'  the  Waterworks 
Clauses  Act,  1847),  relating  to  the  correction  of  the  deposited  plans  and  books  of  refer- 
ence, the  breaking  up  of  streets,  the  laying  down  of  pipes,  the  supply  of  water,  the 
rates  for  such  supply,  and  the  protection  against  fire,  shall  extend  to  this  act, 
and  to  the  several  matters  hereby  authorized,  as  full}'  and  effectually  as  if  such 
powers  and  provisions  were  repeated  and  re-enacted  in  this  act."  The  incorpora- 
tion into  the  amalgamation  act  of  the  Waterworks  Clauses  Act,  1847,  and  the  53rd 
and  54th  sections  of  the  Companies  Clauses  Consolidation  Act,  1845,  was  part  of  the 
price  which  the  legislature  thought  fit  to  impose  for  the  privileges  thereby  granted: 
and  the  operation  of  the  act  was  suspended  for  six  months  (by  s.  2)  probably  for 
the  purpose  of  giving  the  company  time  for  applying  the  high  pressure  to  all 
[583]  their  mains  and  pipes.  The  75th  section  limits  the  profits  of  the  company  to 
10  per  cent,  on  the  paid-up  capital.  That  the  amalgamated  company  are  bound  by 
all  the  provisions  which  bound  each  of  them  separately  is  clear  from  the  cases  of  The 
Lancashire  and  Yorkshire  Railway  Company  v.  Evans,  15  Beavan,  422,  and  Evans  v.  The 
Lancashire  and  Yorkshire  &aiht)ay  Company,  1  Ellis  &  B.  754.  In  the  last-mentioned 
case,  an  act,  passed  in  1844,  for  making  a  railway  from  A.,  contained  a  clause  that 
nothing  in  that  act  should  prevent  its  being  subject  to  any  general  act  relating  to 
railways  subsequently  passed.  It  also  contained  a  clause  authorizing  the  L.  &  M. 
Railway  Company  to  purchase  the  line.  The  L.  &  M.  Railway  Company  did  purchase 
the  line.  In  1817,  an  act  was  passed,  reciting  the  acts  under  which  the  L.  &  M. 
railway  and  its  branches  were  made,  including  the  act  of  1844,  and  that  it  was 
expedient  that  the  powers  conferred  by  them  should  be  altered.  It  changed  the  name 
of  the  company  from  the  L.  &  M.  Railway  Company,  to  the  L.  &  Y.  Railway  Company, 
and  incorporated  the  general  acts  of  1845  (8  &  9  Vict.  cc.  16,  18,  20)  with  that  act, 
so  far  as  not  inconsistent  therewith.  The  L.  &  Y.  Railway  Company  injuriously 
affected  lauds  of  O.,  after  1847,  by  works  done  under  the  powers  of  the  act  of  1844. 
0.  gave  notice  that  he  chose  to  have  his  claim  settled  by  arbitration  under  the  Lands 
Clauses  Consolidation  Act,  1845,  and,  the  company  not  having  done  anything,  he 
formally  appointed  one  F.  arbitrator  for  both.  It  was  held, — confirming  the  view 
taken  by  the  Master  of  the  Rolls  in  The  Lancashire  <nt<l  Yorkshire  Railway  Company  v. 
Evans,  15  Beavan,  422, — that  the  Lands  Clauses  Consolidation  Act,  1815,  applied,  and 
that  O.  was  entitled  to  have  the  claim  settled  by  arbitration  in  manner  provided  in  s.  68. 
[584]  Powell,  for  the  respondents  (a).  The  real  question  is,  whether  under  either 
of  the  acts  of  parliament  referred  to,  or  under  all  of  them  combined,  the  Wolver- 
hampton New  Waterworks  Company  incur  any  liability  for  not  keeping  their  mains 
charged  at  high  pressure.  It  is  conceded  that  no  such  obligation  was  imposed  upon 
the  old  company  under  the  8  &  9  Vict.  c.  exxxv.  It  is  also  conceded  that  none  arises 
from  the  Transfer  Act,  19  &  20  Vict.  c.  lvii.,  unless  by  reason  of  the  incorporation 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents  were  as 
follows  : — 

"That  the  respondents  were  not  guilty  of  any  neglect  for  which  they  were  liable 
to  a  penalty  : 

"That  the  Waterworks  Clauses  Act,  1847,  is  not  so  incorporated  with  the 
Wolverhampton  Waterworks  Transfer  Act,   1856,  as  to  make  it  the  duty  of  the 

pondents  to  keep  the  water  in  their  mains  and  other  pipes  at  the  pressure  required 
by  8.  42  (jf  the  former  act: 

"That,  by  the  express  enactments  of  ss.  1  and  40  of  the  Wolverhampton  New 
Waterworks  Act,  1855,  the  respondents  have  a  discretion  given  to  them  as  to  keeping 
i  In-  water  in  their  pipes  under  pressure: 

"And  that  the  magistrate  could  not,  for  want  of  jurisdiction,  have  convioted  the 
respondents." 
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therewith  of  the  Waterworks  Clauses  Act,  1847,  10  &  11  Vict.  c.  17.  The  19  &  20 
Vict.  c.  lvii.,  however,  incorporates  only  the  53rd  and  54th  sections  of  the  general 
act.  Reliance  seems  to  be  placed  upon  the  1st  section  of  the  Wolverhampton  Water- 
works Amendment  Act,  1850,  13  &  14  Vict.  c.  lxxiv.,  which  enacts  "that  the  Lands 
Clauses  Consolidation  Act,  1845,  the  clauses  in  the  Waterworks  Clauses  Act,  1847, 
with  respect  to  the  construction  of  the  waterworks,  and  the  several  provisions  con- 
tained in  the  said  recited  act  relating  to  the  correction  of  the  deposited  plans  and 
books  of  reference,  the  breaking  up  of  streets,  the  laying  down  of  pipes,  the  supply  of 
[585]  water,  the  rates  for  such  supply,  and  the  protection  against  fire,  shall  extend 
to  this  act  and  to  the  several  matters  hereby  authorized,  as  fully  and  effectually  as  if 
such  powers  and  provisions  were  repeated  and  re-enacted  in  this  act."  The  words 
"the  said  recited  act"  here,  however,  refer  to  the  provisions  of  the  private  act  of 
8  &  9  Vict.  c.  exxxv., — as  is  clearly  shewn  by  the  use  of  the  same  words  in  the  15th 
line  of  the  recital.  The  40th  section  of  the  Wolverhampton  New  Waterworks  Act, 
L855  (18  &  19  Vict.  c.  cli.),  expressly  exempts  that  company  from  the  obligation  in 
question  :  it  enacts  that  "  the  water  to  be  supplied  from  any  pipe  of  the  company  need 
not  be  constantly  laid  on  under  pressure."  Thus,  it  is  clear  that  no  high-pressure 
obligation  was  imposed  upon  the  old  company  either  by  their  act  of  incorporation 
(8  &  9  Vict.  c.  exxxv.)  or  their  amendment  act  (13  &  14  Vict.  c.  lxxiv.),  that  the  new 
company  were  expressly  exempted  from  it  by  the  40th  section  of  the  18  &  19  Vict, 
c.  cli.,  and  that  there  is  nothing  in  the  Wolverhampton  Waterworks  Transfer  Act,  1856 
(19  &  20  Vict.  c.  lvii.),  to  create  the  obligation,  unless  it  is  created  by  implication  from 
the  Waterworks  Clauses  Act,  1 847,  being  generally  declared  to  be  incorporated 
therewith.  In  Tin  Birkenhead  Docks  Trustees  v.  The  Birkenhead  Dock  Company,  23  Law 
J.,  Chan.  457,  it  was  laid  down  by  the  Lords  Justices,  that  a  private  aet  of  parliament, 
although  declared  to  be  a  public  act,  cannot  by  any  implication  repeal  a  former  private 
act ;  and  that  such  repeal  can  only  operate  if  there  be  in  the  subsequent  act  words 
which  will  operate  as  an  express  repeal  of  the  former  act. 

Tomlinson  was  heard  in  reply. 

Erle,  C.  J.  The  question  before  the  magistrate  was,  whether  the  WTolverhampton 
New  Waterworks  [586]  Company  were  bound  to  keep  the  water  in  their  pipes  at  the 
pressure  mentioned  in  the  35th  section  of  the  Waterworks  Clauses  Act,  1847,  10  &  11 
Vict.  c.  17.  He  found  that  they  were  not:  and  I  am  of  opinion  that  his  decision  was 
right.  It  appears  that  two  companies  had  been  formed  for  the  supply  of  water  to  the 
town  of  Wolverhampton, — the  old  company,  established  under  the  8  &  9  Met. 
c.  exxxv.,  amended  by  the  13  &  14  Vict.  c.  lxxiv.,  and  the  new  company,  established 
under  the  18  &  19  Vict.  c.  cli.  I  have  looked  carefully  through  the  provisions  con- 
tained in  the  old  company's  acts ;  and  I  am  clearly  of  opinion  that  they  were  under 
no  obligation  to  keep  their  pipes  charged  with  water  at  the  pressure  contended  for. 
No  such  obligation  is  imposed  upon  them  by  anything  contained  in  their  first  act,  and 
their  second  act  did  not  adopt  that  part  of  the  general  act.  Then,  did  the  act  under 
which  the  new  company  was  formed  impose  upon  them  the  high-pressure  obligation  1 
So  far  from  it,  the  last>mentioned  act  contains  a  clause  expressly  exempting  them  from 
it ;  for,  s.  40  enacts  that  "  the  water  to  be  supplied  from  any  pipe  of  the  company 
need  not  be  constantly  laid  on  under  pressure."  Thus,  down  to  the  time  of  the  passing 
of  the  19  &  20  Viet.  c.  lvii.,  whereby  all  the  property  and  rights  of  the  old  were  trans- 
ferred to  the  new  company,  neither  company  was  subjected  to  the  obligation  in 
question.  Before  coming  to  the  construction  of  the  Transfer  Act,  I  would  observe 
that  I  take  it  for  granted  the  40th  section  of  the  18  &  19  Viet.  c.  cli.,  was  an  enact- 
ment which  was  rendered  necessary  by  reason  of  local  difficulties  to  the  due  carrying 
on  of  the  works.  The  preamble  of  the  19  &  20  Vict.  c.  lvi.,  recites  that  "the  two 
companies  are  desirous,  and  it  would  be  of  public  advantage,  and  it  is  expedient  that 
the  works  of  the  old  company  should  be  transferred  to  the  new  company,  and  the  two 
undertakings  worked  [587]  as  one  undertaking."  The  3rd  section  declares  that  "the 
Waterworks  Clauses  Act,  1847,  and  ss.  53  and  54  of  the  Companies  Clauses  Consolida- 
tion Act,  1845,  are  incorporated  with  this  act."  Now,  one  of  the  clauses  of  the 
Waterworks  Clauses  Act,  1847, — the  42nd, — enacts  that  the  undertakers  of  companies 
for  the  supply  of  water  "shall  at  all  times  keep  charged  with  water,  under  such 
pressure  as  aforesaid,  all  the  pipes  to  which  fire-plugs  shall  be  fixed,  unless  prevented 
by  frost,  unusual  drought,  or  other  unavoidable  cause  or  accident,  or  during  necessary 
repairs."     But  that  is  qualified  by  the  proviso  in  the  1st  section  "  that  this  act  shall 


IOC.  B.  (N.  S)588.    PURNEJ.L  V.  WOLVERHAMPTON  NEW  WATERWORKS  CO.    583 

extend  only  to  such  waterworks  as  shall  be  authorized  by  any  act  of  parliament  here- 
after to  be  passed  which  shall  declare  that  this  act  shall  be  incorporated  therewith, 
anil  all  the  clauses  of  this  act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  such  act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far  as  the  same 
shall  be  applicable  to  such  undertaking,  and  shall  with  the  clauses  of  every  other  act 
which  shall  be  incorporated  therewith,  form  part  of  such  act,  and  be  construed  there 
with  as  forming'  one  act."  The  Transfer  Act,  19  ifc  20  Vict.  c.  lvii.,  by  s.  3,  incorporates 
the  Waterworks  Clauses  Act,  1847,  without  any  qualification  ;  and  therefore  there  is 
much  in  Mr.  Tomlinson's  argument  to  afford  ground  for  thinking  that  the  legislature 
intended  to  impose  on  the  Wolverhampton  New  Waterworks  Company  the  duty  of 
keeping  their  pipes  charged  with  water  at  high  pressure  according  to  s.  42.  But  I 
also  think  there  is  much  in  the  argument  of  Mr.  Powell,  that  these  are  all  in  the 
nature  of  private  acts,  and  that  a  provision  in  a  private  act  is  not  to  be  held  repealed 
by  a  subsequent  private  act,  unless  there  are  words  which  operate  expressly  to  repeal 
it:  and  1  think  that  the  principle  thus  enunciated  by  him  should  guide  our  judgment 
upon  this  [588]  occasion.  The  provision  contained  in  s.  40  of  the  18  &  19  Vict, 
c.  cli.,  is  a  most  important  one.  What  is  there  to  shew  that  the  legislature  intended  to 
repeal  it  I  If  they  had  meant  to  do  so,  nothing  was  easier  than  to  say  so.  There 
certainly  is  no  express  repeal ;  and  I  am  unable  to  see  any  intention  to  repeal.  The 
effect  of  the  Transfer  Act,  looking  at  all  its  provisions,  seems  to  me  to  be,  to  annihilate 
the  old  company,  and  to  declare  that  the  new  one  shall  be  the  continuing  company  for 
the  supply  of  water  to  the  town  and  neighbourhood  of  Wolverhampton.  I  gather 
this  from  the  expression  in  the  preamble,  "that  it  is  expedient  that  the  works  of  the 
old  company  should  be  transferred  to  the  new  company,  and  the  two  undertakings 
worked  as  one  undertaking," — from  the  6th  section,  which  enacts  that,  "after  the 
commencement  of  this  act,  but  subject  to  the  provisions  thereof,  the  old  company  may 
and  shall  make  and  execute  a  grant  to  the  new  company,  and  the  new  company  may 
and  shall  accept  and  execute  the  same,  according  to  the  first  of  the  two  recited  agree- 
ments, of  the  works  of  the  old  company,  and  the  sites  thereof,  buildings,  erections, 
fixed  engines,  fixtures,  machinery,  and  appurtenances  thereto  belonging,  and  the  fixed 
mains,  pipes,  water,  and  generally  the  whole  undertaking  of  the  old  company,  with  all 
the  rights,  interests,  powers,  authorities,  and  privileges  whatsoever  of  the  old  company 
relating  thereto  (except  only  such  parts  of  their  property  as  by  the  first  of  the  two 
recited  agreements  are  agreed  to  be  reserved  to  them),  and  the  premises  so  to  be 
granted  shall  by  virtue  of  this  act,  and  as  from  the  commencement  thereof,  be  vested 
in  the  new  company  as  part  of  their  undertaking,  and  may  be  held  and  enjoyed  by 
them  accordingly," — anil  from  the  8th  section,  which  enacts,  that,  "immediately  after 
the  commencement  of  this  act,  the  old  company  shall  deliver  over  to  the  new  company 
[589]  ami  put  them  in  peaceable  possession  of  the  whole  of  the  waterworks,  under- 
taking, and  property  to  be  so  vested  in  the  new  company."  It  seems  to  me  that  the 
new  company  is  the  only  company  now  in  existence,  that  it  was  an  essential  provision 
in  the  formation  of  that  company  that  it  should  be  exempted  from  the  obligation  of 
keeping  its  pipes  charged  with  water  at  high  pressure,  and  that  the  incorporation 
therewith  df  the  Waterworks  Clauses  Act,  1847,  was  nut  intended  to  operate  a  repeal 
of  that  express  exemption.  That  is,  in  truth,  the  turning  point  of  the  judgment. 
Unless  8.  •'>  of  the  Transfer  Act,  19  &  20  Vict.  c.  lvii.,  creates  the  obligation,  it  does 
nut  exist.  I  cannot  see  any  distinction  in  this  respect  between  the  works  of  the  old 
and  those  of  the'  new  company. 

Williams,  . I.  1  entirely  agree  witli  all  that  has  fallen  from  my  Lord  as  to  the 
construction  of  the  Transfer  Act,  19  &  20  Vict.  c.  lvii.  The  incorporation  therewith 
nt  the  Waterworks  Clauses  Act,  1847,  by  s.  3  of  the  Transfer  Act,  does  not  operate  a 
repeal  of  the  40th  section  of  the  1M  >V  19  Vict.  c.  cli.  I  have  nothing  more  to  add 
upon  that  question.  But,  Mr.  Tomlinson,  in  the  course  of  bis  argument,  urged  that, 
independently  of  that  incorporation  of  the  general  with  the  special  act,  there  was  an 
obligation  to  keep  their  pipes  charged  at  high  pressure  cast  upon  the  old  company  by 
their  amendment  act,  13  &  14  Vict.  c.  Ixxdv.,  which  obligation  was  transferred  to  the 
new  company  by  the  Kith  section  of  the  19  &  20  Viet.  o.  lvii.,  which  enacts  that, 
"after  the  commencement  of  this  act,  and  except  as  is  by  this  act  otherwise  expressly 
provided,  the  new  company  shall  be  subject  to  and  perform  and  conform  to  all  duties, 
obligations,  and  liabilities  tn  which  the  old  company  immediately  before  the  com 
mencement  of  this  act  were  or  but  for  this  act  would  [590]  be  or  become  subject,  and 
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shall  relieve  and  indemnify  the  old  company  and  their  officers  and  servants,  and  their 
respective  representatives,  of  and  from  all  such  duties,  obligations,  and  liabilities,  and 
all  costs,  damages,  and  expenses  in  that  behalf."  No  doubt  that  section  does  cast 
upon  the  new  company  all  the  obligations  and  duties  of  the  old  company.  But  I 
think  Mr.  Tomlinson  has  failed  to  shew  that  any  such  liability  as  is  suggested  existed 
with  respect  to  the  old  company.  The  argument  was  founded  upon  this,  that  the 
words  "the  said  recited  act"  in  the  enacting  part  of  the  1st  section  of  the  13  &  14 
Vict.  c.  lxxiv.  referred  to  the  Waterworks  Clauses  Act,  1847,  and  therefore  incor- 
porated in  the  special  act  the  provisions  of  the  general  act  as  to  protection  against 
fire.  At  first,  I  was  inclined  to  assume  with  Mr.  Tomlinson  that  it  did  so  mean  :  and, 
if  that  had  been  correct,  the  argument  would  have  been  unanswerable.  But,  upon 
consideration,  I  am  of  opinion  that  that  is  not  the  true  reading  of  the  statute.  Why 
should  the  Waterworks  Clauses  Act,  1847,  be  "the  said  recited  act,"  rather  than  the 
Lands  Clauses  Consolidation  Act,  1845  ]  Both  those  statutes  are  mentioned;  but,  in 
strictness,  there  is  no  other  recited  act  than  the  8  &  9  Vict.  c.  cxxxv. ;  and,  when 
that  act  is  looked  at,  it  will  be  found  that  it  alone  contains  the  provisions  referred  to. 
Throughout  the  act,  viz.  in  the  earlier  part  of  s.  1,  and  again  in  ss.  10,  14,  17,  and  20, 
the  same  words  "the  said  recited  act"  refer  to  the  private  act,  8  &  9  Vict.  c.  cxxxv. 
We  are  therefore  driven  back  to  the  construction  of  the  3rd  section  of  the  19  &  20 
\  iot.  c.  lvii.,  which  for  the  reasons  so  fully  given  by  my  Lord,  and  in  which  I  entirely 
concur,  leaves  the  exempting  clause  contained  in  the  Wolverhampton  New  Water- 
works Company's  Act,  18  &  19  Vict,  c  cli.,  in  full  force,  and  so  entitles  the  respon- 
dents to  a  decision  in  their  favour. 

[591]  Willes,  J.  I  entirely  agree  with  what  has  fallen  from  my  Lord  and  my 
Brother  Williams. 

Byles,  J.  I  am  of  the  same  opinion  :  and  I  must  confess  I  have  been  much 
influenced  by  the  case  of  The  Trustees  "/  the  BirkenJiead  Docks  v.  The  Birkenhead  Dock 
Company,  23  Law  J.  Chan.  457,  where  Lord  Justice  Turner,  a  very  high  authority, 
lays  down  the  rule  to  be  this, — "  It  is  a  rule  of  law  that  one  private  act  of  parliament 
cannot  repeal  another,  except  by  express  enactment."  If  the  Waterworks  Clauses 
Act,  1847,  were  so  incorporated  with  the  Wolverhampton  Waterworks  Transfer  Act, 
1856,  as  to  override  the  18  &  19  Vict.  c.  cli.,  it  could  only  at  the  utmost  impliedly 
repeal  the  40th  section  of  the  last-mentioned  act :  and  the  case  referred  to  is  a  distinct 
authority  to  shew  that  there  can  be  no  repeal  except  by  express  enactment.  I  would 
further  suggest  that  any  other  construction  would  lead  to  great  inconvenience  ;  for, 
many  questions  might  arise  as  to  whether  the  works  were  old  works  or  new,  or  partly 
old  and  partly  new  :  and  it  is  important  that  the  same  rule  of  construction  should  be 
applied  as  to  the  whole  of  the  town  and  neighbourhood.  The  result  is,  that  the 
decision  of  the  magistrate  will  be  affirmed. 

Decision  affirmed. 

[592]     Gilding  v.  Evke  and  Another.     July  8th,  1861. 

[S.  C.  31  L.  J.  C.  P.  174;  5  L.  T.  136  ;  9  W.  R,  946.     Adopted,  Partem  v.  Hill, 

1864,  10  L.  T.  414.] 

The  declaration  stated  that  the  defendants  (the  one,  A.,  acting  as  attorney  for  B.,  the 
other)  recovered  a  judgment  against  the  plaintiff  for  301.  7s.  4d.,  that  the  plaintiff 
paid  and  satisfied  to  B.  the  debt  recovered  by  such  judgment  except  the  sum  of 
15s.  8d.,  and  that  the  defendants  sued  out  a  ca.  sa.  upon  the  judgment,  and  wrong- 
fully and  maliciously,  and  without  any  reasonable  or  probable  cause,  indorsed  the 
said  writ  with  directions  to  levy  51.  14s.  8d.,  and  interest,  and  11.  7s.  for  the 
costs  of  execution ;  that  the  plaintiff  tendered  and  offered  to  pay  to  the  defen- 
dants 31.  8s.,  which  was  sufficient  to  pay  and  discharge  all  that  was  recoverable 
against  the  plaintiff  upon  the  judgment  and  writ,  together  with  the  costs  of  the 
writ  of  execution  and  all  other  legal  and  incidental  expenses ;  and  that  the  defen- 
dants wrongfully  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
procured  the  sheriff  to  arrest  the  plaintiff,  and  detain  him  until  he  paid  71.  6s.  9d., 
whereas  31.  8s.  and  no  more  was  due  and  owing  from  and  recoverable  against  the 
plaintiff  upon  the  said  judgment : — Held,  on  demurrer,  that  the  declaration  dis- 
closed a  good  cause  of  action,  and  that  it  was  not  necessary  for  the  plaintiff  to 
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allege  that  he  had  obtained  his  discharge  by  order  of  the  court  or  a  judge,  so  as  to 
shew  that  the  proceedings  had  terminated  in  his  favour. 

The  declaration  stated  that  the  defendants,  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  were  attorneys,  and  carried  on  business  as  such  as 
co-partners,  and  the  defendant  G.  L.  P.  Eyre,  by  the  other  defendant  as  his  attorney, 
commenced  and  prosecuted  an  action  against  the  now  plaintiff  in  the  court  of  (Queen's 
Bench  at  Westminster,  for  recovery  of  a  certain  debt  alleged  to  be  due  from  the  now 
plaintiff  to  the  said  G.  L.  P.  Eyre  ;  and  such  proceedings  were  had  in  the  said  action 
that  the  said  defendant  on  the  16th  of  November,  1859,  by  the  consideration  and 
judgment  of  the  said  court,  recovered  against  the  now  plaintiff  a  certain  debt  or  sum 
of  301.  7s.  4d. ;  and  the  now  plaintiff  afterwards,  and  before  the  committing  of  the 
grievance  thereinafter  next  mentioned,  paid  and  satislied  to  the  said  G.  L.  P.  Eyre 
all  the  ami  mot  of  the  said  debt  so  recovered  by  the  said  judgment,  except  the  sum  of 
15s.  8d.  :  That  the  defendants  afterwards,  on  the  11th  of  December,  I860,  caused  and 
procured  a  certain  writ  of  capias  ad  satisfaciendum  to  be  issued  out  of  the  said  court 
of  Queen's  Bench  in  the  said  action  upon  the  said  judgment,  directed  to  the  sheriff  of 
Middlesex,  commanding  the  said  sheriff  to  take  the  plaintiff  and  him  safely  keep  to 
satisfy  the  defendant  the  said  debt  of  301.  7s.  4d.,  together  with  interest  upon  the 
sum  of  51.  14s.  8d.  at  the  rate  of  41.  per  cent,  per  annum  from  [593]  the  said  16th  of 
November,  1859,  and  wrongfully  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  indorsed  the  said  writ  with  directions  to  levy  more  than  the  said  sum 
of  15s.  8d.,  the  part  of  the  said  debt  of  301.  7s.  4d.  so  remaining  due  as  aforesaid,  that 
is  to  say,  with  directions  to  levy  51.  14s.  8d.,  and  interest  thereon  at  41.  per  cent,  per 
annum  from  the  16th  of  November,  1859,  and  also  11.  7s.  for  the  costs  of  execution, 
besides  officer's  fees  and  all  other  legal  and  incidental  expenses,  and  delivered  the  said 
writ  so  indorsed  to  the  said  sheriff,  to  be  executed  in  due  form  of  law  :  That  after- 
wards, and  before  his  arrest  thereinafter  mentioned,  he,  the  plaintiff,  tendered  and 
offered  to  the  defendants,  and  offered  to  pay  to  the  defendants,  the  sum  of  31.  8s., 
and  which  said  sum  of  31.  8s.  was  sufficient  to  pay  and  discharge  all  that  was  recover- 
able against  the  plaintiff  upon  the  said  judgment  and  writ,  together  with  the  costs  of 
the  said  writ  of  execution  and  all  other  legal  and  incidental  expenses  :  Yet  the  defen- 
dants wrongfully  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  and  procured  the  said  sheriff,  under  the  said  writ,  and  within  his  bailiwick,  to 
bake  and  arrest  the  plaintiff  by  his  body,  and  the  said  sheriff  accordingly  took  the 
plaintiff  by  his  body,  and  imprisoned  him,  and  the  plaintiff  was  imprisoned  and 
detained  in  prison  under  the  said  writ  to  satisfy  the  defendant  the  moneys  so  indorsed 
on  the  said  writ  and  thereby  directed  to  be  levied,  for  a  long  space  of  time,  and  until 
he  the  plaintiff  was  forced  and  compelled  by  the  defendants,  in  order  to  procure  his 
discharge  from  the  said  imprisonment,  to  pay  to  the  defendants  the  sum  of,  to  wit, 
71.  6s.  9d.,  whereas,  at  the  several  times  of  the  said  suing  out,  indorsing,  delivering, 
taking,  imprisoning,  and  detaining  in  prison,  a  much  lesser  sum  than  the  said  sum  of 
71.  lis.  9d.,  to  wit,  the  sum  of  31.  8s.  and  no  more,  was  due  and  owing  from  the 
plain  [594]-tiff  and  recoverable  against  him  upon  the  said  judgment  and  writ,  and  the 
plaintiff  was  always  from  the  time  of  making  the  said  tender,  at  the  time  of  his  said 
arrest,  and  during  all  the  lime  of  his  detention,  ready  to  pay  the  defendants  the  said 
Bum  of  31.  ss.  ;  and  the  plaintiff,  by  reason  of  the  premises,  was  necessarily  put  to 
and  incurred  divers  costs  and  expenses  during  his  said  detention,  for  officer's  fees  for 
Searching  for  other  executions,  and  for  other  expenses,  in  obtaining  his  discharge  from 
iid  imprisonment;  ami  the  plaintiff  was  also  during  all  the  tunc  of  bis  detention 
in  prison  hindered  and  prevented  from  attending  to  his  business,  and  was  injured  in 
his  credit  ami  circumstances. 

The  defendants  demurred  to  this  count,  the  ground  of  demurrer  alleged  in  the 

margin  being,  "that  the  declaration  does  not  shew  that  the  malicious  proceeding 
terminated  in  the  now  plain!  ill's  favour  i  but,  on  the  contrary,  it  appears  I  hereby  that 
lie  actually  paid  the  sum  indorsed  on  the  oa.  sa." 

The  plaintiff  joined  in  demurrer, 

■1.  A.  Russell  (with  whom  was  Bovill,  Q,  G),  in  support  of  the  demurrer  (a). 
The  declaration  is  bad  for  [595]  not  shewing  that    the   proceedings  complained  of 

(o)  The  points  marked  for  argument  on  the  part  of  the  defendants  were,— 
C.  P.  xx.— 19* 
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terminated  in  favour  of  the  now  plaintiff.  It  appears  that  the  plaintiff,  in  order  to 
get  discharged  from  custody,  paid  the  sum  indorsed  upon  the  writ,  and  consequently 
the  termination  of  the  proceedings  was  in  favour  of  the  now  defendants.  If  he  was 
entitled  to  his  discharge  or  payment  of  the  smaller  sum,  he  might  have  obtained  a 
judge's  order  for  that  purpose  :  but  he  has  not  thought  fit  to  adopt  that  course. 
The  matter  was  very  much  discussed  in  a  recent  case  in  this  court,  Steward  v.  Gromett, 
ante,  vol.  vii.,  p.  191.  The  ordinary  rule  was  held  not  to  apply  there,  because  the 
proceeding  was  ex  parte,  and  the  plaintiff  could  not  have  been  heard  to  controvert 
the  facts  alleged  against  him  before  the  magistrate.  The  reason  of  the  rule  is  given 
by  Lord  Tenterden  in  Wilkinson  v.  Howell,  M.  &  M.  495,  thus, — "The  general  rule 
is,  that  a  party  cannot  sue  for  a  malicious  arrest  or  prosecution,  without  shewing  in 
his  declaration  how  the  proceeding  complained  of  was  terminated.  That  is  the  form 
in  which  the  rule  is  generally  expressed ;  and  I  think  that  rule  involves  this  principle, 
that  the  termination  must  be  such  as  to  furnish  prima  facie  evidence  that  the  action 
was  without  foundation."  In  WhMworih  v.  Hall,  2  B.  .t  Ad.  695,  it  was  held,  that  in 
an  action  for  maliciously  suing  out  a  commission  of  bankrupt,  it  must  be  averred  and 
proved  that  the  commission  was  superseded  before  the  commencement  of  the  action  : 
and,  if  this  fact  be  not  proved,  the  plaintiff  ought  to  be  nonsuited,  though  it  was  not 
averred  in  the  declaration,  and  though  the  defendant,  who  might  have  demurred  for 
the  omission,  had  not  done  so.  Littledale,  J.,  in  that  ease,  says:  "There  is  no 
distinction  between  an  action  for  a  mali-[596]-cious  prosecution  by  indictment  or  for 
a  malicious  arrest,  and  one  for  maliciously  suing  out  a  commission  of  bankrupt.  In 
all  of  them  it  is  necessary  to  shew  that  the  original  proceeding  which  formed  the 
alleged  ground  of  the  action  is  at  an  end."  And  Parke,  J.,  says:  "It  seems  to  be 
involved  in  the  proposition  that  the  commission  was  sued  out  without  reasonable 
and  probable  cause,  that  such  commission  must  be  superseded  before  the  action  be 
commenced,  for,  the  very  existence  of  the  commission  would  be  some  evidence  of 
probable  cause."  [Williams,  J.  It  surely  cannot  be  necessary  to  aver  the  successful 
termination  of  the  suit,  in  an  action  for  a  misuse  of  the  process  of  the  court.]  In 
Jenings  v.  Florence,  ante,  vol.  ii.,  p.  4G7,  the  party  obtained  his  discharge  on  payment 
of  the  lesser  amount.  In  De  Medina  v.  Grove,  10  Q.  B.  152,  172,  it  was  held  that  no 
action  lies  against  an  execution-creditor  or  his  attorney  for  issuing  a  fi.  fa.  indorsed 
to  levy  the  whole  sum  recovered  by  a  judgment,  which,  to  the  knowledge  of  both, 
has  been  partly  satisfied  by  payments,  unless  malice  and  want  of  probable  cause  be 
alleged  in  the  declaration,  and  proved.  Wilde,  C.  J.,  there  threw  out  a  suggestion 
(in  the  Exchequer  Chamber),  that  "  the  plaintiff  might  have  applied,  if  the  state  of 
facts  justified  the  application,  either,  before  the  arrest,  to  have  satisfaction  entered  up, 
or,  after  the  arrest,  to  be  discharged.  It  might  therefore  be  a  question  whether,  even 
with  all  proper  averments  on  the  record,  the  proper  remedy  would  be  by  action  :  for, 
it  might  be  contended  that  what  is  complained  of  by  the  plaintiff  was  mere  irregu- 
larity." But  the  court  of  Queen's  Bench,  in  the  subsequent  case  of  Churchill  v.  Siggers, 
3  Ellis  &  B.  929,  dissented  from  that  doctrine,  and  held,  that  if  the  declaration  con- 
tained an  averment  of  malice  and  want  of  reasonable  or  probable  cause,  there  was  no 
difference  be-[597J-tweeu  an  arrest  for  an  excessive  sum  on  mesne  process  and  such  an 
arrest  in  execution.  In  Churchill  v.  Siggers,  as  in  Jenings  v.  Florence,  it  appeared  that 
the  proceeding  had  terminated  in  favour  of  the  plaintiff.  The  last-mentioned  case 
seems  to  have  afforded  the  model  for  the  declaration  here  :  but  there  the  declaration 
contains  an  averment  which  is  wanting  here,  viz.  that  the  now  plaintiff  was  discharged 
on  payment  of  the  lesser  sum.     There  can  be  no  valid  reason  why  the  ordinary  in' 
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"  1.  That  the  first  count  is  defective  for  omitting  to  shew  that  the  malicious  pro- 
ceedings complained  of  terminated  in  the  plaintiffs  favour : 

"  2.  That,  after  payment  under  compulsion  of  legal  process  of  the  money  to  recover 
which  the  writ  of  capias  ad  satisfaciendum  in  the  former  action  was  issued  and 
indorsed,  the  now  plaintiff  is  not  entitled  to  maintain  this  action  so  long  as  the  process 
complained  of  remains  in  force  : 

"  3.  That  the  now  plaintiffs  proper  remedy  would  have  been  to  have  applied  in 
the  former  action  to  set  aside  the  writ  and  execution,  and  for  a  rule  or  order  for  the 
now  plaintiffs  discharge  from  custody,  or  for  the  re-payment  of  the  alleged  excess ; 
and  that,  having  failed  to  take  that  course,  the  former  proceedings  are  conclusive  as 
to  the  existence  of  probable  cause." 
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which  prevails  in  actions  for  malicious  arrest  or  malicious  prosecution  should  not  apply 

here.     [Byles,  J.     According  to  your  argument,  the  more  the  party  is  damnified  the 
less  he  has  a  remedy.] 

Tompson  Chitty,  contra  (a).  The  declaration  is  sulli-[598]-cient  without  the  aver- 
ment suggested.  The  reason  why  in  an  ordinary  action  for  malicious  prosecution  it  is 
necessary  to  shew  that  the  proceeding  complained  of  had  terminated  in  favour  of  the 
party  complaining,  is  that  it  would  be  inconvenient  to  have  two  actions  involving  the 
same  issue  going  on  at  the  same  time.  Here,  there  was  no  proceeding  which  was  to 
be  the  subject  of  inquiry.  An  application  to  a  judge  would  only  enable  the  party  bo 
obtain  his  discharge  alter  the  injury  was  dune.  The  case  is  hardly  to  be  distinguished 
from  that  of  Steward  v.  Gromett,  ante,  vol.  vii.,  p.  191.  [Williams,  J.  There  is  a  dis- 
tinction between  a  case  where  the  process  of  the  court  is  abused  by  turning  it  to 
a  purpose  for  which  it  was  never  intended,  and  a  case  like  the  present,  where  the  ca. 
sa.  is  regular.]  De  Medina  v.  Grove,  10  Q.  13.  152,  was  the  first  of  this  class  of  cases 
in  modern  times.  There,  the  plaintiff  had  been  taken  cm  a  ca.  sa.  for  more  than  was 
due  upon  the  judgment ;  and  the  declaration  charged  that  the  defendants  wrongfully 
and  injuriously  caused  the  writ  to  be  indorsed  with  the  larger  sum,  and  wrongfully 
and  injuriously  delivered  it  so  indorsed  to  the  sheriff,  to  be  executed,  &c,  but  did  not 
allege  it  to  have  been  done  maliciously:  and  it  was  held  that  without  the  averment 
and  proof  of  malice  and  want  of  probable  cause  the  action  could  not  be  sustained. 
Lord  Denman,  in  delivering  the  judgment  of  the  court  below,  says :  Prima  facie,  the 
plaintiff  has  a  right  to  take  out  execution  upon  an  unsatisfied  judgment  for  the  amount 
of  the  debt  or  damages  recovered.  If  the  judgment  has  been  satisfied  in  part,  appli- 
cation may  be  made  to  the  court  of  Chan-[599]-cery,  or  to  the  equitable  jurisdiction 
of  the  court  of  common  law,  to  restrain  the  plaintiff  from  taking  out  execution,  or 
rather  from  indorsing  and  executing  his  process,  for  more  than  actually  is  due  :  but 
great  inconsistency  and  inconvenience  might  arise  if  the  merits  or  force  and  effect  of 
a  judgment  remaining  wholly  unreversed,  and  good  upon  the  face  of  it,  could  be 
wholly  or  partially  questioned  in  a  collateral  action  such  as  this,  in  which  the  gist  of 
the  action,  as  it  appears  by  the  declaration,  is  the  levying  for  the  whole  amount  after 
it  had  been  reduced  by  part-payments.  If  malice  and  want  of  reasonable  and  probable 
cause  had  been  alleged,  they  would  have  formed  the  gist  of  the  action;  and  the  part- 
payment  would  only  have  been  a  circumstance,  which  alone  would  not  have  entitled 
the  plaintiff  to  maintain  an  action."  Chv/rchUl  v.  Siggers,  3  Ellis  *  B.  929,  is  precisely 
like  this  case.  Lord  Campbell's  judgment  exactly  meets  the  circumstances  here. 
"To  put  into  force  the  process  of  the  law  maliciously  and  without  an}'  reasonable  or 
probable  cause,"  he  says,  "is  wrongful;  and  if  thereby  another  is  prejudiced  in 
property  or  person,  there  is  that  conjunction  of  injury  and  loss  which  is  the  foundation 
of  an  action  on  the  case.  Process  of  execution  on  a  judgment  seeking  to  obtain  satis 
'ii  for  the  sum  recovered,  is  prima    facie  lawful;   and    the   creditor  cannot  be 

(«j  The    points    marked    for    argument    on    the    part   of   the   plaintiff  were   as 
follows  : — 

"That  the  defendants  by  demurring,  admit  the  fact  alleged  in  the  first  count  in 
I  lie  declaration  to  be  true  ;  that  the  wrongful  acts  complained  of  were  the  acts  of  the 
defendants  themselves,  and  that  it  was  therefore  not  necessary  to  allege  that  the  pro 
endings  terminated  in  the  plaintiffs  favour;  that  the  acts  complained  of  were  no! 
inadvertent,  but  were  wrongful,  wilful,  malicious,  and  without  reasonable  or  probable 
,  and  it  must  be  taken  as  a  fact  that  the  sum  tendered  by  I  In'  plaint  ill' was  to  the 
Knowledge  of  the  defendants  all  that  was  due  to  and  properly  recoverable  by  the 
defendant  U.  L  1'.  Kyre ;  that  the  defendants  by  their  wrongful,  wilful,  malicious 
act,  knowing  that  su.-h  eum,  to  wit,  15s.  8d.  only,  was  due,  by  the  indorsement  on  the 
writ,  and  caption  and  imprisonment  of  the  plaintiff,  extorted  from  him  the  I 
; nut  of  71.  68.  9d.,  and  caused  I  he  plaintiff  the  special  damage  alleged    in    the  first 

count  of  the  declaration;  that,  the  proceedings  of  the  defendants  being  wilful  and 

malicious,   and    without    reasonable   or   probable    CaUSO,    il    Was    not    nccr,,H\     that    the 

plaintiff,  in  order  bo  obtain  his  liberation  from  the  Baid  imprisonment,  or  to  enable 
him  to  maintain  this  action,  should  have  applied  to  the  court  or  a  judge  to  discharge 
him  i mi  of  custody  on  payment  of  the  sum  really  due  and  recoverable  from  him  .  but 
i  hat  be  was  justified  in  paying  i  he  full  amount  sought  improperly  to  be  extorted  from 

him,  iii  order  immediately  to  regain  his  liberty." 
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rendered  liable  to  an  action,  the  debtor  merely  alleging  and  proving  that  the  judgment 
had  been  partly  satisfied,  and  that  execution  was  sued  out  for  a  larger  sum  than 
remained  due  upon  the  judgment.  Without  malice  and  the  want  of  probable  cause, 
the  only  remedy  for  the  judgment-debtor  is,  to  apply  to  the  court  or  a  judge  that  he 
may  be  discharged,  and  that  satisfaction  may  be  entered  up  on  payment  of  the 
balance  justly  due.  But  it  would  not  be  creditable  to  our  jurisprudence  if  the  debtor 
had  no  remedy  by  [600]  action  where  his  person  or  his  goods  have  been  taken  in 
execution  for  a  larger  sum  than  remained  due  on  the  judgment,  this  having  been  done 
by  the  creditor  maliciously  and  without  reasonable  or  probable  cause;  i.e.  the  creditor 
well  knowing  that  the  sum  for  which  execution  is  sued  out  is  excessive,  and  his 
motive  being  to  oppress  and  injure  the  debtor."  And,  in  a  subsequent  part  of  the 
judgment,  his  Lordship  says:  "There  appears  to  be  no  authority  amounting  to  an 
express  decision  that  such  an  action  is  maintainable:  but  we  think  there  is  a  strong 
indication  bv  the  majority  of  the  judges  who  took  part  in  the  decision  of  Wentworth 
v.  UtiHai,  9  B.  &  C.  M0,Saam  v.  Castle,  6  Ad.  &  E.  652,  1  N.  &  P.  661,  and  Be  Medina 
v.  Grove,  10  Q.  B.  152,  172,  that,  with  an  allegation  of  malice  and  want  of  reasonable 
or  probable  cause,  such  an  action  is  maintainable,  although  not  without  that  allegation." 
In  Gough  v.  Cril/b,  11  M.  &  W.  497,  there  was  no  averment  of  malice.  In  Tebhv.lt  v. 
Unit,  1  Car.  &  K.  280,  the  action  was  held  to  be  maintainable  on  proof  of  malice  and 
want  of  probable  cause.  And  in  L  wis  v.  Morris,  2  C.  &  M.  712,  4  Tyrwh.  907,  malice 
was  negatived.  But  in  neither  of  these  cases  was  it  held  to  be  necessary  to  shew  that 
the  proceedings  had  come  to  an  end.  In  Crozer  v.  PiUing,  4  B.  it  C.  26,  6  D.  &  R. 
129,  case  was  held  to  lie  against  a  plaintiff  for  having  maliciously  refused  a  tender  of 
the  debt  and  costs  by  a  debtor  in  custody  under  a  ca.  sa.,  the  writ  remaining.  In 
Moore  v.  Guardner,  16  M.  &  W.  595.  the  plaintiff  was  in  custody  under  an  attachment 
from  the  court  of  Chancery  for  non-payment  of  costs  to  the  plaintiff  in  a  suit  in  equity : 
after  the  costs  were  paid,  the  solicitor  of  the  plaintiff  in  equity  refused  to  give  an  order 
to  discharge  the  plaintiff,  saying,  "Let  him  go  to  the  court  to  purge  his  contempt:' 
the  judge  in  equity  discharged  him,  on  motion  :  and  it  was  held  that  no  action  was 
[601]  maintainable  against  the  solicitor  for  refusing  to  give  the  order  to  the  sheriff, 
and  thereby  prolonging  the  plaintiff's  imprisonment,  except  on  proof  of  express 
malice, — assuming  that,  if  malice  had  been  alleged  and  proved,  the  action  would  have 
lain.  Hovmsfield  v.  Drury,  11  Ad.  &  E.  98,  is  to  the  same  ellect  as  Crozer  v.  Pilling. 
In  Scheibel  v.  Fairhain,  1  Bos.  it  P.  388,  it  was  assumed  that  an  action  would  lie 
against  a  part}'  suing  out  a  writ,  if  he  neglected  to  countermand  it  after  payment  of 
the  debt,  malice  being  averred.  [Williams,  J.  In  the  ordinary  case  of  an  action  for 
malicious  prosecution,  the  omission  to  aver  that  the  suit  or  prosecution  is  at  an  end, 
is  ground  of  nonsuit  or  arrest  of  judgment :  Whitwmih  v.  Hall,  2  B.  &  Ad.  695.  In 
Wilkinson  v.  Howel,  M.  &  M.  495,  the  suit  was  terminated  by  a  stet  processus  :  and, 
upon  that  case  being  cited  in  Norrish  v.  Richards,  3  Ad.  &  E.  733,  5  N.  &  M.  269,  as 
an  authority  to  shew,  that,  to  support  an  action  for  a  malicious  arrest,  it  must  appear 
from  the  mode  in  which  the  first  suit  terminated  that  it  had  no  foundation,  Patteson,  J., 
observed  :  "  You  cannot  contend  that  that  may  not  be  shewn  by  other  evidence  :  there 
could  else  be  no  action  for  a  malicious  arrest,  where  the  cause  had  been  removed.  A 
stet  processus,  by  which  the  suit  was  ended  in  Wilkinson  v.  Howel,  would  not  only  be 
no  evidence  that  the  suit  was  without  foundation,  but  would  be  prima  facie  evidence 
the  other  way,  the  suit  being  thus  concluded  by  consent  of  the  parties."  In  Haddriek  v. 
lh  slop,  12  Q.  B.  267,  it  was" held  that  the  acquittal  of  the  party  was  not  put  in  issue 
by  "  not  guilty."  [Williams,  J.  It  must  be  allowed  that  that  case  and  Wdtkins  v.  Lee, 
5  M.  &  W.  27*0,  7  Dowl.  P.  C.  498,  arc  somewhat  inconsistent  with  WhUtoortk  v.  //"//, 
2  P..  &  Ad.  695,  and  Atkinson  v.  Raleigh,  3  Q.  B.  79,  2  Gale  it  I).  fill,  because  they 
held  that  the  failure  to  prove  that  the  pro-[602]-secution  had  terminated  in  favour  of 
the  plaintiff  was  ground  of  nonsuit.  They  put  it  upon  this  principle,  that  the  con- 
tinuance of  the  prosecution  or  proceeding  was  prima  facie  proof  of  the  existence  of 
probable  cause.  Not  guilty  puts  the  whole  in  issue.]  Not  guilty  does  not  put  in 
issue  the  termination  of  the  malicious  proceeding.  The  demurrer  here  admits  that 
everything  had  been  terminated  in  the  defendant's  favour,  and  that  what  was  done 
was  done  maliciously.  Parke,  B.,  in  Wentworth  v.  Bullen,  9  B.  &  C.  840,  848,  says  : 
"  I  am  satisfied  that  an  action  for  issuing  execution  for  too  much  will  lie."  He  goes 
on  :  "  It  is  said  that  the  plaintiff  sustained  no  damage,  for  he  was  lawfully  imprisoned, 
and  imprisonment  was  the  gravamen :  but  the  condition  of  a  prisoner  is  materially 
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different  when  he  is  charged  in  execution  for  a  large  and  for  a  small  sum  ;  in  the 
latter  ease,  his  friends  may  make  efforts  to  relieve  him,  which  they  would  not  in  the 
former.  An  application  to  the  equitable  jurisdiction  of  the  courl  would  fall  short  of 
doing  complete  justice,  for  it  gives  no  damages.  Such  an  application  is  the  only 
remedy  where  tin-  right  is  an  equitable  one.  as  in  the  ease  of  bonds  where  execution 
is  issued  for  too  much  ;  hut,  if  an  agreement  has  been  made  and  broken,  an  action 
must  on  general  principles  lie  ;  and  it  is  no  answer  to  say  that  there  is  another  remedy, 
still  less  a  defective  remedy,  for  the  wrong." 

Russell  was  heard  in  reply. 

Cur.  adv.  vult. 

Wiu.ks,  .1.  The  judgment  I  am  about  to  deliver  is  that  of  my  Brothers  Williams, 
Byles,  and  Keating.  I  was  not  present  at  the  argument :  but,  as  they  are  engaged 
in  the  House  of  Lords,  I  read  their  judgment  for  them. 

The  declaration  in  this  case  stated  that  the  defend-[603]-ants  had  recovered  a  judg- 
ment against  the  plaintiff,  who  paid  the  amount  thereof,  with  the  exception  of  15s.  Nd.  ; 
that  the  defendants  afterwards  issued  a  writ  of  ca.  sa.  for  the  whole  amount  of  the 
debt,  and  wrongfully  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
indorsed  the  said  writ  with  directions  to  levy  a  larger  amount  than  was  due,  and 
delivered  the  same  to  the  sheriff  to  be  executed  ;  that  afterwards,  and  before  the 
arrest  complained  of,  the  plaintiff  tendered  to  the  defendants  the  whole  amount  really 
due,  with  costs,  and  which  at  all  times  afterwards  he  was  ready  to  pay  ;  yet  that  the 
defendants,  wrongfully  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
procured  the  arrest  and  imprisonment  of  the  plaintiff',  who  was  forced,  in  order  to 
obtain  his  release,  to  pay  to  the  defendants  the  larger  amount  so  indorsed,  and  by 
mi  ins  thereof  damage  had  accrued  to  the  plaintiff.  To  this  declaration  the  defen- 
dants demurred  :  and  the  question  is  whether  it  discloses  any  cause  of  action. 

Since  the  cases  of  Churchill  v.  Siggers,  3  Ellis.  &  B.  929,  Jcninns  v.  Florence,  ante, 
vol.  ii.,  p.  467,  and  other  similar  cases,  it  could  not  be  denied  that  the  indorsement  of 
a  ca.  sa.  for  a  larger  amount  than  due,  and  an  arrest  under  it,  if  malicious  and  without 
any  reasonable  or  probable  cause,  would  be  actionable  ;  nor  did  the  learned  counsel 
for  the  defendants  for  a  moment  dispute  it:  but  he  contended  that  the  plaintiff  in  the 
present  case,  before  bringing  his  action,  should  have  obtained  his  discharge  from  custody 
by  an  order  of  the  court  or  a  judge,  as  in  the  cases  referred  to  ;  and  that  his  omission 
to  shew  such  discharge  on  the  face  of  his  declaration  rendered  it  bad,  as  being  incon- 
sistent with  a  want  of  reasonable  and  probable  cause,  and  as  shewing  that  the  former 
proceedings  hail  not  terminated  in  his,  the  plaintiffs,  favour. 

[604]  We  are,  however,  of  opinion  that  the  declaration  in  this  case  discloses  a  good 
cause  of  action. 

It  is  a  rule  of  law,  that  no  one  shall  be  allowed  to  allege  of  a  still  depending  suit 
that  it  is  unjust.  This  can  only  he  decided  by  a  judicial  determination,  or  other  liual 
event  of  the  suit  in  the  regular  course  of  it.  That  is  the  reason  given  in  the  cases 
which  established  the  doctrine,  that,  in  actions  for  a  malicious  arrest  or  prosecution, 
or  the  like,  it  is  requisite  to  state  in  the  declaration  the  determination  of  the  former  suit 
in  favour  of  the  plaintiff,  because  the  want  of  probable  cause  cannot  otherwise  be 
properly  alleged :  see  Waterer  v.  Freeman,  Hob.  267  ;  Pwrker  v.  Lcmgley,  18  Mod.  209, 
210;  Whitvxrrth  v.  Hall,  -J  B.  &  Ad.  695,  698,  per  Parke,  B.  lint,  in  the  present  case, 
the  complaint  is  not  that  any  undetermined  proceeding  was  unjustly  instituted.  The 
alleged  cause  of  action  is,  that  the  defendant  has  maliciously  employed  the  process  of 
the  court  in  a  terminated  suit,  in  having  by  means  of  a  regular  writ  of  execution 
extorted  money  which  he  knew  had  been  already  paid  and  was  no  longer  due  on  the 
judgment. 

The  whole  force  of  the  argument  bo  ably  put  forward  on  the  part  of  the  defen 

dants  rests  upon  the   assumption   that    the  order  of  a  court  or  judge  for  the  plaintiff's 

discharge  from  custody  was  the  only  mode  of  legally  determining  the  former  proceed 
ings,  by  ascertaining  the  illegality  of  the  arrest  complained  of:  whereas,  in  truth,  that 
illegality  altogether  depends  on  the  amount  for  which  the  arrest  was  made  being  greatei 

thai!    the   sum   due,      a    fact    which   could    only   he  decided    conclusively   between    the 

parties  by  the  verdict  of  a  jury. 

The  court,  on  an  application  for  a  discharge  from  custody,  will  no  doubt  look  at 
affidavits  of  the  facte,  tor  the  purpose  of  informing  its  consoienoe  in  the  exer[605] 
eise  oi  its  equitable  jurisdiction:  but   the  court,  by  its  order  either  discharging  or 
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refusing  to  discharge  a  party  from  custody,  does  not  necessarily  decide  or  affect  to 
decide  any  disputed  question  of  fact,  so  as  to  preclude  the  parties  from  having  that 
fact  subsequently  ascertained  by  the  verdict  of  a  jury.  No  conflict  of  decision,  there- 
fore, could  occur  in  the  present  case  :  uor  could  the  want  of  probable  cause  be  affected 
by  an  order  not  necessarily  decisive  of  any  question  involved  in  it. 

The  plaintiff*  in  this  action,  upon  the  facts  stated  in  his  declaration,  might  doubt- 
less have  obtained  his  discharge  from  custody  by  an  order  of  the  court ;  but  he  was 
not  bound  to  do  so  ;  and  his  yielding  (in  order  to  obtain  his  liberty)  to  the  extortion 
practised  upon  him,  not  by  the  act  of  the  court,  but  by  the  act  of  the  defendant, 
cannot  deprive  him  of  his  legal  remedy  for  the  wrong  he  has  sustained. 

We  think,  therefore,  the  plaintiff'  is  entitled  to  judgment. 

Judgment  for  the  plaintiff". 

[606]     IIakikastle  and  Another  v.  Dennison.     June  4th,  1861. 

The  testator  devised  certain  copyholds  of  the  manor  of  Knaresborough  to  his  nephew 
John  J.  for  life,  remainder  to  James  J.,  son  of  John  J.,  and  the  heirs  male  of  his 
body  :  "  provided,  always,  that,  in  case  the  said  James  J.  shall  happen  to  depart  this 
life  without  leaving  issue  male  of  his  body  lawfully  begotten,  him  surviving,  then  I 
give  and  devise  all  my  said  real  estate  from  and  after  the  decease  of  the  said  John  •'. 
or  James  J.,  which  shall  last  happen,  unto  my  nephew  George  J.,  his  heirs  and  assigns 
for  ever  : " — Held,  that,  in  the  absence  of  a  custom  to  entail  within  the  manor  of 
Knaresborough, — the  existence  of  which  the  evidence  set  out  in  the  case  was  found 
to  be  insufficient  to  establish, — the  testator's  nephew  John  .5.  took  under  the  above 
devise  an  estate  for  life,  and  his  grand-nephew  James  J.  a  fee-simple  conditional, 
ami  that  the  devise  over  to  the  testator's  nephew  George  J.  was  a  good  executory 
devise. 

This  was  an  action  of  ejectment  brought  to  recover  certain  lands  in  the  parishes  of 
Knaresborough  and  Farnham,  in  the  county  of  York,  alleged  by  the  claimants  to  be 
copyhold. 

The  cause  came  on  to  be  tried  at  the  Yorkshire  Spring  Assizes,  1859,  when  it  was 
ordered,  by  consent,  that  it  should  be  referred  to  an  arbitrator  to  determine  whether 
any  and  what  portion  of  the  lands  sought  to  be  recovered  was  of  copyhold  tenure, 
and  whether  any  and  what  portion  was  of  freehold  tenure ;  and  that,  in  the  event  of 
his  finding  part  to  be  freehold  and  part  copyhold,  he  should  settle  a  special  case  for 
the  opinion  of  the  court  as  to  the  copyhold  portion  ;  and  that  he  should  state  in  such 
special  case  the  evidence  adduced  as  to  any  alleged  custom  of  entailing  within  the 
manor  of  which  the  lands  are  claimed  as  copyhold  ;  and  that  the  determination  of  the 
existence  of  such  custom  should  be  left  to  the  court,  who  should  have  power  to  draw 
inferences  of  fact;  and  that  the  verdict  should  be  entered  according  to  the  direction 
of  the  court. 

The  arbitrator  determined  that  the  lands  sought  to  be  recovered  were  partly 
freehold  and  partly  copyhold,  and  by  his  award  ascertained  the  respective  portions  of 
each.  As  to  the  freehold  lands,  no  question  arose,  and  the  verdict  as  to  these  was  to 
be  for  the  defendant.  As  to  the  copyhold,  the  arbitrator,  in  pursuance  of  the  above 
order,  stated  the  following  case  : — 

The  premises  in  question,  which  are  copyhold  of  and  in  the  manor  or  soke  of 
Knaresborough,  were  purchased  by  George  Jackson,  of  Dunkeswiek,  in  the  year  [607] 
1800,  and  were  conveyed  to  him  in  the  usual  way  by  surrender  and  admittance. 
George  Jackson,  on  being  admitted,  surrendered  the  premises  to  the  use  of  his  will, 
which,  being  duly  executed  and  attested  to  pass  real  estate,  and  bearing  date  the  6th 
of  May,  1814,  contained  the  following  devise  ;  "I  give  and  devise  all  my  messuages, 
lands,  tenements,  and  hereditaments,  and  real  estate,  whatsoever,  and  wheresoever 
situate,  unto  my  nephew,  John  Jackson,  and  his  assigns,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  waste;  and,  from  and  after  his  decease,  I 
give  and  devise  the  same  unto  my  great-nephew,  James  Jackson,  son  of  the  said  John 
Jackson,  and  the  heirs  male  of  the  body  of  the  said  James  Jackson  lawfully  issuing, 
for  ever;  Provided  always,  that,  in  case  the  said  James  Jackson  shall  happen  to 
depart  this  life  without  leaving  issue  male  of  his  body  lawfully  begotten,  him  surviving, 
then  I  give  and  devise  all  my  said  real  estate,  from  and  after  the  decease  of  the  said 
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John  Jackson  or  James  Jackson,  which  shall  last  happen,  unto  my  nephew,  George 
Jackson,  son  of  my  late  brother  Samuel  Jackson,  his  heirs  ami  assigns,  for  ever." 

In  November,  1815,  the  testator,  George  Jackson,  of  Dunkeswiek,  died  seised  of  the 
premises  in  question,  without  having  aliered  his  will:  and,  on  the  11th  of  Septem- 
ber, 1816,  John  Jackson,  the  tenant-for-life  named  in  that  will,  was  admitted  to  the 
premises  in  question,  as  tenant-for-life  under  the  will,  and  died  in  the  year  1830. 

On  the  7th  of  April.  1836,  James  Jackson,  the  testator's  great-nephew  mentioned  in 
the  will,  was  admitted  to  the  premises.  This  admittance  recites  the  death  of  George 
Jackson,  of  Dunkeswiek,  seised  of  the  premises  in  question,  having  first  surrendered 
them  to  the  use  of  his  will,  and  that,  by  his  will,  dated  the  6th  of  May,  1814,  he 
devised  the  same  unto  his  nephew,  John  Jackson,  and  his  assigns,  for  and  during  the 
[608]  term  of  his  natural  life,  and,  from  and  after  his  decease,  unto  the  testator's  great 
nephew,  James  Jackson,  son  of  the  said  John  Jackson,  and  the  heirs  male  of  the  body 
of  the  said  James  Jackson  lawfully  issuing,  for  ever  ;  and  the  habendum  of  the  admit- 
tance is  "To  hold  to  the  said  James  Jackson,  and  the  heirs  male  of  his  body  lawfully 
issuing,  for  ever,  according  to  the  purport,  true  intent,  and  meaning  of  the  said  will, 
and  according  to  the  custom  of  the  said  manor." 

The  said  James  Jackson  was  the  eldest  son  and  heir-at-law,  according  to  the  custom 
of  the  manor,  of  the  said  John  Jackson. 

On  the  12th  of  July,  1856,  the  said  James  Jackson,  by  a  surrender,  in  which  he 
was  described  as  the  eldest  son  and  heir-at-law  of  the  said  John  Jackson,  and  which 
is  expressed  to  be  for  the  purpose  of  settling  the  hereditaments  and  premises  described 
(being  those  in  question)  to  the  uses  and  for  the  ends,  intents,  and  purposes  therein- 
after declared,  surrendered  the  same  to  the  use  and  behoof  of  the  said  James  Jackson 
during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of 
waste  ;  and,  from  and  immediately  after  his  decease,  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates,  and  in  such  manner  and  form,  and  for  such 
intents  and  purposes,  and  under  and  subject  to  such  powers,  provisoes,  and  declara- 
tions, as  the  said  James  Jackson  should  by  writing  of  surrender  direct,  limit,  appoint, 
or  surrender  the  same,  and,  in  default  of  surrender,  then  as  he  should  by  his  last  will 
and  testament  in  writing,  or  any  codicil  thereto,  to  be  signed  and  published  by  him 
in  the  presence  of  and  to  be  attested  by  two  or  more  credible  witnesses,  give  or  devise 
the  same  ;  and,  in  default  of  such  direction,  limitation,  or  appointment,  surrender,  and 
devise,  and  in  the  meantime  until  any  such  should  lie  made  or  take  effect,  and  as  to 
so  much  [609]  of  the  same  premises  to  which  any  such  direction,  limitation,  appoint- 
ment, surrender,  or  devise,  if  incomplete,  should  not  extend,  To  the  use  and  behoof 
of  the  said  James  Jackson,  his  heirs  and  assigns,  for  ever,  by  the  rents  and  services 
therefore  due  and  of  right  accustomed,  according  to  the  custom  of  the  said  manor. 
The  above  surrender  was  entered  on  the  court-rolls  on  the  following  day,  viz.  the 
13th  of  July,  1836. 

In  September,  1857,  the  said  James  Jackson  died,  without  ever  having  had  any 
issue  of  his  body. 

In  August,  1822,  George  Jackson  (of  Burton  Leonard),  the  testator's  nephew 
mentioned  in  the  aforesaid  will,  died,  having  first  made  his  will,  duly  executed  and 
attested  to  pass  real  estate;  and  thereby  devised  to  the  claimant,  William  Bardcastle, 
and  two  others,  since  deceased,  their  heirs,  executors,  administrators,  and  assigns,  all 
his  real  and  personal  estate,  of  what  nature,  tenure,  or  kind  soever  the  same  might 
be,  upon  certain  trusts. 

The  claimant,  Samuel  Jackson,  is  the  heir  at  law  and  heir  according  to  the  custom 
of  the  manor  of  George  Jackson,  of  Burton  Leonard;  and,  in  October,  1857,  was,  as 
such  heir,  admitted  to  the  said  copyhold  premises. 

On   the  26th  of  January,   1859,  the  claimant  William  I  lardcast  le  was,  as  surviving 

devisee  under  the  will  of  George  Jackson,  of  Burton  Leonard,  also  admitted  to  the 
same  premises. 

The   following  evidence  was  adduced  as  lo   the  alleged   CQStO f  entailing  within 

the  manor  or  soke  of  Knarcsboi  ough  : — 

The  manor  or  soke  of  Knareshurnugli  is  a  distinct  manor  from  that  of  the  lorcst 
of  Knaresborough  ;  but  both  have  the  same  court  rolls  and  the  same  steward  and 
under  steward.       Courts    are    held    every    three    weeks    for    the    forest    and    liberty   of 

Knaresborough  ;  at  [610]  which  courts  all  admittances,  both  for  the  forest,  and  manor 
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are  made:  but  the  entries  on  the  court-rolls  have  distinct  headings  of  "Forest"  or 
"  Manor,"  as  the  case  may  be. 

The  style  of  the  court  is,  ''The  Court  of  Our  Sovereign  Lady  Victoria  held  for  her 
Forest  and  Liberty  of  Knaresborough  within  her  Castle  there." 

The  several  officers  for  the  townships  within  the  manor  and  forest  are  appointed 
at  the  same  court-leet  and  court-baron,  which  is  held  for  the  forest  and  liberty  of 
Knaresborough.  The  officers  are  sworn  to  execute  their  respective  offices  according 
to  the  custom  of  the  forest  and  liberty  of  Knaresborough.  Separate  juries  are  sworn 
at  the  two  principal  courts,  at  Easter  and  Michaelmas,  for  the  forest  and  for  the  manor  ; 
and  each  jury  makes  presentments,  which  are  entered  on  the  rolls  ;  but  no  present- 
ments are  made  by  such  juries  of  either  surrenders  or  admittances. 

The  manor  or  soke  of  Knaresborough  comprises  parts  of  the  townships  of  Knares- 
borough, Seriven-with-Tentergatc,  and  Ferensby. 

The  liberty  of  Knaresborough  comprises  the  whole  of  the  manor  or  soke  and  six 
other  townships. 

The  forest  of  Knaresborough  comprises  eleven  townships,  none  of  which  are 
included  either  in  the  manor  or  liberty. 

The  forest,  manor,  and  liberty  are  all  within  the  honor  of  Knaresborough,  which 
is  parcel  of  the  duchy  of  Lancaster. 

In  the  years  1770  and  1774,  two  acts  of  parliament  were  passed  for  inclosing  the 
wastes  of  the  said  forest,  which  acts  were  to  be  referred  to,  if  necessary,  as  part  of 
this  case.  The  forest  and  manor  adjoin  each  other,  and,  previously  to  and  at  the  time 
of  the  passing  of  the  said  acts,  some  of  the  copyholders  of  the  manor  claimed  rights 
of  common  over  the  said  wastes,  and  numerous  [611]  allotments  were  awarded  under 
the  said  acts  in  respect  of  such  claims. 

The  only  customary  entered  on  the  rolls  is  that  for  the  forest,  a  copy  of  which, 
contained  in  the  book  marked  A.,  was  to  be  taken  as  part  of  this  case.  This  customary 
is  also  entered  in  the  office  of  the  duchy  of  Lancaster  (a). 

(a)  These  alleged  customs  were  as  follows  : — 

"  Whereas,  before  this  time,  upon  petition  made  to  the  chancellor  and  council  of 
this  honourable  court,*  by  the  Queen's  Majesty's  copyhold  or  customary  tenants 
of  Her  Majesty's  manor  or  lordship  of  Knaresbrough,  being  parcel  of  her  duchy  of 
Lancaster,  in  the  county  of  York,  that  they  might  have  a  commission  for  the  due 
examination  and  trying  out  of  certain  ancient  customs  within  Her  Highness's  forest 
of  Knaresbrough,  parcel  of  her  said  manor  or  lordship ;  whereupon  the  said  chancellor 
and  council,  well  considering  their  requests,  thinking  that  by  the  examination  and 
trying  out  of  the  same,  it  might  be  as  well  beneficial  to  the  Queen's  Majesty  as  also 
to  the  said  tenants,  granted  unto  them  a  commission  under  the  seal  of  this  honourable 
court,  bearing  date  the  15th  day  of  June,  in  the  1st  year  of  the  reign  of  our  said 
Sovereign  Lady  Elizabeth,  &c,  and  the  same  directed  to  the  Right  Hon.  Henry,  Earl 
of  Cumberland,  Sir  William  Ingilbv,  Knt ,  and  others,  authorizing  them,  or  of 

them,  by  virtue  thereof,  to  inquire  by  the  oaths  of  twelve  honest  and  indifferent  persons 
dwelling  within  the  said  forest  of  Knaresbrough,  of  the  said  ancient  custom  and 
things  which  of  old  time  had  been  used  within  the  same,  as  by  the  same  commission 
more  at  large  appeareth  :  And  thereupon,  the  said  commissioners  travelled  therein 
accordingly,  and  did  inquire  of  the  said  customs  by  the  oaths  of  the  said  twelve  persons 
dwelling  within  the  said  forest,  and  the  presentment  or  verdict  of  them  did  put  in 
writing,  and  the  same  have  certified  unto  this  court : 

"  Whereupon  the  said  chancellor  and  council,  upon  further  suit  and  petition  made 
unto  them  by  the  said  tenants  that  they  would  establish  and  make  some  final  order 
and  direction  in  the  premises,  have  thoroughly  perused  and  deliberately  considered 
the  same  presentment  and  every  part  thereof,  as  well  for  the  commodity  of  the  Queen's 
Highness,  as  also  for  the  said  tenants  : 

"And  forasmuch  as  it  appeareth  thereby  that  divers  ancient  customs  within  the 
said  forest,  which  might  be  not  only  to  the  benefit  of  the  Queen's  Majesty,  her  heirs 
and  successors,  but  also  of  the  said  tenants  there,  have  in  times  past  been  had  and  used 
within  the  same  forest, — the  said  chancellor  and  council  of  this  court  have  therefore 
well  considered  the  same,  and  for  a  final  order  therein,  and  ease  and  quietness  of  the  said 
tenants,  and  for  avoiding  of  troubles  that  hereafter  might  ensue,  have,  in  this  said  24th 

*  The  duchy  of  Lancaster. 
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[612]  There  is  em  antient  book  in  the  ander-steward's  office,  which  lias  been  handed 
down  with  the  court-rolls,  and  was  recei\ed  by  the  present  under  -steward  from  his 
predecessor,  as  containing  the  customs  of  the  manor  or  soke  of  Knareshorough.  The 
customs  there  [613]  set  forth  purport  to  have  been  found  by  a  verdict  and  present- 
ment taken  under  a  commission  issued  in  1611  by  the  Prince  of  Wales,  l>uke  of 
Cornwall,  and  Karl  of  Chester  :  but  they  do  not  on  the  face  of  them  purport  to  be  the 
customs  of  the  manor  or  soke  of  Knaresbo-[614]-rough,  but  only  the  customs  within 
the  towns  of  Knareshorough  and  Scriven. 

No  distinction  is  known  to  exist  as  to  the  customs  affecting  tenure  in  those  portions 
of  the  townships  of  Knareshorough  and  Scriven  which  are  within  the  [615]  manor  or 
soke  of  Knareshorough  and  in  the  rest  of  the  said  manor  or  soke. 

day  of  May,  in  the  said  5th  year  of  the  said  Queen's  Majesty's  reign,  by  the  assent  of 
the  said  tenants,  ordered  and  decreed  in  manner  and  form  following,  that  is  to  say, — 

"  1.  That,  after  the  death  of  every  customary  tenant  dying  seised  of  any  messuage 
parcel  of  the  said  lordship  or  manor,  whether  there  he  any  lands  lying  to  it  or  not, 
that  the  officer  there  for  the  time  being  shall  seize  to  the  use  of  the  Queen's  Majesty, 
her  heirs  and  successors,  his  best  beast,  that  is  to  say,  horse,  ox,  or  cow,  or  any  beast 
of  the  like  kind,  for  his  heriot,  that  is  or  shall  be  either  pastured  within  the  said  forest 
of  Knaresbrough,  or  elsewhere,  wheresoever  the  same  shall  be  found  : 

"  2.  And  also,  that  every  customary  tenant  dying  seised  of  any  manner  of  building 
and  of  six  acres  of  customary  lands  there,  shall  give  such  his  best  beast  for  his  heriot 
as  before  is  rehearsed,  in  such  manner  and  form  as  before  is  expressed,  albeit  the 
buildings  upon  the  same  be  no  messuage: 

"  3.  Also,  that  every  customary  tenant  dying  seised  of  six  acres  of  lands  there,  or 
above,  shall  pay  for  his  heriot  his  best  beast,  as  aforesaid  : 

"  4.  And  also,  that  every  customary  tenant  dying  seised  of  less  lands  there  than 
six  acres,  whether  he  have  any  building  upon  the  same  or  not,  so  that  the  building  be 
no  messuage,  shall  pay  for  every  acre  2s.  for  and  in  the  name  of  his  heriot,  ami 
none  other  heriot : 

"5.  Also,  that  every  customary  tenant,  dying  seised  of  more  messuages  than  one, 
or  of  more  acres  of  land  than  seven,  shall  pay  but  one  heriot,  how  many  messuages 
soever  he  have,  or  how  many  acres  soever  he  have  : 

"6.  Also,  if  any  customary  tenant  die  seised  of  any  customary  lands  there  in  fee- 
simple,  if  the  next  heir,  by  himself  or  by  his  friends,  come  not  at  the  next  court,  or 
before  the  year  and  day  expired,  after  the  death  of  his  or  their  ancestors,  to  make  his 
relief,  that  then  the  said  lands  shall  be  seised  into  the  hands  of  the  lords  of  the  said 
manor,  and  the  next  heir  not  to  have  them  until  he  pay  three  years'  rent  for  and  in 
the  name  of  a  fine  unto  the  lord  of  the  same  manor,  over  and  besides  his  relief : 

"  7.  Also,  that  no  customary  tenant  may  let  his  customary  lands  to  another  person, 
by  word,  indenture,  or  other  writing,  but  only  by  surrender  in  the  court  there,  for 
thirty-one  years  or  under,  and  not  above,  at  any  one  time  ;  whereupon  the  accustomed 
fine,  which  is  3d.  for  every  acre  thereof,  shall  be  from  time  to  time  answered  unto  the 
lord  upon  the  giant  of  f\cvy  such  lease  : 

"8.  Also,  that,  if  any  customary  tenant  do  suffer  any  person  or  persons  to  dwell 
and  inhabit  in  any  builded  house  or  cottage  by  the  space  of  one  quarter  of  a  year,  not 
being  any  messuage  stead  or  ancient  building  decayed,  that  then  the  said  new  building 
shall  he  forfeit  to  the  lord,  after  the  lawful  term  of  the  said  person  or  persons  in  the 
same  new  building  shall  be  expired,  forfeited,  or  surrendered  : 

"9.  Also,  if  any  tenants  seised  of  any  customary  lands,  whereupon  any  great  trees 
of  the  age  of  twenty  four  pears  or  above  be  or  shall  be  growing,  shall  cut  them  down 
and  sell  them,  or  any  of  them,  he  shall  grievously  be  amerced  ;  but  yet,  nevertheless, 
it  shall  be  lawful  to  and  for  the  said  customary  tenants  to  take  firewood  meet  for  fuel, 
growing  upon  his  or  their  customary  land:,  to  burn  in  their  houses  upon  the  same 
lands  and  holds,  and  to  take  trees  growing  upon  the  same  meet  for  repair  or  to  build 
his  or  their  messuages  or  ancient  buildings  there  : 

"  10.  Also,  if  it  chance  any  customary  tenant  there  at  any  time  hereafter  to  do  or 
commit  any  felony,  or  any  other  act  for  which,  by  the  laws  of  this  realm  of  England, 
he  or  they  should  lose  their  lives,  if  the  heir  of  the  said  customary  tenant,  after  a 
year  and  a  day  expired  after  the  death  of  his  said  ancestor,  come  into  i  his  court  before 
the  chancellor  and  council  for  the  time  being,  and  offer  to  make  bis  fine  there,  or  in 
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Part  of  the  lands  in  question  is  in  the  township  of  Scriven,  and  the  remainder  in 
the  township  of  Ferensby. 

[616]  The  customs  set  out  in  the  book  marked  B.  are  copied  from  the  book  referred 
to  in  the  under-steward's  office.  The  book  B.,  so  far  as  it  purports  to  set  forth  such 
customs,  is  to  be  taken  as  part  of  this  case,  saving  all  just  exceptions  to  the  admissibility 
of  [617]  the  book  in  the  under-steward's  office,  from  which  the  book  B.  is  copied  (b). 

A  customary  of  the  soke  and  liberty  of  Knaresborough,  bearing  date  in  the  reign 
of  Queen  Elizabeth,  has  on  a  recent  search  been  found  filed  in  the  office  of  [618] 
the  duchy  of  Lancaster.  None  of  the  witnesses  on  either  side  were  acquainted  with 
its  contents,  or,  until  very  recently,  with  its  existence.  A  copy  of  it,  marked  C, 
accompanied  and  was  to  be  taken  as  part  of  the  case  (c). 

the  court  at  Knaresbrough,  that  then,  upon  petition  made  to  the  said  chancellor  and 
council  of  this  court,  he  shall  be  admitted  tenant  thereof,  paying  to  the  Queen's 
Majesty,  her  heirs  or  successors,  for  his  fine,  six  years'  rent  for  the  said  lands, 
besides  relief : 

"11.  Also,  if  any  customary  tenant  seised  of  any  lands  customary,  and  take  a  wife, 
and  die  seised  of  the  same,  having  issue  by  her  that  is  heir  to  the  same  lands,  that 
then  the  said  wife  may  come,  after  the  death  of  her  said  husband,  into  the  court  of 
the  lord  there,  and  there  make  a  fine  ;  and  at  her  prayer  shall  be  admitted  tenant  of 
the  whole  or  third  part,  at  her  liberty  :  If  she  pray  the  whole,  then  she  to  have  the 
whole  lands  for  her  dower,  during  her  life,  if  she  keep  herself  sole  and  unmarried  ;  and, 
if  she  marry,  then  she  to  have  but  the  third  part  of  the  said  customary  lands,  paying 
for  every  messuage  2d.,  for  every  acre  3d.,  and  so  after  the  quantity  of  the  land  by 
her  prayed  :  And,  if  she  make  fine  for  the  whole  lands,  then  the  wife  to  have  no  part 
of  her  husband's  goods,  but  at  his  will  and  pleasure  : 

"  1"2.  And  also,  it  is  further  ordered  that  the  lords,  owners  and  occupiers  of  all 
and  singular  manors  and  lordships  that  do  adjoin  upon  the  said  forest  of  Knaresbrough, 
and  have  used  to  have  enter-common  there,  and  which  have  inclosed  their  common 
and  waste  belonging  to  the  said  manor  or  lordship  from  the  said  forest,  shall  be 
secluded  from  having  or  using  any  common  within  the  said  forest  except  they  have 
special  charter  grants  for  the  same. 

"  1 3.  Also,  that  the  customary  tenants,  seised  of  any  lands  within  the  said  forest 
of  Knaresbrough,  and  no  other,  ought  and  may  choose  the  grave  and  bedel  of  the 
said  manor  of  Knaresbrough,  at  the  next  court-baron  holden  within  the  said  manor 
of  Knaresbrough  yearly,  after  the  feast  of  St.  Michael  the  Archangel,  and  at  no 
other  time  : 

"  And  the  said  grave  and  bedel  to  gather  the  estreats  accustomed,  make  impanels 
for  the  lord,  and  between  party  and  party,  to  arrest  or  seize  all  felons'  goods  within 
the  said  forest,  and  to  do  all  other  things  to  their  office  belonging : 

"  14.  Also,  that  every  customary  tenant  within  the  said  forest  of  Knaresbrough 
may  surrender  his  customary  lands  into  the  hands  of  the  lord,  by  the  steward,  learned 
steward,  clerk  of  the  court,  grave,  or  bedel,  of  the  said  forest  of  Knaresbrough,  being 
nominated,  known,  and  appointed,  and  in  peril  of  death  to  two  tenants  of  the  same 
tenure,  without  the  grave  or  bedel,  or  any  other  the  officers  aforesaid,  to  the  use  of 
any  person  or  persons  for  term  of  life,  or  in  fee-simple,  and  not  in  fee-tail : 

"15.  Also,  that  every  customary  tenant  dying  seised  of  any  customary  lands 
within  the  said  forest  of  Knaresbrough  in  fee-simple,  shall  pay,  for  his  relief,  for  every 
messuage  Sd.,  and  for  every  acre  of  land  12d.,  and  so  after  the  rate  : 

"  16.  Also,  that  he  to  whom  any  surrender  is  made  of  any  messuage  in  fee-simple, 
shall  pay  for  his  fine  4d.,  and  for  every  acre  6d.,  and  for  every  pennyworth  a  penny, 
and  for  every  halfpennyworth  of  land  one  halfpenny,  and  so  after  the  rate  ;  and  shall 
do  suit  to  the  lord's  court,  and  do  fealty,  pay  heriot,  take  upon  him  the  office  of  grave 
and  bedel  when  he  shall  be  chosen,  and  do  other  customs  as  hath  been  used  : 

"  17.  Also,  that  he  to  whom  any  surrender  is  made  of  any  messuage  for  term  of 
life,  for  term  of  years,  or  of  any  reversion,  shall  pay  for  every  messuage  2d.,  and  for 
every  acre  3d.,  and  so  after  the  rate  : 

"  IS.  And  also,  that  every  customary  tenant  may  make  a  surrender  to  any  person 
or  persons  of  his  customary  lands  after  his  death  and  his  wife's  death,  or  either  of 

(b)  Post,  p.  597.  (c)  Post,  p.  600. 
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[619]  The  tines  paid  on  surrenders  and  admittances  in  the  forest  are  in  accord- 
ance with  custumary  A.  The  fines  paid  on  surrenders  and  admittances  in  the  manor 
are  the  same  as  in  the  forest,  except  with  reference  to  bond  hold  messuages,  the 
fines  on  which  are  correctly  [620]  stated  in  the  custumary  B.  There  are  no  bond- 
hold  messuages  in  the  forest. 

The  ancient  heriots  payable  in  the  forest  and  manor  are  correctly  stated  in 
custumaries  A.  &  B.  :  and  no  heriot  has  ever  been  paid  in  the  manor,  except  for  bond- 
bold  messuages  and  lands. 

[621]  Where  a  tenant  in  fee-simple  dies,  leaving  daughters,  but  no  son,  the 
daughters  inherit  in  the  forest  according  to  the  course  stated  in  custumary  A.,  and  in 
the  manor  according  to  the  course  of  the  common-law,  as  stated  in  custumary  B. 

them,  by  force  whereof  he  and  she  shall  hold  the  land  for  term  of  his  and  her  life ; 
and  he  to  whom  the  surrender  is  made  shall  have  but  one  reversion  after  their  deaths, 
and  shall  pay  one  fine  as  tenant,  for  term  of  life,  and  one  heriot  to  be  paid  of  the  goods 
of  him  that  maketh  the  surrender: 

"  19.  Also,  that  every  customary  tenant  may  surrender  to  the  grave  or  bedel  of 
the  said  forest  of  Knaresbrough  his  customary  lands  by  bill  indented,  to  the  use  of  his 
wife,  children,  servants,  or  debtors  ;  and  that  the  same  customary  tenant  may  command 
the  same  grave  or  bedel  to  keep  the  same  surrender  or  surrenders  in  his  hand  unto 
the  next  court-baron  or  court  called  the  sheriff's  turn,  to  be  holden  next  after  the  feast 
of  St.  Michael  next  after  the  surrender  made  ;  and  to  present  the  same  unless  the  said 
customary  tenant  be  living  at  the  said  court,  then  the  surrender  to  be  void  : 

"  20.  Also,  every  customary  tenant  may  surrender  his  customary  lands  to  the  grave 
or  bedel  of  the  said  forest  of  Knaresbrough,  to  the  use  of  any  person  or  persons, 
declaring  by  1 » i  1 1  indented  any  condition  to  be  performed  by  him  that  maketh  the 
surrender,  before  the  next  court-baron  and  sheriff's  turn  to  be  holden  next  after  the 
feast  of  St.  Michael  next  after  the  said  surrender  made  ;  if  the  same  intent,  condition, 
or  meaning  be  performed  before  the  said  court-baron,  that  then  the  said  surrender 
to  be  void  :  and,  if  it  be  not  performed,  then  the  grave  or  bedel  to  present  the  same 
surrender  simply,  without  any  intent  or  condition  : 

"21.  Also,  that,  if  any  customary  tenant  make  a  surrender  upon  any  consideration 
to  the  grave,  bedel,  or  two  tenants,  of  the  same  tenure,  by  bill  indented,  not  restrain- 
ing the  said  grave,  bedel,  or  tenants,  to  make  the  surrender  at  the  next  court  after 
the  surrender  made,  then  the  grave,  bedel,  or  tenants  to  pay  to  the  lord  ;  for  a  fine 
20s.  and  for  not  presenting  at  the  second  court,  other  20s.  ;  and  for  not  presenting  at 
the  third  court,  40s.  ;  and  that  then  the  said  grave,  bedel,  or  tenants  to  forfeit  to  the 
lord  all  his  or  their  lands  : 

"22.  Also,  that  every  customary  tenant  may  implead  one  another  in  the  court  of 
Knaresbrough  for  debt,  if  the  debt  and  damage  amount  not  over  or  above  the  sum  of 
1008.,  and  that  the  party  defendant  may  be  arrested  by  his  body,  to  answer  the  said 
debt  or  damage : 

"2.'!.  Anil  that  all  the  customary  tenants  within  the  said  forest  shall  prove  the 
testaments  in  the  court  of  the  lord,  and  shall  take  letters  of  administration  there  of 
the  goods  of  the  dead  : 

"  24.  And  also,  that,  if  any  customary  tenant  suffer  his  messuage  or  ancient  building 
to  decay,  and  suffer  the  same  house  to  lie  waste  by  the  spare  of  one  ye:u\  and  by  three 
Court  barons  holden  then  next  ensuing,  the  customary  tenant  shall  forfeit  the  same 
house  to  the  lord  : 

"25.  Also,  that,  if  any  tenant  be  seised  of  any  customary  lands,  and  have  issue 
divers  daughters,  they  being  not  married  al  the  time  of  the  death  of  their  ancestor, 
the  eldest  daughter  shall  have  the  laud  : 

"  And,  if  the  eldest  daughter  be  married  in  the  life  of  her  ancestor,  then  the  land 
shall  descend  to  all  the  other  daughters  unmarried,  and  not  to  the  eldest;  and,  if  all 
the  same  other  daughters  be  married  in  the  life  of  their  ancestor  but  one,  then  that 
one  so  unmarried  in  the  life  of  her  ancestor  shall  have  the  land  to  her  and  her  heirs 
for  ever : 

"And,  if  all  the  daughters  be  married  in  the  life  of  their  ancestor,  then  the  eldest 
daughter  shall  have  all  the  lands,  as  licir  to  her  ancestor  ; 

"26.  And  also,  that  the  next  friend  of  the  party  of  the  mother  to  whom 
the  heritage  may  not  descend,  shall   have  the  custody  of   the  heir,  and   shall   find 
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[622]  An  examined  copy  of  the  judgment-roll  in  an  action  of  Dor  d.  Blesard  v. 
Simpson  was  given  in  evidence  by  the  plaintiff's,  being  a  judgment  of  the  court  of 
Exchequer  Chamber  of  the  15th  of  February,  1842  (and  long  before  any  lis  mota  in 
the  matter  of  this  cause),  on  a  writ  of  error  from  the  court  of  Common  Pleas. 

[623]  The  case  is  reported  in  3  M.  &  G.  929,  3  Scott,  N.  R.  774,  and  that  report  is 
admitted  to  be  correct. 

This  judgment-roll  (the  admissibility  of  which  was  disputed  by  the  defendant)  set 
forth  a  special  verdict,  by  which  it  is  found,  amongst  other  things,  as  fol-[624]-lows  : 
— "  There  is  an  express  custom  within  the  forest  of  Knaresborough  prohibiting  the 
entail  of  lands  within  the  forest ;  but  there  is  no  such  express  custom  within  the 
manor.  There  is,  however,  no  custom  within  the  manor  enabling  the  entail  of  copy- 
surety  in  the  court  of  the  lord  to  give  the  profits  of  the  land  to  the  heir  at  his 
full  age  : 

"  27.  Also,  that,  if  any  man  hath  title  to  demand  any  customary  lands,  he  shall 
make  his  relief  ;  and,  immediately  upon  that,  he  shall  make  tine  to  the  lord,  for  to 
have  certain  lawful  men  of  the  same  hold  to  try  his  right ;  and  shall  pay  for  every 
poll  a  penny  to  the  clerk  of  the  court  of  Knaresbrongh  : 

"  Also,  that  all  the  customary  tenants  inhabiting  within  the  same  forest  ought  to 
make  suit  to  one  of  the  King's  mills  within  the  said  forest  of  Knaresbrough  of  all  the 
grains  growing  within  the  said  forest: 

"  28.  And  also,  that  the  customary  tenants  within  the  said  forest  shall  have  common 
of  pasture  for  all  kind  of  cattle,  except  swine,  without  number,  in  and  upon,  through, 
and  by  all  the  said  forest,  belonging  to  their  messuage,  ancient  buildings,  and  lands 
there,  as  they  have  used  time  out  of  mind  of  man,  and  shall  pay  yearly  a  certain  rent, 
called  gelde,  in  consideration  of  the  same  : 

"29.  Also,  that  all  forfeitures  by  order  of  the  common  law,  that  is  to  say,  aliena- 
tion by  deed  and  livery  of  seisin,  escheats,  refusing  to  take  the  office  of  grave  or  bedel, 
or  refusing  to  make  the  mill-dam,  being  required  by  the  lord's  officers  or  by  the 
farmers  of  the  said  mills,  to  be  forfeits  of  the  said  customary  lands  : 

"30.  Also,  that  all  person  and  persons  having  any  lands  or  tenements  bounding 
upon  the  said  forest,  ought  to  make  their  fences  between  their  said  lands  and  the  said 
forest : 

"31.  Also,  that  the  constable  of  the  castle  of  Knaresbrough,  or  his  deputy,  from 
henceforth,  ride  once  in  three  years  to  and  about  the  metes  and  bounds  of  the  said 
forest,  accompanied  with  the  ancient  persons  inhabiting  within  the  said  forest  :  and 
they  to  take  every  one  of  them  a  child  or  boy  behind  every  of  them,  of  the  age  of 
ten  years  or  thereabouts  : 

"32.  Also,  that,  after  the  death  of  every  customary  tenant,  his  next  heir  ought  to 
have,  for  his  heirlooms,  the  best  wain,  the  best  cowpe,  the  plough-head,  yoke-bolt,  and 
schackle,  and  one  team,  the  best  cupboard,  the  best  table,  and  best  standing  bedstead, 
cawderne,  the  best  pot,  the  best  arke,  the  best  charger  of  pewter,  and  the  best  bason 
and  ewer,  if  any  be  : 

"33.  And  also,  that  the  customary  tenants  within  the  said  forest,  may,  at  all 
time  and  times,  as  need  shall  require  after  the  grave  or  bedel  have  made  their  drifts 
within  the  said  forest,  drive  again  the  cattle  pasturing  oh"  the  said  common  within  the 
said  forest,  and  them  impound  ;  taking  for  every  beast  there  pasturing,  and  having  no 
right  of  common,  12d.,  whereof  the  one  half  to  the  lord,  and  the  other  to  those  that 
taketh  pains  to  drive  as  is  aforesaid  : 

"  34.  And  also,  that  no  customary  tenant,  or  other  who  holdeth  any  lands  or 
tenements  within  the  said  forest  of  Knaresbrough,  shall  let  any  part  or  parcel  of  his 
said  customary  lands  to  any  stranger  or  foreigner  inhabiting  without  the  said  forest  of 
Knaresbrough,  to  the  intent  to  have  common  of  pasture  within  the  said  forest,  or  to 
take  any  manner  of  cattle  to  gist : 

"  35.  And  also,  that  the  head  steward,  learned  steward,  clerk  of  the  court  of 
Knaresbrough,  for  the  time  being,  may  examine  a  woman  married,  being  in  the 
presence  of  the  grave  or  bedel,  or  two  of  the  Queen's  .Majesty's  customary  tenants, 
and  of  her  take  surrender  accordingly  : 

"  36.  And  where  also,  the  Queen's  Majesty's  tenants  are  bounden  by  the  tenure  of 
their  lands,  having  wood  delivered  for  piles  and  wind-mills,  to  repair,  maintain,  and 
uphold  certain  mill-dams,  within  the  said  forest  of  Knaresbrough,  that  is  to  say,  the 
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hold  :  and  the  cus-[625]-toms  of  the  manor  are  considered  by  the  tenants  and  steward, 

and  (for  the  purposes  of  this  trial)  arc  admitted  to  Ik:  the  same  in  this  respect  as  in 
the  forest. 

The  property  in  dispute  in  the  above  action  (Doe  d.  /Hi  mrd  v.  Simpson)  was  worth 
about  10,0001.,  the  [626]  value  of  that  in  the  forest  being  90001.,  and  of  that  in  the 
manor  being  10001. 

The  following  cases  were  adduced  from  the  court-rolls  and  other  documents  with 
reference  to  the  custom  of  entailing  within  the  manor. 

[627J  Bilton's  case.  L'C'th  April,  171G.  Court-roll  of  this  date  states  a  surrender 
by  John  Bilton  and  Maria  his  wife  (the  said  Maria  being  solely  and  separately  examined 
by  Thomas  Flesher,  gentleman,  under-steward  or  clerk  of  the  court  there,  and  con- 
mill-dams  of  Killinghall,  Hampsthwaite,  Thruscross,  and  Fewston,  that  the  same 
tenants  so  bounden  shall  have  wood  delivered  to  them  by  the  Queen's  Majesty's 
officers  there  for  the  time  being,  for  piles  and  winding,  as  is  aforesaid,  for  the  repairing 
and  maintaining  of  the  same  mill-dams,  shall  need  to  be  repaired  and  upholden, 
.m  cording  to  the  ancient  custom  always  used  within  the  said  forest  of  Knarcsbrough  : 

"•'17.  Ami,  finally,  that  all  laudable  customs  between  party  and  party  within  the 
said  forest  of  Knaresbrough,  aforetime  used  and  not  in  this  decree  declared  or 
expressed,  being  in  no  case  prejudicial  or  hurtful  to  the  Queen's  Majesty,  her  heirs  or 
successors,  may  lawfully,  at  all  times  hereafter,  for  ever,  be  used,  and  be  in  as  full 
strength  and  force  as  though  they  had  and  were  here  within  this  decree  been  named, 
expressed,  and  declared." 

(b)  The  ancient  customs  within  the  towns  of  Knaresbrough  and  Scriven,  were  as 
follows : — 

"The  verdict  and  presentments  of  the  jurors  of  the  burrow  of  Knaresbrough,  and 
for  the  town  of  Scriven,  Tentergate,  and  Firnsby,  sworn  before  Sir  Oliver  Cromwell, 
knt.,  master  of  his  highness'  game,  Sir  William  Fleetwood,  knt.,  his  highness' surveyor- 
general,  Sir  Henry  Slingsby,  Sir  William  Inglcby,  knt.,  deputy  stewards,  and  Richard 
Mutton,  serjeant-at-law,  learned  steward  of  the  honor  and  manor  of  Knaresbrough,  in 
the  county  of  York,  commissioners,  by  virtue  of  a  commission  to  them  and  others 
din-  tcil  from  the  most  excellent  Prince  of  Wales,  Duke  of  Cornwall,  and  Earl  of 
Chester,  at  the  court  of  survey  holden  for  his  highness  within  the  castle  of  Knares- 
brough, the  (ith  day  of  August,  1611,  and  in  the  year  of  the  reign  of  our  sovereign 
lord  -lames,  by  the  Grace  of  God  of  England,  France,  and  Ireland,  king,  the  ninth,  of 
Scotland  the  loth,  viz.  of  Peter  Benson,  Peter  Keighley,  Richard  Palliser,  William 
Roundell,  William  Batty,  Marmaduke  Roundell,  Matthew  Henlock,  Richard  Andrew, 
Thomas  Roundell,  Edward  Ouram,  William  Bickerdike,  John  Roundell,  Thomas 
Lowson,  Christopher  Burton,  Richard  Gibson,  Richard  Moor,  William  Fletcher. 

"The  custom  within  the  towns  of  Knaresbrough  and  Scriven,  parcel  of  the  honor 
and  lordship  of  Knaresbrough,  is,  and  during  the  memory  of  man  hath  been,  and  by 
reporl  time  out  of  mind  is,  or  ought  to  have  been,  that  every  tenant,  dying  seised  oi 
any  messuage  holden  in  bond  -tenure,  the  lord  shall  have  of  the  heir  after  the  death  of 
every  such  tenant,  for  an  heriot,  his  best  beast ;  and  the  heir  shall,  after  the  death  of 
his  ancestor,  come  into  the  king's  court,  by  himself,  or  his  friend,  and  make  relief  for 
the  said  lauds,  paying  for  e\eiy  messuage  7 .'. ■  I . ,  for  every  acre  of  land,  Is.,  and  do  suit 

at  the  king's  court  when  and  as  often  as  they  shall  be  commanded  by  the  officer 
thereof  for  the  time  being :  And,  if  any  bondholder  there  die  seised  of  six  acres  of 
bond  hold  laud,  his  heir  for  his  heriot  shall  pay  his  best  beast  as  aforesaid  ;  and  if  any 
bondholder  die  seised  of  less  land  than  six  acres,  then  no  heriot,  but  relief  as  aforesaid, 
viz.  every  acre  I  2d.  ;  and   if  any  bondholder  die  seised  of  more  messuages  than  one, 

and  of   more  land  than  twelve  acres,  there  shall  be  n e  heriot   paid  but  onl)   one 

that  is  our  custom  : 

"  Item.    I'ixery  other  copyholder  within  the  said  township  who  dieth  seised    of   any 

customary  mes  uage  or  copyhold  lands  whatsoever,  his  heir,  by  himself  or  his  friend-, 
shall  at  the  next  court  after  the  deat  1 1  oi  hi  -  ancestor,  or  within  three  courts  then  next 

after,  come  into  the  king's  i t,  and  make  relief  for  all  such  copyhold  land-  as  his 

ancestor  died  seised  ofj  paying  for  e\ ery  mes  uagi    id.,  and  for  oa ery  acre  of  laud  for 

which  relief  is  made   I  I'd.,  and  make  fealty,  and  do  service    i     afoi vsaid  : 

"Item.  Cpon  every  surrender  of  any  copyhold  laud  within  the  township  afore 
said,  of   what   kind  of  copyhold  soever  the  same  be,  if  it  be  surrendered  in  fee  simple, 
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senting  in  [628]  the  presence  of  Robert  Wyrill  and  Robert  Sleigh,  two  customary 
tenants  of  the  said  manor,)  of  a  copyhold  building  with  the  appurtenances  (therein 
described)  to  the  use  and  behoof  of  William  Turner  and  Sarah  his  wife,  for  and  during 
the  term  of  their  natural  lives  [629]  and  of  the  longer  liver  of  them ;  and,  after  their 

the  king's  majesty  is  to  have,  for  a  fine  upon  that  surrender,  for  every  messuage  -Id., 
for  every  acre  of  laud  (id.  ;  and,  if  the  surrender  be  in  reversion,  then,  for  every 
messuage  "2d.,  and  every  acre  of  land  3d.  ;  and,  if  it  be  for  life,  or  for  years,  then 
every  messuage  2d.,  and  every  acre  of  land  3d.  : 

"  Item.  The  customs  of  these  townships  are,  and  time  out  of  mind  have  been, 
that,  if  any  person  dying  seised  in  fee-simple  of  any  copyhold  estate  whatsoever,  his 
next  heir  male,  being  his  son,  shall  have  the  land  ;  and,  if  he  have  no  heir  male  to  his 
son,  then,  if  he  have  daughter  or  daughters,  she  or  they  shall  inherit  the  land  accord- 
ing to  the  course  of  the  common  law,  paying  their  relief  and  other  duty  as  aforesaid  : 

"Item.  If  any  man,  having  a  wife,  and  die  seised  of  any  copyhold  estate  whatso- 
ever, his  wife  shall  have  the  third  of  the  said  copyhold  whereof  he  died  seised,  as  for 
her  life,  coming  into  the  lord's  court,  and  paying  a  fine  as  aforesaid  : 

"  Item.  If  any  man  take  a  wife,  an  inheritrix  of  any  copyhold  land  there,  and 
have  had  any  issue  by  her  born  alive,  and  after  die  seised  of  the  said  lands,  her  said 
husband  shall  have  the  whole  land  whereof  she  so  died  seised  of,  for  his  life,  by 
courtesy  of  England,  and  by  the  custom  of  this  manor,  paying  as  aforesaid  : 

"  Item.  This  custom  is  that,  if  any  bondholder  will  at  any  time  surrender  his 
bondhold  land  to  the  use  of  any  person  or  persons,  he  may  surrender  the  same  to  the 
learned  steward,  or  to  the  clerk  of  the  court,  or  to  the  grave  of  Scriven,  or  to  the 
bailiff  of  the  liberties  of  Knaresbrough,  or  to  his  deputy,  or  to  any  of  them,  for  the 
time  being,  and  in  peril  of  death  to  any  two  tenants  of  that  hold;  and  the  same 
surrender  so  taken,  to  be  presented  at  the  king's  court  next,  unless  it  be  a  condition  of 
surrender,  and  then  to  be  presented  according  to  the  tenor  of  the  condition,  so  as  it 
do  not  exceed,  by  that  condition,  above  one  year  next  after  the  date  of  the  said 
surrender  for  the  presenting  thereof : 

"  Item.  There  doth  belong  to  the  borough  and  burgesses  of  Knaresbrough,  as 
appertaining  to  their  burgages,  common  pasture  for  all  manner  their  cattle,  without 
stint  or  number,  in  and  upon  the  king's  waste  within  the  forest  of  Knaresbrough  ;  and 
always,  time  out  of  mind  of  man,  they  have  digged  for  peats,  turfs,  and  have  mowen 
and  got  brackens,  in  any  place  of  the  said  forest,  at  their  pleasure,  to  be  spent  upon 
their  burgages,  and  not  elsewhere;  for  which  the  said  burgesses  do  pay  yearly  to  his 
majesty,  for  every  burgage,  one  penny,  in  the  name  of  a  right-penny,  and  by  some 
called  a  reak  penny ;  and  have  likewise  free  liberty  to  staf-herd,  and  keep  their  swine 
upon  the  said  common  at  all  times  at  their  pleasure  ;  and  doth  pay  to  his  majesty  a 
yearly  rent  of  3s.  4d.,  called  by  the  name  of  the  swine-tack,  by  the  hands  of  the  grave 
of  Scriven  : 

"  Item.  All  or  the  greatest  part  of  the  antieut  waste  within  the  borough  of 
Knaresbrough  have  used  to  have  common  for  their  cattle  upon  the  said  waste,  called 
the  forest  of  Knaresbrough,  and  to  get  turfs  and  peat  there  ;  but  by  what  right  they 
have  had  the  same  we  cannot  present,  but  refer  ourselves  to  the  court ;  and  in  like 
manner  the  freeholder  and  bondholders  of  Scriven,  Tentergate,  and  Knaresbrough, 
have  used  the  like  common  there,  and  paid  the  like  rent,  and  4d.  more  for  swine-tack. 

"  Item.  The  burgesses  of  Knaresbrough,  and  freeholders  and  bondholders  of 
Scriven,  have  used  to  have  an  open  racke  of  common,  adjoining  to  the  said  forest, 
called  Plumpton  Moor,  known  by  the  said  forest  by  marks  and  bounds ;  and  the 
ancient  tenants  of  Plumpton  have  had  the  like  over-raick  of  the  said  forest  with  their 
cattle  ;  and  the  burgesses  of  Knaresbrough  have,  by  themselves  and  their  servants, 
moweu  and  got  brackens  off  the  said  moor  called  Plumpton  .Moor,  by  the  information 
of  Peter  Benson  ;  but  now,  of  late,  the  greatest  part  of  that  common  is,  by  Sir  Edward 
Plumton,  knt.,  now  owner  thereof,  and  was  by  William  Plumpton,  his  father,  inclosed, 
and  hath  erected  diverse  and  several  new  cottages  there,  who  all  have  common  and 
turf  graft  upon  the  king's  forest  of  Knaresbrough,  without  right  to  our  knowledge : 
therein  we  refer  the  cause  to  the  consideration  of  his  highness  and  council : 

"Item.  The  king's  majesty  hath  a  court  holden,  and  time  out  of  memory  of  man 
hath  been  holden  and  kept  for  his  majesty  and  his  noble  progenitors,  within  the 
borough  of  Knaresbrough,  known  by  the  uame  of  the  borough  court :  The  borough 
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decease,  then  to  the  use  and  behoof  of  the  heirs  of  their  bodies  between  t hem  lawfully 
begotten  or  to  be  begotten;  and,  for  default  of  such  issue,  then  to  the  use  and  behoof 
of  the  right  heirs  of  the  survivor  of  [630]  them  for  ever,  according  to  the  custom  of 
the  said  manor;  and  that  upon  this  they  were  admitted. 

men  now,  and  all  their  ancestors  use  and  have  used  to  do  their  suit  and  service  ;  and 
there  is  two  courts  holden  there  yearly,  called  the  two  head  courts,  — the  one  kept 
after  Michaelmas  and  the  other  after  Master, — at  which  all  the  said  burgesses  do  their 
suit  and  service;  otherwise,  for  default  of  appearance  they  are  amerced,  and  for  their 
default  sometimes  I'd.,  and  sometimes  4d.  ;  and  there  is  upon  Monday,  every  fifteenth 
day,  a  court  kept  for  actions  :  and  when  any  tryals,  as  many  of  the  inhabitants  there 
shall  he  summoned  do  appear  there  for  tryal  of  causes  ;  and  the  said  burgesses  do  no 
other  suit  or  service  to  any  other  court,  save  only  at  the  two  sheriffs'  turns  yearly 
holden  for  his  majesty  within  the  castle  of  Knaresbrough,  after  the  terms  aforesaid 
yearly  :  A  jury  is  impanneled  of  the  inhabitants,  within  the  said  borough,  by  the 
bailiff  of  the  borough,  and  the  said  jury  is  there  sworn  as  other  juries  are,  and  to 
make  their  presentments  accordingly  : 

"Item.  We  present  that  some  part  of  the  lands  now  enjoyed  for  copyhold  inherit- 
ance have  been  formerly  parcel  of  the  lord's  demaynes  or  waste  :  but,  whether  the 
same  be  first  granted  by  the  stewards  alone,  or  by  other  high  authority  sufficiently 
warranting  the  stewards  for  granting  the  same,  we  know  not  nor  cannot  certainly 
depose;  yet  the  same  lands  called  demayne  lands,  or  the  most  part  thereof,  hath  been 
enjoyed  as  copyhold  inheritance  since  the  time  of  Edward  III.,  as  by  several  surrenders 
in  those  times  and  since  appeareth  :  And,  before  the  time  of  Edward  III.,  one 
Lilburne,  a  traytor,  entered  into  the  castle  of  Knaresbrough,  where  all  the  antient 
records  for  that  purpose  was  kept,  and  maliciously  destroyed  all  the  records  then  being 
there,  which  malicious  and  traytorous  dealing  appeareth  by  some  records  yet  extant 
in  the  castle  of  Knaresbrough  : 

"  Item.  There  is  all  the  time  of  our  memory,  and  by  report  time  out  of  mind  of 
man  have  been,  yearly,  after  every  Michaelmas,  chosen  of  those  who  are  inheritors  of 
any  bondhold  messuage,  a  grave,  commonly  called  the  grave  of  Scriven  ;  and  he  is  for 
the  most  part  sworn  at  the  lect  next  after  Michaelmas  holden  for  his  majesty  within 
the  castle  of  Knaresbrough,  and  doth  continue  grave  for  one  whole  year:  And  this 
grave  is  to  collect  the  king's  bondhold  rent  there  yearly,  and  to  pay  the  same  yearly 
to  his  highness'  use,  and  to  seize  all  heriots  so  falling  of  any  bondholder  dying  in  his 
time,  and  annually  make  his  account  for  the  said  heriots  so  falling  to  his  majesty's 
use;  and  this  grave  hath  power  to  take  surrenders  of  any  bondhold  lands,  and  to 
present  the  same  according  to  the  tenure  of  the  surrender,  and  to  do  all  other  things 
to  his  office  within  the  township  of  Scriven  belonging  ; 

"Item.  There  is  within  the  township  of  Knaresbrough  a  prebend:  the  incum- 
bent of  this  prebend  or  his  farmer,  hath,  at  his  prebend  house,  two  several  times  in 
the  year,  for  the  most  part  kept  two  courtdects  ;  and  hath  divers  messuages,  cottages, 
and  tenements  to  this  prebend  belonging,  who  arc  his  own  tenants  and  copyholders 
in  Knaresbrough  and  Aikendale  ;  and  clainicth  and  OCCUpietb  divers  lands  wit  Inn 
the  fields  of  Knaresbrough,  Scriven,  and  Arkendale,  by  the  right  of  the  said  prebend  . 
and  do  present  all  offences  done  within  the  prebendary  lands  at  those  courts:  This 
prebend  is  of  the  church  of  St.  Peter,  in  fork,  and  holdeth  of  St.  Peter;  and  there 
is  now  prebendary  Ralph  Tunslall,  clerk,  and  he  and  his  tenants  of  Knaresbrough 
have  all  our  time,  and,  by  report,  time  out  of  mind  of  man,  had  common  of  pasture  OU 
the  forest  of  Knaresbrough,  and  on  Scriven  Moor,  lor  all  manner  of  their  goods 
whatsoever,  and  have  got  peats  and  turfs  upon  the  said  forest,  to  be  used  on  the 
premises;  but  by  what  right  we  know  not  :  And  the  prebend  there  for  the  time  being 
bath  the  presentation  of  the  vicar  to  the  vicarage  of  Knaresborough,  as  '■lien  as  the 

i  shall  happen  to  become  void  in  any  of  the  prebender's  time :  In  one  point   the 

jury  do  disagree;  for,  some  of  them,  namely,  Peter  Keighley,  Richard  Palliser, 
William  Roundell,  Marmaduke  Roundell,  John  Roundel],  and  Richard  Ajidrew,  [say,] 

that  except  two  houses,  VIZ.  the  pa  rsonage  house,  and  William  Xillct's  house;  which, 
as  they  affirm,  arc  within  the  township  of  Scriven,  and  have  always  paid  lot  and  scot 
to  the  same  ;  none  of  the  rest  of  the  tenements  beiug  tenants  to  the  parson  have  had 
any  common  right   within  or  upon  the  moor  of  Scriven  : 

"Item.   Sir   Henry  Slingsby,  knight,  holdeth   to   him  and   bis  heirs  for  ever  all  the 
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18th  June,  17-iG.  By  a  surrender  entered  on  the  court-roll  of  this  date,  the  same 
property  was  surrendered  by  Sarah  Turner,  widow,  to  the  uses  of  her  will,  by  which 
[631]  will,  bearing  date  the  2nd  of  June,  1746,  she  left  all  her  copyhold  estate  in 
Knaresborough  to  her  brother,  John  Turner,  for  life ;  and,  after  his  death,  she  willed 
that  the  said  copyhold  estate   should  be  sold  by  John  Mountain,  the  elder,  John 

site  of  the  late  dissolved  monastery  of  St.  Robert  within  the  township  of  Knares- 
brough  :  These  lands  in  old  time  were  parcel  of  the  fields  of  Knaresbrough,  and  given 
by  some  of  the  king's  noble  progenitors  to  St.  Robert ;  and  the  said  Sir  Henry  Slingsby 
holdeth  them  of  the  king's  majesty  in  chief : 

"  Item.  There  is  a  parcel  of  ground  betwixt  the  borough  of  Knaresbrough  and 
the  site  of  the  said  abbey,  called  the  Abbey  Plain,  containing  some  eight  acres  of 
ground,  or  there-abouts,  being  the  soil  of  the  said  Sir  Henry  Slingsby,  and  within  the 
bounds  of  the  site  of  the  said  Abbey,  but  the  burgesses  of  Knaresbrough,  and  all  those 
whose  estates  thc>  have  and  claim,  have  always  during  our  memory,  and  by  report 
time  out  of  mind  of  man,  had  common  pasture  for  all  manner  of  their  goods  and  cattle 
there,  to  depasture  and  to  dig  for  stone  and  mortar  at  their  pleasure  : 

"  Item.  The  king's  majesty  hath  one  corn-mill,  in  Knaresbrough,  to  which  the 
burgesses  and  inhabitants  of  Knaresbrough,  and  Scriven,  and  Tentergate,  and  some 
part  of  Arkendale,  are  bound  by  the  tenure  of  the  said  land,  to  the  sokeage,  and  to 
grind  their  corn  at  the  said  mill,  for  so  much  as  they  spend  in  their  houses,  growing 
upon  any  part  of  the  premises. 

"  Item.  The  borough  court,  about  twenty  years  since,  was  kept  in  a  house  within 
the  said  borough,  called  the  Cockhill  House  ;  and,  before  that  time  it  was  kept  by 
Mr.  Burnand,  being  the  bailiff  of  the  said  court,  in  parcel  of  waste,  called  the  weaver's 
shops  ;  and  long  before  that  time  it  seemeth  the  same  was  kept  in  a  house  sold  by  the 
said  Burnand  to  one  Thompson,  which  house  is  now  in  the  tenure  of  Thomas  Nickson, 
for  which  house  to  be  the  court-house,  and  the  king's  house :  Peter  Benson,  one  of 
the  jury,  hath  seen  and  read  an  antient  account  whereof  it  makes  mention  of  money 
disbursed  upon  that  house  by  the  then  lord  of  the  manor,  naming,  the  court  house; 
which  account  was  in  the  keeping  of  Francis  Slingsby,  Esq.,  father  to  the  said  Sir 
Henry  Slingsby  ;  and  the  said  court  hath  of  late  time  been  kept  in  a  house  claimed 
by  Sir  Henry,  called  by  the  burgesses  the  toll-booth  ;  but,  where  the  same  of  right 
ought  to  be  kept,  we  cannot  certainly  set  down  : 

"  Item.  Fishing  and  fowling  within  the  lordship  is  the  king's,  and  to  our  know- 
ledge hath  been  disposed  by  his  stewards  there  for  the  time  being ;  but  by  what  gran! 
or  warrant,  and  what  the  same  is  worth,  we  know  not,  nor  can  depose,  saving  Sir 
Henry  Slingsby,  as  he  aftirmeth,  hath  the  same  by  lease  from  our  late  queen 
Elizabeth  : 

"  Item.  There  is,  and  time  out  of  mind  hath  been,  a  bailiff  of  the  borough  of 
Knaresbrough, — which  is  at  the  present  Sir  Henry  Slingsby, — and  all  profits  in  this 
article  mentioned  within  the  said  borough,  which  casually  falleth  he  or  his  deputy 
taketh  ;  and  he  hath  the  same,  as  we  take  it,  granted  from  the  late  queen  aforesaid  : 

"  Item.  There  is,  and  by  report  hath  been  time  out  of  mind,  a  bailiff  of  Knares- 
brough, known  by  the  name  of  the  liberty  bailiff,  who  never  of  right  hath  any  inter- 
meddling with  the  borough:  This  bailiff  is  this  instant  Sir  Henry  Slingsby,  but  by 
what  grant  we  do  not  certainly  know  ;  and  according  to  this  article  mentioned 
he  or  his  deputy  taketh  all,  and  is  accountable  to  his  majesty  for  the  same  to  our 
knowledge : 

"  Item.  There  are  quarries  of  stone  in  a  place  called  the  Abbey  Quarry,  Plain 
Field  Hill,  not  far  off  the  bridge  end,  called  Daniel  Bridge ;  but  the  burgesses  who 
now  are,  and  all  others  whose  estates  they  have,  have  for  necessary  building  got  stone 
at  the  said  quarries  without  paying  anything  for  the  same ;  'and  there  is  one  Francis 
Hill  who  farmeth  the  same,  paying  to  his  majesty  a  rent,  but  what  the  same  is  we 
know  not ;  but  did  he  never  trouble  any  borough  man  for  getting  stone  there  for  their 
own  use  to  be  employed  for  their  burgages." 

The  remainder  of  this  document  related  to  the  boundaries  of  the  borough,  and  to 
the  markets  and  fairs  held  therein. 

(c)  The  customes  within  the  soke  and  libtye  of  Knaresburghte. 

"  Inprmis.  Thatt  eury  tennte  in  bondage  or  other  customary  tennte  maye 
surrender  their  landes  or  tents  unto  ye  lernyd  stewerd,  clerke  of  the  courte,  reve, 
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Jewett,  and  George  Peckett,  [632]  or  the  survivor  of  them,  to  the  best  bidder,  and 
the  proceeds  divided  equally  amongst  her  nieces  therein  named. 

25th  April,  1750.  The  court-roll  of  this  date  states  a  surrender  by  the  said  John 
Mountain,  John  Jewett,  and  George  Peckett,  of  the  same  premises,  to  George  Healey, 
in  fee ;  and  that  he  was  admitted  accordingly. 

Ligltt/i ><>!'.<  ensr.  L'.Sth  of  August,  1717.  Court-roll  of  this  date  states  a  surrender 
of  copyhold  property  (therein  described)  by  William  Lightfoot,  to  the  use  and  behoof 
of  Richard  Steel  and  Isabella  his  wife  for  and  during  the  term  of  their  Datura]  lives 
and  the  longer  liver  of  them  ;  and,  after  their  decease,  then  to  the  use  and  behoof  of 
the  heirs  of  their  bodies  between  them  lawfully  begotten  or  to  be  begotten  ;  and,  for 
default  of  such  issue,  then  to  the  use  and  behoof  of  the  right  heirs  of  the  said  Richard 
Steel  for  ever,  and  that  upon  this  they  were  admitted. 

17th  October,  1723.  Court>roll  of  this  date  states  a  conditional  surrender  by  way 
of  mortgage  of  the  same  property  by  the  said  Richard  Steel,  to  the  use  of  Samuel 
Clint,  his  heirs  and  assigns,  for  ever  ;  and  that  Samuel  Clint  was  admitted  tenant. 

2nd  of  September,  1724.     Court-roll  of  this  date  states  a  surrender  by  the  said 

grave,  unto  the  baylief  of  the  libtyc,  their  or  hys  deputie  ;  and,  in  pyll.  of  deth,  unto 
twoo  tenntes  of  the  same  hold  : 

"  Itm.  Thatt  eury  tennte  in  bondage  or  other  custumarye  tennte  thatt  dyythe 
seased  oft'  anye  londs  or  tents  custumarye,  the  heyr  of  eury  suche  tennte  schall  paye  ffor 
hys  releyff,  thatt  ys  to  saye,  for  eury.  mease  viijd.,  ffor  eurye  halffe  mease  iiijd.,  ffor 
eurye  acar  xijd.,  and  for  eurye  oxgange  vjs.  viijd.  : 

"  Item.  He  unto  whome  anye  surrender  is  mayd  of  anye  mease  for  terme  of  lyffe 
or  for  yeares,  schall  pay  ffor  hys  ffyne,  that  ys  to  saye,  for  eurye  mease  ijd.,  for  eurye 
acar  iijd.  and  ffor  eurye  oxgange  xxd.  ;  and  so  yt  ys  off  eurye  surrender  mayd  uppon 
a  reurcone  [reversion] :  and  he  unto  whom  anye  surrender  ys  made  in  ffee-symple, 
shall  paye  for  hys  ffyne,  ytys  to  saye,  ffor  eurye  mease  iiijd.,  for  eurye  haff  mease 
ijd.,  eurye  acar  vid.,  and  for  eurye  oxgange  iijs.  iiijd.  : 

"  Itm.  Eurye  tennte.  in  bondage  that  dyythe  seased  off  anye  bondholde  londs  or 
tents,  yt  ys  to  saye,  off  anye  mease,  halff  messuage,  or  other  anntyente  buyldynge, 
hys  heyr  schall  paye  one  haryotte.  : 

"  Itm.  The  reve  or  grave  oft'  Screvyng,  ffor  the  tyme  beyng  maye  take  and 
receyve  the  pannage  of  all  and  singler  the  tennts  and  in  hit  ante  of  Screvyng,  Tenter- 
gate,  and  ELnaresburghte  : 

"  Itm.  Thatt  all  and  singler  tennt  in  bondage,  and  other  custumarye  tennts,  maye 
surrender  their  lands  and  tents  unto  ye  reve,  grave,  or  other  officer  abouesaid,  uppon 
i  oiidicon  maid  betwixtc  ye  pties  ;  and  also  uppon  condicon  thatt  he  shall  preseute  the 
sayme  surrender  afore  or  att  the  court  barone  or  sheryf-torne  holden  nexte  after  the 
ffeaste  offSaynte  Myehaell  the  Archaungell  than  nexte  ffollowyng  and  insuing,  whan 
one  other  reve  or  grave  shal  be  chosyne  : 

"  Itm.  yf  anye  mease,  halff  mease,  or  other  anntiente  buyldynge  doe  lye  in  decay 
by  one  year  and  three  courts,  the  lord  shall  sease  the  same  as  a  tforfettr  : 

"  Itm.  That  no  custumarye  tennte  or  tennte  en  bondage  shall  tfell,  gyve,  sell, 
cntt  downe,  take  or  carry  awaye  anyie  tymbr  wood  beyng  and  growying  in  and 
uppon  anye  of  hys  or  theyr  rust  uuiarye  lands  and  tents,  butt  onlie  ffor  the  niayntenncc 
of  hys  or  yr  edyfyce  and  buyldynge  and  other  theyr  necessaries;  and,  iff  he  doo,  he 
shal  be  greuously  aniereycd  : 

"Itm.  That  eurye  custumarye  tennte  or  tennte  en  bondage  that  dyythe  seased 
oil' anye  londs   or  tencmente   havyng   issue  doughters,   they  beyng   unmarried   at    the 

dethe  of  theyr  ancestors,  the  cldeste  doughter  shall    liaue  ye   1 le   lande:    And   lyke- 

wysse,  yff  anye  suche  tennte  dye  seased  havyng  issue  doughters,  the)-  beyng  married 
in  the  lyf  off  theyr  auncestor  ye  eldeste  doughter  shall  have  the  hoole  lande  and 
herytage  : 

"Itm.  yff  anye  such  tennte  doo  dye  --eased  off  anye  suche  lands  or  tents  as  afore  ys 

expressed,  and  hat  h  issue  doughters,  and  ye  eldest  doughter  is  married  in  ye  lylf  of 
her  ancestor,  the  Other,  beyng  unmarryd  at  the  deth  of   their  ancestor,  shall    li.i\  e  I  lie 

hoole  l.-mde  ;md  herytage  :  and  Lykewyse,  if  t « ff  the  said  doughters  be  married  in 

ye  lylf  oil'  their  said  anncestors,  the  youngest,  then  being  unmarried,  shall  have  the 
hoole  lande  and  herytage  : 

"Itm.   All  and  singler  tridowes,  after  the  deth   oil'  their   hu8bond8,  shall  come  into 
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Samuel  Clint  of  the  same  property,  to  the  use  and  behoof  of  John  Morris,  his  heirs 
and  assigns,  for  ever,  according  to  the  custom  of  the  said  manor  ;  and  that  the  said 
John  Morris  was  admitted  tenant. 

Coghill's  case.  23rd  of  March,  1735.  By  his  will  of  this  date,  Marmadnke 
Coghill,  who  duly  surrendered  his  copyhold  property  to  the  uses  of  his  will,  left  and 
bequeathed  his  mansion-house  of  Coghill  Hall,  and  the  demesnes  thereunto  belonging, 
and  all  other  his  estates  of  what  nature  or  kind  soever,  whether  copyhold  or  freehold, 
to  Gregory  Ehodes,  of  Eipon,  in  the  [633]  county  of  York,  Esq.,  and  his  heirs,  for 
ever,  Upon  this  special  trust  and  confidence,  and  to  no  other  intent  or  purpose  what- 
soever, that  is  to  say,  to  the  use  of  his  grand-nephew  Oliver  Cramer,  sou  of    his 

the  lorde's  court  wthin.  three  courtes  nexte  after  the  dethe  of  their  saide,  husbands, 
and  shall  ftyne  ffor  such  lands  and  tents  as  she  or  they  shall  hold  or  clayme  in  the 
ryghte  of  their  said  husbond  : 

"  Em.  Thatt  curve  tennte  in  bondage  havyng  one  oxgange  or  halff  oxgange,  or  any 
less  quantity  of  bond  lande,  shall  be  the  Queynes  Maties  reve  or  grave  oft'  Screvyng 
and  shal  be  charged  with  the  collection  oft'  all  the  bondhold  rents  and  farmes  ffor  oue 
hoole  year :  And  yt  ye  said  reve  or  grave  shall  have,  take,  and  enioye  eurye  yeare 
during  the  tyme  and  space  thatt  he  or  they  shall  fortune  to  be  grave,  all  suche 
accustomed  tt'ees  and  dewties  as  oft'  auntyente  tyme  hay  the  beyne  usyd  and  accustomyd 
to  have,  thatt  ys  to  saye,  one  flee  stubb  withn  ye  tt'oreste  to  be  delyuered  by  the 
surveyour  or  keeper  of  the  woddes  there;  and  to  haue  all  manner  oft'  deer  ott'all  or 
browsyne  woode  wthin  the  pke  of  Byllton  and  Have,  by  one  reasonable  price  to  be 
paid  to  the  Queyns  Maties  usse,  accordig.  unto  the  auntyente  custome  and  usage  : 

"Em.  Thatt  eurye  tennte.  in  bondage  shal  be  yearly  chargyd  with  ladying  and 
carrvng  of  the  Queyn's  Maiestie  tymber  and  all  other  stuffe  necessarie  and  belongynge 
to  her  graces  work  yearly  eurv  May,  accordyng  unto  ye  raite  as  hereafter  ffolowythe, 
thatt  ys  to  say,  ffor  euey  oxgang  eight  lodes,  called  one  hoole  bondhold,  ffor  eurye  halff 
oxgange,  called  halft'  a  bondhold,  ft'oure  loades,  and  tt'or  eurie  acar,  halff  acar,  rode,  and 
halff  rode,  according  unto  the  rate  aforelymvted,  alwaies  allowyng  and  payng  unto  the 
saide  tennt  yerelie  tt'or  eurie  caryage  soo  ledde  or  carried  by  anye  of  the  tennts  afore- 
saide,  in  mann.  and  tt'orme  as  hereafter  insuythe  and  ftblowthe,  that  ys  to  saye,  tt'or 
eurye  doble  cariage  ffrome  tt'ullwt.  unto  Burghtebrigge  iiijs.,  and  for  eurye  doble 
cariage  ffrome  Castillgarthe  unto  Broghtebrygge  ijs.,  tt'or  eueye  syngall  caryage  unto 
Burghtebrygge  xviijd.,  and  tt'or  eurye  single  cariage  frome  the  Castyllgarthe  unto 
Burghtebrygge  xijd.  a  tyme,  tt'or  eurye  doble  cariage  ffrome  Allrome  or  Byllton  pke 
unto  Bughtebrygge.  iijs.,  tt'or  eurye  single  carryages  ffrome  the  saide  place  unto 
Burghtebrygge  18d.,  ffor  eurye  single  caryage  ft'rome  ffulwythe,  Allrome,  or  Byllton 
pke  unto  Kiiaresburghte  Mylne,  and  Castillgarthe  vjd.,  tt'or  eurye  doble  caryage  frome 
the  saide  place  unto  the  place  abouesaide  xijd.,  tt'or  eurye  single  caryage  ft'rome  ff'nllwthe, 
Byllton  pke,  and  Allrome  unto  Newe  Mylne,  otherwise  called  Byllton  Mylne,  xviijd., 
and  for  eurye  doble  caryage  ft'rome  and  unto  the  saide  place  iijs.  Itm.  Eurye  axle- 
tree  to  be  one  doble  caryage,  eurye  wheal]  pease  one  doble.  caryage,  eurye  longe  tree 
aboue  xxiiij  ft'eete  in  length  one  doble  caryage,  accordyng  unto  the  auntyente  usage 
and  custome  there  : 

"  Itm.  Thatt  the  grave  of  Screvynge  ffor  the  tyme  beying  shall  collecte  and  yerelie 
take  and  gather  ott'  all  such  psone  and  psoues  as  dothe  clayme  and  challenge  any 
fcurffe  graste  one  dewtie  called  ye  spaide  lawe,  dwellyng  and  iuhityng.  wtin.  the  soke 
of  Kiiaresburghte  accordyng  unto  the  antyente  usage  and  custome  as  hayth  beyn, 
and  nown  otherwysse  : 

"  Itm.  Thatt  no  custumarye  tennte  or  tennte  in  bondage  shall  demyse,  lett,  or 
graunt  by  indenture  any  off  hys  or  their  londs  and  tents  to  any  psone  or  psones  our 
and  aboue  the  time  oft"  three  yeares,  butt  onlye  by  surrender : 

"  Itm.  Thatt  noo  tennte  in  bondage  shall  alien,  sell,  gyft'e,  or  surrender  anye  lands 
or  tents  beyng  pcell  off  anye  bondhold,  except  itt  be  the  hoole  or  halff  bondhold  : 

"  Itm.  Thatt  the  grave  of  Screvynge  ffor  the  time  beynge  hath  beyn  accustomyd 
to  have  ft'or  the  mayntennce  oft'  their  draughte  cattell  one  pcell  of  grownde  called  the 
Castell  Ynges,  payng  therefore  yerlie  unto  the  Quene's  Maiestie,  her  hey res  and 
successours,  the  auntyente  and  accustomyd  rent,  that  ys  to  saye,  sixteene  shillyngs  by 
yeare.  "  AVyllam  Inglyby.         Willm.  Tanckard. 

"Wyllm.  Malet.  Jajies  Eulleyn." 
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nephew  Balthazar  John  Cramer,  during  his  life,  without  impeachment  of  waste ;  and, 
after  the  determination  of  that  estate,  to  the  use  of  the  said  Gregory  Rhodes  and 
his  heirs  during  the  life  of  the  said  Oliver  Cramer,  to  support  the  contingent 
remainders  thereinafter  limited  ;  and,  after  the  decease  of  the  said  Oliver  Cramer, 
to  the  use  of  the  first,  second,  third,  and  all  other  the  sons  of  the  said  Oliver 
Cramer,  successively,  according  to  the  seniority  of  age,  and  the  several  heirs  male 
of  their  several  and  respective  bodies  lawfully  to  be  begotten,  the  elder  of  the 
said  sous  and  the  heirs  male  of  his  body  to  be  always  preferred  before  the 
younger  and  the  heirs  male  of  his  body;  and,  for  default  of  such  issue,  to  the  use 
of  John  Cramer,  eldest  son  of  his  nephew  Balthazar  John  Cramer,  during  his  life, 
without  impeachment  of  waste;  and,  after  the  determination  of  that  estate,  to  the 
use  of  the  said  Gregory  Rhodes  and  his  heirs  during  the  life  of  the  said  John  Cramer, 
to  support  the  contingent  remainders  thereinafter  limited  ;  and,  after  the  decease  of 
the  said  John  Cramer,  to  the  use  of  the  first,  second,  third,  and  all  other  the  sons  of 
the  said  John  Cramer,  successively,  according  to  the  seniority  of  age,  and  the  several 
heirs  male  of  their  several  and  respective  bodies  lawfully  to  be  begotten,  the  elder 
of  the  said  sons  and  the  heirs  male  of  his  body  to  be  always  preferred  before  the 
younger  and  the  heirs  male  of  his  body  ;  and,  for  default  of  such  issue,  to  the  use  of  the 
second  son  of  his  niece  Hester  Coghill,  lawfully  begotten,  and  the  heirs  male  of  his 
body  lawfully  issuing :  and  the  testator  directed  the  persons  for  the  time  being 
entitled  to  the  premises  by  virtue  of  the  limitations  aforesaid  to  use  the  surname  of 
Coghill. 

[634]  23rd  October,  1755.  Court-roll  of  this  date,  after  reciting  that  Marmaduke 
Coghill,  of  Coghill  Hall,  LL.D.,  who  held  of  our  sovereign  lord  the  King,  according 
to  the  custom  of  the  manor  of  Knaresborough,  certain  premises  (described),  died 
seised  thereof,  goes  on  to  state  that,  after  his  death,  at  that  court  came  Oliver 
Coghill,  his  grand-nephew,  and  devisee  in  the  will  of  the  said  Marmaduke  Coghill, 
bearing  date  the  23rd  of  March,  1735,  whereby  the  said  Marmaduke  Coghill  left  ami 
bequeathed  the  said  mansion-house  of  Coghill  Hall,  and  the  demesnes  thereunto 
belonging,  and  all  other  his  estate  in  the  county  of  York,  to  the  said  Oliver  Coghill, 
of  which  the  several  premises  first  thereinbefore  mentioned  were  parcel ;  and  that 
he  the  said  Oliver  Coghill  was  admitted  thereto,  to  hold  to  the  said  Oliver  Coghill 
and  his  assigns  according  to  the  purport,  true  intent,  and  meaning  of  the  last  will 
and  testament  of  the  said  Marmaduke  Coghill,  deceased,  with  such  powers  as  were 
therein  given  to  him  touching  the  same,  and  according  to  the  custom  of  the  said  manor. 

The  fine  paid  on  the  said  admittance  was  that  payable  on  an  estate  for  life. 

Part  of  the  property  comprised  in  the  said  admittance  was  of  bond-hold  tenure. 

The  said  Oliver  Coghill  died  before  the  admittance  next  mentioned,  without  ever 
having  had  a  son. 

4th  January,  1775.  Court-roll  of  this  date  recites  that  Marmaduke  Coghill,  who 
held  of  our  sovereign  lord  the  King,  according  to  the  custom  of  the  manor  of 
Knaresborough,  certain  premises  (described),  died  seised  thereof;  and  that,  after  his 
death,  came  Oliver  Coghill,  Esq.,  a  devisee  named  in  the  will  of  the  said  Marmaduke 
Coghill,  dated  23rd  March,  1 735,  whereby  the  said  Marmaduke  Coghill  bequeathed 
the  said  premises  (amongst  others),  and  all  other  his  estate  in  the  [635]  county  of  York, 
to  the  said  Oliver  Coghill,  and  prayed  to  be  admitted  to  said  premises,  ami  he  was 
admitted  thereto  according  to  the  purport  of  and  with  such  powers  as  were  given 
him  by  the  said  will;  and  that  the  said  Oliver  Coghill  was  thru  lately  dead,  seised 
of  the  said  messuages,  lands,  and  premises:  ami,  after  such  recital,  gOOS  mi  to  state 
that  thereupon,  at  that  court  came  John  Coghill,  Esq.,  also  named  a  devisee  in  his 
said  will,  and  prayed  tn  be  admitted,  and  the  premises  aforesaid  were  granted,  to  hold 
to  the  said  John  Coghill  and  his  assigns  according  to  the  custom  of  the  ma '. 

The  tine  paid  on  the  said  las)  mentioned  admittance  was  that  payable  on  an 
estate-for-life. 

The  said  ( Miver  Coghill  and  John  Coghill  were  the  same  persons  as  <  Hiver  Ciamei 
and  John  Cramer  mentioned  in  the  "ill  of  Marmaduke  Coghill. 

At  the  time  of  the  s.iul  admittance  of  the  Mi  of  January,  1775,  and  until  her 
death  in   177s,  Hester,  the  niece  of  the  said  Marmaduke  Coghill,  mentioned  in  his 

will  of   1735,   was  I  he  heiress  at  -law    according    to    tile    custom  01    I  lie  ma '  of  I  he  .said 

Marmaduke  Coghill.  Upon  her  death,  the  said  John  Coghill  became  and  was  the 
heir-at-law  according  to  the  custom  of  the  manor  of  the  said  Marmaduke  Coghill. 
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29th  December,  1 787.  By  surrender  of  this  date,  the  said  Sir  John  Coghill,  of 
Coghill-Hall,  and  John  Thomas  Cramer  Coghill,  Esq.,  his  son  and  heir  apparent, 
surrendered  a  piece  of  copyhold  land  (being  part  of  the  copyhold  premises  devised 
by  the  said  will  of  Marmaduke  Coghill),  to  the  use  of  Sir  Thomas  Turner  Slingsby, 
his  heirs  and  assigns,  for  ever,  in  lieu  and  exchange  of  certain  other  land  (described): 
and  at  a  court  held  on  the  2nd  of  January,  1788,  for  the  said  manor,  the  said  Sir 
Thomas  Turner  Slingsby  was  admitted  accordingly,  to  hold  to  him,  his  heirs  and 
assigns,  for  ever. 

[636]  29th  December,  1787.  By  a  surrender  of  this  date,  the  said  Sir  Thomas 
Turner  Slingsby,  in  lieu  of  and  exchange  for  the  said  piece  of  copyhold  land  so 
surrendered  to  him  and  his  heirs  as  last  aforesaid,  surrendered  a  piece  of  copyhold 
land  (described)  to  the  said  Sir  John  Coghill,  for  life ;  and,  after  his  decease,  to  the 
said  Sir  John  Thomas  Cramer  Coghill  (afterwards  Sir  John  Thomas  Coghill)  and  his 
heirs,  for  ever. 

29th  December,  1787.  By  surrender  of  this  date,  Sir  John  Coghill,  and  John 
Thomas  Coghill,  Esq.,  his  son  and  heir-apparent,  surrendered  a  copyhold  house  in 
Knaresborough  (being  other  part  of  the  copyhold  premises  devised  by  the  said  will 
of  Marmaduke  Coghill),  to  the  use  of  William  Henlock,  his  heirs  and  assigns,  for 
ever,  who  at  a  court  held  on  the  2nd  of  January,  1788,  was  admitted  tenant 
accordingly. 

27th  March,  1793.  Court-roll  of  this  date  recites  that  the  said  Sir  John  Coghill, 
late  of  Coghill-Hall,  in  the  county  of  York,  Bart.,  who  held  our  sovereign  lord  the 
King  according  to  the  custom  of  the  manor  of  Knaresborough  certain  premises 
(described),  and  comprising  the  principal  part  of  the  copyhold  premises  devised  by 
the  said  will  of  Marmaduke  Coghill,  lately  departed  this  life  seised  thereof,  leaving 
the  said  Jo:.n  Thomas  Coghill,  then  Sir  John  Thomas  Coghill,  his  eldest  son  and  heir- 
at-law  :  and,  after  such  recital,  goes  on  to  state  that,  at  a  court  held  that  day,  the 
said  Sir  John  Thomas  Coghill  was  admitted  tenant  accordingly,  to  hold  to  him,  his 
heirs  and  assigns,  for  ever. 

The  fine  paid  on  this  last-mentioned  admittance  was  that  payable  on  an  estate  in  fee. 

The  copyhold  premises  in  question  in  the  present  action  were  comprised  in  the 
last-mentioned  admittance,  and  were  sold  by  the  said  Sir  John  Thomas  Coghill  to 
George  Jackson,  of  Dunkeswick ;  and,  on  [637]  the  12th  of  April,  1800,  were 
surrendered  by  the  said  Sir  John  Thomas  Coghill  to  the  use  of  the  said  George 
Jackson,  his  heirs  and  assigns,  for  ever ;  and  the  said  George  Jackson  was  admitted 
accordingly. 

The  said  Sir  John  Thomas  Coghill  was  never  married. 

Collins 's  case.  22nd  April,  1780.  By  his  will,  of  this  date,  Thomas  Collins,  vicar 
of  Knaresborough,  who  died  seised  of  copyhold  lands  in  both  the  manor  and  forest, 
which  he  had  duly  surrendered  to  the  uses  of  his  will,  devised  all  his  freehold  and 
copyhold  estates  unto  the  use  of  Thomas  Turner  Slingsby,  Loftus  Hill,  and  John 
Watson,  their  heirs  and  assigns,  for  ever,  upon  trust  for  his  daughter  Eleanor  for  life  ; 
and,  after  her  decease,  in  trust  for  her  child  or  children  as  she  should  appoint ;  and, 
in  default  of  and  subject  to  any  such  appointment,  in  trust  for  her  child  or  children 
and  the  heirs  of  their  bodies,  such  children  if  more  than  one  to  take  in  equal  shares 
as  tenants  in  common  ;  and,  in  default  of  such  issue  of  his  daughter  Eleanor,  in  trust 
for  his  daughter  Elizabeth,  for  life  ;  and,  after  her  death,  in  trust  for  her  child  or 
children  as  she  should  appoint ;  and,  in  default  of  or  subject  to  any  such  appoint- 
ment, in  trust  for  her  child  or  children  and  the  heirs  of  their  bodies,  as  in  the  case  of 
Eleanor's  children  ;  and  in  default  of  all  such  issue  as  aforesaid,  then  to  the  use  of 
and  in  trust  for  James  Collins,  the  testator's  nephew,  and  his  heirs  and  assigns, 
for  ever. 

The  testator  Thomas  Collins  died  in  or  about  the  year  1788,  without  leaving  any 
issue  besides  his  two  daughters.  His  daughter  Eleanor  died,  without  ever  having  had 
children,  in  or  about  the  year  1812. 

In  1813,  his  daughter  Elizabeth  surrendered  to  the  use  of  her  will  all  her  copyhold 
lauds  both  in  the  manor  and  in  the  forest ;  and  by  her  will,  made  in  [638]  1820,  she 
devised  all  her  messuages,  lands,  tenements,  and  hereditaments,  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  over  which  she  had  any  disposing 
power,  unto  and  to  the  use  of  William  Collins,  son  of  her  late  cousin  James  Collins, 
his  heirs,  executors,  administrators,  and  assigns. 
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Elizabeth  died  iu  1*21  without  ever  having  had  children:  and,  in  1822,  William 
Collins,  the  devisee  named  in  her  will,  was  admitted  to  such  of  her  copy  In  (Id  lands 
which  had  belonged  to  the  said  Thomas  Collins,  vicar  of  Knaresborough,  as  were 
within  the  forest;  and  Thomas  Collins,  the  heir-at-law  according  to  the  custom  of  the 
manor  of  James  Collins,  the  ultimate  devisee  named  in  the  will  of  1780,  was  admitted 
to  such  of  her  copyholds  which  had  belonged  to  the  said  Rev.  Thomas  Collins,  vicar 
of  Knaresborough,  as  were  within  the  manor. 

The  admittance  of  William  Collins  recited  that  the  Rev.  Thomas  Collins,  vicar  of 
Knaresborough,  who  held  of  our  sovereign  Lord  the  King  according  to  the  custom 
of  the  Forest  of  Knaresborough  certain  messuages  and  lands  (described),  departed 
this  life  seised  thereof,  leaving  Eleanor  Collins  and  Elizabeth  Collins,  his  two  daughters, 
co-heiresses-at-law ;  and  that  Eleanor  Collins  some  time  since  departed  this  life 
intestate,  seised  of  an  undivided  moiety  of  the  said  premises,  leaving  the  said 
Elizabeth  Collins  her  heiress,  who  lately  departed  this  life  seised  of  the  premises, 
having  first  duly  surrendered  the  same  to  the  use  of  her  will ;  and,  by  her  last  will  and 
testament  in  writing,  duly  executed,  bearing  date  the  4th  of  December,  1820,  gave 
and  devised  the  same  unto  and  to  the  use  of  William  Collins,  son  of  her  late  cousin 
James  Collins,  his  heirs,  executors,  administrators,  and  assigns,  as  in  and  by  the  said 
surrender  and  will  enrolled  amongst  the  records  of  the  said  forest  more  [639]  fully 
appeared  ;  and,  after  such  recitals,  went  on  to  state,  that,  at  that  court,  the  said 
William  Collins  was  admitted  tenant  accordingly,  to  hold  to  him,  his  heirs  and  assigns, 
according  to  the  purport,  true  intent,  and  meaning  of  the  said  will,  and  according  to 
the  custom  of  the  forest. 

The  admittance  of  Thomas  Collins  recited  that  the  Rev.  Thomas  Collins,  vicar  of 
Knaresborough,  who  held  of  our  sovereign  Lord  the  King  according  to  the  custom 
of  the  manor  of  Knaresborough  certain  land  and  premises  (described),  died  seised 
thereof,  having  first  duly  surrendered  the  same  to  the  use  of  his  will ;  and,  by  his 
last  will  and  testament,  duly  executed,  dated  the  22nd  of  April,  1780,  gave  and 
devised  the  same,  in  case  of  failure  of  lawful  issue  of  his  two  daughters  Eleanor 
Collins  and  Elizabeth  Collins,  and  from  and  after  the  decease  of  the  survivor  of  them, 
to  the  use  of  James  Collins,  his  nephew,  and  to  his  heirs  and  assigns  for  ever ;  and 
that  the  said  Eleanor  Collins  departed  this  life  in  or  about  the  year  1812,  without 
leaving  lawful  issue  ;  and  that  the  said  James  Collins  departed  this  life  on  the  25th 
of  October,  1820,  leaving  the  Rev.  Thomas  Collins,  rector  of  Barningham,  his  eldest 
son  and  heir-at-law  :  and  that  the  said  Elizabeth  Collins  departed  this  life  the  2nd  of 
December  then  last ;  and,  after  such  recitals,  went  on  to  state  that  the  said  last-named 
Thomas  Collins  was  then  admitted  tenant,  to  hold  to  him,  his  heirs  and  assigns,  for 
ever,  according  to  the  purport,  true  intent,  and  meaning  of  the  said  will,  and  according 
to  the  custom  of  the  manor. 

The  said  last-mentioned  Thomas  Collins  was,  at  the  time  of  his  being  so  admitted 
as  aforesaid,  the  great-nephew  and  heir-at-law  according  to  the  custom  of  the  manor  of 
the  said  Thomas  Collins,  the  testator  of  1780. 

[640]  The  two  last-mentioned  admittances  were  prepared  by  the  said  William 
Collins,  who  in  the  year  1821  and  for  several  years  previously  had  been  a  practising 
solicitor  at  Knaresborough. 

('mil's  case,  7th  February,  1801.  By  his  will  of  this  date,  Thomas  Cant,  of  knares- 
borough, mason,  gave  and  devised  all  his  dwelling-houses  or  tenements,  situated  in 
Briggate,  in  RLnaresborough,  and  also  all  his  dwelling-houses  or  tenements  ill  Kirkgate, 
in  Knaresborough,  unto  his  wife,  Mary  Cant,  and  lier  assigns,  for  and  dining  the  term 
of  her  life  ;  and,  from  and  after  her  decease,  he  gave  and  devised  the  same  to  his  niece 
Mary  Walker,  her  heirs  and  assigns,  for  ever,  Provided,  that,  in  ease  the  said  Mary 
Walker  should  die  without  leaving  lawful  issue,  then  he  devised  the  said  dwelling 
houses  iii  Briggate  unto  Thomas  Cant,  the  son  of  James  Cant,  of  Bondgate,  near 
li'ipon,  his  heirs  and  assigns,  for  ever;  and,  in  that  case,  he  devised  the  dwelling 

houses  iu  Kirkgate  to  Mary  Leeming,  daughter  of   Isabel  Cant,  her  heirs  and  assigns, 

foi'  ever. 

13th  April,  1811.  Courl  roll  of  this  date  recites  1  li.it  the  said  Thomas  Cant)  who 
held  of  our  sovereign  Lord  the  King  certain  copyhold  premises  (described,  and  being 

1 1 mentioned  in  the  will,)  in  Kirkgate  and  Briggate,  lately  departed  this  life  seised 

thereof,  having  first  duly  surrendered  the  same  to  the  use  of  his  will ;  ami  by  his  last 
will  and  testament   in  writing,  duly  executed,  bearing  date  on  or  about  the  7th  of 
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February,  1801,  gave  and  devised  the  same  unto  his  dear  wife  Mary  Cant  and  her 
assigns  for  and  during  the  term  of  her  natural  life,  as  in  and  by  the  said  surrender 
and  will  amongst  the  records  of  the  said  manor  might  more  fully  appear  :  and,  after 
such  recital,  states  that  Mary  Cant  was  at  that  court  admitted  tenant  of  the  premises, 
to  hold  to  the  said  [641]  Mary  Cant  and  her  assigns  for  and  during  the  term  of  her 
natural  life,  according  to  the  purport,  true  intent,  and  meaning  of  the  said  will  and 
the  custom  of  the  said  manor. 

29th  October,  1856.  Court>roll  of  this  date  recites  that  Thomas  Cant,  who  held 
of  our  late  sovereign  Lord  King  George  the  Third,  according  to  the  custom  of  the 
manor  of  Knaresborough,  a  building  (described,  and  being  the  said  dwelling-house 
in  Briggate),  departed  this  life  seised  thereof,  having  duly  surrendered  the  same  to 
the  use  of  his  will ;  and,  by  his  last  will,  duly  executed,  dated  the  7th  of  February, 
1801,  devised  the  same  to  his  wife  Mary  Cant  for  life;  and,  after  her  decease,  to 
his  niece  Mary  Walker,  her  heirs  and  assigns,  for  ever,  with  a  proviso,  and  he  by 
his  will  declared,  that,  in  case  the  said  Mary  Walker  should  happen  to  depart  this 
life  without  leaving  lawful  issue,  then  he  gave  and  devised  the  said  premises  unto 
Thomas  Cant,  the  son  of  James  Cant,  his  heirs  and  assigns :  and  that  the  said  Mary 
Cant  died  many  years  ago,  and  the  said  Mary  Walker  died  on  the  20th  of  May,  1855, 
unmarried  and  without  issue,  and  that  the  said  Thomas  Cant  died  in  September,  1837, 
leaving  William  Cant,  his  eldest  son  and  heir-at-law,  him  surviving ;  and,  after  such 
recitals,  goes  on  to  state  that  thereupon,  at  that  court,  the  said  William  Cant  was 
admitted,  to  hold  to  him,  his  heirs  and  assigns,  for  ever,  according  to  the  purport, 
true  intent,  and  meaning  of  the  said  will,  and  according  to  the  custom  of  the  manor. 

7th  November,  1856.  By  surrender  of  this  date,  the  said  William  Cant,  in  con- 
sideration of  501.  paid  by  William  Whitaker',  surrendered  the  said  building  in  Briggate 
to  the  use  of  the  said  William  Whitaker,  his  heirs  and  assigns,  for  ever  ;  and,  at  a 
court  held  on  the  19th  of  the  same  November,  the  said  William  [642]  Whitaker  was 
admitted  to  the  said  building  accordingly. 

It  is  not  known  who  is  the  heir-at>law  of  Thomas  Cant,  the  testator  of  1801.  No 
one  has  been  admitted  to  the  copyhold  tenement  in  Kirkgate  mentioned  in  his  will 
since  the  death  of  the  said  Mary  Walker  in  May,  1855. 

Slingsby's  <:a.<e.  21st  January,  1800.  Sir  Thomas  Turner  Slingsby,  by  his  will  of 
this  date,  devised  and  bequeathed  all  his  manors,  messuages,  lands,  tenements,  and 
hereditaments,  of  what  nature  or  kind  soever  or  wheresoever  situate  (which  included 
copyholds  both  in  the  manor  and  forest,  surrendered  to  the  use  of  his  will),  to  Henry 
Duncombe  and  John  Watson,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  their  several  natures  and  tenures,  To  the  use  of  the  said  Henry  Duncombe 
and  John  Watson,  their  heirs,  executors,  administrators,  and  assigns,  Upon  trust 
(subject  to  a  term  of  500  years  to  secure  an  annuity  to  his  sister  Sarah)  for  testator's 
eldest  son,  Thomas  Slingsby,  for  life  ;  and,  from  his  decease,  upon  trust  for  the 
first  son  of  his  body  lawfully  to  be  begotten  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  then  upon  trust  for 
the  second,  third,  fourth,  and  other  sons  of  the  said  Thomas  Slingsby,  successively,  in 
tail  male  ;  and,  in  default  of  such  issue  of  testator's  son  Thomas,  upon  trust  for 
testator's  son  Charles  Slingsby,  for  life ;  and,  from  his  decease,  upon  trust  for  the 
first  son  of  Charles  and  the  heirs  male  of  the  body  of  such  first  son  ;  and,  in  default 
of  such  issue,  then  upon  trust  for  the  second,  third,  fourth,  and  other  sons  of  Charles 
Slingsby,  successively,  in  tail  male  ;  and,  in  default  of  such  issue  of  Charles,  then  upon 
trust  for  the  daughters  of  Thomas  as  tenants  in  common,  and  the  several  and  respective 
heirs  of  the  bodies  of  such  daughters,  with  [643]  cross-remainders  among  them,  and 
the  heirs  of  their  respective  bodies,  in  case  there  should  be  more  than  one,  and  one  or 
more  should  happen  to  die  without  leaving  issue  ;  and,  in  default  of  such  issue,  then  in 
trust  for  the  daughters  of  Charles,  in  like  manner  ;  and,  in  default  of  such  issue  of  Charles, 
in  trust  for  testator's  sister  Sarah  Slingsby  for  life  ;  and,  after  her  decease,  for  her  first 
and  other  sons  successively  in  toil  male  ;  and,  in  default  of  such  issue,  then  upon  trust 
for  the  daughters  of  testator's  sister  as  tenants  in  common,  with  cross-remainders  as 
before  directed  in  the  cases  of  the  daughters  of  Thomas  and  Charles  ;  and,  in  default 
of  such  issue,  then  upon  trust  for  testator's  own  right  heirs  for  ever. 

1st  October,  1806.  The  court-roll  of  this  date  recites  that  Sir  Thomas  Turner 
Slingsby,  who  held  of  our  sovereign  Lord  the  King  according  to  the  custom  of  the 
manor  of  Knaresborough  certain  premises  (described,  about  120  acres),  was  then  lately 
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dead  seised  thereof,  having  first  duly  surrendered  the  same  bo  the  use  of  his  will  : 
and,  in  and  by  his  last  will,  bearing  date  the  21st  of  December,  1800,  gave  and  devised 

the  same  unto  or  in  trust  for  his  son  Thomas  Slingsby,  then  Sir  Thomas  Slingsby, 
Bart,  for  and  during  the  term  of  his  natural  life,  as  in  and  by  the  said  surrender  and 
will,  enrolled  amongst  the  rolls  of  the  said  manor,  did  more  fully  appear;  ami,  after 
such  recital,  goes  on  to  state  the  admittance  of  the  said  Sir  Thomas  Slingsby,  to  hold 
the  premises  for  and  during  the  term  of  his  natural  life,  according  to  the  purport, 
true  intent,  and  meaning  of  the  said  will,  and  according  to  the  custom  of  the  said 
manor. 

9th  of  December,  1846  Court-roll  of  this  date  recites  that  Sir  Thomas  Turner 
Slingsby,  who  held  of  our  sovereign  Lord  King  George  the  Third,  according  to  the 
custom  of  the  manor  of  Knaresborough,  certain  [644]  premises  described  (being  the 
same  as  those  described  in  the  admittance  of  1st  October,  1806,  with  the  exception  of 
about  five  acres,  which  were  included  in  the  admittance  of  the  1st  of  October,  1806), 
departed  this  life  on  or  about  the  llth  of  April,  1806,  leaving  Thomas  Slingsby  (the 
eldest  son)  and  Charles  Slingsby,  his  only  two  sons,  him  surviving  ;  and  that  the  said 
Charles  Slingsby  departed  this  iife  on  or  about  the  20th  of  May,  1832,  in  the  life-time 
of  his  elder  brother,  Sir  Thomas  Slingsby,  leaving  Charles  Slingsby,  his  only  son  and 
heir  ;  and  that  the  said  Sir  Thomas  Slingsby  also  departed  this  life  on  or  about  the 
26th  of  February,  1835,  intestate  as  to  his  real  estate,  and  unmarried,  leaving  the  said 
Charles  Slingsby  (the  son)  his  onty  nephew  and  heir-at-law  ;  and,  after  such  recital, 
goes  on  to  state  the  admittance  of  Charles,  then  Sir  Charles  Slingsby,  Bart,  to  hold 
the  premises  to  him,  his  heirs  and  assigns,  for  ever,  according  to  the  custom  of  the 
said  manor. 

At  the  same  court  (9th  of  December,  1846),  the  son,  Sir  Charles  Slingsby,  was  by 
a  separate  admittance  also  admitted  as  nephew  and  heir-at-law  to  his  uncle  Sir  Thomas, 
of  copyhold  property  in  the  forest,  which  was  included  in  the  same  devise  as  the 
copyhold  property  in  the  manor. 

Howeii's  case.  5th  and  6th  September,  1823.  By  a  marriage-settlement  made  by 
indentures  of  lease  and  release  of  this  date,  the  release  being  between  Adderly 
Beamish  of  the  first  part,  Fanny  Bernard  of  the  second  part,  and  Arthur  Beamish  and 
Samuel  Bernard  Beamish  and  the  Rev.  John  Prctyman  and  John  Flumbe  of  the  third 
part,  and  reciting,  amongst  other  things,  that  the  said  Fanny  Bernard  was  seised  in 
fee  of  certain  freeholds,  and  also  seised  of  the  several  copyhold  lands  and  premises 
thereinafter  mentioned  for  an  estate  of  inheritance  according  to  the  custom  of  the 
[645]  manor  of  Knaresborough,  the  said  freehold  lands  were  conveyed  to  the  said 
Arthur  Beamish  Bernard,  Samuel  Bernard  Beamish,  John  I'retvman,  and  John  I'lumbe, 
their  heirs  and  assigns,  to  the  use  of  the  said  Fanny  Bernard,  her  heirs  and  assigns, 
until  the  solemnization  of  the  intended  marriage  between  the  said  Adderley  Beamish 
and  Fanny  Bernard,  and,  from  and  after  the  solemnization  thereof,  to  the  use  of  the 
said  Arthur  Beamish  Bernard,  Samuel  Bernard  Beamish,  John  I'retvman,  and  .lohn 
I'lumbe,  their  heirs  and  assigns,  during  the  aatural  lives  of  the  said  Adderley  Beamish 
and  Fanny  Bernard,  upon  trust  to  pay  the  rents  to  the  said  Fanny  Bernard  during  her 
natural  life,  and,  after  her  decease,  upon  trust  to  pay  the  same  to  the  said  Adderley 
Beamish  and  his  assigns  during  his  life,  subject  to  the  proviso  thereinafter  contained  ; 
and,  after  I  he  decease  of  the  survivor  of  them  the  said  Adderley  Beamish  and  Fanny 
Bernard,  then,  in  ease  there  should  be  but  one  child  of  the  body  of  the  said  Adderley 
Beamish  on  the  body  of  the  said  Fanny  Bernard  to  be  begotten,  to  the  use  of  such 
only  child  and  I  hi'  hcir.s  of  his  or  her  body  issuing,  with  divers  remainders  over  :  and 
the  said  Fanny  Bernard,  with  the  consent  of  the  said  Adderley  Beamish,  did  by  the 
said  indenture  of  release  covenanl  with  the  said  Arthur  Beamish  Bernard,  Samuel 
Bernard  Beamish,  John  Pretyman,  and  •lohn  Plumbe,  to  surrender  at  the  next  courl 
for  i he  manor  of  Knaresborough  the  several  copyhold  messuages,  lands,  and  heredita 
ments  thereinafter  particularly  described,  to  the  same  uses  and  for  the  same  intents 

and  purposes  as  in  the  said  indenture  were  deelared  .is  aforesaid  concerning  the  said 
freehold:  and  it  was  in  the  said  indenture  provided,  that,  in  ease  the  said  marriage 
should  be  solemnized,  and  the  Baid   Fanny  Bernard  should  die  in  the  life-tii f  the 

said  Adderley    Beamish,  and    the   said    Adderley    [646]    Beamish    should    marry  again, 

and  there  should  lie  only  one  child  of   the  body    of    the  said    Adderley    Beamisl the 

body  of  the  said  fanny  to  he  begotten  living  at  the  lime  of  such  second  marriage, 
then,   notwithstanding  the   limitations  and   trusts   thereinbefore  contained,  from   and 
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after  such  second  marriage  he  the  said  Adderley  should  receive  and  have  during  his 
life  the  rents  of  one  moiety  only  of  the  said  trust-estates  then  remaining,  and  the  said 
Arthur  Beamish  Bernard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John  Plumbe 
should  during  the  life  of  the  said  Adderley  receive  the  rents  of  the  other  moiety,  and 
pay  the  same  to  such  person  or  persons  as  the  same  would  go  and  be  payable  to  in 
case  the  said  Adderley  were  actually  dead. 

17th  September,  1823.  Court-roll  of  this  date  states  a  surrender  made  out  of  court 
on  the  8th  of  September,  1823,  of  certain  copyhold  premises  therein  described,  being 
the  same  copyhold  premises  mentioned  in  the  release  of  6th  of  September,  1823,  and 
which  were  of  bondhold  tenure,  by  the  said  Fanny  Bernard,  in  consideration  of  the 
sum  of  10s.  a  piece  paid  by  the  said  Arthur  Beamish  Bernard,  Samuel  Bernard  Beamish, 
John  Pretyman,  and  John  Plumbe,  and  also  for  divers  other  good  and  valuable  causes 
and  considerations  her  thereunto  specially  moving,  to  the  use  and  behoof  of  them  the 
said  Arthur  Beamish  Bernard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John 
Plumbe,  their  heirs  and  assigns,  for  ever,  upon  divers  trusts  either  then  already 
declared  or  thereafter  to  be  declared  of  and  concerning  the  same,  by  the  rents  and 
services  therefore  due  and  of  right  accustomed,  according  to  the  custom  of  the  said 
manor  :  and  the  said  court-roll  then  states  the  admittance  thereupon  of  the  said  Arthur 
Beamish  Bernard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John  Plumbe,  to  the 
aforesaid  premises,  with  the  appurtenances,  to  hold  to  [647]  the  said  Arthur  Beamish 
Bernard,  Samuel  Bernard  Beamish,  John  Pretyman,  and  John  Plumbe,  their  heirs  and 
assigns,  for  ever,  upon  the  trusts  aforesaid,  according  to  the  custom  of  the  said  manor. 

The  said  marriage  between  the  said  Adderley  Beamish  and  Fanny  Bernard  was 
duly  solemnized  ;  and  there  was  issue  thereof  only  one  child,  viz.  Mary  Isabella. 

The  said  Adderley  Beamish  assumed  the  name  of  Bernard  in  addition  to  his  own. 

The  said  Fanny  Bernard  died  leaving  the  said  Adderley  Beamish  Bernard  and  the 
said  only  child  her  surviving. 

The  said  Adderley  married  again ;  and  afterwards  the  said  only  child,  Mary 
Isabella,  in  May,  1847,  married  John  Bowen  the  younger. 

8th  April,  1848.  By  indenture  of  this  date,  between  the  said  John  Bowen  the 
younger  and  the  said  Mary  Isabella  his  wife  (therein  described  as  Mary  Isabella 
Beamish  Bowen,  otherwise  Bernard),  of  the  first  part,  Adderley  Beamish  Bernard,  father 
of  the  said  Mary  Isabella,  of  the  second  part,  Thomas  Epenetus  Crooke,  Henry  Thomas 
Garde  Brown,  and  John  Campbell,  of  the  third  part, — after  reciting  the  said  indenture 
of  the  Gth  of  September,  1823,  and  reciting  the  said  surrender  and  admittance  of  the 
respective  dates  of  the  8th  and  17th  of  September,  1823,  and  the  solemnization  of  the 
marriage  between  the  said  Adderley  and  Fanny,  and  that  there  was  issue  thereof  but 
one  child,  the  said  Mary  Isabella  Bowen,  party  thereto,  and  that  the  said  Fanny 
Bernard  died  leaving  the  said  Adderley  her  surviving,  and  that  the  said  Adderley 
had  lately  married  again,  and  that  thereupon  the  said  Mary  Isabella  Bowen  as  such 
only  child  was  then  entitled  to  an  equitable  estate-tail  in  possession  of  and  in  one 
moiety  of  the  suid  copyhold  lands  and  premises,  [648]  and  was  also  entitled  to  an 
equitable  estate-tail  of  and  in  the  other  undivided  moiety  thereof  in  remainder 
expectant  on  the  determination  of  the  equitable  life-estate  of  the  said  Adderley 
Beamish  Bernard,  the  legal  estate  in  the  said  copyhold  lands  and  premises  being  then 
vested  in  the  said  Arthur  Beamish  Bernard,  Samuel  Bernard  Beamish,  John  Pretyman, 
and  John  Plumbe,  and  their  heirs  ;  and  reciting  the  said  marriage  of  the  said  Mary 
Isabella  and  John  Bowen  the  younger,  and  that  previous  thereto  articles  of  agreement 
were  entered  into  bearing  date  the  18th  of  May  1847,  whereby  it  was  agreed  that  the 
said  entail  in  the  said  copyhold  hereditaments  should  be  barred,  and  that  the  same 
should  lie  conveyed  to  trustees  to  be  nominated,  upon  trusts  therein  expressed  ;  and 
also  reciting  that  the  said  Mary  Isabella  Bowen  had  nominated  Thomas  Epenetus 
Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  parties  thereto,  as  trustees 
as  aforesaid,  and  had  applied  to  the  said  Adderley  Beamish  Bernard  as  protector  of 
the  said  settlement  of  the  6th  of  September,  1823,  as  to  the  said  equitable  estate-tail 
in  the  said  undivided  moiety  of  the  said  copyhold  premises  in  which  the  said  Adderley 
was  seised  of  an  equitable  life-estate,  to  consent  to  the  conveyance  thereinafter  con- 
tained, in  order  to  enable  the  said  John  Bowen  and  Mary  Isabella  his  wife  to  make 
such  disposition  and  conveyance  effectual  against  all  persons  after  the  determination 
of  the  estate-tail  therein  of  the  said  Mary  Isabella  Bowen  in  manner  thereinafter 
expressed,  which  the  said  Adderley  agreed  to  do ;  and  also  reciting  that  the  trustees 
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of  the  said  settlement  of  the  6th  of  .September,  L823,  were  unwilling  to  continue  to 
act,  and  that  it  had  been  agreed  that  the  said  trust-estate  should  be  transferred  to 
the  said  Thomas  Kpenetus  Crooke,  Henry  Thomas  Garde  Brown,  and  [649]  John 
Campbell,  discharged  from  the  trusts  of  the  said  indenture  of  the  6th  of  September, 
1823,  but  upon  the  trusts  to  be  declared  in  a  settlement  intended  to  be  executed  pur- 
suant to  the  said  articles  of  the  18th  of  May,  1847  ;  and  also  reciting  that  delays  had 
arisen  in  procuring  a  surrender  of  the  said  copyhold  hereditaments  from  the  said 
trustees,  in  whom  the  legal  estate  was  then  vested,  and  that  it  had  been  agreed  that 
the  equitable  estate  therein  of  the  said  Mary  Isabella  Bowen  and  her  husband  and  the 
said  Adderley  Bernard  should  be  conveyed  to  and  vested  in  the  said  Thomas  Kpenetus 
Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  and  their  heirs,  and  that 
such  surrender  as  aforesaid  should  be  passed  to  the  uses  of  the  said  Thomas  Kpenetus 
Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  and  their  heirs,  to  the  uses 
and  upon  the  trusts  thereinafter  mentioned, — It  was  witnessed,  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  10s.  sterling  to  them  paid  by  the  said 
Thomas  Kpenetus  Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  and  in 
order  to  defeat  and  destroy  all  equitable  or  other  estates-tail  of  the  said  Mary  Isabella 
Bowen  in  the  messuages,  lands,  and  premises  thereby  granted,  and  all  estates,  rights, 
interests,  and  powers  to  take  effect  after  the  determination  or  in  defeazance  of  such 
estates-tail,  and  in  order  to  convey  and  assure  the  inheritance  of  the  same  premises 
according  to  the  custom  of  the  said  manor  unto  the  said  Thomas  Kpenetus  Crooke, 
Henry  Thomas  Garde  Brown,  and  John  Campbell,  to  the  uses,  and  upon  and  for  the 
trusts,  intents,  and  purposes,  and  under  and  subject  to  the  powers,  provisoes,  declara- 
tions, and  agreements  thereinafter  mentioned,  they  the  said  John  Bowen  and  Mary 
[sabella  his  wife,  by  virtue  of  the  powers  of  the  act  for  the  abolition  of  fines  and 
recoveries  (3  &  4  \V.  [650]  4,  e.  74),  with  the  consent  and  approbation  of  the  said 
Adderley  Beamish  Bernard,  as  such  protector,  as  to  one  moiety,  testified  by  his  being 
a  party  thereto,  and  also  the  said  Adderley,  according  to  his  estate  and  interest  in  the 
hereditaments  thereinafter  described,  did  grant  and  dispose  of,  release,  and  confirm 
the  same  copyhold  hereditaments  which  were  in  and  by  the  said  indenture  of  the  6th 
of  September,  1823,  covenanted  to  be  surrendered  as  aforesaid,  and  whereof  the  said 
A 1 1  bur  Beamish  Bernard,  Samuel  Bernard  Beamish,  and  John  Pretyman  were  admitted 
tenants,  and  all  other  the  copyhold  hereditaments  which  were  of  the  said  Fanny 
Bernard  in  Scriven-with-Tentergate  aforesaid,  To  hold  the  same  to  the  said  Thomas 
Kpenetus  Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  their  heirs  and 
assigns,  for  ever,  upon  the  trusts  to  be  declared  in  an  indenture  of  settlement  intended 
to  be  forthwith  executed  in  pursuance  of  the  said  articles  of  the  18th  of  May,  1847  ; 
aud,  in  the  meantime,  and  until  the  execution  of  such  indenture,  upon  the  trusts  of 
the  said  articles,  freed  aud  discharged  from  the  estate-tail  of  the  said  Mary  Isabella 
Bowen,  and  all  remainders,  reversions,  estates,  rights,  interests,  and  powers  to  take 
effect  after  the  determination  or  in  defeazance  of  such  estate-tail,  and  also  freed  from 
the  trusts  of  the  said  settlement  of  the  6th  of  September,  1823. 

The  said  indenture  of  the  8th  of  April,  1848,  was  duly  executed  by  the  several 
parties  thereto,  having  been  acknowledged  by  the  said  Mary  Isabella  Bowen,  who  was 
examined  apart  before  two  commissioners  for  taking  the  acknowledgments  of  married 
women  ;  and  the  said  indenture  was  on  the  17th  of  May,  1848,  entered  on  the  court- 
rolls  of  the  said  manor. 

On  the  8th  of  April,  1848,  the  marriage-settlement  stated  in  the  last-mentioned 
indenture  to  be  intruded  to  be  forthwith  executed  in  pursuance  of  the  said  articles  of 
the  18th  of  May,  1847,  was  duly  executed  ;  [651]  the  date  and  parties  being  the  same 
as  those  of  the  indenture  of  the  8th  of  April,  1848,  above  stated  to  have  been  entered 
on  the  court-roll. 

The  aforesaid  Rev.  John  Pretyman  died  before  the  end  of  the  year  1848. 

26tb  April,  1849.  Court-roll  of  this  date  states  a  surrender  made  out  of  court  on 
the  26tb  nt  April,  1849,  of  certain  copyhold  premises  therein  described  (being  the 
same   copyhold    premises   mentioned  in  the  release  of  the  (ith  of   September,   L823,  and 

also  an  allotment  containing  2a;  Lr.  28p.,  awarded  in  respect  thereof  under  an  act  of 

parliament   for  enclosing  commons  called   Seotton   and  Serivcn    Moors,    in   L830,   and 

declared  to  be  copyhold  of  the  said  manor),  by  the  said  Arthur  Beamish  Barnard, 
Samuel  Bernard  Beamish,  and  John  Plumbe,  in  pursuance  oi  certain  articles  oi  agree 

meat  dated  the  18th  of   May,   L847,  made  and  entered  into  before  the  marriage  01  the 
C.  P.  xx.— 20 
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said  Mary  Isabella  with  John  Bowen  the  younger,  and  also  of  a  certain  indenture  or 
deed  of  settlement  made  in  pursuance  of  the  said  articles  of  agreement,  bearing  date 
the  8th  of  April,  1848,  and  made  between  the  said  John  Bowen  and  Mary  Isabella 
his  wife  of  the  first  part,  the  said  Adderley  Beamish  Bernard  of  the  second  part,  and 
the  said  Thomas  Epenetus  Crooke,  the  said  Henry  Thomas  Garde  Brown,  and  the  said 
John  Campbell  of  the  third  part,  and  for  carrying  the  same  into  effect  so  far  as  respects 
the  said  copyhold  premises,  and  also  in  consideration  of  10s.  to  the  said  Arthur 
Beamish  Bernard,  Samuel  Bernard  Beamish,  and  JohnPlumbe  in  hand  paid  by  the  said 
Thomas  Epenetus  Crooke,  Henry  Thomas  Garde  Brown,  and  John  Campbell,  To  the 
use  and  behoof  of  the  said  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde  Brown, 
and  John  Campbell,  their  heirs  and  assigns,  for  ever,  Upon  the  trusts,  and  for  the 
intents  and  purposes,  and  subject  to  the  several  powers,  provisoes,  declarations,  and 
agreements  declared  and  [652]  contained  in  the  said  indenture  of  settlement  of  the 
8th  of  April,  1848,  respecting  the  same  hereditaments  and  premises  intended  to  be 
surrendered  as  aforesaid,  by  the  rents  and  services  therefore  due  and  of  right  accus- 
tomed, according  to  the  custom  of  the  said  manor :  and  the  said  court-roll  then  states 
the  admittance  thereupon  of  the  said  Thomas  Epenetus  Crooke,  Henry  Thomas  Garde 
Browne,  and  John  Campbell,  to  the  said  premises,  with  the  appurtenances,  to  hold  to 
them,  their  heirs  and  assigns,  for  ever,  upon  the  trusts  aforesaid,  according  to  the 
custom  of  the  said  manor. 

By  subsequent  surrenders  of  the  4th  of  May,  1850,  and  23rd  of  November,  1858, 
the  whole  of  the  copyhold  property  included  in  the  indenture  of  the  8th  of  April, 
1848,  was  surrendered  to  purchasers  by  the  then  trustees  under  the  settlement  of  that 
date,  and  by  the  said  John  Bowen  and  Mary  Isabella  his  wife ;  and  the  purchasers 
were  admitted  accordingly. 

At  the  time  of  these  surrenders,  the  said  Mary  Isabella  was  heiress-at-law,  according 
to  the  custom  of  the  manor,  of  the  said  Fanny  Beamish,  formerly  Fanny  Bernard, 
and  had  had  no  issue. 

All  wills  under  which  any  copyhold  either  in  the  forest  or  manor  is  taken,  are 
entered  on  the  court-rolls  in  the  same  books  as  entries  of  surrenders  and  admittances. 
The  surrenders  and  admittances  only  recite  such  parts  of  the  wills  and  in  such  manner 
as  the  persons  preparing  the  surrenders  and  admittances  may  think  proper. 

All  surrenders  mentioned  throughout  this  case  are  to  be  taken  to  have  been  duly 
presented  :  and  all  wills  stated  to  have  been  made  are  to  be  taken  to  have  been  duly 
executed  and  attested  to  pass  real  estates. 

The  court-rolls  were  carefully  searched  in  1835  for  the  purposes  of  the  action  of 
Doe  d.  Blesard  v.  Simpson,  before  mentioned,  and  also  within  the  last  two  years  for  the 
purpose  of  the  present  action. 

[653]  No  admittance  except  that  of  James  Jackson  has  been  found  having  an 
express  habendum  with  limitations  to  the  heirs  of  the  body,  or  any  other  limitation 
in  tail  ;  but  persons  admitted  to  any  estate  under  a  will,  whether  such  will  purports 
to  create  an  estate-tail  or  not,  are  generally  admitted  to  hold  according  to  the 
purport,  true  intent,  and  meaning  of  the  will,  and  according  to  the  custom  of  the 
manor. 

No  entry  other  than  those  herein  stated  is  to  be  found  of  a  surrender  purporting 
to  bar  an  estate-tail. 

The  court  was  to  decide  from  such  of  the  evidence  above  set  forth  as  was  properly 
admissible  between  the  parties,  so  far  as  such  decision  was  necessary  for  the  determina- 
tion of  the  case,  whether  there  exists  within  the  manor  or  soke  of  Knaresborough  a 
custom  for  entailing  copyhold  lands,  and,  generally,  to  draw  such  inferences  as  they 
might  consider  warranted  by  the  evidence  and  facts  stated. 

The  question  for  the  opinion  of  the  court  was, — whether  the  claimants  or  either  of 
them  were  or  was  entitled  to  recover  the  copyhold  lands  for  which  the  action  was 
brought.  If  the  opinion  of  the  court  should  be  in  the  negative,  the  verdict  was  to  be 
entered  generally  for  the  defendant ;  but,  if  in  the  affirmative,  the  verdict  was  to  be 
entered  for  the  claimants  or  one  of  them  as  to  the  copyhold,  and  for  the  defendant  as 
to  the  freehold,  in  such  manner  as  the  court  should  direct. 

Nothing  contained  in  this  case  was  to  be  evidence  against  either  of  the  parties 
thereto,  even  as  between  themselves,  except  with  reference  to  the  claim  in  the  present 
action  so  far  as  it  relates  to  the  copyhold,  as,  in  order  to  simplify  the  statements, 
many  circumstances  relating  to  the  property,  and  many  qualifications  and  exceptions 
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contained  in  the  documents,  have  been  omitted,  when  they  were  immaterial  to  the 
matter  in  dispute. 

[654]  Manisty,  Q.  G.  (with  whom  was  Badeleyand  Kemplay),  for  the  plaintiffs  (a). 
Substantially,  two  questions  are  presented  for  the  opinion  of  the  court  in  this  case, — 
first,  what  is  the  effect  of  the  will  of  George  Jackson,  of  Dunkeswick,  the  testator  of 
1814, — secondly,  whether  there  is  a  custom  within  the  manor  of  Knaresborough  to 
entail  copyholds. 

1.  By  his  will,  George  Jackson  devised  the  property  in  question  to  his  nephew 
John  Jackson  for  life  ;  and,  from  and  after  his  decease,  to  James  Jackson  and  the 
heirs  male  of  his  body  lawfully  issuing,  for  ever, — which,  in  the  case  of  freehold, 
would  convey  an  estate  in  fee.  Then  follow  these  words, — "  Provided  always,  that, 
in  case  the  said  James  Jackson  shall  happen  to  depart  this  life  without  leaving  issue 
male  of  his  body  lawfully  [655]  begotten,  him  surviving,  then  I  give  and  devise  all 
my  said  real  estate,  from  and  after  the  decease  of  the  said  John  Jackson  or  James 
Jackson,  which  shall  last  happen,  unto  my  nephew  George  Jackson,  his  heirs  and 
assigns,  for  ever."  The  true  construction  of  the  whole  will  is,  to  give  to  John  an 
csiatc  for  life,  and  to  James  an  estate-tail  if  there  had  been  any  custom  to  warrant  it, 
but,  failing  the  custom,  to  give  James  a  fee-simple  conditional,  with  an  executory 
devise  over  to  George  in  the  event  of  a  failure  of  issue  at  the  death  of  James.  That 
is  in  effect  decided  in  the  case  referred  to  of  Doe  d.  Simpson  v.  Simpson,  4  N.  C.  333, 

5  Scott,  770,  and,  in  error,  Doe  d.  Blesard  v.  Simpson,  3  M.  &  G.  929,  3  Scott,  N.  R. 
774,  where  all  the  older  authorities  will  be  found  collected.  That  being  so,  if  there 
be  no  custom  to  entail  in  this  manor,  the  plaintiffs,  or  one  of  them,  will  be  entitled  to 
the  judgment  of  the  court, 

2.  The  manor  of  the  forest  of  Knaresborough  and  the  manor  of  Knaresborough  are 
1  wo  distinct  manors  adjoining  each  other  :  both  are  within  the  honor  of  Knaresborough, 
which  forms  part  of  the  possessions  of  the  duchy  of  Lancaster.  There  is  out  of  the 
forest  what  is  called  the  liberty  of  the  forest  of  Knaresborough,  and  that  comprises, 
inter  alia,  the  whole  of  the  manor  of  Knaresborough.  There  are  peculiarities  about 
these  two  manors  which  are  probably  not  to  be  found  in  any  other  part  of  the  kingdom. 
Besides  being  situate  within  the  same  honor,  and  both  forming  part  of  the  possessions 
of  the  duchy  of  Lancaster,  they  have  but  one  court  and  one  set  of  court-rolls,  one 
steward,  one  under-steward,  and  one  bedel  or  greive.  In  the  years  1770  and  1774, 
two  acts  were  passed  for  inclosing  the  wastes  of  the  forest ;  and  some  of  the  copyholders 
of  the  manor  claimed  rights  of  common  over  these  wastes,  and  received  allotments  in 
respect  of  such  claims.  Conceding  that,  in  an  ordinary  case,  the  cus-[656]-toms  of 
one  manor  are  not  evidence  as  to  those  of  another  manor  though  immediately  adjoining, 
yet  here,  it  is  submitted,  such  evidence  may  fairly  be  admitted,  seeing  that  the  two 
manors  are  so  intimately  connected  with  each  other.  [Erie,  C.  J.  Brought,  as  it  were, 
into  unity.    Byles,  J.    Or,  as  the  phrase  is  in  Bob  d.  Barretts.  Kemp,  7  Bingh.  332,  5  M. 

6  P.  17.'!,  "unity  of  character."]     Now,  the  customs  of  the  forest  are  proved  by  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as 
follows :  — 

"  1.  That,  under  the  will  of  George  Jackson,  of  Dunkeswick,  of  the  5th  of  May, 
1814,  James  Jackson  took  in  the  copyholds  devised  by  that  will  a  fee-simple  condi- 
tional, with  an  executory  devise  over,  in  the  event  of  his  dying  without  leaving  issue 
male  of  his  body  lawfully  begotten  him  surviving,  to  George  Jackson,  of  Barton 
Leonard,  in  fee  : 

"  2.  That,  on  the  death  of  the  said  James  Jackson  without  ever  having  had  any 
issue  of  his  body,  the  copyholds  in  question  vested  either  in  the  claimant  William 
Bardcastle,  as  the  surviving  devisee  under  the  will  of  the  said  George  Jackson,  of 

Burton  Leonard,  or  in  the  other  claimant,  Samuel  Jacks as  the  heir-at-law  according 

to  the  custom  of  the  manor  of  I  he  said  last-named  <  leorge  Jackson  : 

"3.   Thai  there  is  no  cusl to  entail  in  the  manor  of  which  the   lands  in  question 

are  claimed  as  copyhold  : 

"4.  That,  if  there  is  such  a  custom,  and  if,  according  to  that  custom,  the  said 
James  Jackson  took  an  estate-tail  in  the  copyholds  under  the  said  will  of  the  said 
George  Jackson,  of  Dunkeswick,  then  such  estate-tail  was  not  properly  or  legally 

barred,  and,  on  the  death  of  the  said  James  Jackson,  without  ever  having  had  any 
issue  of  his  body,  the  copyholds  vested  in  one  or  other  of  the  claimants." 
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custuniary  marked  A.,  ante,  p.  611,  the  14th  clause  of  which  shews  that  the  customary 
tenants  of  the  forest  may  surrender  their  customary  lands  "  to  the  use  of  any  person 
or  persons  for  term  of  life,  or  in  fee-simple,"  but  "not  in  fee-tail."  And  the  following 
statement  of  the  custom,  as  agreed  between  the  parties,  appears  upon  the  special  verdict 
in  Doe  d.  Blesan!  v.  Simjison, — "There  is  an  express  custom  within  the  forest  of 
Knaresborough  prohibiting  the  entail  of  lands  within  the  forest  ;  but  there  is  no  such 
express  custom  within  the  said  manor.  There  is,  however,  no  custom  within  the 
manor  enabling  the  entail  of  copyhold  :  and  the  customs  of  the  manor  are  considered 
by  the  tenants  and  steward,  and  for  the  purpose  of  the  trial  were  admitted,  to  be  the 
same  in  this  respect  as  in  the  forest."  The  custumary  C,  ante,  p.  628,  which  professes 
to  set  out  the  customs  "  within  the  soke  and  liberty  of  Knaresborough,"  mentions  in 
paragraph  3  the  fines  payable  on  surrenders  ;  but  no  mention  is  made  of  a  fine  payable 
for  an  admittance  upon  a  surrender  in  fee-tail.  Nowhere  is  there  any  recognition  of 
any  such  estate  in  the  manor :  and  without  a  custom  no  fine  can  be  taken.  Whether 
or  not  the  custumary  marked  B.,  ante,  p.  620,  is  admissible  in  evidence,  is  wholly 
immaterial ;  though  the  place  where  it  was  found  (see  p.  612)  would  prima  facie  seem 
to  authenticate  that  document.  In  no  one  of  the  instances  gathered  from  the  court-rolls 
of  the  manor  is  there  to  be  found  an  [657]  admittance  in  express  words  to  an  estate- 
tail,  with  the  exception  of  the  one  in  question,  in  1836.  Reliance  will  be  placed  for  the 
defendant  upon  cases  where  parties  have  attempted  to  limit  estates  to  trustees  to  hold 
to  uses  which  would  be  equitable  entails.  That  has  been  a  mode  often  resorted  to  for 
the  purpose  of  getting  a  sort  of  equitable  estate-tail  where  there  was  no  custom  in  the 
manor  to  warrant  the  entail.  But,  in  all  these  cases,  the  admittance  will  be  found 
directly  to  negative  the  party's  having  the  actual  estate  in  fee.  Cases  of  fee-simple 
conditional  also  may  be  referred  to:  but  these  stand  upon  a  totally  different  footing. 
The  instances  referred  to  from  the  court-rolls  will  be  found  also  to  relate  to  copyholds 
in  the  forest  as  well  as  in  the  manor,  where  it  was  attempted  in  the  same  instrument  to 
create  an  entail  in  both.  If  there  lie  any  evidence,  and  it  comes  to  a  question  on  which 
side  the  evidence  preponderates,  the  onus  being  on  the  defendant,  who  affirms  the 
existence  of  the  alleged  custom,  he  must  fail. 

Bliss,  Q.  C.  (with  whom  were  Mellish  and  Dart),  for  the  defendant  («).  Upon  the 
true  construction  of  the  will  in  question,  there  can  be  no  doubt  that  John  Jackson 
took  an  estate  for  life,  James  a  remainder  [658]  in  tail,  and  George  the  remainder  in 
fee  upon  a  certain  contingency.  That  clearly  would  be  the  ordinary  construction.  But 
it  is  said,  that,  because  the  testator  had  estates  which  were  not  within  the  statute  De 
Donis, — assuming  that  there  is  no  custom  to  entail  within  the  manor  of  Knaresborough, 
— the  will  is  to  bear  a  different  construction.  [Williams,  J.  We  must  put  a  different 
construction  upon  the  words  "  without  leaving  lawful  issue,'  in  the  case  of  leaseholds.] 
There  is  no  authority  for  saying  that  those  expressions  are  to  be  construed  one  way  in  the 
case  of  freehold  and  another  way  in  the  case  of  copyhold  lands.  In  Pwrefoy  v.  Rogers, 
2  Saund.  380,  388,  Lord  Chief  Justice  Hale  says,  that,  "  where  a  contingency  is  limited 
to  depend  on  an  estate  of  freehold  which  is  capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise,  but  a  contingent  remainder  only,  and 
not  otherwise."  [Williams,  J.  If  the  prior  estate  be  an  estate  in  fee,  the  subsequent 
estate  can  only  be  an  executory  devise,  as  Mr.  Manisty  contends.]  In  Doe  J.  Mussell 
v.  Morgan,  3  T.  R.  763,  where  A.  devised  to  B.  for  life,  remainder  to  C.  for  ninety-nine 
years  if  he  should  so  long  live,  remainder  to  the  heirs  of  the  body  of  C, — the  remainder 
to  the  heirs  of  the  body  of  C.  was  held  a  contingent  remainder  and  not  an  executory 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That  there  is  sufficient  evidence  set  out  in  the  case  to  prove  the  existence  of  a 
custom  to  entail  within  the  manor  of  Knaresborough,  and  that,  consequently,  James 
Jackson  took  an  estate-tail  under  the  will  of  Cteorge  Jackson  the  elder,  with  a  remainder 
to  George  Jackson  the  younger,  and  that  the  estate-tail  was  barred  by  the  surrender  of 
James  Jackson  : 

"  2.  That,  even  if  the  custom  to  entail  is  not  proved,  and  James  Jackson  took  a 
fee-simple  conditional,  still  that  the  devise  over  to  George  Jackson  the  younger  was 
an  ineffectual  remainder,  and  not  a  good  executory  devise  : 

"  3.  That  the  devise  over  to  George  Jackson,  whether  an  executory  devise,  or  a 
remainder,  was  barred  by  the  surrender  of  James  Jackson." 
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devise,  and  was  defeated  by  C.'s  surviving  I!.,  there  being  no  preceding  estate  of  freehold 
to  support  it.  Lord  Kenyon,  in  giving  judgment,  there  says:  "  If  ever  there  exist  ed  a 
rale  respecting  executory  devises  which  has  uniformly  prevailed  without  any  exception 
to  the  contrary,  it  was  that  which  was  laid  down  by  Lord  Hale  in  the  case  of  Pwefby 
v.  Rogers,  that,  '  where  a  contingency  is  limited  to  depend  on  an  [659]  estate  of 
freehold,  which  is  capable  of  supporting  a  remainder,  it  shall  never  be  construed  to 
be  an  executory  devise,  but  a  contingent  remainder  only,  and  not  otherwise.'  Now, 
that  rule  applies  to  and  must  govern  the  present  case."  The  judgment  of  Tindal,  C.  J., 
in  Doe  d.  Simpson  v.  Simpson,  4  X.  C.  333,  5  Scott,  770,  fully  bears  out  this  contention. 
[Williams,  J.  The  result  of  the  decision  in  that  case  is  this,  that  though  the  words 
of  the  devise,  if  they  had  stood  alone,  would  have  given  a  fee  to  the  first  taker,  yet, 
inasmuch  as  there  was  a  gift  over  in  case  of  his  dying  without  issue,  the  result  would 
have  been,  if  the  subject  of  the  devise  had  been  freehold,  to  qualify  the  gift  and  make 
it  an  estate-tail,  but,  being  copyhold,  to  which  the  statute  De  Donis  did  not  apply,  it 
became  a  fee-simple  conditional.  That  is  all  the  court  meant  to  decide.  Byles,  J. 
If  this  had  been  a  will  made  before  the  statute  De  Donis,  it  would  have  given  the 
first  taker  a  fee  simple  conditional  :  and,  as  copyholds  are  not  within  that  statute,  the 
result  must  be  the  same.]  That  is  the  effect  of  the  devise,  not  the  construction  of  it. 
The  Earl  of  Stafford  v.  Buckley,  2  Ves.  sen.  170,  was  exactly  like  the  case  supposed. 
It  was  there  held  that  an  annuity  in  fee  granted  by  King  Charles  the  Second  out  of 
Barbadoes  duties  was  not  within  the  statu te  De  Donis:  therefore,  being  settled  on 
A.  "and  the  heirs  of  her  body,"  it  was  held  to  amount  to  a  fee-simple  conditional 
at  the  common  law,  the  remainder  over  being  void  ;  and  that  A.,  having  had  issue, 
might  bar  the  possibility  of  reverter.  It  is  not  because  it  is  a  void  remainder  that  it 
is  to  be  construed  as  an  executory  devise  :  Brovmsword  v.  Edwards,  2  Ves.  sen.  243. 
In  construing  a  will,  the  court  will  not  make  any  distinction  between  freehold  and 
copyhold,  though  they  will  as  between  freehold  and  leasehold.  An  illustration  of 
this  principle  is  to  be  found  in  Roe  </.  Crow  v.  [660]  lialdwere,  5  T.  K.  104,  111, 
where  Lord  Kenyon  says  :  "  A  distinction  has  been  taken  by  the  plaintiff's  counsel 
between  the  operation  of  a  common  recovery  respecting  copyholds  and  freeholds. 
But  it  would  lead  to  perplexity  if  different  rules  were  applied  to  different  sorts 
of  estates.  Copyhold  estates  are  neither  within  the  statute  De  Donis  (13  Ed.  1, 
c  I  I,  or  that  of  Uses  ('-'7  11.  8,  c.  10);  neither,  indeed,  are  they  the  subject  of 
entails,  unless  there  be  a  custom  in  the  manor  to  warrant  it.  It  was  in  conformity 
t<>  the  rule  respecting  real  estates,  and  to  prevent  any  estate  being  unalienable,  that 
the  same  rule  was  adopted  in  the  case  of  copyholds  as  a  mean  of  unfettering  estates, 
and  to  prevent  perpetuities.  And  I  know  of  no  authority  which  makes  any  distinction 
in  this  respect  between  copyholds  and  freeholds."  And  sec  Martin  d.  Tregonwell  v. 
Straehan,  2  Sfcr.  1 17'.»,  a  .MS.  note  of  which  is  given  in  5  T.  R.  107.  The  limitation 
bare  is  repugnant.  It  cannot  be  an  executory  devise  ;  it  cannot  take  effect  until  after 
the  death  of  James  Jackson  without  issue,  that  is  after  the  expiration  of  the  preceding 
i  state. 

The  real  question  is  whether,  by  the  customs  of  this  manor,  there  may  be  a  limita- 
tion of  lands  after  a  fee-simple  conditional.  The  donee  of  a  fee  simple  conditional  may 
alien  after  having  had  issue,  so  as  to  defeat  those  in  remainder.  In  Co.  Lifct.  IS)  b.,  it 
is  said  :  "  If  the  King  before  the  statute  of  Donis  Conditionalihus  had  made  a  gift  to  a 
man  and  to  the  heirs  of  his  body  begotten,  the  donee  post  prolem  suseitatam  might 
have  aliened,  as  well  as  in  the  case  of  a  common  person.  But,  if  the  donee  had  no 
issue,  and  before  the  statute,  had  aliened  with  wan-antic,  and  died,  and  the  warrant  ie 
bad  descended  upon  the  King,  this  should  not  have  bound  the  King  of  his  reversion 
without  assets  ;  Imt  otherwise  it  was  in  the  case  of  a  com-[661]-mou  person."  Again, 
p.  60  a.,  it  is  said  :  "By  the  opinion  of  Littleton,  as  there  may  he  an  estate-taile  by 
custome,  with  the  cooperation  of  the  Statute  of  West, minster  2,  c.  1,  so  may  he  have 
a  formedon  in  descender  :  hut,  as  the  statute',  without  a  custome,  exlendetli  not  to 
copyholds,  so  a  custome  without  the  statute  cannot  create  an  estate-taile.     Xow.it 

ifi  not  a  sufficient  proofe  that  lands  have  Ijccii  granted  in  taile  :  for,  albeit  lauds  have 
■  uiticntly,  and  usually  hecue  granted  by  COpie  to  many  men  and  to  the  heire:-  ol  their 
bodies,  thai  may  be  a  Ice /.imple  conditional,  as  it  was  at  the  common  law.  Hut,  if 
a   remainder    have    been    limited    over    such    estates,  and   enjoyed,    or   if   the    issues    ill 

taile  have  avoided  the  alienation  of  the  ancestor,  or  if  they  nave  recovered  the  same 

in  writs  of  formedon  in  the  descender,  these  and  such  like  lie  proofes  of  an  estate  taile. 
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But,  if  by  custome  copyhold  may  lie  entailed,  the  same  by  like  custome  by  surrender 
may  be  cut  off:  and  so  it  hath  been  adjudged."  There  is  abundant  proof  of  a  custom 
in  this  manor  to  alien  before  issue,  and  to  limit  a  remainder  after  a  fee-simple  con- 
ditional :  and  there  is  no  instance  of  the  donor  having  ever  entered  for  that  cause. 
There  are  instances  of  enjoyment  by  remainder-men  :  but  no  instance  where  the 
donee  has  aliened  after  issue,  or  with  a  recital  that  he  had  issue.  In  Co.  Lift.  52  b., 
it  is  said  :  "A  custome  within  a  manor  time  out  of  mind  used  was,  to  grant  certaine 
lands  parcel  of  the  said  manor  in  fee-simple,  and  never  any  grant  was  made  to  any 
and  the  heirs  of  his  body  for  life  or  for  years  ;  and  the  lord  of  the  said  manor  did  grant 
to  one  by  copie  for  life,  the  remainder  over  to  another  and  the  heires  of  his  body  ; 
and  it  was  adjudged  that  the  grant  and  remainder  over  was  good;  for,  the  lord 
having  authoritie  by  custome,  and  an  interest  withall,  might  grant  any  lesser  estate: 
for,  in  this  case,  the  custome  that  [632]  enableth  him  to  the  greater,  enableth  him 
to  the  lesser, — Omnis  majus  in  se  continet  minus."  That  a  custom  to  surrender  a 
copyhold  to  the  use  of  one  for  life,  with  remainder  in  tail,  is  good,  is  clear  from 
the  rase  of  Stanton  v.  Barnes,  Cro.  Eliz.  373.  The  question  is,  whether  there  may 
not  be  a  limitation  on  that.  And  see  1>>»  </.  Edmunds  v.  Llewellin,  2  C.  M.  &  R.  503. 
The  alleged  customs  set  out  in  custumary  A.  (ante,  p.  Gil)  are  expressly  limited  to 
lands  within  the  forest:  and  they  differ  in  many  important  particulars  from  those 
contained  in  custumary  B.  (ante,  p.  620).  Fur  instance,  the  25th  clause  of  the  former, 
is  that,  if  any  tenant  lie  seised  of  any  customary  lands,  and  have  issue  divers  daughters, 
tiny  being  not  married  at  the  time  of  the  death  of  their  ancestor,  the  eldest  daughter 
shall  have  the  land  ;  whereas,  by  clause  5  of  the  latter,  it  is  said  that,  in  such  a  case, 
the  daughters  shall  inherit  the  lands  according  to  the  course  of  the  common  law  :  and 
the  case  finds  the  custom  to  be  so, — p.  621.  Custumary  B.  is  a  singular  document. 
It  is  not  entered  on  the  court-rolls  of  the  manor.  It  purports  to  have  been  framed 
in  pursuance  of  a  commission  ;  but  it  is  difficult  to  see  what  authority  the  Prince  of 
Wales  had  to  issue  such  a  commission  :  and  it  manifestly  is  not  a  complete  statement  of 
the  customs  of  the  manor  :  and  it  is  shewn  upon  the  face  of  the  case  to  be  in  many 
particulars  at  variance  with  the  customs  which  are  admitted  to  prevail  there.  And, 
as  to  custumary  C  , — ante,  p.  628, — that  does  not  even  purport  to  contain  the  customs 
of  the  manor  ;  it  is  a  mere  partial  and  incorrect  statement  of  some  of  the  customs. 
[Byles,  J.  Is  not  this  custumary  admissible  on  the  principle  relied  on  in  Crease  v. 
Barrett,  1  C.  M.  &  It.  919,  5  Tyrwh.  458,  viz.  as  statements  of  deceased  persons  as 
to  matters  in  the  nature  of  public  rights,  which  they  have  no  interest  to  mis-state  '] 
It  clearly  [663]  cannot  come  within  that  rule.  Some  reliance  was  placed  upon  an 
admission  contained  in  the  special  verdict  in  Doe  d.  Blesard  v.  Simpson,  ■'!  M.  &  (t.  Hi".), 
'<  Scott,  N.  E.  774.  But  that  admission  cannot  influence  the  decision  of  the  court 
here.  In  the  first  place,  there  was  no  motive  for  controverting  it:  and  it  had  no 
bearing  upon  the  decision  the  court  came  to.  Besides  it  was  long  after  the  controversy 
as  to  the  custom  arose:  see  Bex  v.  Cotton,  3  Campb.  444,  The  Berkeley  Peerage  case, 
4  Campb.  401,  417,  Freeman  v.  Phillipps,  4  M.  .V  Selw.  486,  Gee  v.  Ward,  7  Ellis  &  B. 
509.  [Byles,  J.  As  to  this  being  a  mere  finding  on  the  admission  of  the  parties,  it 
is  to  be  observed  that  a  judgment  by  default  is  evidence  as  well  as  a  judgment  in 
a  contested  suit.]  Thy  admission  is  of  no  value.  The  defendant  had  no  interest  in 
contesting  the  fact :  his  estate  was  barred  by  the  surrender, — Carr  'I.  Bagwell  v.  Singer, 
2  Ves.  sen.  603;  ami  a  comparison  of  the  documents  referred  to  in  this  case,  will 
shew  that  the  admission  is  contrary  to  the  fact.  Bilton's  case,  ante,  p.  627,  is  a  very 
strong  one :  there,  William  Turner  and  Sarah  his  wife,  in  1716,  being  donees  of  a 
fee-simple  conditional,  alien  in  fee.  In  Light/oofs  case  and  Coghiil's  case,  ante,  p.  632, 
likewise,  there  are  limitations  in  fee  after  a  fee-simple  conditional.  Mr.  Watkins's 
suggestion  (1  Watk.  Copyh.  218),  that  an  entail  of  copyholds  may  be  effected  by 
means  of  a  trust,  where  the  customs  of  the  manor  do  not  warrant  an  entail  of  the 
legal  estate,  is  successfully  combated  by  the  learned  editor  of  the  4th  edition. 
Trusts  follow  the  legal  limitations  ;  and  the  trust  estate  of  a  copyhold  can  in  no  case 
be  capable  of  an  entail  where  the  legal  estate  is  not :  Garth  v.  Baldwin,  2  Yes.  sen.  646, 
655  ;  Radford  v.  Wilson,  3  Atk.  815  ;  Fallen  v.  Middletm,  9  Mod.  483.  Collinss  case, 
ante,  p.  637,  and  Cant's  case,  ante,  p.  640,  also  fully  support  the  [664]  defendant's 
contention.  In  2  Jarman  on  Wills,  2nd  edit.  423,  3rd  edit.  472,  it  is  said  :  "  In 
ordinary  language,  when  a  testator  gives  an  estate  to  a  person  and  his  heirs,  with  a 
limitation  over  in  case  of  his  dying  without  issue,  he  means  that  the  devisee  shall 
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retain  the  estate  if  he  leaves  issue  surviving  him,  and  not  otherwise;  and,  where 
the  phrase  is,  in  case  the  first  taker  die  befon  h  has  any  issue,  or  'if  hi  have  no  issue, 
the  intention  probably  is,  that  the  estate  shall  belong  absolutely  to  the  devisee,  on 
his  having  issue  born.  But  the  established  legal  interpretation  of  these  several 
expressions  is  different ;  for,  it  has  been  long  settled  (though  the  rule,  it  will  be 
remembered,  now  applies  only  to  wills  made  before  the  year  1831S)  that  words  referring 
to  the  death  of  a  person  without  issue,  whether  the  terms  be  'if  hi  du   without 

\e  have  no  issue,'  or  'if  he  die  without  having  issue,'  or -if  he  die  befere  he  has 
<uni  issue,'  or  'for  want'  or'in  default  of  issue,'  unexplained  by  the  context,  and  whether 
applied  to  real  or  to  personal  estate  (notwithstanding  the  distinction  taken  between 
these  two  species  of  property  in  some  of  the  early  cases),  are  construed  to  import 
&  general  indefinite  failure  of  issue,  i.e.  a  failure  or  extinction  of  issue  at  any  period. 
This  rule,  however,  admits  of  two  exceptions:  the  first  is,  where  the  phrase  is,  leaving 
no  issue  ;  with  respect  to  which  the  settled  distinction  is,  that,  applied  to  real  estate, 
it  means  an  indefinite  failure  of  issue,  but,  in  reference  to  personal  estate  (and  chattels 
real,  and  also  real  estate  directed  to  be  converted,  are  for  this  purpose  regarded  as 
personalty),  it  imports  a  failure  of  issue  at  the  death.  The  other  exception  to  be 
noticed  to  the  general  rule  is,  where  a  testator,  having  no  issue,  devises  property  in 
default  or  on  failure  of  issue  of  himself;  in  which  case  it  is  considered  that  the 
evident  object  of  the  testator  is  simply  to  [665]  make  the  devise  contingent  on  the 
event  of  his  leaving  no  issue  surviving  him,  and  that  he  does  not  refer  to  an  extinction 
of  issue  at  any  time."  Doe  d.  Simpgi  n  v.  Simpson  decides  that  there  is  no  difference 
in  this  respect  between  freeholds  and  copyholds.  Slingsby's  case,  ante,  p.  (U2,  affords 
no  argument  against  the  defendant.  But  Bourn's  ease,  ante,  p.  644,  is  much  in  his 
favour  There,  there  is  an  instance  of  an  admittance  to  an  estate-tail,  which  was 
barred  under  the  3  &  4  W.  4,  c.  74.  An  admittance  cannot  qualify  or  enlarge  the 
surrender.  In  Don  d.  Mason  v.  Mason,  .'!  Wils.  03,  a  single  admittance  to  a  copyhold 
was  held  to  be  evidence  to  prove  the  custom  of  a  manor  for  lands  to  descend  to  the 
roungest  nephew.  So,  in  Roe  d.  Bennett  v.  Jeffery,  li  M.  &  Selw.  92,  a  single  instance 
of  a  surrender  in  fee  by  tenant  in  special  tail  of  a  copyhold  estate  was  held  to  be 
evidence  to  prove  a  custom  within  the  manor  to  bar  entails  by  surrender,  though  the 
surrenderor  had  not  been  dead  twenty  years,  and  though  one  instance  were  proved 
of  a  recovery  suffered  by  tenant  in  tail  to  bar  the  entail.  In  Dm  d.  Stilwell  v.  Mellersh, 
'>  Ad.  &  E.  540,  I  N.  &  P.  30,  a  single  instance  was  held  sufficient  evidence  of  a 
custom  for  the  clerk  of  the  manor  to  take  surrenders,  as  well  as  the  steward.  And 
in  Doe  d.  Askew  v.  Askew,  10  East,  520,  it  was  held  that  entries  on  the  rolls  of  a 
manor  court,  of  admissions  of  tenants  in  remainder  after  the  determination  of  the 
estate  of  the  last  tenant's  widow,  who  held  during  her  chaste  viduity,  were  evidence 
of  a  custom  for  the  widow  to  hold  on  that  condition,  so  as  to  maintain  ejectment 
against  her  as  for  a  forfeiture,  on  proof  of  her  incontinence,  although  there  were  no 
instances  in  fact  stated  on  the  rolls,  or  known,  of  such  a  forfeiture  having  been 
enforced. 

Manisty,  Q.  C,  in  reply.  The  true  construction  of  [666]  the  will  is,  to  give 
James  Jackson  an  estate-tail  in  the  freeholds  and  a  fee-simple  conditional  in  the 
■  "]j\  holds  ;  and  there  is  no  objection  to  the  limitation  over  on  the  score  of  remoteness. 
All  the  leading  authorities  are  collected  in  the  argument  of  Sir  William  Follett  in 
linril.  Simpson    V.  Simpson,  .'!    N.  ('.    .'{:>'.),  .')10.       Hilton's   rose,  ante,  p.    627,  might   raise 

some  doubt  ;  but  a  surrender,   without  admittance,  is  no  evidence  of  the  custom. 

[Erie,  ('.  J.  It  is  a  datum  that  there  is  no  admittance  of  a  tenant  in  tail  on  the 
roll. |  In  Coghill's  case,  ante,  p.  632,  there  was  an  attempt,  by  adopting  the  suggestion 
ot  Mr.  Watkins,  to  create  an  equitable  estate  tail.  The  strongest  case  against  the 
plaintiff  is  probably  Collins' s,  ante,  p.  637,  where  the  parties  professed  to  deal  with 
property  in  the  forest  and  in  the  manor  in  I  he  same  way  :  1'iit  there  again  trustees 
were  interposed.  But  Sling,  I"/'  WSt,  ante,  p.  642,  shews  that,  if  there  were  a  custom 
in  this  manor  to  entail,  the  person  who  was  admitted  in  fee  ought  to  have  lieen 
admitted  to  an  estate-tail.  The  custumary  V.  was  clearly  admissible,  coming,  as  it 
did,  from  the  proper  custody.      [Erie,  C.  J.      It    docs  not  avail  much  :   it    shews  certain 

tines  on  .surrenders  and  admittances,  and  none  for  an  admittance  to. an  estate-tail] 
It    objeot  probably  was.  to  shew  the  sources  of  the  revenue  of  the  duchy.     And  it 
agrees  with  custumary  1!.  in  all  essential  particulars.     In   lii  mi  d.  Goodwin   7.  S 
1  T.  k.  466,  a  custumary  of  a  manor,  appearing  to  be  of  great  .uit  iquity,  and  deln  ered 
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down  with  the  court-rolls  from  steward  to  steward,  although  not  signed  by  any 
person,  was  held  to  be  good  evidence  to  prove  the  course  of  descent  within  the  manor. 
Chapman  v.  Cowlan,  13  East,  10,  and  The  Earl  of  Carnarvon  v.  VUlebois,  13  M.  &  W. 
313,  are  to  the  same  effect.  Assuming  that  there  was  some  evidence  of  such  a  custom 
as  that  contended  for,  it  was  abundantly  overbalanced  and  extinguished  by  the 
contrary  evidence. 

[667]  Erle,  C.  J.     I  am  of  opinion  that  the  plaintiffs  are  entitled  to  our  judg- 
ment on  this  special  case.     The  question  turns  upon  the  construction  of  a  devise  in 
the  will  of  George  Jackson,  made  in  the  year  1814,  whereby  the  testator  gives  an 
estate  for  life  to  his  nephew  John  Jackson,  and,  after  his  decease,  to  his  great-nephew 
James  Jackson,  son  of  the  said  John  Jackson,  and  the  heirs  male  of  his  body  ;  with 
a  proviso  that,  in  case  the  said  James  Jackson  should  depart  this  life  without  leaving 
issue  male  of  his  body  lawfully  begotten  him  surviving,  then  he  gave  and  devised  all  his 
said  real  estate  from  and  after  the  decease  of  the  said  John  Jackson  and  .lames  Jackson, 
which  should  last  happen,  unto  his  nephew  George  Jackson,  son  of  his  late  brother 
Samuel  Jackson,  his  heirs  and  assigns,  for  ever.     Now,  it  appears  to  me,  that,  unless 
there  is  a  custom  in  the  manor  of  Knarcsborough  to  entail  copyholds,  the  proper 
construction  of  this  devise  is,  to  give  the  nephew  John  an  estate  for  life,  and  to  the 
great-nephew  James  a  conditional  fee-simple,  with  an  executory  devise  in  favour  of 
George,  in  the  event  of  -lames  dying  without  leaving  issue  male  of  his  body  him 
surviving.     I  take  it  to  be  quite  clear  that  it  would  be  a  conditional  fee-simple  in 
James,  unless  there  is  a  custom  in  the  manor  to  entail  copyholds,  with  an  executory 
devise  over  in  favour  of  George, — too  remote  if  it  was  to  be  on  a  general  failure  of 
issue  male  of  James,  but  not  too  remote  if  it  was  to  take  effect  at  the  death  of  James 
provided  there  was  no  issue  male  him  surviving.     The  present  case  appears  to  me  to 
be  distinguishable  from  Doe  d.  BUsard  v.  Simpson,  3  M.  &  G.  9'29,  3  Scott,  N.  R.  77-1, 
which   related    to  the   right   to  property    in    this  same    manor,   because   there   the 
executory  devise  was  too  remote,  depending  on  a  general  failure  of  issue ;  here  it  is 
to  take  effect  on  failure  of  issue  male  at  the  death  of  the  [668]  first  taker.     The 
question,  therefore,  is  reduced  to  this,  whether  there  is  within  the  manor  of  Knares- 
borough  a  custom  to  entail.     I  have  looked  in  vain  for  direct  affirmative  evidence  of 
such  a  custom.     Three  custumaries  are  referred  to  in  the  case.     As  to  the  first,  which 
relates  to  the  forest  of  Knaresborough,  there  is  a  direct  finding  that  there  is  no  custom 
to  entail  copyholds  in  the  forest.     As  to  the  other  two,  which  relate  to  the  honor 
and  manor  of  Knaresborough,  there  is  no  mention  of  any  custom  to  entail  ;  and  there 
is  a  detail  of  the  tines  to  be  paid  upon  surrenders  and  admittances  to  the  several 
descriptions  of  estates  within  the  manor,  but  in  neither  of  them  is  there  any  mention 
of  an  estate-tail,   or  of  any   fine  payable  on  admittance  to  an   estate-tail.     As  far, 
therefore,  as  these  custumaries  go,   they  do  not  raise  the  inference  of  a  custom  to 
entail ;  but,  on  the  contrary,  they  tend  in  some  degree  to  raise  a  presumption  the 
other  way.     If  such  a  custom  did  exist,  one  would  expect  to  find  upon  the  court-rolls 
of  the  manor  instances  of  tenants-in-tail  being  admitted  :    but,  although  there  are 
instances  of  copyhold  tenants  who  by  their  wills  have  exhibited  a  strong  desire  to 
entail  their  estates,  it   is  remarkable  that  not  a  single  instance  can  be  found  of  any 
person  being  admitted  tenant-in-tail  to  any  copyhold  within  the  manor.     And  I  find 
that  the  question  whether  there  was  a  custom  to  entail  in  this  manor  was  a  material 
question  to  be  disposed  of  in  Doe  d.  Bhsard  v.  Simpson ;  and  there  a  special  verdict 
was  agreed  on  between  the  parties,  and  in  that  special  verdict  it  is  stated  that  "  there 
is  an  express  custom  within  the  forest  of  Knaresborough  prohibiting  the  entail  of 
lands  within  the  forest ;  but  there  is  no  such  express  custom  within  the  said  manor. 
There  is,  however,  no  custom  within  the  manor  enabling  the  entail  of  copyhold,  and 
the  customs  of  the  manor  are  considered  by  the  tenants  and  steward,  and  [669]  for 
the  purposes  of  the  trial  were  admitted,  to  be  the  same  in  this  respect  as  in  the  forest." 
The  defendant  was  bound  to  make  out  the  affirmative  :  but  the  matters  I  have  referred 
to  are  extremely  strong  to  lead  to  the  conclusion  that  no  such  custom  does  exist. 
The  only  evidence  tending  the  other  way,  is  that  copyholders  of  the  manor  have  in 
some  instances  by  their  surrenders  endeavoured  to  create  estates-tail, — leaving  pro- 
perty to  a  tenant  for  life,  with  a  remainder  over,  which,  if  the  lands  were  freehold, 
would  operate  to  give  an  estate-tail.     These  instances  shew  a  desire  so  to  deal  with 
the  property,  but  a  desire  which  seems  never  to  have  been  realized  by  an  admittance. 
No  doubt  that  is  open  to  the  observation  that  those  parties  were  under  an  impression 
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that  they  could  entail.  Mr.  Bliss  is  entitled  to  the  benefit  of  that  argument,  on  the 
part  of  the  defendant.  But  I  think  Mr.  Manisty  was  entitled  to  the  answer  he  gave, 
as  to  some  of  these  surrenders,  viz.  that  an  opinion  at  one  time  existed,  and  was 
sanctioned  by  the  eminent  name  of  Mr.  Watkins,  in  his  work  on  Copyholds,  that  an 
entail  might  he  created  of  copyholds  devised  in  trust :  and  some  of  the  instances  of 
surrenders  mentioned  in  the  case  were  to  operate  by  creating  a  trustestate.  Some 
of  those  instances  certainly  upon  a  cursory  examination  would  seem  to  raise  a 
presumption  that  the  surrender  operated  in  some  way  so  as  to  make  the  remainder 
over  valid  as  a  remainder.  They  are  not  decisive  of  the  point.  They  are  all  capable 
of  being  explained  by  certain  suppositions  of  fact :  and  they  occurred  more  than  a 
century  ago.  At  the  utmost  they  raise  a  presumption  ;  but  they  are  all  capable  of 
being  explained  away,  and  are  by  no  means  decisive  as  to  the  existence  of  the  alleged 
custom.  The  strongest  case  is  that  of  Collins,  where  part  of  the  property  was  situate 
in  the  forest  of  Knaresborough  and  [670]  part  in  the  manor,  and,  taking  under 
one  and  the  same  will,  different  parties  take  the  property,  one  taking  that  which 
was  within  the  forest  as  if  there  was  no  custom  to  entail,  and  another  taking  the 
property  which  was  within  the  manor  of  Knaresborough  in  a  way  which  was  con- 
sistent with  the  supposition  that  there  was  a  custom  within  the  manor  to  entail. 
That  is  undoubtedly  the  strongest  case  :  and  I  must  confess  I  paused  upon  it  a  good 
deal.  We  are  here  performing  the  functions  of  a  jury, — weighing  the  evidence  as  a 
jury  would  weigh  it.  And  I  am  of  opinion  that  the  balance  of  evidence  preponderates 
decidedly  in  favour  of  there  being  no  custom  in  the  manor  of  Knaresborough  to  entail 
copyhold  lands.  The  result  is  that,  in  my  opinion  the  plaintiffs  are  entitled  to 
succeed  in  this  ejectment. 

Williams,  .1.  I  am  entirely  of  the  same  opinion.  The  great  question  which 
arises  here  is,  whether  there  is  sufficient  evidence  that  a  custom  exists  in  this  manor 
to  create  estates-tail.  The  burthen  of  proving  that  lies  upon  the  party  who  is  seeking 
to  set  up  that  custom.  For  the  reasons  given  by  my  Lord,  and  which  I  do  not  think 
it  necessary  to  repeat,  I  entirely  concur  with  him,  that,  sitting  as  we  are  here,  exer- 
cising the  duties  and  functions  of  a  jury,  there  is  not  enough  to  warrant  us  in  point 
of  fact  in  coming  to  the  conclusion  that  the  custom  alleged  by  the  defendant  to  create 
estates  tail  in  the  manor  of  Knaresborough  has  any  existence.  That  being  so,  it 
remains  to  consider  what  is  the  effect  of  the  first  limitation  in  the  will  of  George 
Jackson.  After  the  first  estate  for  life,  the  limitation  is,  to  James  Jackson,  son  of 
John  Jackson,  ami  the  heirs  male  of  his  body.  Now,  it  is  impossible  to  deny  that 
that  limitation,  by  reason  of  the  statute  l)e  Donis  not  applying  to  copyholds,  carries 
[671]  only  a  fee-simple  conditional,  just  as  a  similar  limitation  of  freeholds  would 
have  operated  before  the  passing  of  that  statute.  There  is,  then,  a  clear  devise  to 
James  Jackson  of  a  fee-simple  conditional.  That  being  so,  the  question  is,  what  effect 
is  to  be  given  to  the  limitation  which  follows,  viz.  that,  "in  case  the  said  John 
Jackson  should  happen  to  depart  this  life  without  leaving  issue  male  of  his  body 
lawfully  begotten  him  surviving,  1  give  and  devise  all  my  real  estate  unto  my  nephew 
George  Jackson."  It  is  contended  by  Mr.  Bliss,  on  the  part  of  the  defendant,  that 
this  limitation  may  operate  by  way  of  contingent  remainder,  and,  that  being  so,  the 
proper  steps  had  been  taken  to  bar  that  limitation.  Bui  1  am  clearly  of  opinion  that 
it  is  impossible,  consistently  with  the.  rules  of  law  which  have  been  established  now 
for  several  centuries,  to  treat  this  as  a  remainder.  It  was  established  in  the  time  of 
Lord  Coke,  thai,  where  a  testator  devises  a  fee,  but  with  a  limitation  over  on  the 
happening  of  a.  given  event,  that  cannot  take  effect  as  a  contingent  remainder,  becau  te 
it  is  an  established  rule  of  law  that  a  fee  cannot  be  limited  upon  a  remainder.  .And 
Lord  Coke,     Co.  Litt.  18  a.,    puts  a  case  which  is  very  analogous  to  the  present, — 

"So,  if  lands  are  given  to  I),  anil  his  heirs  so  long  as  .1.  S.  or  the  heirs  of  his  body 
shall  live,  the  remainder  is  void,  because  the  first  taker  has  a  fee,  though  a  base  or 
determinable  one."  It  is  true  that  Vaughan,  C.  J.,  in  Gardner  v.  Sheldon,  Vaugh, 
269,  doubts  the  authority  of  that  dictum  of  Lord  Coke,  lint,  in  Serjt.  Williams's 
notes  to  the  case  of  Pivrefoy  v.  Rogers,  •-!  Wins.  Saund.  388  a.  it  is  said  that  that 
pa  age  in  Co.  Litt.  is  good  law,  notwithstanding  the  doubts  expressed  by  Chiel 
Justice  Vaughan.  It  is  plain,  upon  all  the  authorities,  that  this  limitation  over,  being 
a  limitation  over  after  a  fee,  though  a  determinable   one,  cannot  operate  as  a  re  [672] 

mainder.    The  question,  then,  is,  whether  it  can  operate  as  an  executory  devise,     h 

seems  to  me  that  it  can.      It  has  long   been    -el  I  led,  that,  where  I  he   contingency  upon 
C.  P.  xx.— 20* 
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which  the  limitation  over  after  a  fee  is  to  take  place,  must  happen  within  such  a  time 
as  that  the  estate  devised  would  not  be  rendered  more  inalienable  than  an  estate 
limited  by  way  of  remainder  in  a  deed  would  be,  effect  may  lie  given  to  such  a 
limitation  under  the  name  of  an  executory  devise :  but  then  that  is  coupled  with  the 
condition  which  I  have  just  mentioned,  viz.  that  it  shall  not  be  too  remote  within  the 
rule  as  to  the  remoteness  of  limitations.  Therefore,  if  upon  the  proper  construction 
of  this  will,  the  devise  over  was  not  to  take  effect  until  after  an  indefinite  failure  of 
issue,  the  limitation  could  not  be  supported  as  an  executory  devise,  by  reason  of  its 
remoteness.  But  here,  the  words,  instead  of  being,  as  in  Doe  d.  Blesard  v.  Simpson, 
words  which,  according  to  the  doctrine  first  established  by  Lord  Macclesfield  in  Forth 
v.  Chapman,  1  1'.  Wins.  663,  imported  an  indefinite  failure  of  issue,  and  made  the 
executory  devise  bad  as  being  too  remote,  the  language  of  the  devise  points  expressly 
to  a  failure  of  issue  living  at  the  death  of  James  Jackson,  and  consequently  the  con- 
tingency rnust  be  determined  at  his  death,  and  so  the  remainder  over  is  not  void  on 
the  ground  of  remoteness.  Numerous  authorities  ever  since  the  case  of  Pells  v.  Brown, 
Cro.  Jac.  590,  have  established  that  this  is  an  executory  devise. 

WiLLES,  J:  I  am  of  the  same  opinion.  It  appears  to  me  that  the  onus  resting 
upon  the  defendant  to  establish  a  custom  in  this  manor  to  entail,  that  onus  has 
proved  too  much  for  him,  and  that  there  is  not  sufficient  evidence  before  us  to  sustain 
the  affirmative  of  the  proposition.  Agreeing,  as  I  do,  with  my  Lord  [673]  and  my 
Brother  Williams,  I  forbear  to  repeat  the  reasons  which  they  have  already  given,  and 
better  than  I  could.  With  respect  to  the  second  question,  no  doubt  it  is  an  important 
one.  At  first  sight,  it  should  seem  that  the  reasoning  in  Doe  d.  Blesard  v.  Simpson, 
3  M.  &  (i.  929,  3  Scott,  N.  E.  774,  may  have  established  that  the  limitation  under 
which  the  plaintiffs  claim  cannot  be  sustained  by  way  of  remainder,  because  a  remainder 
cannot  lie  limited  after  a  fee.  So,  on  the  other  hand,  it  cannot  be  sustained  as  an 
executory  devise,  because,  if  read  as  creating  an  estate-tail  with  respect  to  freehold 
land,  the  limitation  would  be  in  effect  a  contingent  remainder.  It  is  argued  that  it 
ought  not  to  be  read  in  the  other  sense,  simply  because  the  estate-tail  is  a  conditional 
fee,  and  that  by  reason  of  the  judgment  in  / toe  d.  BU  sard  v.  Simpson.  But  I  apprehend, 
for  the  reasons  given  by  my  Brother  Williams,  Doe  d.  Blesard  v.  Simpson  has  no  appli- 
cation. Dob  d.  Blesard  v.  Simpson,  was  a  case  in  which,  reading  the  whole  will,  the 
words,  "  if  he  shall  die  leaving  no  children  "  referred  to  an  indefinite  failure  of  issue. 
The  clear  meaning  of  this  will  is,  and  the  case  is  consistent  with  reference  to  the 
authorities,  taking  those  words  with  the  other  words,  the  will  calling  them  "children  " 
means  "issue,"  and  that  "leaving  no  children  "  means  "without  issue."  The  clear 
meaning  of  the  will  in  that  case  was,  that  the  limitation  was  to  take  effect  in  case  of 
an  indefinite  failure  of  issue ;  and  it  could  not  take  effect  as  a  remainder,  for  the 
reason  already  stated,  viz.  that  there  cannot  be  a  remainder  after  a  fee  ;  and  it  could 
not  take  effect  by  way  of  executory  devise,  also  for  the  reason  already  stated,  viz. 
that  it  would  be  contrary  to  the  rule  against  perpetuity.  An  executory  devise  must 
take  effect  within  certain  limits :  and  the  executory  devise,  if  it  was  to  take  effect 
here,  must  take  [674]  effect  beyond  those  limits,  and  therefore  it  fails  by  reason  of 
the  rule  against  perpetuity.  Now,  look  at  the  words  of  the  devise  in  this  ease.  After 
giving  that  which  would  be  an  estate-tail  if  applied  to  freehold,  but  which  must  be 
taken  to  be  a  conditional  fee  when  applied  to  lands  to  which  the  statute  De  Donis 
(13  Ed.  1,  c.  1),  does  not  apply,  the  will  goes  on, — "Provided  always,  that,  in  case  the 
said  James  Jackson  shall  happen," — it  is  introduced  by  a  word  shewing  that  it  does 
not  refer  to  a  mere  failure  of  issue, — "to  depart  this  life  without  leaving  issue  male 
of  his  body,  lawfully  begotten,  him  surviving."  Now,  these  are  words  which  you 
find  in  many  cases  referred  to  in  Jarman  on  Wills  as  expressing  the  same  thing  as  if 
the  testator  had  said,  "if  he  shall  die  leaving  no  children  living."  That,  therefore, 
points  to  an  event  which  must  take  place  within  the  limit  of  time  within  which  the 
executory  devise  arises  and  comes  into  effect.  The  words  are  the  very  words  which 
the  court  of  Common  Pleas  and  the  Exchequer  Chamber,  in  Doe  d.  Simpson  v.  Simpson, 
4  N.  C.  333,  5  Scott,  770,  and  Doe  d.  Blesard  v.  Simpson,  3  M.  &  G.  929,  3  Scott, 
N.  Pi.  774,  were  called  upon  by  counsel  to  read  into  the  document,  but  which  they 
refused  to  do,  and  which,  it  was  assumed  in  that  case,  if  read  into  the  will,  would 
have  made  the  limitation  valid  by  way  of  executory  devise.  The  very  first  thing  one 
learns  upon  this  subject  is,  that,  if  you  can  construe  a  limitation  as  a  contingent 
remainder,  you  shall  not  construe  it  as  an  executory  devise  :  but,  looking,  as  we  must 
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ilo,  ai  the  surrounding  circumstances,  and  taking  them  into  consideration,  we  cannot 
construe  this  limitation  as  a  contingent  remainder,  and  therefore  we  must  construe 
it  as  a  valid  executory  devise ;  and,  consequently,  the  plaintiff  is  entitled  to  our 
judgment. 

[675]  BYLES,  J.  1  am  entirely  of  the  same  opinion.  Everything  I  could  have 
said  has  been  anticipated  by  the  other  members  of  the  court:  therefore  I  decline  to 
say  more. 

Judgment  for  the  plaintiffs  (a). 

The  South  Wales  Railway  Company,  v.  Redmond.    May  31st,  1861. 

[S.  ('.  1  L.  T.  619  ;  9  W.  R.  806.  Referred  to,  Taylor  v.  Chicltester  and  Midhurst  Rail- 
way, L867-70,  L.  R.  2  Ex.  38-1;  L.  R.  -1  11.  L.  628.  Dictum  commented  on,  A.  G. 
v.  Mersey  Railway  Company,  [1906]  1  Ch.  815.] 

The  plaintiffs,  a  railway  company  having  a  branch  terminating  at  Milford  Haven, 
declared  upon  a  contract  whereby  the  defendant  undertook  to  provide  a  suitable 
steam-vessel  to  run  between  that  place  and  Dublin  and  Cork  for  the  conveyance  of 
passengers,  goods,  &c,  in  connection  with  the  railway  ;  and  alleged  for  breach,  that 
the  defendant  provided  a  vessel  which  was  unseaworthy  and  a  master  who  was 
incompetent,  whereby  certain  pigs  and  cattle  entrusted  to  them  for  carriage  were 
damaged  and  lost. — Flea,  that  the  agreement  mentioned  in  the  declaration  was 
entered  into  contrary  to  and  in  violation  of  the  purposes  for  which  the  plaintiffs' 
company  was  incorporated,  and  was  one  which  the  company  could  not  lawfully 
enter  into,  and  was  void  : — Held,  that  there  was  no  illegality  of  contract  apparent 
on  the  face  of  the  declaration, — the  contract  as  set  out  being  strictly  in  furtherance 
of  the  objects  of  the  company's  incorporation;  and  that  the  plea  afforded  no 
answer. 

This  was  an  action  for  the  breach  of  an  agreement. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs  were  the  owners  of, 
and  carriers  of  goods,  passengers,  and  other  traffic  over,  a  railway  called  the  South 
Wales  railway,  to  wit,  from  Grange  Court  and  other  places  and  stations  upon  the  said 
railway  to  Neyland  on  Milford  Haven,  and  from  Neyland  on  Milford  Haven  to  Grange 
Court  and  such  other  places  and  stations,  and  the  plaintiffs  were  desirous  of  making 
arrangements  whereby  goods,  passengers,  and  other  trartic  passing  over  and  upon  their 
railway  to  Neyland  on  Milford  Haven,  and  intending  and  destined  to  proceed  to  Cork 
and  Dublin  respectively,  and  coming  from  Dublin  and  Cork  respectively  to  Neyland 
un  Milford  Haven,  and  intending  and  destined  to  proceed  from  thence  to  places  and 
Btationson  their  said  railway,  might  be  carried  by  sea  between  Cork  and  Neyland  on 
Milford  Haven,  ami  between  Dublin  and  Neyland  on  Milford  Haven,  respectively,  in 
and  by  a  steamer  running  in  connection  with  the  trains  on  their  [676]  said  railway, 
ami  might  be.  respectively  booked,  invoiced,  and  consigned  throughout;  and  there 
upon,  by  certain  heads  of  agreement  made  between  the  plaintiffs  and  defendant, dated 
the  23rd  of  .Inly,  1856,  it  was  agreed  between  them  (among  utile]-  things)  as  follows, 
— "  1.  The  steam  boat  'Troubadour,1  belonging  to  Mr.  John  Edward  Redmond,  lately 
plying  between  Lristol  and  Liverpool,  or  some  other  suitable  steam  vessel,  to  be  placed 
by  him  as  from  the  28th  day  of  July  instant,  on  the  station  between  Dublin  and 
Milford  Haven  and  Cork,  and  to  be  worked  by  him  for  the  conveyance  of  passengers, 
parcels,  cattle,  and  goods,  regularly,  punctually,  and  efficiently,  unless  prevented  by 
accident,  or  by  some  similar  unforeseen  circumstance,  in  connection  with  the  South 
Wales  railway  at  Neyland  on  Milford  Haven, and  to  the  reasonable  satisfaction  of  the 

c i 'any, ami  bo  as  to  perform  in  each  week  one  trip  each  way  between  Milford  Haven 

and  Dublin,  and  in  the  same  week  one  trip  each  way  between  Milford  Haven  and 
Cork.  ■_'.  All  such  traffic  as  above  mentioned  going  by  the  steam  ire  el  and  along  the 
South  Wales  railway  or  any  part  "i  it,  or  vice  versa,  and  which  is  here  designated  the 
through  traffic,  shall  be  booked  through  by  Mr,  bed  mum  I  and  the  company  respeotu  ely, 
and  the  said  parties  shall  unit  ually  afford  all  proper  and  reasonable  laeilit  H  s  for  en  i  \ 
ing  on   BUch    through-traffic,   and    for   encouraging   and    extending    the    same.      9.     This 

(o)  The  judgment  was  taken  in  the  name  ill  the  devisee, 
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agreement,  and  the  service  and  through-traffic  arrangement  here  contemplated,  to 
continue  in  force  for  the  period  of  one  year,  with  power  to  Mr.  Redmond  to  determine 
this  agreement  at  the  end  of  the  first  six  weeks  thereof  ;  with  power  also  for  the 
company  or  Mr.  Redmond  to  determine  the  same  at  any  time  after  such  six  weeks,  on 
giving  four  weeks'  previous  notice  in  writing  to  the  other  of  their  or  his  intention  so 
to  do  : "  Averment,  that  the  said  Mr.  John  Edward  Redmond  is  the  defendant,  and 
that,  in  pur-[677]-suance  of  the  above  agreement,  the  defendant  placed  the  said  steamer 
"  Troubadour"  on  the  said  station  as  described  in  the  said  agreement,  and  worked  the 
same  for  the  conveyance  of  passengers,  cattle,  goods,  and  other  traffic  between  Cork 
and  Neyland,  and  between  Dublin  and  Neyland,  in  connection  with  the  trains  on  the 
plaintiffs'  said  railway  :  but  that  the  defendant,  though  not  prevented  by  any  accident 
or  any  similar  unforeseen  circumstance,  did  not  regularly,  punctually,  and  efficiently, 
or  to  the  reasonable  satisfaction  of  the  plaintiffs,  work  the  said  steamer  for  the  con- 
veyance of  the  said  traffic  in  connection  with  the  South  Wales  railway  at  Neyland 
on  Milford  Haven  aforesaid,  but,  on  the  contrary  thereof,  dispatched  the  said  steamer 
on  one  of  the  trips  or  voyages  to  be  made  by  her  for  the  conveyance  of  such  traffic  as 
aforesaid  in  connection  with  the  plaintiffs'  said  railway,  in  an  unfit  and  unseaworthy 
condition,  and  with  an  incompetent  master  ;  by  reason  whereof  a  large  number  of 
pigs,  cattle,  and  other  animals  which  had  been  received  and  invoiced  by  the  agents  of 
the  plaintiffs  at  Cork,  to  be  conveyed  by  the  said  steamer  to  Neyland  on  Milford 
Haven  aforesaid,  and  to  be  there  delivered  over  to  the  plaintiffs  for  carriage  over  and 
upon  their  said  railway  to  places  beyond  Neyland,  for  reward  to  the  plaintiffs,  and 
which,  in  pursuance  of  the  said  agreement,  were  by  the  defendant  received  and  taken 
on  board  the  said  steamer  to  be  conveyed  to  Neyland  for  the  purpose  and  on  the  terms 
aforesaid,  were  during  the  said  voyage  or  trip,  as  to  a  great  part  thereof,  wholly  lost 
and  destroyed,  and,  as  to  the  remainder,  greatly  damaged  and  injured  ;  and,  by  reason 
and  in  consequence  thereof,  the  plaintiffs  were  compelled  to  pay  and  did  pay  the  said 
several  consignors  of  the  said  pigs,  cattle,  and  animals  respectively  large  sums  of 
money  as  and  for  damages  for  the  same  respectively  [678]  having  been  so  lost, 
destroyed,  damaged,  and  injured,  and  also  large  sums  of  money  for  the  costs  and 
expenses  as  well  of  themselves  as  of  the  consignees  respectively,  by  them  and  the 
plaintiffs  respectively  necessarily  and  properly  paid  and  incurred  in  and  about  several 
actions  and  suits  brought  against  the  plaintiffs  by  the  said  consignors  respectively  by 
reason  of  the  premises,  and  otherwise. 

The  second  count  stated  that  the  defendant  also  broke  the  said  agreement  in  this, 
that,  although  the  said  agreement,  and  the  service  and  through-traffic  arrangement 
thereby  contemplated  came  into  force  as  before  mentioned,  and  continued  in  force  for 
the  space  of  six  weeks  and  upwards,  and  although  the  defendant  did  not  determine 
the  said  agreement  at  the  end  of  the  first  six  weeks  thereof,  and  neither  the  plaintiffs 
nor  the  defendant  afterwards  gave  to  the  other  of  them  four  weeks'  or  any  previous 
notice  in  writing  of  their  or  his  intention  to  determine  the  said  agreement ;  yet  the 
defendant  ceased  to  work  the  said  steamer  under  the  said  agreement  for  the  conve}^- 
ance  of  passengers,  parcels,  cattle,  and  goods  as  therein  mentioned,  and  wholly  took 
away  the  said  steamer  from  and  ceased  to  run  and  work  the  same  upon  the  said 
station  between  Dublin,  Milford  Haven,  and  Cork,  whereby  the  plaintiffs  were  deprived 
of  the  benefit  of  the  said  service  and  through-traffic  arrangement. 

Fifth  plea, — to  the  first  and  second  counts,  — that  the  contracts  and  agreements  in 
those  counts  respectively  mentioned,  were  respectively  entered  into  contrary  to  and 
in  violation  of  the  purposes  for  which  the  plaintiffs'  company  was  incorporated  ;  and 
that  the  said  contracts  and  agreements  were  contracts  and  agreements  into  which  the 
said  company  could  not  lawfully  enter,  whereby  the  same  were  and  arc  void  and  of 
no  effect. 

[679]  To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated  in  the 
margin  being,  "that  the  plea  raises  only  a  question  of  law,  and  does  not  tender  an 
issue  of  fact;  and  that,  as  matter  of  law,  the  contracts  and  agreements  respectively 
were  valid."     Joinder. 

Lush,  Q.  C.  (with  whom  was  Phipson),  in  support  of  the  demurrer  (a).     The  plea 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs  was  as  follows  : 
"That  the  agreement  set  forth  in  the  declaration,  and  as  to  which  the  first  and 
second  breaches  are  respectively  assigned,  was  and  is  a  good  and  valid  agreement,  and 
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sets  up  nothing  on  which  the  plaintiffs  could  take  issue  or  which  could  be  submitted 
to  a  jury.  It  is  in  effect  the  same  as  a  demurrer  to  the  declaration.  The  proposition 
for  which  the  defendanl  means  to  contend  is,  that  the  plaintiffs  cannot  make  a  con 
tract  tor  the  carriage  of  passengers  and  goods  beyond  their  own  line  of  railway.  The 
company,  however,  have  nothing  whatever  to  do  with  the  working  of  the  steam-vessel : 
all  they  contract  for  is,  that  there  shall  be  a  vessel  read)'  to  take  on  their  traffic. 
[Willes,  J.  Is  there  any  recital  in  the  South  Wales  Railway  Company's  act  as  to  the 
objects  of  its  passing  '.]     None  which  affects  this  question.     [The  court  called  upon 

Honyman,  in  support  of  the  plea.  The  declaration  alleges  that  it  was  agreed 
between  the  company  and  the  defendant,  among  other  things,  as  therein  [680]  staled. 
It  does  not  profess  to  set  out  the  whole.  It  does  not  shew  what  were  the  real  arrange 
incuts  between  the  parties.  It  may  be  that  by  the  agreement  the  defendanl  is 
guaranteed  by  the  company  against  all  loss  from  running  the  steamer  between  Dublin 
and  Cork  ami  Milford  Haven,  or  guaranteed  a  given  amount  of  profit.  The  company 
contract  for  the  conveyance  of  passengers,  cattle,  and  goods  across  the  sea,  far  beyond 
the  limits  of  their  own  lines,  which  terminate  at  Neyland  on  Milford  Haven.  Is  not 
that  a  matter  which  is  foreign  to  the  objects  for  which  the  plaintiffs  are  incorporated  ! 
[Erie,  C.  J.  If  the  Epsom  Railway  Company  undertake  to  carry  a  parcel  to  York, 
would  they  not  be  responsible  for  its  loss!  The  Great  Western  Railway  Company 
contended  that  they  were  not  responsible  beyond  their  own  lines;  and  the  matter 
underwent  considerable  discussion  in  the  Exchequer  Chamber,  in  Collins  v.  The  Bristol 
awl  Exeter  Railway  Company,  1  Hurlst.  &  N.  517.  There,  the  Great  Western  Railway 
Company  received  goods  at  Bath  to  be  sent  to  the  Torquay  station,  subject  to  a 
condition  that  the  company  would  not  be  answerable  for  loss  or  damage  by  fire, 
nor  for  loss  or  damage  to  goods  beyond  the  limits  of  their  railway.  The  goods  were 
conveyed  to  Bristol,  where  the  Great  Western  line  ends  and  the  Bristol  and  Exeter 
line  begins.  Whilst  at  the  station  of  the  Bristol  and  Exeter  company  at  Exeter,  the 
goods  were  destroyed  by  an  accidental  fire.  The  Exchequer  Chamber  held  that  the 
Great  Western  Railway  Company,  having  received  the  goods  to  be  carried  on  their 
line,  subject  to  the  stipulation  against  loss  by  fire,  discharged  themselves  by  forwarding 
the  goods  to  be  carried  by  the  defendants  ;  and  that,  there  being  no  evidence  as  to 
the  terms  on  which  the  goods  were  to  be  carried  on  the  defendants'  line,  they  must 
be  treated  as  having  received  them  as  [681]  common  carriers,  and  were  consequently 
liable  for  their  loss.  Willes,  J.  The  judgment  of  the  Exchequer  Chamber  was 
reversed  by  the  House  of  Lords,  who  held*  that  the  contract  was  with  the  Great 
W  estern  company  alone,  and  that  the  Bristol  and  Exeter  company  was  not  liable. 
They  refer  to  Muschamp  v.  The  Lancaster  <nn/  Preston  Junction  Railway  Company,  8  M. 
.V  W.  421.  There,  a  parcel  was  delivered,  at  Lancaster,  to  the  Lancaster  and  Preston 
Junction  Railway  Company,  directed  to  a  person  at  a  place  in  Derbyshire.  The  person 
who  brought  it  to  the  station  offered  to  pay  the  carriage,  but  the  book-keeper  said  it 
had  better  be  jiaid  by  the  person  to  whom  it  was  directed,  on  the  receipt  of  it.  Tile 
Lancaster  and  Preston  Junction  Railway  Company  were  known  to  be  proprietors  of 
the  line  only  as  far  as  Preston,  where  the  railway  unites  with  the  North  Union  line, 
and  that  afterwards  with  another,  and  so  on  into  Derbyshire.  The  parcel  having  been 
lost  after  it  was  forwarded  from  Preston, — it  was  held  that  the  Lancaster  and  Preston 
Railway  Company  were  liable  for  its  loss.  Lord  Chelmsford  expressed  an  opinion 
that  there  was  nothing  in  the  special  terms  of  the  contract  then  before  their  lordships 
which  excluded  the  application  and  authority  of  that  ease.  "1  think,"  he  says,  "  that 
the  contrael  was  entire,  was  for  the  whole  journey  from  Path  to  Torquay,  and  was 
made  with   theCrcat   Western  Railway  Company  alone;   that    the  goods  were  carried 

on  the  defendants'  railway  under  the  contract  ;  and  that  the  defendants  air  conse 

qucntly  either  not  liable  at  all,  as  no  agreement  was  entered  into  with  them,  or 
that,  if  the  contract  m  any  way  attaches  t"  them,  the  exception  as  to  loss  by  lire 
accompanies  it,  and  exonerates  them  from  liability."     Lush  referred  in  Myttan  v.  The 

that  the  making  thereof  was  within  the  powers  nf  the  company, — being,  in  effect,  an 
agreement  with  the  defendant  as  carrier  by  sea  for  the  taking  on  of  traffic  from,  and 
the  bringing  of  traffic  t",  the  railway  of  the  company,  passing  or  destined  t<>  pa^s  over 
such  railway  or  some  part  thereof,  for  the  mutual  convenience  "l  the  company  and 
the  defendant." 

'   I'll'  Bristol  mill  Exeter  Railway  Company  \.  Collins,  V  Souse  "t  Lords  Cases,  L94. 
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Midland  Railway  Company,  4  Hurlst.  &  X.  615.1    In  none  of  the  cases  has  the  illegality 

of  the  contract  [682]  been  set  up.  [Lush.  It  was  in  IFilbi/  v.  Tlie  West  Cornwall 
Eailway  Company,  i  Hurlst.  &  N.  703 ;  but  the  court  held  that  it  was  not  ultra  vires 
for  the  company  to  carry  beyond  their  own  line  by  sea  or  by  coach  or  by  any  other 
line.]  The  question  is  whether  it  is  competent  to  the  company  so  to  contract  to  cany. 
A  company  which  is  established  for  one  particular  purpose  has  no  right  to  apply  the 
funds  of  its  proprietors  and  subscribers  to  another  and  a  totally  different  purpose. 
[Erie,  C.  J.  Corporations  have  at  law  capacity  to  make  all  contracts  not  expressly  or 
impliedly  prohibited  :  and  therefore  contracts  frustrating  or  necessarily  inconsistent 
with  the  object  for  which  a  company  is  incorporated  by  an  act,  is  impliedly  prohibited 
by  it:  so  held  in  The  Mayor,  &c,  of  Norwich  v.  The  Norfolk  Railway  Company,  4  Ellis 
&  B.  397.  Willes,  J.  And  also  by  the  House  of  Lords  (a).  Williams,  J.  The 
whole  object  of  the  act  of  incorporation  of  this  company  (/'»)  was,  to  connect  England 
and  Wales  with  the  Irish  coast.]  In  Colman  v.  The  Eastern  Counties  Railway  Company, 
10  Beavan,  1,  the  directors  of  a  railway  company,  for  the  purpose  of  increasing  the 
traffic,  proposed  to  guarantee  certain  profits  and  secure  the  capital  of  an  intended 
steam-packet  company,  who  were  to  act  in  connection  with  the  railway  :  and  it  was 
held  that  such  a  transaction  was  not  within  their  powers ;  and  an  injunction  was 
granted  to  prevent  them  from  carrying  it  into  effect.  So,  in  Tin  Shreusburi/  ami 
Birmingham  Railway  Company  v.  The  Noiih  Western  Railway  Company,  G  House  of 
Lords  Cases,  113,  it  was  held  that  specific  performance  by  a  corporate  body  of  a  contract 
as  to  matters  which  [683]  are  ultra  vires,  will  not  be  enforced.  The  Lord  Chancellor 
(Cranworth)  there  says, — p.  135:  "When  the  legislature  constitutes  a  corporation, 
it  gives  to  that  body  prima  facie  an  absolute  right  of  contracting.  But  this  prima 
facie  right  does  not  exist  in  any  ease  where  the  contract  is  one  which,  from  the  nature 
and  object  of  incorporation,  the  corporate  body  is  expressly  or  impliedly  prohibited 
from  making  :  such  a  contract  is  said  to  be  ultra  vires."  Then,  this  is  a  perfectly  good 
plea  in  form.  In  Ransford  v.  Copeland,  <>  Ail.  &  E.  4S2,  1  N.  &  P.  671,  in  assumpsit 
by  the  public  officer  of  a  company,  described  in  the  declaration  as  carrying  on  the 
business  of  bankers  in  England  according  to  the  7  G-.  4.  c.  4(i,  the  defendant  pleaded 
that  the  company  carrying  on  business  as  in  the  declaration  mentioned,  consisted  of 
more  than  six  persons,  and  that  they  were  illegally  associated  together  and  carried  on 
such  business  for  the  purpose  of  borrowing  and  taking  up  in  England  money  on  their 
bills  and  notes  payable  on  demand  or  at  less  than  six  months  from  the  borrowing, 
during  the  continuance  of  the  privileges  granted  to  the  Bank  of  England  by  the  3  & 
4  W.  4,  c.  98.  The  plaintiff  replied  that  the  company  were  not  illegally  associated 
together,  nor  did  they  carry  on  the  said  business  for  the  purpose  in  the  plea  mentioned, 
in  manner  and  form,  &c.  Issue  having  been  joined  thereon,  it  was  held  that  the 
statement  in  the  plea,  of  the  company  being  illegally  associated,  was  a  substantive 
allegation  compounded  of  law  and  fact,  and  traversable;  and  therefore  that  the 
defendant  was  bound  to  prove,  not  only  that  the  company  carried  on  business  for  the 
purpose  of  taking  up  money  on  bills  or  notes  payable  at  less  than  six  months,  during 
the  continuance  of  the  Bank  charter,  but  also  the  fact  which  rendered  such  business 
illegal,  viz.  that  it  was  carried  on  within  sixty-five  miles  of  [684]  London.  Lord 
Penman,  delivering  the  judgment  of  the  court,  there  says  :  "The  plea  does  not  state 
certain  facts,  and  then  go  on  to  allege  whereby  the  association  was  illegal,  or  any  words 
to  that  effect;  but  contains  a  distinct  and  separate  allegation  that  the  association  was 
illegal  within  the  statute  3  &  4  W.  4,  c.  98.  It  is  plain,  that,  if  it  were  so  illegal, 
that  illegality  must  arise  from  some  fact,  or  the  absence  of  some  fact,  either  of  which 
required  to  be  established  by  proof  :  and  such  proof  is  necessarily  matter  for  the  con- 
sideration of  a  jury."  Here,  the  plea  alleges  that  the  contracts  in  the  declaration 
mentioned  were  entered  into  contrary  to  and  in  violation  of  the  purposes  for  which 
the  company  was  incorporated,  and  such  as  the  company  could  not  lawfully  enter  into, 
and  were  therefore  void  :  and  that  is  admitted  by  the  demurrer  to  be  true. 

Lush,  in  reply.  The  demurrer  only  admits  those  facts  which  are  well  pleaded. 
If  the  defendant  meant  to  rely  on  illegality  of  the  agreement,  he  should  have  set  out 
that  which  he  relies  on  as  shewing  its  illegality.     There  is  no  suggestion  of  any  mis- 

(a)  In  The  Shrewsbury  and  Birmingham  Railway  Company  v.  The  North  Western 
Railway  Company,  6  House  of  Lords  Cases,  113. 

(b)  Milford  Haven  Extension,  15  &  16  Vict.  c.  cxvii. 
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appropriation  of  the  funds  of  the  company.  The  contract  being  in  writing,  its  con- 
st ruction  is  for  the  court:  whereas,  the  plea  seeks  to  refer  it  to  a  jury.  In  Hansford 
v.  Copeland,  the  particular  illegality  relied  on  was  set  out  in  the  plea. 

Erle,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  The 
declaration  sets  out  an  agreement  under  which  the  defendant  undertook  to  provide  a 
steam-vessel  for  the  conveyance  of  passengers,  &c,  brought  to  Milford  Haven  by  the 
plaintiffs'  railway,  to  and  from  that  place  and  Dublin  and  Cork  respectively.  The 
first  point  which  has  been  con-[685]-tended  for  by  Mr.  Honyman  is,  that  the  contract 
as  set  out  is  ultra  vires  and  illegal, — the  company  being  incorporated  for  the  purpose 
of  working  a  railway,  and  it  being  self-evident  that  the  contract  relates  to  something 
beyond  that  purpose.  I  differ  entirely  from  him.  In  all  the  cases  that  I  am  aware  of, 
where  the  contract  has  been  held  to  be  illegal,  the  object  to  be  effected  was  something 
wholly  unconnected  with  the  purposes  of  the  incorporation.  One  of  the  earliest  •  cases 
was  that  of  the  Harwich  Steam-packet  Company,  Cofonan  v.  The  Eastern  Counties 
Bail/way  Company,  10  Beavan,  1,  where  it  was  held,  that,  as  between  the  shareholders 
and  the  directors  of  the  company,  the  diversion  of  a  portion  of  its  capital  to  the 
support  of  a  concern  foreign  to  the  objects  of  its  incorporation  was  a  breach  of  trust. 
But  there  the  company  were  in  a  given  event  to  purchase  the  steam-vessels.  An 
entirely  different  question,  however,  is  raised  in  a  court  of  law  when  it  is  alleged  that 
the  funds  of  the  company  are  applied  to  a  purpose  entirely  unconnected  with  the 
purpose  of  its  incorporation.  In  the  present  case,  so  far  as  I  can  see,  this  is  not  a 
Contract  which  has  for  its  purpose  something  entirely  ultra  vires.  So  far  from  a 
contract  by  this  company  to  facilitate  the  forwarding  of  passengers  and  goods  to 
Ireland  being  illegal,  I  rather  gather  that  the  legislature  contemplated  and  intended 
that  a  railway  terminating  at  Milford  Haven  should  forward  traffic  to  and  from 
Ireland,  and  therefore  this  contract  would  be  entirely  within  the  scope  and  object  of 
the  company's  incorporation  or  extension.  As  far  as  regards  the  declaration,  therefore, 
to  my  mind  there  is  nothing  illegal  disclosed  upon  the  record.  Then  it  is  said  that 
the  plea  discloses  a  good  answer  to  the  action,  because  it  alleges  that  the  contracts 
declared  on  in  the  first  and  second  counts  were  entered  into  contrary  to  and  in 
viola-[686]-tion  of  the  purposes  for  which  the  plaintiffs'  company  was  incorporated, 
and  such  as  the  company  could  not  lawfully  enter  into,  and  whereby  the  same  were 
void.  I  take  the  meaning  of  the  plea  to  be,  that  the  contract  set  out  in  the  declara- 
tion, as  it  there  appears,  is  ultra  vires.  This  is  evidently  the  question  intended  to  be 
raised.  I  do  not  think  that  mode  of  pleading  is  good.  We  cannot  assume  that  there 
are  undisclosed  portions  of  the  agreement  which  will  sustain  the  plea.  If  there  are, 
it  was  the  duty  of  the  defendant  to  bring  them  forward.  I  construe  the  plea  as 
addressed  to  that  which  appears  on  the  face  of  the  declaration  ;  and,  so  construed, 
it  discloses  no  illegality,  and  is  therefore  bad. 

WILLIAMS,  J.  I  am  of  the  same  opinion.  There  is  nothing  on  the  record  to 
shew  that  the  contract  declared  on  is  illegal  by  reason  of  its  being  foreign  to  the 
purposes  of  the  incorporation  of  the  company,  and  so  impliedly  forbidden.  I  do  not 
say  that  the  employment  of  the  funds  of  the  company  in  the  way  suggested  by  Mr. 
Honyman  would  be  justifiable  because  in  the  result  the  company  might  be  thereby 
benefited.  That  would  be  too  wide  a  proposition.  But  I  consider  the  contract  here 
stated,  and  that  which  was  to  be  done  under  it,  to  be  directly  connected  with  the 
working  of  the  railway  and  the  objects  of  its  extension,  and  therefore  not  ultra  vires. 
Then  it- is  said  that  the  plea  amounts  to  an  assertion  that  there  are  other  parts  of 
iIk  contract  not  set  out  in  the  declaration  which  would  shew  it  to  be  ultra  vires. 
If  the  plea  had  so  alleged,  the  question  would  have  arisen  whether  it  was  not  bad  on 
general  demurrer,  or  whether  the  plaintiffs  might  not  have  gone  to  the  judge  at 
Chambers  to  amend  the  plea,  on  the  ground  that  it  was  calculated  to  embarrass 
them.  1  think,  therefore,  we  must,  [687]  take  the  plea  to  mean  nothing  so  vague  and 
untechnical,  hut  merely  to  allege  that  the  contract  as  already  disclosed  by  the  declare 
fcion  is  illegal  and  void.  For  the  reasons  given  by  my  Lord,  I  think  it  is  not  so,  and 
therefore  that  the  plaintiffs  are  entitled  to  judgment. 

Wii.i.es,  J.     I  am  of  the  same  opinion.     All  that  the  contract,  as  it  appears  on 

the  face  of  the  declaration,  amounts  to  is  this,  -that  the  railway  company  have 
bargained  with  the  defendant  to  provide  a  means  by  which  the  passengers  and  goods 
cairicd  by  their  line  may  be  safely  and  speedily  conveyed  to  and  from  Ireland.  It  is 
a  mere  arrangemenl   as  to  the  times  at  which  the  steam-vessel  employed  for  the 
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service  shall  start  and  arrive,  and  a  stipulation  that  it  shall  be  proper  for  the  purpose. 
I  cannot  distinguish  that  in  principle  from  the  ordinary  case  of  a  railway  company 
providing  warehouses  for  the  stowage  of  goods  entrusted  to  them.  It  is  one  of  the 
incidents  to  the  due  employment  of  the"  railway.  I  see  nothing  at  all  invalid  in  the 
contract.  As  to  the  plea,  another  question  arises,  on  which  it  is  necessary  to  give  an 
opinion,  viz.  whether  it  is  to  be  taken  to  allege  that  there  is  some  fact  not  appearing 
upon  the  record  by  reason  of  which  the  contract  declared  on  is  invalid,  and  whether 
that  constitutes  a  good  plea  on  general  demurrer  ;  or  whether  we  must  not  take  the 
plea  as  alleging  that  the  contract  as  declared  on  is  illegal.  For  the  reasons  stated 
by  my  Brother  Williams,  I  think  we  must  take  the  plea  as  applying  solely  to  that 
which  already  appears  upon  the  record.  If  it  means  anything  else,  as  at  present 
advised,  I  should  hold  it  to  be  a  bad  plea.  It  does  not  present  matter  to  enable  the 
court  to  see  whether  or  not  there  is  such  illegality  as  to  afford  an  answer  in  point 
of  law  to  the  declaration.  It  is  [688]  enough,  however,  to  say  that  the  plea  is  bad, 
there  being  nothing  to  shew  that  the  contract  declared  on  is  invalid. 

Byles,  J.,  concurred. 

Judgment  for  the  plaintiffs. 

The  Hon.  Mary  Sidney  Douglas,  Appellant;  The  Kioht  Hon.  Lionel  William 
John,  Earl  ok  Dysart,   Respondent.     June  20th,  1861. 

[S.  C.  6  L.  T.  327.] 

A  custom  that  the  lord  of  a  manor,  in  assessing  the  fine  upon  admittance  of  one  not 
being  a  copyhold  tenant  on  the  court-rolls  (except  a  customary  heir  claiming 
admittance  as  such),  is  not  restricted  in  amount  to  any  number  of  years'  value  of 
the  tenement  to  which  such  admittance  is  made,  is  unreasonable  and  bad. 

The  following  case  was  stated  for  the  opinion  of  this  court  under  the  provisions 
of  the  Copyhold  Act,  1852,  15  &  16  Vict  c.  51,  s.  8  ■.— 

The  respondent  is  the  lord  of  the  manor  of  Petersham,  in  the  county  of  Surrey. 
The  appellant  is  a  copyhold  tenant  of  the  said  manor. 

In  the  course  of  proceedings  taken  under  the  said  act  for  the  enfranchisement 
of  certain  copyhold  tenements  of  the  appellant,  held  by  her  within  the  said  manor, 
the  following  question  arose,  and  was  referred  to  Mr.  Nathan  ^  etherell,  the  assistant- 
commissioner,  according  to  the  provisions  of  the  aforesaid  section,  viz.  "What  are 
the  fines  payable  to  the  lord  of  the  said  manor  on  the  admission  to  tenements  held 
by  copy  of  court-roll  of  the  said  manor  .'" 

The  assistant-commissioner  decided  that  the  fines  payable  on  admission  to  tene- 
ments held  of  the  manor  of  Petersham  by  copy  of  court-roll  are  as  follows,  that  is 
to  say, — 

"1.  That,  on  the  admission  of  the  customary  heir  of  [689]  any  tenant  of  the 
manor,  provided  such  heir  claims  admission  as  heir,  but  not  otherwise,  a  fine  is 
payable  to  the  lord  not  exceeding  in  amount  two  years'  quit-rents  payable  to  the 
lord  in  respect  of  the  tenement  to  which  such  admission  is  made  : 

"  2.  That,  on  the  admission  of  any  person  then  being  a  copyhold  tenant  on  the 
rolls  to  any  other  tenement  held  of  the  manor,  a  fine  is  payable  to  the  lord  not 
exceeding  in  amount  two  years'  quit-rents  payable  to  the  lord  in  respect  of  the 
tenement  to  which  such  admission  is  made  : 

"3.  And  that,  upon  the  admission  of  every  other  person  not  being  a  copyhold 
tenant  on  the  court-rolls  (except  such  heir  claiming  admission  as  such  as  aforesaid), 
a  fine  arbitrary  is  payable  to  the  lord  in  respect  of  every  tenement  to  which  such 
admission  is  made;  and  that,  in  assessing  such  fine,  the  lord  is  not  restricted  in 
amount  to  any  number  of  years'  value  of  the  tenement  to  which  such  admission 
is  made.'' 

The  appellant  is  dissatisfied  with  the  decision  of  the  assistant-commissioner  on  the 
third  point  so  decided  by  him.  This  decision  is  in  accordance  with  and  is  grounded 
upon  the  custom  of  the  manor :  but  the  appellant  contends,  that  that  custom,  viz. 
that  the  lord,  in  assessing  the  fine  upon  admission  of  every  other  person  not  being  a 
copyhold  tenant  on  the  court-rolls  (except  a  customary  heir  claiming  admission  as 
such),  is  not  restricted  in  amount  to  any  number  of  years'  value  of  the  tenement 
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to  which  such  admission  is  made,  although  it  must  he  taken  to  exist  in  point  of  fact, 
yet  is  unreasonable,  and  therefore  had  in  law.  And  she  further  contends  that,  if  this 
be  so,  the  decision  complained  of  is  wrong,  and  the  lord  cannot  claim  as  a  right  the 
fines  so  decided  to  be  payable  to  him,  or  to  assess  such  fines  without  restriction 

The  question  for  the  opinion  of  the  court  was, — [690]  Wh ether  the  said  custom 
upon  which  the  decision  of  the  assistant-commissioner  on  the  third  point  decided  by 
him  was  grounded,  is  in  point  of  law  good  or  bad  1 

Montague  Smith,  Q.  C.  (with  whom  was  R.  E.  Turner),  for  the  appellant.  The 
custom  under  which  the  lord  claims  on  the  admittance  of  a  tenant  a  fine  arbitrary  not 
restricted  in  amount  to  any  number  of  years'  value  of  the  tenement  is  bad.  The 
history  of  these  fines  is  given  by  Lord  Loughborough  in  a  note  to  Grant  v.  Astlc, 
2  Dougl.  724,  where  his  lordship,  after  referring  to  1  Roll.  Abr.  507,  Jackman  v. 
Eoddesdon,  Cro.  Eliz.  351,  Unhurt  v.  Hammond,  4  Co.  Rep.  27  b.,  Willowes's  case,  13  Co. 
Rep.  I,  Midleton  v.  Jackson,  1  Chan.  Rep.  18,  Popham  v.  Lancaster,  1  Chan.  Rep.  51,  and 
Morgan  v.  Scudamore,  2  Chan.  Rep.  70,  thus  concludes, — "It  seems,  therefore,  to  me 
much  better  for  the  interest  of  copyhold  tenants,  and  for  the  public  advantage,  as 
there  is  a  great  deal  of  that  property  in  the  kingdom,  that  the  fine  to  be  paid  upon 
the  renewal  of  a  copyhold  estate  should  be  strictly  kept  to  that  sum  which  has  sub- 
sisted now  (1781)  above  a  century,  namely,  two  years'  improved  value,  without  any 
deduction,  except  for  quit-rents,  which  can  hardly  be  called  a  deduction,  for,  the  lord 
must  allow  that  which  he  has  received,  or  is  to  receive."  From  that  time  downwards, 
the  measure  of  reasonableness  has  been  two  years'  improved  value.  The  authorities 
are  uniform.  In  Holder  d.  Snlyard  v.  Preston,  2  Wils.  401,  Wilmot,  C.  J.,  says: 
"  Copyholders,  antiently,  were  little  better  than  slaves,  or  the  cattle  upon  the  land  : 
their  tenure  originally  (most  probably)  was  in  villenage  ;  by  the  help  of  reason,  true 
religion,  and  science,  we  by  degrees  emerged  from  that  state  of  barbarity  :  villenage 
be-[691]-came  copyhold,  but  still  the  tenure  was  at  the  mere  arbitrary  will  of  the 
lord  :  at  length  copyholders  got  more  permanent  estates,  like  freeholds  :  antiently 
their  lord  might  oust  and  turn  them  out  when  he  pleased  :  his  fines  were  arbitrary  : 
but  since  we  are  become  more  civilized  and  free,  the  lord  cannot  at  this  day  set  a 
fine  at  more  than  two  years'  value  upon  an  admittance  on  an  alienation  :  admittance 
formerly  was  of  grace  and  favour;  now  it  is  of  right:  the  lord  took  his  fine  for  the 
admittance  in  nature  of  a  relief;  it  was  a  boon  for  having  admitted  the  tenant,  and 
the  admittance  is  the  true  parent  of  the  fine,  for  he  could  have  no  tine  without 
admittance:"  Ilobart  v.  Hammond,  4  Co.  Rep.  28  a.  In  Wharton  v.  King,  3  Anstr. 
659,  673,  Macdonald,  C.  B.,  says:  "The  courts  seem  to  have  considered  it  in  this 
way.  An  estate  of  inheritance  in  a  copyhold  implies  vi  termini  a  right  in  the  heir  to 
come  in,  not  dependent  on  the  will  of  the  lord.  An  arbitrary  claim  of  unlimited  fines 
is  inconsistent  with  this  right.  The  grant  of  such  an  estate  must  therefore  have  been 
accompanied  with  some  agreement,  fixing  the  limits  of  this  claim  of  the  lord.  Where 
the  tines  have  been  variable,  and  no  evidence  of  the  actual  agreement  can  be  obtained 
In  mi  the  practice  or  otherwise,  it  becomes  necessary  for  the  law  to  adopt  some  rules 
in  ascertaining  their  mutual  rights.  The  judges  have  therefore  been  obliged  to  con- 
sider what  would  have  been  a  reasonable  agreement  for  such  parties  to  make;  and  to 
take  that  as  the  criterion  of  the  supposed  actual  agreement,  of  which  all  other  evidence 
is  lost.  In  fixing  what  would  have  been  a  reasonable  agreement,  various  considerations 
occur.  By  granting  an  estate  of  inheritance,  the  lord  must  lie  understood  to  have 
meant  to  confer  a  benefit.  The  fine  reserved  must  therefore  be  less  than  the  value  of 
the  admission  ;  otherwise  it  would  be  in  fact  a  purchase  toties  quoties  [692]  for  the 
full  value.  On  the  other  hand,  the  fines  paid  must  be  referred  to  some  right  in  the 
lord,  and  shew  that  he  did  not  part  with  the  whole  beneficial  interest.  After  long 
struggles  and  several  fluctuations,  the  courts  have  at  length  fixed  upon  two  years1 
value  as  being  the  fine  most  nearly  approaching  to  the  agreement  which  the  parties 
probably  made.  That  therefore  is  called  a  reasonable  tine."  So,  in  Lord  Unites  v. 
Hutchinson,  '■'<  Swanst.  665,  two  years'  value  was  held  to  be  fche  proper  fine.  Reliance 
was  placed,  before  the  assistant-commissioner,  upon  the  case  of  King  v.  Dillington, 
I'Yeeni.  Q.  B.  4!)4,  where  five  years'  value  was  said  to  be  a  reasonable  fine,  where 
nothing  was  payable  except  on  the  first  purchase.  Mr.  Wat  Kins  refers  to  this  case  in 
1  Watk.  L'opvh.  4th  edit.  372,  where  he  says:  "In  some  manors,  a  person  only  tines 
HOOT  his  Mrs!  purchase  ;  as,  if  he  purchase  an  acre  of  land,  he  shall  pay  a  fine  on  his 
admission  to  it  ;  but,  if  he  purchase  fifty  acres  afterwards,  he  shall  pay  no  further  tine. 
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111  such  cases  also  the  lord  is  not  restrained  to  two  or  to  seven  years'  value.  So,  in 
cases  where  the  lord  is  not  compellable  to  admit,  but  the  admittance  remains  merely 
voluntary,  as,  on  grants  of  escheated  lands  and  the  like  :  or,  where  they  are  grantable 
only  for  life,  without  a  right  of  renewal,  the  lord  is  under  no  restriction  whatever. 
In  these  cases  he  is  under  no  obligation  to  grant  at  all :  if  he  chooses  to  do  so,  he  may 
fix  his  own  terms  ;  if  the  person  wishing  to  become  tenant  does  not  care  to  accede  to 
them,  he  is  not  necessitated  to  do  so :  no  one  is  injured.  These  cases  are  not  like 
those  where  the  person  soliciting  admission  has  a  legal  right  to  succeed.  Should  the 
lord  in  those  instances  be  left  to  impose  his  own  terms,  the  person  soliciting  might  be 
deprived  of  his  inheritance  or  prevented  from  exerting  that  power  of  alienation  which 
the  law  has  now  invested  him  with.  Here,  those  rea-[693]-sons  fail.  The  lord  has 
a  right  to  make  the  best  bargain  he  can."  Two  years'  value  has  been  assumed  to  be 
the  reasonable  and  proper  fine  in  every  case  which  has  occurred  since:  see  The  King 
v.  Boughey,  1  B.  &  C.  565  (The  King  v.  Meer,  2  D.  &  R.  824) ;  Doe  d.  Turning  v.  Mvseott, 
12  M,  &  W.  832  ;  Wilson  v.  Iloare,  10  Ad.  &  E.  236,  2  P.  &  D.  659.  These  fines,  like 
the  general  liens  of  bankers  and  carriers,  and  mercantile  usage  as  to  the  days  of  grace 
on  bills  of  exchange,  and  the  like,  have  now  become  an  inflexible  rule  of  law.  If  this 
custom  were  held  good,  there  is  nothing  to  prevent  the  lord  from  claiming  as  much  as 
ten  years'  value. 

.Sir  F.  Kelly  (with  whom  was  Hannen),  for  the  respondent  (a).  The  custom  as 
alleged  is  absurd  upon  the  face  of  it.  But,  if  it  means  that,  with  reference  to  the 
other  customs  of  the  manor,  the  lord  is  to  have  an  uncertain  fine,  to  be  assessed  by 
the  court,  but  not  limited  to  one  or  two  or  any  number  of  years,  it  is  submitted  it 
may  be  a  very  good  custom.  The  customs  of  this  manor  are  peculiar.  The  fine 
uncertain  must  be  a  reasonable  fine,  but  it  is  not  limited  as  suggested.  The  manor  of 
Ham,  the  Royal  manor  of  Richmond,  and  three  others  in  the  county  of  Surrey,  and 
two  or  three  in  other  parts  of  England,  have  the  same  custom.  On  the  admission  of 
the  customary  heir,  the  lord's  fine  is  not  to  exceed  two  years'  quit-rents.  These  are, 
4d.  per  acre  for  land,  and  6d.  for  a  messuage.  So,  a  tenant  on  the  roll,  who  claims 
admittance  to  any  other  tenement,  whether  by  purchase  or  descent,  pays  the  same 
[694]  nominal  fine.  Having  once  paid  a  substantial  fine,  he  has  the  power  of  acquiring 
by  purchase  any  other  tenement,  on  payment  of  a  mere  nominal  fine.  A  stranger 
comes  in,  and  gets  an  estate  in  perpetuity, — why  should  he  not  pay  a  real  fine?  Is  it 
reasonable  that,  under  these  circumstances,  the  custom  should  be  dealt  with  according 
to  the  ordinary  rule  of  law?  In  Scriven  on  Copyhold,  4th  edit.  319,  it  is  said  :  "The 
rule  by  which  the  law  is  precluded  from  insisting  on  more  than  two  years'  value  for 
the  fine  of  admission,  would  seem  to  be  confined  to  those  cases  where  he  is  compellable 
to  admit,  and  the  heir  of  the  copyholder  is  subject  to  a  fine  on  the  devolution  of  the 
estate,  and  not  to  be  applicable  to  voluntary  grants,  nor  to  cases  where  by  the  custom 
remainder-men  must  be  admitted,  or  where  the  purchaser  only,  and  not  his  heir,  is 
subject  to  a  fine,  or  where  the  fine  on  descent  is  nominal  only  ;  nor  to  cases  where 
a  fine  is  payable  on  the  first  purchase  only  within  the  manor,  as  in  the  manors  of 
Harrow-on-the-Hill,  Croydon,  Lambeth,  and  Richmond  ;  nor  to  copyholds  for  lives 
where  there  is  no  right  of  renewal,  nor  even  to  renewable  copyholds  for  lives  where 
the  custom  allows  the  copyholder  to  put  in  more  than  one  life,  for  there  each  life  is 
considered  as  a  separate  admission,  and  it  would  be  unjust  to  the  lord  if  it  were 
otherwise,  and  quite  an  inconsistency,  as  a  copyhold  for  lives  would  in  that  case  be 
more  valuable  than  a  copyhold  of  inheritance,  where  the  heir  or  devisee  is  subject  to 
a  fine  on  admission."  The  rule  is  thus  stated  in  Watkins,  307  (4th  edit.  371):  "An 
uncertain  fine  is,  where  the  quantum  is  dependant  upon  the  will  of  the  person  imposing 
or  assessing  it.  And  it  belongs  of  common  right  to  the  lord  or  his  steward  to  assess 
it ;  but  there  may  be  a  custom  for  the  homage  to  do  so.  But,  though  the  fine  be 
regarded  as  arbitrary,  it  must  nevertheless  be,  in  [695]  most  cases  [in  all  cases,  would 
perhaps  be  more  accurate],  a  reasonable  one.  Should  the  lord  be  permitted  to  assess 
an  unlimited  fine,  it  would  open  a  door  to  much  oppression.  He  might  use  such  a 
power  for  the  purpose  of  disinheriting  the  heir.  The  law  therefore  has  in  many  cases 
restricted  him  in  his  demands.     In  some  manors,  if  the  lord  should  be  so  exorbitant 

(a)  He  protested  against  the  power  of  the  commissioner  to  state  the  case,  and 
urged  that  it  was  highly  inconvenient  that  he  should  have  taken  upon  himself  to  do 
so  without  the  assistance  of  the  parties  interested. 
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in  his  demand  that  the  tenant  cannot  accede  to  it,  he  may  have  the  fine  assessed  by 
the  homage  :  but,  if  no  such  custom  exist,  the  tenant  may  justify  a  refusal  to  pay  it 
in  many  cases;  and  the  reasonableness  of  it  shall  be  determined  on  action  brought. 
In  cases  where  the  lord  is  compellable  to  admit,  and  the  heirs  of  the  person  so  to  be 
admitted  would  also  be  subject  to  fines  on  acceding  to  the  estate,  the  fine  must  not 
exceed  two  years'  improved  value  of  the  lands,  without  deducting  land-tax,  &c,  except 
quit-rents.  But,  where  a  purchaser  only  is  fineable,  and  not  a  person  taking  by  descent, 
the  lord  shall  not  be  restricted  to  two  years,  but  may,  if  no  custom  be  to  the  contrary, 
take  four,  five,  or  even  seven  years'  value.  In  some  manors,  a  person  only  fines  upon 
his  first  purchase  [as  is  the  case  here] ;  as,  if  he  purchase  an  acre  of  land,  he  shall  pay 
a  fine  on  his  admission  to  it ;  but,  if  he  purchase  fifty  acres  afterwards,  he  shall  pay 
no  further  fine.  In  such  cases  also,  the  lord  is  not  restrained  to  two  or  to  seven  years' 
value."  [Williams,  J.  If  the  question  of  reasonableness  be  for  us, — as  it  would  seem 
to  be:  see  H'illowes's  case,  13  Co.  Rep.  1, — we  will  be  guided  by  the  rule  which  our 
predecessors  have  adopted.]  If  the  lord  confers  an  estate  under  such  circumstances 
as  that  he  disentitles  himself  in  a  great  variety  of  cases  to  the  ordinary  fine,  he  admits 
to  a  tenement  of  greater  value,  and  therefore  it  is  but  reasonable  that  he  should  have 
a  larger  fine. 

[696]  WILLIAMS,  J.  I  cannot  entertain  any  doubt  in  this  case.  If  we  were  to 
answer  the  question  put  to  us  in  the  affirmative,  we  should  be  saying  that  a  custom  is 
good  whereby  the  lord  in  assessing  a  fine  is  not  restricted  to  any  number  of  years' 
value.  That  is  so  plainly  contrary  to  the  rule  which  has  been  established  so  early  as 
the  time  of  Queen  Elizabeth,  that  the  custom  must  necessarily  be  bad.  If  the  ques- 
tion had  assumed  another  shape,  viz.  whether  the  custom  may  be  good,  if  the  amount 
be  reasonable  but  fixed  without  reference  to  the  ordinary  rule  of  two  years'  limitation, 
the  point  might  be  arguable.  But,  as  it  stands,  we  must  answer  the  question  in  the 
negative. 

WlLLES,  J.  I  am  of  the  same  opinion.  Upon  the  materials  presented  to  us  on 
this  case,  it  is  impossible  to  say  that  this  is  a  good  custom. 

Judgment  for  the  appellant,  with  costs. 

[697]     Davies  v.  Marshall.     June  5th,  1861. 

[S.  C.  4  L.  T.  581 ;  7  Jur.  N.  S.  1247  ;  9  W.  R.  866.     Referred  to,  Allen  v.  Seckham, 
1879,  11  Ch.  D.  792;  Osborne  v.  Bradley,  [1903]  2  Ch.  451.] 

The  plaintiff  complained  in  his  first  count  of  an  obstruction  of  the  light  and  air  to  his 
antient  windows  ;  in  the  second  count,  of  the  raising  and  erecting  of  certain  walls 
and  buildings  by  the  defendant,  whereby  the  smoke  and  vapour  from  the  plaintiff's 
chimneys  were  prevented  from  being  carried  off:  and  in  the  third  count,  that  the 
defendant  had  deprived  his  house  of  the  support  which  he  was  entitled  to. — The 
defendant  pleaded,  by  way  of  equitable  defence,  that  the  grievances  in  the  declara 
tiou  mentioned  were  occasioned  by  the  pulling  down  and  re-building  of  the  defendant's 
house,  that  the  plaintiff  had  notice  of  the  premises,  and  that  the  old  building  was 
pulled  down  and  the  new  one  erected,  and  large  sums  of  money  were  expended 
thereon  by  the  defendant,  with  the  knowledge,  acquiescence,  and  consent  of  the 
plaintiff,  and  on  the  faith  that  the  plaintiff  so  knew  of,  acquiesced  in,  and  consented 
to  the  defendant's  so  pulling  down  and  re-building  as  aforesaid.  [By  arrangement 
this  plea  was  not  to  be  relied  on  as  a  good  plea  of  leave  and  licence  at  common  law.  ] 
— The  plaintiff  replied  that  the  defendant  acquiesced  and  consented  as  in  I  lie  plea 
mentioned,  upon  tin'  faith  of  certain  false  representations  theretofore  made  to  him 
by  the  defendant  and  her  agents,  that  the  grievances  in  the  declaration  continued 
would  not  result  from  or  be  produced  by  the  said  pulling  clown  and  rebuilding  : — 
Held,  on  demurrer  to  the  plea,  that  it  afforded  a  good  defence  on  equitable  grounds : 
Held  also,  on  demurrer  to  the  replication,  that  it  was  a  good  equitable  answer  to 
the  plea. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  com- 
mitting by  the  defendant  of  the  grievances  thereinafter  mentioned,  the  plaintiff  was 
possessed  of  a  certain  dwelling-house,  with  its  appurtenances,  and  was  entitled  of 
right  to  have  the  light  and  air  enter  therein   (hroii'di  divers   windows   in   the   said 
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dwelling-house,  for  the  convenient  and  wholesome  use,  occupation,  and  enjoyment 
thereof :  yet  that,  before  this  suit,  the  defendant  prevented  and  obstructed  the  light 
and  air  from  entering  through  the  said  windows  into  the  said  dwelling-house  as  freely 
and  fully  as  it  ought  to  have  done,  by  wrongfully  erecting  certain  walls  and  buildings, 
and  keeping  and  continuing  the  same,  near  to  the  said  windows  of  the  plaintiff,  whereby 
the  said  dwelling-house  had  been  and  still  was  rendered  dark  and  unwholesome  and 
uninhabitable,  and  of  less  value  ;  and  the  plaintiff  had  by  means  of  the  premises  been 
obliged  to  expend  and  had  expended  large  sums  of  money,  in  enlarging  certain  of  the 
said  windows  and  in  opening  other  and  additional  windows,  so  as  to  obtain  light  and 
air  for  the  proper  enjoyment  of  his  said  dwelling-house  as  aforesaid,  and  in  obtaining 
the  advice  of  surveyors  and  other  competent  persons  in  respect  of  the  premises  ;  and 
also  by  [698]  reason  of  the  premises  it  became  and  was  impossible  for  the  plaintiff  to 
reside  in  his  said  dwelling-house,  and  he  was  obliged  to  expend  and  did  expend  large 
sums  of  money  in  the  hire  of  another  dwelling-house,  and  in  removing  thereto  ;  and 
had  been  otherwise  greatly  injured. 

The  second  count  stated  that,  during  all  the  times  thereinafter  mentioned,  the 
plaintiff  was  possessed  of  a  certain  dwelling-house,  and  its  appurtenances,  in  and 
upon  which  were  certain  chimneys  and  chimney-pots  which  the  plaintiff  of  right 
had  always  used  and  was  then  of  right  using,  and  still  of  right  ought  to  use,  for 
the  convenient  enjoyment  and  occupation  of  his  said  dwelling-house,  and  for  carry- 
ing off  the  smoke  and  vapour  therefrom,  without  any  such  interruption  or  disturbance 
from  the  defendant  as  was  thereinafter  mentioned  :  and  the  defendant  was  during  all 
the  time  aforesaid  possessed  of  a  house  and  premises  adjoining  and  contiguous  to  the 
said  dwelling-house  of  the  plaintiff;  and  that  the  defendant,  before  this  suit,  wrong- 
fully and  unlawfully,  and  against  the  will  of  the  plaintiff,  raised  and  erected  certain 
walls  and  buildings  in  and  upon  her  said  house  and  premises,  and  carried  the  same 
high  above  the  level  of  the  said  dwelling-house  of  the  plaintiff,  and  thereby  wrongfully 
and  unlawfully  interrupted  the  plaintiff  in  the  use  and  enjoyment  of  his  said  right, 
and  prevented  the  said  smoke  and  vapour  from  being  carried  off  from  the  plaintiff's 
said  dwelling-house  by  means  of  the  said  chimneys  and  chimney-pots,  as  it  otherwise 
might  and  would  have  been  ;  and  that,  by  reason  of  the  premises,  it  became  necessary 
fur  the  plaintiff  to  expend  and  he  did  expend  large  sums  of  money  in  repairing  the 
mischief  so  clone  to  his  said  dwelling-house  ;  and  that,  by  reason  of  the  premises,  the 
plaintiff's  said  dwelling-house  became  and  was  rendered  unfit  for  habitation  [699]  and 
of  less  value,  and  the  plaintiff  sustained  thereby  the  damage  in  the  first  count  more 
particularly  mentioned,  and  was  otherwise  greatly  injured. 

The  third  count  stated  that,  during  all  the  times  thereinafter  mentioned,  the 
plaintiff  was  possessed  of  a  certain  dwelling-house,  and  of  certain  walls  and  buildings 
and  certain  chimneys  thereon,  which  adjoined  and  were  contiguous  to  certain  walls, 
stables,  and  buildings  of  the  defendant ;  and  the  plaintiff,  during  all  such  times,  of 
right  had  enjoyed  and  still  of  right  ought  to  enjoy  the  use  and  support  of  the  defen- 
dant's said  walls,  stables,  and  buildings,  for  the  maintenance,  protection,  and  preservation 
of  his  said  dwelling-house,  and  of  his  said  walls  and  buildings,  and  of  the  said  chimneys  ; 
and  the  plaintiff,  during  all  the  time  aforesaid,  was  entitled  to  have  the  said  walls,  stables, 
and  buildings  of  the  defendant  maintained  and  kept  in  their  said  position,  so  as  to  afford 
to  the  said  dwelling-house,  walls,  buildings,  ami  chimneys  of  the  plaintiff  such  support, 
protection,  and  preservation  as  aforesaid  :  that,  before  this  suit,  the  defendant  wrong- 
fully and  unlawfully  levelled  and  pulled  down  and  removed  the  said  walls,  stables,  and 
buildings  of  the  defendant,  and  had  since  wholly  refused  to  restore  them  to  their  former 
height  and  position,  whereby  the  said  dwelling-house,  walls,  buildings,  and  chimneys 
of  the  plaintiff  were  deprived  of  the  support  which  they  had  hitherto  of  light  enjoyed 
and  still  ought  to  enjoy  ;  and  the  walls,  floors,  and  ceilings  of  the  said  dwelling-house, 
and  the  said  walls  and  buildings,  and  the  said  chimneys,  were  thereby  cracked,  shaken, 
and  damaged,  and  rendered  unsafe  ;  and  also,  by  reason  of  the  removal  of  the  said 
house,  stables,  and  buildings,  the  rain  penetrated  through  the  walls  of  the  said  dwelling- 
house  of  the  plaintiff,  and  destroyed  and  damaged  the  paper,  furniture,  and  deeo  [700J- 
rations  in  divers  of  the  rooms  thereof;  and  by  reason  of  the  premises  the  said 
dwelling-house  of  the  plaintiff  became  and  was  for  a  long  time  damp  and  uninhabit- 
able, and  the  plaintiff  lost  the  use  and  enjoyment  of  the  same,  and  was  obliged  to 
and  did  necessarily  expend  large  sums  of  money,  as  in  the  first  count  mentioned,  in 
providing  another  dwelling-house,  and  also  in  repairing  and  rendering  safe  the  said 
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dwelling-house,  walls,  buildings,  and  chimneys,  and  in  replacing  and  restoring  the 
paper,  furniture,  and  decorations  in  the  said  rooms  so  damaged  as  aforesaid  ;  and 
alsn  by  reason  of  the  premises  the  said  dwelling-house  had  been  rendered  less 
valuable. 

Sixth  plea,  to  the  first  three  counts  of  the  declaration,  "for  a  defence  on  equitable 
grounds,"  that,  before  and  at  the  respective  times  of  the  committing  of  the  grievances 
in  those  counts  mentioned  respectively,  the  defendant  was  possessed  of  a  certain 
messuage,  with  the  appurtenances,  and  had  occasion  to  and  did  pull  clown  the  said 
messuage  for  tbe  purpose  of  erecting,  and  did  erect,  a  certain  other  messuage  in 
lieu  thereof  on  the  site  of  the  said  messuage  so  pulled  down  as  aforesaid,  with  the 
appurtenances,  and  did  expend  large  sums  of  money  in  so  pulling  down  the  said 
messuage  and  erecting  the  said  other  messuage  as  aforesaid:  that  the  grievances 
in  those  counts  mentioned  respectively  were,  and  were  occasioned  by,  the  pulling 
down  of  the  said  messuage  and  the  erecting  the  said  other  messuage  by  fie  defen- 
dant as  aforesaid,  and  continuing  the  same  so  erected  as  aforesaid,  and  that  the 
plaintiff  (lining  all  the  times  aforesaid  always  had  notice  of  the  premises  therein- 
before in  that  plea  mentioned  respectively:  and  that  she,  the  defendant,  so  pulled 
down  the  said  messuage  and  elected  the  said  other  messuage,  and  expended  the  said 
sums  of  money  in  so  pulling  down  the  said  messuage  and  erecting  the  [701]  said  other 
messuage  as  aforesaid,  respectively,  with  the  knowledge,  acquiescence,  and  consent  (a)1 
of  the  plaintiff  in  that  behalf,  and  on  the  faith  that  the  plaintiff  so  knew  of,  acquiesced 
in,  and  consented  to  the  defendant's  so  pulling  down  the  said  messuage,  and  erecting 
the  said  other  messuage,  and  expending  the  said  sums  of  money  in  that  behalf  as 
aforesaid,  respectively. 

Second  replication  to  the  sixth  plea,  — "  upon  equitable  grounds,"  —  that  the 
plaintiff  acquiesced  and  consented  as  in  the  said  sixth  plea  mentioned,  upon  the 
faith  of  certain  false  representations  theretofore  made  to  him  by  the  defendant  and 
her  agents,  that  is  to  say,  representations  that  the  grievances  in  the  first  three 
counts  of  the  declaration  respectively  contained  would  not,  nor  would  any  or  either 
of  them,  result  from  or  be  produced  by  the  pulling  down  of  the  said  messuage, 
and  the  erecting  of  the  said  other  messuage,  and  the  expending  of  the  said  sums 
of  money  in  the  said  sixth  plea  mentioned. 

The  plaintiff  also  demurred  to  the  sixth  plea,  the  grounds  stated  in  the  margin 
being,  "that  the  said  sixth  plea  does  not  disclose  such  a  state  of  facts  as  would  entitle 
the  defendant  in  the  court  of  Chancery  to  a  perpetual  injunction  to  restrain  an  action 
in  respect  of  the  grievances  complained  of  in  the  first  three  counts  of  the  declaration 
respectively;  that  the  sixth  plea  does  not  allege  that  any  perceptible  injury  to  the 
plaintiff's  lights  had  arisen,  or  was  likely  to  arise,  at  the  time  of  the  alleged  acqui- 
escence and  consent  of  the  plaintiff;  and  that  the  said  sixtti  plea  does  not  shew  that 
the  plaintiff  had  notice  at  the  time  of  the  alleged  acquiescence  that  the  grievances  in 
the  [702]  first  three  counts  mentioned,  or  any  of  them,  had  arisen,  or  were  likely  to 
arise."    Joinder. 

The  defendant  demurred  to  the  replication  to  the  sixth  plea,  the  grounds  stated 
in  the  margin  being,  ''that  the  replication  does  not  state  that  the  representations 
therein  mentioned  were  false  to  the  knowledge  of  the  defendant  or  her  agent  ;  and 
thai  the  representations  mentioned  in  the  replication  are  merely  representations  as  to 
matters  of  opinion,  and  that  the  fact  of  such  representations  proving  to  be.  incorrect 
in  the  result  does  not  disentitle  the  defendant  to  the  relief  claimed  by  the  sixth  plea." 
Joinder. 

Murphy  (with  whom  were  Lush,  Q.  C,  and  R.  E.  Turner),  for  the  plaintiff  (a)2. 
The    first    count   charges   the  defendant    with   obstructing  the   light,  to   the   plaintiff's 

(")'  By  a  judge's  order,  made  by  consent,  it  was  ordered  that,  on  the  argument  of 
the  demurrer,  the  plea  should  not  be  relied  on  as  a  good  plea  of  Leave  and  licence  at 

C iiioii  law. 

(";;  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 
As  to  i he  demurrer  to  the  sixth  plea, — '  1.  That  courts  of  equity  will  not  restrain 

the  assertion  of  legal  lights,  on  the  ground  of  passive  aeqiiieseenee,  in  the  absence  oi 
fraud  : 

"■J.  That  acquiescence  must  lie  with  a  full  knowledge  of  the  nature  and  character 

of  the  acts  acquiesced  in  ;   and  that  a  party  is  not  debarred   from  objecting  as  soon   as 
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[703]  antient  windows,  the  second  with  raising  and  erecting  certain  walls  and  buildings 
and  thereby  causing  his  chimneys  to  smoke,  and  the  third  with  depriving  the  plaintiff's 
house  of  the  support  he  was  entitled  to.  To  these  counts  the  defendant  pleads,  that 
the  grievances  complained  of  were  occasioned  by  the  pulling  down  and  re-building  of 
her  premises,  and  that  she  so  pulled  down  and  re-built  her  premises,  and  expended 
large  sums  of  money  in  so  doing,  with  the  knowledge,  acquiesence,  and  consent  of 
the  plaintiff*,  and  on  the  faith  that  the  plaintiff'  so  knew,  acquiesced  in,  and  consented 
to  the  defendant's  so  pulling  down  and  rebuilding  her  premises,  and  expending  the 
said  money  in  that  behalf  as  aforesaid.  The  equitable  doctrine  of  acquiescence  has 
been  considered  in  a  variety  of  cases  :  it  underwent  much  discussion  in  the  recent 
case  of  Bankart  v.  Houghton,  27  Beavan,  425,  2S  Law  J.,  Chan.  473.  [Willes,  J. 
There  are  two  classes  of  cases, — one,  where  a  man  consents  to  work  being  done  and 
money  expended  upon  it, — the  other,  where  a  man  by  his  conduct  has  induced  another 
to  incur  expense  on  his  own  land.]  This  plea  is  excluded  from  the  first  class,  and  it 
states  no  facts  to  bring  the  case  within  the  second.  Something  more  than  passive 
acquiescence  is  required:  there  must  be  something  like  bad  faith, — Dann  v.  Spurrier 
7  Ves.  231, — or  active  encouragement  held  out, — Williams  v.  The  Earl  of  Jersey, 
Cr.  &  Ph.  91.  The  whole  doctrine  is  contained  in  a  note  of  two  cases  in  2  Eq.  Ca. 
Abr.  p.  522,  pi.  3.  "  A.  diverted  a  watercourse,  which  put  B.  to  great  expense  in 
laving  of  sooths,  &c,  and  the  diversion  being  a  nuisance  to  B.,  he  brought  his  action; 
but  an  injunction  was  decreed  [704]  upon  a  bill  exhibited  for  that  purpose,  it  being 
proved  that  B.  did  see  the  work  when  it  was  carrying  on,  and  connived  at  it,  without 
shewing  the  least  discouragement,  but  rather  the  contrary.  Short  v.  Taylor,  in  Lord 
Somers's  time,  was  cited  ;  which  was,  Short  built  a  fine  house  ;  Taylor  began  to  build 
another,  but  laid  part  of  his  foundation  upon  Short's  land.  Short,  seeing  this,  did 
not  forbid  him,  but,  on  the  contrary,  very  much  encouraged  it ;  and,  when  the  house 
was  built,  he  brought  an  action  ;  and  Lord  Somers  granted  an  injunction,  and  said  it 
was  but  just  and  reasonable  ;  for,  being  a  nuisance,  every  continuance  is  a  fresh 
nuisance,  and  so  he  would  be  perpetually  liable  to  actions,  which  would  be  hard, 
when  he  was  encouraged  by  the  party  himself : "  Anon.,  M.  8.  Ann.  [Willes,  J., 
referred  to  Winter  v.  Brock-well,  8  East,  308,  where  it  was  held  that  a  parol  licence  to 
put  a  skylight  over  the  defendant's  area  (which  impeded  the  light  and  air  from  coming 
to  the  plaintiff's  dwelling-house  through  a  window),  cannot  be  recalled  at  pleasure, 
after  it  has  been  executed  at  the  defendant's  expense, — at  least,  not  without  tendering 
the  expenses  he  had  been  put  to  ;  and  therefore  that  no  action  lay  as  for  a  private 
nuisance  in  stopping  the  light  and  air,  &c,  and  communicating  a  stench  from  the 
defendant's  premises  to  the  plaintiff's  house  by  means  of  such  skylight.  Kingdon. 
That  is  qualified  by  the  subsequent  case  of  Jfood  v.  Leadbitter,  13  M.  &  W .  838. 
Willes,  J.  Not  at  all:  it  was  an  act  done  upon  the  land  of  another  person,  and  of 
a  permanent  character.]  The  court  of  Chancery  will  not  grant  an  injunction  to 
restrain  the  erection  of  works,  upon  a  mere  suggestion  that  they  are  likely  to  be 
injurious  to  the  right  of  another :  Haines  v.  Taylor,  2  Phill.  20!) :  the  mere  prospect 
of  injury  gives  no  right  to  such  relief:  The  Attorney-General  v.  The  Council,  of  the 
Borough  of  Birmingham,  4  K.  &  J.  528.  [705]  At  all  events,  the  replication,  which 
alleges  that  the  acquiescence  and  consent  of  the  plaintiff  were  given  upon  a  representa- 
tion on  the  part  of  the  defendant  which  was  false,  affords  a  good  answer.  The 
authorities  shew  that  acquiescence  given  under  a  mistake,  is  not  binding. 

consequences  manifest  themselves  which  were  not  previously  foreseen,  even  although 
they  were  a  probable  result  of  the  acts  acquiesced  in  : 

"  3.  That  the  plea  does  not  shew  that  the  grievances  complained  of  were,  or  were 
thought  by  the  plaintiff',  likely  to  result  from  the  pulling  down  and  erecting  of  the 
defendant's  said  house,  or  that  they  were  perceptible  at  the  time  of  the  plaintiff's 
alleged  acquiescence  : 

"  I.  That  the  plea  does  not  allege  that  the  plaintiff'  acquiesced  in  the  committing 
of  the  various  grievances  in  the  three  counts  mentioned. 

As  to  the  demurrer  to  the  replication, — "  1.  That  acquiescence  is  not  binding  in 
equity,  if  made  either  in  ignorance  or  mistake  of  facts  ;  much  less  if  based  upon  the 
faith  of  representations  which  turn  out  to  be  false  : 

••  2.  That  acquiescence  given  under  an  erroneous  opinion,  and  in  iguorance  of  the 
probable  consequence  of  the  act  acquiesced  in,  is  not  binding.'' 
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Kingdon,  for  the  defendant  (a).  Acquiescence  in  equity  need  not  be  so  strong  as  is 
required  to  support  a  plea  of  leave  and  licence  at  common  law.  In  equity,  the  mere 
standing  by  and  seeing  a  party  expending  money  upon  works,  and  saying  nothing, 
has  lieen  held  to  be  such  acquiescence  as  to  preclude  the  person  so  [706]  standing  by 
from  afterwards  objecting.  [Willes,  J.  He  knowing  that  the  works  were  done  under 
an  erroneous  impression  on  the  part  of  the  person  doing  them  that  he  had  a  right  to 
do  as  he  did.]  Probably  the  amount  of  acquiescence  which  appeared  in  WilUa/ms  v. 
The  Karl  of  Jersey,  Cr.  &  Ph.  91,  would  not  have  been  sufficient  to  induce  a  jury  to 
rind  leave  and  licence.  In  IAggins  v.  Inge,  7  Bingh.  082,  5  M.  &  P.  712,  where  the 
plaintiff's  father  by  oral  licence  permitted  the  defendants  to  lower  the  bank  of  a  river, 
and  make  a  weir  above  the  plaintiffs  mill,  whereby  less  water  than  before  flowed  to 
the  plaintiff's  mill, — it  was  held  that  the  plaintiff  could  not  sue  the  defendants  for 
continuing  the  weir.  In  giving  the  judgment  of  the  court,  Tindal,  C.  J.,  says  :  "This 
is  not  a  licence  to  do  acts  which  consist  in  repetition,  as,  to  walk  in  a  park,  to  use  a 
carriage-way,  to  fish  in  the  waters  of  another,  or  the  like  ;  which  licence,  if  counter- 
manded, the  party  is  but  in  the  same  situation  as  he  was  before  it  was  granted  :  but 
this  is  a  licence  to  construct  a  work,  which  is  attended  with  expense  to  the  party 
using  the  licence ;  so  that,  after  the  same  is  countermanded,  the  party  to  whom  it 
was  granted  may  sustain  a  heavy  loss.  It  is  a  licence  to  do  something,  that,  in  its 
own  nature,  seems  intended  to  be  permanent  and  continuing.  And  it  was  the  fault 
of  the  party  himself,  if  ho  meant  to  reserve  the  power  of  revoking  such  a  licence, 
after  it  was  carried  into  effect,  that  he  did  not  expressly  reserve  that  right  when  he 
granted  the  licence,  or  limit  it  as  to  duration.  Upon  principle,  therefore,  we  think 
the  licence  in  the  present  case,  after  it  was  executed,  was  not  eountermandable  by  the 
person  who  gave  it,  and  consequently  that  the  present  action  cannot  be  maintained. 
And,  upon  authority,  this  case  appears  to  be  already  decided  by  that  of  Winter  v. 
Brockwell,  8  East,  308,  which  rests  on  the  judgment  in  [707]  Webb  v.  Paternoster, 
Palmer,  71.  We  see  no  reason  to  doubt  the  authority  of  that  case,  confirmed,  as  it 
since  has  been,  by  the  case  of  Taylor  v.  Waters,  7  Taunt.  374,  2  Marsh.  551,  in  this 
court,  and  recognized  as  law  in  the  judgment  of  Bayley,  J.,  in  the  case  of  Hewlins  v. 
Shippam,  5  B.  &  C.  221,  in  the  court  of  B.  It."  Tayler  v.  Watersia  expressly  overruled 
by  the  case  of  Wood  v.  Leadbitter.  Assuming  that  the  court  of  Exchequer  were  right 
in  the  last-mentioned  case  in  holding  that  a  parol  licence  to  go  upon  the  land  of 
another,  though  money  was  paid  for  it,  was  revocable  at  any  time,  it  was  thought 
more  prudent  to  plead  this  as  an  equitable  plea.  The  order  of  Williams,  J.,  was 
merely  that  the  words  "acquiescence  and  consent  "  should  not  be  relied  on  as  amount- 
ing to  leave  and  licence  at  common  law  :  it  never  was  intended  to  preclude  the 
defendant  from  dealing  with  it  as  an  equitable  defence.  In  The  liodidak  Canal 
Company  v.  King,  22  Law  J.,  Chan.  604,  the  Master  of  the  Rolls  (Sir  John  Komilly) 
lays  down  the  rule  almost  in  the  same  terms  in  which  it  is  laid  down  in  Bankart  v. 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

As  to  the  demurrer  to  the  sixth  plea, — "That  the  facts  stated  in  the  sixth  plea 
would  entitle  the  defendant  to  a  perpetual  injunction  in  Chancery  against  this  action  ; 
that  the  plea  does  not  shew  knowledge  and  acquiescence  by  the  plaintiff  during  the 
whole  time  the  grievances  were  being  committed  ;  and  that,  if  no  perceptible  injury 
to  the  plaintiff  had  accrued  at  the  time  of  the  alleged  knowledge  ami  acquiescence, 
that  will  lie  evidence  for  the  plaintiff  at  the  trial  to  negative  his  knowledge  and 
acquiescence,  but  does  not  form  any  objection  to  the  plea." 

A  s  tu  the  demurrer  to  the  replication,  "That  no  fraud  is  imputed  by  the  replica- 
tion to  the  defendant  or  her  agents,  and  that  the  defendant  is  nut  disentitled  In  the 
relief  she  claims  by  the  sixth  plea,  by  reason  of  having  made  inaccurate  statements  on 
a  matter  of  opinion,  without  fraud,  mi  I  he  correctness  of  which  statements  the  plaintiff 
was  as  competent  to  judge  as  the  defendant j  that  it  is  not  stated  in  the  replication 
that  the  agents  therein  mentioned  were  authorized  by  the  defendant  f>>  make  suoh 

false  statements  ;   thai    il    is  consistent   with   the   replication    that  the  plaintiff  himself 

well  knew  tli.it  the  grievances  in  the  declaration  would  result  from  ami  lie  produced 
by  the  pulling  down  of  the  defendant's  building  and  erecting  the  other  building  ;  and 

that,  if  he  did  know  it,  he  is  not  entitled  to  complain  of  any  statements  made  by  the 
defendant  ami  her  agents." 
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Houghton,  27  Beavan,  425.  "  The  defendants,"  he  says,  "  contend  that  they  are  entitled 
to  continue  this  practice,  not  by  reason  of  the  provisions  of  the  act,  but  because  the 
plaintiffs  have  not  only  acquiesced  in  their  so  doing,  but  have  knowingly  permitted 
the  defendants  to  construct  their  mills  upon  the  principle  of  using  the  water  of  the 
canal  for  other  than  condensing  purposes,  and  that,  having  so  done,  they  cannot 
complain  of  the  conduct  of  the  defendants.  The  principle  upon  which  the  defendants 
rely  is  laid  down  in  iJann  v.  Spurrier  and  Pmcell  v.  Thomas,  G  Hare,  300,  and  is,  that, 
if  one  man  stands  by  and  encourages,  though  but  passively,  another  to  lay  out  money 
under  an  erroneous  opinion  of  title,  or  under  the  obvious  expectation  that  no  obstacle 
will  afterwards  be  interposed  in  [708]  the  way  of  his  enjoyment,  the  court  will  not 
permit  any  subsequent  interference  with  it  by  him  who  formally  permitted  and 
encouraged  those  acts  of  which  he  either  now  complains  or  seeks  to  obtain  the 
advantage."  Lord  Eldon,  in  Williams  v.  The  Earl  of  Jersey,  Cr.  &  Ph.  97,  referring 
to  the  cases  of  The  Watercourse  and  Short  v.  Taylor,  says:  "I  think  it  is  impossible, 
after  those  two  cases,  to  say  that  a  party  may  not  so  encourage  that  which  he  after- 
wards complains  of  as  a  nuisance,  as  not  only  to  preclude  himself  from  complaining 
of  it  in  this  court,  but  to  give  the  adverse  party  a  right  to  the  interposition  of  this 
court  in  the  event  of  his  complaining  of  the  nuisance  at  law."  The  present  case  steers 
clear  of  all  the  difficulties  suggested  in  the  judgment  of  the  Master  of  the  Bolls  in 
Bankart  v.  Houghton,  27  Beavan,  425.  The  placing  of  every  additional  course  of 
bricks  upon  the  walls  gave  notice  to  the  plaintiff  of  what  was  being  done.  Then,  as 
to  the  replication,  it  would  be  a  strong  thing  to  hold  that  a  party  is  bound  by  a  mere 
representation  of  matter  of  opinion  which  may  turn  out  to  be  incorrect.  [Willes,  J. 
Is  not  this  settled  by  the  case  of  Rawlins  v.  Wtckham,  3  De  Gex  &  Jones,  304,  where 
it  is  laid  down  by  the  Lords  Justices,  that,  where  a  party  has  been  induced  to  enter 
into  a  contract  by  a  material  misrepresentation  of  the  other  party,  he  is  entitled  to 
have  the  contract  set  aside,  and  not  merely  to  have  the  misrepresentation  made  good.] 
A  case  of  contract  is  different.  If  the  plaintiff  meant  to  object,  he  should  have 
given  notice. 

Murphy,  in  reply.  [Erie,  C.  J.  1  believe  we  are  all  agreed  that  the  replication 
is  a  good  equitable  replication.  What  do  you  say  to  the  plea?]  To  constitute  this 
a  good  equitable  plea,  the  defendant  must  shew  that  all  the  grievances  of  which  the 
plaintiff  [709]  complains  were  visible  and  were  known  to  the  plaintiff  during  the 
progress  of  the  work.  To  entitle  him  to  an  injunction,  his  bill  must  allege  all  that. 
The  mere  prospect  of  injury  is  not  enough  :  the  court  of  Chancery  will  not  interfere 
until  damage  has  actually  been  sustained. 

Erle,  C.  J.  The  plaintiff  by  his  declaration  complains  of  three  several  grievances, 
— first,  an  obstruction  of  the  light  and  air  to  his  antient  windows, — secondly,  the 
raising  and  erecting  of  certain  walls  and  buildings  by  the  defendant,  whereby  the 
smoke  and  vapour  from  the  plaintiff's  chimneys  were  prevented  from  being  carried 
off, — thirdly,  the  depriving  his  house  of  the  support  which  he  was  entitled  to.  The 
defendant  pleads,  by  way  of  equitable  defence,  that  the  grievances  in  the  declaration 
mentioned  were  occasioned  by  the  pulling  down  and  re-building  of  the  defendant's 
house,  that  the  plaintiff  had  notice  of  the  premises,  and  that  the  old  building  was 
pulled  down  and  the  new  one  erected,  and  large  sums  of  money  were  expended 
thereon  by  the  defendant,  with  the  knowledge,  acquiescence,  and  consent  of  the 
plaintiff,  and  on  the  faith  that  the  plaintiff  so  knew  of,  acquiesced  in,  and  consented 
to  the  defendant's  so  pulling  down  and  re-building  as  aforesaid.  I  am  of  opinion 
that  that  is  a  good  equitable  plea.  As  far  as  I  can  gather  the  principles  from  the 
cases  cited  and  from  my  limited  experience  in  the  administration  of  that  branch  of 
the  law,  it  aj. pears  to  me  that  the  plea  contains  all  the  requisites  which  would  have 
entitled  the  defendant  to  relief  in  equity  if  he  had  gone  there.  It  in  terms  alleges 
that  the  plaintiff  knew  of,  acquiesced  in,  and  consented  to  the  defendant's  pulling 
down  the  old  building  and  erecting  the  new  one,  and  the  expenditure  of  money  by 
the  defendant  thereon,  and  that  all  the  grievances  [710]  complained  of  were  occasioned 
thereby.  I  think  the  plea  is  to  be  construed  in  the  sense  in  which  Mr.  Murphy 
contends  it  should  have  been  pleaded,  viz.  that  the  acts  of  the  defendant  in  so  pulling 
down  and  re-building  were  known  to  and  consented  to  by  the  plaint  ill,  and  that  the 
grievances  complained  of  were  the  natural  consequences  of  those  acts.  If  the  plaintiff's 
house  leaned  upon  the  walls  of  the  defendant's  buildings,  and  the  latter  were  pulled 
down,  he  must  be  taken  to  have  known  that  the  natural  consequence  would  be  a  sinking 
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of  his  house.  So,  if  ;i  high  wall  were  built  up  opposite  his  windows,  the  plaintiff  must 
be  taken  to  have  known  bbat  the  light  and  air  would  be  obstructed  thereby.  The 
smoke  nuisance  is  somewhat  more  doubtful :  but  I  should  have  thought  every  one 
knew  that  the  raising  of  an  adjoining  building  must  necessarily  prevent  the  smoke 
from  freely  passing  from  the  old  chimneys.  Upon  the  whole,  I  think  the  plea  does 
allege  that  the  plaintiff  so  conducted  himself  as  to  induce  the  defendant  to  believe 
that  he  had  given  his  consent  to  the  alterations  she  was  making,  and  to  induce  her 
to  lay  out  money  upon  the  faith  of  such  consent.  If  so,  the  plaintiff  clearly  has  no 
right  afterwards  to  withdraw  his  consent  and  bring  an  action.  I  think  the  plea 
is  a  good  equitable  plea.  I  also  think  the  replication  is  a  good  equitable  replica- 
tion to  the  sixth  plea.  It  alleges  that  the  plaintiff  acquiesced  and  consented  as 
in  the  plea  mentioned,  upon  the  faith  of  certain  false  representations  theretofore 
made  to  him  by  the  defendant  and  her  agents,  that  the  grievances  in  the  declara- 
tion contained  would  not  result  from  or  be  produced  by  the  said  pulling  down 
and  re-building.  It  seems  to  me  that  that  does  in  effect  deny  that  the  plaintiff 
gave  his  sanction  to  acts  the  natural  consequence  of  which  he  knew  would  be  to 
abridge  and  interfere  with  his  rights  and  with  the  enjoyment  [711]  of  his  premises. 
If  the  fact  be  as  alleged  in  the  replication,  the  plaintiff  did  not  by  any  acquiescence 
on  his  part  delude  the  defendant  into  the  belief  that  she  might  with  impunity  do 
as  she  did.  The  replication,  therefore,  takes  away  from  the  defendant  the  equitable 
defence  relied  on.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment  on 
the  demurrer  to  the  plea,  and  that  the  plaintiff  is  entitled  to  judgment  on  the  demurrer 
to  the  replication. 

Williams,  J.  I  entirely  agree  with  what  has  fallen  from  my  Lord.  I  will  only 
add  that  I  decline  to  regard  the  plea  in  the  second  aspect  in  which  it  was  presented 
by  Mr.  Kingdon  ;  and  that  I  do  not  accede  to  his  suggestion  that  Winter  v.  Brockwell 
and  l.iiji/tm  v.  Iinjc  are  overruled  or  shaken  by  the  judgment  of  Lord  Wensleydale  in 

J  Food  V.    [.(Itdhltli  /". 

Wii.i.ks,  J.  I  also  concur  in  the  judgment  which  has  been  given  by  the  Lord 
Chief  Justice.  However  unlikely  it  may  be  that  the  defendant  will  be  able  to  sub- 
stantiate his  pica  at  the  trial,  as  pleaded  it  certainly  does  set  up  either  that  the 
plaintiff  actually  gave  his  consent  to  the  doing  of  the  acts  complained  of.  or  that  he 
so  conducted  himself  that  a  reasonable  man  might  fairly  conclude  that  he  did  give 
that  consent.  Conduct  in  a  court  of  common  law  often  does  amount  to  an  estoppel, 
and  is  evidence  of  leave  and  licence  which  is  incapable  of  being  controverted.  I  shall 
be  surprised  if  it  should  turn  out,  as  a  matter  of  equity,  that  any  conduct  short  of 
that  or  gross  and  intentional  negligence  would  afford  a  foundation  for  a  proceeding 
in  Chancery  to  restrain  a  party  from  suing  for  acts  of  the  description  here  complained 
of,  where  the  defendant  is  not  in  a  position  to  set  up  leave  and  licence  under  one  or 
other  of  the  two  heads  at  common  [712]  law.  !  cannot  help  thinking  that  the  sub 
stantial  contest  will  arise  upon  the  evidence.  But  the  defendant  is  confined  to  such 
a  defence  under  this  pica,  as  would  shew  him  entitled  to  a  perpetual  unqualified  injunc- 
tion in  a  court  of  equity.  Then  the  replication  is  let  in.  The  doctrine  of  the  court 
of  Chancery,  according  to  Rawlins  v.  Wickham,  3  De  Gex  &  Jones,  304,  is  that,  if  a 
man  by  misrepresentation  of  a  material  fact  induces  another  to  give  a  consent,  he 
oannot  insist  upon  it       I  think  the  replication  is  a  good  answer  to  the  plea. 

BYLES,  J.  I  am  of  the  same  opinion,  though  I  speak  with  great  ditlidcnce,  so 
little  am  I  familiar  with  the  doctrine  of  the  courts  of  equity.  We  are  bound  to 
consider  this  as  an  equitable  plea.  If  it  lie  a  good  equitable  [ilea,  then  the  defendant 
is  entitled  to  judgment  on  the  first  demurrer;  if  not,  then  the  plaintiff  would  be 
entitled.  For  the  reasons  already  given,  I  think  the  plea  sets  up  a  guod  equitable 
defence.  In  the  result,  it  is  a  mere  question  of  costs.  The  effect  of  the  replication 
ie  thai  the  plaintiff  gave  his  consent  in  reliance  on  the  representations  of  the  defendant. 
The  replication  therefore  shews  a  good  answer  to  the  plea. 

Judgment  for  the  defendant  on  the  demurrer  to  the  plea. 

Judgment  for  the  plaint  ill'  on  the  demurrer  to  the  replication. 
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[713]     Blacks  v.  Higgs  and  Another.     June  8th,  1861. 

[For  subsequent  proceedings  see  12  C.  B.  N.  S.  501  ;  13  C.  B.  N.  S.  844  ; 

11  ELL,  C.  621.] 

The  owner  of  goods  (or  his  servants  acting  by  his  command)  which  are  wrongfully  in 
the  possession  of  another,  may  justify  an  assault  in  order  to  re-possess  himself  of 
them,  no  unnecessary  violence  being  used. — To  a  count  for  assaulting  the  plaintiff, 
the  defendants  pleaded  that  the  plaintiff  had  wrongfully  in  his  possession  dead 
rabbits  belonging  to  the  Marquis  of  E.,  and  was  about  wrongfully  and  unlawfully 
to  carry  away  and  convert  them  to  his  own  use,  whereupon  the  defendants,  as  the 
servants  of  the  marquis,  and  by  his  command,  requested  the  plaintiff  to  refrain 
from  carrying  away  and  ((inverting  the  rabbits,  which  he  refused  to  do,  whereupon 
they,  as  the  servants  of  the  marquis,  and  by  his  command,  molliter  manus  imposu- 
erunt,  using  no  more  force  than  was  necessary  to  take  the  rabbits  from  him  : — field, 
a  good  plea. 

The  declaration  charged  that  t he  defendants  assaulted  and  beat  and  pushed  about 
the  plaintiff,  and  took  him  from  his  goods,  that  is  to  say,  dead  rabbits. 

The  defendants  pleaded,  amongst  other  pleas, — thirdly,  as  to  the  assaulting, 
beating,  and  pushing  about  the  plaintiff,  that  the  plaintiff,  at  the  said  time  when,  &c., 
had  wrongfully  in  his  possession  certain  dead  rabbits  of  and  belonging  to  the  Marquis 
of  Exeter;  that  the  said  rabbits  were  then  in  the  possession  of  the  plaintiff  without 
the  leave  and  licence  and  against  the  will  of  the  said  marquis  ;  and  that  the  plaintiff 
was  about  wrongfully  and  unlawfully  to  take  and  carry  away  the  said  rabbits  and 
convert  the  same  to  his  own  use;  whereupon  the  defendants,  as  t;>e  servants  of  the 
marquis,  and  by  his  command,  requested  the  plaintiff  to  refrain  from  carrying  away 
and  converting  the  same  rabbits,  and  to  quit  possession  thereof  to  the  defendants  as 
such  servants,  which  the  plaintiff  refused  to  do  ;  and  that  thereupon  the  defendants,  as 
the  servants  of  the  said  marquis,  and  by  his  command,  gently  laid  their  hands  upon 
the  plaintiff,  and  took  the  said  rabbits  from  him,  using  no  more  force  than  necessary  ; 
which  were  the  alleged  trespasses  in  the  declaration  mentioned,  &e.  Demurrer  and 
joinder. 

Beasley,  in  support  of  the  demurrer.  The  plea  is  clearly  bad.  In  order  to  sustain 
it,  it  must  be  made  out,  that,  wherever  A.'s  goods  are  wrongfully  in  the  bands  of  B., 
A.  or  his  servants  may  forcibly  take  them,  without  shewing  that  a  felony  has  been 
committed,  or  the  way  in  which  the  goods  came  to  B.'s  possession,  [714]  or  that  the 
defendant  was  attempting  to  re-take  them  on  fresh  pursuit.  To  permit  this,  would 
be  manifestly  against  one  of  the  first  principles  of  law.  It  is  not  alleged  that  the 
defendant  had  wrongfully  taken  the  rabbits.  He  might  have  been  an  innocent  bailee, 
or  a  purchaser  in  market  overt.  [Byles,  J.  Or  an  executor.]  No  precedent  is  to  be 
found  for  such  a  plea :  it  does  not  shew  that  there  was  any  resistance  to  a  lawful 
demand,  or  any  necessity  for  an  assault.  All  the  precedents  are  of  acts  done  in  the 
defence  of  the  party's  possession  of  the  goods  (a).  Here,  there  is  no  allegation  that 
the  Marquis  of  Exeter  ever  was  in  possession  of  these  rabbits.  The  whole  foundation, 
therefore,  of  the  plea  fails.  In  Anthony  v.  Hatiey,  S  Bingh.  186,  1  M.  &  Scott,  300, 
in  trespass  for  entering  the  plaintiff's  close,  a  plea  that  certain  goods  of  the  defendants' 
were  there,  and  that  they  entered  to  take  them,  doing  no  unnecessary  damage,  was 
held  ill.  In  giving  judgment,  Tindal,  C.  J.,  there  says  :  "  In  none  of  the  cases  referred 
to  has  the  plea  been  allowed,  except  where  the  defendant  has  shewn  the  circumstances 
under  which  his  property  was  placed  on  the  soil  of  another.  Here,  the  defendant 
has  confined  himself  to  the  statement  that  they  were  there,  without  attempting  to 
shew  how.  To  allow  such  a  statement  to  be  a  justification  for  entering  the  soil  of 
another,  would  be  opening  too  wide  a  door  to  parties  to  attempt  righting  themselves 
without  resorting  to  law,  and  would  necessarily  tend  to  breach  of  the  peace."  A 
fortiori  it  must  be  unlawful  to  commit  an  assault  for  the  purpose  of  getting  possession 
of  a  man's  goods.  Rex  v.  Milton,  M.  &  M.  107,  will  probably  be  cited  for  the  defen- 
dants. The  marginal  note,  which  seems  opposed  to  the  present  argument,  is  altogether 
a  misrepresentation  of  the  matter  [715]  decided.     In  no  case  has  it  been  held  that  a 

(a)  See  2  Chitty,  PL,  345,  et  seq. 
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servant  may  justify  an  assault  in  order  to  re-take,  or  even  in  defence  of,  the  goods  of 
his  master.  On  the  contrary,  there  is  authority  for  saying  that  a  man  cannot  justify 
a  battery  in  defence  of  the  goods  or  possession  of  his  master :  Com.  Dig.  Pleader 
(3  M.  14),  (3  M.  17),  citing  ShingleUm  v.  Smith,  2  Lutw.  1843(a).  [Erie,  C.  J.  By 
command  of  his  master  ?] 

Field,  contra.  This  is  a  perfectly  good  plea.  The  facts  alleged  by  the  plea,  and 
admitted  by  the  demurrer,  are  these, — that  the  rabbits  belonged  to  the  Marquis  of 
Exeter,  that  he  was  entitled  to  the  possession  of  them  against  all  the  world,  that  they 
were  wrongfully  and  against  the  will  of  the  owner  in  the  plaintiff's  possession,  that 
the  plaintiff  was  about  wrongfully  and  unlawfully  to  take  them  away  and  convert 
them  to  his  own  use,  that  the  defendants,  as  the  servants  of  the  owner,  and  by  his 
command,  requested  the  plaintiff  to  refrain  from  carrying  them  away,  and  that,  upon 
his  refusal,  they  gently  laid  their  hands  upon  the  [716]  plaintiff  and  took  the  rabbits 
from  him,  using  no  unnecessary  force  Whatever  doubt  may  formerly  have  been 
entertained  on  the  subject,  it  is  now  clearly  settled  that  a  man  may  lawfully  take 
possession  of  land  to  the  possession  of  which  he  is  by  law  entitled,  and  from  the  posses- 
sion of  which  he  is  unlawfully  excluded  :  Newton  v.  Borland,  1  M.  &  Gr.  I>4  4,  1  Scott, 
N.  R.  474  ;  Harvey  v.  Brydges,  14  M.  &  W.  437.  In  this  latter  case,  the  declaration 
stated  that  the  defendants  with  force  and  arms  broke  and  entered  a  certain  messuage, 
Ac.,  and  then  expelled  the  plaintiff  from  the  possession  and  occupation  of  the  same  : 
the  defendants  pleaded  that  the  messuage,  &o.,  were  the  soil  and  freehold  of  the 
defendants,  wherefore  they  committed  the  said  trespasses  in  the  said  messuages, 
&C.,  as  they  lawfully  might  for  the  cause  aforesaid  :  and  it  was  held  that  liberum 
tenementum  was  a  good  plea,  and  that  it  was  not  to  be  inferred  from  the  declaration 
that  there  was  any  breach  of  the  peace  or  forcible  entry,  the  averment  of  vi  et  armis 
being  a  mere  formal  allegation  that  the  defendants  entered  with  some  force  sufficient 
to  enable  them  to  get  into  possession.  Parke,  B.,  there  says  :  "  If  it  were  necessary 
to  decide  it,  I  should  have  no  difficulty  in  saying  that,  where  a  breach  of  the  peace 
is  committed  by  a  freeholder,  who,  in  order  to  get  into  possession  of  his  land,  assaults 
a  person  wrongfully  holding  possession  of  it  against  his  will,  although  the  freeholder 
may  be  responsible  to  the  public  in  the  shape  of  an  indictment  for  a  forcible  entry,  he 
is  not  liable  to  the  other  party.  I  cannot  see  how  it  is  possible  to  doubt  that  it  is  a 
perfectly  good  justification  to  say  that  the  plaintiff  was  in  possession  of  the  land  against 
the  will  of  the  defendant,  who  was  the  owner,  and  that  he  entered  upon  it  accordingly, 
even  though  in  so  doing  a  breach  of  the  peace  was  committed."  [Byles,  J.  The 
common  law  [717]  gives  a  right  of  entry  to  one  who  is  wrongfully  dispossessed  of 
land.  Put  the  doubt  I  entertain  is,  whether  there  is  such  a  right  of  re-capture  of 
chattels.]  Both  are  put  upon  the  same  footing  in  Lord  Coke's  commentary  on  the 
Statute  of  Gloucester  (6  Ed.  1),  2  Inst.  31(5, — "There  is  also  another  diversity  between 
an  appeal  of  mayhem,  or  an  action  of  trespass  for  wounding,  or  mannas  of  life  and 
member,  and  an  action  of  trespass  of  assault  and  battery  for  a  man  in  defence  or  for 
the  preservation  of  his  possession  of  lands  or  goods  ;  for,  in  that  case,  he  may  justify 
an  assault  and  battel)-:  but  he  cannot  justify  either  mayheming  or  wounding  or 
mannas  of  life  and  member  :  and  so  note  a  diversity  bit  ween  the  defence  of  his  person 
and  the  defence  of  his  possession  or  goods."  [  Byles,  J.  That  is  where  a  man  is  trying 
to  retain  possession,  not  to  take  possession  of  nis  goods.]  In  Rex  v.  Wilton,  M.  &  M. 
107,  the  chattel  was  not  in  the  possession  of  the  person  charged  with  the  assault.  In 
Roll.  Ahr.  Trespas  (I).),  it  is  said:  "he  baron  poet,  jusl  ilie  la  balterie  d'un  auter  60 
defence  de  son  feme,  car  et  est  vostre  chattel! :   19  11.  (I,  fo.  31  b.,  pi.  66.     Le  master 

(a)  "Nota,  que  fuil  dial  en  cat  case  per  Powel,  J.,  que  un  Bervanl  poiet  justifie  en 
defence  de  son  master,  mes  il  ne  poll  justifie  un  battery  en  defence  de  les  biens  de 
son  master;  et  en  Jones  and  Tresilian's  case,  I    Mod.  Rep.  36,  est  di1   per  TwiBden,  J., 

que  un  ne  poit  justifie  le  battery  d'un  ant'  en  defence  de  son  possession,  mais  il  poit 
dire  que  il  mollit'  manus  imposuit,  et  per  Keeling,  que  le  def.  en  cet  case  doit  dire 

que  il  mollit'  manus  imposuit,  quffl  est  eadein,  &C.       I'ur  eeu\  matters,  \  ide  an  \  i  I  h\  en's 

Rep.  93,  94,  Ireland's  case,  and  150,  Seaman  and  CwpphdicKs  case,  and  2  Inst.  316,  ou 
eel  ilit  que  un  poiet.  justitie  un  assaiili  et  battery  en  defence  on  pur  le  preservat'  de 
son  possession  de  tens  ou  biens,  mes  il  ue  poil  justifie  le  mayming  ou  wounding  ou 
manas  de  vie  et  member,  el  issint  (come  le  livre  dit)  Nota  tin  <  1  i \  ersity  enter  Le  defence 
de  son  possession  ou  do  scs  biens." 
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poet  Justine  le  batterie  d'un  auter  en  defence  de  son  servant,  car  le  servant  est 
en  manner  son  chattel:  19  H.  6,  fo.  31  b.,  pi.  66.  Le  servant  poet  justifier  le  batterie 
d'un  auter  en  defence  de  son  master:  11  H.  6,  fo.  16."  In  Seaman  v.  Cuppkdkk, 
Owen,  150,  "in  a  trespass  of  assault  and  battery,  the  defendant  justified  in  defence 
of  his  servant,  viz.  that  the  plaintiff  had  assaulted  his  servant,  and  would  have 
beaten  him,  &c. ;  and  the  plaintiff  demurred.  Yelverton.  The  bar  is  good,  for 
the  master  may  defend  his  servant,  or  otherwise  he  may  lose  his  service:  19  H.  6, 
fo.  60  a.  Crook,  J.  The  lord  may  justifie  in  defence  of  his  villain,  for  he  is  his 
inheritance.  Williams,  contra.  The  master  cannot  justifie,  but  the  servant  may 
justifie  [718]  in  defence  of  his  master ;  for,  he  owes  duty  to  his  master :  9  E.  4, 
fo.  48.  Yelverton.  The  master  ma}' maintain  a  plea  personal  for  his  servant;  (21 
H.  7),  and  shall  have  an  action  for  beating  his  servant:  and  also  a  man  may  justifie  in 
defence  of  his  cattle.  Cook.  A  man  may  use  force  in  defence  of  his  goods,  if  another 
will  take  them  :  and  so,  if  a  man  will  strike  your  cattle,  you  may  justifie  in  defence 
of  them  ;  and  so  a  man  may  defend  his  son  or  servant  ;  but  he  cannot  break  the  peace 
for  them  :  but,  if  another  does  assault  the  servant,  the  master  may  defend  him,  and 
strike  the  other,  if  he  will  not  let  him  alone."  In  Hawk.  P.  C.  (edit  1824,  by 
Curwood),  book  1,  c.  28  (Surety  of  the  Peace),  s.  23,  it  is  laid  down  that  "there  are 
some  actual  assaults  on  the  person  of  another  which  do  not  amount  to  a  forfeiture  of 
such  a  recognizance  ;  as,  if  I  beat  one  (without  wounding  him  or  throwing  at  him  a 
dangerous  weapon)  who  wrongfully  endeavours  with  violence  to  dispossess  me  of  my 
land  or  goods,  or  the  goods  of  another  delivered  to  me  to  be  kept  for  him,  and  will 
not  desist  upon  my  laving  mv  hands  geutly  on  him  and  disturbing  him."  Again, 
c.  64,  s.  1,  it  is  said  :  "  It  seems  certain  that,  even  at  this  day,  he  who  is  wrongfully 
dispossessed  of  his  goods,  may  justify  the  re-taking  of  them  by  force  from  the  wrong- 
doer, if  he  refuse  to  re-deliver  them  ;  for,  the  violence  which  happens  through  the 
resistance  of  the  wrongful  possessor,  being  originally  owing  to  his  own  fault,  gives 
him  no  just  cause  of  complaint,  inasmuch  as  he  might  have  prevented  it  by  doing  as 
he  ought."  In  Wisdom  v.  Hodson,  :3  Tyrwh.  811,  there  is  a  plea  very  similar  to  that 
now  before  the  court,  which  was  held  bad  upon  grounds  which  will  sustain  this  plea. 
The  point  now  urged  was  never  suggested  there.  If  it  should  turn  out  that  the 
rabbits  were  not  the  property  of  the  Mar-[719]-quis  of  Exeter,  the  plaintiff  will  succeed 
at  the  trial:  if  they  were,  the  authorities  referred  to  shew  that  the  defendants  weie 
justified.  Upon  principle,  there  can  be  no  substantial  difference  between  an  assault 
committed  in  defence  of  a  man's  land  or  goods,  and  an  assault  committed  in  re-gaining 
possession  of  either,  where  no  unnecessary  violence  is  used.  [Byles,  J.  It  shifts  the 
burthen  of  proof.] 

Beasley,  in  reply.  Wisdom  v.  Hodson  is  an  authority  in  favour  of  the  plaintiff. 
Lord  Lyndhurst,  in  the  course  of  the  argument,  says, — "If  the  defendant's  act  could 
have  been  justified  by  fresh  pursuit,  and  that  would  be  necessary  to  support  the 
defence,  it  has  not  been  stated."  In  Anthony  v.  Honey,  Bosanquet,  J.,  says:  "It  is 
put  broadly  and  nakedly  that  the  defendant  has  a  right  to  enter  the  soil  of  another 
to  take  his  own  property,  without  shewing  the  circumstances  under  which  it  came 
there.  The  case  has  been  argued  on  the  ground  of  necessity  :  but  on  that  ground, 
at  least  the  necessity  should  be  shewn.  There  are,  no  doubt,  various  cases  in  which 
it  has  been  held  that  the  party  is  entitled  to  enter,  but  in  all  of  them  the  peculiar 
circumstances  have  been  stated  on  which  the  party  has  rested  his  claim  to  enter.  It 
would  be  too  much  to  infer  that  the  party  may  enter  in  all  cases  where  his  goods  are 
on  the  soil  of  another,  because  he  may  enter  in  some  where  he  shews  sufficient  grounds 
for  so  doing."     Public  policy  requires  that  this  plea  should  be  held  to  be  bad. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court:  — 

The  declaration  in  this  case  was  for  an  assault  and  battery.  The  substance  of  the 
justification  was  that,  [720]  the  plaintiff  having  wrongfully  in  his  possession  rabbits 
belonging  to  the  defendants  (we  consider  the  servants  here  the  same  as  the  master), 
and  being  about  to  carry  them  away,  the  defendants  requested  him  to  refrain,  and, 
on  his  refusal,  mollitur  manus  imposerunt,  and  used  no  more  force  than  was  necessary 
to  take  the  rabbits  from  him.  To  this  the  plaintiff  has  demurred,  and  thereby  admits 
that  he  was  doing  the  wrong,  and  that  the  defendants  were  maintaining  the  right, 
as  alleged  :  and  he  contends  that  the  defendants  are  not  justified  in  using  necessary 
force,  on  account  of  the  danger  to  the  public  peace :  but  he  adduces  no  authority  to 
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support  his  contention.  The  defendants  likewise  have  failed  to  adduce  any  case  where 
the  justification  was  supported  without  an  allegation  to  explain  how  the  plaintiff' took 
the  property  of  the  defendant  and  became  the  holder  thereof.  But  the  principles  of 
law  are  in  our  judgment  decisive  to  shew  that  the  plea  is  good,  although  that  allegation 
is  not  made. 

If  the  defendants  had  actual  possession  of  the  chattels,  and  the  plaintiff'  took  them 
from  them  against  their  will,  it  is  not  disputed  that  the  defendants  might  justify 
using  the  force  sufficient  to  defend  their  right  and  re-take  the  chattels  :  and  we  think 
there  is  no  substantia]  distinction  between  that  case  and  the  present ;  for,  if  the  defen- 
dants were  the  owners  of  the  chattels,  and  entitled  to  the  possession  of  them,  and 
the  plaintiff  wrongfully  detained  them  from  them  after  request,  the  defendants  in  law 
would  have  the  possession,  and  the  plaintiff's  wrongful  detention  against  the  request 
of  the  defendants  would  be  the  same  violation  of  the  right  of  property  as  the  taking  of 
the  chattels  out  of  the  actual  possession  of  the  owner. 

It  has  been  decided  that  the  owner  of  land  entitled  to  the  possession  may  enter 
thereon  and  use  force  [721]  sufficient  to  remove  a  wrong-doer  therefrom.  In  respect 
of  land,  as  well  as  chattels,  the  wrong-doershave  argued  that  they  ought  to  be  allowed 
to  keep  what  they  are  wrongfully  holding,  and  that  the  owner  cannot  use  force  to 
defend  his  property,  but  must  bring  his  action,  lest  the  peace  should  be  endangered 
if  force  was  justified  :  see  Newton  v.  Rarland,  1  M.  &  G.  644,  1  Scott,  N.  R.  474.  But, 
in  respect  of  land,  that  argument  has  been  overruled  in  Harvey  v.  Brydges,  14  M.  & 
W.  442.  Parke,  B.,  says  :  "  Where  a  breach  of  the  peace  is  committed  by  a  freeholder, 
who,  in  order  to  get  possession  of  his  land,  assaults  a  person  wrongfully  holding 
possession  of  it  against  his  will,  although  the  freeholder  may  be  responsible  to  the 
public  in  the  shape  of  an  indictment  for  a  forcible  entry,  he  is  not  liable  to  the  other 
party.  I  cannot  see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good  justification 
to  say  that  the  plaintiff  was  in  possession  of  the  land  against  the  will  of  the  defendant, 
who  was  owner,  and  that  he  entered  upon  it  accordingly  ;  even  though  in  so  doing 
a  breach  of  the  peace  was  committed." 

In  our  opinion,  all  that  is  so  said  of  the  right  of  property  in  land,  applies  in  prin- 
ciple to  a  right  of  property  in  a  chattel,  and  supports  the  present  justification.  If  the 
owner  was  compellable  by  law  to  seek  redress  by  action  for  a  violation  of  his  right  of 
property,  the  remedy  would  be  often  worse  than  the  mischief,  and  the  law  would 
aggravate  the  injury  instead  of  redressing  it. 

For  these  reasons,  our  judgment  is  for  the  defendants. 

Judgment  for  the  defendants. 

[722]     Woodward  v.  Dowse.     June  20th,  1861. 

[S.  C.  31  L.  J.  C.  P.  70 ;  8  Jur.  N.  S.  413 ;  9  W.  R.  870.] 

A  woman  forfeits  her  dower,  under  the  Statute  of  Westminster  2,  c.  34,  by  adultery, 
without  reconciliation,  even  though  she  originally  departed  from  her  husband's 
house  in  consequence  of  his  cruelty. 

Dower  unde  nihil  habet,  Henrietta  Woodward,  widow,  who  was  the  wife  of  John 
Woodward,  deceased,  by  (1,  1).  W.,  her  attorney,  demands  against  Thomas  Dowse  the 
third  part  of  ten  acres  of  meadow  find,  ten  acres  of  pasture,  and  ten  acres  of  other 
land,  with  the  appurtenances,  in  the  parish  of  I.cvcrton,  in  the  county  of  Lincoln,  as 
the  dower  of  the  said  Henrietta  Woodward,  of  the  endowment  of  John  Woodward, 
deceased,  heretofore  her  husband,  whereof  she  hath  nothing,  &c. 

Second  pica,  —  that  the  said  Henrietta  Woodward,  in  the  life-time  of  the  said  John 
Woodward,  and  during  her  coverture  with  Or  whilst  she  was  the  wife  of  the  said  John 
Woodward,  of  her  own  accord,  and  without  the  licence  or  consent  and  against  the  will 
of   the   said   John  Woodward,  left    him    the   said    John   Woodward,  and   thereupon  and 

continually  afterwards  for  a  long  time  lived  iii  adultery  with  one  John  Cabourn  ;  and 
that  the  said  John  Woodward  was  not  at  any  time  after  the  said  Henrietta  Woodward 
SO  as  aforesaid  left  him,  or  after  she  so  lived  in  adulter)'  as  aforesaid,  in  any  manner 
reconciled  to  her. 

Second  replication  to  the  second  plea,     that  the  plaintiff  was  forced  and  obliged 

to  ,nid   necessarily   and   lawfully   did    leave   the  Said   John    Woodward   as   in   the 
second  pica  mentioned  by  reason  of  his  cruelty  to   her   to  such   an  extent  as  to  render 
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her  co-habitation  with  him  unsafe,  and  to  entitle  her  to  a  divorce  a  mensa  et  thoro  or 
a  judicial  separation  ;  and  that  she  was  at  all  times  ready  and  willing  to  return  to 
co-habitation  with  him,  but  for  his  said  cruelty  and  his  [723]  afterwards  living  in 
adultery  with  a  woman  named  Hibbins. 

Demurrer  and  joinder. 

Hayes,  Serjt.,  in  support  of  the  demurrer  (a)1.  The  adultery  is  admitted  on  the 
record.  Dower  was  not  forfeited  by  adultery,  at  common  law.  But,  by  the  statute 
of  Westminster  2  (13  Ed.  1),  c.  34,  it  was  provided,  that,  "if  a  wife  willingly  leave 
her  husband,  and  go  away,  and  continue  with  her  advouterer,  she  shall  be  barred  for 
ever  of  action  to  demand  her  dower  that  she  ought  to  have  of  her  husband's  lands,  if 
she  be  convict  thereupon,  except  that  her  husband  willingly,  and  without  coertion  of 
the  church,  reconcile  her,  and  suffer  her  to  dwell  with  him  ;  in  which  case  she  shall 
be  restored  to  her  action."  The  commentary  upon  this  is,  — "  In  this  case  of  elopement, 
and  remaining  with  the  adulterer,  &c,  the  wife  could  not  be  barred  of  her  dower  by 
the  common  law  ;  no,  though  a  divorce  were  sued  and  had  for  the  said  adultery,  as 
[724]  you  may  read  in  the  first  part  of  the  Institutes,  §  36.  Si  spoute  reliquerit,  et 
abierit,  et  moretur  cum  adultero,  &c.  Albeit  the  words  of  this  branch  be  in  the  con- 
junctive, yet,  if  the  woman  be  taken  away  not  sponte  but  against  her  will,  and  after 
consent,  and  remain  with  the  adulterer  without  being  reconciled,  Sec,  she  shall  lose 
her  dower ;  for,  the  cause  of  the  bar  of  her  dower  is,  not  the  manner  of  the  going 
away,  but  the  remaining  with  the  adulterer  in  avowtry  without  reconciliation,  that 
is  the  bar  of  the  dower."  Lord  Coke  then  gives  the  case  of  •John  de  Camoys,  which 
was  as  follows: — "Sir  William  Raynell,  Knight,  and  Margaret  his  wife,  did  demand 
the  thii'd  part  of  the  manor  of  Torpul,  as  the  dower  of  the  said  Margaret  after  the 
death  of  John  de  Camoys,  her  first  husband,  that  manor  being  then  in  the  seisin  of 
the  King:  the  King's  attorney  answered,  that  she  ought  not  to  be  endowed,  quia 
recessit  a  marita  suo  in  vita  sua,  et  vixit  ut  adultera  cum  prsedicto  Guilielmo,  et  non 
fuit  viro  suo  reconciliata  ante  mortem  suam,  et  sic  per  formam  statuti  hide  prius  editi 
non  debet  inde  dotari.  The  demandants  replied,  and  pleaded  a  deed  of  the  said  John 
de  Camoys  under  seal  (a)2,  in  these  words, — 'Omnibus  Christi  fidelibus  ad  quos  hoc 
prsesens  scriptum  pervenerit,  Johannes  de  Camoys,  filius  et  hreres  domini  Iiandulphi 
de  Camoys,  salutem  in  domino.  Noveritis  me  tradidisse  it  dimisisse  spontanea  men 
voluntate  domino  Guiliel.  Paynel,  militi,  Margaretam  de  Camoys,  filiam  et  buwedem 
Johannis  de  Gatesden,  uxorem  meam  :  Et  etiam  dedisse,  concessisse,  et  eidem  domino 
Guilielmo  relaxasse,  et  quietum  clamasse  omnia  bona  et  catalla  qiue  ipsa  Margarets 
habet,  vel  de  cretero  habere  possit,  et  etiam  quicquid  mei  est  de  pnedict.  Margaret;e 
bonis  vel  catallis,  cum  suis  pertinen  : '  Ita  quod  nee  ego,  uec  aliquis  alius  nomine  meo 
in  prsedicta  [725]  Margareta,  bonis  et  catallis  ipsuis  Margaretaj,  cum  suis  pertinen', 
de  ceetero  exigere  seu  vendicare  poterimus,  nee  debemus  imperpetuum.  Volo  et  con- 
cedo,  et  per  prajsens  scriptum  confirmo,  quod  prajdicta  Margareta,  cum  prsedicto 
domino  Guilielmo  sit  et  maneat  ex  voluntate  ipsius  Guilielmi.  In  cujus  rei  testi- 
monium sigillum  meum  apposui,  &c.  hiis  tcstibus.'  And  concluded  their  replication 
thus, — '  Virtute  cujus  script!  dicit  quod  not  vixit  ut  adultera  cum  praxlicto  Guilielmo, 
sed  ut  uxor  ejusdem  Guilielmi.'  Whereupon  the  King's  attorney  demurred  in  law  ; 
nd  the  record  saith,  Et  super  hoc  processum  est  ad  judicium  quod  non  debet  dotari." 

(a)1  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That,  to  avoid  the  disability  of  a  woman  to  recover  her  dower  after  she  has 
committed  adultery,  it  is  necessary  that  she  was  reconciled  to  her  husband  spontane- 
ously on  his  part,  and  that  the}'  had  since  lived  together  as  man  anil  wife  prior  to  his 
death  ;  and  that  the  replication  does  not  allege  that  John  Woodward  was  ever  recon- 
ciled to  the  plaintiff'  after  she  had  committed  the  adultery,  or  that  they  afterwards 
lived  together  as  man  and  wife  : 

"  2.  That  the  plaintiff's  answer  in  the  replication  does  not  obviate  the  disabilities 
arising  from  her  adultery,  and  that  her  adultery  without  reconciliation  has  barred 
her  of  her  dower  : 

"  3.  That  the  replication  does  not  allege  that  the  plaintiff's  husband  was  ever  recon- 
ciled to  her  after  her  elopement ;  and  the  plaintiff's  adultery  has  barred  her  of  her 
dower." 

(«)-  Called  in  the  margin  "  Concessio  mirabilis  et  inaudita." 
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Lord  Coke  further  says :  "Albeit  she  doth  not  continually  remain  in  avowtry  with 
the  adulterer,  yet,  if  she  be  with  him  and  commit  adultery,  it  is  a  tarrying  within  the 
statute."  And  see  Co.  Litt.  32  h.,  note  10.  [Williams,  .1.  How  does  the  plaintiff 
get  over  the  case  of  HethringUm  v.  Graham,  6  Bingh.  135,  .'i  M.  &  P.  390  i     It  was 

there  held  that  adultery  is  a  liar  to  dower,  although  committed  after  the  husband  and 
wife  have  separated  by  mutual  consent.] 

Wills,  contra(a).  HethringUm  v.  Graham  is  plainly  distinguishable.  Adultery 
alone  is  not  sufficient  to  liar  dower;  there  must  be  elopement.  The  two  i-C(jui  [726] 
sites  must  concur, — adultery  and  voluntary  absence.  In  HithringUm  v.  Graham,  as  in 
all  the  other  cases  in  which  the  dower  has  been  held  to  be  barred,  there  was  a  volun- 
tary absence  from  the  husband.  Here,  the  plea  alleges  that  there  was  no  elopement, 
no  voluntary  absence  ;  but  that  the  wife  was  driven  away  by  her  husband's  cruelty 
and  misconduct,  and  was  always  willing  to  return  to  co  habitation  with  him  if  she 
could  safely  do  so.  The  only  point  raised  in  Hethringlon  v.  Graham  was,  whether  it 
was  necessary  that  there  should  be  a  departure  with  the  adulterer.  [Williams,  J. 
The  court  there  rely  on  the  doctrine  of  Lord  Coke,  and  say  "there  is  direct  authority 
that  all  the  circumstances  mentioned  in  the  statute  need  not  concur  in  form,  provided 
they  do  so  in  substance."  Willes,  .1.  The  Statute  of  Rape,  6  R.  2,  c.  6,  may  throw 
some  light  upon  the  subject.  According  to  Lord  Coke  the  absence  is  "sponte"  even 
though  the  wife  be  taken  away  against  her  will,  provided  she  "after  consent,  and 
remain  with  the  adulterer  without  being  reconciled."  In  that  case  she  is  living  in 
adultery  by  her  own  act.]  In  Viner's  Abridgment,  Dower  (P.),  pi.  9, — translated 
from  Rol.  Abr.  Dower  (P.),  pi.  9, — it  is  said  :  "  If  the  friends  of  the  husband  esloin 
(esloigne)  him  from  his  wife,  so  that  the  wife  does  not  know  what  is  become  of  him, 
and  the  friends  of  the  husband  publish  that  the  husband  is  dead,  and  after  they  pro- 
cure the  wife  to  release  all  marriages  and  interests  which  she  can  have  in  him  as  her 
husband,  and  after  the  wife  by  the  persuasion  of  the  friends  of  the  husband  marries 
with  another  that,  dies,  and  she  takes  another  husband,  to  whom  notice  is  given  that 
the  first  is  living,  but  no  notice  was  given  thereof  to  the  wife,  though  the  wife  lives 
in  adultery,  and  though  the  husband  was  not  out  of  the  realm  or  beyond  sea,  so  that 
the  wife  ought  to  take  notice  that  he  was  living,  yet,  inas-[727]-much  as  she  non 
reliquit  viiuni  sponte,  as  the  statute  says,  but  by  the  persuasion  of  the  friends  of  the 
husband  that  he  was  dead,  and  it  does  not  appear  that  she  ever  knew  that  he  was 
living,  this  is  not  any  such  elopement  as  to  bar  her  of  her  dower.  Mich.  12  .lac. 
between  Green  and  Harvey.  Per  Curiam."  And  see  Bro.  Abr.  Dower,  pi.  12,  citing 
43  E.  3,  fo.  19.  See  also  Bright  on  Husband  and  Wife,  538-541.  In  Sidney  v. 
Sidney,  '■>  V.  Wins.  266,  275,  Lord  Chancellor  Talbot  says:  "As,  in  the  present  case, 
at  the  healing  of  the  cause  the  defendant  has  insisted  upon  what  might  have  been 
very  penal  In  the  plaintiff,  his  wife,  viz.  the  forfeiture  of  her  dower,  the  crime  for 
which  she  might  have  incurred  such  a  penalty  ought  to  !><•  plainly  laid  to  her  charge, 
specified,  and  put  in  issue,  that  she  may  know  what  Idlest  her  defence  upon  :  whereas, 
here,  her  accusation  is  only  general  and  uncertain,  amounting  to  little  else  than  that 
she  has  withdrawn  herself  from  her  husband,  lived  separately  from  him,  and  very 
much  misbehaved  herself  :  nothing  of  which  implies  that  the  plaintiff  has  been  guilty 
of  adultery,  much  less  that  she  has  eloped  from  him  and  gone  away  with  an  adulterer, 
which  alone  would  bar  her  of  her  dower,  supposing  this  were  purely  a  question  of 
dower."  Upon  the  same  principle  it  is  that  a  husband  is  held  liable  for  necessaries 
supplied  in  his  wife  when  compelled  by  his  cruelty  or  misconduct  to  live  apart  from 
him:  see  this  ipiestion  elaborately  discussed  in  Manby  v.  Scott,  I  Siderliu,  109,  Upon 
the  whole,  therefore,  it   is  submitted  that   the  replication  is  a  good  answer  tn  the  plea. 

Hayes,  Serjt.,  in  reply.     The  case  of  HethringUm  v.  QraJiam  has  nut  been  success- 
fully distinguished,      (liyles,  .1.      1    think   it    has.      There,  the   parties   were   separated 

(")  The   points   marked    for  argument    mi    the    pari    of    the    plaintiff  were    as 

follows  ; 

"1.  By  the  Statute  of  Westminster  2,  c.  34,  there  must   be  an  absence  fr the 

husband,  voluntary  mi  the  part  of  the  wife,  as  well  as  ad  nil  cry.  In  bar  dower  : 

"2.   That    the    replication    shews   thai    the   absence    relied  mi  in    the  plea  was  iii  its 

commencement,  and  during  its  continuance,  jnstiliable  ami  involuntary  mi  the  pari   of 

the  plaintiff:   and  that   the  plaintiff  never  left    her  liu   l.nnl,   within  (he  meaning  of  the 

statute,  but  was  driven  away,  and  kept  from  returning,  by  hi-  misconduct." 
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by  mutual  consent :  here,  it  is  alleged  that  [728]  it  would  be  dangerous  for  the  wife 
to  return  to  cohabitation  with  her  husband.]  The  ground  upon  which  the  decision 
proceeded  appears  from  the  close  of  the  judgment, — "The  authorities  above  referred 
to  place  the  forfeiture  of  the  dower  upon  the  fact  of  a  living  from  the  husband  in 
adultery,  and  not  upon  the  circumstances  attending  the  elopement :  and,  as  we  think 
the  good  sense  and  reason  of  the  case  concur  with  these  authorities,  we  hold  the  proper 
construction  of  the  statute  to  be  what  the  words  still  will  warrant,  that,  if  a  woman 
leaves  her  husband  with  her  own  free  will,  and  afterwards  lives  in  adultery,  the  dower 
is  forfeited."  [Byles,  J.  There,  the  wife  remained  away,  when  she  had  an  opportunity 
of  returning :  here,  it  is  alleged  that,  by  reason  of  her  husband's  cruelty,  she  could 
not  return.  How  would  it  be  if  the  wife  commit  adultery  in  her  husband's  house?] 
Lord  Coke,  2  Inst.  436,  commenting  upon  these  words,  "Nisi  virsuus  sponte,  et  absque 
coheritone  ecclesi*  earn  reconciliet,  et  secum  cohabitare  permittat,"  says  :  "Note,  that 
cohabitation  is  not  sufficient  without  reconciliation  made  by  the  husband  sponte,  so  as 
cohabitation  only  in  the  same  house  with  the  husband  availeth  her  not,  a  fortiori 
though  she  remain  with  the  avowtrer  in  any  of  the  lands  or  mannours  of  her  husband, 
yet  she  shall  be  barred  of  her  dower  by  this  branch,  without  the  husband's  free 
reconciliation,  albeit  it  hath  been  otherwise  holden  :  and  the  reason  that  they  yielded, 
is,  because  it  is  no  elopement,  whereas  it  appeareth  before  that  the  words  of  '  reliquerit 
et  abierit'  are  not  of  the  substance  of  the  bar  of  dower,  but  the  adultery,  and  the 
remaining  with  the  adulterer,  as  is  above  said  :  and  albeit  she  and  the  adulterer  remain 
within  any  of  the  lands  or  mannours  of  the  husband,  yet,  the  words  being,  si  uxor 
sponte  reliquerit  et  abierit,  she  hath  left  and  gone  from  her  [729]  husband  in  that 
case,  which  is  a  personal  offence."  [Willes,  J.  Every  fresh  cohabitation  is  a  reconcilia- 
tion :  Rol.  Abr.  Dower  (P.),  pi.  10;  Yin.  Abr.  Dower  (P.),  pi.  10.  Byles,  J.  In 
Fitzherbert's  Natura  Brevium,  p.  149,  it  is  said,  that,  "If  the  wife  elope  from  her 
husband,  and  remain  with  the  adulterer,  she  shall  lose  her  dower ;  but,  if  she  remain 
in  adultery  upon  the  husband's  lands  or  tenements,  she  shall  have  dower,  because  the 
same  is  not  an  elopement."]  The  authority  referred  to,  43  G.  3,  fo.  19  (misprinted 
43  E.  2,  19),  does  not  bear  out  the  passage.  In  Coot  v.  Berty,  12  Mod.  232,  in  dower, 
the  defendant  pleaded  elopement  in  the  wife  :  the  wife  replied  that  her  husband  had 
bargained  and  sold  her  to  the  adulterer ;  and  held  bad  :  and  the  note  goes  on,  "  And 
licence  by  husband  to  wife  to  lie  with  another  man,  cannot  be  pleaded  in  bar  to  an 
action  of  trespass  by  husband  ;  nor  that  she  was  a  notorious  lewd  woman  :  but  these 
matters  may  be  given  in  mitigation  of  damages."  In  Govier  v.  Hancock,  6  T.  E.  603, 
it  was  held  that  a  husband  was  not  bound  to  receive  or  to  support  his  wife  after  she 
had  committed  adultery,  though  he  had  before  committed  adultery  himself,  and  turned 
her  out  of  doors,  without  any  imputation  on  her  conduct.  And  the  court  put  it  on 
the  ground  mentioned  by  Lord  Coke,  Co.  Litt.  32  a.,  that,  "  if  a  wife  go  away  with 
an  adulterer,  she  loses  her  dower."  The  substance  must  be  looked  at,  not  the  mere 
words  of  the  statute  :  if  she  be  not  ravished,  the  eloignnient  of  the  wife  is  sponte. 
The  replication  here  admits  the  adultery  and  its  continuance  without  reconciliation 
until  the  husband's  death. 

Williams,  J.  I  am  of  opinion  that  the  replication  in  this  case  is  bad,  and  that  our 
judgment  must  be  for  the  defendant.  Whatever  might  be  our  notion  as  to  [730]  the 
proper  construction  of  the  statute  in  question,  if  we  had  been  called  upon  to  construe 
it  immediately  after  its  passing,  there  can  be  no  doubt  that  it  received  soon  after  that 
period  an  exposition  which  has  been  uniformly  acted  upon  in  modern  times.  I  refer 
to  the  commentary  of  Lord  Coke  in  2  Inst.  435.  Lord  Coke  not  only  gives  the  con- 
struction of  the  statute,  but  he  grapples  with  the  difficulty  which  the  words  of  it 
present.  He  says  :  "  Albeit  the  words  of  this  branch  [Si  sponte  reliquerit,  et  abieret, 
et  moretur  cum  adultero,  &c]  be  in  the  conjunctive,  yet,  if  the  woman  be  taken  away, 
not  sponte,  but  against  her  will,  and  after  consent,  and  remain  with  the  adulterer 
without  being  reconciled,  &c,  she  shall  lose  her  dower;  for,  the  cause  of  the  bar  of 
her  dower  is  not  the  manner  of  the  going  away,  but  the  remaining  with  the  adulterer 
in  avowtry  without  reconciliation,  that  is  the  bar  of  the  dower."  That  passage  was 
cited  and  received  as  good  law  in  Hdkrimjton  v.  Graham,  6  Bingh.  135,  3  M.  &  P.  399, 
where  the  court  gave  a  considered  judgment.  Although  I  admit  that  Mr.  Wills  has 
shewn  us  that  the  facts  of  that  case  were  different  from  those  now  before  us,  yet  the 
principle  of  the  decision  is  undoubtedly  founded  upon  Lord  Coke's  exposition  of  the 
meaning  of  the  statute.     If  it  be  true,  as  is  there  laid  down,  that  it  is  not  the  manner 
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of  the  going  away,  but  the  remaining  with  the  adulterer  in  avowtry  without  reconcilia- 
tion, that  is  the  bar  of  the  flower,  the  replication  in  the  present  ease  amounts  to  an 
admission  that  she  remained  with  the  adulterer  without  reconciliation,  as  alleged  in 
the  plea.  That  part  of  the  statute,  "  Moretur  cum  adultero,"  has  also  received  an 
exposition  from  the  same  high  authority.  "  Albeit,"  says  Lord  Coke,  p.  436,  "she 
doth  not  continually  remain  in  avowtry  with  the  adulterer,  vet  if  she  lie  with  him  and 
commit  adultery,  it  is  a  tarrying  within  this  statute.  [731]  Also,  if  she  once  remain 
with  the  adulterer  in  avowtry,  and  after  he  keepeth  her  against  her  will,  or  if  the 
avowterer  turn  her  away,  yet  she  shall  be  said  morari  cum  adultero  within  this  act." 
Upon  the  facts,  therefore,  which  stand  admitted  upon  the  pleadings,  it  appears  to  me 
that  the  plaintiff  did  commit  adultery,  and  did  remain  with  the  adulterer  without 
reconciliation,  and  therefore  the  statute  is  a  bar  to  her  claim  to  dower. 

Willes,  J.  I  am  of  the  same  opinion.  The  facts,  as  they  are  alleged  or  stand 
admitted  on  the  pleadings,  are,  that  the  husband  treated  his  wife  badly,  and  she  left 
him,  and  has  ever  since  lived  in  adultery  with  another  man.  Where  a  man  so  conducts 
himself  towards  his  wife  as  to  render  it  unsafe  or  unreasonable  that  she  should  be 
compelled  to  live  with  him,  he  sends  her  forth  with  authority  to  pledge  his  credit  for 
necessaries.  But  still  she  is  bound  to  conduct  herself  properly.  I  must  say  I  do  not 
think  it  can  be  said  in  this  case  that  the  plaintiff's  committing  adultery  was  the  conse- 
quence of  the  husband's  maltreatment  or  misconduct.  It  was  the  result  of  her  yielding 
to  temptation.  Her  right  to  dower  turns  upon  the  construction  of  the  Statute  of 
Westminster  2,  c.  34.  The  question  is  whether,  within  the  words  and  meaning  of 
this  statute,  the  plaintiff  did  consent  and  remain  with  the  adulterer  without  being 
reconciled.  If  she  has  done  that,  she  has  forfeited  her  dower.  I  apprehend  that  the 
record  shews  that  she  has  done  so.  She  has  left  her  husband  without,  as  far  as  appears, 
having  been  taken  away  by  a  third  person  ;  but  she  has  remained  away  and  lived  in 
adultery.  If  one  looks  at  the  Statute  of  Rape  (6  R.  2,  c.  6),  and  this  statute  against 
the  carrying  away  a  religious  against  her  will,  it  will  appear  that  the  word  sponte 
here  is  used  in  contradistinction  to  a  forced  [732]  elopement.  The  best  construction 
of  the  statute  seems  to  be  that  the  leaving  sponte  is  not  of  the  essence  of  the  offence 
which  leads  to  the  forfeiture.  It  is  enough,  if,  having  left  her  husband's  house,  the 
woman  afterwards  commits  adultery.  Nay,  it  has  been  held  that  the  words  "  sponte 
reliquerit,  et  abierit,  et  moretur  cum  adultero,"  are  satisfied  by  the  mere  act  of  adultery, 
without  remaining  any  length  of  time  with  the  adulterer.  That  is  hardly  consistent 
with  the  earlier  construction,  in  8  E.  2,  fo.  272,  which  appears  to  have  held  the  words 
"shall  willingly  leave  her  husband"  to  be  material.  The  case  is  sufficiently  set  out 
in  Rol.  Abr.  Dower  (P.),  pi.  11,  and  in  the  corresponding  part  of  Viner, — "If  a  woman 
elopes  into  another  county,  and  lives  in  adultery  in  a  manor  that  is  of  the  joint  purchase 
of  the  baron  and  feme,  without  being  reconciled,  yet  this  shall  not  bar  her  of  her 
dower,  because  the  baron  is  to  see  that  none  such  live  within  his  land."  But  that 
impression  was  afterwards  corrected  :  for,  we  find  it  laid  down  by  Lord  Coke,  2  Inst. 
•135,  referring  to  the  \  car  Hook,  -13  E.  3,  fo.  I1.),  that,  "albeit  the  words  of  this  branch 
lie  in  the  conjunctive,  yet  if  the  woman  be  taken  away  not  sponte,  but  against  her 
will,  and  after  consent,  and  remain  with  the  adulterer  without  being  reconciled,  &c., 
she  shall  lose  her  dower  ;  for  the  cause  of  the  bar  of  her  dower  is,  not  the  manner  of 
the  going  away,  but  the  remaining  away  with  the  adulterer  in  avowtry  without  recon- 
ciliation, that  is  t lie  bar  of  the  dower."  Other  passages  in  2  Inst,  are  to  the  same 
effect.  Commenting  on  the  words  "moretur  cum  adultero,"  Lord  Coke  says,  p.  436, 
— "Albeit  she  doth  not  continually  remain  in  avowtry  with  the  adulterer,  yet  if  she 
be  with  Inn:  and  commit  adultery,  it  is  a  tarrying  within  the  statute.  Also,  if  she 
once  remain  with  the  adulterer  in  avowtry,  and  after  he  keep  her  against  her  will,  or, 
if  the  avow[733]-tercr  turn  her  away,  yet  she  shall  be  said  inorari  ruin  adultero 
within  this  act.  If  the  wife  doth  elope  from  her  husband's  house  of  habitation,  and 
commit  adultery  in  any  other  the  lands  or  mannours  of  her  husband,  this  without  the 
free  reconciliation  of  the  husband  is  within  the  purview  of  this  statute."  Now,  see 
what  he  says  upon  the  next  branch  of  the  statute.  Commenting  on  the  words  "Nisi 
vir  sponte,  &c,"  he  sayB :  "  Note,  that  cohabitation  is  not  sufficient  without  reconcilia 
tion  made  by  the  husband  sponte,  so  as  cohabitation  only  in  the  same  house  with  the 
husband  availeth  her  not  ;  ;i  fortiori,  though  she  remain  with  the  avowterer  in  any  of 
the  lands  or  mannours  of  her  husband,. yet  she  shall  be  barred  of  her  dower  by  this 
bianeh,  without  the  husband's  free  reconciliation,  albeit  it  hath  been  otherwise  holden : 
C.  P.  xx.— 21 
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and  the  reason  that  they  yielded  is  because  it  is  no  elopement,  whereas,  it  appeareth 
before  that  the  words  of  reliquerit  et  abierit  are  not  of  the  substance  of  the  bar  of 
dnwer,  but  the  adultery,  and  the  remaining  with  the  adulterer,  as  is  above  said  ;  and 
albeit  she  and  the  adulterer  remain  within  any  of  the  lands  or  mannours  of  the  husband, 
yet  (the  words  being,  si  uxor  sponte  reliquerit  et  abierit)  she  hath  left  and  gone  from 
her  husband  in  that  case,  which  is  a  personal  offence."  I  think  it  is  impossible  more 
distinctly  to  lay  down  the  law  to  be  that,  if  the  wife  leaves  her  husband's  house,  no 
matter  from  what  cause,  and  commits  adultery,  the  penaltj'  imposed  by  the  statute 
attaches. 

Byles,  J.  I  have  nothing  to  add,  except  this,  that  my  acquiescence  in  the  judg- 
ment of  the  court  reposes  on  the  deference  one  is  always  bound  to  pay  to  the  opinions 
of  that  very  eminent  lawyer  Lord  Coke.  I  agree  with  the  rest  of  the  court  in  thinking 
that  the  [734]  present  case  is  not  to  be  distinguished  from  those  which  he  puts  in  the 
passages  referred  to. 

Keating,  J.,  concurred. 

Judgment  for  the  defendant  (a). 

Leakey  and  Others  v.  Lucas  and  Others.     June  20th,  1861. 

[Affirmed  in  Exchequer  Chamber,  14  C.  B.  N.  S.  491.] 

The  declaration, — after  reciting  that  certain  persons  intended  to  apply  to  parliament 
for  leave  to  bring  in  a  bill  for  making  and  maintaining  waterworks,  and  incorporating 
a  company  for  the  supply  of  water, — set  out  an  agreement  between  the  plaintiffs 
(an  engineer  and  solicitors)  and  the  defendants  (contractors),  whereby  it  was  agreed 
that  the  defendants  should  be  the  contractors  to  do  the  proposed  works,  and  should 
provide  the  parliamentary  deposit,  and  that,  in  the  event  of  the  intended  act  not 
being  obtained,  the  defendants  should  pay  a  sum  not  exceeding  3001.  towards  the 
expenses  in  endeavouring  to  obtain  the  act ;  and  that  the  plaintiffs  should  not  make 
any  charge  for  work  done  or  money  paid  against  the  provisional  directors  of  the 
intended  company,  or  beyond  the  said  3001.  against  the  defendants. — Plea,  that  the 
plaintiffs,  having  incurred  costs  to  the  amount  of  3001.  in  endeavouring  to  obtain  the 
act,  refused  to  continue  and  ceased  from  continuing  such  endeavours,  on  the  ground 
that  no  one  would  provide  them  with  funds  to  pay  the  counsel's  fees,  whereupon  it 
became  necessary  that  the  bill  should  be  lost  for  want  of  further  prosecution,  or  that 
the  defendants  should  prosecute  it ;  and  that  the  defendants  accordingly  employed 
other  solicitors  for  that  purpose,  and  in  so  doing  incurred  costs  to  an  amount  greatly 
exceeding  3001.,  but  that  the  bill  was  thrown  out.  The  plea  concluded  with  a 
general  averment  that  all  things  had  happened  to  entitle  the  defendants  to  employ 
the  last-mentioned  solicitors,  and  to  make  the  said  payment  a  performance  by  the 
defendants  of  the  agreement  so  far  as  related  to  the  3001.: — Held,  that  the  plea 
was  a  good  answer  to  the  action, — the  continuance  by  the  plaintiffs  of  all  reasonable 
endeavours  to  obtain  the  bill  being  a  condition  precedent  to  their  right  to  call  upon 
the  defendants  for  the  3001.,  and  the  plea  shewing  that  they  had  failed  to  use  such 
endeavours. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the 
making  of  the  agreement  thereinafter  mentioned,  it  was  intended  by  divers  persons 
that  application  should  be  made  to  parliament  in  the  then  ensuing  session,  that  is  to 
say,  in  the  session  of  [735]  parliament  which  was  held  in  the  23rd  and  24th  years  of 
the  reign  of  Her  Majesty  Queen  Victoria,  for  leave  to  bring  in  a  bill  for  making  and 
maintaining  waterworks  for  the  supply  of  the  inhabitants  of  divers  places  in  the 
county  of  Kent  with  water,  and  for  incorporating  a  company  wTith  all  necessary 
powers  for  that  purpose,  and,  amongst  other  things,  for  authorizing  the  making  and 
constructing  of  a  wharf,  engine-house,  pumping-station,  and  divers  reservoirs,  cuts, 
trenches,  pipes,  aqueducts,  and  other  works  necessary  and  proper  for  the  said  under- 

(a)  There  was  a  third  replication  (upon  which  issue  was  taken),  to  the  following 
effect: — "That,  after  the  supposed  departure,  the  said  John  Woodward  willingly, 
and  without  the  coercion  of  the  Church,  reconciled  himself  to  the  plaintiff,  and  per- 
mitted her  to  re-cohabit  with  him." 
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taking:   That  thereupon,  by  an  agreement   in  writing,  bearing  date   the    1-tth   of 

January,  18(10,  then  made  by  the  defendants  and  the  plaintiffs,  it  was  agreed  between 
the  defendants  (therein  described  as  contractors),  the  plaintiff  Alfred  Meeson  (therein 
described  as  civil  engineer),  anil  the  other  plaintiffs  (therein  described  as  solicitors), 
for  the  proposed  waterworks,  that,  provided  the  said  intended  act  of  parliament  should 
be  obtained,  the  defendants  should  carry  out  the  whole  of  the  said  works,  and  that 
the  price  to  be  paid  to  the  said  contractors  for  the  pipes  to  be  provided  and  fixed 
complete,  including  all  charges,  should  be  111.  per  ton,  and  that  the  said  contractors 
should  perform  the  remainder  of  the  works  of  every  description  that  should  be 
required  to  be  done  at  prices  in  the  same  proportion,  such  last-mentioned  prices  to 
be  settled  by  the  plaintiff  Alfred  Meeson  in  case  any  dispute  concerning  the  same 
should  arise ;  and  that  the  said  contractors  should  take  payment  for  the  said  works 
as  follows,  that  is  to  say,  one  eighth  of  the  amount  in  paid  up  shares  of  the  said 
intended  company,  and  the  remainder  in  cash  ;  and  that  the  said  contractors  should 
provide  the  parliamentary  deposit,  which  should  be  returned  to  them  in  full  at  the 
earliest  period;  and  that,  in  the  event  of  the  said  intended  act  of  parliament  nut 
being  obtained,  the  said  [736]  contractors  should  pay  a  sum  not  exceeding  3001. 
towards  the  expenses  in  endeavouring  to  obtain  the  said  act;  and  that  the  said 
engineer  and  solicitors  should  not  make  any  charge  for  work  done  or  money  paid 
against  the  provisional  directors  of  the  said  intended  company,  or  beyond  the  said 
3001.  as  aforesaid  against  the  said  contractors  ;  but  that  nothing  in  the  said  agreement 
should  prevent  the  said  solicitors  and  engineer  from  receiving  their  proper  charges 
out  of  the  funds  of  the  said  intended  company:  Averment,  that  the  said  intended 
act  of  parliament  had  never  been  obtained,  and  that  all  matters  and  things  had  been 
done  and  had  happened,  and  all  times  had  elapsed  necessary  to  entitle  the  plaintiffs 
In  maintain  this  action,  and  to  recover  from  the  defendants  the  said  sum  of  3001.,  yet 
the  defendants  had  not  paid  the  said  sum,  or  any  part  thereof,  &c. 

Second  plea  to  the  first  count, — that,  after  the  making  of  the  said  agreement,  and 
while  the  defendants  and  the  plaintiffs  were  prosecuting  in  parliament  the  said  bill, 
and  before  it  was  known  whether  the  said  bill  would  or  would  not  be  passed  into  an 
act,  the  plaintiffs  James  Shirley  Leakey,  George  Chapman,  and  Charles  Harwood 
Clarke,  having  incurred  costs  to  the  amount  of  3001.  in  endeavouring  to  obtain  the 
said  act,  refused  to  continue  and  ceased  from  continuing  such  their  endeavours,  and 
did  not  nor  would  make  any  further  endeavour  to  obtain  the  said  act,  upon  the  ground 
that  no  one  would  provide  them  with  funds  to  pay  counsel's  fees  and  fees  of  the 
Houses  of  Parliament ;  whereupon  it  became  necessary  either  that  the  said  act  she  mid 
be  lost  for  want  of  further  prosecution  of  the  said  bill,  or  that  the  defendants  should 
prosecute  the  same;  and  thereupon  the  defendants  necessarily  employed  other  solicitors, 
to  wit,  Messrs.  Gregory  &  Co.,  to  prosecute  the  said  bill,  and  thereby  endeavour  to 
[737]  obtain  the  said  act,  and  did  by  the  said  Messrs.  Gregory  &  Co.  as  their  solicitors 
reasonably  prosecute  the  said  bill  in  parliament,  and  thereby  reasonably  endeavour  to 
obtain  the  said  act,  until  the  said  bill  was  thrown  out  in  the  House  of  Lords  and  was 
lost,  and  the  obtaining  of  the  said  act  became  impossible:  That,  in  and  by  their  said 
endeavours,  the  defendant  incurred  and  became  Liable  to  pay  divers  costs  and  charges 
to  the  said  Messrs.  I  Iregory  &  Co.  for  work  done  ami  disbursements  made  by  the  said 
Messrs.  I  rregory  &  Co.  for  the  defendants,  at  their  request,  in  and  about  so  prosecuting 
the  said  bill  and  endeavouring  to  obtain  the  said  act,  amounting  to  a  large  sum, 
exceeding  3001.,  to  wit,  6971.  3s.,  which  last-mentioned  sum,  after  the  said  bill  was 
lost  as  aforesaid,  and  before  this  suit,  the  defendants  paid  to  the  said  Messrs.  Gregory 
&  Co.,  such  payment  being  a  payment  made  by  the  defendants  towards  the  expenses 
in  endeavouring  to  obtain  the  said  act  according  to  and  in  fulfilment  and  performance 
of  their  said  agreement:  That  the  said  expenses  which  they  so  paid  to  the  amount  of 
3H01.  and  upwards  were  necessary  and  reasonable  expenses,  and  were  incurred  by 
I  n  of  the  said  plaintiffs  James  Shirley  Leakey,  George  Chapman,  and  Charles 
llarwood  Clarke  having  ceased  and  omitted  to  endeavour  to  obtain  the  said  act  as 
■aid:    That    the    said    James    Shirley    Leakey,    George    Chapman,    and    Charles 

Barwood  Clarke  so  ceased  and  omitted  as  aforesaid  without  the  consent  and  against 

the   will   of   the   defendants:    And   that   all   things  necessary    happened    In  entitle  the 

defendants  to  employ  the  said  Messrs.  Gregory  a  Co.  as  aforesaid,  and  by  them  to  en 
dearour  to  obtain  the  said  act  as  aforesaid,  and  to  make  the  said  payment  a  performance 
by  the  defendants  of  the  said  agreement  so  far  as  it  related  to  the  said  sum  of  3001. 
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The  plaintiffs  demurred  to  the  second  plea,  the  [738]  ground  of  demurrer  stated 
in  the  margin  being,  "  that  the  alleged  payment  by  the  defendants  to  the  said  Messrs. 
Gregory  &  Co.  was  no  performance  by  the  defendants  of  their  said  agreement  with 
the  plaintiffs."     Joinder. 

Mellish,  Q.  C,  for  the  plaintiffs  (a)1.  The  question  is,  whether  it  is  a  condition 
precedent  to  the  plaintiffs'  right  to  recover  the  3001.,  that  they  should  have  incurred, 
or  been  willing  to  incur,  all  the  expenses  of  soli-[739]  citing  the  bill  until  it  was 
obtained  or  rejected,  or  whether  they  are  not  entitled  in  any  event  to  call  upon 
the  defendants  for  contribution  to  the  extent  stipulated  for.  The  plea  admits  that 
expenses  have  been  incurred  by  the  plaintiffs  exceeding  3001.  If  the  carrying  on  the 
matter  to  a  termination  one  way  or  the  other  was  intended  to  be  a  condition  precedent, 
it  would  have  been  easy  so  to  express  it. 

Kay  (with  whom  was  Bovill,  Q.  C),  contra  (a)2.     The  plea  in  substance  amounts  to 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"That  the  second  plea  is  bad,  because  the  agreement  give  the  plaintiffs  a  right  to 
claim  payment  of  the  3001.  in  the  event  of  the  bill  being  thrown  out  by  the  legislature 
for  some  other  cause  than  the  plaintiffs'  default,  after  they  had  incurred  costs  to  the 
amount  of  3001.  in  endeavouring  to  obtain  the  act : 

"That  the  agreement  did  not  bind  the  |  laintiffs  to  find  funds  for  the  prosecution 
of  the  bill  until  its  rejection  by  the  legislature : 

"That  the  plea  confesses  the  happening  of  the  contingency  upon  which  the 
defendants'  liability  to  pay  the  3001.  depended,  without  avoiding  the  effect  of  such 
confession  : 

"That  the  costs  and  expenses  of  the  defendants  in  and  about  prosecuting  the  bill 
after  the  plaintiffs'  refusal  to  proceed  further  in  the  matter,  were  incurred  solely  on 
the  defendants'  behalf ;  and  the  payment  of  such  expenses  to  Messrs.  Gregory  &  Co. 
cannot  be  set  against  the  3001.  already  incurred  and  expended  by  the  plaintiffs  in 
endeavouring  to  obtain  the  act,  and  of  which  the  defendants  had  the  benefit  in  their 
further  prosecution  of  the  bill : 

"That  it  is  not  expressly  provided  by  the  agreement,  nor  is  it  implied  by  its 
terms,  that  such  a  payment  as  that  alleged  in  the  plea  to  have  been  made  by  the 
defendants  should  be  a  payment  or  equivalent  to  a  payment  of  the  3001.  to  the 
plaintiffs : 

"  That  it  is  not  stated  in  the  plea  either  that  the  plaintiffs  assented  to  such  pay- 
ment being  made  to  Messrs.  Gregory  &  Co.  on  the  plaintiffs'  behalf  or  otherwise, 
or  that  the  plaintiffs  accepted  it  as  a  payment  in  performance  of  the  defendants' 
agreement : 

"That  the  plea  cannot  consistently  with  the  rules  of  pleading  be  read  as  a  plea  of 
the  plaintiffs'  non-performance  of  the  agreement;  but  that,  if  it  can  be  so  read,  it  is 
bad,  for  that  the  plea  confesses  the  plaintiff's'  performance  of  the  agreement  and  the 
happening  of  the  contingency  upon  which  the  defendants'  liability  depended,  and 
alleges  nothing  in  avoidance  thereof : 

"  And  that  the  plea  admits  the  performance  of  the  agreement  by  the  plaintiffs,  and 
an  enjoyment  of  such  performance  by  the  defendants." 

(a)'2  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"That  the  declaration  states  the  legal  effect  of  the  agreement,  and  nothing  is  to  be 
assumed  in  favour  of  the  plaintiffs  beyond  what  they  allege  ;  and  that  the  legal  effect 
is,  not  that  the  defendants  are  to  pay  3001.  to  the  plaintiffs  absolutely,  but  that  they 
are  to  pay  it  towards  the  expenses  : 

"That  the  plaintiffs  might  have  earned  the  3001.  by  doing  all  the  work  ;  but  that, 
if  others  did  the  work  on  the  defendants'  retainer,  there  is  no  reason  why  the  defen- 
dants should  not  pay  the  others,  especially  when  the  necessity  for  employing  others 
was  occasioned  by  the  plaintiffs'  default: 

"That  the  agreement  does  not  mean  that  the  solicitors  might  first  incur  costs  to 
the  amount  of  3001.,  and  then  throw  up  the  bill,  and  retain  a  right  to  the  3001.  though 
they  placed  the  defendants  in  the  position  of  necessarily  losing  the  bill  or  prosecuting 
it  at  their  own  expense  : 

"That,  so  far  from  the  plaintiffs  being  entitled  to  sue  the  defendants  for  3001.,  it 
is  more  reasonable  that  the  defendants  should  sue  such  of  the  plaintiffs  as  are  solicitors 
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a  plea  of  performance.  The  agreement,  which  is  entered  into  between  contractors, 
[740]  engineers,  and  solicitors,  with  reference  to  a  scheme  in  which  all  were  interested, 
stipulates  what  each  of  them  is  to  do.  The  defendants  on  their  part  contract  to  pay 
3001.  towards  the  expenses  of  soliciting  and  obtaining  the  proposed  act.  The  plea 
states,  that,  before  it  was  known  whether  the  bill  would  or  would  not  be  passed  into 
an  act,  the  plaintiffs  refused  to  continue  their  endeavours  to  obtain  the  act,  upon  the 
ground  that  no  one  would  furnish  them  funds  to  pay  the  necessary  fees ;  and  that  the 
defendants  thereupon  necessarily  employed  other  solicitors  to  prosecute  the  bill  and 
endeavour  to  obtain  the  act,  and  did  so  prosecute  the  bill  until  it  was  thrown  out  and 
lost ;  and  that,  in  so  doing,  they  incurred  costs  to  the  solicitors  so  employed  by  them 
to  an  amount  far  exceeding  the  sum  they  agreed  to  pay.  Having  thus  paid  the  3001. 
in  one  direction,  there  is  no  pretence  for  calling  upon  them  to  pay  it  over  again.  The 
agreement  does  not  state  to  whom  the  3001.  was  to  be  paid :  but,  generally,  that  the 
defendants  "  should  pay  a  sum  not  exceeding  3001.  towards  the  expenses  in  endeavour- 
ing to  obtain  the  act.  For  what  do  they  contract  to  pay  that  sum  I  For  doing  the 
work  necessary  to  the  obtaining  or  endeavouring  to  obtain  the  act :  and  they  are  to 
pay  it  only  in  the  event  of  the  plaint  ills'  bona  tide  attempting  to  obtain  the  act,  and 
[741]  from  no  default  or  neglect  of  their  own  failing  to  do  so.  The  general  averment 
at  the  end  makes  the  plea  abundantly  sutlicient.  In  Thorpe  v.  Thorpe,  1  Salk.  171, 
Holt,  C.  J.,  says :  "  In  all  executory  contracts,  if  the  agreement  be  that  one  shall  do 
an  act  and  for  the  doing  thereof  the  other  shall  pay,  the  doing  of  the  act  is  a  condition 
precedent  to  the  payment,  and  the  party  who  is  to  pay  shall  not  be  compelled  to  part 
with  his  money  till  the  thing  be  performed  for  which  he  is  to  pay.  But,  if  a  day  be 
appointed  for  payment  of  the  money,  and  the  day  is  to  happen  before  the  thing  can  be 
performed,  an  action  may  be  brought  for  the  money  before  the  thing  be  done  ;  for,  it 
appears  the  party  relied  upon  his  remedy  upon  the  contract,  and  intended  not  to  make 
the  performance  a  condition  precedent.  Where,  however,  a  certain  day  of  payment  is 
appointed,  and  that  day  is  to  happen  subsequent  to  the  performance  of  the  thing  to 
he  done  by  the  contract,  in  such  performance  is  a  condition  precedent,  and  must  be 
averred  in  an  action  for  the  money  :  and  some  books  which  are  to  the  contrary  are  not 
law  ;  for,  every  man's  bargain  ought  to  be  performed  as  he  intended  it." 

Mellish,  in  reply.  The  context  clearly  shews  that  the  3001.  was  to  be  paid  to  the 
plaintiffs.  Their  employment  of  Messrs.  Gregory  &  Co.  was  the  defendants'  own 
voluntary  act.  Their  liability  to  them,  therefore,  can  be  no  answer  to  the  plaintiffs' 
claim  under  this  agreement. 

WILLIAMS,  -J.  I  am  of  opinion  that  the  plea  is  a  good  one,  and  that  our  judg- 
ment must  be  for  the  defendants.  The  declaration, — after  reciting  that  certain  persons 
intended  to  apply  to  parliament  for  leave  to  bring  in  a  bill  for  making  and  maintaining 
waterworks,  and  incorporating  a  company  for  (he  supply  of  [742]  water, — sets  out  the 
agreement  upon  which  the  action  is  founded.  The  material  terms  of  the  agreement 
arc,  that  the  defendants  should  be  the  contractors  to  do  the  proposed  works,  and  should 
provide  the  parliamentary  deposit.  Thus  far  the  agreement  contemplates  the  advan- 
tages to  be  derived  by  all  parties  from  the  passing  of  the  act.  Then  conies  the  part 
of  il  which  has  reference  to  what  shall  lie  done  if  the  application  to  parliament  should 
be  unsuccessful, — "and  that,  in  the  event  of  the  intended  act  not  being  obtained,  the  con- 
I  ractors  (the  defendants)  should  pay  a  sum  not  exceeding  3001.  towards  the  expenses  in 
endeavouring  to  obtain  the  said  ad  ;"and  that  the  engineer  and  solicitors  (the  plaintiffs) 
should  not  make  any  charge  for  work  done  or  money  paid  against  the  provisional 
directors  of  the  said  intended  company,  or  beyond  the  said  3001.  against  the  defendants  ; 
but  that  nothing  in  the  said  agreement  should  prevent  the  saiil  solicitors  and  engineer 
from  receiving  their  proper  charges  out  of  the  funds  of  the  said  intended  company. 

The  agree nt,  therefore,  appeals  to  amount  to  this, — that  the  plaintiffs  undertake 

the  labour  of  soliciting  the  hill,  and  that,  in  the  event  of  the  application  for  it  failing, 
I  hey  are   to  make   no  charge  for  their  work   or  pecuniary  expenditure  upon  any  one 

for  the  excess  above  3001.  which  the  defendants  have  had  to  pay  ;  for,  thai  the  agree- 
niciil  means  that  .".(ml.  was  to  be  the  limit  of  (he  defendants'  liability,  and  the  default 
of  the  solicitors  has  thrown  on  the  defendants  the  necessity  of  paying  more: 

"  And  that,  if  the  agreement    means    that    the    bill  was    to    he    prosecuted,  ami  that 

the  defendants  were  not  to  pay  more  than  301)1.,  it  musl  he  implied  that  any  necessary 

excess  above  that  sum  was  to  lie  borne  liy  the  plaiutill's." 
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else,  and  upon  the  defendants  only  to  the  extent  of  3001.  The  real  contest  is,  whether  the 
meaning  of  the  agreement  is  that  the  plaintiffs  were  to  make  all  advances, — to  provide 
the  sinews  of  war, — for  carrying  on  the  work  of  soliciting  the  bill,  or  were  merely  to 
give  their  personal  exertions  towards  the  attainment  of  the  common  object.  It  appears 
to  me,  that,  inasmuch  as  nothing  is  said  about  providing  funds  from  any  other  quarter, 
and  the  agreement  stipulates  that  it  is  only  in  the  event  of  their  efforts  to  obtain  the 
act  being  unsuccessful  that  the  plaintiffs  were  to  call  upon  the  defendants  [743]  for 
3001.,  they  (the  plaintiffs)  were  bound  to  make  all  proper  endeavours  and  to  provide 
the  pecuniary  means  for  that  purpose.  Upon  these  facts,  therefore,  appearing  upon 
the  record,  I  am  of  opinion  that  the  plaintiffs  have  not  entitled  themselves  to  demand 
the  3001 ,  because  that  sum  was  only  to  become  payable  to  them  in  the  event  of  their 
having  used  their  best  endeavours  to  get  the  act,  and  failing.  The  event  has  not 
happened  which  was  to  entitle  them  to  call  upon  the  defendants  for  the  3001.  The 
question  then  arises,  whether  it  is  sufficiently  alleged  that  the  plaintiffs  were  wrong  in 
ceasing  to  continue  their  labours  in  soliciting  the  bill.  The  plea  alleges  that  the 
plaintiffs,  having  incurred  costs  to  the  amount  of  3001.  in  endeavouring  to  obtain  the 
act,  refused  to  continue  and  ceased  from  continuing  such  endeavours,  on  the  ground 
that  no  one  would  provide  them  with  funds  to  pay  the  requisite  fees,  whereupon  it 
became  necessary  that  the  bill  should  be  lost  for  want  of  further  prosecution,  or  that 
the  defendants  should  prosecute  it ;  and  that  they  accordingly  employed  other  solicitors 
for  that  purpose,  and,  in  so  doing,  incurred  costs  to  an  amount  exceeding  3001.,  but 
that  the  bill  was  thrown  out.  1  think  it  does  sufficiently  appear  that  the  plaintiffs 
ceased  to  solicit  the  bill  without  having  made  reasonably  sufficient  endeavours  to 
obtain  the  act,  and  consequently  that  the  condition  precedent  to  their  right  to  claim 
the  3001.  from  the  defendants  never  was  performed  by  them. 

Willes,  J.  I  am  of  the  same  opinion.  In  order  to  sustain  their  plea,  the  defen- 
dants must  be  prepared  to  prove  that  there  were  some  steps  necessary  to  be  taken  by 
the  plaintiffs  in  endeavouring  to  obtain  the  bill  which  they  omitted  to  take. 

Byles,  J.  I  am  of  the  same  opinion.  The  allegation  [744]  in  the  plea,  that  the 
plaintiffs  did  not  nor  would  make  any  further  endeavour  to  obtain  the  said  act,  upon 
the  ground  that  no  one  would  provide  them  with  funds  to  pay  counsel's  fees,  &c, 
whereupon  it  became  necessary  either  that  the  bill  should  be  abandoned,  or  that  the 
defendants  themselves  should  take  up  the  prosecution  of  it,  is  a  very  material  allega- 
tion. The  plaintiffs  in  effect  say,  if  anybody  will  supply  the  funds,  we  will  goon; 
otherwise,  we  will  abandon  the  bill.  Tire  conduct  of  the  plaintiffs  compelled  the  defen- 
dants to  adopt  the  course  they  did. 

Keating,  J.  I  have  entertained  some  doubt :  but,  upon  the  whole,  I  concur  with 
the  rest  of  the  court.  The  fair  construction  of  the  agreement,  I  think,  is,  that  the 
plaintiffs  did  undertake  to  do  all  that  was  necessary  to  obtain  the  act.  If  that  were 
not  so,  one  can  hardly  see  the  necessity  for  an  agreement  at  all.  The  plea,  therefore, 
which  alleges  that  reasonable  efforts  to  obtain  the  bill  were  not  made,  appears  to  me 
to  be  a  good  answer. 

Judgment  for  the  defendants. 

[745]     Buckmaster  and  Another  v.  Russell.     June  -1st,  1861. 

[S.  C.  8  Jur.  N.  S.  155.     Adopted,  Chasemore  v.  Turner,  1875,  L.  P.  10  (j.  B.  522. 
See  Langrish  v.  Waits,  [1903J  1  K.  B.  643.] 

In  answer  to  an  application  for  a  debt  barred  by  the  Statute  of  Limitations,  the 
defendant  wrote, — "I  have  received  a  letter  from  Messrs.  P.  &  L.,  solicitors, 
requesting  me  to  pay  you  an  account  of  401.  9s.  6d.  I  have  no  wish  to  have  any- 
thing to  do  with  the  lawyers  :  much  less  do  I  wish  to  deny  a  just  debt.  I  cannot, 
however,  get  rid  of  the  notion  that  my  account  with  you  was  settled  in  1851  :  hut 
as  you  declare  it  was  not  settled,  I  am  willing  to  pay  you  101.  per  annum  until  it 
is  liquidated.  Should  this  proposal  meet  with  your  approbation,  we  can  make 
arrangements  accordingly:" — Held,  that  this  was  not  such  an  absolute  unqualified 
acknowledgment  and  unconditional  promise  to  pay  as  to  take  the  case  out  of  the 
Statute  of  Limitations. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never  indebted,  and  the 
statute  of  limitations. 
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The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  Middlesex  after  last 
Hilary  Term,  when  a  question  arose  as  to  whether  a  letter  written  by  the  defendants 
to  the  plaintiffs,  in  answer  to  one  which  he  had  received  from  the  plaintiffs'  solicitors 
demanding  payment  of  the  alleged  debt,  was  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute.     The  defendant's  letter  was  as  follows  : — ■ 

"  Dennington,  Barnstaple,  Devon, 
"April  2nd,  1860. 

"  Gentlemen, — I  have  received  a  letter  from  Messrs.  Peard  &  Langdon,  solicitors, 
of  Barnstaple,  requesting  me  to  pay  you  an  account  of  401.  9s.  6d.  I  have  no  wish 
to  have  anything  to  do  with  the  lawyers  ;  much  less  do  I  wish  to  deny  a  just  debt. 
I  cannot,  however,  get  rid  of  the  notion  that  my  account  with  you  was  settled  when 
I  left  the  army  in  1851.  But,  as  you  declare  it  was  not  settled,  I  am  willing  to  pay 
you  101.  per  annum  until  it  is  liquidated.  Should  this  proposal  meet  with  your 
approbation,  we  can  make  arrangements  accordingly.  "  R.  B.  Russell." 

The  proposal  did  not  meet  the  approbation  of  the  plaintiffs ;  but  their  reply  was 
not  put  in  at  the  trial.     This  action  was  commenced  in  July,  18G0, — 

A  verdict  having  been  found  for  the  defendant,  with  leave  to  the  plaintiffs  to  move 
to  enter  a  verdict  for  them  for  261.  10s., 

[746]  Parry,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Karslake,  Q.  C,  now  shewed  cause.  The  letter  was  not  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute.  In  Tanner  v.  Smart,  6  B.  &  C.  603,  9  1). 
&  R.  549,  "  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I  can,"  was 
held  not  to  be  a  sufficient  acknowledgment,  in  the  absence  of  proof  of  the  defendant's 
ability  to  pay.  In  Backhaul  v.  Marriott,  1  Hurlst.  &  N.  234,  in  answer  to  an  application 
for  payment  of  a  debt,  the  defendant  wrote  as  follows  : — "  I  do  not  wish  to  avail  myself 
of  the  Statute  of  Limitations  to  refuse  payment  of  the  debt.  I  have  not  the  means 
of  paying,  and  must  crave  a  continuance  of  your  indulgence.  My  situation  as  clerk 
does  not  afford  me  the  means  of  laying  by  a  shilling :  but,  in  time,  I  may  reap  the 
benefit  of  my  services  in  an  augmentation  of  salary  that  may  enable  me  to  propose 
some  satisfactory  arrangement.  I  am  much  obliged  to  you  for  your  forbearance  :  " 
and  it  was  held  that  this  was  no  sufficient  acknowledgment  or  promise  to  take  the 
case  out  of  the  statute.  And  this  was  affirmed  on  appeal :  2  Hurlst.  &  N.  196.  The 
same  principle  was  laid  down  in  Smith  v.  Thome,  18  Q.  B.  134.  T.  owed  P.  &  Co., 
before  their  bankruptcy,  2751.,  as  surviving  partner  of  T.,  Y.,  &  Y.,  and  65651.  due 
independently  of  that  partnership.  As  part  security  for  the  latter  debt,  he  had  given 
P.  &  Co.  a  mortgage  for  50001.  The  plaintiff,  the  official  assignee  of  P.  &  Co.,  wrote 
to  T., — "By  the  books  of  the  bankrupts,  there  is  a  balance  of  2751.,  standing  against 
you,"  and  requested  immediate  payment.  T.  replied, — "You  have  no  occasion  to 
blame  yourself  respecting  any  claim  on  me  from  the  estate  of  P.  &  Co.  The  matter 
has  been  arranged  with  the  assignees  here  [Sheffield] ;  and  at  the  last  [747]  meeting 
it  was  arranged  that  I  should  pay  4501.  on  the  20th  of  May,  4501.  on  the  20th  of 
August,  4501.  on  the  20th  of  November,  and  4501.  on  the  20th  of  February  next; 
after  which  1  am  in  hopes  that  I  shall  be  able  to  transfer  the  50001.  mortgage,  to 
enable  me  to  clear  off  the  whole  that  may  be  standing  against  me."  It  was  admitted 
that  the  instalments  of  4601.  were  to  be  paid  in  respect  of  the  debt  of  65651.,  that  the 
mortgage  mentioned  in  the  letter  was  the  mortgage  for  50001.  given  as  part  security 
fen-  that  debt,  that  the  :_'75l  mentioned  by  the  official  assignee  was  the  debt  due  to 
1'-  &  Co.  from  T.  as  surviving  partner  of  T.,  Y.,  .V  Y.,  and  that  T.  had  paid  nil'  the 
65651.  before  the  present  act  inn  was  brought  against  the  defendants,  his  executors. 
It  was  held,  on  error  and  hill  of  exceptions,  that  the  judge  was  right  in  directing  the 
jury  that  the  two  letters  did  not  amount  to  a  sufficient  acknowledgment  or  promise 
in  take  the  debt  of  2751.  nut  of  the  statute  of  limitations,  the  letter  not  containing 
any  absolute  acknowledgment  of  a  debt,  or  unqualified  promise  in  pay,  but  only 
expressing  <i  hope,  thai,  nn  the  transfer  of  the  mortgage,  T.  might  be  able  in  clear  nil' 
the  whole  that  might  be  standing  against  him.  Parke,  1!.,  giving  the  judgment  of 
the  court  of  error,  Bays:  "There  has  been  mi  question,  since  Tanner  \.  Smart,  that  an 
acknowledgment  of  .-i  debt  must,  in  order  in  take  it  nut  of  tl Deration  of  the  Stat ute 

of   Limitations,  be  sufficient  to  support  the  promise  laid  In  the  declaration,  namely,  to 

pay  on  request.    By  stat.  9  (!.  I,  c.  14,  that  acknowledgment  must  now  be  in  writing; 
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but  it  must  still  support  a  promise  to  pay  on  request,  either  by  shewing  on  the  face  of 
it  an  unconditional  promise  to  pay,  or  by  the  collateral  fact  of  the  performance  of  the 
condition  or  the  occurrence  of  the  event  by  which  the  promise  is  qualified."  Trying 
this  letter  by  that  test,  there  is  no  unconditional  admis-[748]  sion  of  a  debt  being  due, 
and  no  promise  to  pay  on  request,  or  on  the  performance  of  a  condition  or  the  occur- 
rence of  an  event  which  has  been  performed  or  has  happened.  It  was  a  mere  proposal, 
to  purchase  peace,  which  was  rejected. 

Lucius  Kelly  (with  whom  was  Parry,  Serjt.),  in  support  of  the  rule.  The  letter 
of  the  defendant  contains  a  clear  admission  that  the  debt  was  still  due  :  the  only 
question  is  whether  the  subsequent  part  of  it  amounts  to  an  absolute  or  a  conditional 
promise  to  pay.  To  the  extent  of  101.,  at  all  events,  the  defendant  bound  himself. 
[Willes,  J.  It  was  no  promise  until  the  terms  were  assented  to.  Williams,  J.  The 
defendant  could  not  be  bound  by  the  terms  of  his  letter,  until  the  plaintiffs  had  bound 
themselves  by  assenting  to  his  proposal.]  In  Colli*  v.  Stack,  1  Hurlst.  &  N.  605,  it  is 
said  that  the  question  in  these  cases  is,  whether  the  statement  as  to  the  time  of  pay- 
ment is  merely  an  excuse  or  the  condition  on  which  payment  is  to  be  made.  There, 
the  plaintiff  having  applied  to  the  defendant  for  payment  of  a  debt,  the  latter  wrote 
in  answer,  "  I  shall  repeat  my  assurance  to  you  of  the  certainty  of  your  being  repaid 
your  generous  loan.  Let  matters  remain  as  they  are  for  a  short  time,  and  all  will  be 
right.  The  works  I  have  been  appointed  to ;  but  they  are  not  yet  worked  with  the 
full  complement  of  labour:  this  term  will  decide  the  matter:"  and  it  was  held  that 
this  was  a  sufficient  acknowledgment  in  answer  to  a  plea  of  the  Statute  of  Limitations, 
— Pollock,  C.  B.,  saying, — "  No  particular  form  of  words  is  required  to  constitute  such 
a  promise.  '  All  will  be  right '  must  lie  understood  by  everybody  to  mean  '  You  will 
be  paid.'"  In  Hart  v.  Prendergast,  14  M.  &  W.  741,  Parke,  B,  says:  "  This  evidence 
is  to  prove  a  promise  to  pay  on  request.  An  unconditional  [749]  acknowledgment  is 
good  evidence  for  that  purpose,  because  you  would  infer  from  it  that  the  party  meant 
to  pay  on  request.  But,  if  he  annexes  any  qualification  or  condition,  that  is  not  a 
sufficient  acknowledgment,  without  proof  of  the  performance  of  it."  That  no  doubt 
is  the  correct  principle.  Sidwell  v.  Mason,  '2  Hurlst.  &  N.  306,  is  exactly  in  point. 
The  plaintiff  within  six  years  had  sent  in  his  bill  to  the  defendant :  the  latter  wrote 
in  answer  as  follows, — "  I  have  received  your  bill.  It  does  not  specify  sufficiently  to 
which  cottages  the  work  is  done  ;  for  instance  (as  to  some  of  the  items),  I  do  not  know 
where  all  this  is  done.  I  shall  feel  obliged  if  you  will  more  particularly  explain.  It 
is  my  wish  to  settle  your  account  immediately,  but,  being  at  a  distance,  I  wish  every- 
thing very  explicit  and  correct,  I  have  asked  H.  to  mark  the  agreements  and  send 
them  to  me,  and  I  will  return  them  by  the  first  post,  with  instructions  to  pay,  if 
correct."  It  was  held  that  this  letter  was  a  sufficient  acknowledgment  to  take  the 
debt  out  of  the  Statute  of  Limitations.  Upon  the  case  of  Rackham  v.  Marriott  being 
cited,  Pollock,  C.  B.,  observed  :  "  There  was  considerable  doubt  in  the  minds  of  several 
members  of  the  court  whether  the  acknowledgment  in  Rackham  v.  Marriott  was  not 
sufficient.     I  consider  it  an  extreme  case." 

Williams,  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  principle 
upon  which  an  acknowledgment  of  a  debt  operates  to  bar  the  Statute  of  Limitations 
has  been  settled  ever  since  the  case  of  Tanner  v.  Smart,  6  B.  &  C.  603,  9  D.  &  R.  549, 
and  has  been  fully  expressed  on  different  occasions  since  in  courts  of  common  law  ; 
but  it  has  never  been  better  expressed  than  it  was  by  Vice-Chancellor  Wigram  in 
Philips  v.  Philips,  3  Hare,  281,  299,  where  that  very  [750]  learned  judge  with 
characteristic  lucidity  says  :  "  The  legal  effect  of  an  acknowledgment  of  a  debt  barred 
by  the  Statute  of  Limitations  is  that  of  a  promise  to  pay  the  old  debt,  and  for  I  his 
purpose  the  old  debt  may  be  said  to  be  revived.  It  is  revived  as  a  consideration  for 
a  new  promise.  But  the  new  promise,  and  not  the  old  debt,  is  the  measure  of  the 
creditor's  right.  If  a  debtor  simply  acknowledges  an  old  debt,  the  law  implies  from 
that  simple  acknowledgment  a  promise  to  pay  it ;  for  which  promise  the  old  debt  is 
a  sufficient  consideration.  But,  if  the  debtor  promises  to  pay  the  old  debt  when  he 
is  able,  or  by  instalments,  or  in  two  years,  or  out  of  a  particular  fund,  the  creditor  can 
claim  nothing  more  than  the  promise  gives  him."  That  is  the  true  principle.  The 
question  is  whether  the  letter  in  this  case  contains  an  acknowledgment  from  which 
a  promise  can  be  implied  to  pay  the  debt  which  was  barred  by  the  statute.  Now,  it 
is  obvious  that  the  promise  is  of  a  nature  not  to  bind  the  defendant  unless  it  was 
accepted  by  the  persons  to  whom  it  was  proffered  ;  for,  it  would  be  unjust  to  hold  the 
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one  party  bound  by  the  offer,  unless  it  were  assented  to  by  the  other  party.  The 
simple  question,  therefore,  is,  whether,  independently  of  the  special  promise,  there  is 
an  absolute  and  unqualified  acknowledgment  of  the  existence  of  the  debt,  from  which 
a  promise  to  pay  can  fairly  be  implied.  I  am  of  opinion  that  there  is  not.  There 
clearly  is  no  acknowledgment  at  all.  The  writer  states  his  impression  to  be  that  the 
alleged  debt  has  no  existence.  There  is  therefore  nothing  from  which  a  promise  to 
pay  can  be  implied. 

WlLLES,  J.  I  am  of  the  same  opinion.  The  creditors  renounced  the  promise  to 
the  debtor  as  a  promise  to  pay  by  instalments;  for,  they  rejected  his  proposal.  They 
now  seek  to  rely  upon  it  as  an  acknowledgment  [751]  and  a  general  promise  to  pay 
a  debt  bailed  by  the  statute.     That  they  clearly  cannot  be  allowed  to  do. 

ByLES,  J.  I  am  of  the  same  opinion.  Before  the  case  of  Tanner  v.  Smart,  it  was 
supposed  that  any  acknowledgment  was  sufficient  to  take  a  case  out  of  the  Statute 
of  Limitations  :  and  it  was  even  carried  to  this  extent,  that  an  acknowledgment  of  the 
debt  after  the  commencement  of  the  action  was  sufficient, — Yea  v.  Fouraktr,  2  Burr. 
1099.  But,  in  Tanner  v.  Smart,  it  was  finally  established  that  the  promise  to  pay  is 
not  so  much  a  revival  of  the  old  debt,  but  creates  a  new  cause  of  action.  If  in  this 
case  the  proposed  condition  had  been  assented  to,  an  action  might  have  lain  for  a  part 
of  the  money.  But,  inasmuch  as  the  condition  was  not  complied  with,  the  plaintiffs 
have  no  ground  of  action  in  any  form. 

Keating,  J.,  concurred. 
Rule  discharged. 

[752]    Davis  v.  Nisbett.     May  31st,  1861. 

[S.  C.  31   L.  J.  0.  P.  6;  8  Jur.  N.  S.  211  ;  9  W.  R.  840.     Distinguished,  Smith  v. 

Butler ,  [1900]  1  Q.  B.  700.] 

The  second  count  of  the  declaration  stated  that,  in  consideration  that  the  plaintiff 
then  agreed  with  the  defendant  to  sell  and  transfer  to  him  by  the  22nd  of  January 
then  next  the  lease  of  a  farm  for  5001.,  and  the  implements,  stock,  &c,  at  a  valua- 
tion to  be  thereafter  made,  the  defendant  agreed  to  purchase  the  same  upon  the 
terms  aforesaid,  subject  to  his  being  approved  of  as  a  tenant  by  Lord  S.,  and  also, 
among  other  things,  then  at  and  upon  the  making  of  the  agreement  to  pay  down 
to  the  plaintiff  5001.  as  a  deposit,  and  to  complete  the  purchase  and  pay  the  amount 
of  the  valuation  by  the  said  22nd  of  January  ;  that  the  defendant  being  unable  to  pay 
the  5001.  at  and  upon  the  making  of  the  said  agreement,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  dispensed  with  the  said  payment  down 
of  the  5001.  and  would  take  the  defendant's  1.  O.  U.  for  the  same,  the  defendant 
promised  the  plaintiff  that  he  would  pay  him  the  5001.  as  soon  as  he  could  write  to 
his  banker  at  Berwick  and  procure  his  said  banker  to  remit  the  same :  General 
averment,  and  breach  that  the  5001.  was  not  paid  :-■  Held,  that  the  count  disclosed 
a  sufficient  consideration  for  the  defendant's  promise. — Fifth  plea, — that,  before 
tlie  defendant  could  procure  his  sail  banker  to  remit  as  alleged,  and  before  any 
demand  of  payment  of  the  I.  O.  U.  by  the  plaintiff,  the  defendant  was  disapproved 
of  as  a  tenant  by  Lord  S.  : — Held,  that  the  plea  was  a  good  answer  to  the  second 
count.- — Sixth  plea, — on  equitable  grounds,— that,  before  the  commencement  of  the 
action,  and  before  any  demand  by  the  plaintiff  of  payment  of  the  I.  O.  U.,  the 
defendant  was  disapproved  of  as  a  tenant  by  Lord  Salisbury,  and  the  plaintiff  was 
thereby  rendered  unable  to  sell  and  transfer  the  lease  to  the  defendant  :  —  Held,  not 
a  good  equitable  defence,  inasmuch  as  the  plea  disclosed  no  ground  upon  which  the 
defendant  could  be  entitled  loan  injunction  in  a  court  of  equity.  -Replication  to 

the  sixth  plea,  —that  it  was  part  of  the  agreement  that  the  5001.  should  he  forfeited 
in  case  oi  uon-completion  of  the  agreement  by  the  defendant  on  the  said  l'l'ihI  ol 
January  ;  that  it  was  arranged  and  agreed  bet  ween  the  plaintiff  and  defendant,  t  hat, 
for  the  purpose  ni  obtaining  t he  defendant's  being  approved  as  a,  tenant  by  land  S., 

the  defendant  should   apply    to    Lord   S.   to  accept   him   as  such   tenant;  and    that, 

before  any  disapproval  of  Lord  S.  as  in  that  plea  menti id,  the  defendant  wrote 

and  applied  to  Lord  S.  to  accept  him  as  such  tenant,  and  afterwards,  and  he  hire  any 

such  disapproval  as  in  the  plea  mentioned,  the  defendant  withdrew  such  application, 

and  deeh I  to  he  accepted  as  such   tenant  by  Lord  S.  ;  and  that  such  disapproval 

C.  P.  xx.- 21* 


G50  DAVIS    V.   N1SBETT  10  C  B.  (N.  S.) 753. 

of  Lord  S.  as  in  the  plea  mentioned  was  procured  and  occasioned  by  the  act  of  the 
defendant,  and  from  his  unwillingness  to  fulfil  the  agreement,  and  not  otherwise : — 
Held  that,  assuming  the  sixth  plea  to  be  an  answer  to  the  second  count,  the  replica- 
tion was  a  good  answer  to  the  plea. 

This  was  an  action  for  the  breach  of  an  agreement  for  the  sale  of  a  lease  of  a  farm. 

The  second  count  of  the  declaration  stated  that  theretofore,  on  the  23rd  of 
November,  I860,  in  consideration  that  the  plaintiff  then  agreed  with  the  defendant 
to  sell  and  transfer  to  the  defendant  by  the  22ud  day  of  January  then  next  the  lease 
of  a  certain  farm  called  New  Park  Farm,  for  a  certain  sum,  to  wit,  5001.,  and  the 
implements,  machinery,  live-stock,  hay,  coin,  straw,  fixtures,  fittings  of  planned 
furniture,  and  straw  cultivator,  at  a  valuation  to  be  thereafter  made  thereof,  the 
defendant  agreed  with  and  promised  the  plaintiff  to  purchase  the  same  upon  the  terms 
aforesaid,  subject  to  his  being  approved  of  as  a  tenant  by  Lord  [753]  Salisbury  ;  and 
also,  amongst  other  things,  then  at  and  upon  the  making  of  the  said  agreement  to  pay 
down  to  the  plaintiff  the  sum  of  5001.  as  a  deposit,  and  to  complete  the  purchase  and 
pay  the  amount  of  the  valuation  by  the  said  22nd  day  of  January  then  next:  Aver- 
ment, that  the  said  agreement  was  made  and  signed  by  the  defendant,  and  that  the 
defendant  being  unable  to  pay  the  said  sum  of  5001.  at  and  upon  the  making  thereof, 
in  consideration  that  he  the  plaintiff,  at  the  request  of  the  defendant,  dispensed  with 
the  said  payment  down  to  the  time  of  the  said  sum  of  5001.,  and  agreed  to  take  the 
I.  O.  U.  of  the  defendant  for  the  same,  the  defendant  promised  the  plaintiff  that  he 
would  pay  to  the  plaintiff  the  said  sum  of  5001.  at  a  certain  time  thereafter,  to  wit, 
as  soon  as  he  could  write  to  his  banker  at  Berwick  and  procure  his  said  banker  to  remit 
the  same  :  And  although  the  time  for  payment  of  the  said  sum  of  5001.  pursuant  to 
the  said  last-mentioned  promise,  and  all  times  necessary  to  entitle  the  plaintiff'  to 
recover  the  said  sum  of  5001.,  and  to  maintain  this  suit  for  the  recovery  thereof,  had 
elapsed  before  this  suit,  and  all  conditions  precedent  and  things  had  happened  to 
entitle  the  plaintiff  to  maintain  this  suit ;  yet  the  defendant  had  not  paid  the  said  sum 
of  2001.  in  that  count  mentioned,  or  any  part  thereof;  and,  although  payment  of  the 
same  was  demanded  of  him  by  the  plaintiff  before  this  suit,  the  defendant  had  wholly 
neglected  and  refused  to  pay  the  same. 

Fifth  plea,  to  the  second  count,  that,  before  the  defendant  could  procure  his  said 
banker  to  remit  as  alleged,  and  before  any  demand  of  payment  of  the  said  I.  O.  U. 
by  the  plaintiff,  he  the  defendant  was  disapproved  of  as  a  tenant  by  Lord  Salisbury. 

To  this  plea  the  plaintiff  demurred,  the  cause  of  demurrer  stated  in  the  margin 
being  "that  the  dis-[754]  approval  of  Lord  Salisbury  alleged,  not  being  a  condition 
precedent,  affords  no  answer  to  the  claim  for  5001."     Joinder. 

Sixth  plea  "on  equitable  grounds  "  to  the  second  count,  that,  before  the  commence- 
ment of  this  action,  and  before  any  demand  by  the  plaintiff  of  payment  of  the  said 
I.  O.  U.,  the  defendant  was  disapproved  of  as  a  tenant  by  Lord  Salisbury,  and  the 
plaintiff  was  thereby  rendered  unable  to  sell  and  transfer  the  said  lease  to  the 
defendant. 

To  this  plea  also  the  plaintiff  demurred,  the  cause  of  demurrer  stated  in  the  margin 
being,  "that  the  plea  confesses  a  breach,  and  does  not  in  any  way  avoid  or  answer 
it,  and  it  does  not  shew  how  Lord  Salisbury's  disapproval  arose."     Joinder. 

Replication  to  the  sixth  plea, — that  it  was  part  of  and  provided  by  the  said  agree- 
ment, that  the  said  sum  of  5001.  should  be  absolutely  forfeited  to  the  plaintiff  by  the 
defendant  in  case  of  non-completion  of  the  said  agreement  by  h  m  the  defendant  on 
the  said  22nd  of  January  ;  that  it  was  arranged  and  agreed  between  the  plaintiff  and 
the  defendant,  that,  in  order  and  for  the  purpose  of  obtaining  the  defendant's  being 
approved  as  a  tenant  by  Lord  Salisbury,  he  the  defendant  should  apply  to  and  request 
of  Lord  Salisbury  to  accept  him  as  .■such  tenant  ;  and  that  thereupon,  and  before  any 
disapproval  of  Lord  Salisbury  as  in  that  plea  mentioned,  the  defendant  accordingly 
wrote  and  applied  to  Lord  Salisbury  to  accept  him  as  such  tenant ;  and  that  aftei  wards, 
and  before  any  such  disapproval  as  in  that  plea  mentioned,  the  defendant  withdrew 
such  application,  and  declined  to  Lord  Salisbury  to  be  accepted  as  such  tenant  by 
Lord  Salisbury,  and  by  his,  the  defendant's,  own  act,  and  without  any  default  or  act 
of  the  plaintiff,  procured  Lord  Salisbury  to  disapprove  of  him  the  defendant,  as  tenant 
as  in  the  said  plea  is  mentioned  ;  [755]  and  that  such  disapproval  of  Lord  Salisbury 
as  in  that  plea  mentioned  was  procured  and  occasioned  by  the  acts  and  procurement 
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nf  the  defendant,  and  from  his  refusal  and  unwillingness  to  cany  into  effect  and  fulfil 
the  said  agreement,  and  not  otherwise. 

The  defendant  demurred  to  this  replication,  the  grounds  of  demurrer  stated  in  the 
margin  being,  "that  the  replication  is  a  departure  from  the  second  count  of  the 
declaration  ;  and  that  the  defendant's  declining  to  he  accepted  as  a  tenant  is  no  ground 
for  Lord  Salisbury  disapproving  of  him  as  such.''     Joinder. 

Dowdeswell,  for  the  plaintiff  (a).  Both  pleas  are  had.  [756]  The  action  is  brought 
for  the  breach  of  an  agreement  for  the  sale  of  the  plaintiff's  interest  in  a  farm,  subject 
to  the  purchaser's  being  approved  of  as  a  tenant  by  Lord  Salisbury.  The  contract 
was  entered  into  on  the  23rd  of  November,  1860;  and  the  transfer  was  to  take  place 
on  the  22ud  of  January,  1861.  The  action  was  commenced  before  the  last-mentioned 
day.  The  defendant  contracted  to  pay  5001.  down  ;  but,  as  he  was  unprepared  to  do 
so,  the  plaintiff  consented  not  to  enforce  that  part  of  the  agreement,  until  the  defendant 
had  had  time  to  write  to  his  banker  at  Lerwick  to  remit  him  the  money.  Any 
consideration  will  support  such  a  promise  as  this.  "  It  is  not  necessary  that  the  vendor 
should  be  actually  in  a  situation  to  perform  his  contract  at  the  time  it  is  entered  into, 
provided  he  is  able  in  proper  time  to  place  himself  in  that  situation.  And  therefore 
the  fact  of  there  being  imperfections  in  the  title  at  the  time  of  the  contract  will  form 
no  ground  of  objection  thereto,  if  such  imperfections  can  be  removed  before  the  time 
for  completing  the  purchase  : "  Chitty  on  Contracts,  6th  edit.  279.  Assuming,  there- 
fore, that  the  plaintiff  was  unable  at  the  time  to  obtain  the  consent  of  Lord  Salisbury 
to  the  defendant's  becoming  tenant  of  the  farm,  that  would  not  disentitle  the  plaintiff 
to  recover  the  5001.  If,  [757]  when  the  day  arrived  for  giving  the  defendant  posses- 
sion, the  plaintiff  was  unable  to  procure  the  consent  of  Lord  Salisbury,  the  defendant 
might  be  entitled  to  recover  back  the  money  :  but,  until  that  day,  the  disapproval, 
which  might  at  any  time  be  recalled,  would  be  no  answer  to  the  plaintiff's  claim.  The 
fifth  plea,  therefore,  is  clearly  bad.  The  sixth  plea  is  also  bad.  It  is  not  alleged  that 
the  disapproval  of  Lord  Salisbury  was  intimated  before  the  lapse  of  a  reasonable  time 
for  the  defendant  to  get  a  remittance  from  Berwick.  This  plea  professes  to  be  pleaded 
as  a  defence  on  equitable  grounds.  It,  however,  discloses  no  equity.  A  court  of 
equity  will  not  grant  an  injunction  to  restrain  a  vendor  from  suing  for  a  deposit :  that 
is  treated  as  a  purely  legal  matter.  Nor  is  circuity  of  action  any  answer  :  the  measure 
of  damages  would  be  different. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 
Upon  the  demurrers  to  the  pleas. — "  1.  That  the  fifth  and  sixth  pleas  confess  a 
breach  but  contain  no  avoidance  of  it ;  that  the  obtaining  of  Lord  Salisbury's  consent 
was  not  a  condition  precedent  to  the  plaintiff's  being  entitled  to  recover  it,  and  he  was 
by  the  agreement  entitled  to  receive  the  5001.  down  instanter,  and  the  fresh  agreement 
was  founded  upon  a  perfectly  distinct  consideration,  viz.  that  he  would  dispense  with 
the  present  payment,  and  take  the  defendant's  I.  O.  U.  ;  that  this  agreement  was 
a  perfectly  distinct  and  separate  agreement  from  the  first,  and  the  plaintiff  is  entitled 
tu  recover  for  a  breach  of  it;  that,  eveii  if  the  facts  stated  would  have  afforded  an 
answer  to  the  original,  it  affords  no  answer  to  the  second  contract,  by  which  the 
plaintiff  gave  up  his  rights  under  that ;  that,  even  if  the  claim  rested  upon  the  original 
agreement,  the  plea  affords  no  answer,  as  the  obtaining  of  Lord  Salisbury's  consent 
was  In  be  a  matter  subsequent,  and  the  plaintiff  then  was  entitled  to  have  the  money 
down  and  the  use  of  it  until  it  was  finally  ascertained  that  Lord  Salisbury  would  not 
accept  the  defendant;  that  the  disapproval  of  Lord  Salisbury  alleged  affords  no 
answer,  as  it  dues  nut  shew  that,  before  the  expiration  of  the  stipulated  period,  Lord 
Salisbury  had  nut  withdrawn  it,  and  approved  him,  or  might  have  done  so;  that  a 
court  of  equity  would  not  in  such  a  ease  as  that  stated  in  the  sixth  plea  award 
a  perpetual  injunction  ;  and  that  the  defendant  was  at  all  events  bound  to  shew  under 
what  circumstances  the  alleged  disapproval  had  been  expressed,  and  that  it  was  eon 
tinning,  and  that   the  defendant   was  in  no  way  in  default.'' 

Upon  the  demurrer  to  the  replication, — "That  the  court  of  equity  would  never 
issue  a  perpetual  injunction  to  restrain  the  plaintiff  under  the  circumstances  stated 
from  proceeding  to  recover  the  5001.,  al  all  events  unconditionally,  and  deprive  him 
of  a  reined)-  for  any  loss  the  defendant's  own  misoonducl  may  have  entailed  ;  that-  the 
principle  volenti  non  lit  injuria  applies,  and  the  i  lefendant  cannot  avail  himself  of  his  own 
act  to  avoid  the  contract ;  and  thai  the  [ilea  to  which  il  is  pleaded  is  bad  in  sulistainc. 
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C.  Wood,  for  the  defendant  (a)1.  The  declaration  dis-[758]-eloses  no  consideration 
for  the  alleged  promise  of  the  defendant  :  nor  does  it  even  shew  any  mutual  agree- 
ment :  the  defendant  is  said  to  have  agreed  to  one  thing,  the  plaintiff'  to  another.  In 
Chitty  on  Contracts,  pp.  9,  10,  it  is  said  that,  "  In  order  that  a  simple  contract  may 
be  binding,  there  must  first  be  a  definitive  promise  by  the  party  charged,  accepted  by 
the  person  claiming  the  benefit  of  such  promise.  Accordingly,  no  contract  is  raised 
by  a  mere  ex  parte  affirmation  in  discourse,  or  by  a  mere  overture  or  offer  to  enter 
into  an  agreement,  not  definitively  and  expressly  assented  to  by  both  parties."  And 
the  author  refers  to  Jaclaon  v.  Galloway,  6  Scott,  786,  792,  for  the  following  passage 
in  the  judgment  of  Tindal,  C.  J., — "A  contract,"  says  Pothier  (1  Pothier  on  Oblig. 
part  1,  c  1,  §  1,  art.  '_'),  '■includes  a  concurrence  of  intention  in  two  parties,  one  of 
whom  promises  something  to  the  other,  who  on  his  part  accepts  such  promise.  A 
pollicitation  is  a  promise  not  yet  accepted  by  the  person  to  whom  it  is  made.  Pollici- 
tatio  est  solius  ollerentis  promissum.  A  pollicitation,  according  to  the  rules  of  mere 
natural  law,  does  not  produce  what  can  be  properly  called  an  obligation  ;  and  the 
person  who  has  made  the  promise  may  retract  it  at  any  time  before  it  is  accepted  ; 
for,  there  cannot  be  any  obligation  without  a  right  being  acquired  by  the  person  in 
whose  favour  it  is  contracted,  against  the  party  bound.  Now,  as  I  cannot  by  the 
mere  act  of  my  own  mind  transfer  to  another  a  [759]  right  in  my  goods  without  a 
concurrent  intention  on  his  part  to  accept  them,  neither  can  I  by  my  promise  confer  a 
light  against  my  person,  until  the  person  to  whom  the  promise  is  made  has,  by  his 
acceptance  of  it,  concurred  in  the  intention  of  acquiring  such  right."  In  Cooke  v.  Oxley, 
3  T.  R.  653,  the  declaration  stated  that  the  defendant  had  proposed  to  sell  and  deliver 
to  the  plaintiff  goods  upon  certain  terms,  if  the  plaintiff  would  agree  to  purchase  them 
upon  those  terms,  and  would  give  the  defendant  notice  thereof  before  four  o'clock  on 
that  day  :  averment,  that  the  plaintiff  did  agree,  and  gave  the  required  notice,  but 
defendant,  on  request,  did  not  deliver.  After  verdict  the  judgment  was  arrested  ; 
and,  a  writ  of  error  having  been  brought,  that  decision  was  affirmed,  on  the  ground 
that  it  appeared  by  the  record  that  there  was  only  a  proposal  of  sale  by  one  party, 
and  no  allegation  that  the  other  party  had  acceded  to  the  contract  of  sale  (a)2. 
[Erie,  C.  J.  The  agreement  here  must  be  in  writing.]  Still  there  is  no  consideration 
for  the  second  promise.  The  consideration  alleged  is,  that  the  plaintiff  would  dis- 
pense with  the  payment  down  of  the  5001.,  and  take  the  defendant's  I.  0.  U.  Now, 
there  could  be  no  dispensation  after  breach.  [Erie,  C.  J.  It  was  a  contemporaneous 
act.]     The  fifth  plea,  at  all  events,  affords  a  good  answer.     It  state,  that,  before  the 

(a)1  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That  the  second  plea  to  the  second  count  is  a  good  answer  thereto  : 

"  2.  That,  in  the  third  plea  to  the  second  count,  it  was  not  necessary  to  shew  how 
Lord  Salisbury's  disapproval  arose,  but  that  it  was  sufficient  to  state  that  Lord  Salis- 
bury disapproved  before  the  5001   was  demanded,  or  the  action  brought : 

"  3.  That  the  third  plea  to  the  second  count  is  a  good  answer  thereto,  inasmuch  as, 
if,  after  the  disapproval  by  Lord  Salisbury  the  defendant  had  paid  the  said  deposit  of 
5001.  to  the  plaintiff,  he  would  immediately  on  such  payment  be  entitled  to  recover 
it  back : 

"1.  That  the  replication  to  the  third  plea  is  bad,  as  being  a  departure  from  the 
declaration,  and  also  on  the  ground  that  the  withdrawal  by  the  defendant  of  his 
application  was  no  sufficient  reason  for  Lord  Salisbury  disapproving  of  him  as  a 
tenant,  nor  does  it  amount  to  a  procuring  Lord  Salisbury  to  disapprove  of  him  as  a 
tenant  ;  and  that  the  replication  does  not  shew  that  there  was  such  a  non-completion 
of  the  said  agreement  by  the  defendant  as  would  enure  to  the  forfeiture  of  the  5001. 
within  the  meaning  of  the  said  agreement : 

"5.  That,  if  at  any  time  before  the  deposit  of  the  5001.  was  paid  to  the  plaintiff, 
Lord  Salisbury  disapproved  of  the  defendant  as  a  tenant,  this  action  is  not  maintain- 
able, on  the  principle  of  avoiding  circuity  of  action  : 

"  6.  That  the  declaration  is  bad  in  substance,  as  not  disclosing  a  sufficient 
consideration  for  the  promise  " 

(a)2  See  observations  on  this  case  per  Bayley,  J.,  in  Humphries  v.  Carvalho, 
16  East,  45,  48,  and  per  Best,  C.  J.,  in  Routledge  v.  Grant,  4  Bingh.  653,  660,  1  M.  & 
P.  717. 
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defendant  could  procure  bis  banker  to  remit  the  money,  and  before  any  demand  of 
payment  of  tlie  I.  O.  U.,  the  defendant  was  disapproved  of  as  a  tenant  by  Lord 
Salisbury.  Then,  the  sixth  plea  states,  that,  before  the  commencement  of  the  action, 
and  before  any  demand  of  payment  of  the  I.  0.  U.,  the  defendant  was  disapproved  of 
as  a  tenant  by  Lord  Salisbury,  and  the  [760]  plaintiff  was  thereby  rendered  unable  to 
sell  and  transfer  the  lease  to  him.  Both  these  are  perfectly  good  pleas.  If  the  vendor 
of  a  lease,  in  which  there  is  a  covenant  not  to  assign  without  the  lessor's  consent, 
contract  to  assign  his  interest,  it  is  incumbent  on  him,  and  not  on  the  purchaser,  to 
procure  the  lessor's  licence  for  the  assignment:  Lloyd  v.  Crispe,  5  Taunt.  24!)  ;  Mn^in 
v.  Corder,  7  Taunt.  9,  2  Marsh.  303.  The  replication  to  the  sixth  plea  is  bad,  on  the 
ground  of  departure  :  it  imports  an  entirely  new  agreement.  [Williams,  J.  It  is 
pleaded  as  an  equitable  answer  to  your  equitable  plea  ;  its  object  being  to  shew  that 
you  do  not  come  into  court  with  clean  hands.]  There  could  be  no  necessity  for 
any  application  being  made  to  Lord  Salisbury  for  his  consent,  unless  there  was  a 
covenant  against  alienation  without  consent;  and,  if  so,  it  was  the  plaintiff's  duty  to 
obtain  Lord  Salisbury's  consent,  and  he  should  have  shewn  that  he  had  done  some- 
thing towards  procuring  it.  The  period  mentioned  for  the  completion  of  the  agree- 
ment had  not  arrived  when  the  action  was  brought  The  defendant  might  in  the 
interim  have  withdrawn  his  refusal. 

Dowdeswell  was  heard  in  reply. 

Erle,  C.  J.  The  plaintiff  by  his  declaration  claims  a  sum  of  5001.  The  original 
contract  between  the  parties  was,  that  the  plaintiff  should  sell  and  transfer  to  the 
defendant  a  farm,  &c,  for  5001.  down,  the  implements,  stock,  &c,  to  be  taken  at 
a  valuation, — subject  to  the  defendant's  being  approved  of  as  a  tenant  by  Lord 
Salisbury  ;  the  purchase  to  be  completed  and  the  amount  of  the  valuation  paid  by  the 
22nd  of  January,  1861.  But  this  action  is  brought  upon  a  substituted  contract, 
under  which  the  plaintiff  agreed  to  dispense  [761]  with  the  payment  down  of  the 
5001.,  and  to  take  the  defendant's  I.  O.  U.  for  that  sum,  the  defendant  promising  to 
pay  the  plaintiff  the  5001.  as  soon  as  he  could  write  to  his  banker  at  Berwick,  and 
procure  him  to  remit  the  same.  The  whole  contract  on  both  sides  was  subject  to  the 
approval  of  Lord  Salisbury.  Now,  the  fifth  plea  states  that  before  the  defendant 
could  procure  his  said  banker  to  remit  as  alleged,  and  before  any  demand  of  payment 
of  the  I.  O.  U.  by  the  plaintiff,  the  defendant  was  disapproved  of  as  a  tenant  by  Lord 
Salisbury.  If  the  whole  contract  was  subject  to  the  approval  of  the  defendant  by 
Lord  Salisbury  as  a  tenant,  and  before  the  arrival  of  the  time  at  which  by  the  substi- 
tuted agreement  the  money  was  to  be  paid  Lord  Salisbury's  disapproval  had  inter- 
vened, I  think  that  disapproval  is  a  bar  to  the  plaintiffs  claim  for  the  5001.  It 
appears  to  me  that  the  fifth  plea  is  a  good  plea,  if  capable  of  being  proved.  The 
words  of  the  [ilea  must  be  read  in  the  same  sense  as  that  in  which  they  are  used  in 
the  declaration.  The  defendant  further  pleads,  on  equitable  grounds,  that,  before  the 
commencement  of  the  action,  and  before  any  demand  by  the  plaintiff  of  payment  of 
the  I.  O.  U.,  the  defendant  was  disapproved  of  as  a  tenant  by  Lord  Salisbury,  and 
the  plaintiff  was  thereby  rendered  unable  to  sell  and  transfer  the  said  lease  to  the 
defendant.  1  do  not  think  that  is  a  good  equitable  plea.  It  discloses  no  grounds 
upon  which  tin'  defendant  would  be  entitled  to  an  injunction  in  a  court  of  equity, 
because  it  confesses  that  there  had  been  a  bleach  of  contract  by  the  defendant  before 
the  disapproval  of  Lord  Salisbury  intervened  Assuming,  however,  that  it  may  be  a 
good  plea,  there  is  a  replication  which  states  that  it  was  arranged  and  agreed  between 
the  plaintiff  and  the  defendant,  that,  in  order  and  for  the  purpose  of  obtaining  the 
defendant's  being  approved  as  a  tenant  by  [762]  Lord  Salisbury,  he  the  defendanl 
should  apply  to  and  request  of  Lord  Salisbury  to  accept  him  as  such  tenant,  and  that 
thereupon,  and  before  any  disapproval  of  Lord  Salisbury  as  in  the  sixth  plea  men 
tioned,  the  defendant  applied  to  Lord  Salisbury  to  accept  him  as  such  tenant,  and 
that  afterwards,  and  before  any  such  disapproval  as  in  that  plea  mentioned,  the 
defendant  withdrew  such  application,  and  declined  to  Lord  Salisbury  to  be  accepted 
as  such  tenant,  and  by  his  own  act,  and  without  any  default  or  act  of  the  plaintiff, 
procured  Lord  Salisbury  to  disapprove  of  him  as  such  tenant,  &c.    The  substance  oi 

that  is,  that  the  disapproval  of   Lord   Salisbury  was   procured    by  the  act  of  the  defer 

dant,  in  order  to  afford  him  a  pretext  for  breaking  his  contract.     I  think  that  is  a 

good  replication,       1   think'  there  i -an    be  no  doubt   that,  if   the   defendant    had   gone    to 

a  court  of  equity,  and  it   had  been  shewn  that   the  failure  to  procure  the  approval  of 
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Lord  Salisbury  to  his  becoming  the  tenant  had  arisen  from  his  own  act,  he  would  not 
have  succeeded  in  obtaining  relief.  The  result  is,  that  the  defendant  is  entitled  to 
judgment  on  the  fifth  plea,  and  the  plaintiff'  to  judgment  on  the  demurrers  to  the 
sixth  plea  and  to  the  replication  thereto. 

WlLLTAMS,  .1.  I  am  entirely  of  the  same  opinion:  and  I  will  only  add,  that,  as 
to  the  words  in  the  fifth  plea  "before  the  defendant  could  procure  his  said  banker  to 
remit  as  alleged,"  without  intending  to  express  any  dissent  from  what  has  fallen  from 
my  Lord,  I  do  not  think  we  are  called  upon  to  give  any  opinion  as  to  what  is  the  real 
period  described  by  those  words.  Possibly  it  may  hereafter  become  necessary  for  the 
court  to  express  an  opinion  ;  but  I  think  we  ought  not  to  do  so  now.  It  is  enough  to 
say  that  the  same  construction  must  be  given  to  the  words  of  the  plea  as  [763]  is 
given  to  the  same  words  in  the  declaration  All  that  the  plea  means  is,  that  the 
period  for  payment  of  the  money  in  the  plea  and  in  the  substituted  agreement  was 
the  same,  and  that,  before  that  period  arrived,  the  disapproval  of  the  defendant  as 
a  tenant  by  Lord  .Salisbury  had  been  expressed.  I  think  that  is  a  good  answer. 
The  sixth  plea  is  clearly  bad  :  it  affords  no  equitable  answer  to  the  demand  in  the 
second  count :  and,  as  to  the  replication,  for  the  reasons  given  by  my  Lord,  I  think  it 
in  substance  affords  an  answer  to  the  sixth  plea.  It  may  be  that,  under  the  circum- 
stances, the  plaintiff's  claim  must  be  limited  to  such  damages  as  could  properly  be 
awarded  to  him  for  being  deprived  of  the  use  of  the  money  from  the  time  at  which  it 
ought  according  to  the  agreement  to  have  been  paid  until  the  time  when  he  could  lie 
compelled  to  return  it. 

WlLLBS,  J.  I  am  of  the  same  opinion.  Mr.  Dowdeswell's  most  plausible  argu- 
ment on  the  fifth  plea  is.  that  the  disapproval  of  Lord  Salisbury  was  immaterial  before 
the  clay  named  for  the  completion  of  the  contract.  But  it  strikes  me  that  the  true 
construction  of  the  agreement  is,  not  that  the  parties  are  to  go  on  from  day  to  day 
doing  nothing  until  the  22nd  of  January,  but  that  application  was  to  be  made  to  Lord 
Salisbury  for  his  approval  within  a  reasonable  time,  and  that,  whether  the  contract 
was  to  be  carried  into  eif'ect  or  not,  was  to  depend  upon  the  issue  of  that  applica- 
tion. If  the  approval  of  Lord  Salisbury  was  not  obtained,  then  the  contract  was  to 
be  off.  That  being  so,  when  that  had  occurred  which  was  to  put  an  end  to  the 
contract,  the  plaintiff  would  have  been  bound  to  return  the  5001.  if  it  had  been  paid 
in  pursuance  of  the  original  agreement.  He  has  entered  into  a  bargain  to  postpone 
the  lodging  of  the  money  until  [764]  after  a  certain  day,  before  the  arrival  of  which 
the  disapproval  of  Lord  Salisbury  was  expressed.  The  sixth  plea  raises  an  extremely 
nice  point.  The  legislature,  in  enabling  courts  of  common  law  to  all  our  equitable  pleas 
to  be  pleaded,  had  only  enabled  them  to  do  so  where  a  court  of  equity  would  restrain 
the  plaintiff  from  suing  absolutely  and  unconditionally.  Testing  it  by  that,  this  plea 
shews  a  state  of  things  in  which  the  defendant  has  made  default,  and  in  which,  if  the 
defendant  had  not  made  such  default,  the  plaintiff  might  have  used  and  made  a  profit 
of  the  5001.  for  a  given  time.  I  am  not  disposed  to  think  that  is  a  case  in  which  a 
court  of  equity  would  interfere  to  the  extent  required  to  satisfy  the  rule  which  has 
been  laid  down  upon  the  subject  of  equitable  pleas.  As  to  the  replication,  I  agree 
with  my  Lord  that  it  is  a  good  answer. 

ByLES,  J.  I  agree  with  the  rest  of  the  court.  As  to  the  construction  of  the  fifth 
plea,  I  also  consider  with  my  Brother  Williams  that  that  will  recur  to  us  upon  the  trial 
of  the  issues.  At  present,  it  is  enough  to  say,  that,  whatever  be  the  construction  of  the 
words  in  the  declaration,  the  same  construction  must  be  given  to  the  same  words  in 
the  plea.  One  cannot  help  seeing  the  probability  that  the  facts  will  shew,  that,  so 
soon  as  the  5001.  became  payable,  the  plaintiff  became  liable  to  refund  it :  and  therefore 
in  reality  this  is  a  mere  struggle  for  nominal  damages. 

Judgment  accordingly. 


[765]     Wiiitehouse  v.  Fellowes.     Feb.  12th,  1861. 

[S.  C.  30  L.  J.  C.  P.  305  ;  4  L.  T.  177  ;  9  W.  R.  557.  Approved,  Mersey  Docks  Trustees 
v.  Gibbs,  1866,  L.  R.  1  H.  L.  112;  11  H.  L.  C.  696.  Referred  to,  Parsons  v.  St. 
Matthew,  Bethnal  Oreen,  1867,  L.  R.  3  C.  P.  60.  Approved,  Devery  v.  Grand  Cannl 
Company,  1875,  I.  R.  9  C.  L.  197.  Discussed,  Bathwst  Borough  v.  Macpherson,  1879, 
4  App.  Gas.  266.     Distinguished,  Colley  v.  London  and  North  Western  Railway,  1880, 
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5  Ex.  I).  279.  Discussed,  hurhij  Main  Colliery  Company  v.  Mitchell,  1886,  11  App. 
Cas.  14.'!;  Greenwell  v.  Loir  Ikix/ilmnt  Cnllieri/  Cow/mvi/,  [1897]  2  Q.  B.  174.  See 
Hall  v.  Norfolk,  11900]  2  Ch.  502;  7'a//'  FaZe  Railway  v.  Amalgamated  Society  oj 
Railway  Servants,  [1901]  A.  C.  432.] 

Where  a  statute  limits  the  period  within  which  an  action  is  to  be  brought  for  an  act 
done  or  committed,  if  the  cause  of  action  be  a  single  act,  or  one  which  amounts  to 
a  trespass  (except  it  be  a  continuing  trespass),  the  action  must  be  brought  within 
the  prescribed  period  after  the  actual  doing  of  the  thing  complained  of:  but,  if  the 
cause  of  action  be,  not  the  doing  of  the  thing,  but  the  resulting  of  damage  only, 
the  period  of  limitation  is  to  be  computed  from  the  time  when  the  plaintiff  sustained 
the  injury. — By  the  General  Turnpike  Act,  3  G.  4,  c.  126,  s.  147,  all  actions  against 
trustees  of  any  turnpike-road  for  anything  done  in  pursuance  of  the  act  must  be 
commenced  within  three  months  after  the  fact  committed.  The  trustees  of  a  turn- 
pike road,  acting  bona  fide  in  execution  of  the  powers  conferred  upon  them  by  their 
act,  converted  an  open  ditch  at  the  side  of  the  road  into  a  covered  drain,  placing 
gratings  at  intervals,  with  catch-pits,  to  carry  off  the  water  from  the  surface  of  the 
mad  into  the  drain  :  but,  in  consequence  (as  the  jury  found)  of  the  negligent  way 
in  which  the  catch-pits  were  constructed  and  kept,  the  drain  was  in  times  of  heavy 
rain  insufficient  to  carry  off  the  water  in  its  accustomed  channel,  and  it  was  conse- 
quently  diverted  to  the  plaintiff's  land,  and  drowned  his  colliery  : — Held,  that  an 
action  brought  within  three  months  after  the  damage  sustained  from  this  continuing 
nuisance  was  brought  in  time  :  that  the  trustees  were  liable  ;  and  that  it  was  no 
misdirection  on  the  part  of  the  judge  to  abstain  from  telling  the  jury  that  the 
defendants,  as  trustees  acting  gratuitously  for  the  benefit  of  the  public,  were  not 
responsible  if  they  acted  with  reasonable  skill  and  care  and  to  the  best  of  their 
judgment. 

This  was  an  action  against  the  defendant  as  clerk  to  the  trustees  of  the  Sedgeley 
Road,  in  the  county  of  Stafford,  for  alleged  negligence  in  reference  to  works  executed 
by  them  under  the  authority  of  their  act. 

The  declaration  stated  that  the  trustees  so  negligently,  carelessly,  wrongfully,  and 
improperly  conducted  themselves  in  and  about  improving,  maintaining,  and  keeping 
in  repair  a  certain  turnpike-road  leading  from  (aim  Lane  to  the  town  of  Bilston,  in 
the  county  of  Stafford,  to  wit,  by  making  and  keeping  manifestly  insufficient  catch-pits 
for  carrying  off  the  water  accumulating  and  running  in  and  along  the  said  road,  and 
by  improperly  cutting  divers  outlets  from  the  said  road  into  the  adjoining  land,  that, 
by  means  of  such  negligent,  careless,  wrongful,  and  improper  conduct,  large  quantities 
of  water  ran  from  such  road  into  the  land  and  collieries  of  the  plaintiff  whereby  the 
said  land  and  collieries  had  been  and  were  damaged,  and  the  plaintiff  had  been  and 
was  prevented  from  working  the  said  collieries,  and  lost  large  gains  and  profits  which 
he  would  otherwise  have  made,  and  had  been  put  to  great  expense  in  and  about 
pumping  the  water  out  of  the  said  collieries,  and  putting  the  same  again  into  working 
[766]  order,  and  thereby  large  quantities  of  milling  tools,  apparatus,  and  stock  had 
been  injured,  destroyed,  and  lost  to  the  plaintiff. 

The  defendants  pleaded  not  guilty  by  statute, — 3  G.  4,  c.  126,  s.  147. 

The  cause  was  tried  before  Byles,  .J.,  at  the  Stafford  Summer  Assizes,  1860,  when  the 
following  facts  appeared  in  evidence  : — The  plaint  ill'  was  the  owner  of  a  colliery  called 
the  Prior  Fields  colliery,  near  whieh,  and  inclining  towards  it,  was  a  steep  road  under 
the  management  of  the  Sedgeley  Road  trustees,  called  Cann  Lane  Road.  Formerly 
there  was  an  open  ditch  at  the  side  of  this  road,  by  which  the  water  in  times  of  heavy 
rain  was  carried  off  to  a  canal,  without  doing  any  damage  to  the  adjoining  property. 
A  few  years  ago,  however,  the  trustees  converted  this  open  ditch  into  a  covered  drain 
or  culvert,  with  gratings  placed  at  intervals  to  carry  the  water  into  it  from  the  road, 
with  catch-pits  to  prevenl  the  drain  from  being  silted  up.  Hut,  in  consequence,  as 
was  stated  by  the  plaintiffs  witnesses,  of  the  insufficiency  of  these  catch-pits,  or  their 
being  kept  in  an  improper  state,  the  covered  drain  failed  al  times  to  carry  off  all  the 

surface  water  in  the  direction  in  which  it  had  passed  by  the  old  ditch  :  ami  the  result 
"as  that  large  quantities  of  rain  water  which  otherwise  would  have  flowed  harmlessly 
away,  flooded  thi'  road    at    the   bottom  and  also    the   adjoining    land    belonging   to   one 

Pemberton, and  from  thence  percolated  through  the  plaintiffs  land  and  into  his  colliery, 
and  dnl  considerable  mischief, 
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The  plaintiff  had  originally  complained  of  the  nuisance  to  the  trustees  in  July, 
1859,  when  some  attempt  was  made  by  them  to  abate  it.  But,  in  the  months  of 
November  and  December  in  that  year,  the  plaintiff's  colliery  was  so  flooded  as  wholly 
to  prevent  his  working  it. 

[767]  This  action  was  commenced  on  the  19th  of  January,  1860. 

On  the  part  of  the  defendants,  it  was  objected  that  the  action  should  have  been 
brought  within  three  months  after  the  works  were  done  which  occasioned  the  damage, 
pursuant  to  the  147th  section  of  the  General  Turnpike  Act,  3  G.  4,  c.  1*26,  which 
provides  that  actions  against  trustees  shall  be  commenced  or  prosecuted  within  three 
months  after  the  fact  committed  and  not  afterwards, — or,  at  all  events,  from  the  time 
the  first  injury  resulted.  It  was  further  contended,  that  the  trustees,  being  a  public 
body,  acting  according  to  the  best  of  their  judgment  in  the  execution  of  their  duties 
under  the  act  of  parliament,  and  receiving  no  personal  emolument,  were  not  responsible. 

For  the  plaintiff  it  was  insisted  that  the  period  of  limitation  ran  from  the  time  the 
damage  was  sustained,  and  not  from  the  time  of  the  doing  of  the  work  ;  and  that  there 
was  no  distinction  in  this  respect  between  the  case  of  public  trustees  and  that  of  an 
individual. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  defendants  had  been  guilty 
of  negligence  in  doing  what  they  did.  The  jury  found  for  the  plaintiff,  with  nominal 
damages, — leave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the 
court  should  think  the  action  was  not  maintainable,  or  not  brought  in  time. 

Pigott,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on 
the  ground  that  the  action  was  brought  too  late,  being  brought  more  than  three 
calendar  months  after  the  fact  committed,  within  the  meaning  of  the  147th  section  of 
the  3  G.  4,  c.  126;  or  for  a  new  trial  on  the  ground  that  the  judge  mis-[768]- 
direeted  the  jury,  in  not  leaving  to  them  the  question  whether  the  defendants  had 
been  guilty  of  negligence,  or  want  of  due  care  in  keeping  the  catch-pits  mentioned  in 
the  declaration  of  an  insufficient  size  or  improper  state  for  carrying  off  the  water,  and 
in  stating  to  the  jury  that  they  were  to  consider  the  case  as  if  it  were  one  of  a  private 
individual  suing  another,  and  that  the  judge  should  have  left  it  to  the  jury  to  say 
whether  the  defendants  as  trustees  acting  gratuitously  for  the  public  benefit  had  acted 
with  reasonable  skill  and  care  to  the  best  of  their  judgment ;  or  on  the  ground  that 
the  verdict  was  against  the  evidence.  The  following  cases  were  referred  to, — Jones  v. 
Bird,  5  B.  &  Aid.  837,  Sutton  v.  Clarke,  6  Taunt.  29,  Wordsworth  v.  Harley,  1  B.  &  Ad. 
391,  Oakley  v.  The  Kensington  Canal  Company,  5  B.  &  Ad.  138,  The  Grocers  Company  v. 
Bonne,  3  N.  C.  34,  3  Scott,  356,  Violeti  v.  Sympson,  8  Ellis  &  B.  344,  Buck  v.  Williams, 
3  Hurlst.  &  N.  308,  Bonomi  v.  Lack-house,  3  Ellis,  B.  &  E.  622. 

Gray  and  Holl  shewed  cause.  The  action,  which  was  brought  within  three  months 
after  the  damage  accrued  to  the  plaintiff  from  the  negligence  of  the  defendants,  was 
commenced  in  time.  The  147th  section  of  the  3  G.  4,  c.  126,  requires  the  action  to 
be  commenced  or  prosecuted  within  three  months  after  the  fact  committed.  Now, 
"the  fact  committed  "  which  gives  the  plaintiff  a  cause  of  action,  is  the  keeping  the 
catch-pits  in  an  insufiicient  state  ;  for,  there  is  no  doubt  that  an  act  of  non-feazance  is 
within  the  contemplation  of  the  act.  The  plaintiff  could  not  on  the  first  formation  of 
these  works  sue  for  prospective  damage  ;  nor  was  he  bound  to  sue  upon  the  happening 
of  the  first  slight  injury  he  sustained  :  he  was  fully  justified  in  waiting  until  real  and 
substantial  damage  occurred.  This  is  not  like  Bonomi  v.  Backhouse,  Ellis,  B.  [769] 
&  E.  622,  and  that  class  of  cases,  where  the  whole  injury  complained  of  flows  from 
one  act  done.  The  cause  of  action  here  is,  the  omission  of  the  trustees  to  have  these 
catch-pits  in  a  proper  and  efficient  state  at  the  time  a  flood  comes.  Suppose  the 
plaintiff,  having  sustained  slight  damage,  had  brought  his  action  and  recovered  20s., 
and  three  months  afterwards,  from  the  continuance  of  the  catch-pits  in  the  same 
improper  condition,  he  sustained  further  damage  to  the  extent  of  10001.,  would  the 
recovery  in  the  first  action  be  any  answer  to  the  second  1  Clearly  not.  Roberts  v. 
Bead,  16  East,  215,  is  very  like  this  case.  It  was  there  held,  that,  though  the  General 
Highway  Act,  13  G.  3,  c.  78,  s.  81,  directed  that  actions  against  any  persons  for 
anything  done  or  acted  in  pursuance  thereof,  should  be  commenced  within  three 
calendar  months  after  the  fact  committed,  and  not  afterwards ;  yet,  if  surveyors  of 
highways,  in  the  execution  of  their  office,  undermined  a  wall  adjoining  to  the  highway, 
which  did  not  fall  till  more  than  three  months  afterwards,  they  were  responsible  for 
the  consequential  injury  within  three  months  after  the  falling  of  the  wall.     In  the 
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course  of  the  argument,  Bayley,  J.,  asks,  "  How  was  the  damage  to  be  estimated  before 
it  actually  happened  I "  The  same  question  may  be  asked  here.  And,  in  giving 
judgment,  Lord  Ellenborough  says :  "  It  is  sufficient  that  the  action  was  brought 
within  three  months  after  the  wall  fell,  for,  that  is  the  gravamen  :  the  consequential 
damage  is  the  cause  of  action  in  this  case.  If  this  had  been  trespass,  the  action  must 
have  been  brought  within  three  months  after  the  act  of  trespass  complained  of:  but, 
being  an  action  on  the  ease  for  consequential  damage,  it  could  not  have  been  brought 
till  the  specific  wrong  had  been  Buffered."  The  London  Dock  Act,  39  &  40  G.  3,  c.  47, 
s.  151,  enacts  that  no  action  shall  be  commenced  against  any  personfor  any-[770]-thing 
done  in  pursuance  of  that  act  after  six  calendar  months  next  after  the  fact  committed  : 
the  London  Dock  Company  had  two  years  before  the  commencement  of  an  action 
undermined  the  wall  of  a  wharf  in  one  undivided  third  part  of  which  the  plaintiff's 
father  then  had  a  life-interest,  with  remainder  to  his  son  in  fee:  in  consequence  "i 
this  undermining,  the  wall  fell,  but  after  the  plaintiff's  title  accrued  :  and  it  was  held 
that  the  sou  might  maintain  the  action,  although  the  wall  was  undermined  during  the 
lifetime  of  the  father;  and  that  the  action  was  brought  in  time,  if  brought  within 
six  months  after  the  falling  of  the  wall:  Gillon  v.  Boddington,  R.  &  M.  161,  1  Oar.  A; 
P.  541.  In  Howell  v.  Young,  5  B.  A-  C.  259,  26s,  8  D.  &  R.  14,  Holroyd,  J.,  says: 
"  What  is  said  by  Holt,  0.  J.,  in  Fetter  v.  Beale,  1 1  Salk.  1,  1  Lord  Raym.  339),  explains 
the  principle  of  the  decision  in  Gillon  v.  Boddington  :  there,  although  the  excavation 
was  made  in  the  life  of  the  father,  it  was  continued  after  his  death,  and  after  the  title 
of  the  remainder-man  had  accrued.  The  continuance  of  the  excavation  was  a  continu- 
ing nuisance,  and  constituted  a  new  cause  of  action."  That  precisely  meets  the  present 
case :  the  making  of  the  catch-pits  was  no  cause  of  action  per  se  ;  the  cause  of  action 
is,  the  neglecting  to  keep  them  in  a  proper  and  efficient  state,  whereby  damage  resulted 
to  the  plaintiff.  In  Bonomi  v.  Backhouse,  Ellis,  B.  &  E.  622,  the  act  of  which  the 
plaintiff  complained  was  one  single  act  of  commission:  there  was  no  continuing  duty 
or  continuing  negligence.  [Byles,  ■).  Like  a  breach  of  a  covenant  to  repair.  Williams,  J. 
In  Holmes  v.  Wilson,  10  Ad.  &  E.  503,  the  trustees  of  a  turnpike-road  built  buttresses 
to  support  it  on  the  land  of  A.,  and  A.  thereupon  sued  them  and  their  workmen  in 
trespass  for  such  erection,  and  accepted  money  paid  into  court  in  full  satisfaction  of 
the  tres-[771]-pass  :  and  it  was  held  that,  after  notice  to  the  defendants  to  remove 
the  buttresses,  and  a  refusal  to  do  so,  A.  might  bring  another  action  of  trespass  against 
them  for  keeping  and  continuing  the  buttresses  on  the  land,  to  which  the  former 
recovery  was  no  bar.  That  was  considered  a  strong  decision.  It  was  followed,  how- 
ever, by  the  court  of  Exchequer  in  Thompson  v.  Gibson,  7  M.  &  W.  456.  Willes,  J. 
On  the  ground  that  it  was  a  continuing  trespass.  Williams,  J.  The  cases  on  this 
subject  are  considered  in  Battishiil  \.  Heed,  IS  (.',.  B.  696,  where  Jervis,  C.  J.,  in  the 
course  of  the  argument,  says,  — "The  rule  suggested  in  Holmes  v.  Wilson  and  Thompson 
\.  Gibson  is  adopted  by  Professor  Sedgwick,— see  Sedgwick  on  damages,  2nd  edit. 
p.  144,  where  it  is  said, — 'Every  continuance  of  a  nuisance  is  held  to  lie  a  fresh  one, 
and  therefore  a  fresh  action  will  lie '  («)-  And,  says  Blackstone  (3  Bl.  Com.  ch.  13), 
(peaking  of  the  same  subject,  very  exemplary  damages  will  probably  be  given,  if,  after 
one  verdict  against  him,  the  defendant  lias  the  hardiness  to  continue  it.  On  this 
ground,  that  suit  can  be  brought  toties  quoties,  it  has  been  deoided  that,  in  an  action 
on  the  case  for  a  nuisance,  damages  sustained  subsequent  to  the  bringing  of  the  action 
are  not  recoverable "  (I/).  You  must  contend  here  as  the  fresh  nuisance!  was  a  fact 
Committed.]  That  would  not  be  so  long  a  stride  towards  common  sense  as  was  taken 
by  Lord  Ellenborough  in  Huberts  v.  Head.  The  distinction  which  pervades  the  eases 
is  this, — Where  the  plaintiff  complains  of  a  trespass,  the  statute  runs  from  [772]  the 
time  when  the  act  of  trespass  was  committed,  except  in  the  case  of  a  continuing 
trespass.  But,  where  the  Cause  of  action  is  not  in  itself  a  trespass,  as.  an  act  done 
upon  a  man's  own  land,  and  the  cause  of  action  is  the  consequential  injury  to  the 
plaintiff,  there  the  period  of  limitation  runs  from  the  time  the  damage  i-  sustained: 
-'■r   Mayne.  on    Damages,  p.  36.      In  l.loij.l  v.   Wtgwy,  6  Bingh.    189,   I   M.  .V  1'.  222,  by 

(a)  3  Bl.  Com.  220;  Vedder  v.  Vedder,  ■'<  Denio  (American),  257  ;  Delawan   ami 
Raritan  Canal  Company  v.  Wright,  I  Zohriskie  (American),  169. 

(b)  Jjuneiin  v.  Markley,  1  Harper  (American),  276;  Blowit  v.  M'Cormick,  '■'<  Denio 
(American),  283 ;  Thayer  v.  I:,",,!.,,  L  7  Ohio  (American),  189. 
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the  Brighton  Improvement  Act,  6  G.  4,  c.  clxxix.,  s.  255,  actions  for  any  injury  done 
by  the  commissioners  under  the  act  were  to  be  brought  within  six  months  after  the 
thing  done  :  the  defendants,  proceeding  under  that  act  to  dig  a  sewer,  cracked  the 
walls  of  the  plaintiff's  house  ;  and  it  was  held  that  the  plaintiff's  right  of  action  was 
limited  to  six  months  after  the  day  on  which  the  crack  was  occasioned.  None  of  the 
cases  cited  on  moving  for  the  rule  have  any  very  close  application.  Oakley  v.  The 
Kensington  Canal  Company,  5  B.  A;  Ad.  138,  was  an  action  for  an  injury  to  the  rever- 
sion, where  the  injury  was  complete  and  the  cause  of  action  accrued  the  moment  the 
thing  complained  of  was  done  :  it  was  not  a  case  of  continuing  trespass.  So,  in 
Wordsworth  v.  Harley,  1  B.  &  Ad.  391,  all  that  was  actionable  was  complete  at  the 
first  moment.  Again,  in  Vioh-tt  v.  Sympson,  8  Ellis  &  B.  344,  the  damage  arose  from 
the  act  of  opposing  the  insolvent's  discharge :  the  imprisonment  was  the  act  of  the 
court.  It  is  difficult  to  see  upon  what  ground  the  objection  to  the  summing-up  is 
based.  The  learned  judge  in  substance  left  it  to  the  jury  to  say  whether  or  not  the 
defendants  had  been  guilty  of  negligence  in  keeping  the  catch-pits  in  an  insufficient 
or  improper  state.  It  is  said  that  he  ought  to  have  told  them  that  the  acts  of  a  body 
of  trustees  acting  gratuitously  for  the  public  benefit  are  not  to  be  judged  by  the  same 
standard  that  is  applied  to  those  of  pri-[773]-vate  individuals.  It  is  true  that  in  some 
of  the  older  cases  it  was  considered  hard  to  make  a  man  personally  responsible  where 
he  acts  gratuitously  in  this  way  :  but  the  modern  authorities  seem  to  consider  that 
hardship  obviated  by  the  provision  which  enables  these  bodies  to  sue  and  be  sued  in 
the  names  of  their  clerks.  The  Grocers'  Company  v.  Donne,  3  N.  C.  34,  3  Scott,  356,  is 
an  authority  to  shew  that  commissioners,  though  acting  in  the  bona  fide  performance 
of  a  public  duty,  are  responsible  for  an  injury  to  an  individual  resulting  from  an  act 
so  done  by  them,  if  they  have  been  guilty  of  negligence  or  want  of  skill  in  the  conduct 
of  it.  In  Jones  v.  Bird,  5  B.  &  Aid.  837,  845,  Bayley,  J.,  says:  "It  is  said  that  the 
defendants  [commissioners  of  sewers]  are  protected  if  they  acted  bona  fide  and  to  the 
best  of  their  skill  and  judgment.  But  that  is  not  enough  :  they  are  bound  to  conduct 
themselves  in  a  skilful  manner  ;  and  the  question  was  most  properly  left  to  the  jury 
to  say  whether  the  defendants  had  done  all  that  any  skilful  person  could  reasonably 
be  required  to  do  in  such  a  case."  In  Ruck  v.  Williams,  3  Hurlst,  &  N.  308,  the 
plaintiff'  was  the  owner  of  premises  at  Cheltenham  which  were  drained  by  a  sewer 
which  emptied  itself  into  the  river  Chelt :  at  the  mouth  of  this  sewer,  there  was  a 
flap  or  penstock  which  prevented  any  water  of  the  river  from  flowing  up  the  sewer: 
in  the  year  1852,  an  act  of  parliament  passed  for  improving  the  town  of  Cheltenham 
(15  Vict.  c.  1),  which  directed  the  commissioners  appointed  under  it  to  make  new 
sewers  :  accordingly,  the  commissioners  constructed  a  new  sewer,  which  passed  under 
the  river  Chelt  near  the  plaintiff's  premises,  and  removed  the  flap  from  the  mouth  of 
the  old  sewer,  and  connected  it  with  the  new  sewer  :  the  plaintiff's  premises  were 
twelve  feet  below  the  summit  level  of  the  new  sewer:  in  July,  1855,  there  was  a 
[774]  heavy  storm  of  rain,  by  which  the  river  Chelt  was  flooded,  and  in  consequence 
the  new  sewer  burst,  and  the  water  of  the  river  flowed  into  it :  the  commissioners 
erected  a  stank  round  the  hole,  but  before  the  repair  of  the  sewer  was  completed 
another  extraordinary  flood  took  place,  by  which  the  stank  was  washed  away,  and  the 
water  of  the  river  rushed  into  the  sewer,  and  forced  the  sewage  water  and  matter  into 
the  plaintiff's  premises,  thereby  causing  great  damage:  the  15  Vict.  c.  1,  incorporates 
the  144th  section  of  the  Public  Health  Act,  1848  ( I  i  &  12  Vict,  c.  63),  which  provides, 
"that  full  compensation  shall  be  made  out  of  the  general  or  special  district-rates  to 
be  levied  under  this  act  to  all  persons  sustaining  any  damage  by  reason  of  the  exercise 
of  any  of  the  powers  of  this  act : "  it  was  held  that  the  commissioners  were  liable  to 
an  action  for  negligence,  and  were  entitled  to  reimburse  themselves  out  of  the  rates. 
Martin,  B.,  founds  his  judgment  mainly  upon  the  case  of  The  Itch-in  Bridge  Company 
v.  The  Local  Board  of  Health  of  Southampton,  27  Law  J.,  Q.  B.  128,  which,  he  says, 
"shews  that  the  commissioners  were  liable  to  an  action  for  damages."  Ward  v.  Lee, 
7  Ellis  A-  B.  426,  is  an  authority  to  the  same  effect.  It  is  no  answer  to  say  that  there 
may  be  a  difficulty  in  enforcing  the  judgment,  when  obtained  :  Kendall  v.  King, 
1  7  C.  B.  483.  In  The  Grocers'  Company  v.  Donne,  3  N.  C.  34,  3  Scott,  356,  Park  J., 
says:  "The  defendants  being  public  commissioners,  it  should  have  been  shewn  that 
they  were  guilty  of  negligence  in  order  to  warrant  a  finding  against  them."  Here, 
the  question  of  negligence  was  left  to  the  jury,  and  they  found  that  the  defendants 
had  been  guilty  of  negligence, — a  finding    with   which   the  learned   judge   has  not 
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reported  himself  dissatisfied.  In  Sutton  v.  Clarke,  6  Taunt.  34,  1  Marsh.  429,  and 
Boulton  v.  Crotother.  2  B.  &  C.  70.'*,  4  1).  &  R.  195,  there  was  no  negligence. 

[775]  I'igott,  Serjt.,  and  Phipson,  in  support  of  the  rule.  The  impression  which 
was  evidently  conveyed  to  the  minds  of  the  jury  by  the  summing-up,  was  that,  if  in 
the  performance  of  their  duty  the  trustees  of  this  road  created  a,  head  of  water,  they 
were  hound  to  get  rid  of  it  so  as  to  avoid  damage  to  the  proprietors  below.  |  Keating,  J. 
If  the  head  of  water  was  suffered  to  accumulate  through  the  negligence  of  the  trustees, 
would  they  not  be  liable  ?]  Possibly  they  might.  [Williams,.!.  Are  you  prepared 
to  contend  that,  if  trustees  can  do  their  duty  effectually  without  throwing  the  accumu- 
lation of  water  upon  the  adjoining  land,  they  are  not  to  be  held  responsible  for  their 
negligence1?]  It  is  not  necessary  to  go  so  far:  it  is  enough  to  say  that  one  who,  in 
the  exercise  of  a  public  function,  without  emolument,  wdiich  he  is  compellable  to 
execute,  acting  bona  fide  and  according  to  the  best  of  his  skill,  and  upon  the  best 
information  he  can  obtain,  does  an  act  wdiich  occasions  damage  to  a  subject,  is  not 
liable  to  an  action  for  it:  Sutton  v.  Clarke,  6  Taunt,  .".4,  1  Marsh.  429.  Gibbs,  ('.  J., 
in  delivering  the  judgment  of  the  court,  there  says  :  "This  case  is  perfectly  unlike 
that  of  an  individul,  who,  for  his  own  benefit,  makes  an  improvement  on  his  own  land 
according  to  his  best  skill  and  diligence,  not  foreseeing  it  will  produce  any  injury  to 
his  neighbour:  if  he  thereby  unwittingly  injure  his  neighbour,  he  is  answerable.  The 
resemblance  fails  in  the  most  important  point  of  comparision,  that  his  act  is  not  done 
for  a  public  purpose,  but  for  private  emolument.  Here,  the  defendant  is  not  a  volun- 
teer: he  executes  a  duty  imposed  on  him  by  the  legislature,  which  he  is  bound  to 
execute.  He  exercises  his  best  skill,  diligence,  and  caution  in  the  execution  of  it; 
and  we  are  of  opinion  that  he  is  not  liable  for  an  injury  which  he  not  only  did  not 
foresee,  but  could  not  [776]  foresee.  He  has  done  all  that  was  incumbent  on  him, 
having  used  his  best  skill  and  diligence."  [Williams,  J.  There,  the  commissioners 
'•'■•'vi'  authorized  by  the  act  of  parliament  to  do  the  very  thing  they  did:  here,  the 
only  duty  imposed  upon  the  trustees  was,  to  keep  the  road  in  repair.]  It  docs  not 
necessarily  follow  that  the  trustees  were  guilty  of  negligence  because  injury  has 
resulted  to  the  plaintiff  from  what  they  have  done.  The  true  test  of  their  liability 
is,  whether  they  have  conducted  themselves  with  reasonable  care,  diligence,  and  skill : 
and  that  was  never  presented  to  the  jury.  In  substance,  they  were  told  that  the 
trustees  were  bound  at  all  events  to  prevent  the  water  from  flowing  into  the  plaintiff's 
collier}'.  In  Harris  v.  Baker,  1  M.  it  Selw.  27,  the  trustees  of  a  public  road  who  were 
impowered  and  required  by  act  of  parliament  to  place  lamps  along  the  road,  if  they 
should  think  necessary,  and  to  make  contracts  for  the  cleansing  of  the  road,  and  to 
take  a  night  toll  for  the  purpose  of  enabling  them  to  light  and  watch  the  same, — were 
held  not  liable  in  an  action  upon  the  case  for  an  injury  suffered  by  an  individual  in 
crossing  the  road  at  night,  by  falling  over  a  heap  of  scrapings  left  on  the  road  side 
after  cleansing  the  road,  without  any  lights.  So,  in  Metcalfe  v.  Hethermgton,  l  1  Exch. 
257,  harbour  trustees,  acting  gratuitously,  and  to  the  best  of  their  judgment,  were 
held  not  responsible  for  damage  to  a  vessel  which  they  had  directed  to  be  moored  in 
an  improper  place,  or  for  an  injury  occasioned  to  the  vessel  by  an  accumulation  oi 
mud  in  the  harbour.  In  giving  judgment,  Parke,  1!,  says:  "Can  the  discretionary 
power  which  is  confided  to  them  (the  commissioners)  as  trust-worthy  persons  by  parlia- 
ment, be  subject  to  the  control  of  the  opinion  of  a  common  jury,  who  may  overrule 
their  decisions  iii  .in  action  against  them,  if  they  think  they  have  acted  with  wrong 
judg-[777]-ment,  and  render  them  liable  to  pay  costs?  We  think  such  a  proposition 
is  perfectly  untenable."      |  Willes,  .1.       ]l,fntljr  v.   I 'lelli'  rimi'mi    received  a  fatal   blow  in 

Oibbs  v.  The  Trustees  of  the  Liverpool  Docks,  •'!  Hurlst.  &  X.  164.]  Negligence  is  a  relative 
term,  as  was  observed  by  Bramwell,  B.,  in  Degg  v.  The  Midland  Railway  Company, 
I  Hurlst.  &  X.  77.".,  781,  and  Ruck,  v.  Williams,^  Hurlst.  &  X.  308,  318.     Then,  this 

action  should  have    been    commenced  within    three    months   after   the   fact  committed 
The  "  fact    committed "  means    the  "cause    of   action;"    and    the    cause    of   action    was, 

the  making  of  insufficient  catch  pits.  This  is  the  first  time  since  Sutton  v.  Clarke  that 
this  question  has  been  directly  raised,  hoes  a  new  cause  of  action  arise  from  simply 
continuing  the  catch-pits  1  The  true  distinction  ie  that  taken  by  Parke,  B.,in  Nicklin  v. 
Williams,  10  Exch.  259,  268,  vi/.  whether  the  action  is  brought  for  an  injury  to  a 
right,  or  for  consequential  damage.     [Willes,  J.     Sutton  v,  Clarke  is  open  to  the  obser 

rat that  the  point  decided  by  the  court  is  not  the  point  which  was  taken  at  nisi 

piiiis  '  see  the  report  in  Marshall.  |     The  present  case  is  in  some   respects   like  lionomi 


GGO  WHITEHOTJSE    7\   FET/LOWES  10  C.  B.  (N.  S.)  778. 

v.  Backhouse,  Ellis,  B.  &  E.  622.  In  both,  the  act  was  Lawful  at  the  time  it  was  done  ; 
but  it  occasioned  damage  to  a  third  person  some  time  afterwards.  The  Exchequer 
Chamber  in  that  case,  reversing  the  judgment  of  the  majority  of  the  court  of  Queen's 
Bench,  held  that  no  cause  of  action  accrued  from  the  mere  excavation  by  the  defen- 
dant in  his  own  land,  so  long  as  it  caused  no  damage  to  the  plaint  ill':  and  that  the 
cause  of  action  did  accrue  when  the  actual  damage  first  occurred  ;  and,  consequently, 
that  the  statute  of  limitations  ran  from  the  time  of  the  damage  only  (a)1.  But,  [778] 
suppose  a  second  slip  occurred,  nothing  having  been  done  in  the  meantime, — would 
that  constitute  a  new  cause  of  action  t  [Williams,  J.  What  do  you  say  is  the  cause 
of  action  here'!]  The  negligent  construction  of  the  catch-pits  and  the  first  damage 
arising  therefrom.  [Williams,  J.  In  that  case  the  plaintiff  would  have  no  remedy 
for  recurring  damage.]  Nor  ought  he  :  he  would  be  entitled  in  the  first  action  to 
recover  a  compensation  for  the  probable  damage  that  would  result  to  him  from  the 
wrongful  act  complained  of.  [Keating,  J.  The  jury  would  be  told  that  the  nuisance 
might  be  abated  the  next  day.]  This  is  not  like  a  continuing  trespass,  as  in  Holme* 
v.  fVilsi  a,  10  Ad.  &  E.  503,  and  Battishill  v.  Reed,  18  C.  B.  696.  NuMin  v.  Williams, 
10  Exch.  259,  may  be  considered  as  overruled  by  the  Exchequer  Chamber  in  Bonomi 
v.  Backhouse.  No  case  is  to  be  found  where  a  man  has  been  held  liable  to  a 
second  action  for  consequential  damage  arising  from  the  continuance  upon  his  own 
land  of  that  which  was  per  se  a  lawful  act.  In  Clegg  v.  Dear  den,  12  Q.  B.  576,  the 
owner  of  a  coal-mine  excavated  as  far  as  the  boundary  (which  he  was  by  custom 
entitled  to  do),  and  continued  the  excavation  wrongfully  into  the  neighbouring  mine, 
leaving  an  aperture  in  the  coal  of  that  mine,  through  which  water  passed  into  it  and 
did  damage  :  and  it  was  held  that  the  party  excavating  was  liable  in  trespass  for 
breaking  into  the  neighbouring  mine,  but  not  in  an  action  on  the  case  for  omitting  to 
close  up  the  aperture  on  his  neighbour's  soil,  though  a  continual  damage  resulted  from 
its  being  unclosed  (a)'2. 

[779]  WILLIAMS,  J.  This  rule  was  obtained  upon  three  distinct  grounds,  two  of 
which  are  based  on  questions  of  law,  the  third  being  whether  the  verdict  was  contrary 
to  the  weight  of  evidence.  The  points  of  law  are, — first,  whether  the  action  is 
answered  by  reliance  on  the  147th  section  of  the  General  Turnpike  Act,  3  G  4, 
c.  126,  the  limitation  clause,  which  enacts  that,  ''if  any  action  shall  be  commenced 
against  any  person  or  persons  for  anything  done  in  pursuance  of  this  act,  then  and  in 
every  such  case  such  action  or  suit  shall  be  commenced  or  prosecuted  within  three 
months  after  the  fact  committed,  and  not  afterwards  : "  and  it  is  said  that  the  fact 
committed  is  outside  the  limitation,  and  therefore  the  action  is  barred.  The  second 
point  of  law  is,  that  the  learned  judge  misdirected  the  jury,  in  not  properly  leaving 
to  them  the  question  whether  the  defendants,  the  trustees,  were  guilty  of  such  a 
degree  of  negligence  as  would  render  them  liable  in  this  action. 

I  think  it  will  be  more  convenient  to  address  myself  in  the  first  instance  to  the 
second  ground.  It  is  said  that  there  is  a  great  difference  between  trustees  ami  private 
individuals,  in  respect  of  acts  done  in  the  discharge  of  a  gratuitous  public  duty  ;  and 
many  cases  have  been  referred  to  for  the  purpose  of  sustaining  that  proposition.  As 
to  several  of  those  cases,  I  must  confess  they  do  not  appear  to  me  to  have  any  applica- 
tion to  the  matter  in  hand.  The  class  of  cases  to  which  I  allude  is  that  of  which 
Sutton  v.  Clarke,  G  Taunt.  29,  is  the  one  most  relied  on  :  but  I  apprehend  that  that 
ease  and  others  of  the  same  class  only  bear  upon  facts  of  trustees  and  the  consequences 
of  those  acts,  where  the  trustees  are  authorized  and  required  to  do  a  spe-[780]-<itic 
and  particular  thing.  The  cases  of  The  Governor  and  Company  of  the  British  Cast  Plate 
Manufacturers  v.  Meredith,  4  T.  R.  794,  Sutton  v.  Clarke,  6  Taunt.  29,  and  Boulton  v. 
(  rowther,  2  B.  &  C.  70-'!.  4  I».  &  K.  195,  appear  to  me  to  warrant  this  doctrine  and  no 
other,  that,  where  trustees  of  a  turn-pike  road,  or  other  similar  official  persons,  are 
authorized  to  do  a  particular  act,  such  as  raising  a  road,  lowering  a  hill,  or  making  a 

(a)1  The  judgment  of  the  Exchequer  Chamber  affirmed  by  the  House  of  Lords  :  see 
Backhouse  v.  Bonomi,  7  Jurist,  N.  S.  809. 

(«)'-  Lord Denman,  in  giving  judgment  in  that  case,  says  :  "The  defendant  Inning 
made  an  excavation  and  aperture  in  the  plaintiff's  land,  was  liable  to  an  action  of 
trespass  ;  but  no  cause  of  action  arises  from  his  having  omitted  to  re-enter  the  plain- 
tiff's land  and  fill  up  the  excavation  :  such  an  omission  is  neither  a  continuation  of  a 
trespass  nor  of  a  nuisance ;  nor  is  it  the  breach  of  any  legal  duty." 
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drain  (as  in  Sutkm  v.  Clarke),  and  by  doing  so  prejudiced  the  rights  or  injure  the 
property  of  third  persons,  they  are  not  liable  to  an  action,  provided  they  do  no  more 
than  the  act  of  parliament  under  which  they  are  acting  authorizes  and  requires  them 
i<>  do,  notwithstanding  a  private  individual  doing  the  same  thing  would  have  been 
liable  whether  he  were  guilty  of  negligence  or  not.  If  trustees  under  a  turnpike-act 
raise  a  road  and  thereby  darken  windows,  no  action  will  lie  against  them  provided  the 
act  done  by  them  is  within  the  scope  of  the  duty  and  authority  conferred  upon  them. 
So,  if  injury  result  to  a  third  person  from  the  making  of  a  drain,  which  would  be 
actionable  if  done  by  a  private  individual,  it  will  not  be  actionable  if  done  by  trustees 
in  the  performance  of  a  duty  cast  upon  them  by  an  act  of  parliament.  It  may  be 
observed  that  the  act  I  have  supposed  to  be  done  by  the  trustees  is  one  which  must 
necessarily  produce  damage  whether  done  carefully  or  not :  but  the  qualification  put 
in  the  case  is  this,  that  if  the  act  authorized  to  be  done  by  the  trustees  is  done  so  care- 
lessly  or  improperly  that  the  careless  or  improper  manner  in  which  it  is  done  either 
creates  or  increases  the  damage,  the  trustees  will  be  liable.  That  class  of  cases,  there- 
Ebre,  and  the  law  established  by  them,  do  not  bear  at  all  directly  upon  the  subject  of 

'resent  inquiry,  because,  as  I  understand  it,  the  complaint  on  the  part  of  the 
plaintiff  is  that  the  defendants,  the  trustees,  in  the  discharge  of  [781]  the  duty  cast  upon 
them  of  keeping  the  road  in  repair,  have  been  guilty  of  negligence  whereby  they  have 
prejudiced  the  plaintiffs  rights  and  injured  his  land.  The  way  in  which  I  understand 
it  to  be  put  is  this, — and  here  I  may  at  once  say,  that,  when  I  speak  of  facts  as  being 
tacts  in  the  case,  I  only  mean  to  say  that  there  was  evidence  of  those  facts  for  the 
consideration  of  the  jury,  and  I  assume  them  to  be  facts  for  the  purpose  of  this  point. 
The  facts,  then,  are  these  : — When  the  trustees  entered  upon  their  duties  on  this  road, 
they  found  an  open  drain  at  the  side  of  it ;  and  the  operation  of  that  open  drain  was, 
that,  when  heavy  rains  caused  a  gush  of  water  on  the  road,  the  drain  carried  it  oft' to 
another  watercourse,  by  means  of  which  it  was  conveyed  down  to  the  canal,  or  other- 
wise dispersed  itself  so  as  to  be  innocuous  to  the  owners  of  the  adjacent  lands.  Such 
being  the  state  of  things,  the  trustees  were  advised  to  disturb  it  and  to  substitute 
another  by  covering  the  open  drain,  which  would  have  the  effect  of  turning  the  gush 
of  water  on  to  the  adjoining  lands,  unless  that  consequence  was  averted  by  placing 
sufficient  catch-pits.  Then,  that  which  the  plaintiff'  imputes  to  the  trustees  is,  that 
they  were  guilty  of  negligence  in  so  changing  the  state  of  things  as  to  accumulate  the 
How  of  water  down  the  road  on  to  the  adjacent  land,  unless  these  catch-pits  were 
properly  constructed  and  kept  in  an  efficient  state,  and  that  they  were  guilty  of 
negligence  as  well  in  making  insufficient  catch-pits  as  in  keeping  those  they  had  made 
in  an  improper  and  inefficient  state.  On  that  state  of  facts,  I  am  of  opinion  that  the 
jury  might  well  be  asked  whether  they  would  infer  that  the  trustees  had  been  guilty 
of  negligence  ;  and  that  question  substantially  1  understand  to  have  been  left  to  them, 
—  whether  the}'  had  been  guilty  of  negligence  superinducing  damage  to  the  plaintiff's 
pits.  A  state  of  [782]  things  certainly  might  have  arisen  which  might  have  occasioned 
I  he  necessity  of  a  good  deal  of  consideration.  Suppose  the  trustees  had  done  their 
duty  without  any  imputation  of  carelessness,  and  in  a  skilful  and  proper  manner 
Covered  the  old  drain  and  constructed  sufficient  catch-pits  to  prevent  injury  to  any 
person,  and  someone,  without  any  default  on  their  part,  had  done  some  act  to  obstruct 
the  flow  of  water  into  the  drain, — a  question  might  have  arisen  whether  any  injury 
thus  occasioned  would  give  a  cause  of  action  against  the  defendants,  they  being 
trustees.  But  no  such  point  arises  here.  It  was  Left  to  the  jury  to  say  whether  or 
not  the  defendants  had  been  guilty  of  negligence;  and  they  must  be  taken  to  have 
found  that  they  had. 

In  considering  the  first  point,  1  assume  that  an   injuri 3  act  was  done  to  the 

plaintiff  by  reason  of  the  defendants'  improper  management  of  the  catch  pits,  whereby 
the  water  which  ought  to  have  passed  down  the  drain  was  caused  to  flow  into  the 
plaintiffs  pits.  The  question  is,  whether  the  plaintiff  is  bound  to  rest  bis  complaint 
upon  the  original  construction  of  the  works,  or  whether  he  can  maintain  an  action 
after  the  expiration  of  three  months  from  that  time.  I  am  of  opinion  that  the  con 
ti nuance  by  the  defendants  of  that  negligent  and  improper  condition  of  the  road  under 
their  charge,  if  accompanied  by  fresh  damage  to  the  plaintiff,  constitutes  a  fresh  cause 

of  action,  and  it  is  in  lime  if  the  action  is  brought  within  three  mouths  next  after  the 
accruing  of  such  fresh  damage.  It  is  no  doubt  true  that  a  fresh  damage  does  not 
necessarily  give  a  fresh  cause  of  action.     The  foundation  of  that   doctrine  is  to  be 
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found  in  the  case  of  Fetter  v.  Beale,  1  Sulk.  11.  In  an  action  for  assault,  battery,  and 
maihem,  the  plaintiff  declared  that  the  defendant  beat  his  head  against  the  ground, 
and  that  he  brought  an  action  of  assault  and  battery  for  that,  and  recovered,  [783] 
and  that  since  that  recovery,  by  reason  of  the  same  battery,  a  piece  of  his  skull  came 
out.  The  defendant  pleaded  the  recovery  mentioned  in  the  declaration  in  bar,  and 
averred  it  to  be  for  the  same  assault  and  battery.  The  plaintiff  demurred.  Ami 
Shower,  pro  quer.  urged  that  this  subsequent  damage  was  a  new  matter  which  could 
not  be  given  in  evidence  on  the  first  recovery,  when  it  was  not  known  ;  and  com- 
pared it  to  the  case  of  a  nuisance  where  every  new  dropping  is  a  new  act.  If  a  man 
beat  my  servant  and  he  die,  I  lose  niy  action,  and  must  proceed  by  indictment ;  and 
by  the  same  reason  that  a  matter  ex  post  may  defeat  an  action,  it  may  also  give  an 
action.  Sed,  Holt,  C.  J.,  contra:  "  Every  new  dropping  is  a  new  nuisance,  but 
here  is  not  a  new  battery,  and  in  trespass  the  grievousness  or  consequence  of  the 
battery  is  not  the  ground  of  the  action,  but  the  measure  of  the  damages,  which  the 
jury  must  be  supposed  to  have  considered  at  the  trial."  And  judgment  was  given  for 
the  defendant.  Now,  here,  I  have  not  heard  any  satisfactory  answer  to  Mr.  Gray's 
argument.  Suppose  an  action  to  have  been  commenced  immediately  after  the  first 
injury  accrued  to  the  plaintiff's  pits  from  the  How  of  water  down  the  road  in  question  : 
when  that  cause  came  to  be  tried,  the  only  question  would  lie  how  much  damage  the 
plaintiff  had  actually  sustained.  It  would  be  monstrous  injustice  to  hold  that  the 
jury  must  assume  that  the  defendants  would  persevere  in  their  wrongful  conduct,  ami 
that  the  damages  must  be  assessed  upon  that  assumption.  All  that  the  jury  could  do 
would  be  to  find  what  damages  the  plaintiff  had  sustained  from  the  wrongful  act  com- 
plained of :  and  they  would  be  told  to  give  him  such  damages  as  they  might  find  he 
had  sustained  down  to  the  time  of  the  commencement  of  the  action.  According  to 
the  assumption,  the  plaint  ill'  has  sustained  damage  from  the  wrongful  con  [784] 
tinuance  of  the  nuisance.  Did  the  statute  intend  that  he  should  have  no  remedy  for 
that  .'  The  true  answer  to  this  objection,  as  it  seems  to  me,  is,  that  no  fresh  cause  of 
action  arises  from  each  fresh  damage,  but  that,  where  there  is  not  only  a  fresh  damage 
but  a  continuance  of  the  cause  of  damage,  such  continuance  of  the  wrongful  act  which 
caused  the  damage  constitutes  a  fresh  cause  of  action. 

Having  disposed  of  these  two  points,  it  remains  only  to  consider  whether  there 
should  be  a  new  trial  cm  the  ground  that  the  verdict  was  against  the  evidence. 
Without  going  the  length  of  saying  that  the  verdict  was  against  evidence,  yet,  looking 
at  the  extreme  obscurity  of  the  case,  I  am  of  opinion  that  it  would  be  more  satis- 
factory that  the  defendants  should  have  an  opportunity  for  a  re-investigation,  on  pay- 
ment of  costs. 

Wii.les,  J.  I  am  of  the  same  opinion.  With  regard  to  the  alleged  misdirection, 
I  am  of  opinion  that  the  just  result  of  the  information  we  have  upon  the  subject  ought 
to  lead  us  to  the  conclusion  that  the  jury  were  told  to  find  for  the  plaintiff,  if  they 
were  of  opinion  that  the  defendants  had  by  their  negligent  construction  or  keeping  of 
the  works  in  question  o.easioned  injury  to  the  plaintiff;  audi  think  the  finding  of 
the  jury  involved  a  finding  that  the  defendants  had  been  guilty  of  negligence.  That 
being  so,  I  see  no  ground  for  granting  a  new  trial  for  misdirection. 

Then,  as  to  the  statutory  limitation.  That  is  a  question  of  some  considerable 
nicety.  The  difficulty  arises  less  from  the  decisions  themselves  than  from  some  of  the 
expressions  which  have  fallen  from  the  several  judges,  when  considered  with  due 
reference  to  the  facts  of  the  cases  with  respect  to  which  those  expressions  were  used. 
I  do  not  think  it  necessary,  after  what  has  fallen  from  my  Brother  Williams,  in  which 
1  [785]  entirely  concur,  to  refer  to  more  than  one  of  those  cases,  viz.  Bonomi  v.  , 
house,  I  Ellis,  B.  iV*  E.  (ilili,  where  it  was  held,  that,  where  damage  had  been  done  to 
the  plaintiff's  house  by  an  excavation  made  by  the  defendant  in  his  own  land  which 
had  diminished  the  support  to  which  i he  plaintiffs  house  was  entitled,  the  period  of 
limitation  did  not  begin  to  run  until  the  actual  sinking  of  the  building.  That  was  the 
decision  of  the  Exchequer  Chamber  (a).  And  I  apprehend  that  that  proposition  was 
sufficient  for  the  judgment  the  court  arrived  at.  They,  however,  thought  proper  to 
give  an  opinion  that  the  judgment  in  Vicklin  v.  Williams,  10  Exch.  259,  was  extra- 
judicial, because  there  had  been  an  accord  and  satisfaction  after  the  laud  had  began 
to  suffer  damage  by  the  sinking.     The  court  go  on  to  say,  that,  in  that  case,  another 

(a)  Affirmed  by  the  House  of  Lords, — ante,  p.  777. 
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principle  applies,  viz.  "that  no  second  or  fresh  action  can  under  such  circumstances  be 
brought  for  subsequently  accruing  damage  :  all  the  damage  consequent  upon  the 
unlawful  act  is  in  contemplation  of  law  satisfied  by  the  one  judgment  or  accord." 
That  is  the  part  of  the  judgment  on  which  special  reliance  has  been  placed  by  the 
defendant's  counsel  here.  But  that  expression  of  opinion  in  Bouomi  v.  llacklwuse  was 
altogether  unnecessary,  though  I  do  not  mean  to  throw  the  slighest  doubt  upon  it :  it 
is  enough  to  say  that  it  was  unnecessary  for  the  decision  of  the  question  then  before 
the  court.  The  cause  of  action  there  was,  the  injury  accruing  to  the  plaintiff  from 
the  wrongful  act  of  the  defendant  in  taking  away  from  the  plaintiff's  house  the  support 
to  which  it  was  entitled  :  the  court  decided  that,  as  it  did  not  appear  that  there  was 
any  taking  away  of  the  support  until  the  plaintiff's  house  sank,  he  had  no  cause  of 
action  until  then  :  but  that,  when  once  that  did  appear,  the  plaintiff's  cause  of  action 
[786]  was  complete.  Compare  that  with  this  case.  Here,  the  cause  of  action  is,  the 
injury  done  to  the  plaintiff's  land.  It  cannot  be  said  that  the  plaintiff  had  in  any 
sense  a  right  to  prevent  the  trustees  of  the  road  from  doing  the  works  in  question 
thereon.  In  Bonorni  v.  Backhouse,  the  plaintiff  might  in  one  sense  have  had  a  right 
that  an  excavation  which  probably  might  deprive  his  house  of  its  natural  support 
should  not  be  made.  Here,  all  the  right  the  plaintiff  could  have  would  be,  a  right 
that  the  works  should  be  done  in  such  a  manner  as  not  to  inflict  injury  upon  him. 
No  cause  of  action,  therefore,  could  accrue  to  him  until  injury  to  his  land  arose ;  and 
the  damages  must  necessarily  be  limited  to  that  injury.  Each  recurrence  of  damage 
would  constitute  a  new  injury ;  and  the  statute  of  limitations  would  run  from  the 
time  each  cause  of  action  arose.  Upon  that  principle  also  the  second  ground  of  the 
rule  fails.     As  to  the  evidence,  I  entirely  concur  with  my  Brother  Williams. 

BylES,  .1.  I  do  not  propose  to  add  anything  as  to  the  alleged  misdirection  :  but 
I  wish  to  say  a  word  or  two  with  reference  to  the  limitation  clause.  The  case  of 
Bonomi  v.  Uackliouse,  as  the  decision  of  a  court  of  error,  is  binding  upon  this  court ; 
and  it  is  in  my  opinion  a  decision  which  delivers  this  branch  of  the  law  from  a  great 
deal  of  confusion.  It  determines  that  the  period  of  limitation  for  an  injury  of  this 
sort  runs  from  the  time  of  the  accruing  of  the  damage,  and  not  from  the  time  of  the 
act  done.  It,  however,  leaves  open  the  question  whether  it  is  to  run  only  from  the 
time  of  the  happening  of  the  first  injury,  or  whether  there  may  not  be  a  new  cause  of 
action  whenever  any  new  injury  may  arise.  My  Brother  W  illes  has  alluded  to  one 
part  of  the  judgment  in  that  case.  But  I  do  not  understand  the  court  as  deciding 
this.  In  that  [787]  case,  however,  there  was  a  single  damage  following  one  wrongful 
act  Here,  the  damage  done  to  the  plaintiff  was  the  result  of  a  negligent  act  of  the 
defendants  which  could  do  no  injury  to  the  plaintiff  until  the  occurrence  of  a  violent 
storm.  There  would  be  a  new  and  distinct  injury  every  time  a  storm  came;  and  this 
declaration  is  in  form  a  declaration  for  a  continuance  of  a  nuisance.  I  am  unable  to 
distinguish  it  from  the  case  I  have  put.  As  to  the  evidence, — I  am  not  prepared  to 
say  that  the  verdict  was  against  the  evidence  ;  but  the  facts  are  so  extremely  confused, 
that  I  quite  concur  with  the  rest  of  the  court  in  thinking  that  justice  will  be  done  by 
allowing  the  cause  to  go  down  to  a  new  trial,  on  payment  of  costs. 

KEATING,  .1.  I  entirely  concur  in  the  conclusion  at  which  the  rest  of  the  court 
have  arrived.  There  clearly  was  no  misdirection.  The  way  in  which  it  is  suggested 
that  there  was  misdirection  is,  that  the  learned  judge  told  the  jury  that  the  defen- 
dants would  be  liable  for  the  injury  done  by  the  water  from  the  load  Hooding  the 
plaintiff's  pits,  if  they  had  not  sufficiently  provided  for  its  safe  transit  to  the  canal. 
But  it  is  clear  that  he  acconi|  anied  that  by  a  direction,  that,  if  the  jury  thought  that 
the  damage  which  accrued  to  the  plaintiff  was  caused  by  the  negligence  of  the  defen- 
dants, they  would  be  responsible.      It  seems  to  me  'hat  that  was  a  perfectly  correct 

direction.     As  to  the  limitation   of  the  action,  it    is   certainlj   an  extremely  nice  | it. 

But  it  appears  to  me,  notwithstanding  the  very  able  argument  of  .Mr.  Phipsou,  that 
the  distinction  pointed  out  by  my  Brother  \\  illes  between  Bonomi  v.  BockllOUSi  and  the 
present  case  is  well  founded.  Here  is  a  continuance  of  the  nuisance,  and  a  new 
distinct  and  complete  cause  of  action  in  respect  thereof,  for  which  1  think  the  plaintiff 
hail  a  [788]  right  to  sue.  That  is  not  inconsistent  with  the  decision  of  the  Exchequer 
Chamber  in  Bonomi  v.  Backlioust  ;  and  it  avoids  the  case,  of  injustice  suggested  by 
Mr.  Gray,  \iz.  that,  in  the  other  view,  a  recovery  of  20a.  would  be  a  bar  to  a  claim 
for  subsequent  damage  to  the  amount  of  10001.  or  more,  although  occasioned  by  a 
continuance  of  the  wrong.     The  question  is  one  of  great   importance,  and  peculiarly  a 
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proper  one  for  further  consideration.     The  justice  of  the  case,  therefore,  will  be  best 
answered  by  allowing  the  defendants  to  have  a  new  trial  on  the  condition  proposed. 
Iiule  absolute  accordingly. 

Jones  and  Wife  r.  Mills.     June  12th,  1861. 

[S.  C.  31  L.  J.  C.  P.  66  ;  8  Jur.  N.  S.  387.     Followed,  Bowen  v.  Anderson, 

[1894]  1  Q.  B.  164.] 

The  defendant  had  for  several  years  occupied  a  cottage  as  tenant  from  week  to  week 
to  one  M.  After  the  death  of  M.,  the  defendant  continued  to  pay  his  rent  weekly 
to  certain  persons  to  whom  M.  had  devised  the  premises.  The  devise  being  dis- 
covered to  be  void  by  reason  of  the  Mortmain  Act,  the  heir-at-law  of  M.  by  his  agent 
demanded  the  rent,  whereupon  the  defendant  said  that  he  had  received  notice  from 
the  other  party,  and  would  not  pay  any  more  rent  until  be  knew  who  was  the  right 
owner: — Held,  that  this  did  not  amount  to  a  disclaimer  or  repudiation  of  the  title 
of  the  heir-at-law,  so  as  to  entitle  him  to  eject  the  defendant  without  auy  notice 
to  quit. — Semble, — per  Williams,  J., — that  a  tenancy  from  week  to  week  can  only 
be  determined  by  a  week's  notice. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  one  of  several 
cottages  at  Wrexham,  in  the  county  of  Denbigh. 

The  cause  was  tried  before  Channel],  B.,  at  the  last  Spring  Assizes  at  Denbigh. 
The  plaintiffs  claimed  as  heirs-at-law  of  one  John  Mears,  who  died  on  the  12th  of 
April,  1859,  having  bequeathed  the  property  in  question  to  the  trustees  of  a  chapel 
at  Wrexham,  called  the  Green  Chapel,  by  a  will  which  was  void  by  reason  of  the 
Mortmain  Act,  9  G.  2,  c.  36. 

There  was  no  precise  evidence  as  to  the  terms  of  the  defendant's  tenancy  :  but  it 
appeared  that  he  had  for  a  [789]  considerable  period  paid  John  Mears  a  rent  of  Is.  3d. 
weekly,  that,  since  the  death  of  Mears,  the  rent  had  been  received  by  the  house- 
keeper of  the  chapel  on  behalf  of  the  trustees,  and  that  the  trustees  had  paid  the 
taxes. 

This  action  was  commenced  in  September,  1859.  The  defendant  had  no  notice  to 
quit :  but  it  was  proved,  that,  on  being  called  upon  for  rent  by  one  Clark,  the  agent 
of  the  plaintiffs,  the  defendant  said  he  had  received  notice  from  "the  other  party,"' 
and  that  he  would  not  pay  any  more  rent  until  he  knew  who  was  the  right  owner  ; 
and  this  was  relied  on  by  the  plaintiffs  as  evidence  of  a  disclaimer. 

On  the  part  of  the  defendant,  it  was  insisted  that  this  was  no  disclaimer  :  and 
Doe  (1.  Williams  v.  Pasquali,  Peake  N.  P.  C.  259,  was  relied  on,  where  it  was  held  by 
Lord  Ken  von  that  a  refusal  to  pay  rent  to  a  devisee  under  a  will  which  was  contested 
was  not  such  a  disavowal  of  the  title  as  to  entitle  the  devisee  to  maintain  an  ejects 
ment  without  giving  a  previous  notice  to  quit. 

The  learned  Baron  directed  a  verdict  for  the  plaintiffs,  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that  the 
evidence  did  not  warrant  the  jury  in  finding  a  disclaimer. 

M'lntyre,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly.  He  referred  to 
Doe  </.  Lewis  v.  Lord  Cawdor,  1  C.  M.  &  R.  39s,  4  Tyrwh.  852.  [Bvles,  J.,  referred  to 
Doe  d.  WiUiams  v.  Cooper,  1  M.  *  G.  135,  1  Scott,  N.  P.  36.] 

Beavan  and  V.  Williams  now  shewed  cause.  A  weekly  tenant  is  not  entitled  to 
notice  to  quit.  The  defendant,  therefore,  having  been  a  tenant  to  Mears  at  [790]  a 
weekly  rent,  his  tenancy  would  end  with  the  week  after  Mears's  death.  [Willes,  J., 
referred  to  the  Year  Book,  13  H.  8,  fo.  15  b.,  cited  in  Selwyn's  N.  P.,  12th  edit.  p.  707.] 
In  Hvffell  v.  Armiistead,  7  C.  &  P.  56,  Parke,  B.,  says:  "Upon  the  question  of  the 
necessity  of  a  notice  to  quit,  the  law  is  clearly  settled,  that  a  yearly  tenancy  cannot 
be  determined  without  half  a  year's  notice.  But  that  rule  cannot  be  applied  to  a 
weekly  taking ;  for,  the  effect  of  it  would  be  to  shew  that  a  half  week's  notice  was 
necessary  to  put  an  end  to  such  a  tenancy.  I  am  not  aware  that  it  has  ever  been 
decided,  that,  in  the  case  of  an  ordinary  monthly  or  weekly  tenancy,  a  month's  or  a 
week's  notice  to  quit  must  be  given.     The  cases  that   have   been   cited  (a)  are  not 

(o)  Doc  d.  Parry  v.  Hazell,  1  Esp.  X.  P.  C.  94,  and  Roe  d.  Peacock  v.  Ha  fan,  6  Esp. 
N.  P.  C.  4. 
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authorities  in  support  of  that  proposition.  A  tenant  who  enters  upon  a  fresh  week 
may  be  hound  to  continue  until  the  expiration  of  that  week,  or  to  pay  the  week's  rent : 
but  this  is  a  very  different  thing  from  giving  a  week's  notice  to  quit."  [Byles,  J. 
What  evidence  was  there  here  that  the  tenancy  was  determined  ?  At  the  very  lowest, 
the  defendant  was  a  tenant  at  will  or  at  sufferance  :  he  clearly  was  not  a  trespasser. 
Erie,  C.  J.  Baron  Parke  does  not  say  that  the  weekly  tenant  must  go  at  a  moment, 
under  pain  of  an  ejectment ;  but  only  that  he  cannot  insist  upon  a  week's  notice.]  In 
Toicne  v.  Campbell,  3  C.  B.  921,  Coltman,  J.,  seemed  to  think  a  week's  notice  necessary. 
[Williams,  J.  Lord  Ellenborough,  in  Kemp  v.  Derrett,  3  Camp.  510,  held  a  three 
months'  notice  to  be  necessary7  in  the  case  of  a  holding  from  three  months  to  three 
months.  The  authorities  do  not  help  much  one  way  or  the  other.]  There  was  ample 
evidence  of  disclaimer:  the  defendant  refused  to  pay  rent  to  the  plaintiff  until  satisfied 
as  to  his  title.  This  he  clearly  [791]  had  no  right  to  do.  Very  slight  evidence  of 
disclaimer  will  suffice.  In  Doe  d.  Dairies  v.  Evans,  9  M.  &  W.  48,  lands  being  held  by 
G.  as  tenant  from  year  to  year  to  D.,  D.,  who  died  in  1837,  devised  the  same  to 
trustees  for  the  term  of  one  hundred  and  forty  years,  upon  trust  (inter  alia)  to  permit 
his  wife  E.  D.  to  take  the  rents  and  profits  thereof  during  her  life.  G.  paid  the  rent 
to  E.  I).,  the  widow,  after  D.'s  death,  from  1837  to  1840,  and,  on  receiving  a  notice 
to  quit  from  her  in  March,  1840,  stated  that  he  did  not  think  she  would  turn  him  out 
of  possession,  as  she  had  promised  he  should  continue  on  as  tenant  from  year  to  year. 
In  an  action  of  ejectment  brought  by  the  trustees  for  the  recovery  of  the  premises, 
it  was  held  that  this  was  sufficient  evidence  of  a  disclaimer  by  G.  of  the  title  of  the 
trustees  to  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff.  Parke,  B.,  there 
said  :  "  The  statement  of  G.  that  Mrs.  D.  had  promised  him  that  he  should  not  be 
removed,  but  continue  as  tenant  from  year  to  year,  affords  some  evidence  of  his  having 
agreed  to  hold  under  the  tenant  for  life,  whereby  he  disclaimed  the  title  of  the 
trustees.  And  that,  accompanied  by  his  having  paid  rent  to  her,  is  evidence  to  go  to 
the  jury  of  attornment  to  the  tenant  for  life,  and  of  repudiation  of  the  title  of  the 
trustees.  In  a  case  like  the  present,  slight  evidence  would  be  sufficient  to  remove  a 
mere  technical  objection."  In  Doed.  WhiteJiead  v.  Pittma/n,  2  Nev.  &  M.  673,  "I  have 
no  rent  for  you,  because  A.  B.  has  ordered  me  to  pay  none,"  was  held  to  be  evidence 
of  a  disclaimer  of  tenancy.  In  Doe  d.  Culvert  v.  Frowd,  1  M.  iv  P.  480,  4  Bingh.  557, 
the  defendant  held  premises  under  a  tenant  for  life,  on  whose  death  possession  was 
claimed  and  rent  demanded  by  the  heir-at-law  of  the  devisor  ;  whereupon  the  defen- 
dant wrote  to  the  attorney  of  the  heir-at-law,  stating  that  he  held  as  tenant  to  J.  S. 
(the  husband  of  [792]  the  tenant  for  life),  in  right  of  his  wife,  that  he  had  never  con- 
sidered the  claimant  as  landlord  of  the  house,  that  he  should  be  ready  to  pay  the 
arrears  to  any  person  who  should  be  proved  to  be  heir-at-law,  but  that  he  must  decline 
taking  upon  himself  to  decide  upon  the  claim  made  on  him,  without  more  satisfactory 
proof  in  a  legal  manner.  It  was  held  that  this  letter  amounted  to  a  disclaimer  of 
the  title  of  the  heir  at  law  ;  and  that  he  might  maintain  ejectment  against  the  tenant, 
without  giving  him  a  notice  to  quit.  Kelianee  will  probably  be  placed  on  the  case  of 
Da  d.  Williams  v.  Pasquali,  Peake,  N.  P.  C.  196,  where  Lord  Kenyon  ruled  that  a 
refusal  to  pay  rent  to  a  devisee  under  a  will  which  was  contested,  was  not  such  a  dis- 
avowal of  his  title  as  to  entitle  such  devisee  to  maintain  ejectment  without  giving  a 
previous  notice  to  quit.  But,  besides  the  doubt  which  is  thrown  upon  that  case  by 
Best,  C.  J.,  in  Ihir,  <l.  i 'nl mi  v.  Frowd,  the  case  differs  essentially  from  the  present. 
There,  there  was  an  oiler  to  pay  the  rent  to  whomsoever  might  be  entitled.  I!ut  here, 
not  only  has  there  been  payment  of  rent  to  a  party  claiming  adversely,  but  there  is 
an  express  refusal  to  pay  any  more  rent  to  any  one  until  the  right  is  determined. 
|  I'irh',  (J.  J.  The  true  question  here  is,  whether  the  disclaimer  amounts  to  a  dispensa- 
tion with  a  notice  to  quit.]  In  Doed.  Graves  v.  Wells,  L0  Ad.  &  E.  427,  2  1'.  &  D.  396, 
it  was  held  that  a  truant   for  a  definite  term  of  years  dors  not  forfeit  hi.s  term  by  orally 

refusing,  upon  demand  of  the  rent  made  by  his  landlord,  to  pay  the  rent)  and  claiming 

the  fee  as  his  own.  I'atteson,  J.,  there  says:  "It  is  sometimes  said  tli.U  a  tenancy 
from  year  to  year  is  forfeited  by  disclaimer:  bu1  it  would  be  more  correct  to  say  that 
a  disclaimer  furnishes  evidence  in  answer  fco  the  disclaiming  party's  assertion  that  he  has 
had  no  notice  to  quit  ;   inasmuch  as  it  [793]  would  be  idle  to  proi  8  such  a  notice  where 

the  tenant  has  asserted  thai  there  is  no  longer  any  tenancy."  There  is  no  evidence  of 
that  sun  here,     in  Doe  <l .  Williams  v.  Cooper,  I  M.  &  G.  135,  I  Scott,  N.  R.  36,  the 

defendant  took  premises  of  one  II.,  at  a  yearly  rent,  with  an  agreement  for  a  lease  for 
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seven  years  or  for  the  lease  for  lives  under  which  H.  held  the  property.  H.  subse- 
quently assigned  his  interest  in  the  premises  to  the  lessors  of  the  plaintiff,  and  their 
attorney,  under  an  impression  that  the  seven  years  had  expired,  demanded  possession. 
The  defendant  said,  "  I  hold  on  lives,  and  as  long  as  they  live  I  will  hold  the  premises  ; 
you  know  I  have  an  agreement."  The  attorney  then  demanded  a  quarter's  rent  which 
was  due,  but  the  defendant  refused  to  pay  it,  saying,  "  I  hold  under  H.,  and  I  was 
directed  by  him  to  pay  K.  (who  was  the  superior  landlord),  and  I  will  do  so  ;  for,  how 
do  I  know  he  will  not  come  and  make  a  demand  on  me  1 "  And  it  was  held  that  this 
was  no  disclaimer  of  the  title  of  the  lessors  of  the  plaintiff.  Tindal,  C.  J.,  there  says  : 
"  A  disclaimer,  as  the  word  imports,  must  be  a  renunciation  by  the  party  of  his 
character  of  tenant,  either  by  setting  up  a  title  in  another,  or  by  claiming  title  in 
himself."  Here,  there  was  an  absolute  refusal  to  pay  rent  to  the  plaintiffs,  anil  a 
repudiation  of  their  title.  It  was  a  question  for  the  jury  with  what  intention  that 
refusal  took  place. 

Hayes,  Serjt.,  and  M'Intire,  in  support  of  the  rule.  This  was  not  a  tenancy  for 
a  week  certain,  but  at  the  lowest  a  tenancy  from  week  to  week,  and  the  defendant 
was  entitled  to  a  week's  notice.  Assuming  that  it  was  a  mere  tenancy  at  will,  it 
could  not  have  been  determined  without  some  notice :  Doe  d.  Parry  v.  Hazell,  1  Esp. 
N.  P.  C.  94 ;  Roe  d.  Peacock  v.  Ilaffun,  6  Esp.  N.  P.  C.  4  ;  Kemp  v.  Derrett,  3  Campb.  510. 
[794]  Huffell  v.  Armitstead,  7  C.  &  P.  56,  was  the  case  of  furnished  apartments. 
[Williams,  J.  I  must  confess  I  do  not  quite  follow  by  Brother  Parke's  reasoning  in 
that  case.]  In  Towne  v.  Campbell,  3  0.  B.  921,  the  question  was  whether  the  tenancy 
was  quarterly  or  weekly  ;  and  the  jury  found  that  it  was  weekly,  and  that  notice  had 
been  duly  given.  To  constitute  a  disclaimer,  there  must  be  a  distinct  and  unequivocal 
renunciation  of  the  tenancy.  It  is  impossible  to  distinguish  this  case  from  Doe  d. 
Williams  v.  Pasquali,  PeakeN.  P.  C.  1 90.  In  Doc  d.  Gnu/  v.  Stanion,  1  M.  &  W.  695, 
702,  Parke,  B.,  says:  "In  the  earliest  reported  case  on  this  subject,  Throgmorton  v. 
Whelpdah,  Bull.  N.  P.  96,  it  is  said  that  such  notice  [a  notice  to  quit]  is  necessary, 
unless  the  tenant  have  attorned  to  some  other  person,  or  done  some  other  act  disclaim- 
ing to  hold  as  tenant  to  the  landlord.  In  Doe  d.  Foster  v.  Williams,  Cowp.  622,  Lord 
Mansfield  says,  where  the  possession  is  adverse,  no  notice  is  necessary ;  and  in  that 
case  there  had  been  an  attornment,  or  what  was  equivalent,  for,  the  defendant 
defended  as  landlord  to  the  tenant  from  year  to  year.  But  this  rule  is  too  narrow  ; 
and,  from  subsequent  cases,  it  does  not  appear  to  be  necessary  that  any  act  should  be 
done,  as  distinguished  from  a  verbal  disclaimer;  a  disavowal  by  the  tenant  of  the 
holding  under  the  particular  landlord,  by  words  only,  is  sufficient.  Lord  Kenyon,  in 
Doe  <!.  Williams  v.  Pasquali,  says  that,  'if  the  tenant  puts  his  landlord  at  defiance,  he 
might  consider  him  either  as  a  tenant  or  trespasser,  and  eject  him  without  any  notice 
to  quit ; '  and  in  Power  v.  Major,  1  Brod.  &  Bingh.  4,  in  the  analogous  case  of  a 
composition  for  tithes,  the  declaration  of  an  occupier  who  refused  to  set  out  his  tithes 
in  kind,  insisting  that  he  was  exempted  by  a  modus,  was  held  to  be  a  sufficient 
disclaimer  of  the  composition,  so  as  to  dispense  with  [795]  half  a  year's  notice  to 
determine  it :  and  in  other  cases,  in  which  the  declaration  of  the  tenant  has  been 
held  insufficient  (a),  no  question  has  been  raised  as  to  the  necessity  of  some  act  being 
done  by  the  tenant,  as  distinguished  from  a  disavowal  by  word  or  writing.  But,  in 
order  to  make  a  verbal  or  written  disclaimer  sufficient,  it  must  amount  to  a  direct 
repudiation  of  the  relation  of  landlord  and  tenant,  or  to  a  distinct  claim  to  hold 
possession  of  the  estate  upon  a  ground  wholly  inconsistent  with  the  existence  of  that 
relation,  which  by  necessary  implication  is  a  repudiation  of  it.  An  omission  to 
acknowledge  the  landlord  as  such,  by  requesting  further  information,  will  not  be 
enough."  That  is  precisely  in  point.  Here,  the  defendant  by  his  conduct  repudiates 
the  devisee's  title,  not  that  of  the  heirs-at-law.  Mere  payment  of  rent  to  a  person 
not  entitled  to  receive  it,  is  no  disclaimer  of  the  title  of  the  person  who  is  really 
entitled:  Doe  d.  Dillon  v.  Parker,  Dow.  N.  P.  C.  180.  [Williams,  J.  There  was  a 
lease  there.  The  landlord  was  not  hurt  by  the  payment  to  a  stranger.]  In  Doe  d. 
Whitehead  v.  Pittman,  2  N.  &  M.  673,  the  defendant  having  come  in  under  the  plaintiff, 
a  refusal  to  pay  rent  to  him  was  an  express  repudiation  of  his  title.  So,  in  Doe  d. 
Calrert  v.  Frorcd,  1  M.  &  P.  480,  4  Bingh.  557,  there  was  an  express  repudiation  of 
the  lessor's  title,  and  a  setting  up  the  title  of  another.     That  is  very  different  from 

(a)  Doe  d.  Williams  v.  Pasquali ;  Doe  d.  Lewis  v.  Lord  Cawdor. 
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a  tenant's  pausing  to  make  inquiry  before  he  yields  to  the  demand  of  a  new  claimant. 
Tindal,  C.  J.,  says  in  Doe  d.  Williams  v.  Cooper,  "There  are  authorities  to  shew  that 
a  tenant  honestly  inquiring  into  the  title  of  a  claimant,  is  not  thereby  guilty  of  a 
disclaimer."  The  definition  which  that  learned  judge  there  gives  of  a  disclaimer  is 
something  very  different  [796]  from  what  was  done  here  ;  for,  here  the  defendant 
neither  claims  title  in  himself  nor  does  he  set  up  the  title  of  another. 

ERLE,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The  eject- 
ment is  brought  against  one  who  had  been  for  several  years  in  possession  of  the 
premises  as  a  tenant  from  week  to  week.  The  landlord  having  died,  the  defendant 
went  on  [laying  rent  to  persons  whom  he  conceived  to  be  entitled  to  receive  it.  When 
it  was  discovered  that  those  persons  had  no  title,  and  the  heir-at>law  turned  up,  the 
defendant  objected  to  pay  any  more  rent  till  he  knew  who  was  the  right  owner. 
The  question  is  whether  by  so  doing  he  has  been  guilty  of  a  disclaimer  or  renunciation 
of  the  title  of  his  landlord,  so  as  to  disentitle  him  to  a  notice  to  quit.  I  adopt  the 
definition  of  a  disclaimer  which  is  given  by  Tindal,  C.  J.,  in  Doe  d.  Williams  v.  Cooper, 
I  M.  &  G.  135,  1  Scott,  N.  K.  36, — "A  disclaimer,  as  the  word  imports,  must  be  a 
renunciation  by  the  party  of  his  character  of  tenant,  either  by  setting  up  a  title  in 
another,  or  by  claiming  title  in  himself."  Here,  the  defendant  did  not  set  up  the 
title  of  another,  neither  did  he  affect  to  claim  title  in  himself  :  but  he  required  further 
information  before  he  would  pay  the  rent  to  anybody.  He  acknowledged  himself  to 
be  tenant,  and  was  ready  to  pay  rent  to  the  right  person.  What  passed  did  not  in 
my  judgment  amount  to  a  disclaimer.  I  also  think  that  the  tenant,  having  held  for 
several  years,  was  not  liable  to  be  turned  out  at  the  end  of  any  week,  without  notice. 
I  cannot  find  any  authority  for  saying  that  his  tenancy  was  determined  at  the  end  of 
each  week.  The  rule  which  applies  to  tenancies  from  year  to  year  lias  never,  it  seems, 
been  extended  to  the  case  of  a  weekly  or  monthly  tenant:  but,  though  it  has  been 
laid  down  that  a  weekly  or  a  [797]  monthly  holding  does  not  require  a  week's  or  a 
month's  notice  to  determine  it,  unless  there  be  some  special  agreement  or  some 
custom,  I  do  not  find  that  any  person  has  ever  held  that  the  interest  of  a  tenant  so 
holding  may  be  put  an  end  to  without  any  notice  at  all.  It  would  be  most  unreason- 
able if  a  landlord  was  held  to  be  entitled  to  turn  his  weekly  tenant  out  at  twelve 
o'clock  at  night  on  the  last  day  of  the  week.  Some  notice  must  be  necessary  ;  and, 
none  having  been  given  here,  the  action  has  been  prematurely  brought,  and  the  rule 
to  enter  a  nonsuit  must  be  made  absolute.  I  should  feel  inclined  to  hold,  upon  the 
authority  of  Thunder  d.  Weaver  v.  Belcher,  3  East,  449,  that  the  tenant  ought  not  to 
be  ejected  until  after  such  a  demand  of  possession  as  would  give  him  a  reasonable 
time  to  get  out:  but  I  cannot,  without  further  consideration,  prevail  upon  myself  to 
lav  down  any  precise  rule.  One  cannot  but  feel  great  regret,  that,  after  all  the 
expense  the  plaintiffs  have  incurred,  the  case  should  be  disposed  of  upon  a  minor  point, 
the  omission  of  a  mere  formality.  But  we  are  bound  to  give  our  judgment  upon  the 
matter  as  brought  before  us;  and  the  only  conclusion  1  can  come  to  is  that  the 
plaintiffs  have  commenced  their  ejectment  before  the  defendant's  holding  has  been 
(awfully  put  an  end  to. 

Williams,  J.  I  entirely  concur  in  thinking  that  this  rule  must  be  made  absolute. 
We  have  nothing  to  do  with  the  merits.  The  contention  on  the  part  of  the  defendant 
is,  that  he  occupied  flic  cottage  in  question  under  a  tenancy  from  week  to  week, 
which,  by  the  understanding  of  the  parties  at  the  time  of  the  demise,  was  only  to 
be  determined  by  cither  giving  proper  proof  of  his  wish  that  such  tenancy  should 
cease.  Thai  proper  proof,  viz.  a  notice  to  quit,  has  not  been  given  ;  nor  has  it  Ween 
dispensed  with  by  anything  [798]  that  has  occurred,  ll  appeared  that  the  defendant 
bad  held  the  premises  for  many  weeks  al  a  weekly  rent.  It  cannot  be  said  that  there 
was  a  new  contract  each  week  :   it  must  have   been  a  tenancy  from  week   to  week    for 

so  long  as  the  parties  should  respectively  please.  If  it  had  been  a  tenancy  from  year 
to  year,  it  would  have  undoubtedly  subsisted  until  it  was  terminated  by  a  proper 
notice.  The  question  is  whether  there  is  in  this  reaped  any  difference  in  principle 
between  a  tenancy  from  week  to  week  and  a  tenancy  from  yen  to  year.  I  apprehend 
thai  hi  either  case  then'  must  be  a  legal  expression  of  intention  that  the  tenancy 
•should  cease.  There  certainly  is  do  direct  authority  upon  the  subject:  but,  upon 
principle,  I  do  not  see  how  a  party  holding  on  the  terms  that  bis  tenancy  should 

continue  until  his  landlord  evineed  an  intention  that  it  should  cease,  can  be  turned 
out  of  possession  without  any  notice  at  all.     Assuming  that  some  notice  was  necessary, 
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the  question  is  whether  the  notice  has  been  dispensed  with.  That  which  was  proved 
here  clearly  would  not  have  amounted  to  a  disclaimer  if  the  question  had  been  as  to 
the  forfeiture  of  a  lease  for  a  term  of  years  :  nor  do  I  think  it  amounted  to  a  dispensa- 
tion with  notice  to  quit.  To  constitute  a  disclaimer,  the  act  of  the  tenant  must  be 
a  distinct  repudiation  of  the  relation  of  landlord  and  tenant.  I  do  not  think  the 
evidence  in  this  case  amounted  to  that.  How  long  the  notice  should  be  it  is 
unnecessary  upon  this  occasion  to  determine,  inasmuch  as  none  was  given.  But  the 
inclination  of  my  opinion  is  that,  where  the  holding  is  from  week  to  week,  a  week's 
notice  should  be  given,  and  a  month's  notice  where  the  holding  is  from  month  to 
month. 

WlLLES,  J.  Upon  the  question  of  disclaimer,  I  have  nothing  to  add.  As  to  the 
other  point,  I  can  quite  [799]  understand  that  the  law  may  be  as  laid  down  by  my 
Lord  and  my  Brother  "Williams  ;  and,  as  they  think  so,  and  my  Brother  Byles  also, 
I  believe,  I  have  no  doubt  that  the  inference  of  law  arising  from  a  contract  of  tenancy 
like  this  is,  that  it  should  continue  from  week  to  week  until  put  an  end  to  by  the 
one  party  or  the  other  expressing  his  dissent  to  its  continuance,  and  that  such  dissent 
cannot  be  so  expressed  as  to  put  an  end  to  the  tenancy  before  the  end  of  the  current 
week.  I  am  ready  to  adopt  that  view  :  but,  to  say  as  matter  of  law,  that  a  week's 
notice  is  necessary,  is  a  proposition  which  I  am  not  prepared  to  assent  to.  It  is  clear 
that,  in  contemplation  of  law,  a  lease  for  a  week  stands  upon  precisely  the  same 
footing  as  a  lease  for  a  year  or  any  number  of  years.  Whether  it  be  for  a  week  or 
for  one  or  more  years,  such  a  lease  would  come  to  an  end  at  the  expiration  of  the 
term.  That  is  the  general  rule.  An  exception  has  been  made  in  the  case  of  a  tenancy 
from  year  to  year, — a  peculiar  tenancy  which  grew  out  of  the  tenancy  at  will.  The 
judges,  seeing  the  inconvenience  of  so  uncertain  a  holding,  and  that  the  tenant  was 
usually  entitled  to  emblements,  very  early  adopted  the  inference  that  it  was  intended 
that  the  tenancy  should  be  a  tenancy  to  be  put  an  end  to  by  either  party  expressing 
such  to  be  his  will,  but  only  at  the  end  of  the  year  ;  and  they  superadded  to  that, 
what  is  expressed  in  the  Year  Book,  13  H.  8,  fo.  13  b.,  viz.  that  it  must  be  a  half- 
year's  notice.  Thus  we  have  the  general  rule  of  law  that  no  notice  was  necessary  ; 
and  then  we  have  the  exception  established  for  the  sake  of  convenience,  that  in  the 
case  of  a  tenancy  from  year  to  year,  the  notice  to  determine  it  shall  be  a  six  months' 
notice.  By  parity  of  reasoning,  I  do  not  see  how  it  is  possible  to  infer  that  a  tenant 
from  week  to  week  is  entitled  to  any  notice  unless  it  be  half  a  week's  notice,  as  was 
suggested  by  Parke,  B.,  [800]  in  Huffdl  v.  Armitstead,  7  C.  &  P.  56.  It  is  impossible 
to  infer  from  the  authority  in  the  Year  Book,  that  there  must  be  a  week's  notice: 
nor  do  I  find  any  authority,  or  any  analogy  in  the  law,  to  sustain  that  proposition. 
Opposed  as  my  notion  is  to  that  of  my  Brother  Williams,  I  do  not  doubt  that  I  am 
wrong :  but  1  cannot  help  thinking  that  the  doctrine  is  a  novelty  and  an  unnecessary 
novelty,  and  therefore  I  object  to  its  introduction.  I  beg,  however,  that  I  may  not 
be  understood  as  expressing  any  dissent  from  the  decision  of  the  court. 

Byles,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absolute.  I  much 
regret  that  the  case  should  be  thus  decided  upon  a  point  far  removed  from  the 
merits  :  but  that  is  the  fault  of  the  plaintiffs,  who  have  resorted  prematurely  to  an 
action  of  ejectment.  The  first  question  is,  was  any  notice  to  quit  necessary  ?  Ever 
since  the  time  of  Henry  8,  a  tenancy  from  year  to  year  has  been  determinable  only 
by  a  six  months'  notice  ending  with  the  current  year.  It  seems  to  me  that  the  same 
convenience  which  dictated  the  notice  there,  makes  it  also  necessary  that  a  tenancy 
from  week  to  week  should  be  determinable  only  upon  a  reasonable  notice.  It  may 
be  that  the  law  has  not  yet  determined  what  that  notice  shall  be  The  state  of  the 
authorities  seems  to  be  this  : — There  is  some  authority  for  saying  that  a  week's  notice 
is  not  necessary  ;  but  there  is  no  authority  defining  what  notice  is  necessary.  I  would 
rather,  therefore,  decide  the  present  case  on  the  ground  that  no  notice  at  all  was 
given,  whereas  the  law  requires  a  reasonable  notice,  without  taking  upon  nryself  to 
say  what  notice  would  be  reasonable  (a).     The  tenancy  here  was  treated  by  all  [801] 

(a)  If  reasonableness  be  a  question  for  a  jury  (as  it  must  be),  there  can  be  little 
doubt  that  they  would  be  guided  by  the  universal  understanding  and  practice,  in  the 
case  of  lodgings  and  small  tenements,  to  give  or  receive  a  week's  notice  where  the 
hiring  is  by  the  week,  a  month's  notice  where  the  hiring  is  by  the  month,  and  a 
quarter's  notice  where  the  hiring  is  quarterly. 
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parties  as  a  tenancy  from  week  to  week.  That  tenancy,  therefore  continues,  unless 
there  has  been  a  disclaimer.  Does  that  which  occurred  here  amount  to  evidence  of 
disclaimer1!  Tindal,  C.  J., — one  of  the  highest  authorities  upon  such  a  subject, — in 
Da  d.  Williams  v.  Cooper,  1  M.  &  G.  135,  1  Scott,  N.  B.  36,  states  the  rule  thus:  "A 
disclaimer,  as  the  word  imports,  must  be  a  renunciation  by  the  parly  of  his  character 
df  tenant,  either  by  setting  up  a  title  in  another,  or  by  claiming  title  in  himself." 
Comparing  that  with  the  passage  in  Buller's  Nisi  Prius,  p.  9G,  it  seems  to  me  that 
that  rule  is  equally  applicable  to  a  weekly  tenancy.  Here,  the  defendant  had  paid 
his  rent  to  the  persons  whom  he  thought  entitled  to  receive  it.  How  can  it  be  said 
that  he  repudiated  the  plaintiffs'  title  before  he  had  any  notice  of  it?  In  Doe  d. 
Gray  v.  Stanion,  1  M.  &  \V.  695,  Parke,  B.,  says  that,  to  constitute  a  disclaimer  or 
renunciation  of  the  landlord's  title,  there  must  be  a  distinct  repudiation  of  the  relation 
of  landlord  and  tenant.  Payment  of  rent  to  a  stranger  under  a  bona  fide  mistake  can 
be  no  disclaimer.  Could  it  be  contended  for  a  moment  that  an  estate  worth  10001. 
a  year  was  forfeited  by  such  an  act?  The  evidence  from  which  it  is  sought  to  establish 
a  disclaimer  here  was  that,  when  applied  to  for  rent  by  the  plaintiffs'  agent,  the 
defendant  said  he  had  received  notice  from  the  other  party,  and  would  not  pay  any 
more  rent  until  he  knew  who  was  the  right  owner.  That  was  a  negative  pregnant 
with  an  affirmative  that  the  light  owner  when  ascertained  would  be  paid.  I  cannot 
In ild  that  to  be  a  repudiation  of  the  plaintiffs'  title.  Whatever,  therefore,  be  the 
merits  of  the  case,  I  have  no  hesita-[802]-tion  in  saying  that  our  decision  ought  to 
lie  in  favour  of  the  defendant. 

WILLIAMS,  J.  I  wish  to  add  that  I  was  much  influenced  in  my  notion  that  there 
should  be  a  week's  notice  to  determine  a  weekly  tenancy,  by  what  is  said  by  Lord 
Mansfield  in  Right  '!.  Flower  v.  Darby,  1  T.  R.  159,  1G2,  and  by  Lord  Ellenborough 
in  Kemp  v.  Derrett,  3  Campb.  510. 

WiLLES,  J.  That  would  no  doubt  be  a  very  convenient  rule  to  establish:  but 
it  is  not  necessary  so  to  decide  for  the  determination  of  this  case. 

Rule  absolute. 
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[S.  C.  :si  L.  J.  C.  P.  58;  4  L.  T.  448;  8  Jur.  N.  S.  177;  9  W.  R.  694.  Applied, 
Fry  v.  Cltartcavl  jlfrmrnlilc  Jinn!,-  of  India,  1866,  L.  R.  1  (<.  P.  692.  See  Gray  v. 
Can;  1871,  L.  R.  6  Q.  B.  538;  Porteous  v.  Waimy,  1878,  •">  Q.  B.  D.  537;  Sewell  v. 
Burdick,  1884,  10  App.  Cas.  89.] 

A  cargo  of  potatoes  was  shipped  from  Dunkirk  to  London  under  a  charterparty  by 
which  the  charterer  contracted  to  pay  certain  freight,  and  was  to  have  sixteen  days 
for  loading  and  unloading,  and  to  pay  21.  per  day  for  any  detention  of  the  vessel 
beyond  that  period.  By  the  bill  of  lading,  the  cargo  was  deliverable  to  the  con- 
signees in  London,  or  order,  "he  or  they  paying  freight  as  per  charterparty."  In 
the  margin  of  the  bill  of  lading  was  the  following  memorandum,  —"There  are  eight 
working  days  for  unloading  in  London:" — Held,  that  the  consignees,  by  accepting 
the  cargo  under  this  bill  of  lading,  incurred  no  liability  for  demurrage,  although 
the  vessel  was  detained  for  four  days  beyond  the  time  mentioned. 

This  was  an  action   against   the  indorsees  of  a  bill  of  lading,  for  demurrage  on  a 
oargo  of  potatoes. 

The  declaration  stated  that  a  certain  cargo  of  potatoes  was  shipped  on  board  a 
vessel  called  the  "Auspicious,"  of  which  the  plaintiff  was  master,  to  lie  delivered 
according  to  the  terms  of  a  bill  of  lading  (which  was  set  out),  which  bill  of  lading 
was  indorsed  to  the  defendants;  and  that,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  would  deliver  to  the  defendants  as  such  indorsees,  and 
Would  suffer  [803]  them  to  take  the  said  cargo  according  to  the  terms  of  the  aid 
bill  of  lading,  the  defendants  promised  the  plaintiff  bo  accept  and  take  the  said  cargo 
on  the  terms  of  the  said  bill  of  lading,  and  to  discharge  lie  vessel  in  eight  working 
days,  as  in  the  said  bill  of  lading  provided,  breach,  that  the  defendants  did  not  dis 
;e  the  \cssel  within  the  said  eight  working  days  so  allowed  for  the  working 
thereof,  lull  kept  and  detained  the  vessel  over  and  above  the  said  eight  working 
days.       I'hcic  were  also  the  common  counts. 
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The  defendants  pleaded,  among  other  pleas,  a  denial  of  the  contract  as  alleged. 

The  canse  was  tried  before  Byles,  J.,  at  the  first  sitting  in  London  in  Easter 
Term  last.  The  facts  were  as  follows  : — The  plaintiff"  was  the  master  of  the  ship 
"Auspicious,"  which  was  chartered  at  Dunkirk  by  certain  persons  trading  there  for 
the  conveyance  of  a  cargo  of  potatoes  to  London.  By  the  charter  party,  the 
charterers  agreed  to  pay  a  certain  freight  :  sixteen  days  were  to  be  allowed  them  for 
loading  the  ship  at  Dunkirk  and  unloading  her  in  London  ;  and  the  charterers  were 
to  pay  demurrage  at  the  rate  of  21.  per  day  for  any  detention  of  the  ship  beyond  the 
laving  days.  The  cargo  was  consigned  to  the  defendants,  merchants  in  London, 
under  a  lull  of  lading  making  the  goods  deliverable  to  them  or  order  "paying  freight 
as  per  charterparty."  And  in  the  margin  of  the  bill  of  lading  was  written  the 
following  memorandum, — "There  are  eight  working  days  for  unloading  in  London." 
The  vessel  was  detained  four  days  beyond  the  eight.  The  defendants,  who  as 
consignees  received  the  cargo,  paid  the  freight,  but  declined  to  pay  demurrage :  where 
upon  this  action  was  brought. 

On  the  part  of  the  defendants,  it  was  insisted  that  the  only  contract  in  the  bill  of 
lading  which  was  binding  on  them  was,  to  pay  the  stipulated  freight:  and  [804]  they 
relied  on  Smith  v.  Sieveking,  4  Ellis  &  B.  945,  in  error,  5  Ellis  &  B.  589. 

For  the  plaintiff  it  was  submitted  that  the  memorandum  in  the  margin  sufficiently 
incorporated  into  the  bill  of  lading  all  the  conditions  contained  in  the  charterparty, 
and  consequently  that  the  defendants  were  only  entitled  to  have  the  goods  delivered 
to  them  on  payment  of  demurrage  as  well  as  freight.  Wegener  v.  Smith,  15  C  B.  285, 
was  referred  to. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  found  for  the  plaintiff, 
damages  SI., — leave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  they  were  not  liable  for  the  demurrage. 

David  Keene,  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Barnard  (with  whom  was  Edward  James,  Q.  C),  now  shewed  cause.  A  consignee 
or  assignee  of  a  bill  of  lading  who  receives  goods  with  an  intimation  upon  the  face 
of  the  document  under  which  he  receives  them  that  a  sum  will  be  payable  for 
demurrage,  is  as  much  bound  to  pay  for  the  detention  of  the  ship  beyond  the  laying 
days  as  he  is  for  the  freight.  Here,  the  charterparty,  besides  stipulating  for  the  pay- 
ment of  the  freight,  gives  the  charterers  a  right  to  sixteen  days  for  loading  and 
unloading,  and  then  stipulates,  that,  for  any  detention  of  the  ship  beyond  that  number 
of  days,  demurrage  shall  be  paid  at  the  rate  of  21.  per  day.  The  bill  of  lading  makes 
the  cargo  deliverable  to  the  consignees  or  order  "he  or  they  paying  freight  as  per 
charterparty;"  and  in  the  margin  there  is  a  memorandum  that  "there  are  eight 
working  days  for  unloading  in  London."  The  consignees,  therefore,  had  notice  that 
they  were  entitled  to  receive  the  cargo  [805]  on  payment  of  the  freight  mentioned  in 
the  charterparty,  and  also  notice  that  under  the  terms  of  the  charterparty  there 
remained  only  eight  days  during  which  they  were  entitled  to  detain  the  ship  at  the 
expense  of  the  owner.  It  is  the  duty  of  the  cousignee,  if  he  accepts  the  cargo,  to 
unload  the  ship  within  the  number  of  days  mentioned  :  and,  if  he  detains  her  beyond 
that  time,  that  affords  some  evidence  of  a  promise  on  his  part  to  pay  for  that  detention. 
Erie,  C.  J.,  in  delivering  the  judgment  of  the  court  in  Stimlt  v.  Roberts,  17  Law  J.,  Q.  B 
166,  says  :  "The  principle  on  which  the  consignee  is  taken  to  contract  for  the  freight 
and  demurrage  mentioned  in  the  bill  of  lading,  applies  in  respect  of  other  stipulations 
therein  mentioned  ;  and  the  promise  to  pay  demurrage  in  case  of  detention  is  in  effect 
a  promise  to  discharge  within  the  limited  time,  or  pay  for  the  detention."  [Williams,  J. 
Lord  Wensleydale,  in  Young  v.  Moeller,  5  Ellis  &  B.  755,  762,  observes  upon  that, — 
"  It  is  enough  to  say  that  my  Brother  Erie's  decision,  properly  understood,  goes  no 
further  than  to  establish  that  the  indorsee  of  the  bill  of  lading  is,  upon  receiving  the 
cargo,  bound  by  its  terms."  Erie,  C.  J.  The  contract  is  with  the  consignor :  the 
assignee  of  the  bill  of  lading  only  becomes  liable  on  the  ground  that  he  assents  to  take 
the  goods  subject  to  the  terms  imposed  by  the  bill  of  lading.]  In  Wegener  v.  Smith, 
15  C.  B.  285,  a  mere  reference  to  the  charterparty  was  held  sufficient  to  incorporate 
all  its  terms  into  the  bill  of  lading.  [Byles,  J.  There,  the  reference  to  the  charter- 
party  was  in  the  conditional  part  of  the  bill  of  lading.  It  is  not  so  here,  but  in  the 
margin.  Jeami  v.  Solly,  4  Taunt.  52,  is  rather  more  in  your  favour]  Sir  James 
Mansfield  in  that  case  says :  "This  is  quite  a  new  case,  arising  from  the  new  state  of 
trade  ;  and  there  is  great  weight  in  the  observation  made  fur  the  plaintiff,  that  many 
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of  these  [806]  ships,  coming  from  a  foreign  country,  to  which  they  may  never  go  again, 
put  into  their  bill  of  lading  a  condition  which  enables  them  to  look  to  the  consignee 
for  demurrage,  as  well  as  for  freight.  My  Brothers  are  very  clearly  of  opinion,  that, 
if  the  consignee  will  take  the  goods,  he  adopts  the  contract."  Heath,  J.,  says  :  "It  is 
clear  the  plaintiff'  is  entitled  to  demurrage  either  from  the  consignor  or  consignee. 
Demurrage  is  only  an  extended  freight ;  and  the  consignee,  by  adopting  this  bill  of 
lading,  makes  himself  liable  to  demurrage  as  well  as  to  freight.''  And  Ghambre,  J., 
adds  :  "  It  would  be  monstrous  if  the  consignee,  accepting  the  contract  with  knowledge 
of  the  terms,  should  not  be  bound  by  it,  and  could  send  the  captain  back  to  the  consignor 
for  demurrage."     It  is  enough  to  say  that  there  was  evidence  to  go  to  the  jury. 

David  Keene,  in  support  of  the  rule.  In  Jesson  v.  Solly,  4  Taunt.  52,  the  report 
does  not  give  the  terms  either  of  the  charterparty  or  of  the  bill  of  lading;  and  it  is 
evident  that  the  delivery  of  the  goods  was  to  be  conditional  on  the  performance  of 
the  terms  mentioned,  viz.  payment  of  freight  and  demurrage.  Here,  the  words  are 
not  conditional.  If  the  contract  here  had  been  as  in  Hiinwui  v.  '  'lurlce,  4  Campb.  159, — 
"to  be  taken  out  in  fourteen  days  after  arrival,  or  to  pay  80s.  a  day  demurrage,"  there 
might  have  been  ground  for  contending  that,  by  receiving  the  goods,  the  consignees 
bound  themselves  to  perform  the  condition.  But  here  the  words  merely  convey  an 
intimation  that  "there  remain  eight  working  days  for  unloading  in  London."  In 
Smith  v.  Sieveking,  4  Ellis  &  B.  945,  952,  Lord  Campbell,  in  delivering  the  judgment 
of  the  court  of  Queen's  Bench,  says  :  "  By  the  bill  of  lading,  the  goods  were  deliverable 
td  the  defendants,  they  'paying  for  the  said  goods  [807]  as  per  charterparty.'  Had 
the  words  been  '  paving  freight  for  the  said  goods  as  per  charterparty,'  the  action  could 
not  have  been  maintained  ;  and  the  reference  to  the  charterparty  must  be  considered 
merely  to  ascertain  the  rate  of  freight.  The  expression  is  '  paying  for  the  said  goods  : ' 
but,  is  not  the  natural  meaning  of  the  words  so  used,  '  paying  for  the  carriage  of  the 
goods  from  Memel  to  London  at  the  rate  mentioned  in  the  charterparty?'  Can  it  be 
extended  to  a  payment  for  the  detention  of  the  ship  at  Memel  by  the  shipper,  before 
the  bills  of  lading  were  signed, — a  fact  of  which  the  consignee  knew  nothing,  and  of 
which  the  charterparty  would  not  inform  him?  If  the  consignee  is  to  be  held  liable 
for  demurrage  as  well  as  freight,  surely  the  bill  of  lading  should  contain  a  clear 
intimation  to  that  effect,  as  was  suggested  by  Lord  Tenterden  in  Evan.?  v.  Forster, 
1  B.  &  Ad.  118."  And  the  same  learned  judge,  in  Mocller  v.  Yov/ng,  5  Ellis  &  B.  7,  19, 
says :  "Where  the  bill  of  lading  makes  no  mention  of  demurrage,  the  assignee  will 
make  himself  liable  to  nothing  beyond  the  freight:  but,  if  there  be  a  reference  to 
the  charterparty,  he  by  demanding  under  such  a  bill  of  lading,  makes  himself  liable 
to  pay  freight  at  the  rate  which  the  charterparty  prescribes."  Here,  the  statement 
of  the  number  of  days  remaining  was  a  simple  memorandum  for  the  protection  of 

trading  party.     [Byles,  J.     The  memorandum  is  on  an  assignable  instrument. 

If  your  construction  is  right,  it  would  be  more  natural  that  the  memorandum  should 
be  found  upon  the  document  which  binds  the  party  contracting.]  To  put  it  upon  the 
charterparty  would  convey  no  information  to  the  assignee  of  the  bill  of  lading. 

Eki.E,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The  action 
is  brought  by  the  master  [808]  of  a  ship  against  the  assignees  of  a  bill  of  lading  ;  and 
the  former  contends  that  the  latter  made  a  promise  to  pay  demurrage  for  the  ship's 
detention  beyond  eight  working  days,  as  well  as  freight.  The  question,  therefore,  is 
whether  the  bill  of  lading  contains  any  evidence  that  the  defendants  made  any  such 
pi ise.  As  between  the  ship-owner  and  the  shipper  of  the  cargo,  there  was  a  charter- 
party:  and  the  bill  of  lading  was  made  and  signed  by  the  master  acting  under  a 
charterparty.  It  is  also  to  be  observed  that  the  express  promise  here  is,  to  pay  freight 
according  to  the  charterparty ;  and  nothing  is  to  be  gathered  from  the  bill  of  lading 

itself  to  shew   that    the   assignee   of   it    was   to   pay   any   sum  for  the  detention  of  the 

vessel  beyond  the  eight  working  days.  It  has  been  contended  on  the  pari  of  the 
plaintiff  that  the  memorandum  in  the  margin,  -"There  are  eighl  working  days  for 
unloading  in  London,"  was  a  notice  to  any  person  to  whose  hands  the  document 
should  conic  that  it  imposed  upon  him  an  obligation  to  pay  demurrage  if  the  vessel 
were  delayed  more  than  eights  days  in  unloading.  On  the  other  hand,  it  is  insisted 
that  that  memorandum  has  not  the  effect  of  creating  a  promise  to  pay  demurrage, 
and,  at  all  events,  not  a  promise  to  pay  the  demurrage  specified  in  the  charterparty. 
I  am  of  opinion  that  the  defendants'  contention  is  right.  1  quite  agree  with  the  cases 
of  Slvndt  v.  Roberts,  17  Law  J.,  Q,  B.  166,  5  D.  &  L  160,  ■/!    on  \.  Solh/,  I  Taunt.  52, 
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and  Wegener  v.  Smith  15  C.  B.  285,  that,  if  the  bill  of  lading  contains  a  promise  on  the 
part  of  the  ship-owner  to  deliver  the  goods  on  performance  of  a  condition,  if  the  assignee 
fails  to  perform  his  duty  by  complying  with  the  condition,  he  is  not  entiiled  to  the 
goods  ;  and  that  the  law  infers  a  promise  on  the  part  of  the  assignee  in  such  a  case 
that  he  will  do  all  that  the  bill  of  lading  says  [809]  shall  be  done  by  him,  if  the  ship- 
owner parts  with  his  lien.  In  those  cases  the  construction  of  the  contract  was,  that 
the  assignee  of  the  bill  of  lading  was  to  pay  freight  and  demurrage  if  the  vessel  were 
detained  beyond  the  number  of  laying  days  stipulated  for.  That  was  the  principle 
upon  which  the  decision  in  Stindt  v.  Roberts  proceeded.  In  Wegener  v.  Smith,  the  goods 
were  by  the  bill  of  lading  made  deliverable  to  order  "  against  payment  of  the  agreed 
freight  and  other  conditions  as  per  charterparty."  One  of  the  conditions  in  the  charter- 
party  was  the  payment  of  demurrage  :  and  therefore  it  was  held  that  the  acceptance 
of  the  goods  under  that  bill  of  lading  was  an  implied  undertaking  to  pay  demurrage. 
So,  in  Jesson  v.  Solly,  there  was  a  memorandum  at  the  foot  of  the  bill  of  lading  which 
the  court  construed  to  amount  to  a  contract  on  the  part  of  the  assignee  to  pay  the 
stipulated  demurrage.  I  distinguish  the  present  case  from  these,  on  the  ground  that 
I  cannot  gather  from  the  words  written  in  the  margin  of  this  charterparty  that  it  was 
the  intention  of  the  parties  that  the  assignee  should  pay  the  demurrage  mentioned 
in  the  charterparty.  One  important  distinction  is,  that  here  no  sum  is  mentioned  in 
the  margin.  Passing  from  hand  to  hand,  as  these  documents  do,  it  is  important  that 
the  parties  receiving  them  should  be  able  at  once  to  learn  the  extent  of  the  liability 
they  incur  by  accepting  the  goods.  For  these  reasons,  I  think  the  defendants  are 
entitled  to  have  their  rule  made  absolute. 

Williams,  J.  I  am  of  the  same  opinion.  I  ground  my  concurrence  on  this,  that, 
in  this  particular  case,  the  memorandum  in  the  margin  of  the  bill  of  lading  is  not  to 
be  taken  to  refer  to  the  charterparty,  and  does  not  constitute  a  contract  between  the 
master  and  the  assignee  of  the  bill  of  lading  for  the  payment  of  demur-[810]-rage  by 
the  letter.  If  it  had  formed  part  of  the  contract,  I  see  no  reason  for  departing  from 
the  principle  established  in  Jesson  v.  Solly,  that  the  consignee  of  the  bill  of  lading  by 
accepting  the  goods  becomes  bound  by  the  contract  contained  in  the  instrument. 

Willes,  J.  I  am  of  the  same  opinion.  It  is  exceedingly  important  that  we  should 
adhere  to  the  known  rules  of  law  upon  this  subject,  which  are  as  well  (or  perhaps  better) 
known  in  the  city  of  London  as  they  are  in  Westminster  Hall.  One  of  those  rules  is, 
that,  where  a  charterparty  is  entered  into,  the  special  provisions  of  that  charterparty 
are  binding  only  as  between  the  charterer  and  the  ship-owner :  and  that,  if  a  bill  of 
lading  is  signed  by  the  master,  and  that  bill  of  lading  comes  to  the  hands  of  an 
assignee  for  value,  the  latter  is  entitled  to  have  the  goods  delivered  to  him  on  the 
terms  mentioned  in  the  bill  of  lading,  and  properly  speaking  he  is  not  bound  to  refer 
to  the  charterparty  at  all.  It  is  exceedingly  important  that  that  should  be  so, 
and  that,  having  paid  his  money  for  the  bill  of  lading,  he  shall  be  entitled  to  demand 
the  goods,  subject  only  to  the  payment  of  the  charges  mentioned  in  the  document. 
Accordingly,  it  has  always  been  understood  under  ordinary  circumstances  that  the 
assignee  of  a  bill  of  lading  is  not  liable  for  anything  beyond  the  stipulated  freight. 
It  may  be,  that,  for  shortness,  instead  of  stating  the  suras  payable  in  respect  of  different 
kinds  of  goods,  a  reference  is  made  to  the  charterparty,  thus, — "  paying  freight  as  per 
charterparty  : "  but  it  is  equally  well  established,  that,  even  in  that  case,  the  assignee 
of  the  bill  of  lading  is  only  bound  by  the  terms  of  the  charterparty  quoad  the  freight. 
It  may  be,  and  it  often  does  happen,  that  the  person  who  receives  the  goods  intends 
to  pay  all  the  charges  mentioned  in  the  char-[811]-terparty.  But,  when  it  is  intended 
that  such  an  obligation  should  be  imposed  upon  him,  it  should  be  done  in  plain  words, 
as  was  done  in  Wegener  v.  Smith,  15  OB.  285,  and  other  cases,  where  by  the  terms 
of  the  bill  of  lading  the  goods  were  made  deliverable  to  order  "against  payment  of 
the  agreed  freight  and  other  conditions  as  per  charterparty."  In  that  case,  the 
assignee  of  the  bill  of  lading  is  properly  held  to  be  bound  to  look  to  the  terms  of  the 
charterparty,  and  to  perform  them  so  far  as  they  apply  to  the  goods.  Another  class 
of  cases  is,  where  there  is  an  express  contract  apart  from  the  bill  of  lading.  The 
person  receiving  the  goods  there  is  bound  by  what  is  technically  speaking  a  new  con- 
tract. There  is  also  another  class  of  eases,  viz.  where  there  is  no  charterparty  at  all. 
To  that  class  belong  the  cases  of  Jesson  v.  Solly,  4  Taunt.  52,  and  Stindt  v.  Roberts, 
17  Law  J.,  0.  B.  166,  5  D.  &  L.  460,  where  the  bill  of  lading  constituted  the  entire 
contract.     The  person  who  i-eceives  the  goods  under  that  bill  of  lading,  if  demurrage 
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is  mentioned  is  bound  to  pay  demurrage,  because  it  is  provided  for  by  the  contract. 
It  would  be  inconvenient  to  make  a  distinction  between  that  which  appears  in  the 
margin  of  the  bill  of  lading  and  that  which  is  in  the  body  of  the  instrument.  Indeed, 
I  should  rather  be  disposed  to  give  greater  effect  to  that  which  is  written  in  the 
margin  or  at  the  foot.  The  class  of  cases  last  mentioned  is  one  standing  entirely  by 
itself.  In  each  there  must  be  a  plain  indication  of  intention  that  the  consignee  or 
assignee  shall  pay  freight,  otherwise  he  is  not  liable.  Apply  that  rule  here.  There 
is  in  the  charterparty  a  contract  between  the  charterer  and  the  owner  that  sixteen 
days  should  be  allowed  for  loading  and  unloading,  and  that  the  charterer  should  pay 
demurrage  at  the  rate  of  21.  per  day  for  any  detention  of  the  ship  beyond  that  number 
of  days.  By  the  bill  of  [812]  lading  the  cargo  is  made  deliverable  to  the  consignees 
in  London,  on  payment  of  freight  according  to  the  charterparty.  The  memorandum 
in  the  margin  does  not  refer  to  any  sum  to  be  paid  for  demurrage.  It  is  simply  this, 
— "There  are  eight  working  days  for  unloading  in  London."  The  statement  of  that 
fait  is  quite  as  consistent  with  the  owner's  looking  to  the  charterer  for  payment  of 
demurrage  as  to  the  consignee.  Although  I  have  drawn  a  distinction  between  cases 
where  there  is  and  where  there  is  not  a  charterparty,  I  do  not  say  that  there  is  any 
real  distinction  between  the  two.  There  must  in  either  case  be  a  plain  intention 
expressed  that  the  consignee  of  the  bill  of  lading  is  to  pay  demurrage,  before  he  can 
be  charged  with  it.  This  is  an  established  rule,  to  which,  as  I  before  observed,  it  is 
highly  important  to  adhere. 

Byles,  J.  I  also  think  this  rule  should  be  made  absolute.  By  the  charterparty 
it  is  provided  that  sixteen  days  shall  be  allowed  for  loading  and  unloading  the  cargo, 
and  that  for  any  detention  of  the  ship  beyond  that  time  the  charterer  shall  pay 
demurrage  at  the  rate  of  21.  per  day.  What  are  the  obligations  as  between  the 
charterer  and  the  ship-owner,  therefore,  is  clear.  The  bill  of  lading  makes  the  cargo 
deliverable  to  the  consignees  or  order,  "  he  or  they  paying  freight  as  per  charterparty." 
Strictly  speaking,  the  payment  of  freight  is  a  condition  precedent  to  the  right  to 
demand  the  goods,  though  in  practice  it  is  made  a  condition  subsequent.  In  the 
present  case,  the  payment  of  demurrage  is  not  made  part  of  that  which  becomes  a 
condition  subsequent.  I  feel  bound  to  say  that  the  only  condition  here  is,  to  pay  the 
freight.  I  must,  however,  say,  that,  if  the  words  written  in  the  margin  of  this  bill  of 
lading  had  been  in  the  body  of  the  instrument,  I  for  one  should  not  have  [813]  been 
disposed  to  put  this  construction  upon  it ;  nor  do  I  say  that  I  should  have  come  to 
the  same  conclusion  if  there  had  been  no  charterparty.  It  may  well  be  that  the 
memorandum  was  inserted  in  the  margin  of  the  bill  of  lading  for  the  information  and 
guidance  of  all  the  parties  concerned.  Upon  these  grounds,  I  think  we  cannot  con- 
sistently with  the  cases  hold  the  plaintiff  to  be  entitled  to  retain  his  verdict. 

Rule  absolute. 


Howlett  v.  Tarte.     June  20th,  1861. 

[S.  C.  31  L.  J.  C.  P.  146  ;  9  W.  K.  868.  Applied,  Irish  Land  Commission  v.  Ryan, 
[1900]  2  I.  R.  575.  See  Humphries  v.  Humphries,  [1910]  1  K.  B.  801;  [19101 
2  Iv  B.  535;  Cooke  v.  llidunaii,  |  1911]  2  K.  B.  1128.] 

To  an  action  for  rent  (or  a  sum  in  gross)  under  a  building  agreement  dated  the  29th 
of  September,  1853,  the  defendant  pleaded  that,  after  the  making  of  that  agree 
incut,  it  was  agreed  between  the  parties  that  a  tenancy  from  year  to  year  should  be 
created  in  substitution  for  the  former  tenancy  under  the  agreement  ;  that  notice  to 
quit  was  duly  given,  which  notice  expire!  at  Michaelmas,  1858  ;  that  the  defendant 
quitted  accordingly  ;  and  thai  no  rent  ever  became  due  from  the  defendant  to  the 
plaintiff  in  respect  of  the  premises  after  the  last  mentioned  day. — To  this  plea,  the 
plaintiff  replied,  by  way  of  estoppel,  that  he  brought  an  action  against  the  defen 
dant  for  the  recovery  of  rent  as  having  accrued  due  from  the  defendant  to  the 
plaintiff  under  the  agreement  in  the  declaration  in  this  cause  mentioned  after  the 
29th  of  September,  I85s;  thai  the  defendant,  being  under  terms  to  plead  issuably, 
pleaded  to  that  action  pleas  which  were  not  issuable  (but  not  the  defence  now  set 

up);  and  that,  the  plaintiff  thereupon  signed   judgment,  and  thereby  recovered  the 
rent  sued  for   in   that  action:      Held,  that    the  replication  Wat  bad,      the  defendant 
C.  P.  xx.— 22 
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not  being  estopped  by  his  omisson  to  set  it  up  on  the  former  occasion,  from  availing 
himself  of  the  defence  alleged  in  his  plea. 

The  declaration  stated  that  theretofore,  to  wit,  on  the  29th  of  September,  1853, 
it  was  agreed  between  the  plaintiff  and  the  defendant  as  follows,  that  is  to  say,  the 
plaintiff,  in  consideration  of  the  expense  to  be  incurred  in  the  buildings  thereinafter 
mentioned,  and  of  the  rent  and  covenants  thereinafter  stipulated  for,  did  agree  to 
grant  a  lease  or  demise  unto  the  defendant,  his  executors,  administrators,  and  assigns 
(as  thereinafter  mentioned),  of  a  piece  or  plot  of  ground  in  the  parish  of  Putney,  part 
of  two  larger  estates,  one  then  lately  known  as  the  Cedars,  and  the  other  then  lately 
occupied  by  the  college  of  civil  engineers,  and  therein  [814]  more  fully  mentioned  and 
referred  to,  To  hold  unto  the  defendant,  his  executors,  &c,  from  the  29th  of  September, 
then  instant,  for  the  term  of  ninety-nine  years,  at  the  rent  of  a  peppercorn  for  the 
first  year  of  the  said  term,  and  at  the  yearly  rent  of  71.  10s.  for  the  remainder  of  the 
said  term,  payable  half-yearly,  clear  of  all  tithe  rent-charges,  taxes,  sewers-rate,  and 
all  other  rates,  assessments,  and  deductions  whatsoever  ;  the  first  payment  of  rent  to 
be  made  on  the  25th  of  March,  1855,  whether  the  lease  should  have  been  executed  or 
not ;  but  the  said  agreement  should  not  be  considered  a  lease :  And  the  defendant 
thereby  agreed  that  he  should  and  would,  on  or  before  the  29th  of  September,  1855, 
at  his  expense  build  and  completely  finish,  fit  for  habitation,  under  the  direction  or 
with  the  approbation  of  the  surveyor  for  the  time  being  of  the  plaintift",  his  heirs  or 
assigns,  one  (and  not  more  than  one)  messuage  or  dwelling-house  in  a  substantial 
and  workman-like  manner,  of  not  less  value  than  7001.,  with  good  and  proper  materials, 
of  an  uniform  design  with  the  adjoining  houses,  and  according  to  the  specification 
stated  or  referred  to  in  the  schedule  to  the  said  agreement  ;  and  that  he  the  defendant 
should  and  would  pay  and  contribute  a  proportionate  share  of  the  expense  incurred  or 
to  be  incurred  in  keeping  in  good  repair  all  roads,  foot-paths,  drains,  and  sewers  then 
made  or  thereafter  to  be  made  upon  or  for  the  use  of  the  premises  thereby  agreed  to  be 
demised,  in  common  with  other  property  on  the  said  estates  then  lately  called  the  Cedars 
and  college  of  civil  engineers,  and  otherwise,  under  the  covenants  contained  in  a  certain 
indenture  dated  the  12th  of  August,  1853,  therein  described,  in  exoneration  of  the 
plaintift'  from  the  obligation  of  such  covenants  in  the  said  indenture  last  mentioned 
contained  :  and  also  should  and  would  at  his  expense,  at  or  before  the  time  of  roofing 
in  the  [815]  same,  insure  and  keep  insured  the  said  messuage  or  dwelling-house,  and 
all  erections  and  buildings  that  should  be  erected  and  built  on  the  ground  thereby 
agreed  to  be  demised,  in  the  joint  names  of  the  defendant  and  the  plaintift',  in  such 
office  or  offices  for  insurance  from  fire  as  the  plaintift'  should  nominate  and  approve, 
in  a  sum  of  5501.  at  least,  and  produce  the  receipts  for  the  premiums  and  duty  to  the 
plaintiff  when  required  so  to  do:  And  the  defendant  did  thereby  declare  that  he  was 
satisfied  with  the  title  of  the  plaintiff  to  the  premises  thereby  agreed  to  be  demised, 
and  should  not  call  for  any  evidence  thereof,  or  make  any  objection  thereto  or  inquiry 
thereon  :  And  the  plaintiff  did  thereby  agree  with  the  defendant  that,  when  and  so 
soon  as  the  defendant  should  have  roofed  in  the  said  messuage  or  dwelling-house  so 
to  be  erected  and  built  by  him  as  aforesaid,  then  the  plaintift,  his  heirs  and  assigns, 
should  and  would  demise  to  the  defendant,  his  executors,  &e.,  the  said  messuage  or 
dwelling-house  so  to  be  erected  and  built,  together  with  the  plot  or  parcel  of  ground 
belonging  thereto,  for  the  term  of  years  and  at  the  yearly  rent  thereinbefore 
mentioned  :  And  it  was  agreed  that  the  said  lease  should  contain  all  such  covenants, 
clauses,  and  provisoes,  as  were  usually  inserted  in  metropolitan  building-leases,  and 
also  all  such  of  the  conditions  contained  in  the  schedule  to  an  indenture  dated  the 
12th  of  August,  1853,  as  were  applicable  to  the  premises  thereby  agreed  to  be  demised  ; 
and  that  such  lease,  with  a  counterpart,  should  be  prepared  by  Messrs.  H.  &  L.  at  the 
costs  and  charges  of  the  said  defendant :  provided  always,  and  it  was  thereby  declared 
that,  if  the  rent  should  be  in  arrear  for  twenty-one  days,  and,  being  demanded  before 
or  after  the  twenty-one  days,  should  not  be  paid  when  demanded,  or  if  the  said 
intended  erections  and  buildings,  or  any  of  them,  [816]  should  not  be  commenced 
within  eighteen  months  from  and  after  the  day  of  the  date  of  the  said  agreement,  or, 
if  commenced,  should  not  be  regularly  proceeded  with,  after  notice  in  writing  to  pro- 
ceed therewith  should  have  been  given,  or  should  not  be  completely  built  and  finished 
within  six  calendar  months  after  the  said  29th  of  September,  1855,  and  after  notice  in 
writing  to  complete  and  finish  the  same  should  have  been  given  as  aforesaid,  it  should 
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be  lawful  for  the  plaintiff  to  re-enter  upon  and  take  possession  of  the  ground  thereby 
agreed  to  be  demised  as  to  which  any  such  default  should  be  made,  and  the  building 
erected  thereupon,  and  to  put  an  end  to  that  agreement  accordingly  :  Averment,  that 
the  said  agreement  was  still  in  full  force,  and  that  the  said  lease  had  not  been  granted, 
and  that  the  defendant  had  not  yet  become  entitled  to  have  the  same  granted,  and 
that,  before  suit,  a  large  sum  of  money,  to  wit,  1  501.,  of  the  rent  aforesaid,  became 
and  was  clue  and  payable;  yet,  although  before  suit  all  things  existed  and  had 
happened  which  it  was  necessary  should  exist  and  happen  in  order  to  entitle  the 
plaintiff  to  payment  by  the  defendant  of  the  said  rent,  no  part  thereof  had  been  paid. 

Second  plea,  to  the  first  count  of  the  declaration, — that  the  said  rent  therein  sought 
to  be  recovered  was  and  is  rent  claimed  by  the  plaintiff'  as  having  accrued  due  to  him 
after  the  29th  of  September,  1858,  and  the  causes  of  action  in  that  count  mentioned 
respectively  first  accrued  due  after  that  day  and  not  before ;  that,  after  the  making 
of  the  agreement  in  the  first  count  mentioned,  and  before  the  giving  of  the  notice  to 
quit  thereinafter  mentioned,  the  defendant;  with  the  privity  and  assent  of  the  plaintiff, 
entered  into  and  upon  the  said  premises,  with  the  appurtenances,  and  became  and  was 
possessed  thereof  as  tenant  thereof,  to  wit,  [817]  as  tenant  at  will  thereof,  to  the 
plaintiff,  and  that  afterwards,  and  before  the  giving  of  the  said  notice,  and  before  the 
accruing  of  the  causes  of  action  therein  pleaded  to,  the  plaintiff  and  the  defendant 
agreed  together,  that,  by  way  of  substitution  for  the  defendant's  interest  in  the  said 
premises  under  the  said  agreement,  the  plaintiff  should  demise  to  the  defendant  the 
said  premises,  to  have  and  to  hold  the  same  to  the  defendant  from  the  day  of  the 
making  of  the  said  demise  for  one  whole  year  then  next  following  and  fully  to  be 
complete  and  ended,  and  so  on  from  year  to  year  so  long  as  the  plaintiff  and  the 
defendant  should  respectively  please,  and  on  the  terms  of  the  said  agreement  as  to  the 
payment  and  time  of  payment  of  rent  for  the  same  and  otherwise,  so  far  as  such  terms 
were  or  could  be  consistent  with  the  tenancy  last  aforesaid  ;  and  the  said  demise  was 
accordingly  made,  and  on  the  terms  aforesaid,  and  the  defendant's  estate  and  interest 
thereunder  became  and  were  substituted  for  any  relationship  between  the  plaintiff  and 
the  defendant  as  to  the  enjoyment  of  the  said  premises  and  payment  of  rent  for  the 
same  which  theretofore  had  existed  under  and  by  virtue  of  the  said  agreement ;  and 
the  said  agreement,  except  as  to  the  terms  aforesaid  which  so  became  terms  of  the 
said  demise,  became  and  was  rescinded  by  the  plaintiff  and  the  defendant  respectively  : 
and  that,  after  the  making  of  the  said  demise,  and  whilst  the  defendant  was  possessed 
of  the  said  premises  thereunder  as  such  tenant  as  last  aforesaid,  and  half  a  year  next 
before  the  29th  of  September,  1858,  the  said  2(Jth  of  September,  1858,  being  the  day 
of  the  expiration  of  the  then  current  year  of  the  said  tenancy,  the  defendant  gave  due 
notice  to  the  plaintiff  that  he  the  defendant  would  unit  and  deliver  up  to  the  plaintiff 
possession  of  the  said  premises  on  the  said  29th  of  September  then  next  [818]  follow- 
ing, and  the  defendant,  on  the  said  day,  and  before  the  suit,  and  before  the  accruing 
of  the  causes  of  action  therein  pleaded  to,  did  quit  and  deliver  up  possession  as  afore- 
said accordingly  ;  whereby  the  said  tenancy  was  ended  and  determined,  and  no  rent 
ever  became  due  or  payable  by  the  defendant  to  the  plaint  id'  in  respect  of  the  said 
premises  after  the  said  L".lth  of  September,   1858 

Replication  to  the  second  plea, — that  the  defendant  ought  not  to  be  admitted  to 
plead  the  said  plea  because  the  plaintiff  said,  that,  before  this  suit,  he  the  plaintiff 
impleaded  the  defendant  in  an  action  against  the  defendant  in  this  court  for  the 
recovery  of  rent  as  having  accrued  due  from  the  defendant  to  the  plaintiff  upon  and 
by  virtue  <>f  the  agreement  in  the  declaration  in  this  cause  mentioned,  after  the  said 
29th  of  September,  1858,  and  the  plaintiff  afterwards  declared  in  the  said  action  upon 
flic  said  agreement  ;  and  such  declaration  was  and  is  as  follows  [setting  out  the 
declaration]:  That,  afterwards,  the  defendant  duly  applied  for  time  to  plead  to  the 
same  action,  and  the  same  was  granted  bo  him  upon  his  undertaking  to  plead  issuably 
to  the  said  declaration  ;  and  afterwards  the  defendant  pleaded  to  the  said  declaration 
only  pleas  which  are  as  follows, — first,  as  to  the  sum  in  the  declaration  described  to 
be  payable  as  rent  on  the  25th  of  March,  1855,  payment  into  court  of  31.  15s., — 
secondly,  as  to  the  remainder  of  the  declaration,  that  no  messuage  or  dwelling-house 
Or  building  had  ever  been  erected  or  built  or  mofed  in  upon  the  said  premises,  nor 
had  any  Mich  dwelling-house  or  building  ever  been  commenced  :  that,  thereupon,  the 
said  pleas  being  non-issuable,  and  in  breach  of  the  said  undertaking,  the  plaintiff  treated 
the  same  as  null  and  TOid,  and  duly  signed  judgment  against  the  defendant  in  the  said 
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action  as  for  want  of  a  plea  thereto  ;  and  the  plaintiff  thus  recovered  by  the  judg- 
[819]-ment  of  the  said  court  in  the  said  action  the  said  rent  in  that  action  sued  for ; 
and  that  the  defendant  afterwards,  having  notice  of  all  the  premises,  submitted  to  and 
acquiesced  in  the  said  judgment,  and  duly  satisfied  and  discharged  the  plaintiff's 
claim  thereunder ;  that  the  defence  in  the  second  plea  in  this  action  set  forth  and 
relied  on,  existed,  if  at  all,  before  and  at  the  time  of  the  commencement  of  the  said 
first-mentioned  action,  as  the  defendant  then  well  knew  ;  wherefore  the  plaintiff 
prayed  judgment  if  the  defendant  ought  now  to  be  permitted  to  plead  the  said  second 
plea  in  this  action. 

To  this  replication,  the  defendant  demurred,  the  ground  of  demurrer  stated  in 
the  margin  being,  "  that  the  facts  set  forth  in  this  said  replication  do  not  shew  any 
estoppel.     Joinder." 

Marshall,  in  support  of  the  demurrer  (a).  The  plaintiff  sues  upon  an  agreement  of 
the  29th  of  September,  1853.  The  defendant  pleads  that,  after  the  making  of  that 
agreement,  it  was  agreed  between  the  parties  that  a  tenancy  from  year  to  year  should 
be  created  in  substitution  for  the  former  tenancy  under  the  agreement,  that  notice  to 
quit  was  duly  given,  and  that  no  rent  [820]  was  due  until  after  that  tenancy  had 
ended.  To  this  the  plaintiff  replies  by  way  of  estoppel,  that  he  brought  an  action  for 
rent  accruing  clue  under  the  agreement  in  the  declaration  mentioned  after  the  da}'  on 
which  the  defendant  alleged  the  tenancy  to  have  been  determined,  to  which  action 
the  defendant  did  not  set  up  the  defence  now  urged,  and  that  in  that  action  the 
plaintiff  obtained  judgment  as  for  want  of  a  plea.  It  is  submitted  that  this  is  a  bad 
replication,  and  that  the  doctrine  of  estoppel  does  not  apply  to  such  a  case.  It  has 
never  yet  been  held  that  a  defendant  is  concluded  and  estopped  by  a  judgment  by 
default  in  an  action  for  former  arrears.  The  whole  doctrine  is  fully  discussed  in  the 
notes  to  The  Duchess  of  Kingston's  case,  2  Smith's  Leading  Cases,  4th  edit.  610,  where 
it  is  said  that  an  estoppel  does  not  operate  conclusively  "  where  the  thing  averred  is 
consistent  with  the  record."  Now,  here  it  is  perfectly  consistent  with  the  record  in 
the  former  action  that  there  should  be  a  good  answer  to  a  claim  for  subsequent  arrears, 
and  that  the  substitution  of  the  tenancy  from  year  to  year  for  t!:c  original  agreement 
may  be  true.  So,  "where  the  allegation  in  the  record  is  uncertain  ;  for,  an  estoppel, 
not  being  favoured  by  the  law,  ought  to  be  certain  to  every  intent:  Co.  Litt.  352  b., 
353  a.  :  and  therefore,  '  if  a  thing  be  not  directly  and  precisely  alleged,  it  shall  be  no 
estoppel : '  Co.  Litt.  352  b."  It  does  not  appear  from  the  record  in  the  former  action 
at  what  date  the  rent  accrued.  "Or  is  not  traversable  or  material:  see  Attorney- 
General  v.  King,  5  Price,  195  :  and  see  Co.  Litt.  352  b.  As,  for  instance,  the  day  in 
an  indictment.  On  this  principle,  too,  seems  to  have  proceeded  Skipwith  v.  Green, 
1  Stra.  010,  8  Mod.  31 1,  where  the  tenant  was  held  not  to  be  estopped  by  the  descrip- 
tion of  the  nature  of  the  land  in  the  lease."  [Williams,  J.  The  next  preceding 
para-[821]-graph  is  rather  against  your  argument, — "The  words  used  by  Lord  Coke 
are,  '  matters  alleged  by  way  of  supposal  in  counts  shall  not  conclude  after  nonsuit. 
Otherwise  it  is  after  judgment  given.  And,  after  nonsuit,  albeit  the  supposal  in  the 
count  shall  not  conclude,  yet  the  barre,  title,  replication,  or  other  pleading  of  either 
party  which  is  precisely  alleged  shall  conclude  after  nonsuit ;  and  hereby  are  the 
books  reconciled:'  Co.  Litt.  352  b."  Willes,  J.  This  which  is  called  a  "  rent,"  is  a 
sum  in  gross.  The  original  agreement  was  the  ordinary  building  agreement :  The 
Marquis  of  Camden  v.  Butterbur;/,  ante,  vol.  vii.,  p.  864.]  In  Seddon  v.  Tutop,  6  T.  R. 
607,  the  plaintiff  in  a  former  action  declared  on  a  promissory  note,  and  for  goods  sold; 
but,  upon  executing  a  writ  of  inquiry  after  judgment  by  default,  gave  no  evidence  on 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  1.  That  the  facts  set  forth  and  disclosed  on  the  face  of  the  replication  do  not 
shew  an  estoppel  to  this  action  : 

"  2.  That  the  replication,  being  by  way  of  estoppel,  must  be  certain  in  even- 
particular,  and  that  it  is  consistent  therewith  that  the  pleas  to  the  former  action  were 
pleaded  by  inadvertence,  and  that  the  submission  to  the  said  judgment  was  compulsory 
and  against  the  defendant's  will  and  efforts  to  the  contrary  : 

"  3.  That  it  is  also  consistent  that  the  rent  in  the  replication  mentioned  was  the 
same  as  that  now  sued  for,  in  which  case  the  replication  shews  it  to  have  been 
satisfied." 
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the  count  for  goods  sold,  and  took  his  damages  for  the  amount  of  the  promissory  note 
only  :  and  it  was  held  that  the  judgment  thereupon  was  no  bar  to  his  recovering  in  a 
subsequent  action  for  the  goods  sold.  In  Godson  v.  Smith,  2  J.  B.  Moore,  157,  in  an 
action  of  assumpsit  brought  against  an  administratrix,  she  pleaded  in  abatement  that 
others  were  jointly  liable,  which  she  failed  to  prove,  in  consequence  of  which  the 
plaintiff  recovered  a  verdict  with  Is.  damages;  and  it  was  held  that  such  verdict  did 
not  amount  to  satisfaction,  so  as  to  estop  the  plaintiff  from  recovering  against  the 
other  contractors.  [Williams,  J.  Suppose  a  defendant  in  an  action  for  an  instalment 
due  on  a  bond,  set  up  a  release  or  coverture,  and  issue  taken  upon  it,  and  found 
against  the  defendant,  the  doctrine  of  estoppel  would  prevent  that  defence  being  set 
up  in  an  action  for  a  second  instalment.  But,  suppose  the  defendant  neglected  to  set 
up  the  defence  in  the  tirst  action,  would  she  be  precluded  from  relying  on  it  in  the 
second  action?]  Clearly  not.  Estoppels  [822]  by  record  rest  upon  the  same  ground 
as  admissions ;  and  admissions  must  be  voluntary.  A  default  is  not  to  be  treated 
as  an  admission.  A  bad  plea  is  no  estoppel:  Lumpen  v.  Kedgewin,  1  Mod.  207. 
North,  C.  J.,  there  says  :  "Suppose  a  declaration  be  faulty,  and  the  defendant  take  no 
advantage  of  it,  but  pleads  a  plea  in  bar,  and  the  plaintiff  takes  issue,  and  the  right  of 
the  matter  is  found  for  the  defendant, — I  hold,  that,  in  this  case,  the  plaintiff  shall 
never  bring  his  action  about  again,  for,  he  is  estopped  by  the  verdict :  or,  suppose 
such  a  plaintiff  demur  to  the  plea  in  bar,  there,  by  his  demurrer,  he  confesseth  the 
fact,  if  well  pleaded,  and  this  estops  him  as  much  as  a  verdict  would  ;  but,  if  the  plea 
were  not  good,  then  there  is  no  estoppel."  Estoppels  must  be  certain  ill  every 
particular  :  this  is  not  certain  :  there  is  no  averment  of  the  identit}^  of  the  two  causes 
of  action.  [Willes,  J.  Has  it  ever  been  held,  that,  where  there  has  been  a  demurrer 
to  the  declaration,  the  defendant  is  estopped  by  his  admission  of  the  allegations  in 
the  declaration  I]  No.  To  constitute  an  estoppel,  the  point  in  dispute  must  be  the 
same.  In  Carter  v.  Janus,  13  M.  &  W".  137,  where  to  an  action  of  debt  on  an  inden- 
ture whereby  the  defendant  covenanted  to  pay  6001.,  the  defendant  pleaded  by  way 
of  estoppel  a  former  action  by  the  plaintiff  upon  a  bond  conditioned  to  secure  the  same 
sum,  and  that  to  a  plea  in  that  action  alleging  a  usurious  agreement  and  that  the  bond 
had  been  given  in  pursuance  thereof,  the  plaintiff  had  replied,  traversing  that  the 
bond  was  given  in  pursuance  of  the  said  agreement,  which  had  been  found  against 
him,  upon  demurrer  the  plea  was  held  bad,  as  the  fact  of  a  usurious  agreement  was 
not  directly  in  issue  in  the  former  action,  but  only  the  question  whether  the  bond  had 
been  given  in  pursuance  of  the  agreement  alleged  in  the  plea.  [Byles,  J.  What  was 
the  use  of  taking  a  material  allegation  with  a  protestando?  Was  [823]  it  not  to 
prevent  the  party's  being  estopped  by  an  admission  on  the  record?]  It  may  be  that 
the  doctrine  of  estoppel  was  more  rigid  when  the  pleadings  were  single.  In  Bans  v. 
■Iiirhsnii,  1  V.  &  Coll.  C.  C.  585,  Vice-Chancellor  Knight  Bruce  lays  down  the  principles 
which  govern  estoppels:  and  in  the  course  of  his  elaborate  judgment,  says:  "  It  is,  I 
think,  to  be  collected,  that  the  rule  against  re-agitating  matter  adjudicated  is  subject 
generally  to  this  restriction,  that,  however  essential  the  establishment  of  particular 
(acta  may  be  to  the  soundness  of  a  judicial  decision,  however  it  may  proceed  on  them 
as  established,  and  however  binding  and  conclusive  the  decision  may  as  to  its 
immediate  and  direci  object  be,  those  facts  are  not  at  all  necessarily  established  eon 
clusively  between  the  parties,  and  that  either  may  again  litigate  them  for  any  other 
purpose  as  to  which  they  may  come  in  question  ;  provided  the  immediate  subject  of 
the  decision  be  not  attempted  to  be  withdrawn  from  its  operation,  so  as  to  defeat  its 
direct  object.  This  limitation  to  the  rule  appears  to  me,  generally  speaking,  to  be 
consistent  with  reason  and  convenience,  and  not  opposed  to  authority." 

Dowdes  well,  contra  (a).     Where  the  plaintiffs  right  to  bring  the  action  has  been 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

"That)  by  the  judgment  recovered  against  him  in  the  former  action,  the  defendant 
u  estopped  from  setting  up  the  matter  oi  defence  contained  in  his  second  plea  : 

"That  the  validity  of  the  declaration  depends  upon  the  existence  or  lion  existence 
of  die  contract  disclosed  by  it : 

"  That  the  intention  of  the  second  plea  is,  to  shew  that  such  contract  had  been 
determined  at  a  time  prior  to  the  action  in  the  replication  to  that  pica  pleaded  : 

"That  the  defendant,  by  permitting  judgment  to  pass  against  aim  under  the 
Circumstances  mentioned   in   the  replication,  and   by  paying   the   rent    claimed   in    the 
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once  solemnly  confessed  [824]  on  record,  the  defendant  is  for  ever  estopped  from 
denying  it.  This  proposition  is  fully  borne  out  by  the  authorities  referred  to  in  the 
learned  notes  to  The  Duchess  of  Kingston's  case.  In  Ferrer's  case,  6  Co.  Rep.  7  a., 
"  Between  Ferrer  and  Arden  these  points  were  resolved  :  1.  When  one  is  barred  in 
any  action  real  or  personal  by  judgment  or  [on]  demurrer,  confession,  verdict,  &c,  he 
is  barred  as  to  that  or  the  like  action  of  the  like  nature  for  the  same  thing  for  ever : 
for,  expedit  reipublicaj  ut  sit  finis  litium.  But  there  is  a  difference  between  real 
actions  and  personal  actions  ;  for,  in  a  personal  action,  as  debt,  accompt,  &c,  the  bar 
is  perpetual,  for  the  plaintiff  cannot  have  an  action  of  a  higher  nature,  and  therefore 
in  such  case  he  has  no  remedy  but  by  error  or  attaint.  But,  if  the  demandant  be 
barred  in  a  real  action  by  judgment  on  a  verdict,  demurrer,  confession,  &c,  yet  he 
may  have  an  action  of  a  higher  nature,  and  try  the  same  right  again,  because  it  con- 
cerns his  freehold  and  inheritance."  The  omission  of  the  protestando  here  barred  the 
defendant  in  any  future  action.  [Williams,  J.  The  plea  is  not  a  denial  of  the  agree- 
ment, but  merely  sets  up  a  discharge  by  matter  ex  post  facto :  nor  is  it  an  omission 
to  traverse  a  matter  which  was  traversable.]  The  tenant  in  a  recovery  never  could 
set  up  a  claim  contrary  to  the  right  he  admitted  on  that  occasion.  In  the  case  of 
Outram  v.  Morewood,  3  Fast,  346, — where  "the  principles  and  authorities  on  which 
this  part  of  the  law  of  estoppel  depends  are  stated  with  great  force,  learning,  and 
clearness  by  the  Lord  Chief  [825]  Justice," — it  is  laid  down  that,  if  a  verdict  be  found 
on  any  fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass,  such  verdict  may 
be  pleaded  by  way  of  estoppel  in  another  action  between  the  same  parties  or  their 
privies  in  respect  of  the  same  fact  or  title.  One  who  submits  to  a  distress  is  for  ever 
afterwards  estopped  from  denying  that  he  was  tenant  of  the  premises  at  the  time  of 
such  distress,  or  that  the  distrainor  was  his  landlord.  So,  an  executor  who  omits  to 
plead  plene  admiuistravit  is  estopped  from  denying  the  possession  of  assets.  In  The 
<jii"  a  v.  The  Mayor,  <&>.,  of  Sandwich,  10  Q.  B.  563,  571,  it  was  held  that  an  assessment 
of  compensation  under  the  •">  .V  (I  W.  4,  c.  76,  to  the  prosecutor  in  respect  of  certain 
offices  of  profit  which  he  had  held  under  the  old  corporation,  under  a  mandamus,  was 
held  to  estop  the  corporation  from  denying  in  a  subsequent  proceeding  in  relation  to 
the  same  matter  that  the  prosecutor  had  held  the  offices  in  question.  So,  in  Todd  v. 
Maxfield,  6  B.  &  C.  105,  it  was  held  that,  where  a  person  who  had  become  bankrupt 
was  sued  for  a  cause  of  action  accruing  before  his  bankruptcy,  and  pending  the  suit 
and  before  trial  obtained  his  certificate,  he  must  plead  it  puis  darrien  continuance  ; 
and,  if  he  neglects  to  do  so,  and  judgment  is  obtained  against  him,  he  cannot  plead 
his  certificate  to  an  action  on  such  judgment. 

Marshall  was  heard  in  reply. 

Williams,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  defendant  upon 
this  demurrer.  Without  adopting  the  old  maxim  that  estoppels  are  odious,  it  is  enough 
to  say  that  the  doctrine  is  not  to  be  extended  beyond  what  there  is  authority  for. 
Now,  I  think  it  is  quite  plain  that  there  is  no  authority  expressly  in  point  to  sustain 
the  doctrine  for  which  Mr.  [826]  Dowdeswell  has  contended,  viz.  that,  if  there  had 
been  a  previous  action  between  the  same  parties  founded  upon  the  same  contract,  and 
the  defendant  had  suffered  judgment  by  default  in  that  action,  he  is  precluded  from 
setting  up  in  a  subsequent  action  any  defence  which  he  could  have  pleaded  in  bar  to 
the  former,  notwithstanding  the  defence  is  in  confession  and  avoidance  of  the  agree- 
ment which  is  the  foundation  for  the  action.  I  think  it  is  quite  clear  upon  the 
authorities  to  which  our  attention  has  been  called,  and  upon  principle,  that,  if  the 
defendant  attempted  to  put  upon  the  record  a  plea  which  was  inconsistent  with  any 
traversable  allegation  in  the  former  declaration,  there  would  be  an  estoppel.  But  the 
defence  set  up  here  is  quite  consistent  with  every  allegation  in  the  former  action. 
The  plea  admits  the  agreement,  but  shews  by  matter  ex  post  facto  that  it  is  not  binding 
upon  the  defendant. 

Willes,  J.  I  am  of  the  same  opinion.  The  alleged  estoppel  here  comes  within 
the  exception  stated  in  the  note  to  The  Duchess  if  Kingston's  case,  viz.  "  where  the  thing 
averred  is  consistent  with  the  record."  The  defence  is  good,  if  true.  It  is  quite 
consistent  with  the  allegations  on   the  record   in   the  former  action  that  this  new 

first  action,  admitted  the  existence  and  validity  to  the  contract  after  the  period  fixed 
by  the  second  plea  for  its  determination  ;  and  that  such  admission  precludes  his  now 
contending  that  the  agreement  was  so  antecedently  put  an  end  to." 
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matter  is  true.  The  defendant  omitted  to  set  it  up  on  the  former  occasion  :  and  the 
question  is,  whether,  by  allowing  judgment  to  go  by  default,  he  is  estopped  as  to  that 
matter  in  every  subsequent  action  at  the  suit  of  the  plaintiff.  It  is  an  entirely  novel 
proposition.  I  can  well  understand  the  propriety  of  the  doctrine  laid  down  by  Lord 
Wensleydale  in  Boilewu  v.  Rutiin,  2  Exch.  665,  681, — "The  facts  actually  decided  by 
an  issue  iu  any  suit  cannot  be  again  litigated  between  the  same  parties,  and  are 
evidence  between  them,  and  that  conclusive,  upon  a  different  [827]  principle,  and  for 
the  purpose  of  terminating  litigation;  and  so  are  the  material  facts  alleged  by  one 
party,  which  are  directly  admitted  by  the  opposite  party,  or  indirectly  admitted  by 
taking  a  traverse  on  some  other  facts,  but  only  if  the  traverse  is  found  against  the 
party  making  it.  But  the  statements  of  a  party  in  a  declaration  or  plea,  though,  for 
the  purposes  of  the  cause,  he  is  bound  by  those  that  are  material,  and  the  evidence 
must  be  confined  to  them  upon  an  issue,  ought  not,  it  should  seem,  to  be  treated  as 
confessions  of  the  truth  of  the  facts  stated."  It  is  quite  right  that  a  defendant  should 
be  estopped  from  setting  up  in  the  same  action  a  defence  which  he  might  have  pleaded 
but  has  chosen  to  let  the  proper  time  go  by.  But  nobody  ever  heard  of  a  defendant 
being  precluded  from  setting  up  a  defence  in  a  second  action  because  he  did  not  avail 
himself  of  the  opportunity  of  setting  it  up  in  the  first  action.  Mr.  Dowdeswell  has 
been  unable  to  find  an  authority  for  such  a  proposition  :  and  I  have  only  found  one 
case  where  it  has  been  distinctly  raised  ;  but  there  it  was  raised  by  way  of  objection 
to  a  party  pleading  to  a  matter  which  he  had  confessed  by  demurring.  It  is  to  be 
found  in  Kol.  Abr.  Estoppel  (D.),  pi.  14,  Via  Abr.  Estoppel  (D.  2),  pi.  14,  and  is  as 
follows: — "If  a  prior  prays  in  aid  because  he  is  presentable,  and  defendant  says  that 
he  has  covent  and  common  seal,  if  he  does  not  deny  this,  but  demurs,  by  which  he  is 
ousted  of  the  aid,  he  shall  after  be  estopped  to  say  in  the  same  plea  that  he  has  not 
covent  nor  common  seal,  for  this  is  confessed  by  nient  dedire," — referring  to  1 1  H.  4, 
fo.  69.  I  think  we  should  do  wrong  to  favour  the  introduction  of  this  new  device 
into  the  law. 

Byles,  J.  It  is  plain  that  there  is  no  authority  for  saying  that  the  defendant  is 
precluded  from  setting  up  [828]  this  defence.  It  was  hard  enough,  in  actions  at 
common  law,  where  the  defendant  could  only  plead  one  plea :  but,  to  extend  the  rule 
to  the  case  of  an  allegation  not  upon  the  record  would  increase  the  hardship  tenfold. 
Suppose  an  action  of  covenant:  the  defendant  had  two  defences, — performance  and 
release:  he  could  not  plead  both:  he  elected  to  plead  performance.  Suppose  that 
plea  found  against  him.  He  could  not  in  a  subsequent  action  plead  non  est  factum. 
But,  what  authority  is  there  for  saying  that  he  could  not  plead  the  release  ?  Estoppels 
air  not  to  be  extended  without  authority. 

Keating,  J.  I  concur  with  my  Lord  and  my  learned  Brothers  iu  thinking  there 
should  in  this  case  be  judgment  for  the  defendant.  This  is  an  attempt  on  the  part 
of  the  plaintiff  to  extend  the  doctrine  of  estoppel  far  beyond  what  any  of  the  authorities 
warrant. 

Judgment  for  the  defendant. 


[829]     Rkw  v.  Hutchins  and  Others.     May  4th,  1861. 

It  is  no  objection  to  interrogatories  under  the  51st  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  that  they  seek  to  obtain  from  the  plaintiff  admissions  of 
conversations  relating  to  the  subject-matter  of  the  action  with  a  servant  or  agent 
of  the  defendants.  —  Interrogatories  cross-examining  the  plaint  ill'  upon  the  terms  and 
conditions  of  various  prior  transactions  bet  ween  the  same  parlies,  and  not  connected 
directly  with  the  contract  sued  upon,  no!  allowed. —Nor  as  to  the  terms  of  any 
contract  between  the  plaintiff  and  other  persons. — Nor,  in  cross-examination  of  the 
plaintiff,  to  disprove  a  custom  on  which  the  defendant  supposes  the  plaintiff  will 
rely.-  Interrogatories   asking   whether   the   plaintiff  has    had  a  correspondence 

relating   to  the  subjects   iu   dispute,   and   asking   for  the   dates   and    names   of  the 
places  and  the  correspondents,  will  lie  allowed. 

The  defendants  were  sued  as  three  of  the  directors  of  the  Klivmnev  Iron  Company. 
I  he  particulars  of  the  plaintiffs  demand  were  as  follows  : — 

"Tin-  action  is  brought  to  recover  commission  on  the  price  of  20,000  ions  of  iron 
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rails  purchased  of  the  Rhymney  Iron  Company  (of  which  the  defendants  are  directors 
and  members)  by  Messrs.  Girona,  Brothers,  of  Barcelona,  at  71.  per  ton,  and  rails  or 
other  articles  to  the  amount  of  about  2000  tons  more,  being  necessary  to  or  connected 
with  the  said  20,000  tons.  The  order  or  contract  for  such  20,000  tons  was  obtained  or 
entered  into,  or  the  purchase  thereof  agreed  on,  in  or  about  the  months  of  May  and 
November,  1859  ;  and  the  plaintiff  claims  2  per  cent,  on  the  whole  price,  which, 
reckoning  the  whole  quantity  at  22,000  tons,  costing  154,0001.,  amounts  to  30801." 

Watkin  Williams  moved  for  leave  to  deliver  interrogatories  to  the  plaintiff,  under 
the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  IS  Vict.  e.  125.  The 
plaintiff  is  a  merchant  in  London,  and  has  acted  as  the  agent  in  London  of  Girona, 
Brothers,  of  Barcelona  ;  and,  in  that  capacity,  has  for  some  years  past  been  in  the 
habit  of  giving  orders  on  behalf  of  his  principals  to  the  Rhymney  Iron  Company  for 
iron  rails  and  plant.  In  August,  1858,  the  plaintiff  gave  the  Rhymney  Iron  Company 
a  large  order  for  iron  for  Girona,  Brothers  ;  and,  upon  the  occasion  of  so  doing,  had 
interviews  with  Scudamore,  the  secretary  of  the  company.  This  contract  was  carried 
out;  and,  afterwards,  Girona,  Brothers,  opened  a  communication  directly  with  the 
defendants  (the  Rhymney  [830]  Iron  Company),  requesting  them  to  quote  a  price 
for  20,000  tons  of  iron  rails  and  other  plant  for  the  Saragoza  railway,  and  stating 
that  they  negotiated  directly  with  the  defendants  in  order  to  save  the  heavy  commis- 
sion they  had  to  pay.  This  negotiation  resulted  in  a  contract.  The  plaintiff  in  no 
way  intervened  or  took  part  in  this  transaction.  The  plaintiff  claims  from  the 
defendants  a  commission  upon  this  contract,  upon  the  ground,  it  is  supposed,  that  it 
resulted  from  his  introduction  or  arose  out  of  the  contract  of  185S,  and  that,  by  the 
custom  and  usage  of  brokers,  he  is  entitled  to  a  commission.  The  proposed  inter- 
rogatories are  divisible  into  several  classes.  The  first  is  directed  to  shew,  that,  in 
the  earlier  transactions,  before  1858,  the  plaintiff  was  paid  by  Girona,  Brothers,  and 
did  not  act  as  middle  man  or  broker,  so  as  to  entitle  him  to  be  paid  a  commission  by 
the  seller,  according  to  the  well-known  usage  in  London.  The  second  is  directed  to 
prove  communications  with  the  defendant's  secretary  as  to  the  terms  of  the  contract 
of  1858,  and  the  fact  of  the  plaintiff  having  been  paid  for  his  services  by  Girona, 
Brothers,  and  not  by  the  defendants.  The  third  is  directed  to  shew,  that,  upon 
other  orders  given  by  the  plaintiff  to  the  defendants  for  different  parties,  the  plaintiff 
was  not  paid  by  the  defendants.  The  fourth  is  directed  to  shew  that  there  is  no 
usage  or  custom  applicable  to  the  plaintiff's  claim.  The  fifth  relates  to  inquiries 
whether  the  plaintiff  has  had  a  correspondence  on  the  subject  of  the  matters  in 
dispute,  and  asking  for  the  dates  of  the  letters  and  the  persons  from  and  to  whom, 
and  the  places  to  or  from  which,  the  correspondence  passed,  sufficiently  to  identify 
the  letters,  but  without  disclosing  their  contents.  The  sixth  is  addressed  to  subse- 
quent conduct  amounting  to  or  being  evidence  of  an  admission  by  the  plaintiff  that 
he  had  no  claim  against  the  defendants.  The  seventh  is  addressed  to  inquiries  [831] 
as  to  a  contract  or  arrangement  between  the  plaintiff  and  third  parties  relating  to  the 
subjects  in  dispute,  inconsistent  with  the  position  now  taken  up  by  the  plaintiff. 

The  proposed  interrogatories  were  as  follows, — omitting  the  words  within 
brackets : — 

"  1.  Are  you  a  merchant  carrying  on  business  in  London  ? 

"2.  Have  you  occasionally,  for  several  years  past,  and  as  far  back  as  1852,  or  for 
what  time,  acted  as  mercantile  agent  in  London  for  the  firm  of  Girona,  Brothers, 
merchants  of  Barcelona  ? 

"3.  Previously  to  August,  1858,  had  you  given  orders  to  the  Rhymney  Iron  Company, 
luho  are  the  defendants  in  this  action,  on  behalf  of  the  said  Messrs.  Girona,  Brothers,  for 
iron?  and  were  you  paid  for  yam  services  in  respect  of  those  orders  exclusively  by  Messrs. 
Girona,  Brothers  ? 

"4.  In  or  about  August,  1858,  had  you  communications  with  Mr.  Scudamore,  the 
secretary  of  the  Rhymney  Iron  Company,  upon  the  subject  of  some  iron  rails  required 
by  Messrs.  Girona,  Brothers,  of  Barcelona?  and  had  you  a  discussion  or  conversation 
with  him  respecting  the  price  required  by  the  company? 

"  5.  Did  you,  in  the  course  of  the  said  communications,  state  to  the  said 
Mr.  Scudamore,  or  give  him  to  understand,  that  you  got  2  per  cent,  commission  from 
Girona,  Brothers,  which  would  be  an  addition  to  the  price  to  be  paid  by  Girona, 
Brothers,  or  anything,  and,  if  so,  xchat  ttpon  the  subjects? 

"  6.  Did  you,  on  or  about  the  the  30th  of  August,  1858,  on  behalf  of  Girona,  Brothers, 
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of  Barcelona,  effect  a  contract  with  the  Khymney  Iron  Company  for  the  sale  of  iron 
rails  and  other  iron  articles  ! 

"7.  Were  iron  rails,  tie-bars,  saddles,  and  rivets,  from  time  to  time,  and  at  many 
different  times,  shipped  and  forwarded  under  this  contract  from  Newport  and  Cardiff 
to  Girona,  Brothers,  at  Barcelona? 

[832]  "8.  Were  there  not  in  the  whole  about  12,500  tons  of  iron  at  different 
times  shipped  in  performance  of  the  said  contract?  and  did  not  such  performance  of 
the  said  contract  extend  over  nearly  twelve  months ? 

"  9.  In  the  course  of  the  performance  of  the  said  contract,  had  yon  occasion  at 
different  times  to  communicate  with  the  Khymney  Iron  Company  respecting  their 
performance  of  the  said  contract ?  and  did  you  not  in  such  communications  act  for 
and  on  behalf  of  the  said  Messrs.  Girona,  Brothers'! 

"  10.  IVe.re  you  in  May,  1859,  acting  as  agent  in  London  of  the  Qrmulles  Gerona 
Railway  Company  I 

"11.  Did  you  on  or  about  the  '2%th  of  May,  1859,  effect  a  contract  on  behalf 
of  the  Greuolles  Gerona  Railway  Company  with  the  Rhymney  Iron  Company  fir 
'mm   rails  ? 

"  12.  In  that  case  were  you  not  paid  for  your  services  exclusively  by  tlie  said  Grenolles 
Gerona  Railway  Company? 

"  13.  Did  you  in  the  course  of  November,  1859,  or  otherwise,  have  an  interview  with 
Mr.  Scudamore,  the  secretary  of  the  Rhymney  Iron  Company?  and  had  you  then  a 
conversation  with  him  respecting  the  contract  for  sale  of  the  20,000  tons  of  iron 
by  the  company  to  Girona,  Brothers,  mentioned  in  the  particulars  of  demand  in 
this  action  ? 

"14.  Did  you  upon  that  or  any  other  and  what  occasion  mention  to  Mr.  Scuda- 
more that  you  had  heard  that  the  Khymney  Iron  Company  had  sold  20,000  tons  of 
iron  to  Girona,  Brothers,  direct,  and  that  you  could  hardly  believe  it,  or  words  to 
that  effect,  or  otherwise  1  and,  if  so,  what  ujjon  the  subject  1 

"  15.  Did  you  also  say  to  Mr.  Scudamore,  that  of  course  the  company  had  pro- 
tected you  in  the  way  of  commission,  or  to  that  effect  \  and  did  he  not  answer  that 
they  had  not  done  so,  or  to  that  effect ?  and  was  [833]  that  all  that  passed  on  that 
occasion  !     If  not,  what  else  passed  ? 

"  16.  Previously  to  the  above-mentioned  interview,  had  you  any  communication 
with  the  Khymney  Iron  Company  [or  with  any  one  on  their  behalf]  upon  the  subject 
of  the  sale  by  them  of  the  said  iron  or  the  contract  for  20,000  tons  of  iron  mentioned 
in  the  particulars  of  demand?     If  so,  state  when,  with  whom,  and  to  what  effect. 

"17.  Beyond  the  12,500  tons  of  iron  supplied  by  the  Rhymney  Iron  Company  to 
Messrs.  Girona,  Brothers,  under  the  contract  of  the  30th  of  August,  1858,  as  before 
inquired  after,  had  you  after  the  date  of  the  lastmentioned  contract,  and  before  the 
date  of  the  contract  for  20,000  tons  mentioned  in  the  particulars  of  demand,  any 
communications  with  the  Khymney  Iron  Company  respecting  the  supply  by  the 
company  to  Messrs.  Girona,  Brothers,  of  any  further  iron?  And,  if  you  say  yes,  state 
when,  with  whom,  ami  to  what  effect. 

"  In.  Had  you  any  personal  communications  with  Messrs.  Girona,  Brothers,  upon 
the  subject  of  the  contract  for  the  purchase  by  them  of  the  20,000  tons  of  iron  from 
the  Khymney  Iron  Company,  mentioned  in  the  particulars  of  demand  [relating  to 
your  remuneration  or  commission  upon  that  sale]!  And,  if  so,  state  when,  and  to 
what  etl'ect. 

"19.  Had  you  another  interview  with  Mr.  Scudamore  on  a  subsequent  occasion 
to  that  above  referred  to  in  interrogatory  13,  upon  the  subject  of  the  said  sale 
of  2H,()UU  tons  of  iron?  And  did  you  then  say  that  you  fell  quite  sure  that,  the 
company  must  have  provided  for  you!  Ami  did  you  then  produce  an  account  of 
your  claim  for  commission'!  and  did  Mr.  Scudamore  then  say  that  you  must  know 
you  had  no  claim  against  the  company,  thai  Messrs.  Girona  had  [834]  come  direct  to 
the  company,  and  that  they  had  done  so  in  order  to  save  the  commission  which  they 
would  have  had  to  \>;iy  '  ami  diil  lie  ad  vise  you  to  withdraw  that  account  and  claim, 
or  to  the  above  effect '.  or,  if  not,   what  do  you  say  passed  ' 

"20.  Did  you  upon  the  occasion  last  mentioned  take  your  said  account  bach  with 
you  I  and  did  you  afterwards  address  a  Letter  on  the  subject  to  the  said  company, 
dated  the  2:1th  of  November,  1.859  I 

"21.  Do  you.  know  of  any  instance  of  a  London  merchant  acting  as  a  mercantUi  a 
C.  P.  XX.— 22* 
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for  a  foreign  Iwuse,  successfully  claiming  commission  from  other  merchants,  to  whom  he  had 
given  orders,  or  with  whom  he  ha  I  effected  contracts  on  behalf  of  his  foreign  principal,  except  where 
there  had  been  a  bargain  or  promisi  to  fay  such  commissionl  If  yes,  state  what  instances  you 
knoic  of. 

"22.  Hare  you  ear  known  any  instance  in  which  either  a  broker  or  merchant  has 
successfully  claimed  commission  in  respect  of  a  contract,  where  he  had  originally  introduced 
the  parties  to  one  another  upon  a  former  contract,  but  without  having  taken  any  pari  in  or  in 
any  wan  been  engaged  in  the  initiation  or  negotiation  of  or  bargaining  for  the  subsequent 
contract  upon  which  he  claims  the  commission,  except  where  there  has  been  a  bargain  or  promise 
to  pay  such  commiisionl     If  so,  state  any  instances. 

"  23.  Has  any  correspondence  or  communication  passed  between  you  and  Messrs. 
Girona,  Brothers,  of  Barcelona,  or  with  any  one  on  their  behalf,  either  by  letters  or 
telegrams  upon  the  subject  of  your  undertaking  the  transaction  of  Imsiness  fur  them 
in  this  country,  and  in  particular  as  to  the  giving  orders  or  effecting  contracts  by  you 
for  them  for  the  purchase  of  iron,  and  as  to  the  mode  of  remuneration  to  you  for  such 
services,  or  upon  the  subjects  of  the  contracts  effected  [835]  by  them  through  you  with 
tlie  Rhymney  Iron  Company,  or  upon  the  subject  of  the  contract  for  20,000  tons  of 
iron  mentioned  in  t/ie  particulars  of  demand  [which  would  be  applicable  to  the  relation 
in  which  you  stood  with  them  in  the  years  1858  and  1859  upon  the  above  subjects]! 
And,  if  so,  state  the  respective  dates  of  the  same,  and  by  and  to  whom  the  same  were 
sent,  and  [to  or]  from  what  places  [the  same  were  sent,  sufficiently  to  identify  them]. 

"  24.  Was  there  at  any  time  any  writteu  contract  between  you  and  the  said 
Messrs.  Girona  upon  the  subject  mentioned  in  the  first  part  of  the  last  interrogatory 
[upon  the  subject  of  the  last  interrogatory  and  extending  to  the  same  period  ] !  If  so, 
state  when,  and  who  the  parties  to  the  same  were,  and  where  the  same  now  is. 

"  25.  Have  you  since  the  date  of  the  contract  for  20,000  tons  of  iron  mentioned  in 
the  particulars  of  demand  given  the  Rhymney  Iron  Company  an  order  for  a  large 
quantity  of  iron  for  the  said  Messrs.  Girona,  Brothers?  And,  was  not  the  said  order 
accepted  and  executed '?  And,  were  you  not  remunerated  exclusively  by  Messrs. 
Girona,  Brothers,  for  your  services  in  this  transaction  ?  And,  is  it  not  true  that  nothing 
was  ever  said  by  you  to,  nor  any  claim  made  upon,  the  Rhymney  Iron  Company  for 
commission  or  other  remuneration  ! 

"  26.  Was  it  not  agreed  or  understood  between  you  and  Messrs.  Girona,  Brothers, 
that  you  were  to  receive  no  commission  or  remuneration  from  the  parties  with  whom 
you  dealt  on  their  account,  and  that  you  were  to  look  to  them,  Messrs.  Girona,  Brothers, 
for  your  remuneration  or  commission  ?  " 

[Erie,  C.  J.  Have  you  a  right  to  ask  for  the  correspondence  ?  Is  it  not  obtaining 
the  contents  of  writ-[836]  ten  documents?]  No.  "We  do  not  ask  for  the  contents; 
only  the  dates  and  the  places  and  the  names  of  the  correspondents  :  and  we  only  refer 
to  the  subject  of  the  letters  sufficiently  to  identify  and  point  to  them.  The  answers 
will  not  shew  what  is  written  upon  the  subject  referred  to  ;  only  that  there  was 
something  written  upon  the  subject :  and  this  is  not  within  the  rule  which  excludes 
evidence  as  to  the  contents  of  writings.  [Willes,  J.  Ought  not  the  application  for 
discovery  of  documents  to  be  made,  by  summons  under  the  50th  section,  which  relates 
expressly  to  the  subject?]  The  discovery  under  that  section  is  far  wider  than  these 
interrogatories  :  it  relates  to  a  discovery  of  all  documents  relating  to  the  matters  in 
dispute;  and  discovery  by  way  of  interrogatory  as  to  any  particular  document  or 
class  of  documents,  is  in  some  cases  necessary,  where  the  party  is  not  in  a  condition 
to  support  a  summons  for  general  discovery  of  documents  under  the  50th  section,  as 
it  is  necessary  to  support  such  summons  by  a  distinct  affidavit  that  the  opposite  party 
has  in  his  possession  or  power  some  particular  document  to  the  production  of  which 
the  applicant  is  entitled,  and  an  interrogatory  is  admissible  in  order  to  give  the  party 
putting  it  the  necessary  information  to  enable  him  to  make  the  affidavit  in  support 
of  the  summons  for  general  discovery.  No  doubt,  an  interrogatory  extending  to  such 
a  general  discovery  of  documents  as  that  granted  under  the  50th  section  would  practi- 
cally be  an  evasion  of  the  statute,  which  does  not  (in  s.  51)  require  the  same  affidavit 
in  support  of  interrogatories  as  in  support  of  such  discovery.  But,  in  the  present 
case,  it  is  submitted,  the  information  required  is  a  proper  subject  for  an  interrogatory. 

Rew  shewed  cause  in  the  first  instance.  The  proposed  interrogatories  are  objec- 
tionable individually,  as  [837]  well  as  on  principle.  They  seek  to  rake  up  all  the 
correspondence  and  dealings  between  the  plaintiff'  and  Girona,  Brothers,  for  the  last 
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nine  years.  [Willes,  .1.  In  Hollingham  v.  Haul,  ante,  vol.  iv.,  p.  388,  this  court  held 
that  it  was  not  competent  to  the  defendant  in  an  action  for  goods  sold  and  delivered, 
— the  question  being  whether  the  sale  was  absolute  or  subject  to  a  condition, — 
to  call  witnesses  to  prove  that  the  plaintiff  had  made  contracts  with  other  persons 
subject  to  the  condition  suggested.  Erie,  C.  J.  Do  you  object  to  be  interrogated 
as  to  the  contracts  of  1858  and  1859?]  For  the  sake  of  peace,  the  plaintiff 
would  consent  to  answer  those  :  but  all  that  has  reference  to  earlier  transactions 
should  lie  excluded.  Then,  the  questions  as  to  alleged  conversations  with  Scuda- 
more,  the  agent  or  servant  of  the  defendants,  are  clearly  objectionable.  If  these 
are  matters  in  dispute,  Scudamore  may  be  called  as  a  witness.  In  Bird  v.  Malzy, 
ante,  vol.  i.  p.  308,  this  court  refused  to  allow  interrogatories  for  the  purpose  of 
obtaining  from  the  plaintiff  information  which  the  defendant  has  the  means  of 
obtaining  from  his  own  agents.  [Erie,  C.  J.  No  general  principle  was  laid  down  in 
that  case.  I  think  the  conversations  with  Scudamore  may  be  allowed,  limited  to  the 
transactions  of  1858  and  1859.  Williams,  J.  And  striking  out  the  general  words.] 
The  21st  interrogatory  is  clearly  improper.     [Erie,  C.  J.     I  think  it  is.] 

Per  Curiam.  With  the  intimations  we  have  thrown  out,  the  judge  at  Chambers 
will  be  able  to  settle  the  interrogatories  between  the  parties. 

The  interrogatories  were  afterwards  settled  before  Keating,  J.,  at  Chambers,  by 
striking  out  the  parts  printed  above  in  italics,  and  adding  the  words  within  brackets. 


[838]     Zychunski  v.  Maltky,  Clerk,  and  Another.     June  12th,  1861. 

The  court  will  allow  any  interrogatories  to  be  administered  under  the  51st  section  of 
the  Common  Law  Procedure  Act,  1854,  which  are  relevant  to  the  matter  in  issue, 
and  which  the  party  interrogated  would  be  bound  to  answer  if  in  the  witness-box. 

This  was  an  action  for  a  malicious  prosecution  of  the  plaintiff  by  the  defendants 
upon  a  charge  of  having  obtained  a  sum  of  4001.  from  the  defendant  Maltbv  by  false 
and  fraudulent  pretences.  The  alleged  false  pretences  consisted  of  representations 
made  by  the  plaintiff  that  he  had  disbursed  sums  to  that  amount  for  Mr.  Maltby 's 
wife  and  daughters  at  Rome  and  at  Paris. 

Merewether,  for  the  defendants,  moved  for  leave  to  interrogate  the  plaintiff  under 
the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Viet.  c.  125,  as 
to  certain  circumstances  upon  which  the  defendants  intended  to  rely  as  grounds  of 
reasonable  and  probable  cause  for  the  prosecution.  The  proposed  interrogatories 
were  as  follows  : — 

"  1.  Did  you,  in  or  about  the  month  of  March,  I860,  at  Home,  become  acquainted 
with  Mrs.  Maltby,  the  wife  of  the  above-named  defendant,  the  Lev.  H.  Maltbv,  and 
his  two  daughters  .' 

"2.  Did  you  at  any  time,  and  when,  at  Lome,  receive  from  the  said  Mrs.  Maltby 
the  sum  of  1000  Roman  scudi,  or  some  other  and  what  sum  '.  and,  if  yea,  for  what 
purpose  or  purposes  did  you  receive  such  money  .' 

"  .'!.  Did  you  at  the  time  when  you  received  such  money  from  her,  or  at  any  other 
time,  know  thai  Cardinal  Antonelli  had  lent  her  a  sum  of  1000  scudi,  or  some  other 
and  what  sum  I 

"4.  Did  you  receive  such  money  from  her  for  the  purpose  of  paying  for  her  or  on 
her  accounts  debts  contracted  or  owing  by  her  at   Lome  I 

[839]  "5.  Did  you  pay  any  and  what  sum  or  sums  of  money  at  Rome  for  or  on 
account  of  the  said  Mrs.  Maltby  !  and,  if  so,  state  particularly  all  the  sums  which  you 
SO  paid,  and  to  whom  respectively,  and  when. 

"6,   Did  you  at  any  time,  and  when,  pay  a  sum  of  152  scudi,  or  some  other  and 

what  sum,  for  or  on  account  of  the  said  .Alls.  .Maltby,  to  t  he  111  ol  licis  Spillman,  confee 

turners  at  Rome  ' 

"7.    How   much   money    in   all   did   you   pay  for   or  on   account    of    the   said    Mrs. 
Maltby  at    Rome  I  and,  if  on  any  other  account   than  ill  payment   of   I  he  debts  Specified 
'     )  on  in  answer  to  the  fifth  interrogatory,  on  what  account  or  accounts,  anil  to  what 
amount,  and  in  what  sums,  and  to  whom  paid  .' 

"8.  Did  you  receive  at  Rome  from  the  said  Mrs.  Maltby  and  her  daughters,  or 
from  any  or  either  of  them,  a  sum   of  340  francs  or   thereabouts  for  the  purpose  of  the 
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same  being  deposited  by  you  on  their  account  or  the  account  of  any  of  them  in  the 
Monte  di  Pieta  or  some  bank  at  Eome  1  If  yea,  did  you  so  deposit  the  said  sum  1  and, 
if  so,  in  what  name  did  you  so  deposit  it  ?  and,  if  you  did  not  so  deposit  it,  what 
did  you  do  with  such  money  ? 

"  9.  Did  you  receive  from  or  on  account  of  the  said  Mrs.  Maltby  at  Paris,  in  or 
about  July,  1860,  the  following  sums,  or  any  and  which  of  them, — viz.  the  sum  of 
151.  from  Mr.  Massey,  171.  from  the  proceeds  of  the  sale  of  some  jewellery,  251.  from 
Mr.  Maltby,  71.  from  Mrs.  Maltby,  and  in  September,  1860,  601.  from  Mrs.  Maltby, 
or  some  other  and  what  sum  or  sums  from  the  said  persons  respectively,  or  any  and 
which  of  them  ? 

"  10.  Did  you  make  any  and  what  payment  or  payments  for  or  on  account  of  the 
said  Mrs.  Maltby  at  Paris,  or  on  the  journey  from  Rome  to  Paris,  or  on  the  journey 
from  Paris  to  England  I  And,  if  so,  state  par-[840]-ticularly  the  sum  or  sums  you  so 
paid,  and  on  what  account,  and  when. 

"  11.  Did  you  at  any  time  and  when,  in  1860  or  1861,  remit  from  Paris  to  one 
Koll,  a  banker  at  Rome,  or  to  any  other  and  what  person  at  Rome,  a  sum  of  4000 
francs,  or  any  other  and  what  sum,  for  the  purpose  of  paying  debts  contracted  and 
owing  by  the  said  Mrs.  Maltby  at  Rome  1 

"12.  Were  you  ever,  and  when,  a  captain  in  the  cavalry  guards,  or  the  guards, 
of  Alexander  the  Second,  Emperor  of  Russia  ?  And,  did  you  ever  hold  any  and  what 
rank  or  ever  serve  in  the  Russian  army  ?  And,  did  you  ever  represent  to  Mrs.  Maltby 
and  her  daughters,  or  any  of  them,  that  you  had  been  or  were  a  captain  in  the  cavalry 
guards,  or  the  guards,  of  the  said  Emperor  of  Russia  ! 

"  1 3.  Are  you,  and  when  did  you  become,  a  knight  or  chevalier  of  any  and  what 
order  or  orders]  And,  did  you  ever  represent  to  Mrs.  Maltby  and  her  daughters,  or 
any  of  them,  that  you  were  a  knight  or  chevalier  of  any  order  or  orders  ! 

"  14.  Did  you  ever  serve  in  the  Russian  army,  or  in  any  other  and  what  army,  in 
the  Crimea,  during  the  siege  of  Sebastopol  \  And  were  you  wounded  whilst  in  the 
Crimea  .'  And  did  you  ever  make  any  representation  or  representations  to  that  or  the 
like  effect  to  Mrs.  Maltby  and  her  daughters,  or  any  of  them  ! 

"  15.  Did  you  ever,  and  when,  serve  in  the  Prussian  army  as  a  volunteer  or  other- 
wise 1  and  when  and  for  what  reason  and  under  what  circumstances  did  you  leave 
such  army  ?  Were  you  not,  and  were  you  not  adjudged  to  be,  a  deserter  from  the 
Prussian  army  .' 

"  16.  Had  you  on  or  about  the  18th  of  September,  1860,  an  interview  at 
Nottingham  with  the  defendants  and  others  ?  and  did  you  on  that  occasion  bring  a 
person  with  you  who  acted  as  interpreter  between  you  [841]  and  the  defendants,  or 
between  you  and  the  defendant  H.  B.  Campbell  on  that  occasion  .'  Was  that  person 
then  in  your  employ  or  service  as  your  secretary  or  otherwise  '  and  is  he  so  still .' 
Or,  if  not,  when  did  he  cease  to  be  your  secretary  or  servant  .'  What  is  his  name, 
and  where  is  he  now,  and  when  last  did  you  see  him,  and  when  last  did  you  hear 
from  or  of  him,  and  where  was  he  when  you  last  saw  him  and  last  heard  from  or 
of  him? 

"  17.  Was  the  said  person  with  you  in  the  Crimea  during  the  siege  of  Sebastopol  ? 
and,  had  his  father  been  secretory  to  your  father?  and,  did  you  authorize  the  said 
person  to  make,  or  did  he  with  your  knowledge  and  consent  make,  a  representation  to 
that  effect  at  the  said  interview  at  Nottingham  I 

"  18.  Did  you  at  that  interview  state  or  represent  that  you  had  advanced  to  and 
for  Mrs.  Maltby  moneys  to  the  value  or  amount  of  4001.  or  thereabouts? 

"  11).  Did  iimi,  in  or  about  tin-  Spring  of  1860,  or  at  some  otfu  r  and  what  lino  befori 
leaving  Rome,  receive  from  «/■  "//  account  of  the  said  Mrs.  Maltby  a  box  of  plate,  for  flu:  pur- 
pose of  the  same  being  delivered  to  awl  lit  in  the  care  <>f  Mr.  Shea,  <n-  fur  some  other  ami 
what  purpose .'  Or,  had  you  anything  ami  /'-hat  to  'In  with  tin  mid  fax  a  f  plate .'  Awl,  was 
tin:  same  i  rer  delivered  to  Mr.  Shea'i  Awl,  who  mas  Mr.  Shut,  mill  what  office  ill  I  he  hahl 
at  Home  ? 

"  20.  Was  this  box  of  plate  pledged  at  the  Monte  il/  Pieta  at  Home  jar  any  ami  lehat  sum, 
and  by  whom  and  on  whose  account  was  tin  same  pledged,  am!  who  received  tin  money  for 
which  it  teas  pledged  1 

"21.  Dili  yon  at  any  time,  awl  when,  authorize  the  said  Mr.  Shea  to  set!  the  said  fox  of 
plalr  |  Ami,  did  yon  or  any  person  on  your  account  or  behalf  rt  oeive  from  the  said  Mr.  Shea, 
or  from  any  other  person  or  persons,  any  ami  what  sum  or  sums  of  money,  or  draft  [842]  or 
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drafts  or  otlcr  warily  or  securities  for  man*  y,  as  for  or  on  account  of  the  proa  ■  ds  of  the  talc  oj 
the  said  box  of  plate !  Were  not  the  same  remitted  to  your  agent,  Mr.  Simpson,  of  Paris,  and 
over  to  i/nnl  And,  did  not  some,  and  what, proceeds  of  the  mid  sale  com*  to  your 
hands ' " 

The  learned  counsel  submitted  that  the  defendant  had  a  right  to  put  such  questions 
to  the  plaintiff  by  way  of  interrogatory  as  he  would  he  compellable  to  answer  if  in  the 
witness-box;  that  it  was  material  for  the  defendants  to  shew  that  the  plaintiff  had 
received  moneys  from  Mrs.  Maltby,  and  from  other  persons  on  her  account,  for  the 
purpose  of  paying  the  debts  which  he  alleged  he  had  paid  at  Rome  and  in  Paris,  and 
also  to  shew  under  what  circumstances  he  had  introduced  himself  to  the  wife  and 
daughters  of  the  defendant  Maltby  ;  and  that  all  the  interrogatories  were  relevant,  as 
forming  part  of  the  history  of  his  transactions  with  them  He  referred  to  Chester  v. 
Worthy,  17  C.  B.  410. 

A.  Wills  shewed  cause  in  the  first  instance.  The  object  of  these  interrogatories  is, 
not  so  much  to  found  the  defence  to  the  action  as  to  prevent  the  necessity  of  the 
defendants'  putting  Mrs.  Maltby  into  the  witness-box.  Many  of  them  are  manifestly 
irrelevant:  the  inquiries  as  to  the  plaintiff's  military  service,  for  instance,  can  have  no 
possible  reference  to  the  alleged  false  pretences.  Then,  the  questions  as  to  the  box  of 
plate  and  the  money  suggested  to  have  been  raised  upon  it  at  the  Monte  di  Pieta  at 
Pome,  are  still  more  remote  from  the  matter  in  hand.  In  Tupling  v.  Ward,  6  Hurlst. 
&  X.  741),  in  an  action  for  a  libel  imputing  an  offence  to  the  plaintiff,  the  court  refused 
to  allow  him  to  administer  interrogatories  directed  to  extract  from  the  defendant 
whether  he  was  the  author  or  pub-[843]-lisher  of  the  alleged  libel.  The  court  there 
say,  that,  in  the  exercise  of  the  discretion  given  them  by  the  statute,  they  did  not 
think  it  fair  to  submit  to  the  defendant  questions  which  he  clearly  was  not  bound  to 
answer,  merely  for  the  purpose  of  creating  a  prejudice  against  him  from  his  refusal  to 
answer  them. 

Erle,  C.  J.  I  see  no  objection  to  any  of  these  interrogatories  except  those  which 
relate  to  the  box  of  plate.  These  do  not  seem  to  me  to  be  at  all  relevant :  but  all  the 
rest,  I  think,  may  be  allowed  to  stand. 

Merewether  agreed  to  abandon  the  questions  printed  above  in  italics. 

Per  Curiam.     Rule  absolute  (a). 

[844]     Bannerman  v.  White  and  Others.     June  12th,  1861. 

[S.  C.  31  L.  J.  C.  P.  28 ;  4  L.  T.  740 ;  8  Jur.  N.  S.  282 ;  9  W.  R.  784.     See  Wallis 
v.  Pratt,  [1910]  2  K.  B.  1009;  [1911]  A.  C.  394.] 

Upon  a  treaty  for  the  sale  of  hops  (by  sample),  the  proposed  buyer  asked  the  seller  if 
any  sulphur  had  been  used  in  the  growth  or  treatment  of  them,  adding  that  he 
would  not  ask  the  price  if  sulphur  had  been  used.  Tho  seller  thereupon  asserted 
that  no  sulphur  had  been  used. — After  the  hops  had  been  inspected,  weighed,  and 
delivered,  the  buyer  discovered  that  sulphur  had  been  used  in  the  cultivation  of  a 
portion  of  the  hops, — 5  acres  out  of  300. — The  whole  growth,  however,  was  so 
mixed  up  together  that  it  was  impossible  to  separate  the  sulphured  from  the 
unsul|ihured  hops. — The  jury  having  found  that  the  representation  had  been  made, 
and  was  false  (but  without  fraud),  and  that  the  buyer  had  entered  into  the  contract 
entirely  on  the  faith  of  that  representation: — Meld,  that  the  representation 
amounted  to  a  condition,  and  therefore  that  tho  buyer  was  entitled  to  repudiate 
the  contract. 

This  was  an  action  brought  to  recover  the  sum  of  83501.  Ills.,  bring  a  moiety  of 
the  price  of  certain  hops  sold  and  delivered  by  the  plaintiff  to  the  defendants. 

Tin'  defendants  pleaded,  first,  that  the  defendants  were  induced  to  buy  by  the 
false  and  fraudulent  representation  of  the  plaintiff  at  the  time  of  the  sale  that  no 
Blllphur  had  been  used  in  the  growth  of  the  hops, — secondly,  that  they  did  not  pro 
mise  as  alleged. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  af  Maidstone, 

(a)  See  May  v.  Hawkins,  I  1  Exch.  510,  and  the  eases  collected  in  Day's  Common 
Law  Procedure  Acts,  pp.  226  et  seq. 
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when  the  following  facts  appeared  in  evidence  : — The  plaintiff  is  a  well-known  hop- 
grower  in  the  county  of  Kent ;  the  defendants  are  hop-merchants  in  London.  A  few 
years  ago,  sulphur  had  been  used  to  a  great  extent  in  the  cultivation  of  hops ;  and  in 
1851  the  Burton  brewers,  becoming  impressed  with  a  notion  that  the  quality  of  their 
beer  had  become  thereby  deteriorated,  refused  to  buy  any  more  hops  which  had  been 
so  treated.  The  hop-merchant.-;  thereupon  sent  a  circular  round  to  the  growers,  giving 
them  notice  of  this  objection,  and  stating  that  they  would  not  in  future  purchase  any 
hops  without  a  guarantee  that  no  sulphur  had  been  applied  to  them.  With  a  know- 
ledge of  this  fact,  the  plaintiff,  in  October,  1860,  offered  the  defendants  his  growth  of 
that  year, — the  defendants  having  been  the  purchasers  of  that  of  the  preceding  year. 
Samples  were  produced  in  the  usual  way  at  the  factor's  in  London,  and,  before  the 
price  was  mentioned,  the  defendants  inquired  of  the  plaintiff  if  any  sulphur  had  [845] 
been  used  in  the  treatment  of  the  hops  that  year.  To  this  the  plaintiff,  according  to 
the  evidence  of  the  defendants'  witnesses,  answered  "No;"  and  the  defendant  White 
added  that  he  would  not  even  ask  the  price  if  any  sulphur  had  been  used.  The 
evidence  of  the  plaintiff's  witnesses  upon  this  point  was,  that  the  plaintiff,  when  asked 
if  any  sulphur  had  been  used,  said  that  "  there  was  no  mould  this  year,  and  therefore 
no  occasion  to  use  any  sulphur :"  but  they  did  not  recollect  hearing  the  defendant 
White  say  that  he  would  not  ask  the  price  if  any  sulphur  had  been  used.  The  parties 
then  proceeded  to  discuss  the  price  ;  and  ultimately  the  defendants  agreed  to  put  the 
hops,  the  price  to  be  paid,  one  half  on  the  first  of  February,  the  other  on  the  1st  of 
March  following. 

At  the  time  of  the  purchase,  the  plaintiff  gave  the  defendants  the  following 
guarantee  : — "I  hereby  guarantee  Messrs.  Wigan,  White,  &  Wigans  against  any  loss 
by  my  1860  hops  through  the  mode  of  treatment  on  the  poles  or  curing,  and  hold 
myself  liable  to  pay  them  any  damage  caused  them  thereby. 

The  hops,  which  corresponded  with  the  samples,  were  accordingly  sent  to  the 
defendants'  warehouse  on  the  24th  of  October,  and  were  weighed  on  the  26th  in  the 
presence  of  the  seller  and  of  the  buyers, —the  amount  agreed  to  between  them  being 
16,7011.  12s. 

The  defendants,  having  subsequently  discovered  that  sulphur  had  been  applied  to 
a  portion  of  the  hops,  wrote  to  the  plaintiff  on  the  4th  of  December  repudiating  the 
contract.  It  was  proved  that  sulphur  had  been  used  to  about  five  acres  of  the  hops, 
the  whole  growth  being  three  hundred  acres,  and  that  the  whole  of  the  hops,  both 
sulphured  and  unsulphured,  had  been  mixed  together.  It  appeared  that  the  plaintiff, 
having  purchased  a  new  machine  called  a  sulphurater,  had  been  desirous  of  trying  it, 
and  so  had  used  a  small  [846]  portion  of  sulphur  to  the  five  acres  whilst  the  hops 
were  under  cultivation.  This  circumstance  he  had  forgotten  or  had  thought  unim- 
portant when  discussing  the  terms  of  the  contract  with  the  defendants. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  absence  of  the  use  of 
sulphur  was  expressly  made  by  them  a  condition  of  their  entering  into  the  contract. 

For  the  plaintiff,  it  was  insisted  that  the  affirmation  that  no  sulphur  had  been  used 
was  no  part  of  the  contract,  but  a  mere  representation,  not  wilfully  false,  and  not 
amounting  to  a  warranty ;  and  that,  the  contract  being  for  the  purchase  of  a  specific 
article,  in  the  absence  of  a  warranty  or  fraud,  the  buyers  were  bound. 

Two  questions  were  left  to  the  jury, — first,  whether  the  plaintiff  had  wilfully 
made  a  false  representation  at  the  time  of  the  contract,  that  no  sulphur  had  been 
used, — secondly,  whether  the  affirmation  that  no  sulphur  had  been  used  in  the  growth 
of  the  hops  was  understood  and  intended  by  the  parties  to  be  a  part  of  the  contract, 
and  a  warranty  to  that  effect. 

The  jury  answered  the  first  question  in  the  negative,  and  the  second  in  the 
affirmative  :  and  they[assessed  the  deterioration  in  market  value  of  the  hops  by  reason 
of  the  use  of  the  sulphur  at  40001. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the  defendants, 
reserving  leave  to  the  plaintiff  to  move  to  enter  it  for  him  for  63501.  16s.  if  the  court 
should  be  of  opinion  that  the  representation  above  mentioned  was  no  part  of  the 
contract. 

Lush,  Q.  O,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly,  on  the  ground 
that  the  stipulation  that  no  sulphur  had  been  used  in  the  growth  of  the  hops  did  not 
amount  to  a  condition  that  the  hops  [847]  might  be  rejected  if  sulphur  had  been  used. 
He  referred  to  Street  v.  Blay,  2  B.  &  Ad.  456,  and  the  notes  to  Cutter  v.  Pmvell, 
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2  Smith's  Leading  Cases,  1th  edit.,  23.  He  also  submitted,  that  it  was  too  late  to 
repudiate  the  contract  after  the  property  in  the  hops  had  passed  to  the  defendants; 
and  that,  at  all  events,  the  defendants  were  not  warranted  in  keeping  the  hops  so 
long  as  they  did  before  taking  the  objection.  [Erie,  C.  J.  If  the  question  had  been 
put  to  the  jury,  they  would  have  found  that  the  repudiation  was  made  within  a 
reasonable  time.]] 

Bovill,  Q.  C,  Hawkins,  Q.  C,  and  Kay,  in  Trinity  Term,  shewed  cause.  It  being 
,i  condition  of  the  contract  that  the  hops  had  not  in  any  way  been  treated  with 
sulphur,  the  defendants  were  justified,  when  they  discovered  that  the  article  delivered 
to  them  was  not  that  which  they  had  agreed  to  buy,  in  declining  to  keep  it.  What 
the  defendants  contracted  to  buy  was  a  parcel  of  unsulphured  hops:  that  which 
was  delivered  was  an  article  with  which  the  defendants  expressly  declined  to  deal. 
The  authorities  upon  the  subject  are  distinct  and  clear.  In  Young  v.  Cole,  3  N.  C.  724, 
4  Scott,  489,  the  defendant  placed  in  the  hands  of  the  plaintiff  certain  instruments 
called  Guatemela  bonds.  The  plaintiff  sold  them  to  one  B.,  who  paid  him  the  market- 
price,  which  he  handed  over  to  the  defendant.  A  few  days  after  the  sale,  B.  returned 
the  bonds  to  the  plaintiff,  he  having  discovered  that  they  would  not  be  recognized 
by  the  government  by  whom  they  purported  to  have  been  issued,  by  reason  of  their 
not  being  stamped.  The  plaintiff  thereupon  refunded  to  B.  the  sum  B.  had  paid  for 
them.  It  appeared  that  Guatemala  bonds  on  the  Stock  Exchange  were  understood 
to  mean  bonds  duly  stamped,  and  that  unstamped  bonds  were  utterly  [848]  worthless. 
It  further  appeared  that  a  stock-broker  dealing  in  foreign  stocks  is  treated  with  as 
a  principal.  It  was  held,  that,  under  these  circumstances,  the  plaintiff  was  entitled 
to  recover  against  the  defendant  as  for  money  paid  to  his  use  the  amount  repaid  by 
the  former  to  B.  Tindal,  C.  J.,  there  says:  "The  money  the  plaintiff  delivered  to 
the  defendant  was  his  own  money,  he  having  sold  the  bonds  as  a  principal  to  Bryant, 
and  being  subject  to  all  the  responsibilities  of  a  principal.  That  money  was  delivered 
upon  the  faith  and  understanding  that  the  bonds  the  plaintiff  had  received  from  the 
defendant  were  genuine  and  available  Guatemala  bonds,  and  saleable  on  the  Stock 
Exchange.  It  seems,  therefore,  that  the  consideration  on  which  the  money  was  paid 
has  failed  as  completely  as  if  the  defendant  had  contracted  to  sell  foreign  gold  coin, 
and  had  handed  over,  counters  instead.  This  is  not  a  case  of  warranty:  but  the 
question  is,  ^whether  the  defendant  has  not  delivered  something  which,  though 
resembling  the  article  contracted  to  be  sold,  is  of  no  value.  I  am  of  opinion  that  he 
has."  There,  both  parties  were  ignorant,  at  the  time  of  the  contract,  that  a  stamp  was 
necessary,  which  makes  the  case  much  stronger  than  the  present  In  Dawson  v.  Collis, 
10  C.  B.  523,  530,  Williams,  .1.,  refers  to  that  case  as  taking  the  distinction  (upon 
which  the  defendants  rely  here)  between  a  warranty  and  a  condition.  Ymmg  v.  Cole 
is  again  referred  to  in  Gomperiz  v.  Bartlett,  2  Ellis  &  B.  849.  There,  an  unstamped 
bill  of  exchange,  indorsed  in  blank,  purporting  to  be  a  foreign  bill,  was  sold  (without 
recourse)  by  the  holder,  who  was  'not  a  party  to  the  bill.  It  proved  to  have  been 
drawn  in  this  country,  and  was  therefore  unavailable  for  want  of  a  stamp,  and  could 
not  be  enforced  against  the  parties.  The  vendor  and  purchaser  at  the  time  of  the 
sale  were  both  alike  ignorant  of  this  defect.  It  [849]  was  held  that  the  purchaser 
was  entitled  to  recover  back  the  price  from  the  vendor,  on  the  ground  that  the 
article  sold  as  a  foreign  bill  did  not  answer  the  description  by  which  it  was  sold, — 
though  it  would  have  been  otherwise  (the  sale  being  without  any  warranty,  and  there 
being  no  fraud),  had  the  latent  defect  been  one  consistent  with  the  article  being 
a  foreign  bill.  Lord  Campbell  says:  "  Young  v.  Cole  is  indeed  a  very  strong  case; 
for,  the  things  there  sold  as  Guatemala  bonds  were  in  one  sense  of  the  words 
Guatemala  bunds;  but  they  were  nol  what  was  professed  to  be  sold,  viz.  bunds 
binding  on  the  Guatemala  government  The  case  is  precisely  as  if  a  bar  was  sold 
as  gold,  but  was  in  fact  brass,  the  vendor  being  innocent.  In  such  a  case,  the 
purchaser  may  recover."  In  Gardiner  v.  Gray,  1  Campb.  114,  it  was  ruled  by  Lord 
Ellenborough,  that,  where  before  or  at  the  time  of  sale  a  specimen  of  the  goods  is 
exhibited  I,,  the  buyer,  if  there  be  a  written  contract  which  merely  describes  I  lie 
gOOdg  as  of   a  particular   denomination,  this    is  not   a   sale    by    sample  ;   but   there  is   an 

implied  warrant)- that  t  he  goods  shall  be  of  a  rchantable  quality  of  the  denomina- 
tion mentioned  in  the  contract.     In  his  summing-up,  his  Lordship  saidi  "This  was 

not  a  sale   by  sample.      The   sample   was   nut    produced   as  a   warranty  that     the   bulk 

corresponded  with  it,  but  to  enable  the  purchaser  to  form  a  reasonable  judgment  of 
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the  commodity.     I  am   of  opinion,  however,   that,   under  such    circumstances,    the 
purchaser  has  a  right  to  expect  a  saleable  article  answering  the  description  in   the 
contract.     Without  any  particular  warranty,  this  is  an  implied  term  in  every  such 
contract."     So,  here,  the  defendants  had  a  right  to  expect  hops  which  had  not  been 
sulphured.     In  the  well-known  case  of  Bridge  v.  Warn,  1   Stark.  N.  P.  C.  504,  goods 
sold  were  described  in  the  invoice  as  "  scarlet  cuttings,"  and  it  [850]  was  held  that 
a   warranty   was  to   be   inferred  that   the   goods   answered   the   known    mercantile 
description  of  scarlet  cuttings.     A  warranty  is  not  the  less  a  warranty  because  it  is 
a  condition.     [Williams,  J.     In  marine  insurances,  a  warranty  is  also  a  condition. 
Willes,  J.     So,  in  the  case  of  a  charterparty,  in  which  the  vessel  was  represented  to 
be  "now  at  sea,  having  sailed  three  weeks  ago:"  Ollive  v.  Booker,  1   Exch.  416,  423, 
per  Parke,  B.]     So,  in  the  case  of  life-insurance :  Anderson  v.  FUzgeraid,  4  House  of 
Lords  Cases,  484.     The  test  is,  as  Parke,   B.,  says  in   Ollive  v.  Booker,  whether  the 
untruth  of  the  representation  goes  to  defeat  the   whole  object  of  the  contract.     In 
Nichol  v.  Godts,  10  Exeh.  191,  it  was  held  that  an  agreement  for  the  sale  and  delivery 
of  oil  described  as  "foreign   refined   rape-oil  warranted    only  equal  to  samples,"  is 
not   complied  with    by   the   tender  of  oil    which  is   not  "  foreign  refined  rape-oil," 
although  it  be  equal  to  the  quality  of  the  samples.     "The  warranty,"  says  Parke,  B., 
"  affects  only  the  quality,  but  not  the  nature  of  the  article  itself."     A  warranty  is  a 
collateral  undertaking  that  the  thing  sold  shall  be  of  a  particular  quality  or  description, 
not  part  of  the  substance   of   the  contract  itself,  as  the    representation  here    was. 
[Byles,  J.     Would  not  the  argument  apply  to  the  sale  of  a  horse  1     No  man  wants 
to  buy  an  unsound  horse.]     The  case  of  a  horse  depends  upon  a  different  considera- 
tion :  it  is  not  like  the  sale  of  a  manufactured  article.     That  distinction  is  taken  in 
Jones  v.  Bright,  5  Bingh.  533,  3  M.  &  P.  155,  Broion   v.  Edgington,   2  M.  &  6.  279, 
2  Scott  N.  R.  496,  and  Shepherd  v.  Pybus,  4  Scott  N.  R.  434,  3  M.  &  G.  868.     In 
Chanter  v.  Hopkins,  4  M.  &   W.  399,  404,  Lord  Abinger  says:  "A  good  deal  of  con- 
fusion has  arisen  in  many  of  the  cases  on  this  subject,  from  the  unfortunate  use 
made  of  the  word  'warranty.'     Two  [851]  things  have  been  confounded  together. 
A  warranty  is  an  express  or  implied  statement  of  something  which  the  party  under- 
takes shall  be  part  of  a  contract  ;  and,  though  part  of  the  contract,  yet  collateral  to 
the  express  object  of  it.     But,  in  many  of  the  cases,  some  of  which  have  been  referred 
to,  the  circumstance  of  a  party  selling  a  particular  thing  by  its  proper  description  has 
been  called  a  warranty,  and  the  breach  of  such  contract  a  breach  of  warranty  :  but 
it  would  be  better  to  distinguish  such  cases  as  a  non-compliance  with  a  contract  which  a 
party  has  engaged  to  fulfil ;  as,  if  a  man  offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract ;  but  that  is  not  a  warranty  :  there  is  no 
warranty  that  he  should  sell  him  peas  ;  the  contract  is  to  sell  peas,  and,  if  he  sends 
him  anything  else  in  their  stead,  it  is  a  non-performance  of  it."     That  is  precisely  this 
case.     In  Fli<jlit  v.  Booth,  1  N.  C.  370,  1   Scott,  190,  the  particulars  of  sale  of  certain 
leasehold  property  in   Covent  Garden   stated,  that,   under  the   original   lease,  "  no 
offensive  trade  was  to  be  carried  on,  and  that  the  premises  could  not  be  let  to  a 
coffee-house  keeper  or  working  hatter."     The  original  lease,  when  produced,  appeared 
to  prohibit  the  businesses  of  brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher, 
tripe-seller,  poulterer  cheese-seller,  fruiterer,  herb-seller,  coffee-house  keeper,  working 
hatter,  and  many  others,  and  the  sale  of  coals,  potatoes,  or  any  provisions  :  and  it 
was  held  that  there  was  such  a  material  discrepancy    between   the  particulars  and 
the  lease  as  to  entitle  the  purchaser  to  rescind  his  contract.     In  giving  judgment, 
Tindal,  C.  J.,  says  :  "  We  think  it  is  a  safe  rule  to  adopt,  that,  where  the  misdirection, 
though    not  proceeding  from    fraud,   is  in  a  material  and  substanial  point,   so  far 
iftecting  the  subject  matter  of  the  contract  that  it  may  reasonably  be  supposed,  that, 
but  for  such  misdescription,  the  purchaser  might  never  have  entered  [852]  into  the 
contract  at  all,  in  such  case  the  contract  is  avoided  altogether,  and  the  purchaser  is 
not  bound  to  resort  to   the  clause  of  compensation.     Under  such  a  state  of  facts, 
the  purchaser  may  be  considered  as  not  having  purchased  the  thing  which  was  really 
the  subject  of  the  sale  ;  as  in  Jones  v.   Edney,   3   Campb.   285,    where  the  subject- 
matter  of  the  sale  was  described  to  be  a  'free  public-house,'  while  the  lease  contained 
a  proviso  that  the  lessee  and  his  assigns  should  take  all  their  beer  from  a  particular 
brewery  ;  in  which  case  the  misdescription  was  held  to  be  fatal."     [Williams,  .'.     In 
the  case  of  a  sale  of  a  lease  nothing  passes  until  the  conveyance  is  executed  ;  the 
objection  comes  by  way  of  excuse  for  not  completing.]     The  correspondence   with 
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sample  and  the  absence  of  the  application  of  sulphur  in  the  cultivation  of  the  hops, 
wore  both  conditions.  In  Street  v.  Blay,  2  B.  &  Ad.  456,  the  contract  was  for  a 
specific  chattel.  Poulton  v.  Lattvmore,  9  B.  &  ('.  259,  4  M.  cV  R  208,  Touhnin  v. 
Hedley,  2  Car.  &  K.  L57,  Lucy  v.  Mouflet,5  Hurlsfc.  &  N.  229,  and  Hopkins  v.  Tanipmai/, 
15  C.  B.  130,  were  also  referred  to. 

Lush,  Q.  C,  and  Hannen,  in  support  of  the  rule.  In  the  case  of  a  sale  of  a  specific 
chattel,  where  the  property  has  passed,  the  buyer  cannot  afterwards  repudiate  the 
contract  on  the  ground  that  the  articles  does  not  correspond  with  the  representation 
or  warranty.  Here,  the  defendants  bought  all  the  plaintiff's  hops  of  the  growth  of 
I860,  consisting  of  549  pockets,  by  a  sample  drawn  from  each  pocket.  The  seller 
could  only  perform  that  contract  by  delivering  the  very  hops  that  were  grown  upon 
his  land.  And  the  moment  they  were  inspected,  weighed,  and  delivered,  the  property 
in  them  passed  to  the  buyers.  The  rule  upon  this  subject  is  clearly  and  accurately 
stated  in  the  notes  to  Gutter  v.  Powell,  2  Smith's  Leading  Cases,  4th  edit.  22,  [853] 
23,— "It  is  settled  by  Street  v.  Blay,  2  B.  &  Ad.  456,  and  Poulton  v.  Lattmum,  9  B.  & 
C.  249,  4  M.  &  li.  208,  that,  where  an  article  is  warranted,  and  the  warranty  is  not 
complied  with,  the  vendee  has  three  courses,  any  one  of  which  he  may  pursue.  1.  He 
may  refuse  to  receive  the  article  at  all :  the  power  to  pursue  the  first  course,  however, 
not  extending  to  cases  where  there  has  been  a  warranty  upon  the  sale  of  a  specific 
chattel,  and  where,  the  property  passing  by  the  contract,  it  is  not  competent  to  the 
vendee  to  rescind  it  without  the  consent  of  the  vendor,  or  a  stipulation  to  that  effect. 
See  the  observations  of  the  judges  in  the  case  of  Dawson  v.  Collis,  IOC  B.  523  ;  also 
I'm  sons  v.  Sexton,  4  C.  B.  899.  2.  He  may  receive  it,  and  bring  a  cross  action  for  the 
breach  of  the  warranty.  Or,  3.  He  may,  without  bringing  a  cross  action,  use  the 
breach  of  warranty  in  reduction  of  the  damages,  in  an  action  brought  by  the  vendor 
for  the  price ;  i.e.  to  the  extent  of  the  difference  between  the  agreed  price  or  alleged 
value  and  the  real  value  at  the  time  of  delivery  as  reduced  by  the  breach  of  contract : 
but,  if  there  be  any  further  damage  besides  that  so  allowed  in  abatement  of  the  price, 
he  must  bring  a  cross  action  :  Mondel  v.  Steel,  8  M.  &  W.  858  :  and  see  Rigge  v.  Bur- 
bidge,  15  M.  &  W.  598.  It  was  once  thought,  and  indeed  laid  down  by  Lord  Eldon 
in  Curtis  v.  Hannay,  3  Esp.  N.  P.  C.  82,  that  the  vendee  might,  on  discovering  the 
breach  of  warranty,  rescind  the  contract,  return  the  chattel,  and,  if  he  had  paid  the 
price,  recover  it  back.  This  doctrine,  which  was  opposed  to  Weston  v.  Doimies,  Dougl. 
23,  is,  however,  overruled  by  Street  v.  Blay  and  Gompert.z  v.  Denton,  1  C.  &  M.  207, 
3  Tyrwh.  232  ;  and  it  is  clear  that,  though  the  non-compliance  with  the  warranty  may 
justify  him  in  refusing  to  receive  the  chattel,  it  will  not  justify  him  in  returning  it, 
and  suing  to  recover  back  the  price ;  unless,  [854]  indeed,  he  return  it,  having  kept 
it  (as  he  had  a  right  to  do,  see  Lorymer  v.  Smith,  1  B.  &  C.  1,  2  D.  &  R.  23)  such  a 
time  only  as  was  necessary  for  a  fair  examination,  in  which  case  he  cannot  be  con- 
sidered as  having  received'  it  at  all :  see  Okell  v.  Smith,  1  Stark.  N.  P.  C.  107,  Jordan 
v.  Norton,  4  M.  &  W.  155,  Street  v.  Blay,  2  B.  &  Ad.  456,  Young  v.  Cole,  3  N.  C.  724, 
1  Scott,  489,  where  a  distinction  was  drawn  between  the  effect  of  a  breach  of  warranty 
and  that  of  a  total  failure  of  consideration.  And  probably  the  distinction  between  a 
condition  and  a  warranty,  as  pointed  out  by  Williams,  J.,  in  Dawson  v.  Collis,  10  C.  B. 
530,  will  be  found  to  obviate  any  difficulty  that  may  be  supposed  to  exist,  in  deciding 
what  are  the  cases  in  which  a  vendee  can  refuse  to  accept,  or  can  return  the  article, 
and  either  resist  payment  of  the  price,  or  recover  it  back  if  paid.  A  warranty,  properly 
so  called,  can  only  exist  where  the  subject-matter  of  the  sale  is  ascertained  and  existing 
so  as  to  be  capable  of  being  inspected  at  the  time  of  the  contract,  and  is  a  collateral 
engagement  that  the  specific  thing  so  sold  possesses  certain  qualities  ;  but  the  property 
passing  by  the  contract  of  sale,  a  breach  of  the  warranty  cannot  entitle  the  vendee  to 
rescind  the  contract,  and  revest  the  property  in  the  vendor,  without  his  consent  ;  the 
vendee  must  therefore  resort  to  an  action  for  such  breach,  or  give  it  in  evidence  in 
reduction  of  the  price,  or  as  an  answer  to  the  action  if  the  breach  renders  the  article 
wholly  worthless."  Here,  everything  is  specific  and  defined.  The  distinction  in  Young 
v.  Cole  between  a  condition  and  a  warranty,  and  the  observations  I  hereon  in  Dan-sun  v. 
Collis,  apply  to  every  one  of  the  cases  cited  for  the  defendants.  In  Young  v.  Cole,  the 
contract  was  for  one  thing,  and  the  seller  delivered  another.  The  same  remark  will 
apply  to  Gardiner  v.  Gray  and  Niehol  v.  Godts.  Here,  tho  seller  delivered  what  he 
contracted  [855]  to  deliver,  and  the  buyer  received  whal  be  contracted  to  buy:  the 
warranty  as  to  sulphur  was  altogether  collateral.     Lucy  v.  Moufht,  5  Hurlat.  .V  N,  229, 
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was  also  a  sale  of  an  ascertained  chattel.  Gomperk  v.  Barilett,  2  Ellis  &  B.  849,  is 
similar  to  Young  v.  Cole.  [Willes,  J.  The  property  does  not  pass  by  the  contract  of 
sale  ;  but  only  upon  acceptance,  after  inspection  and  weighing  Our  law  is  peculiar 
in  that  respect.  Is  there  any  case  in  which  it  has  been  held  that  the  seller  can  put 
the  property  on  the  buyer  against  his  will,  if  he  repudiates  the  contract  before  the 
seller  has  done  all  that  he  has  to  do  to  the  goods  1]  The  buyer  is  not  bound  to  accept 
something  only  colourably  answering  the  description  of  the  thing  sold.  Here,  the 
hops  were  in  the  defendants'  own  warehouse  ;  and  the  moment  they  were  examined 
and  weighed,  everything  had  been  done  on  the  seller's  part  to  vest  the  property  in 
them  in  the  defendants :  Simmons  v.  Swift,  5  B.  &  C.  857,  8  D.  it  R.  693.  The  reason- 
ing in  Street  v.  Blay  has  always  been  accepted  as  conclusive.  In  Gompertz  v.  Denton, 
1  C.  &  M.  207,  Lord  Lyndhurst  says  :  "The  case  of  Street  v.  Blay  seems  to  have  been 
very  much  considered.  That  case  shews  that  you  cannot  treat  a  contract  as  rescinded 
on  the  ground  of  the  breach  of  warranty,  except  there  was  an  original  agreement  that 
the  party  should  be  at  liberty  to  rescind  in  such  case,  or  unless  both  parties  have 
consented  to  rescind  it."  That  has  always  been  followed  down  to  the  present  time  ; 
and  the  principle  of  it  is  entirely  applicable  here.  In  Parsons  v.  Sexton,  4  C.  B.  907, 
Wilde,  C  J.,  says  :  "It  is  now  settled  that  the  breach  of  a  warranty  is  no  answer  to 
an  action  for  the  price  of  a  specifie  chattel  sold,  although  it  may  be  used  in  reduction 
of  the  price,  or  made  the  subject-matter  of  a  cross-action."  And  in  Pateshall  v. 
Tranter,  3  Ad.  &  E.  103,  4  N.  &  M.  649,  [856]  Parke,  J.,  says:  "According  to  the 
judgment  of  this  court  in  Street  v.  Blay,  the  purchaser  of  a  specific  chattel,  having 
accepted  it,  not  only  is  not  bound  to  return  it  on  a  failure  of  warranty,  but  cannot  do 
so."  The  subject  has  also  been  fully  considered  in  the  American  courts,  and  the 
same  conclusion  arrived  at.  In  Thornton  v.  Il'/inn,  12  YVheaton,  183, — which  was 
decided  four  years  before  Street  v.  Blay, — it  was  held  that,  if  the  sale  (with  a  warranty) 
be  absolute,  and  there  lie  no  subsequent  consent  to  take  back  the  article,  the  contract 
remains  open,  and  the  vendee  must  resort  to  his  action  upon  the  warranty,  unless  it 
be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  article,  and  the  vendor 
tendered  a  return  of  it  within  a  reasonable  time.  In  the  subsequent  case  of  Vborhees 
v.  Earl,  2  Hill,  288,  it  was  held  that,  where  there  is  a  warranty  as  to  quality  on  the 
sale  of  goods,  but  no  fraud,  and  no  stipulation  that  the  goods  may  be  returned,  though 
the  warranty  be  broken,  the  vendee  cannot  rescind  the  contract  without  the  consent 
of  the  vendor.  Cowen,  J.,  there  says  :  "  Where  there  is  a  warranty  on  a  sale  of  goods, 
without  fraud,  and  no  stipulation  in  the  contract  that  the  goods  may  be  returned,  the 
vendee  has  no  right  to  annul  the  contract  without  the  consent  of  the  vendor.  The 
only  remedy  is  by  an  action  on  the  warranty.  Such,  after  much  fluctuation,  appears 
to  be  the  doctrine  of  Westminster  Hall :  Street  v.  Blay,  2  B.  &  Ad.  456.  In  this  case, 
Lord  Tenterden  examined  the  question  both  on  the  nature  of  the  contract  and  the 
weight  of  authority;  and,  on  going  through  with  his  argument,  it  is  difficult,  and  I 
think  impossible,  to  resist  the  conclusion  to  which  he  came.  Of  course  he  distinguishes 
between  a  sale  and  an  executory  contract,  in  which  latter  case  the  goods  may  generally 
be  returned  as  soon  as  they  are  found  not  to  satisfy  the  contract,  if  the  purchase 
[857]  have  done  nothing  in  the  mean  time  beyond  what  is  necessary  to  give  them 
fair  trial.  That  case  was  followed  by  the  court  of  Exchequer  in  Gompertz  v.  Denton 
1  C.  &  M.  207,  and  substantially  by  the  K.  B.  in  Pateshall  v.  Tranter,  3  Ad.  &  E.  103, 
4  N.  &  M.  649.  See  also  Freeman  v.  Baker,  5  C.  &  P.  475.  The  question  was  also 
very  ably  examined  by  Washington,  J.,  in  Thornton  v.  ll'ynn,  12  Wheaton,  183,  who 
came  to  the  same  result,  in  which  he  was  sustained  by  the  Supreme  Court  of  the 
United  States.  This  decision  was  acted  on  by  the  court  of  appeals  in  Kentucky,  in 
Liijlitliurn  v.  Cooper,  1  Dana,  273.  I  am  not  aware  of  any  ca=e  in  this  court  which 
conflicts  with  those  I  have  referred  to." 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a) : — 

In  this  case  the  plaintiff  obtained  a  rule  to  set  aside  the  verdict  for  the  defendants, 
and  enter  it  for  the  plaintiff,  on  the  ground  that  the  stipulation  that  no  sulphur  had 
been  used  in  the  growth  of  the  hops  did  not  amount  to  a  condition  that  the  hops 
might  be  rejected  if  sulphur  had  been  used.  The  plaintiff  argued  that  the  contract 
must  be  so  construed  because  it  related  to  a  specifically  ascertained  chattel ;  and  for 

(a)  The  case  was  argued  before  Erie,  C.  J.,  Williams,  J.,  Willes,  J.,  and  Byles,  J. 
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fchis  he  cited  some  expressions  in  the  judgment  of  Strt>!  v.  Blay,  2  1>.  &  Ad.  456.  The 
defendants,  on  the  other  hand,  contended,  that  the  contract  here  in  question  was  an 
executory  contract;  that  the  intention  of  the  parties  governs  in  all  contracts  whatso- 
ever; that,  upon  the  evidence,  it  was  clear  that  the  stipulation  in  question  was 
intended  by  these  parties  to  be  a  [858]  condition  ;  and  that  the  ease  of  Street  v.  Blay 
had  no  application. 

We  propose  to  state  the  evidence  in  some  detail,  so  as  to  shew  the  meaning  of  the 
finding  of  the  jury. 

At  the  close  of  the  trial,  the  jury  were  requested  to  give  specific  answers  to  certain 
questions.  Those  questions  comprised  all  that  was  in  contest  between  the  parties,  and 
cannot  be  properly  understood  without  taking  them  in  combination  with  all  that  was 
uncontested,  and  keeping  present  to  the  mind  the  issue  to  which  they  relate. 

The  action  was  for  hops  sold  and  delivered.  The  first  plea  was,  in  effect,  fraud, 
viz.  that  the  plaintiff  induced  the  defendants  to  buy  by  making  a  false  representation 
thai  no  sulphur  had  been  used,  and  so  forth.  The  second  plea  was  non  assumpsit. 
The  evidence  in  support  of  the  first  plea  consisted  of  these  facts, — that,  in  1854, 
sulphur  bad  been  used  in  the  growth  of  hops,  and  the  brewers  affirmed  that  the  hops 
had  been  injured  thereby  and  their  beer  spoiled  :  and  the  hop-merchants  had  given 
notice  to  the  hop-growers  of  their  objection  to  buy  hops  in  the  growth  of  which  any 
sulphur  had  been  used  :  and  the  plaintiff  and  defendants,  each  knowing  these  facts, 
met  and  treated  for  the  contract  in  question,  the  samples  being  produced.  There  was 
no  substantial  variance  in  the  account  given  of  that  which  passed  at  the  interview 
when  the  contract  was  made.  There  were  six  witnesses  present.  All  agreed  that, 
before  the  price  was  asked,  the  defendant  inquired  if  sulphur  had  been  used  in  the 
growth.  The  three  witnesses  for  the  defendants  stated  that  the  plaintiff  answered 
distinctly  "  no,"  and  that  the  defendants  said  they  would  not  ask  the  price  if  sulphur 
had  been  used.  The  plaintiff's  witnesses  did  not  contradict  them,  but  said  the  answer 
was,  "  There  was  no  mould  this  year,  [859]  and  no  occasion  to  use  any  sulphur,"  and 
did  not  remember  that  the  defendants  had  said  they  would  not  ask  the  price  if  any 
sulphur  had  been  used.  The  treaty  then  went  on,  and  eventuated  in  a  contract  to 
sell  and  deliver  the  bulk  in  accordance  with  the  samples  after  some  days  should  have 
elapsed.  The  hops  were  accordingly  sent,  and  corresponded  with  sample,  and  were 
weighed  and  delivered  into  the  defendants'  possession.  Afterwards,  the  defendants 
repudiated  the  hops,  and  proved  that  sulphur  had  been  used. 

The  uncontroverted  facts  were  that  sulphur  had  been  used  on  five  acres  out  of 
three  hundred;  that  these  sulphured  hops  were  so  mixed  with  the  unsulphured  as  to 
be  undistinguishable  ;  that  the  plaintiff  represented  that  no  sulphur  had  been  used; 
that  the  defendants  would  not  have  bought  the  hops  if  they  had  known  that  fact, 
and  could  not  sell  them  as  they  were,  in  the  ordinary  course  of  their  dealings  with 
their  customers. 

The  counsel  agreed  with  the  judge  that  there  were  two  principal  questions  for  the 
jury.  On  the  first,  the  contest  was  in  substance  confined  to  the  point  whether  the 
representation  was  wilfully  false:  and  this  question  was  answered  by  the  jury  in  the 
negative.  The  second  question  then  became  material  ;  and  it  was  framed  with 
reference  to  the  same  evidence,  and  on  the  assumption  that  the  same  facts  were  undis- 
puted,— the  term  "affirmation"  being  substituted  for  "representation,"  as  more 
appropriate  to  a  matter  of  contract,  to  the  minds  of  all  concerned  in  the  dial. 

Thus,  the  question  was, — "Was  the  affirmation  that  no  sulphur  had  been  used 
intended  between  the  parties  to  be  part  of  the  contract  of  sale,  and  a  warranty  by  the 
plaintiff!" 

As  to  this,  it  was  contended  on  one  side  that  the  conversation  relating  to  the 
sulphur  was  preliminary  [860]  to  entering  on  the  contract,  and  no  pail  thereof,  both 
from  the  form  of  expression  and  also  from  the  written  guarantee  which  was  shewn  to 
have  been  given.  On  the  other  side  it  was  contended  that  the  whole  interview  was 
one  transaction,  that  the  intention  of  the  parties  was  alone  to  be  regarded,  that  the 
defendants  had  declared  the  importance  they  attached  to  the  inquiry,  and  that  the 
plaintiff  must  have  known  it.     And  the  jury  answered  this  question  in  the  affirmative. 

The  effect  of  this  finding  of  (he  jury,  taken  with  the  evidence,  is  now  to  be  con- 
sidered. We  avoid  the  term  "  warranty,"  because  it  is  used  in  two  senses,  and  the 
term  "condition,"  because  the  question  is  whether  that  term  is  applicable.  Then,  the 
effect   is  that  the  defendants   required,  and   that    the   plaintiff  gave   his  undertaking. 
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that  no  sulphur  had  been  used.  This  undertaking  was  a  preliminary  stipulation  ;  and 
if  it  had  not  been  given,  the  defendants  would  not  have  gone  on  with  the  treaty  which 
resulted  in  the  sale.  In  this  sense  it  was  the  condition  upon  which  the  defendants 
contracted  ;  and  it  would  be  contrary  to  the  intention  expressed  by  this  stipulation 
that  the  contract  should  remain  valid  if  sulphur  had  been  used. 

The  intention  of  the  parties  governs  in  the  making  and  in  the  construction  of  all 
contracts.  If  the  parties  so  intend,  the  sale  may  be  absolute,  with  a  warranty  super- 
added ;  or  the  sale  may  be  conditional,  to  be  null  if  the  warranty  is  broken.  And, 
upon  this  statement  of  facts,  we  think  that  the  intention  appears  that  the  contract 
should  be  null  if  sulphur  had  been  used  :  and  upon  this  ground  we  agree  that  the  rule 
should  be  discharged. 

Rule  discharged. 
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The  notice  (under  s.  62  of  the  6  &  7  Vict.  c.  18)  of  the  appellant's  intention  to  prosecute 
the  appeal  must,  if  possible,  be  served  ten  clear  days  before  the  first  of  the  days 
appointed  for  hearing  appeals, — the  proviso  in  s.  64  enabling  the  court  to  postpone 
the  hearing  only  applying  where  by  reason  of  the  lateness  of  the  period  at  which 
the  decision  of  the  revising-barrister  took  place  there  has  not  been  reasonable  time 
between  that  and  the  day  of  hearing  for  giving  the  notice. 

These  were  appeals  from  decisions  of  the  revising-barrister  for  the  city  of  London. 
The  cases  were  dated  and  signed  by  the  revising-barrister  on  the  1 1  tli  of  ( letober.  The 
cases  so  signed  were  duly  lodged  with  the  masters  within  the  first  four  days  of 
Michaelmas  [2]  Term,  pursuant  to  the  requirement  of  the  62nd  section  of  the  6  &  7 
Vict.  c.  18,  together  with  the  notice  to  them  of  the  intention  of  the  appellant  to 
prosecute  the  appeals  :  and  the  appellant  on  the  6th  of  November  also  gave  a  similar 
notice  to  each  of  the  respondents  :  but,  inasmuch  as  "  the  day  appointed  for  the  hearing  " 
of  appeals  in  this  term  was  the  11th  of  November,  the  last-mentioned  notice  was  not 
.1  compliance  with  the  filth  section  of  the  statute,  which  requires  a  ten  days'  notice. 

l'awcett,  for  the  appellant,-  relying  upon  the  following  proviso  in  s.  64,  "  Provided 
always,  that,  if  it  shall  appear  to  the  said  court  that  there  has  not  been  reasonable  time 
to  give  or  semi  such  notice  in  any  case,  it  shall  be  lawful  for  the  court  to  postpone  tin; 
hearing  of  the  appeal  in  such  case,  as  to  the  said  court  shall  seem  meet,"  moved  that 
the  hearing  of  these  appeals  might  be  postponed  until  the  1 9th,  which  was  a  further 
day  appointed  by  the  court  for  the  hearing  of  registration  appeals,  The  62nd  section 
enacts,  "that  every  appellant  who  shall  intend  to  prosecute  his  appeal  shall,  within  the 

first  four  days  in  the  Michaelmas  Term  next  after  the  decision  to  which  such  appeal 

shall  relate,  transmit  to  the   masters  of   the  court  of   Common    Picas  the   statement    in 
writing  so  signed  by  the  said  revising-barrister  as  aforesaid,  and  shall  also  therewith 
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give  or  send  a  notice  signed  by  him,  stating  therein  his  intention  to  prosecute  the  said 
appeal  ;  and  the  said  appellant  shall  also  give  or  send  a  notice,  signed  by  him,  to  the 
respondent  in  the  said  appeal,  stating  his  said  intention  duly  to  prosecute  such  appeal 
in  the  said  court."  The  directions  contained  in  this  section  have  all  been  duly  complied 
with  :  but  the  difficulty  arises  from  the  64th  section,  which  enacts  "  that  no  appeal 
:>r  matter  of  appeal  whatsoever  shall  in  any  case, — [3]  except  where  the  conduct  and 
direction  of  the  appeal,  or  of  the  answer  thereto,  shall  have  been  given  by  order  of 
the  court  of  Common  Pleas,  or  of  any  judge  thereof,  to  any  person, — be  entertained 
or  heard  by  the  said  court,  unless  notice  shall  have  been  given  by  the  appellant  to  the 
masters  of  the  said  court  at  the  time  and  in  the  manner  hereinbefore  mentioned ;  and 
no  appeal  shall  be  heard  by  the  said  court  in  any  case  where  the  said  respondent  shall 
not  appear,  unless  the  said  appellant  shall  prove  that  due  notice  of  his  intention  to 
prosecute  such  appeal  was  given  or  sent  to  the  said  respondent  ten  days  at  least  before 
the  day  appointed  for  the  hearing  of  such  appeal."  [Erie,  C.  J.  This  matter  has 
been  considered  upon  several  occasions;  but  the  non-compliance  with  the  G4th  section 
has  always  been  held  fatal :  see  Norton,  App.,  The  Town  Clerk  oj  Salisbury,  Resp.,  4  C.  B. 
32,  1  Lutw.  Reg.  Cas.  53.s  ;  Adey,  App.,  Hill,  Resp.,  4  C.  B.  38,  1  Lutw.  Keg.  Cas. 
542,  n.  ;  Pring,  App.,  Estwurt,  /,'•-;/».  4  C.  B.  73,  1  Lutw.  Keg.  Cas.  543;  Clarke,  App., 
Beaton,  Resp.,  5  C.  B.  76:  Aldworth,  App.,  Bore,  Resp.,  5  C.  B.  ^7.  2  Lutw.  Keg.  Cas. 
67.]  In  Pring,  App.,  Estcourt,  Resp.,  no  notice  had  been  served  upon  the  respondent  at 
all.  But,  in  Palmer,  App.,  Allen,  Resp.,  5  C.  B.  5,  2  Lutw.  Keg.  Cas.  42,  the  court, 
acting  under  the  proviso  in  s.  64,  postponed  the  hearing.  [Keating.  .T.  There  the 
decision  of  the  revising-barrister  took  place  on  the  30th  of  October,  andjthe  day  appointed 
for  the  hearing  of  the  appeals  was  the  11th  of  November.  The  requirement  of  the 
(i4th  section,  therefore,  could  not  be  complied  with,  and  consequently  the  court  thought 
the  case  fell  within  the  proviso.]  By  the  very  terms  of  the  62nd  section  both  notices 
are  to  be  given  within  the  first  four  days  of  the  term.  [Byles,  J.  That  is  not  the  true 
grammatical  reading  of  the  section;  nor  is  it  agreeable  to  [4]  the  exposition  it  has 
received  in  all  the  cases.  Keating,  J.  In  Adey,  App.,  Hill,  Resp.,  the  case  was  lodged 
with  the  masters  and  the  notices  served  on  the  2nd  of  November  ;  and.  the  11th  being 
the  day  appointed  for  the  hearing,  the  court  held  the  notice  insufficient,  and  refused  to 
postpone  the  case.] 

Lki.k.  G.  \J:  I  feel  bound  to  refuse  this  application.  The  subject  underwent 
elaborate  discussion  in  the  case  of  Adey,  App.,  IhU,  Resp.  Wilde,  C.  J.,  there  says ; 
"The  decision  of  the  revising-barrister  is  to  be  conclusive,  subject  to  an  appeal  to  this 
court  under  certain  conditions.  One  of  these  conditions  imposed  upon  the  appellant 
is,  that  he  shall  give  or  send  a  notice,  signed  by  him,  to  the  respondent,  stilting  his 
intention  to  prosecute  the  appeal  ;  and,  to  make  this  the  more  imperative  and  emphatic, 
a  subsequent  clause  enacts  that  'no  appeal  shall  be  heard  by  the  court  (of  Common 
Pleas),  in  any  case  where  the  respondent  shall  not  appear,  unless  the  said  appellant 
shall  prove  that  due  notice  of  his  intention  to  prosecute  such  appeal  was  given  or  sent 
to  the  said  respondent  ten  days  at  least  before  the  day  appointed  for  the  hearing  of 
such  appeal.'  When  the  legislature  is  thus  for  the  first  time  giving  to  a  court  of  law 
jurisdiction  over  rights  that  have  always  been  the  subject  of  such  watchful  jealousy, 
it  is  in  a  peculiar  manner  incumbent  on  the  court  to  confine  itself  strictly  within  the 
limits  prescribed  for  it.  A  deliberate  deviation  from  an  enactment  so  express  and 
positive  in  its  terms  would  induce  a  mischief  much  greater  than  any  inconvenience  that 
can  arise  from  the  blunder  of  the  appellant  in  this  case."  And  that  has  been  followed 
by  many  cases  since.  We  cannot,  therefore,  accede  to  this  application.  When  the 
cases  are  called  on  in  their  turn,  the  court  will  dispose  of  them. 

[5]  The  rest  of  the  court  concurring, 

Fawcett  took  nothing. 

Nov.  15th. — The  cases  being  called  on  for  argument  on  the  loth  of  November,  and 
no  one  appearing  for  the  respondents, 

Fawcett  asked  the  court  to  re-consider  its  decision  of  the  11th,  and  urged  the  hard 
ship  of  the  case  upon  the  appellant,  who  could  not  forsee  that  the  court  would  appoint 
so  early  a  day  for  the  hearing  as  must  necessarily  in  some  cases  preclude  the  possibility 
of  the  64th  section  being  complied  with,  inasmuch  as  the  32ml  section  of  the  statute 
enables  the  revising-barrister  to  hold  his  sittings  down  to  the  31st  of  <  ictober. 

Erle,  C.  J.     1  do  not  feel  at  liberty  to  entertain  this  application.     We  are  here 
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exercising  a  special  and  limited  jurisdiction.  The  point  now  pressed  upon  our  atten- 
tion has  received  the  deliberate  decision  of  this  court  more  than  once.  The  ten  days' 
notice  to  the  respondent  must  be  given  ten  clear  days  before  the  first  of  the  days 
appointed  for  hearing  these  appeals.  All  the  arguments  which  have  been  urged  before 
us  were  strenuously  pressed  and  duly  considered  upon  the  occasions  which  I  have 
alluded  to.  The  court  more  than  once  has  declined  to  yield  to  the  suggestion  of  hard- 
ship where  the  day  of  hearing  was  appointed  within  the  first  ten  days  of  the  term, 
provided  there  has  been  reasonable  time  since  the  decision  took  place  for  giving  the 
notice.  If  this  had  been  res  Integra,  I  should  probably  have  thought  that  the  affidavit 
disclosed  a  reasonable  excuse  for  the  delay  in  these  cases.  1  have  looked  carefully 
into  the  matter  :  and,  seeing  [6]  that  the  decisions  of  the  revising-barrister  took  place 
so  long  ago  as  the  11th  of  October,  I  do  not  see  how  we  can,  consistently  with  the 
numerous  decisions,  allow  this  notice  to  avail.  We  will  take  care  that  the  cause  of 
complaint  does  not  arise  again. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  I  do  not  see  how  the  cases 
which  have  been  referred  to  could,  consistently  with  the  provisions  of  the  statute,  have 
been  differently  decided. 

Byles,  J.  I  agree  with  my  Brother  Williams  that  we  have  no  power  to  accede 
to  this  application.  We  are  sitting  here  in  the  exercise  of  a  new  and  peculiar  juris- 
diction ;  and  I  think  we  should  be  highly  censurable  if  we  trespassed  in  any  degree 
beyond  the  limits  which  have  been  marked  out  for  us. 

Keating,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  the  words  of  the 
statute,  as  well  as  the  decisions  which  have  been  referred  to,  leave  us  without  any 
discretion  on  the  subject. 

Appeals  dropped  (a). 

[7]    Borough  of  New  Windsor. 

Robert  Bridgewater,  Appellant ;  Benjamin  Chandler  Durant,  Respondent. 

Nov.  11th,  1861. 

[S.  C.  K  &  G.  377  ;  31  L.  J.  C.  P.  46 ;  5  L.  T.  491  ;  8  Jur.  N.  S.  590  ;  10  W.  It.  171. 
Referred  to,  Durant  v.  Kennett,  1869,  L.  R,  5  C.  P.  277.] 

The  claimant,  as  one  of  the  lay-clerks  of  Windsor,  occupied  a  house  of  more  than  101. 
a  year  value.  It  appeared  that  he  was  appointed  a  lay-clerk  by  the  dean  and 
canons  of  Windsor,  in  whom  was  the  freehold  ;  that  a  certain  number  of  houses  are 
occupied  by  the  lay-clerks,  but  that,  as  there  were  more  lay-clerks  than  houses,  the 
juniors  on  their  appointment  received  201.  additional  salary  until  one  became  vacant ; 
that  then  the  salary  was  reduced  by  the  201.  and  the  clerk  had  the  vacant  house  ; 
that  his  residence  therein  was  not  necessary  for  the  performance  of  his  duties  ;  but 
that  he  could  not  let  the  house  without  the  consent  of  the  dean  and  canons.  There 
was  no  evidence  of  any  statutes  regulating  the  appointment  of  the  lay-clerks,  though 
it  was  supposed  that  some  existed  ;  but  the  claimant  stated  that  he  believed  he  held 
his  office  for  life,  or  so  long  as  he  did  his  duties  : — Held,  that  the  claimant  was  not 
entitled  to  be  registered  as  a  voter  for  the  borough,  either  as  owner  or  as  tenant, 
under  the  2  W.  4,  c.  45,  s.  27. 

At  a  court  held  for  the  revision  of  the  list  of  voters  for  the  borough  of  New 
Windsor,  Robert  Bridgewater  claimed  to  have  his  name  inserted  in  the  list. 

The  claimant  has  occupied  a  house  in  the  lower  ward  within  the  borough  about 
fourteen  years.  He  occupies  as  a  lay-clerk,  to  which  office  he  was  appointed  by  (he 
dean  and  canons  of  Windsor  seventeen  years  ago.  The  freehold  of  the  house  is  in  the 
dean  and  canons.  Its  value  is  above  101.  a  year.  It  is  extra-parochial.  A  certain 
Dumber  of  houses  are  occupied  by  lay-clerks.  There  arc  more  lay-clerks  than  houses  ; 
and  the  juniors  receive  201.  a  year  more  salary  till  a  house  becomes  vacant.     The 

(a)  In  Grower,  App.,  Bmkma,  Resp.,  4  C.  B.  70,  1  Lutw.  Reg.  Cas.  511,  it  was 
held  that  an  application  by  the  respondent  for  leave  to  deliver  paper-books  after 
the  proper  time,  did  not  dispense  with  the  notice  required  to  be  served  upon  him  by 
the  6  &  7  Vict.  c.  18,  ss.  62,  64. 
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salary  is  then  reduced  by  the  201.  The  lay-clerk  may  then  take  the  house,  but  it  is 
not  obliged  to  reside.  He  can  perform  all  his  duties  without  residing  in  the  house ; 
but  he  cannot  let  it  without  the  permission  of  the  dean  and  canons. 

The  claimant  on  his  appointment  took  the  oath  of  allegiance  and  some  other  oath. 
He  believes  that  he  holds  his  office  for  life,  or  so  long  as  he  does  his  duties.  He  has 
never  seen  the  statutes  of  the  dean  and  canons.  He  has  no  doubt  there  are  such 
statutes  ;  but  he  has  no  right  of  access  to  them,  and  he  has  made  no  attempt  to  see 
them  or  procure  any  evidence  from  them.  He  knows  no  book  relating  to  his  office  but 
the  cheque-[8]-book,  in  which  his  name  is  entered,  and  which  he  sees  once  a  month. 

The  revising-barrister  held  that  these  facts  did  not  shew  a  sufficient  occupation 
either  as  owner  or  tenant,  and  refused  to  insert  the  claimant's  name  on  the  list  of 
voters. 

If  the  court  should  be  of  opinion  that  his  decision  was  erroneous,  the  claimant's 
name  was  to  be  inserted  in  the  list,  thus, — 


i  ian  and  surname. 

Place  of  abode.                 Nature  of              •                   where 
qualilicatiou.                 situate,  &C. 

Bridgewater,  Robert. 

30  Lower  Cloisters.        House.        30  Lower  <  loi 

Six  other  persons  claimed  to  be  placed  on  the  list  for  similar  qualifications ;  and 
their  cases  were  consolidated  with  the  principal  case. 

Macnamara,  for  the  appellant.  The  claimant  was  entitled  to  be  registered  as  the 
occupier  of  a  house  as  tenant  within  the  27th  section  of  the  Reform  Act,  2  W.  4, 
c.  45.  He  does  not  occupy  as  servant,  and  therefore  the  case  is  distinguishable 
from  those  in  which  it  has  been  held  that  one  who  is  required  to  occupy  premises  with 
a  view  to  the  more  efficient  performance  of  his  duties  as  surgeon  to  a  hospital,  or  as 
hall-keeper,  does  not  become  a  "  tenant  "  within  the  meaning  of  the  statute, — Dobson, 
App.,  Jones,  Resp.,  8  Scott,  X.  K.  80,  5  M.  &  G-.  112,  1  Lutw.  Keg.  Oas.  105:  Clark, 
App.,  Bury  St.  Edmmdt  (Overseers),  Resp.,  1  C.  B.  (N.  S.)  23,  1  K.  &  G.  90.  The  case 
falls  within  the  principle  laid  down  in  Hughes,  App.,  '  'haiham  {Overseers),  Resp.,  7  Scott, 
N.  R.  58l,  5  M  &  G.  54,  1  Lutw.  Keg.  Cas.  51.  There,  an  officer  in  the  service  of 
Government  had  as  such  a  house  in  the  dock-yard  at  Chatham  for  his  [9]  residence: 
he  paid  no  rent  in  money  for  it,  but  had  it  as  part  remuneration  for  his  services :  and 
no  part  of  it  was  used  for  public  purposes:  if  he  had  not  been  allowed  the  house,  he 
would  have  had  an  allowance  for  a  house,  in  addition  to  his  salary  :  and  this  was  held 
to  be  an  occupation  as  "tenant''  within  s.  27.  In  giving  judgment,  Tindal,  C.  J., 
there  says:  "There  is  no  inconsistency  in  the  relation  of  master  and  servant  with 
that  of  landlord  and  tenant  :  a  master  may  pay  his  servant  by  conferring  on  him  an 
interest  in  real  property,  either  in  fee,  for  years,  at  will,  or  for  any  other  estate  or 
interest  ;  and,  if  he  do  so,  the  servant  then  becomes  entitled  to  the  legal  incidents 
of  the  estate,  as  much  as  if  it  were  purchased  for  any  other  consideration.  But  it 
may  be  that  a  servant  may  occupy  a  tenement  of  his  master,  not  by  way  of  payment 
for  his  services,  but  for  the  purpose  of  performing  them  :  it  may  be  that  he  is  not 
permitted  to  occupy  as  a  reward,  in  the  performance  of  his  master's  contract  to  pay 
him  :  but  required  to  occupy,  in  the  performance  of  his  contract  to  serve  his  master." 
Referring  to  that  decision,  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court  in 
Dobson,  App.,  Jones,  Resp.,  thus  expresses  himself :  "In  delivering  our  opinion  upon  a 
former  ease,  we  laid  down  at  some  length  the  principle  upon  which  we  thought  the 
class  of  cases  to  which  the  present  appeal  belongs  ought  to  be  decided  :  and  we  drew 
the  distinction  between  those  cases  where  officers  or  servants  in  the  employ  of  the 
Government  are  permitted  to  occupy  a  house  belonging  to  the  Government  as  part 
remuneration  for  the  services  to  be  performed,  and  those  in  which  the  places  of 
residence  are  selected  by  the  Government,  and  the  officers  or  servants  are  required  to 
occupy  them  with  a  view  to  the  more  efficient  performance  of  the  duties  or  services 
imposed  upon  them.  And  upon  that  occasion  we  declared  our  [10]  opinion  that  those 
officers  or  servants  who  fell  within  the  first  description  might  properly  be  considered 
to  occupy  as  tenants,  although  the  residence  was  allotted  to  them  as  such  officers  or 
servants,  and  although  they  might,  if  such  residence  had  not  been  allotted  to  them, 
have  had  an  additional  allowance  for  lodging-money  ;  whilst,  at  the  same  time,  we 
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stated  that  the  relation  of  landlord  and  tenant  could  not  be  created  by  the  appropria- 
tion of  a  particular  house  to  an  officer  or  servant  as  his  residence,  where  such  appropria- 
tion was  made,  not  with  a  view  to  the  remuneration  of  the  occupier,  but  to  the  interest 
of  the  employer  and  the  more  effectual  performance  of  the  service  required  from  such 
officer  or  servant  ;  upon  the  same  principle  as  the  coachman  who  is  placed  in  rooms  of 
his  master  over  the  stable,  or  the  gardener  who  is  put  into  a  house  in  the  garden,  or 
the  porter  who  occupies  the  lodge  at  a  park-gate,  cannot  be  considered  to  occupy  as 
tenants,  but  as  servants  merely,  whose  possession  or  occupation  is  strictly  and  properly 
that  of  their  master."  [Erie,  C.  J.  Where  the  occupation  by  the  servant  is  permis- 
sive only,  and  by  way  of  part  remuneration  for  his  services,  he  is  substantially  paying 
rent  for  the  premises.]  That  is  precisely  the  case  here.  The  case  finds  that  the 
juniors  receive  201.  a  year  more  salary  till  a  house  becomes  vacant.  The  restriction 
against  letting  cannot  make  any  difference :  that  is  common  to  many  tenancies. 
[Williams,  J.  What  sort  of  a  tenant  do  you  say  the  claimant  is?]  It  is  unnecessary 
to  define  the  nature  of  the  tenancy  :  it  is  enough  to  say  that  he  is  a  tenant  of  some 
sort.  [Keating,  J.  A  tenancy  at  will  would  be  sufficient.]  Neither  is  this  like  the 
cases  where  an  occupation  of  a  house  or  rooms  as  the  recipient  of  charity  has  been 
held  to  be  insufficient  to  confer  the  franchise  :  see  Heath,  App.,  Haynes,  Resp.,  3  C.  B. 
(N.  S.)  389 ;  Heartley  v.  Banks,  5  C.  B.  (N.  [11]  S.)  40.  In  the  former  the  occupation 
was  held  to  be  an  occupation  by  the  corporation  in  the  persons  of  its  several  members  : 
and  in  the  latter  the  legal  estate  was  in  the  dean  and  canons  of  Windsor. 

Grifiits,  for  the  respondent.  Upon  the  evidence  which  the  claimant  thought  fit 
to  lay  before  him,  the  revising-barrister  was  well  warranted  in  coming  to  the  conclusion 
that  his  claim  was  not  well  founded.  It  was  entirely  a  question  of  fact.  In  Heath, 
App.,  Haynes,  Resp.,  the  inmates  were  rated  in  respect  of  their  several  occupations, 
and  yet  they  were  held  not  to  occupy  as  tenants.  Here,  as  there,  there  is  an  entire 
absence  of  anything  in  the  circumstances  under  which  the  occupation  arises  which 
creates  either  expressly  or  by  implication  the  legal  relation  of  landlord  and  tenant. 
[Byles,  J.  It  is  exj  ressly  found  that  the  lay-clerk  is  not  bound  to  reside  in  the  house 
provided  for  him.  Erie,  C.  J.  I  gather  from  the  statements  in  the  case  that  the 
dean  and  chapter  pay  the  lay-clerk  a  salary  and  put  him  into  a  house,  the  salary 
being  diminished  by  201.  a  year  as  soon  as  a  house  is  provided  for  him  ;  that  residence 
in  the  house  is  not  necessary  for  the  performance  of  the  duties  of  the  office ;  and  that 
the  lay  clerk  may,  with  the  permission  of  the  dean  and  chapter,  let  the  house.]  All 
these  statements  must  be  taken  with  the  fact  that  the  statutes  were  not  produced. 
[Byles,  J.  There  is  nothing  upon  the  face  of  the  case  that  is  inconsistent  with  this 
person  being  strictly  a  tenant  at  will.]  If  the  proper  evidence  had  been  brought 
before  the  revising-barrister,  as  in  Heartley,  App.,  Banks,  Resp.,  the  same  result  must 
have  been  come  to.  [Williams,  J.,  referred  to  Gleaves  v.  Parfitt,  7  C.  B.  (N.  8.)  838, 
where  a  vicar  choral  of  the  cathedral  church  of  Wells  was  held  to  have  such  an 
interest  in  his  house  of  residence  as  to  render  his  [12]  personal  representative  liable 
to  an  action  at  the  suit  of  his  successor  in  the  vicarage  for  dilapidations.]  The  case 
states  that  the  freehold  is  in  the  dean  and  canons ;  and  there  was  no  sufficient 
evidence  before  the  revising-barrister  as  to  the  real  position  of  the  claimant,  to  justify 
him  in  coming  to  the  conclusion  that  he  occupied  the  house  in  question  in  the  character 
either  of  owner  or  tenant. 

Macnamara,  in  reply.  It  is  surmised,  but  it  is  not  found,  that  there  are  any 
statutes  which  could  throw  any  light  upon  the  nature  and  extent  of  the  claimant's 
interest.  But  enough  appears  to  warrant  and  to  require  the  conclusion  that  he 
occupied  as  a  tenant  of  some  kind.  There  was  no  evidence  in  Hughes,  App.,  Chatham 
(Overseers),  Resp.,  to  shew  how  the  tenancy  was  commenced.  Its  existence  was  assumed 
in  the  absence  of  evidence  to  the  contrary. 

Cur.  adv.  vult. 

BRLE,  C.  J.,  on  a  subsequent  day,  delivered  the  judgment  of  the  court  (a)  :  — 

In  this  case  the  revising-barrister  states  the  facts  which  were  proved  relating  to 
the  occupation  of  a  house  by  the  claimant,  and  suggests  other  facts  which  were  not 
proved,  and  decides  that  he  is  not  satisfied  that  the  claimant,  a  lay  clerk,  occupied 
his  house  either  as  owner  or  as  tenant  within  the  statute. 

(a)  The  argument  took  place  before  Erie,  C.  J.,  Williams,  J.,  Byles,  J.,  and 
Keating,  J. 


G98  COLLIER    V.KING  11  C.  B.  (N.  S.)  13. 

Occupation  alone  of  a  house  is  not  sufficient  to  qualify.  Thus,  occupation  as  a 
member  of  a  corporation  aggregate  (Heath,  App >.,  Haines,  Resp.,  ante,  vol.  iii.,  p.  389), 
or  as  a  receiver  of  charitable  bounty  (Heartley,  App.,  Banks,  Resp.,  ante,  vol.  v.,  p.  10), 
or  for  purposes  [13]  connected  with  services  to  be  performed  (Dobson,  App.,  Jones, 
Resp.,  8  Scott,  N.  R.  80,  5  M.  &  G.  112,  1  Lutw.  Reg.  Cas.  105;  Clark,  App.,  The 
Overseers  of  Bury  St.  Edmunds,  Resp.,  ante,  vol.  i.,  p.  32,  1  K.  &  G.  90),  or  under  an 
appointment  from  governors  of  a  charity  at  their  discretion  (Davis,  App.,  Il'mldington, 
Resp.,  8  Scott,  N.  R.  807,  7  M.  &  G.  37,  1  Lutw.  Reg.  Cas.  159),  have  been  held  not 
to  qualify. 

The  question  is  one  of  fact ;  and  it  was  for  the  revising-barrister  to  draw  his 
conclusion  from  the  premises  before  him. 

Upon  the  statement  of  the  case,  we  do  not  find  any  proof  that  the  appointment 
of  a  lay-clerk,  together  with  an  assignment  of  a  house  for  his  occupation,  necessarily 
created  any  legal  or  equitable  freehold  interest  in  the  house  and  vested  it  in  him  ; 
and  we  therefore  see  no  reason  why  the  decision  of  the  revising  barrister  should 
be  wrong. 

Decision  affirmed  (a). 


[14]     County  of  Wilts— Southern  Division. 

John  Thomas  Collier,  Appellant;  Frederick  King,  Respondent.    Nov.  11th,  1861. 

[S.  C.  K.  &  G.  385  ;  31  L.  J.  C.  P.  SO  ;  5  L.  T.  67-4  ;  8  Jur.  X.  S.  676.     For  subsequent 
proceedings  as  to  costs,  see  11  C.  B.  X.  S.  478.] 

The  minister  of  a  congregation  of  "  particular  baptists  "  occupied  copyhold  premises 
(of  sufficient  value),  which  were  vested  in  trustees,  upon  trust,  among  other  things, 
"  to  permit  and  suffer  the  said  dwelling-house  and  premises  to  be  held,  used,  and 
occupied  by  the  minister  of  the  said  congregation  for  the  time  being  as  and  for  his 
place  of  abode  and  residence."  The  deed  contained  no  direction  as  to  the  mode  of 
appointment  of  the  minister,  or  any  power  for  his  removal.  It  appeared  that  the 
minister  had,  in  the  year  1847,  upon  the  written  invitation  of  the  deacons,  under- 
taken the  ministry  for  a  probationary  period  of  three  months;  at  the  expiration  of 
which  period  he,  in  accordance  with  a  second  (verbal)  invitation  in  general  terms; 
remained  as  minister  of  the  congregation,  and  had  ever  since  so  continued,  and 
occupied  the  premises  as  such.  The  evidence  relied  on  to  prove  an  appointment 
for  life,  consisted  of  his  own  statement  that  he  so  considered  it,  and  the  statement 
of  one  of  the  deacons  (who  had  been  a  member  of  the  congregation  for  thirty-five 
years),  that  the  appointment  was  made  in  the  usual  way,  and  was,  in  his  opinion, 
for  life. — The  revising-barrister  having  decided  that,  assuming  all  the  facts  stated 
to  be  true,  they  did  not  amount  to  an  appointment  for  life  : — Held,  that  the  question 
was  strictly  speaking  one  of  fact,  and  that,  although  the  revising-barrister  might 
have  inferred  that  the  appointment  was  for  life,  it  was  not  a  necessary  inference, 
and  therefore  his  decision  must  be  affirmed. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  southern  division  of 
the  county  of  Wilts,  Frederick  King  objected  to  the  name  of  John  Thomas  Collier 
being  retained  in  the  list  of  voters  for  the  parish  of  Downton. 

John  Thomas  Collier  is  minister  of  a  dissenting  congregation  called  particular 
baptists,  at  Downton,  and  stood  on  the  register  for  South  Wilts  as  owner  and  occupier 
of  a  "copyhold  house  and  garden,  South  Lane,  Downton." 

By  deed  dated  the  25th  of  September,  1813,  the  property  in  respect  of  which 
he  claimed  to  be  registered  appears  to  be  vested  in  trustees  upon  certain  trusts,  and, 
amongst  others,  "  that  the  trustees  and  the  survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor,  or  such  new  and  other  trustees  as  aforesaid,  do  and  shall  from 
time  to  time  and  at  all  times  for  ever  hereafter  permit  and  suffer  the  said  dwelling- 
house  and  premises  thereto  belonging  to  be  held,  used,  and  occupied  by  the  minister 
of  the  said  congregation  for  the  time  being  as  and  for  his  place  of  abode  and  residence." 

(o)  See  Hall,  App.,  Lewis,  Resp.,  post,  p.  114.  See  also,  as  to  charitable  founda- 
tions, Freeman,  App.,  Gainsford,  Resp.,  post,  p.  68. 
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There  is  no  direction  in  the  deed  as  to  the  mode  by  which  the  minister  should  be 
appointed  ;  nor  any  [15]  power  given  for  his  removal.  It  appeared  that,  in  the  year 
1847,  the  said  John  Thomas  Collier  received  a  letter  from  three  deacons  of  the 
congregation,  of  which  the  following  is  a  copy : — 

"From  the  particular  baptist  church  at  Downton,  to  Mr.  John  Thomas  Collier,  at 
the  Baptist  College,  Bristol. 

"From  the  two  visits  you  have  paid  us  in  the  capacity  of  a  supply,  from  the 
intercourse  we  have  had  with  you,  and  from  the  enjoyment  and  profit  we  have 
experienced  under  your  ministry,  we  have  acquired  a  conviction  of  your  adaptation 
and  qualifications  to  take  the  oversight  of  us  in  the  Lord.  In  accordance  with  which, 
we  herewith  cordially  and  unanimously  invite  you  to  become  our  pastor.  But,  in 
doing  so,  we  leave  it  entirely  to  your  own  judgment  whether  you  will,  without  any 
further  knowledge  of  us,  at  once  accede  to  the  invitation,  or  whether  you  would 
prefer  to  come  amongst  us  for  three  months  longer  on  probation  before  you  decide, 
in  order  that  you  and  we  may  enjoy  the  satisfaction  of  a  more  marked  intimation  of 
the  Divine  will. 

"  Aware  of  the  solemnity  of  the  step  we  are  taking,  and  of  the  sacredness  of  the 
relation  subsisting  between  a  pastor  and  a  people,  we  would  earnestly  pray  that, 
should  that  relation  subsist  between  yourself  and  us,  it  may  be  richly  realized  beneath 
the  most  expressive  tokens  of  the  Divine  benediction. 

"  Most  devoutly  commending  you  to  the  wisdom  and  blessing  of  the  great  Head  of 
the  church,  "John  Andrews,    \ 

"Wm.  Eastman,      [Deacons." 
"James  Mitchell,] 

In  accordance  with  the  request  contained  in  the  above  letter,  the  said  John  Thomas 
Collier  undertook  [16]  the  duties  of  minister  to  the  said  congregation  for  a  pro- 
bationary period  of  three  months.  At  the  expiration  of  that  time,  he  received  verbally 
a  second  call  in  general  terms  to  become  the  minister  of  the  congregation  ;  which  he 
accordingly  did,  and  still  remains  so  ;  and  in  such  capacity  he  has  ever  since  occupied 
the  premises  in  respect  of  which  he  now  stands  on  the  register,  and  which  are  of 
sufficient  value  to  qualify  him  to  vote,  if  otherwise  entitled. 

The  proof  of  his  appointment  for  life  consisted  of  his  own  statement  thai  he  so 
considered  it,  and  the  evidence  of  one  of  the  deacons,  who  had  been  a  member  of  the 
congregation  for  thirty-five  years,  that  the  appointment  was  made  in  the  usual  mode, 
and  in  his  opinion  was  for  life. 

It  was  objected  that  the  said  John  Thomas  Collier,  under  the  circumstances  above 
mentioned,  was  not  legally  appointed  for  life,  and  did  not  take  such  an  interest  by 
virtue  of  the  said  office  as  would  qualify  him  to  be  retained  on  the  register. 

On  the  other  side  it  was  insisted  that,  from  the  above  facts,  it  was  shewn  that 
such  appointment  constituted  a  freehold  interest  sufficient  to  establish  the  said  John 
Thomas  Collier's  right  to  lie  so  retained. 

The  revising-barrister  was  of  opinion  that  the  right  of  the  said  John  Thomas 
Collier  to  be  retained  on  the  register  was  not  established,  and  accordingly  expunged 
his  name.  If  the  court  should  be  of  opinion  that  the  revising-barrister  was  wrong  in 
this  decision,  the  name  of  John  Thomas  Collier  was  to  be  restored  to  the  register. 

Welsby  fur  the  appellant.  The  decision  of  the  revising-barrister  upon  the  facts 
before  him  was  clearly  erroneous.  All  we  learn  of  the  deed  which  regulates  the 
property  in  respect  of  which  the  claimant  seeks  to  [17]  be  registered  is,  that  the 
trustees  in  whom  it  is  vested  are  from  time  to  time  and  at  all  times  thereafter  to 
permit  and  sutler  the  said  dwelling-house  and  premises  thereto  belonging  to  be  held, 
used,  and  occupied  by  the  minister  of  the  said  congregation  for  the  time  being  as  and 
for  his  place  of  abode  and  residence.  Nothing  is  said  as  to  the  mode  of  appointment 
of  the  minister,  nor  as  to  his  removal.  The  evidence  that  the  appointment  was  for 
life  was,  the  claimant's  statement,  corroborated  by  one  of  the  deacons,  that  "they  so 
considered  it."  In  Bwrton,  .-I />/>.,  Brooks,  Resp.,  II  C.  B.  11,  i!  Lutw.  Keg.  ('as.  197, 
which  was  in  every  respect  like  the  present  ease,  the  minister  of  a  dissenting  congrega- 
tion, whose  appointment,  according  to  his  own  statement,  was  "general,  and  for  life," 
occupied,  by  permission  of  the  trustees,  in  whom  the  legal  estate  was  vested,  without 
[laying  any  rent,  a  cottage  and  premises  worth  more  than  M)s;  perannum.     The  revising- 
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barrister,  considering  that  it  was  established  in  point  of  fact  that  the  minister  held  the 
office  and  occupied  the  house  and  premises  under  the  trusts  of  the  deed,  and  therefore 
had  such  a  freehold  interest  therein  as  entitled  him  to  vote,  retained  his  name  on  the 
list  of  voters  :  and  the  court  held  that  he  had  come  to  a  right  conclusion  ;  Jervis,  C.  J., 
saving,  "Upon  the  finding  of  the  barrister,  we  must  assume  that  the  appointment  of 
the  minister  was  for  life,  under  the  trusts  of  the  deed.  He  has,  therefore,  an  equitable 
freehold  for  life,  and  is  entitled  to  vote.''  In  Rogers  on  Registration,  7th  edit.  125, 
it  is  said  :  "  At  the  Yorkshire  election,  at  which  Mr.  Justice  Bayley  and  Serjt.  Hey  wood 
attended  as  assessors,  some  of  the  protectant  dissenting  ministers,  who  said  they  believed 
themselves  to  be  elected  for  life,  and  could  not  be  removed,  were  admitted ;  others 
declared  that  they  understood  they  might  be  removed  at  pleasure,  and  were  re-[18]- 
jected  "  (a).  Mr.  Rogers  upon  this  observes  :  "  There  can  be  no  general  rule  applicable 
to  all  cases  of  dissenting  ministers ;  each  case  must  be  judged  of  according  to  its  own 
circumstances,  the  terms  of  the  appointment,  or  the  customs  of  the  particular  body  by 
whom  the  appointment  is  made.  In  some  dissenting  congregations,  the  first  call  to  a 
minister  is  for  a  limited  and  probationary  term  :  when  such  term  expires,  if  the  minister 
be  approved,  he  receives  a  second  call  or  invitation  in  general  terms,  to  become  the 
minister  of  the  congregation  :  in  such  cases  there  can  be  little  doubt  but  that,  by 
analogy  to  other  appointments  in  general  terms,  such  an  appointment  is  in  law  an 
appointment  for  life :  in  others,  the  minister  holds  at  the  will  of  the  trustees  or  con- 
gregation. Sometimes,  indeed,  the  trustees  of  chapels,  having  the  sole  interest  in 
themselves,  subject  to  the  condition  of  allowing  the  use  to  some  congregation  mentioned 
in  the  deed  or  will,  permit  a  particular  minister  to  use  the  chapel :  in  such  cases  there 
would  be  nothing  to  warrant  the  presumption  of  an  appointment  for  life  :  Doe  d.  Jones 
v.  Jones,  10  B.  &  C.  718,  5  M.  &.  R.  GIG ;  Doe  J.  Nicholl  v.  M'Kaeg,  10  B.  &  C.  721, 
5  M.  &  R.  G20.  When  tin-  facts  in  these  cases  of  dissenting  ministers  are  once  ascer- 
tained, there  will  be  no  difficulty  in  applying  the  rules  of  law  to  them;  but,  to  act 
upon  the  belief  of  the  party  interested,  however  respectable,  seems  a  very  unusual  test, 
and  most  unsatisfactory  mode  of  proceeding."  [Keating,  J.  Mr.  Elliott  says  (Elliott 
on  Registration,  2nd  edit.  31) :  "In  these  cases  it  is  difficult  to  understand  in  whom 
is  vested  the  power  to  appoint  absolutely  for  life;  the  trustees  hold  the  chapel  only 
for  the  use  of  the  congregation  for  the  time  being,  and  have  nothing  to  do  with  the 
appoint-[19]-mcnt  of  the  minister;  the  congregation  themselves  are  a  fluctuating  body, 
and  as  such  cannot  bind  their  successors.  And  it  would  rather  seem,  as  argued  by 
counsel  in  The  Bedfordshirt  ca& ,  2  Luders,  435,  that,  whatever  the  usage  of  the  different 
congregations  may  be,  in  point  of  law  the  office  depends  upon  the  pleasure  of  the 
persons  composing  them.  They  are  all  voluutary  associations,  and  may  be  dissolved 
when  the  congregations  please  :  if  they  cease  to  meet,  the  ministry  ceases  with  them, 
fur,  where  there  is  no  congregation,  there  can  be  no  pastor."]  This  case,  it  is  submitted, 
must  be  governed  by  that  of  Burton,  App.,  Brooks,  Resp. 

Coleridge,  Q.  C,  for  the  respondent.  The  revising-barrister  was  right  in  the  conclu- 
sion he  came  to.  It  is  unnecessary  tu  distinguish  this  case  from  Burton,  App.,  Brooks, 
li'sesp.  That  case,  indeed,  when  looked  at  carefully,  will  be  found  to  be  an  authority  in 
favour  of  the  respondent.  Jervis,  C,  there  assumes  the  fact  that  the  appointment  was  for 
life;  and,  upon  that  assumption,  he  holds  that  the  minister  had  a  freehold  interest.  But 
what  is  true  of  one  congregation  is  not  so  of  another :  in  each  case  it  is  a  question  of 
fact,  depending  upon  the  evidence,  whether  the  party  holds  for  life  or  not.  If  for 
life,  it  is  a  freehold  interest ;  otherwise  not.  It  is,  of  course,  difficult  to  define  exactly 
the  nature  of  the  tenure,  without  knowing  something  more  of  the  mode  of  appointing. 
In  the  absence  of  any  specific  and  distinct  evidence,  or  usage,  the  majority  of  the 
members  of  the  congregation  would  probably  determine  from  time  to  time  wl  o  was 
to  be  the  minister.  [Byles,  J.  The  congregation  may  decline  to  continue  their  sub- 
scriptions :  but,  suppose  the  minister  chooses  to  continue  to  preach  without  emolument  1] 
It  must  be,  as  Mr.  Rogers  says,  a  question  of  fact  in  each  case.  [Williams,  J.  The 
case  of  Burton,  [20]  App.,  Brooks,  Resp.,  gets  over  the  difficulty  of  imagining  an  appoint- 
ment for  life,  in  the  case  of  a  thing  which  is  not  properly  an  office.]  If  land  is  attached 
to  the  office,  the  Statute  of  Frauds  would  require  the  appointment  to  be  in  writing. 
[Williams,  J.  In  Bex  v.  Barker,  3  Burr.  12G5,  where  a  mandamus  was  issued  to  trustees 
to  admit  a  dissenting  teacher,  Lord  Mansfield  calls  it  a  "  function."] 

(a)  See  Heywood  on  County  Elections,  p.  133. 
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Welsby,  in  reply.  It  is  plain  that  the  revising-barrister  here  was  dealing  with  a 
question  of  law,  and  not  of  fact.  The  ease  of  Bex  v.  Barker,  was  considered  in  The 
King  v.  Jofhwm,  3  T.  R.  575.  Burton,  App.,  Brooks,  Besp.,  must  govern  this  case:  it 
would  be  highly  inexpedient  to  allow  two  revising-barristers  to  come  to  precisely 
opposite  conclusions  upon  the  same  state  of  facts. 

The  court  directed  the  case  to  be  sent  back  to  the  revising-barrister  to  certify 
whether  he  meant  to  say  that  he  was  nut  satisfied  that  in  point  of  fact  an  appointment 
for  life  was  proved,  or  whether,  assuming  all  the  facts  stated  to  be  true,  he  was  of 
opinion  that  they  could  not  in  point  of  law  amount  to  an  appointment  for  life. 

The  revising-barrister  thereupon  appended  to  the  case  the  following  certificate, — ■ 

"In  compliance  with  the  direction  of  the  honorable  court,  I  beg  respectfully  to 
state  that  I  was  satisfied  with  the  proof  of  such  facts  as  are  set  out  in  the  above  case ; 
but  was  of  opinion,  that,  assuming  all  the  facts  stilted  to  be  true,  they  did  not  in  law 
amount  to  an  appointment  for  life.  "J.  A.,  Revising-Barrister." 

Cur.  adv.  vult. 

[21]  Erle,  C.  J.,  on  a  subsequent  day,  delivered  the  judgment  of  the  court  (a) : — 

In  this  case  the  appellant  claimed  to  be  qualified  by  an  equitable  freehold  in  a  house 
which  was  vested  in  trustees  in  trust  for  the  minister  for  the  time  being  of  a  dissenting 
congregation  called  particular  baptists,  at  Downton,  in  the  county  of  Wilts. 

The  case  sets  forth  a  letter  signed  by  three  deacons,  requesting  the  appellant  to 
become  the  minister  after  three  months'  probation,  a  call  in  general  terms  to  become 
the  minister,  and  a  continuance  in  that  capacity  from  1847.  The  further  evidence  in 
support  of  the  duration  of  his  appointment  was,  the  statement  of  himself  and  one  of 
the  deacons,  who  had  known  the  usage  for  thirty-five  years,  that  they  considered  it  to 
be  for  life. 

The  revising-barrister  decided,  that,  from  these  facts,  he  did  not  draw  the  conclusion 
that  the  appointment  was  for  life  :  and  we  are  to  say  whether  that  decision  is  wrong 
in  point  of  law. 

The  facts  found  do  not  necessarily  prove  that  the  general  appointment  operated  as 
an  appointment  for  life.  The  barrister  had  by  law  the  duty  of  stating  what  inference 
lie  drew  from  the  premises  before  him  :  and,  although  he  might  have  inferred  that  the 
appointment  was  for  life,  it  is  not  a  necessary  inference. 

In  Burton,  .lj>/>.,  Brooks,  Besp.,  11  C.  B.  41,  the  revising-barrister  did  infer  that  the 
appointment  was  for  life  ;  and  the  court  affirmed  his  decision  :  and  Maule,  J.,  approved 
of  it.  Still  it  must  be  noted  that  there  was  additional  evidence  in  that  case  ;  for,  the 
deed  creating  the  trust  expressed  it  to  be  for  the  life  of  the  minister  therein  named  ; 
so  that  the  exist-[22]-ing  appointment  at  the  time  of  the  deed  was  clearly  for  life  ; 
and  it  might  well  be  presumed  that  subsequent  appointments  would  also  be  for  life,  if 
no  change  was  indicated. 

In  77/c  Ail-.nii'ii-Ciiirivl  v.  I'mrson,  '■'<  Meriv.  420,  Lord  Eldon  directed  an  inquiry 
to  be  made  by  the  master,  to  ascertain  whether  a  general  appointment  of  a  dissenting 
minister  had  there  operated  as  an  appointment  for  life.  This  direction  is  more  fully 
stated  at  the  conclusion  of  this  judgment  In  Porter  v.  Clarke,  2  Simons,  520,  the 
appointment  \\;is  general;  and  the  Yire  Chancellor  refused  to  infer  that  it  was  for 
life;  but  he  relied  much  on  the  fact  that  there  was  no  house  and  no  endowment  for 
the  minister,  and  nothing  beyond  voluntary  contributions. 

Although  the  question  referred  to  us  is  strictly  speaking  a  question  of  fact,  it  is 
probably  sent  to  us  in  order  that  some  principle  may  be  suggested  for  future  guidance. 
We  therefore  add  that  the  question  is  the  same  as  that  which  would  arise  in  equity  if 
the  trustees  brought  ejectment  against  the  minister  without  any  legal  cause  for  removal, 
and  the  minister  applied  for  an  injunction  to  stay  the  action.  Lord  Eldon,  for  his 
guidance  upon  that  point,  in  The  Attorney  General  v.  Pearson,  above  cited,  directed  the 
master  to  inquire  as  to  the  usage  in  respect  of  the  duration  of  the  office,  and  particularly 
whether  any  agreement  or  understanding  was  entered  into  between  the  minister  and 
the  persons  for  the  time  being  members  of  the  congregation  attending  the  meeting 
house  and  subscribing  to  its  support,  touching  the  ministry  of  the  minister, 

(")  The  judge,  present  at  the  argument  were,  Tindal,  ( '.  .1.,  Williams,  .1.,  Byles,  J., 
and  Keating,  J. 
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According  to  the  result  of  such  an  inquiry  upon  the  duration  of  the  appointment 
would  be  the  decision  of  the  revising-barrister  for  or  against  the  qualification. 
Decision  affirmed. 


[23]    County  of  Kent — Western  Division. 

Charles  Edward  Lewis,  Appellant ;  Thomas  Nichols  Roberts,  Respondent. 

Nov.  11th,  1861. 

[S.  C.  K.  &  G.  402  ;  ;31  L.  J.  C.  P.  51  ;  5  L.  T.  351  :  8  Jur.  N.  S.  485  ;  10  W.  R.  80.] 

In  order  to  prove  the  transmission  by  the  post  of  a  notice  of  objection  "  signed  by  the 
objector,"  under  the  6  &  7  Vict.  c.  18,  s.  100,  it  is  sufficient  to  produce  before  the 
revising-barrister  the  stamped  duplicate  returned  by  the  post-master  to  the  person 
producing  it,  so  signed. 

At  a  court  duly  held  on  the  14th  of  October,  1861,  for  the  revision  of  the  lists  of 
voters  for  the  parishes  in  the  polling-district  of  Blaekheath,  in  the  western  division  of 
the  county  of  Kent,  John  Innous  (on  the  register  of  voters  for  the  parish  of  Bromley, 
in  the  said  division,)  objected  to  the  name  of  Thomas  Lovitt  Howard  being  retained 
on  the  list  of  voters  for  the  parish  of  Plumstead. 

A  paper  writing  in  the  following  form, — 

"  To  Mr.  Thomas  Lovitt  Howard,  of  Eve  Cottage, 
Powis  Street,  Woolwich. 
"Take  notice  that  I  object  to  your  name  being  retained  in  the  Plumstead  list  of 
voters  for  the  western  division  of  the  county  of  Kent. 

"Dated  this  20th  day  of  August,  1861."  "John  Innous, 

"  On  the  register  of  voters  for  the 
parish  of  Bromley," 

purporting  to  be  a  duplicate  of  the  notice  of  objection,  stamped  at  a  proper  post>office 
on  the  24th  of  August  last,  was  produced  before  the  revising-barrister ;  and  it  was 
proved,  that,  in  due  course  of  post,  the  original  notice  would  have  reached  the  voter 
on  or  before  the  25th  of  August  last.  The  signature  to  the  said  paper  writing  or 
duplicate  was  proved  to  be  in  the  handwriting  of  the  said  John  Innous  ;  and  the 
identity  of  the  person  signing  the  said  duplicate  notice  with  the  person  of  that  name 
on  the  Bromley  list  of  voters  was  proved  ;  but  no  proof  was  given  before  the  revising- 
barrister  that  the  original  notice  of  objection,  of  which  [24]  such  paper  writing  pur- 
ported to  be  a  duplicate,  had  been  signed  by  the  said  John  Innous,  other  than  the 
production  of  such  stamped  duplicate  so  signed  by  him  as  aforesaid. 

The  notice  of  objection  to  the  overseers  in  the  same  case  was  duly  proved. 

It  was  contended  on  behalf  of  the  said  Thomas  Lovitt  Howard  that  the  production 
of  such  stamped  duplicate  notice  of  objection  was  no  evidence  that  the  original  notice 
of  objection  retained  by  the  post-master  to  be  sent  to  the  said  Thomas  Lovitt  Howard 
was  signed  by  the  party  objecting,  as  required  by  the  6  &  7  Vict.  c.  18,  s.  7.  The 
original  notice  was  not  produced. 

The  said  Thomas  Lovitt  Howard  did  not  prove  his  qualification  :  and  the  revising- 
barrister  held  that  the  notice  of  objection  to  him  was  valid,  and  expunged  his  name 
from  the  list.  The  name  of  James  Jacobs  was  expunged  from  the  same  list  of  voters 
under  the  same  circumstances. 

If  the  court  should  be  of  opinion  that  such  notice  of  objection  was  invalid,  the 
names  of  the  said  Thomas  Lovitt  Howard  and  James  Jacobs  were  respectively  to  be 
restored  to  the  list  of  voters  for  the  said  parish  of  Plumstead,  and  the  register  of 
voters  was  to  be  amended  accordingly.  If  the  court  should  be  of  opinion  that  such 
notice  of  objection  was  valid,  the  said  register  was  to  stand  without  amendment. 

Macnamara,  for  the  appellant.  The  question  is  whether,  in  order  to  prove  the 
transmission  of  a  notice  of  objection  by  the  post  "signed  by  the  objector,"  under  the 
100th  section  of  the  6  &  7  Vict.  c.  18,  it  is  sufficient  to  produce  before  the  revising- 
barrister  the  stamped  duplicate  returned  by  the  post-master  to  the  person  posting  it, 
without  also  shewing  that  the  [25]  original  notice  so  transmitted  was  actually  signed 
by  the  objector.     It  is  submitted  that  it  is  not.     The  7th  section  provides  that  the 
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notice  of  objection  shall  be  "signed  by  the  party  objecting:"  and  in  Thorn*,  App., 
Cuming,  Resp.  8  Scott,  N.  R.  910,  7  M.  &  G.  88,  1  Lutw.  Keg.  Cas.  200,  it  was  hold 
that  this  notice,  as  well  as  the  duplicate,  where  the  notice  is  sent  by  post,  must  be 
personally  signed  by  the  objector  himself.  In  that  case,  Tindal,  C.  J.,  referring  to  the 
language  of  s.  17  (which  is  similar  to  that  of  s.  7),  and  to  the  form  given  in  the 
schedule,  says  :  "The  natural  meaning  of  these  words  is,  that  there  shall  be  a  personal 
signature.  And  there  is  great  reason  and  good  sense  in  such  an  enactment.  If  the 
objector  were  unknown,  and  was  at  liberty  to  get  some  one  else  to  sign  the  notice, 
bbere  might  be  great  difficulty  in  obtaining  costs  from  him.  Some  shuffling  person 
might  be  put  forward  in  his  stead  ;  and  great  inconvenience  and  vexation  might  be 
the  result."  By  s.  40,  the  objector  is  bound  to  prove  that  he  gave  the  notice  required 
by  the  act.  And  by  s.  100  it  is  declared  to  be  sufficient  if  the  notice  is  sent  by  post 
(post-free),  directed  to  the  person  objected  to,  at  his  place  of  abode  as  described  in 
the  list ;  and  the  section  goes  on  to  provide,  that,  "  whenever  any  person  shall  be 
desirous  of  sending  any  such  notice  of  objection  by  the  post,  he  shall  deliver  the  same, 
duly  directed,  open  and  in  duplicate,  to  the  post-master  of  any  post-office  where  money 
orders  are  received  or  paid,"  &c.  ;  and  "  the  post-master  shall  compare  the  said  notice 
and  the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in  their  address  and  in 
their  contents,  shall  forward  one  of  them  to  its  address  by  the  post,  and  shall  return 
the  other  to  the  party  bringing  the  same,  duly  stamped  with  the  stamp  of  the  said 
post-office  ;  and  the  production  by  the  party  who  posted  such  notice  of  such  stamped 
duplicate  shall  be  [26]  evidence  of  the  notice  having  been  given  to  the  person  at  the 
place  mentioned  in  such  duplicate  on  the  day  on  which  such  notice  would  in  the 
ordinary  course  of  post  have  been  delivered  at  such  place."  In  the  present  case,  the 
objector  contented  himself  with  producing  the  stamped  duplicate,  signed  by  him  :  but 
there  was  no  evidence  that  the  original  notice  transmitted  by  the  post-master  was 
signed  by  the  objector  himself.  The  stamp  on  the  duplicate  produced  was  no 
authentification  by  the  post-master  of  the  genuineness  of  the  signature  either  to  the 
original  or  to  the  duplicate.  That  was  no  part  of  his  duty  ;  nor  had  he  any  power  to 
inquire  into  the  fact.  Indeed,  so  little  importance  is  attached  to  the  performance  of 
this  duty,  that  it  was  held  in  Allan,  App.,  If'atcrhovsi-,  Bixp.,  <S  Scott,  N.  R.  68,  1  Lutw. 
Reg.  Cas.  92,  that  it  need  not  be  the  personal  act  of  the  post-master  himself,  but  may 
be  performed  by  a  clerk  or  servant  in  his  office. 

Tindal  Atkinson,  for  the  respondent.  The  two  documents  delivered  to  the  post- 
master must  in  all  respects  correspond.  In  Birch,  App.,  Edwards,  Resp.  5  C.  B.  45, 
2  Lutw.  Reg.  Cas.  37,  the  absence  of  an  external  address  upon  one  of  them  was  held 
to  be  a  fatal  objection.  In  fact  they  are  both  originals,  and  must  both  be  signed. 
[Williams,  J.  It  is,  you  say,  the  duty  of  the  post-master  to  satisfy  himself  that  the 
signature  to  each  is  the  same?]  Undoubtedly.  Toms,  App.,  Cuming,  Resp.,  shews 
that  both  must  be  personally  signed  by  the  objector :  and  the  post-master,  after  com- 
paring them,  is  at  liberty  to  send  which  he  pleases.  In  Bishop,  App.,  Helps,  Resp., 
2  C.  B.  45,  52,  1  Lutw.  Reg.  Cas.  353,  Maule,  J.,  suggests  that  "the  legislature,  as  to 
the  evidence,  only  meant  to  substitute  the  stamped  duplicate  for  the  original,  which 
it  might  be  difficult  to  procure."  And  when,  in  the  course  of  the  argument  [27]  in 
Toms,  A  pp.,  Cuming,  Resp.,  it  was  urged  by  counsel  that  "it  is  only  necessary  to  prove 
the  personal  signature  of  the  objector  to  the  original  notice  which  is  sent  to  the  party 
objected  to,"  Krlc,  •!.,  asks  "  Is  not  the  production  of  the  stamped  copy  [duplicate] 
suflieient  for  that  purpose?"  Cue  can  hardly  exaggerate  the  inconvenience  which 
would  result  from  holding  the  objector  bound  to  do  more  than  produce  the  stamped 
duplicate.  The  legislature  manifestly  intended  thai  the  stamped  duplicate  should  in 
all  respects  stand  in  the  position  of  an  original  document  In  Toms,  App.,  Cuming, 
Besp.,  8  Scott,  N.  R.  917,  Maule,  J.,  says  :  "The  true  definition  of  the  term  'duplicate,' 
is,  a  document  which  is  the  same  in  all  respects  as  some  other  instrument,  from  which 
it  is  indistinguishable  in  its  essence  and  in  its  operation.  It  is  a  very  different  thing 
from  an  examined  copy;  although  an  examined  copy  may  lie  a  duplicate  under  certain 

circumstances."     [  I  ivies,  .J.      Suppose  through  some  default  of  the  post  oil  ire  tl it  ice 

fails  to  reach  the  person  to  whom  it  is  addressed  in  due  time  or  at  all,  the  objection 
would  still  be  good.]  In  Bishop,  App.,  Kelps,  Besp.,  the  notice  did  nol  reach  its 
destination  until  after  the  25th  of  August,  and  yet  it  was  held  valid.  [Williams,  J, 
The  post-master  is  to  be  satisfied  that  the  two  documents  arc  alike  "in  their  address 
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and  in  their  contents,"  not  that  the  hand-writing  is  the  same.]     They  would  not  be 
alike  in  their  contents,  if  one  was  a  valid  notice,  and  the  other  not. 

Macnamara,  in  reply.  It  could  not  be  denied  that  the  documents  might  be 
duplicates  though  one  was  as  to  the  body  of  it  in  a  different  hand-writing  from  the 
other.     The  courts  have  always  scrutinized  these  notices  with  great  strictness. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  [28]  revising-barrister  in  this 
case  was  right.  The  evidence  was,  that  the  notice  of  objection,  in  duplicate,  was 
taken  to  the  post-office,  and  all  the  requirements  of  the  6  &  7  Vict.  c.  18,  s.  100, 
complied  with,  and  that  one  of  such  duplicates  was  returned  by  the  post-master,  duly 
stamped,  to  the  person  who  brought  them,  and  that  the  copy  so  returned  was  pro- 
duced at  the  court  of  revision,  signed  by  the  objector.  The  question  is  whether  that  is 
evidence  that  a  notice  of  objection,  signed  by  the  objector,  was  duly  served  upon  the 
person  objected  to.  The  words  of  the  100th  section  are,  that  "the  production  by  the 
party  who  posted  such  notice  of  such  stamped  duplicate  shall  be  evidence  of  the  notice 
having  been  given  to  the  person  at  the  place  mentioned  in  such  duplicate  on  the  day 
on  which  such  notice  would  in  the  ordinary  course  of  post  have  been  delivered  at 
such  place."  I  am  of  opinion  that  this  provision  of  the  statute  was  introduced  for 
the  purpose  of  avoiding  the  necessity  of  a  specific  witness  going  to  the  place  of  resid- 
ence of  the  voter  and  there  doing  all  that  is  usual  to  effect  personal  service,  and  that 
the  objector  has  complied  abundantly  with  all  the  legislature  has  required  by  doing 
what  was  done  here.  The  statute  says  that  the  duplicate  so  dealt  with  shall  be 
evidence, — not  conclusive  proof, — that  the  corresponding  duplicate  was  given  to  the 
party  ;  and  I  give  effect  to  that  enactment  by  saying  that  there  was  evidence  in  this 
case  that  the  notice  duly  reached  the  hands  of  the  person  objected  to.  Then,  it  is 
said  that  it  was  intended  that  the  objector  should  be  identified  by  his  personal 
signature  to  the  notice.  It  was  decided  in  Toms,  App.,  Owning,  Resp.,  8  Scott,  N.  R. 
910,  7  M.  &  G.  88,  1  Lutw.  Keg.  Cas.  l'00,  that  both  the  notice  and  the  duplicate 
must  be  personally  signed  by  the  objector.  In  that  case,  one  of  the  documents  (that 
transmitted  to  the  person  objected  to)  was  signed  by  the  objector,  the  other  by  a 
clerk  by  his  direction  and  in  his  pre-[29]-sence  :  and  this  was  held  to  be  no  compliance 
with  the  statute.  The  court  there  say  that  the  true  meaning  of  the  term  "duplicate  " 
is,  a  document  which  is  the  same  in  all  respects  as  some  other  document,  from  which 
it  is  indistinguishable  in  its  essence  and  in  its  operation.  One  of  the  essentials  is, 
that  there  shall  be  the  signature  of  the  objector.  The  document  returned  to  the 
person  who  goes  to  the  post-otfice  is  not  a  duplicate  unless  it  is  signed,  like  that  trans- 
mitted to  the  person  to  whom  it  is  addressed,  by  the  objector  himself.  This  construc- 
tion insures  there  being  a  real  objector,  and  prevents  the  intrusion  of  a  man  of  straw, 
because,  the  objector's  own  hand-writing  appearing  on  both  the  document  which  is 
forwarded  and  that  which  is  returned  to  him.  he  is  estopped  from  denying  that  he 
sent  a  duplicate  of  that  which  is  produced.  The  statute  has  provided  that  the  post- 
master shall  compare  the  said  notice  and  the  duplicate,  and,  on  being  satisfied  that 
they  are  alike  in  their  address  and  in  their  contents,  shall  forward  one  of  them  to  its 
address  by  the  post,  and  shall  return  the  other  to  the  party  bringing  the  same,  duly 
stamped.  Part  of  the  contents  of  the  documents  undoubtedly  is,  that  both  purport 
to  be  signed  by  the  same  person.  Besides,  the  stamped  duplicate,  when  produced  before 
the  revising-barrister,  is  only  evidence  if  produced  by  the  person  who  posted  the  one 
document  and  kept  the  other.  He  must  know,  and  he  is  the  only  person  who  can 
give  strict  proof  of  the  fact,  that  the  notice  has  been  duly  posted.  I  am  therefore  of 
opinion  that  the  statute  has  been  complied  with  in  this  case,  and  that  the  decision  of 
the  revising-barrister  is  in  entire  accordance  with  the  case  of  Toms,  .  I  pp.,  Owning,  Resp. 
The  document  cannot  be  a  duplicate  unless  it  is  the  same  in  all  essentials  with  that 
of  which  it  professes  to  be  a  duplicate.  We  should  be  entirely  defeating  the  statute, 
which  meant  to  give  a  [30]  short  ami  easy  and  safe  mode  of  proving  the  giving  of  the 
notice,  if  we  held  that  what  was  done  here  was  not  sufficient  proof  of  the  notice, 
without  being  able  to  say  what  the  objector  must  do  in  order  to  prove  the  fact.  I  am 
clearly  of  opinion  that  the  100th  section  dispenses  with  any  further  proof  than  the 
production  of  the  stamped  duplicate  signed  by  the  objector. 

Williams,  J.  I  must  say  it  is  not  without  some  doubt  and  difficulty  that  I  concur 
in  what  has  fallen  from  my  Lord,  and  which  I  understand  to  be  the  opinion  entertained 
by  my  two  learned  Brothers  :  and  I  do  so,  not  only  out  of  sincere  deference  to  them, 
but  also  because  I  am  desirous  of  giving  full  effect  to  this  useful  provision  of  the 
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statute.  The  grounds  upon  which  I  feel  some  doubt  are  these : — The  100th  section 
of  the  6  &  7  Vict.  c.  18,  after  providing  that,  "whenever  any  person  shall  be  desirous 
of  sending  any  such  notice  of  objection  by  the  post,  he  shall  deliver  the  same,  duly 
directed,  open  and  in  duplicate,  to  the  post-master,"  &c.,  goes  on  to  define  what  the 
post-master  shall  do.  He  "  shall  compare  the  said  notice  and  the  duplicate,  and,  on 
being  satisfied  that  they  are  alike  in  their  address  and  in  their  contents,  shall  forward 
one  of  them  to  its  address  by  the  post,  and  shall  return  the  other  to  the  party  bringing 
the  same,  duly  stamped  with  the  stamp  of  the  said  post-office."  If  the  words  had 
been,  "  on  being  satisfied  that  they  are  duplicates,"  I  should  have  thought  there  was 
strong  ground  for  the  argument  that  both  must  be  signed  by  the  same  person.  But 
the  statute  does  not  say  that :  it  only  says  that  the  postmaster  is  to  be  satisfied,  on 
comparing  the  documents,  "  that  they  are  alike  in  their  address  and  in  their  contents  ;  " 
and  that  they  may  well  be  although  they  are  signed  by  different  persons.  Then  the 
section  goes  on  to  enact  what  shall  be  the  effect  of  the  [31]  stamped  duplicate  :  "And 
the  production  by  the  party  who  posted  such  notice  of  such  stamped  duplicate  shall 
be  evidence  of  the  notice  "  (not  of  the  duplicate)  "  having  been  given  to  the  person 
at  the  place  mentioned  in  such  duplicate  on  the  day  on  which  such  notice  would  in 
the  ordinary  course  of  post  have  been  delivered  at  such  place."  That  means  that  it 
shall  be  evidence  that  the  notice  which  is  transmitted  to  its  destination  by  the  post- 
master, whatever  that  may  be,  has  come  to  the  hands  of  the  person  to  whom  it  is 
addressed. 

Byles,  J.  I  agree  with  my  Lord  that  the  production  of  the  stamped  duplicate  is 
evidence  of  the  due  service  of  the  notice  of  objection.  The  statute  uses  the  word 
"  duplicate  "  as  contradistinguished  from  "  draft "  or  "  copy."  In  short,  it  means  two 
originals  ;  which  cannot  be  unless  both  are  signed  by  the  same  person.  Consider  the 
position  of  the  revising-barrister  when  this  question  comes  before  him.  The  statute 
says  that  "  the  production  by  the  party  who  posted  such  notice  of  such  stamped 
duplicate  shall  be  evidence  of  the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate  on  the  day  on  which  such  notice  would  in  the  ordinary 
course  of  post  have  been  delivered  at  such  place."  That  refers  to  the  notice  required 
by  the  7th  section,  which  is  to  be  "  signed  by  the  party  so  objecting."  I  think  the 
revising-barrister  rightly  decided  that  what  was  done  here  was  sufficient  to  shew  that 
the  notice  of  objection  had  duly  reached  the  hands  of  the  person  objected— to ;  and 
that,  if  it  were  otherwise,  the  very  beneficial  effect  of  this  provision  would  be  in  a 
great  degree  neutralized. 

Keating,  J.  I  also  am  of  opinion  that  the  revising-barrister  had  abundant  evidence 
before  him  that  the  [32]  objector  had  duly  sent  to  the  person  objected  to  a  notice  of 
objection  signed  by  him.  It  is  material  to  observe  the  provision  of  the  statute.  The 
party  who  wishes  to  avail  himself  of  the  mode  of  service  of  the  notice  of  objection, 
given  by  the  100th  section,  is  to  take  two  papers  to  the  post-master,  one  of  which  is 
to  be  transmitted  to  the  person  to  whom  it  is  addressed,  and  the  other  to  be  returned 
(stamped)  to  the  person  bringing  them.  It  is  for  the  post-master,  and  not  for  the 
objector,  to  determine  which  of  the  two  shall  be  sent  and  which  returned.  That  being 
so,  it  follows  that  the  document  which  is  returned  to  the  person  bringing  it,  and 
produced  before  the  revising-barrister,  must  be  signed  by  the  objector,  and  must  be 
satisfactory  evidence  before  the  revising-barrister  that  the  notice  sent  to  the  person 
objected  to  was  also  signed  by  the  objector.  The  fact  of  the  signature  of  both  being 
the  personal  signature  of  the  objector  necessarily  forms  one  of  the  elements  of  their 
character  of  duplicates.  The  case  of  Toms,  App.,  Cuming,  Iiesp.,  could  hardly  have 
been  decided  upon  any  other  ground.  If  the  two  were  not  duplicates  in  the  sense  of 
being  both  signed  by  the  same  person,  I  am  inclined  to  think  that  proof  that  the  one 
sent  was  signed  by  the  objector  would  have  been  enough  to  satisfy  the  revising-barrister. 
Upon  the  whole,  I  am  of  opinion  that  the  decision  was  right,  and  ought  to  be  affirmed. 

Decision  affirmed. 

[33]    Borough  of  Brijx;ewater. 

James  Cook,  the  Younger,  Appellant ;  John  Humbeu,  Respondent.    Nov.  15th,  1861J 

[S.  C.  K.  &  G.  413;  31  L.  J.  C.  P.  73;  5  L.  T.  838;  8  Jur.  N.  S.  G98 ;  10  W.   K. 
427.     See  Stamper  v.   Sunderland  Overseers,   18G8,  L.  E.   3  C.   P.  405;   Barnes  v. 
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Peters,  1869,  L.  R.  4  C.  P.  542 ;  Piercy  v.  Maclean,  1870,  L.  E.  5  C.  P.  258.  Com- 
mented on,  Thompson  v.  Ward,  1871,  L.  R.  6  C.  P.  327  ;  Webster  v.  Ashton  under  Lyne, 
1873,  L.  E.  8  C.  P.  311.  See  Boon  v.  Howard,  1874,  L.  E.  9  C.  P.  284 •  Bradley  v. 
Baylis,  1881,  8  Q.  B.  D.  222;  Allchurch  Assessment  Committee  v.  Hendon  Union, 
[1891]  2  Q.  B.  436.] 

The  occupation  of  "part  of  a  house,"  without  any  actual  severance  from  the  residue, 
does  not  confer  a  right  to  vote  for  a  city  or  borough,  under  the  2  W.  4,  c.  45,  s.  27, 
— non  obstante  the  dictum  in  Toms,  App.,  Luckett,  Resp.,  5  C.  B.  23,  1  Lutw.  Reg. 
Cas.  19. — C.  occupied  part  of  a  house,  consisting  of  two  rooms  on  the  ground-floor 
and  other  rooms  above  on  one  side  of  the  house,  the  landlord  (who  resided  on  the 
premises)  also  occupying  two  rooms  on  the  ground-floor  and  the  rooms  above  on 
the  other  side  of  the  house, — the  rooms  on  the  ground-floor  rented  by  C.  having 
doors  into  the  house-passage  or  hall,  which  was  shut  oft"  from  the  street  by  an  outer 
door  kept  closed  night  and  day  ;  and  the  rooms  on  the  upper  floor  rented  by  him 
being  approached  by  a  staircase  used  exclusively  by  him,  and  there  being  no 
communication  between  such  rooms  and  the  rooms  on  the  other  side  of  the  passage. 
C.  had  a  lock  and  key  to  each  of  his  rooms,  and  both  he  and  his  landlord  had  keys 
of  the  street  door;  and  they  were  rated  jointly: — Held,  that  C.  was  not  qualified 
to  vote  as  tenant  of  a  "house"  within  the  2  W.  4,  c.  45,  s.  27,  the  "subject  of 
occupation "  not  being  a  house,  but  only  a  part  of  a  house,  without  any  actual 
severance  from  the  residue. 

At  a  court  held  for  the  revision  of  the  list  of  voters  for  the  borough  of  Bridgewater, 
John  Humber  objected  to  the  name  of  James  Cook,  the  younger,  being  retained  on 
such  list.     On  such  list,  the  name  of  the  appellant  appeared  thus : — 


Christian  and  surname. 

Place  of  t*oode. 

Nature  of 
qualification. 

Street,  &c,  where 
property  situate,  &c. 

Cook,  James,  the 
Younger. 

Bridge  **ater. 

Houses  in 
succession. 

Hamp,  and 
Chandos  Street. 

The  following  facts  were  proved  before  the  revising-barrister .- — During  the  first 
portion  of  the  twelvemonth  next  previous  to  the  last  day  of  Jul}7,  1861,  the  appellant 
occupied  as  tenant  a  house  at  Hamp,  in  the  borough  of  Bridgewater,  of  sufficient  value  ; 
and,  during  the  remainder  of  the  twelvemonth,  he  resided  in  a  house  in  Chandos  Street, 
in  the  said  borough,  one  side  of  which  last-mentioned  house  he  rented  at  a  rent 
exceeding  101.  a  year.  The  rooms  on  the  ground-floor  of  this  house  which  were  rented 
by  the  appellant,  have  doors  into  the  house-passage  or  hall,  which  is  shut  off  from  the 
street  by  an  outer  door  kept  closed  during  night  and  day.  The  rooms  on  the  upper 
floor  rented  by  him  are  approached  by  a  staircase  used  exclusively  by  him,  and  there 
is  no  communication  between  such  rooms  and  the  rooms  on  the  other  side  of  the  [34] 
passage.  The  rest  of  the  house  is  occupied  by  the  appellant's  landlord,  who  is  the 
owner  in  fee  of  the  whole  house,  and  who  resides  on  the  premises  together  with  his 
family.  The  appellant  has  a  lock  and  key  to  each  of  his  rooms,  and  both  he  and  his 
landlord  have  keys  of  the  street  door ;  and  they  are  rated  jointly.  There  was  no 
demise  in  writing  to  the  appellant,  the  letting  being  verbal. 

The  revising-barrister  expunged  the  name  of  the  appellant  from  the  list,  and  held 
that  the  facts  proved  did  not  shew  that  he  occupied  as  tenant,  so  as  to  give  him  a 
right  of  voting  under  the  2  \V.  4,  c.  45,  s.  27. 

If  the  court  should  think  otherwise,  the  name  of  the  appellant  was  to  be  reinstated 
on  the  list  of  voters. 

Kinglake,  Serjt.,  for  the  appellant.  The  decision  of  the  revising-barrister  in  this 
case  was  wrong.  It  may  be  conceded  that  where  rooms  in  a  house  are  hired,  the 
landlord  residing  on  the  premises,  and  having  control  over  the  rooms  and  the  access 
to  them,  the  party  hiring  is  a  mere  lodger,  and  acquires  no  right  to  vote  in  respect  of 
his  occupation.  But,  where  there  is  a  complete  and  entire  severance  of  the  premises, 
and  the  occupier  of  part  has  complete  control  over  the  access  to  that  part,  he  is  a 
"  tenant "  within  the  27th  section  of  the  2  W.  4,  c.  45,  notwithstanding  his  landlord 
may  occupy  and  reside  on  the  other  part.     In  the  present  case,  there  is  a  complete 
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severance  of  the  rooms  occupied  by  the  appellant  from  those  occupied  by  his  landlord  ; 

and  the  appellant  has  a  key  of  the  outer  door.     In  Score,  App.,  Hurjgett,  Resp.,  8  Seott, 

N.  R.  919,  7  M.  &  G.  95,  1  Lutw.  Reg.  Cas.  198,  it  was  held  that  a  "house"  under 

the  statute  is  not  the  less  a  house  because  it  is  split  up  into  diflerent  demises,  where 

each  tenant  has  a  key  of  the  outer  door,';  and  the  qualification  is  in  other  respects 

sufficient.     In  that  case  the  landlord  [35]  did  not  reside  upon  the  premises :  but  the 

decision  is  not  put  upon  that  ground.     Tindal,  C.  J.,  says  :  "  In  this  case,  the  claimant 

bad  the  key  of  the  outer  door.     The  case,  I  think,  cannot  be  distinguished  from  one 

where  two  families  occupy  one  house, — the  one  family  occupying  rooms  on  one  side 

of  the  staircase,  and  the  other  family  on  the  other  side."     In  Pitts,  App.,  Smedley,  Besp., 

8  Scott,  N.  R.  907,  7  M.  &  G.  85,  1  Lutw.  Reg.  Cas.  168,  the  claimant  had  no  key  of 

the  outer  door,  and  therefore  was  held  to  have  a  mere  permissive  occupation  as  lodger. 

The  next  case  was  Wansey,  App.,  Perkins,  llesp.  (Hill's  case),  8  Scott,  N.  R.  978,  7  M. 

&  G.  151,  1  Lutw.  Reg.  Cas.  252,  the  residence  of  the  landlord  on  the  premises  was 

held    to  disentitle  the   claimant  to   be   registered.     In   Toms,  App.,  Luckelt,   Besp., 

5  C.  B.  23,  2  Lutw.  Reg.  Cas.  19,  it  was  held  that  one  who  has  the  exclusive  occupation 

of  apartments  in  a  house,  at  a  rent,  having  a  key  of  the  outer  door,  and  free  and 

uncontrolled  access  thereto  at  all  times, — the  landlord  occupying  part  of  the  premises, 

but  not  residing  therein, — is  entitled  to  be  registered  as  tenant  of  a  "  building." 

Maule,  J.,  there  says :  "  The  case  seems  to  me  to  raise,  and  to  have  been  intended  to 

raise,  the  question  as  to  the  nature,  not  of  the  thing  occupied,  but  of  the  occupation. 

It  is  well  settled  that  the  exclusive  occupation  of  a  floor  as  tenant  will  confer  a  right 

to  vote.     But  the  question  here  is,  whether  the  occupation  of  Toms  in  this  case  was 

an  occupation  as  tenant  within  the  meaning  of  the  27th  section  of  the  2  W.  4,  e.  45, 

or  whether  his  occupation  was  merely  that  of  a  lodger.     I  think  the  spirit  of  the 

decisions  is  this, — Where  the  owner  of  a  house  takes  in  a  person  to  reside  in  a  part  of 

it,  though  such  person  has  the  exclusive  possession  of  the  rooms  appropriated  to  him, 

and  the  uncontrolled  right  of  ingress  and  egress,  yet,  if  the  owner  retains  his  character 

of  master  of  the  house,  the  individual  so  [36]  occupying  a  part  of  it  occupies  it  as  a 

lodger  only,  and  not  as  a  tenant  within  the  meaning  of  the  27th  section.     The  fact  of 

the  party  having  or  not  having  a  key  of  the  outer  door  is  not  decisive  of  the  question. 

If  he  has  a  key,  I  cannot  conceive  that  the  circumstance  of  other  persons  enjoying  the 

same  privilege,  can  make  any  difference, — he  having  only  a  right  of  way,  which  would 

be  in  no  degree  affected  by  his  having  it  in  common  with  others.     But  the  question 

depends  upon  whether  or  not  the  owner  of  the  house  resides  upon  the  premises, 

retaining  his  quality  of  master,  and   reserving   to  himself  the  general  control  and 

dominion  over  the  whole.     If  he  does,  the  inmate  is  a  mere  lodger.     It  does  not, 

however,  follow  that  the  owner  of  the  house  retains  his  character  of  master,  merely 

because  he  is  landlord.     He  may,  indeed,  expressly  reserve  to  himself  the  general 

superintendence  and  control,  though  he  do  not  reside  on  the  premises ;  but  it  will  not 

be  inferred  merely  from  the  fact  of  his  being  the  landlord."     Applying  that  doctrine 

to  the  present  case,  can  anything  be  more  distinct  than  the  part  occupied  by  the 

appellant  from  the  rest  of  this  house  1    The  passage  and  staircase  divide  them  ;  and 

the  landlord  has  no  control  whatever  over  the  occupation  of  his  tenant.     [Erie,  C.  J. 

What  control  has  the  landlord  over  any  lodger'?     He  has  no  rights  to  enter  his  lodger's 

rooms  (a).]     In  Monks  v.  Dykes,  4  M.  &  W.  567,  Lord  Abinger  says,  "a  room  within 

a  house  may  be  a  dwelling-house  or  it  may  not."     In  Downing,  App.,  Lnckett,  llesp., 

5  C.  B.  40,  2  Lutw.  Reg.  Cas.  33,  A.  occupied  as  a  counting-house  a  room  in  a  house 

the  landlord  of  which  also  had  a  counting-house  there,  but  did  not  reside  there  :  there 

was  an  outer  door,  which  was  [37]  locked  at  night ;  A.  had  no  key  of  this  door,  nor 

was  thore  any  key-hole  on  the  outside :  a  person  employed  and  paid  by  the  landlord 

lived  in  the  house,  for  the  purpose  of  protecting  the  premises  and  letting  in  the  several 

tenants  when  the  outer  door  was  closed  :  and  it  was  held  that  A.  was  "tenant"  of  a 

counting-house,  within  the  2  W.  4,  c.  27.     In  opposition  to  the  right  of  the  party  to 

vote,  reliance  was  placed  upon  the  fact  of  the  landlord  himself  occupying  a  part  of  the 

house,  and  by  his  servant  retaining  such  a  degreo  of  superintendence  over  the  whole  as 

to  prevent  any  one  of  the  tenants  from  acquiring  that  exclusive  possession  which  is 

essential  to  confer  the  right  to  vote.     But  Wilde,  C.  J.,  said  :  "  The  question  is,  whether 

(o)  See  Hawk.  P.  C.  book  1,  c.  17,  ss.  28.  29:  and  see  Woodfall's  Landlord  and 
Tenant,  7th  edit.  186. 
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the  circumstance  of  the  landlord  having  a  person  living  on  the  premises  '  for  the  protec- 
tion of  the  premises  and  accommodation  of  those  who  occupied  counting-houses  there,' 
in  any  degree  operates  to  limit  the  interest  granted  to  the  tenant.  I  am  unable  to 
distinguish  the  case  from  that  of  chambers  in  the  Albany,  or  shops  in  Burlington 
Arcade,  where  there  is  a  common  entrance,  and  a  porter  in  attendance  to  open  the 
gate,  and  for  the  general  protection  and  accommodation  of  the  several  occupiers.  There 
is  nothing  to  indicate  any  intention  on  the  part  of  the  landlord  to  retain  to  himself 
any  dominion  over  the  premises,  in  derogation  or  in  restriction  of  the  rights  of  the 
tenant."  Applying  the  principle  of  these  decisions  and  these  dicta,  the  facts  disclosed 
upon  this  case  clearly  shew  an  occupation  as  "tenant,"  so  as  to  entitle  Mr.  Cook  to 
have  his  name  retained  on  the  voters'  list. 

Kingdon,  contra.     If  the  cases  of  Pitts,  App.,  Smedhij,  Resp.,  8  Scott,  N.  R.  907, 

7  M.  &  G.  85,  1  Lutw.  Reg.  Cas.   168,  and   Wansey,  App.,  Perkins,  Resp.  (Hill'*  •       \, 

8  Scott,  N.  R.  978,  7  M.  &  G.  151,  1  Lutw.  Reg.  Cas.  [38]  252,  explained  as  they  are 
by  the  judgment  of  the  court  in  Torns,  App.,  Luckett,  Resp.,  5  C.  B.  23,  2  Lutw.  Reg. 
Cas.  19,  are  to  be  adhered  to,  the  revising-barrister  was  right  in  holding  that  the 
appellant  in  this  case  had  not  the  qualification  in  respect  of  which  he  claimed  to  be 
retained  on  the  list  of  voters.  An  attempt  has  been  made  to  distinguish  this  case  on 
the  ground  that  there  was  a  complete  severance  of  the  rooms  occupied  by  the  appellant 
from  the  rest  of  the  premises  occupied  by  the  landlord.  But  the  severance  was  not 
more  complete  here  than  in  Pitts,  App.,  Smedley,  Resp.,  and  Wansey,  App.,  Perkins,  Resp., 
nor  the  possession  of  the  occupier  more  exclusive.  [Williams,  J.  I  observe  that,  in 
the  annual  return  made  to  parliament  respecting  these  appeals,  Tindal,  C.  J.,  puts  the 
decision  in  Pitts,  App.,  Smedley,  Resp.,  on  the  control  over  the  outer  door.  Byles,  J. 
You  do  not,  of  course,  deny  that  the  appellant  had  such  a  possession  of  the  rooms 
occupied  by  him  as  would  entitle  him  to  maintain  trespass  against  one  breaking  and 
entering  them  I]  Certainly  not.  The  true  principle  is  laid  down  by  "Wilde,  C.  J.,  in 
Toms,  App.,  Luckett,  Resp.,  5  C.  B.  35  :  "  A  man  may  have  a  right  to  the  exclusive 
possession  of  apartments  in  a  house,  and  yet  another  may  have  such  a  degree  of 
dominion  over  the  whole  as  to  denude  such  possession  of  the  character  of  a  tenancy 
under  the  Reform  Act.  The  court  has  on  various  occasions  had  to  consider  whether 
or  not  the  occupier  of  apartments  had,  under  certain  circumstances,  such  an  exclusive 
occupation  as  tenant  within  the  meaning  of  the  act  as  to  entitle  him  to  be  registered. 
AYhere  the  landlord  has  been  found  residing  in  part  of  the  house,  and  retaining  the 
key  of  the  outer  door,  the  court  has  inferred  that  he  thereby  reserved  to  himself  the 
dominion  over  the  whole  of  the  premises,  so  as  to  prevent  an  occupier  of  apartments 
therein  from  being  [39]  deemed  a  tenant  within  the  act :  Pitts,  App.,  Smedley,  Resp. 
So,  where  the  occupier  of  the  apartments  likewise  had  a  key  of  the  outer  door  :  //  'ansey, 
App.,  Perkins,  Resp,  (Hill's  case).  But,  where  the  landlord  did  not  reside  in  or  occupy 
any  part  of  the  house,  and  the  lodger  had  a  key  of  the  outer  door,  the  latter  was  held 
to  occupy  as  tenant  within  the  statute  :  Score,  App.,  Huggett,  Resp."  Thus  the  court 
put  it  entirely  on  the  fact  of  residence  or  non-residence  of  the  landlord.  [Williams,  J. 
Pitts-,  App.,  Smedley,  Resp.,  differs  from  this  case  in  the  circumstance  of  the  landlord 
there  retaining  the  key  of  the  outer  door.     Wwasey,  App.,  Perkins,  Resp.  (Hill's 

is  exactly  like  this,  only  it  is  not  stated  there  that  the  claimant  had  the  keys  of  the 
rooms  occupied  by  him.  Byles,  J.  The  ease,  however,  states  that  he  had  the 
"  exclusive  occupation  "  of  them.  Williams,  J.  In  Victoria  Street,  the  houses  are 
divided  into  "flats,"  like  the  old  houses  in  Edinburgh  and  elsewhere  in  the  north. 
Suppose  the  owner  of  one  of  those  houses  himself  occupied  a  flat  in  it,  would  that 
disfranchise  all  the  tenants  1]  That  would  probably  be  held  to  be  a  case  of  distinct 
buildings.  An  attempt  at  a  definition  of  a  "lodger"  is  made  by  Lord  Hardwicke  in 
Fhulier  v.  Lmnbe,  Cas.  temp.  Hardw.  307,  where  the  question  was  as  to  the  right  of 
certain  persons  to  vote  as  householders  in  corporate  elections  for  the  city  of  London, 
under  the  11  G.  1,  c.  18.  "No  man,"  says  his  Lordship,  "can  be  occupier  of  a  house, 
but  either  by  living  in  one  of  his  own  or  one  that  he  hires  :  a  lodger  was  never  con- 
sidered by  any  one  as  the  occupier  of  a  house  :  no  part  of  it  can  be  said  to  be  in  his 
tenure  or  occupation  ;  and,  though  he  pay  rates,  yet  will  he  not  have  the  power  to 
vote,  not  being  deemed  to  be  a  householder  or  occupier.  A  lodger  cannot  be  said  to 
be  an  inhabitant,  but  an  inmate  under  [40]  the  tenant."  It  is  submitted  that  the 
decision  here  was  correct,  and  that  the  appellant  has  no  vote. 
Kinglake,  Serjt.,  was  heard  in  reply. 
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Cur.  adv.  vult. 

Ekle,  C.  J.,  on  a  subsequent  day  delivered  the  judgment  of  the  court : — 

In  this  case  the  appellant  contended  that  he  was  qualified  by  reason  of  his 
occupying  the  part  of  the  landlord's  house  stated  in  the  case,  that  is,  two  rooms  on 
the  ground-fioor  and  other  rooms  above  on  one  side  of  the  house,  the  landlord 
occupying  also  two  rooms  on  the  ground-floor  and  the  rooms  above  on  the  other  side 
of  the  house,  with  separate  staircases  between,  but  with  one  outer  door  and  house 
passage  common  to  both,  of  which  door  each  had  a  key  ;  and  he  (the  appellant)  relied 
on  the  cases  of  Score,  App.,  Huggett,  Resp.,  7  M.  &  G.  95,  8  Scott,  N.  R.  919,  1  Lutw. 
Keg.  Cas.  198,  and  Toms,  App.,  Luckctt,  Resp.,  5  C.  B.  23,  2  Lutw.  Reg.  Cas.  19,  in 
support  of  his  contention. 

The  respondent  contended,  that,  upon  these  facts,  the  appellant  was  not  qualified  : 
and  he  relied  on  Pitts,  App.,  Smedley,  Resp.,  7  M.  &  G.  85,  8  Scott,  N.  R.  907,  1  Lutw. 
Beg  Cas.  168,  and  IVanseij,  App.,  Perkins,  Resp.  (Hill's  case),  7  M.  &  G.  151,  8  Scott, 
X.  R  978,  1  Lutw.  Reg.  Cas.  252,  in  support  of  his  contention. 

In  these  four  cases  the  subject  of  occupation  was  in  substance  the  same,  namely,  a 
part  of  a  house  let  for  lodgings  :  but  the  occupation  itself  was  made  the  subject  of 
distinction.  In  two  of  them,  the  lodger  was  held  to  be  qualified  because  his  occupation 
was  as  tenant :  in  the  other  two,  the  lodger  was  held  not  to  be  qualified  because  his 
occupation  was  as  lodger. 

In  the  present  case,  we  are  of  opinion  that  the  respondent  is  entitled  to  succeed  ; 
and  we  rest  our  judg-[41]-ment,  not  upon  the  kind  of  occupation  described  in  the 
Statement,  but  upon  the  subject  of  occupation.  We  consider  that  the  qualification 
fails,  because  the  subject  of  occupation  was,  not  a  house,  but  only  a  part  of  a  house, 
without  any  actual  severance  from  the  residue.  In  support  of  this  judgment,  we 
propose  to  refer  to  the  statute  on  the  construction  of  which  the  case  depends,  and  then 
to  consider  the  four  cases  cited,  and  the  point  for  decision  in  each,  together  with  the 
distinction  between  occupation  as  tenant  and  occupation  as  lodger,  which  does  not 
appear  to  us  to  be  well  founded.  AVe  afterwards  give  our  reason  for  thinking  that  a 
part  of  a  house  used  for  residence  was  not  intended  by  the  legislature  to  qualify  under 
the  word  "  house,"  or  under  any  of  the  words  that  follow  relating  to  qualification. 

According  to  our  construction  of  the  statute,  the  qualification  is  compounded  of 
four  elements, — tenement,  value,  occupation,  and  estate.  There  must  be  for  tenement 
a  house,  warehouse,  counting-house,  shop,  or  other  building  analogous  thereto :  there 
must  be  for  annual  value  101.  :  there  must  be  occupation,  that  is,  actual  exercise  of 
the  rights  of  an  owner  in  possession,  during  the  requisite  time :  there  must  be  an 
estate  in  the  tenement,  either  of  fee  or  less.  If  these  four  distinct  elements  are 
combined  in  the  claimant,  he  is  qualified  ;  if  otherwise,  he  is  not.  Now,  although 
they  must  exist  in  combination,  in  order  to  qualify,  still,  in  inquiring  into  the 
existence  of  the  combination,  each  element  must  be  separately  ascertained, — first,  is 
the  claimant  tenant? — secondly,  is  he  occupier? — thirdly,  is  the  tenement  sufficient  in 
value, — and,  fourthly,  in  kind? 

In  the  cases  above  cited,  the  question  is  made  to  turn  upon  the  nature  of  the 
occupation.  In  Pitts,  App.,  Smedley,  Reap:,  7  M.  &  G.  85,  8  Scott,  N.  R.  907,  1  [42] 
Lutw.  Reg.  Cas.  168,  Pitts  was  occupier  and  tenant  of  the  second  and  third  floors, 
and  had  no  key  to  the  outer  door.  The  revising-barrister's  question  for  the  opinion 
of  the  court  was,  whether  Pitts  had  such  an  exclusive  occupation  of  the  floors  as  to 
qualify.  Tindal,  C,  says  the  question  is,  whether  the  claimant  occupied  as  owner  or 
tenant;  it  does  not  turn  so  much  on  the  description  of  the  premises  as  on  the  nature 
of  the  occupation  ;  and,  because  he  has  not  the  key  of  the  outer  door,  and  the  landlord 
resides  on  the  premises,  he  does  not  occupy  as  tenant. 

In  Wcmsey,  App.,  Perkms,  Resp.  (J fill's  <w.sv),  7  M.  &  G.  151,  8  Scott,  N.  R.  97s, 
1  Lutw.  Reg.  Cas.  252,  Hill  was  occupier  and  tenant  of  the  second  floor.  The  land- 
lord resided  on  the  premises;  and  each  had  a  key  of  the  outer  door.  The  revising- 
barrister  referred  the  question  "on  the  sufficiency  of  the  qualification."  The  judg- 
ment was,  that  the  claimant  was  a  lodger,  because  the  landlord  remained  in  possession 
of  the  rest;  of  the  house. 

In  Score,  App.,  Huggett,  Resp.,  7  M.  &  G.  95,  8  Scott,  N.  B.  '.Hit,  l  Lutw.  Reg. 
Cas.  198,  Seme  was  tenant  and  occupier  of  two  rooms  on  the  second  floor:  I  he  u  noFe 
house  was  let  in  separate  lodgings,  ami  each  lodger  had  a  key  to  the  outer  door:  the 
landlord  did  not  reside:  the  revising-barrister  referred  the  question  "whether  the 
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occupation  of  such  two  rooms  was  sufficient  to  qualify."  The  claim  in  the  list  had 
been  for  "apartments."  The  court  held  that  no  question  was  reserved  on  the 
sufficiency  of  that  description,  and  decided  for  the  qualification,  because  the  claimant 
had  the  key  of  the  outer  door.  The  court  may  have  considered  that  the  barrister 
confined  his  question  to  the  occupation,  and  excluded  all  question  on  the  tenement : 
and  in  that  view  the  decision  does  not  conflict  with  our  present  judgment. 

[43]  In  Toms,  App.,  Luckett,  Eesp.,  5  C.  B.  23,  2  Lutw.  Reg.  Cas.  19,  Toms  was 
tenant  and  occupier  of  the  first  floor  in  the  house.  The  landlord  occupied  the  shop 
and  parlor,  but  did  not  sleep  there.  The  house  was  let  out  in  lodgings,  and  each 
lodger  had  a  key  to  the  outer  door.  The  revising-barrister  referred  the  question 
whether  the  occupation  of  Toms  was  sufficient  to  qualify,  as  the  landlord  did  not  sleep 
on  the  premises,  and  as  Toms  had  no  exclusive  control  over  the  outer  door.  The 
judgment  is,  that  the  occupation  was  sufficient,  the  exclusive  control  of  the  outer  door 
not  being  essential,  and  the  occupation  of  part  by  the  landlord  in  the  day  not  having 
the  effect  to  disqualify  which  his  sleeping  there  might  have  had.  Three  of  the  judges 
add,  that  a  part  of  a  house  is  a  sufficient  tenement,  being  comprised  under  the  words 
in  the  statute  "other  building;"  as  to  which,  by  referring  to  the  question  of  the 
revising-barrister,  it  seems  that  the  point  was  not  before  the  court :  and  it  should  be 
noted  that  Mr.  Justice  Williams  doubted  the  correctness  of  the  judgment  of  his 
brethren  on  both  points,  but  did  not  formally  dissent  from  their  judgment. 

In  these  four  cases,  it  seems  to  us  that,  if  the  revising-barrister  had  referred  to 
the  court  the  true  question  arising  upon  the  statement  of  the  facts,  it  would  have 
turned  entirely  on  the  sufficiency  of  the  tenement, — the  tenancy,  the  occupation,  and 
the  value  being  clear. 

It  seems  to  us  that  a  lodger  is  a  tenant,  if  the  premises  are  let  to  him.  It  was  so 
decided  in  Newman  v.  Anderton,  2  N.  R.  224.  There,  in  replevin,  the  avowry  was  for 
rent  of  ready-furnished  lodgings  let  at  13s.  per  week  to  the  plaintiff,  and,  "held  by 
him  of  the  defendant  as  his  tenant  thereof."  The  letting  was  proved  as  laid,  azid 
thereupon  there  was  judgment  on  the  avowry  for  the  defendant.  If  the  occupier  of 
the  premises  is  [44]  tenant  of  them,  he  occupies  them  as  tenant :  and,  if  the  occupier 
is  tenant  of  a  sufficient  tenement,  as  far  as  concerns  the  sufficiency  of  his  occupation, 
it  seems  to  us  immaterial  to  inquire  whether  he  has  the  key  of  the  outer  door  ;  because 
cases  may  be  put  where  he  would  be  tenant  and  occupier,  and  qualified,  although  the 
key  should  be  withheld  :  for,  if  that  which  is  one  house  in  one  sense,  being  under  one 
roof,  be  divided  by  the  structure  into  several  flats  constituting  several  houses  in 
another  sense,  has  one  outer  door  to  the  street,  of  which  a  porter  has  the  key  and  the 
sole  control  for  the  security  of  the  tenants,  each  flat  is  a  sufficient  tenement,  and  the 
qualification  is  gained,  although  the  tenant  has  no  key  to  the  outer  door :  and  it  is 
the  same,  although  the  porter  resides  on  one  of  the  flats,  and  is  owner  of  all  the  others 
under  the  roof.  Again,  if  the  [occupier  is  tenant,  it  seems  to  us  immaterial  to  inquire 
whether  he  has  an  uncontrolled  access  to  the  house  ;  for,  if  a  house  be  let  to  A.  with- 
out any  access  except  over  the  yard  of  B.,  and  B.  neither  gives  nor  refuses  leave,  and 
A.  passes  over  the  yard  by  sufferance,  the  mere  liability  to  interruption  in  the  access 
would  not  prevent  his  being  qualified.  Again,  it  seems  immaterial  to  inquire  whether 
the  tenant  of  a  house  has  exclusive  possession,  that  is,  if  exclusive  possession  means 
exemption  from  servitudes  or  rights  of  entry  reserved  to  the  landlord.  Such  servi- 
tudes and  rights  of  entry  affect  the  value  of  the  tenement,  but  not  its  sufficiency 
in  kind. 

Therefore  we  think  that  the  true  question  in  the  cases  cited,  and  in  the  present 
case,  turns  on  the  nature  of  the  tenement  occupied.  Is  it  such  property  as  the  legis- 
lature intended  to  make  a  qualification  I  Xow,  the  statute  required  some  permanent 
occupation  of,  and  some  independent  interest  in,  the  property.  The  permanence 
prevents  the  sudden  creation  of  [45]  votes.  The  ownership  or  the  tenancy,  with 
rating,  indicates  some  independence :  in  other  words,  the  requirement  of  at  least  a 
tenancy  excludes  some  occupations  of  less  independence  ;  such  as  the  occupations  of 
servants  for  their  service  ;  for  example,  porters  of  the  lodge,  gardeners  of  the  dwelling 
in  the  garden  ;  and  also  such  as  that  of  the  surgeon  for  the  hospital  of  the  rooms 
therein  (Dobson,  App.,  Jones,  Eesp.,  5  M.  &  G.  112,  8  Scott,  N.  R.  60,  1  Lutw.  Reg. 
Cas.  105) ;  also  the  occupations  of  premises  by  objects  of  charity  occupying  under  the 
permission  of  the  trustees  of  the  charity, — Davis,  App.,  fVaddington,  Eesp.,  7  M.  & 
G.  37,  8  Scott,  X.  R.  807,  1  Lutw.  Reg.  Cas.  159  ;  Heart  lei/  v.  Banks,  ante,  vol.  v.,  p.  40, 
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1  K.  &  G-.  219.*  These  and  the  other  cases  of  occupation  inferior  in  right  to  a 
tenancy  are  excluded  by  the  requirement  that  the  occupier  must  be  at  least  the  tenant. 
But,  if  he  is  tenant,  he  occupies  as  tenant,  and  this  part  of  the  qualification  is  complete  ; 
and  it  is  immaterial  as  to  this  under  what  denomination  of  tenant  he  is  classed,  whether 
as  lodger,  termor  or  lessee,  or  other  name. 

As  to  the  kind  of  tenement  which  qualifies,  the  statute  has  described  two  classes 
of  buildings,  namely,  those  used  for  residential  and  those  used  for  commercial  purposes, 
— house,  for  residence, — warehouse,  counting-house,  shop,  or  other  analogous  building, 
for  commerce.  When  the  claim  is  in  respect  of  a  house,  we  consider  that  the  legis- 
lature did  not  intend  to  create  a  part  of  a  house  used  for  residence,  and  not  for 
commerce,  a  tenement  sufficient  to  qualify. 

A  part  of  a  house  cannot  truly  be  said  to  be  a  house,  unless  the  word  "  house  "  is 
used  in  two  senses.  In  Judson,  App.,  Luckelt,  Eesp.,  2  C.  B.  98,  1  Lutw.  Keg.  Cas.  490 
(cited  below  more  fully),  a  part  of  a  house  in  one  sense  was  in  another  sense  a  whole 
house,  by  reason  of  actual  severance.  Neither  do  we  consider  [46]  that  the  legislature, 
under  the  term  "  other  building,"  meant  to  include  a  part  of  a  house  used  for  residence  ; 
for,  the  qualification  of  householder  was  frequently  a  qualification  before  the  Reform 
Act ;  and  in  respect  thereof  it  was  always  held  that  a  lodger  was  not  qualified  as  a 
householder.  In  Fludier  v.  Lombe,  Cas.  temp.  Hardw.  307,  a  claimant  was  qualified 
to  vote  if  he  was  a  householder  and  the  sole  occupier  of  his  house.  One  objection  to 
the  plaintiff's  vote  was,  that  he  had  let  part  of  his  house  in  lodgings,  and  so  was  not 
the  sole  occupier:  but  Lord  Hardwicke  ruled  to  the  contrary;  and  he  says, — "A 
lodger  was  never  considered  by  any  one  as  the  occupier  of  a  house ;  it  is  not  the 
common  understanding  of  the  word ;  neither  the  house  nor  any  part  of  it  can  be 
properly  said  to  be  in  the  tenure  and  occupation  of  the  lodger."  Since  the  Reform 
Act,  the  same  opinion  is  conveyed  in  the  decisions  holding  that  occupation  as  a  lodger 
did  not  qualify.  The  common  meaning  of  "  lodgings  "  is,  a  part  of  a  house  used  for 
residence.  If  the  legislature  had  intended  to  make  lodgers  qualified,  we  think  it 
would  not  have  been  left  to  obscure  conjecture  from  the  words  "other  building." 

In  WrigU,  App.,  The  Town-Clerk  of  Stockport,  Eesp.,  7  Scott,  N.  R.  561,  5  M.  &  G.  33, 
1  Lutw.  Reg.  Cas.  32,  the  occupation  of  a  separate  room  in  a  cotton-spinning  factory 
was  held  to  qualify,  because  each  separate  room  was  by  reason  of  actual  severance, 
with  a  separate  outer  door,  an  entire  building  in  one  sense,  though  part  of  the  entire 
building  (the  factory)  in  another  sense. 

Then,  assuming  this  to  be  the  correct  construction  of  the  statute,  the  question  here 
is  brought  to  the  point  whether  the  rooms  occupied  by  the  appellant  are  a  "house." 
We  think  that  they  were  correctly  decided  by  the  revising-barrister  not  to  be  a  house 
within  [47]  the  meaning  of  the  statute,  because  they  formed  part  of  a  house  when 
they  were  let,  and  there  was  no  actual  severance  of  the  appellant's  part  from  the 
other  part. 

No  authority  earlier  than  Score,  App.,  Huggett,  Eesj).,  7  M.  &  G.  95,  8  Scott,  N.  R. 
919,  1  Lutw.  Reg.  Cas.  198,  and  Toms,  App.,  Lucked,  Eesp.,  5  C.  B.  23,  2  Lutw.  Reg. 
Cas.  19,  was  cited  to  shew  that  a  part  of  a  house  may  become  a  "house,"  without  any 
actual  severance,  by  reason  of  some  conventional  arrangement  in  respect  of  the  keys 
of  the  outer  door,  or  the  pernoctation  of  the  landlord  :  and  the  authorities  are  uniform 
to  shew,  that,  by  actual  severance,  a  part  of  a  house  became  changed  into  a  house, 
and  without  such  severance  the  change  would  not  be  effected. 

In  Kitchin  on  Courts,  99,  it  is  said  :  "  If  the  inheritor  of  a  house  let  a  certain  part 
in  which  he  dwells,  and  severeth  it  from  the  other  part,  and  maketh  several  doors 
to  the  high  street,  it  is  now  as  two  houses  :  otherwise  it  is  if  they  have  but  one  door 
to  the  high  street."  In  Monks  v.  Dykes,  4  M.  &  W.  567,  Parke,  B.,  says  of  the  doctrine 
of  Lord  Coke  that  a  chamber  may  be  domus  mansionalis  in  law,  that  it  refers  to 
a  house  divided  into  several  chambers,  with  separate  outer  doors,  and  that  neither 
in  law  nor  in  common  sense  can  a  man  be  said  to  be  in  possession  of  a  dwelling-house, 
when  he  is  a  mere  lodger.  On  tho  principle  of  actual  severance,  chambers  of  inns 
of  court  were  held  to  be  a  dwelling-house,  in  Evans  and  Finch's  case,  Cro.  Car.  473.  In 
The  King  v.  Great  and  Little  Usworlli,  5  Ad.  &  E.  261,  6  N.  &  M.  811,  the  question  was, 
whether  each  floor  of  that  which  was  in  one  sense  one  house  was  in  law  a  separate 
and  distinct  dwelling-house :  it  appeared  that  each  floor  had  a  separate  staircase  on 

*  And  see  Freeman,  App.,  Gainsford,  liesp.,  post,  p.  68. 
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the  outside,  and  a  separate  outer  door :  and,  on  account  of  that  actual  severance,  [48] 
the  floor  was  decided  to  be  a  separate  and  distinct  dwelling-house :  the  house  was 
the  floor. 

In  Judson,  App.,  Luckett,  Besp.,  2  C.  B.  197,  1  Lutw.  Eeg.  Cas.  490,  the  claimant 
occupied  the  upper  part  of  the  house  and  the  kitchen,  having  a  distinct  and  separate 
entrance  thereto.  The  landlord  occupied  the  ground-floor,  having  a  distinct  and 
separate  entrance  thereto.  The  claim  in  the  list  was  for  part  of  a  house.  The  judg- 
ment is,  that  the  claimant  was  qualified,  because  a  part  of  a  house  in  one  sense  may 
be  so  completely  separated  from  the  residue  as  to  constitute  a  house  in  another  sense. 
The  description  "  part  of  a  house  "  might  be  true  according  to  common  understanding 
of  the  word  "house,"  and  yet  may  denote  such  a  house  in  another  sense  as  will 
qualify.     In  this  judgment  the  qualification  is  made  to  turn  on  the  actual  severance. 

The  law  relating  to  burglary  is  for  the  protection  of  human  abodes  during  the 
hours  of  sleep  :  and  a  distinction  is  made  for  that  purpose  which  has  no  analogy  with 
qualification. 

The  general  rule  is,  that  a  part  of  a  house,  in  the  common  understanding  of  the 
word,  does  not  become  a  house  in  law,  unless  there  be  actual  severance.  In  Leach's 
Crown  Cases,  90,  in  the  notes  to  Roger's  case,  Lord  Holt's  opinion  is  reported  thus  : — 
"  If  inmates  have  several  rooms  in  a  house,  of  which  rooms  they  keep  the  keys,  and 
inhabit  them  severally,  yet,  if  they  enter  into  the  house  at  one  outer  door  with  the 
owner,  these  rooms  cannot  be  said  to  be  the  dwelling-houses  of  the  inmates  ;  but  the 
indictment  ought  to  be,  for  breaking  the  house  of  the  owner."  If  the  owner  does 
not  reside  on  the  premises,  the  crime  of  feloniously  breaking  into  the  sleeping  abode 
of  a  lodger  in  the  night  is  precisely  the  same  as  it  would  be  if  the  landlord  slept  there  : 
and,  in  that  case,  it  is  held  that  the  abode  of  the  lodger  may  be  called  his  domus 
mansio-[49]-nalis.  This  exceptional; rule,  depending  on  the  reasons  above  assigned,  is 
no  ground  whatever  for  holding  lodgings  to  be  a  "  house "  within  the  meaning  of 
a  statute  requiring  the  claimant  of  a  vote  to  be  the  occupier  of  a  house  :  and  yet  these 
exceptional  cases  were  pressed  on  the  court  in  Toms,  App.,  Luckett,  Besp.,  5  C.  B.  23, 
2  Lutw.  Eeg.  Cas.  19,  as  authorities  for  holding  that  lodgings  became  a  "house,"  if 
the  owner  did  not  sleep  on  the  premises. 

For  these  reasons,  and  on  these  authorities,  we  hold  that  the  qualification  failed 
in  respect  of  the  subject  of  occupation. 

Decision  affirmed. 

Kingdon,  for  the  respondent,  asked  for  the  costs  of  the  appeal.  He  submitted, 
that,  inasmuch  as  there  were  at  least  two  cases, — viz.  Pitts,  App.,  Smedhy,  Besp., 
8  Scott,  N.  B.  907,  7  M.  &  G.  85,  1  Lutw.  Beg.  Cas.  168,  and  Waiisey,  App.,  Perkins, 
Besp.  (Hill's  case),  8  Scott,  X.  B.  978,  7  M.  &  G.  151,  1  Lutw.  Beg.  Cas.  252  — 
expressly  in  point  against  him,  the  appellant  ought  to  pay  the  penalty  of  his  unsuc- 
cessful experiment. 

Fer  Curiam.  We  think  that,  under  the  circumstances,  regard  being  had  to  the 
unsatisfactory  state  of  the  authorities  upon  the  subject,  the  appellant  was  justified 
in  taking  the  opinion  of  the  court  upon  his  right  to  the  franchise. 

Costs  refused. 


[50]    City  of  London. 

Alexander  Bennett  Wilson,  Appellant;  Thomas  Boberts,  Bespondent. 

Nov.  15th,  1861. 

[S.  C  K.  &  G.  430;  31  L.  J.  C.  F.  78;  5  L.  T.  838;  8  Jur.  N.  S.  719  ;  10  W.  B. 
42'J  (».).  See  Piercy  v.  Maclean,  1870,  L.  B.  5  C.  P.  260:  Thompsonv.  Ward,  1871, 
L.  B.  6  C.  P.  355.]  ' 

The  occupation  of  "offices,"  without  any  actual  severance  from  the  residue  of  the 
premises,  does  not  confer  a  right  to  vote  for  a  city  or  borough,  under  the  2  AA  .  4, 
o.  45,  s.  27. — E.  occupied  "  offices "  in  the  city  of  London,  comprising  the  whole 
of  the  first  floor  of  the  house  (his  residence  being  within  the  required  distance),  and 
was  rated  and  assessed,  and  had  paid  all  rates  and  taxes  in  respect  of  the  premises. 
The  landlord  occupied  the  shop  on  the  ground-floor  of  the  house,  and  with  his 
family  resided  on  the  upper  floor  thereof.     There  were  two  outer  doors  to  the  house, 
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— one  opening  from  the  street  into  the  shop,  the  other  into  a  passage  communicating 
with  the  staircase  leading  up  to  the  first  and  upper  floors.  The  door  opening  from 
the  street  into  the  passage  had  only  one  lock,  of  which  R.  and  the  landlord  each 
had  a  key  : — Held,  that  R.  was  not  qualified  to  vote  as  tenant  of  a  "  house"  within 
the  2  W.  4,  c.  45,  s.  27,  the  "subject  of  occupation"  being  a  "part  of  a  house,"  which 
part  had  not  become  by  actual  severance  an  entire  house  in  any  sense  of  the  word. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  city  of  London, 
Thomas  Roberts,  on  the  list  of  voters  of  the  company  of  makers  of  playing-cards,  duly 
objected  to  the  name  of  Alexander  Bennett  Wilson  being  retained  on  the  list  in  respect 
of  offices  at  No.  32  Dowgate  Hill,  in  the  parish  of  St.  Mary  Bothaw.  The  facts  of  the 
case  were  as  follows  : — 

Alexander  Bennett  Wilson  (hereafter  called  the  appellant)  had  for  a  period  of  more 
than  twelve  calendar  months  prior  to  the  last  day  of  July,  1861,  been  in  the  exclusive 
occupation,  at  a  rent  of  101.  a  year,  and  upwards,  of  "offices"  comprising  the  whole 
of  the  first-floor  of  the  house  No.  32  Dowgate  Hill  aforesaid,  and  during  all  that  time 
had  resided  at  Charlton,  being  within  the  distance  of  seven  miles  of  the  city  of  London, 
and  been  rated  to  the  relief  of  the  poor,  and  been  assessed  to  the  assessed-taxes,  and 
had  paid  all  rates  and  assessed-taxes  payable  by  him  in  respect  of  the  said  premises. 
His  landlord  occupied  the  shop  on  the  ground-floor  of  the  house,  and  resided  with  his 
family  on  the  upper  floor  thereof.  There  were  two  outer  doors  to  the  said  house, — 
one  opening  from  the  front  street  into  the  shop  occupied  by  the  landlord,  and  the 
other  opening  from  the  front  street  into  a  passage  communicating  with  the  staircase 
leading  up  to  the  first  [51]  and  upper  floors.  The  door  opening  from  the  street  into 
the  passage  had  only  one  lock  ;  and  both  the  appellant  and  the  landlord  had  a  key 
thereof  and  locked  and  unlocked  this  door  and  passed  through  the  same  when  and 
as  they  pleased  ;  and  the  appellant  had  never  been  in  any  way  controlled  by  his 
landlord  in  the  use  of  this  door.  The  only  mode  of  access  which  the  appellant  had 
to  the  first  floor  in  his  occupation  was  through  this  door  into  the  passage  communicat- 
ing with  the  common  staircase :  but  there  was  also  an  inner  door  leading  from  the 
shop  into  the  passage  ;  and  this  was  used  exclusively  by  the  landlord  and  his  family. 

The  question  was  whether,  under  the  circumstances  stated,  the  occupation  and 
tenancy  of  the  appellant  were  sufficient  in  point  of  law  to  entitle  him  to  have  his  name 
inserted  in  the  list  of  voters,  in  respect  of  the  qualification  described  on  such  list. 

The  revising-barrister  held  that  they  were  not  sufficient  for  that  purpose,  and 
expunged  his  name  from  the  list  of  voters. 

If  the  court  should  be  of  opinion  that  that  decision  was  erroneous,  the  name  of  the 
appellant  was  to  be  reinstated  in  the  list  of  voters  for  the  parish  of  St.  Mary  Bothaw. 

Overend,  Q.  0.  (with  whom  was  Fawcett),  for  the  appellant.  The  question  is 
whether  the  appellant  is  entitled  to  have  his  name  inserted  in  the  list  of  voters  as  the 
occupier  of  "  offices."  He  does  not  reside  on  the  premises,  so  as  to  make  him  a  lodger. 
He  has  the  exclusive  occupation  of  all  the  rooms  on  the  first  floor  ;  he  has* the  command 
of  the  outer  door ;  and  he  is  rated  for  the  premises  he  so  occupies.  The  case  is  not 
to  be  distinguished  from  Wright,  App.,  The  Town-Clerk  of  Stockport,  liesp.,  7  Scott,  N.  K. 
561,  5  M.  &  Gr.  33,  1  Lutw.  Reg.  Cas.  32.  There,  a  factory  containing  four  [52] 
storeys  or  floors  was  let  oft'  to  a  number  of  different  persons  for  the  purpose  of  cotton 
spinning :  to  each  of  these  persons  a  distinct  portion  of  the  building,  consisting  of  one 
room,  was  let  at  a  distinct  rent,  varying  from  101.  to  301.  per  annum  for  each  room, 
according  to  its  dimensions  :  in  these  rooms  each  tenant  had  his  own  machines  for 
spinning,  which  machines  were  worked  by  a  power  supplied  by  a  steam-engine 
belonging  to  and  worked  by  and  at  the  expense  of  the  landlord,  who  also  found  the 
main  gearing  or  shafting  which  communicated  such  power  to  the  machines  ;  it  being 
part  of  the  contract  with  each  tenant  that  the  landlord  should  so  supply  such  power  : 
each  tenant  had  the  exclusive  use  of  his  room,  and  had  the  key  to  the  door  thereof : 
the  approach  was  in  some  instances  a  common  staircase  leading  from  the  entrance  to 
the  factory,  and  upon  which  staircase  the  different  doors  to  the  rooms  opened ;  in 
others,  the  rooms  were  approached  by  separate  staircases  from  the  ground  outside  the 
building;  and  in  others  by  doors  on  the  ground  opening  into  the  factory  yard  :  and 
the  court,  after  time  taken  to  consider,  decided  that  each  of  theso  rooms  so  hold  was 
such  a  building  as  under  the  2  W.  4,  c.  45,  s.  27,  would  ConfeT  a  right  of  voting  upon 
the  occupier,  and   that  each    tenant  had    an  exclusivo  occupation.      Tindal,   C.   J., 

C.  P.  xx.— 23* 
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delivering  the  judgment  of  the  court,  says  :  "  We  are  of  opinion  that  each  of  the 
rooms  held  in  the  manner  described  in  the  case  was  such  a  building  as  to  confer  the 
right  of  voting  upon  its  occupier.  It  is  called  in  the  case  '  a  room  ; '  it  is  described 
as  a  distinct  or  separate  portion  of  the  factory  :  each  tenant  is  stated  to  have  the 
exclusive  use  of  his  own  room,  and  the  key  to  the  door  thereof.  And  we  think  such 
a  description  and  such  a  mode  of  occupation  brings  it  as  much  within  the  meaning 
of  the  word  '  building '  as  is  a  shop  or  counting-house,  which  are  expressly  specified 
[53]  in  the  act."  In  Toms,  App.,  Luckett,  Besp.,  5  C.  B.  23,  34,  2  Lutw.  Reg.  Cas.  19, 
Wilde,  C.  J.,  says :  "  The  27th  section  of  the  2  W.  4,  c.  45,  enacts  that  every  male 
person  of  full  age,  who  shall  occupy,  as  owner  or  tenant,  'any  house,  warehouse, 
counting-house,  shop,  or  other  building,'  of  the  clear  yearly  value  of  not  less  than  101., 
shall,  if  duly  registered  according  to  the  provisions  thereinafter  contained,  be  entitled 
to  vote  in  the  election  of  a  member  to  serve  in  parliament.  What  did  the  legislature 
intend  to  be  comprised  within  those  words  1  We  all  well  knew  that  the  terms  '  ware- 
house, counting-house,  shop,'  import  parts  of  houses  devoted  to  particular  purposes  of 
business ;  and  the  general  words  that  follow,  '  or  other  building,'  must  have  been 
intended  to  embrace  other  separate  occupations  of  distinct  portions  of  a  house.  The 
object  of  the  legislature,  in  introducing  these  words,  seems  to  have  been,  to  prevent 
the  discussions  that  might  be  expected  to  arise  out  of  the  previous  words."  [Williams,  J. 
Is  not  a  lodger  a  tenant  ?  (a)1  He  may  be  distrained  on,  even  in  the  case  of  ready 
furnished  lodgings  :  Newman  v.  Anderton,  2  N.  R.  224.  The  cases  upon  this  subject 
seem  to  me  to  have  been  running  in  a  wrong  groove.  Is  not  the  question,  whether 
the  party  is  tenant  of  a  house  ?]  Almost  anything  will  satisfy  the  word  "  house  : " 
see  Nunn,  App.,  Denton,  Besp.,  8  Scott,  N.  R.  794,  7  M.  &  G.  66,  1  Lutw.  Reg.  Cas. 
178 ;  Daniel,  App.,  Coulsting,  Besp.,  8  Scott,  N.  R.  949,  7  M.  &  G.  122,  1  Lutw.  Reg. 
Cas.  230 :  and  see  Whitmore,  App.,  Wenhck  (Town-Clerk),  Besp.,  7  Scott,  N.  R.  489, 
5  M.  &  G.  9,  1  Lutw.  Reg.  Cas.  10.  [Williams,  J.  The  position  of  a  lodger  is  very 
fully  considered  by  Lord  Mansfield  in  Lee  v.  Gansell,  Cowp.  1,  where  it  was  held  that 
a  bailiff  in  execution  of  mesne  process  may  break  open  the  [54]  door  of  a  lodger's 
apartment,  having  first  gained  peaceable  entrance  at  the  outer  door  of  the  house.] 
That  could  hardly  apply  in  the  case  of  a  holding  such  as  this. 

Underdown,  who  appeared  for  the  respondent,  stated  that  he  was  instructed  to 
leave  the  case  in  the  hands  of  the  court. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a)2 : — 

In  this  case  the  claimant  occupied  the  first>floor,  being  a  part  of  a  house,  which 
part  had  not  become  by  actual  severance  an  entire  house  in  any  sense  of  the  word  : 
and  we  consider  that  the  qualification  fails,  because  the  tenement,  the  subject  of 
occupation,  was  not  sufficient.  It  is  not  stated  to  be  a  shop,  warehouse,  or  counting- 
house.  It  was  not  a  house,  because  it  was  only  a  part  of  a  house.  It  was  not  a  build- 
ing of  a  nature  analogous  to  the  others  described  in  the  statute,  because  it  was  only 
one  part  of  a  building,  without  any  actaal  severance  from  the  other  parts. 

We  have  assigned  our  reasons,  and  referred  to  the  authorities  on  which  we  rely  in 
support  of  this  judgment,  in  the  case  of  Cook,  App.,  Humber,  Besp.,  ante,  p.  33. 

This  being  our  opinion  upon  the  nature  of  the  tenement  occupied,  it  is  immaterial 
to  consider  how  the  occupation  of  the  claimant  was  affected  by  the  uncontrolled  access 
to  the  first-floor,  and  by  his  absence  all  night  from  the  premises. 

Decision  affirmed. 

[55]    City  of  Westminster. 

Henry  Smith,  Appellant;  George  Huggett,  Respondent.    Nov.  11th,  1861. 

[S.  C.  K.  &  G.  434 ;  31  L.  J.  C.  P.  38 ;  5  L.  T.  425 ;  8  Jur.  N.  S.  617 ; 

10  W.  R.  131.] 

Notices  of  objection  to  a  voter  for  the  city  of  Westminster  were  sent  to  the  overseers, 
by  post,  inclosed  in  one  envelope,  addressed  "  to  the  overseers  of  the  parish  of  St. 

(a)1  Cook,  App.,  Humber,  Besp.,  ante,  p.  33,  had  not  at  this  time  been  decided. 
(a)2  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Williams,  J.,  Byles,  J., 
and  Keating,  J. 
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Anne,  in  the  city  of  Westminster,"  pursuant  to  the  101st  section  of  the  6  &  7  Vict, 
c.  IS,  and  were  duly  received  and  published  by  them : — Held,  that  this  was  a 
sufficient  service ;  and  that  the  objector  was  not  bound  to  shew  that  he  had  com- 
plied with  all  the  requirements  as  to  posting  in  s.  100. — Quaere,  whether  the  provi- 
sions of  s.  100  as  to  service  of  notices  by  post,  apply  to  notices  to  overseers? 

At  a  court  held  for  the  revision  of  the  list  of  voters  for  the  city  of  Westminster, 
Henry  Smith  objected  to  the  name  of  John  Michael  Allen  being  retained  on  the  list 
of  voters  for  the  parish  of  St.  Anne,  Westminster.  The  name  of  John  Michael  Allen 
appeared  on  the  list  of  persons  claiming  to  vote,  as  follows  : — 


Allen,  John  Michael. 


37  Wardour  Street. '  House. 


37  Wardour  Street. 


The  facts  of  the  case  were  as  follows  : — On  the  revising-barrister  calling  upon  the 
objector,  in  conformity  with  the  40th  section  of  the  6  &  7  Vict.  c.  18,  to  prove  the 
service  of  his  notice  of  objection  on  the  overseers  of  the  parish  of  St.  Anne,  it 
appeared  that  this  notice  was  inclosed  in  the  same  cover  with  several  others  intended 
to  be  served  by  the  objector  in  the  same  parish.  The  cover  was  addressed  to  "  the 
overseers  of  the  parish  of  St.  Anne,  in  the  city  of  Westminster ; "  and  a  parcel  of 
notices  thus  made  up  was  dispatched  by  post :  but  the  regulations  prescribed  by  the 
100th  section  of  the  above-mentioned  statute  for  the  posting  of  notices  of  objection 
were  not  followed  ;  and  no  duplicate  stamped  by  any  post-master  according  to  the  pro 
visions  of  that  section  was  produced  before  the  revising-barrister. 

The  notice  of  objection  reached  the  overseers  of  the  said  parish  of  St.  Anne  (a), 
and  was  by  them  included  in  the  published  list  of  objections. 

[56]  It  was  contended  that  service  of  a  notice  of  objection  on  overseers  by  post  in 
the  manner  described,  was  sufficient  to  satisfy  the  provisions  of  the  statute ;  and,  if  it 
were  not  sufficient,  the  effects  of  the  irregularity  were  removed  by  the  publication  of 
the  objection  in  the  overseers'  list. 

On  the  first  point,  the  revising-barrister  was  of  opinion  that,  if  notices  of  objec- 
tion were  served  on  overseers  by  post  at  all,  the  mode  of  posting  prescribed  by  the 
100th  section  of  the  statute  6  &  7  Vict.  c.  18,  must  be  adopted ;  this  mode  of  posting 
being  by  the  101st  section  made  applicable  to  the  service  of  notices  on  overseers;  and 
that,  consequently,  service  by  post  of  a  notice  of  objection  on  overseers  could  only  be 
proved  before  the  revising-barrister  by  production  of  a  duplicate  stamped  by  a  post- 
master, in  conformity  with  the  regulations  provided  by  the  100th  section  of  the  statute. 

On  the  second  point,  the  revising-barrister  was  of  opinion  that  it  was  not  in  the 
power  of  the  overseers,  by  the  publication  of  the  objection,  to  remove  the  effects  of 
any  irregularity  committed  by  the  objector  in  the  performance  of  any  of  the  acts 
required  from  him  by  the  statute. 

The  conclusion  of  the  revising-barrister  on  the  case  before  him,  therefore,  was,  that 
there  had  not  been  such  a  service  of  the  notice  of  objection  on  the  overseers  as  the 
act  of  parliament  demanded.  Consequently,  he  retained  the  name  of  John  Michael 
Allen  on  the  list  of  voters  for  the  city  of  Westminster:  but,  in  view  of  the  appeal  to 
be  brought  before  this  court,  he  called  upon  the  said  John  Michael  Allen  to  prove  his 
qualification,  which  he  failed  through  non-appearance  to  do. 

The  cases  of  one  hundred  and  eighty-one  other  persons  named  in  the  list  depend- 
ing on  the  same  decision,  were  consolidated  with  the  principal  case. 

[57]  If  the  court  should  be  of  opinion  that  the  decision  of  the  revising-barrister 
was  wrong,  the  name  of  John  Michael  Allen  as  well  as  those  of  the  other  persons 
above  referred  to  were  to  be  expunged  from  the  registor  of  voters  for  the  city  of 
Westminster :  if  they  should  hold  the  decision  right,  the  names  were  to  be  retained 
upon  the  register. 

Macnamara  (with  whom  was  the  Hon.  K.  Bourke),  for  the  appellants.  The  decision 
come  to  by  the  revising-barrister  in  this  case  was  clearly  wrong.  The  notices  in 
question  were  well  served  :  and,  assuming  that  they  were  not,  the  revising-barrister 

(o)  It  was  assumed  on  the  argument  that  the  notice  got  to  the  hands  of  the  over- 
seers before  the  20th  of  August,  as  the  fact  was. 
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has  found  that  they  duly  reached  the  hands  of  the  overseers,  and  were  duly  acted 
upon  by  them.  The  revising-barrister  held  the  service  to  be  insufficient,  because  the 
requirements  of  s.  100  of  the  6  &  7  Vict.  c.  18,  had  not  been  followed.  The  17th 
section  of  the  statute  enacts  "  that  every  person  whose  name  shall  have  been  inserted 
in  any  list  of  voters  for  any  city  or  borough  may  object  to  any  other  person  as  not 
having  been  entitled  on  the  last  day  of  July  next  preceding  to  have  his  name  inserted 
in  any  list  of  voters  for  the  same  city  or  borough  ;  and  every  person  so  objecting  shall 
on  or  before  the  25th  of  August  in  that  year  give  or  cause  to  be  given  a  notice,  accord- 
ing to  the  form  numbered  10  in  Schedule  B.,  or  to  the  like  effect,  to  the  overseers  who 
shall  have  made  out  the  list  in  which  the  name  of  the  person  so  objected  to  shall  have 
been  inserted,"  &c. :  and  s.  18  provides  that  the  overseers  shall  make  and  publish  a 
list  of  the  persons  so  objected  to.  The  person  objected  to  is  only  interested  in  the 
publication  of  the  objection  :  it  is  quite  immaterial  to  him  by  what  means  the  notice 
has  come  to  the  hands  of  the  overseers  :  it  is  enough  that  it  has  reached  them  in  due 
time.  The  40th  section  provides  that,  where  the  ob-[58]-jector  appears  to  sup] lort 
the  objection,  and  proves  that  he  gave  the  notice  or  notices  respectively  required  by 
the  act  to  be  given  by  him,  the  revising-barrister  shall  call  upon  the  person  objected 
to  to  prove  that  he  was  entitled  on  the  last  day  of  July  then  next  preceding  to  have 
his  name  inserted  in  the  list  of  voters,  in  respect  of  the  qualification  described  in  such 
list.  Then  the  100th  section,  which  prescribes  the  mode  of  transmitting  notice  by  post, 
enacts  that  "  it  shall  be  sufficient  in  every  case  of  notice  to  any  person  objected  to  in 
any  list,  &c,  if  the  notice  so  required  to  be  given  as  aforesaid  shall  on  or  before  the 
25th  of  August  be  sent  by  post,  free  of  postage,  &c,  directed  to  the  person  to  whom 
the  same  shall  be  sent,  at  his  place  of  abode  as  described  in  the  said  list  of  voters  ;  and, 
whenever  any  person  shall  be  desirous  of  sending  any  such  notice  of  objection  by  the 
post,  he  shall  deliver  the  same,  duly  directed,  open,  and  in  duplicate,  to  the  post- 
master, &c. ;  and  the  post-master  shall  compare  the  said  notice  and  the  duplicate,  and, 
on  being  satisfied  that  they  are  alike  in  their  address  and  in  their  contents,  shall 
forward  one  of  them  to  its  address  by  the  post,  and  shall  return  the  other  to  the  party 
bringing  the  same,  duly  stamped  with  the  stamp  of  the  said  post-office  ;  and  the  pro- 
duction by  the  party  who  posted  such  notice  of  such  stamped  duplicate  shall  be 
evidence  of  the  notice  having  been  given  to  the  person  at  the  place  mentioned  in  such 
duplicate  on  the  day  on  which  such  notice  would  in  the  ordinary  course  of  post  have 
been  delivered  at  such  place."  This  section  has  no  application  to  the  service  of  the 
notice  upon  the  overseers.  That  is  dealt  with  by  s.  101,  which  provides,  "that,  when- 
ever any  notice  is  by  this  act  required  to  be  given  or  sent  to  the  overseers  of  any 
parish  or  township,  it  shall  be  sufficient  if  such  notice  shall  be  delivered  to  any  one  of 
such  over-[59]seers,  or  shall  be  left  at  his  place  of  abode  or  at  his  office  or  other  place 
for  transacting  parochial  business,  or  shall  be  sent  by  the  post,  free  of  postage,  or  the 
postage  thereof  being  first  paid,  addressed  to  the  overseers  of  the  particular  parish  or 
township,  naming  the  parish  or  township,  and  the  county,  city,  or  borough  respec- 
tively to  which  the  notice  to  be  so  sent  may  relate,  without  adding  any  place  of  abode 
of  such  overseers."  Thus,  two  modes  are  prescribed  for  sending  notices  to  overseers, — 
one,  by  delivering  the  document  to  any  one  of  the  overseers  or  leaving  it  at  his  place 
of  abode,  or  at  his  office  or  other  place  for  transacting  parochial  business, — the  other, 
by  sending  it  by  post  addressed  to  "  the  overseers "  of  the  particular  parish,  Sec. 
[Byles,  J.  May  not  a  service  by  the  post  be  proved,  where  it  has  come  to  hand,  with- 
out having  recourse  to  the  machinery  provided  by  s.  100?]  It  is  submitted  that  it 
may  ;  and  that  it  is  quite  immaterial  how  the  document  reaches  the  overseers,  if  it  be 
proved  to  have  actually  reached  them  in  due  time.  If  the  overseer  be  present,  and 
produces  the  notice,  and  declares  that  he  received  it  in  due  time,  what  more  can  be 
required  ?  In  Bishop,  App.,  Helps,  Resp.,  2  C.  B.  45,  1  Lutw.  Keg.  Cas.  353,  it  was 
held  that  sending  a  notice  of  objection  to  the  party  objected  to,  by  the  post,  pursuant 
to  the  directions  of  the  6  &  7  Vict.  c.  18,  s.  100,  is  a  sufficient  substitute  for  giving  the 
notice  to  the  party,  or  leaving  it  at  his  place  of  abode,  as  required  by  s.  7  ;  and  there- 
fore, where  a  notice  was  posted  under  s.  100,  in  sufficient  time  to  reach  the  party, 
according  to  the  ordinary  course  of  post,  on  the  25th  of  August,  it  was  held  that  such 
service  was  sufficient,  notwithstanding  that  the  actual  delivery  was  accidentally  delayed 
until  the  27th.  In  Jones,  App.,  Innmis,  Resp.,  17  C.  B.  290,  a  notice  of  objection  to  a 
county  vote  was  addressed  "  to  the  overseers  of  the  [60]  parish  or  township  of  B.," 
without  adding  the  county,  as  required  by  the  6  &  7  Vict.  c.  18,  s.   101  :  the  notice 
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however,  having  been  found  to  have  reached  the  hands  of  the  overseers  before  the 
25th  of  August,  it  was  held  that  the  notice  and  service  were  sufficient.  And  in 
Godsdl,  App.,  Innous,  Jiesp.,  17  C.  B.  295,  the  overseers  having  acted  upon  a  similar 
notice,  by  inserting  the  name  of  the  party  in  the  list  of  persons  objected  to, — although 
it  did  not  appear  when  it  reached  their  hands, — the  court  again  held  the  notice  and 
service  to  be  sufficient,  saying  that,  in  the  absence  of  any  finding  to  the  contrary,  they 
would  assume  that  the  overseers  had  done  their  duty.  In  the  analogous  cases,  which 
may  be  referred  to,  of  motions  to  set  aside  proceedings  for  want  of  due  service  of 
process,  it  is  not  enough  for  the  party  to  swear  that  he  has  not  been  served  with  the 
writ :  he  must  state  further  that  the  copy  left  did  not  come  to  his  possession  or  know- 
ledge :  Phillips  v.  Ensell,  1  C.  M.  &  R.  374. 

David  Keane  (with  whom  was  Bridge),  for  the  respondent.  The  decision  of  the 
revising-barrister  in  this  case  was  perfectly  correct.  The  question  presented  for  his 
decision  was,  whether  or  not  the  process  for  bringing  the  party  objected  to  to  defend 
his  right  to  be  upon  the  register  was  properly  served.  That  process  is  provided  by  the 
Nth  section  of  the  6  &  7  Vict.  c.  IS,  which  requires  the  objector,  amongst  other  things, 
on  or  before  the  25th  of  August,  to  give  or  cause  to  be  given  to  the  overseers  a  notice 
of  his  objection  to  the  vote  of  any  particular  person.  A  notice  in  the  required  form 
was  in  this  case  inclosed  with  others  in  an  envelope,  which  envelope  was  addressed  to 
"  the  overseers  of  the  parish  of  St.  Anne,  in  the  city  of  Westminster."  [Erie,  C.  J. 
And  duly  came  to  their  hands.]  The  case  so  finds  :  but  none  of  the  [61]  directions 
for  the  transmitting  of  notices  by  post  contained  in  the  100th  section  of  the  statute 
were  followed.  In  many  cases,  the  law  has  recognized  the  service  of  notices  by  post, 
as  in  the  case  of  notice  of  dishonour  of  bills,  for  instance.  But,  with  respect  to  these 
notices,  the  legislature  has  thought  fit  to  superadd  something  to  make  the  service 
effective  :  and  those  who  choose  to  adopt  the  statutory  mode  of  service  must  take  care 
to  follow  all  the  requisitions  of  the  statute.  The  legislature  evidently  intended  that 
the  time  of  service,  where  the  notices  are  transmitted  by  post,  should  be  placed  beyond 
doubt,  by  making  the  post-office  stamp  the  medium  of  proof,  so  as  to  have  a  reliable 
record  of  the  transaction.  It  is  no  answer  to  say  that  the  overseers  have  acknowledged 
the  receipt  of  the  notice,  and  have  acted  upon  it  by  publishing  the  name  of  the  party 
in  the  list  of  persons  objected  to.  It  may  be  that  the  legislature  were  desirous  of 
putting  it  out  of  the  power  of  the  overseers  to  indulge  their  political  feelings  by  making 
a  partial  selection  of  notices  which  have  arrived  too  late. 

The  Court  intimated,  that,  as  the  next  case  was  substantially  the  same,  they 
would  hear  the  argument  for  the  respondent  in  that,  and  then  (if  necessary)  hear  the 
appellant's  counsel  in  reply  upon  both  before  pronouncing  their  opinion. 

•See  the  next  case. 

[62]    County  of  Middlesex. 

Henry  Smith,  Appellant ;  William  Albert  James,  Respondent. 
Nov.  15th,  1861. 

[S.  C.  K.  &  G.  448 ;  31  L.  J.  C.  P.  38  ;  5  L.  T.  425  ;  8  Jur.  N.  S.  619  ;  10  W.  R.  131.] 

Notices  of  objection  to  a  voter  for  the  county  of  Middlesex  were  sent  to  the  overseers, 
by  post,  inclosed  in  one  envelope,  addressed  "to  the  overseers  of  the  parish  of 
Acton,  in  the  county  of  Middlesex,"  pursuant  to  the  101st  section  of  the  6  A;  7 
\  mi.  c.  18,  and  were  duly  received  and  published  by  them: — Held,  that  this  was  a 
sufficient  service  ;  and  that  the  objector  was  not  bound  to  shew  that  he  had  com- 
plied with  all  the  requirements  as  to  posting  in  s.  100. — Qmere,  whether  the  pro- 
visions of  s.  100  as  to  service  of  notices  by  post,  apply  to  notices  to  overseers '( 

At  a  court  held  at  Brentford  on  the  2Sth  of  October,  1861,  for  the  revision  of  the 
lists  of  voters  for  the  county  of  Middlesex,  John  Anthony  Cotes  objected  to  the 
name  of  George  Henry  Hayward  being  retained  on  the  list  of  voters  for  Brentford. 
The  name  of  Gorge  Henry  Hayward  appeared  on  the  list  of  persons  claiming  to  vote, 
in  the  subjoined  form  : — 
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The  facts  of  the  case  were  as  follows : — On  the  objector  being  called  upon,  in  con- 
formity with  the  40th  section  of  the  6  &  7  Vict.  c.  18,  to  prove  the  service  of  his 
notice  of  objection  on  the  overseers  of  the  parish  of  Acton,  in  the  county  of  Middlesex, 
it  appeared  that  his  notice  was  inclosed  in  the  same  cover  with  several  others  intended 
to  be  served  by  the  objector  in  the  same  parish.  The  cover  was  addressed  "  to  the 
overseers  of  the  parish  of  Acton,  in  the  county  of  Middlesex  ; "  and  the  parcel  of 
notices  thus  made  up  was  dispatched  by  post :  but  the  regulations  prescribed  by  the 
100th  section  of  the  above-mentioned  statute  for  the  posting  of  notices  of  objection 
were  not  followed  ;  and  no  duplicate  stamped  by  any  post-master  according  to  the 
provisions  of  that  section  was  produced  before  the  revising-barrister. 

The  notice  of  objection  reached  the  overseers  of  the  parish  of  Acton  on  or 
before  the  25th  of  August,  and  was  by  them  included  in  their  published  list  of 
objections. 

[63]  It  was  contended  that  service  of  a  notice  of  objection  on  overseers,  by  post, 
in  the  manner  described,  was  sufficient  to  satisfy  the  101st  section  of  the  statute  ;  and 
that,  if  it  were  not  sufficient,  the  effects  of  the  irregularity  were  removed  by  the  publi- 
cation of  the  objection  in  the  overseers'  list. 

On  the  first  point,  the  revising-barrister  was  of  opinion,  that,  if  notices  of  objec- 
tion were  served  on  overseers  by  post  at  all,  the  mode  of  posting  prescribed  by  the 
100th  section  of  the  6  &  7  Vict.  c.  18,  must  be  adopted  ;  this  mode  of  posting  being 
by  the  101st  section  made  applicable  to  the  service  of  notices  on  overseers  ;  and  that, 
consequently,  service  by  post  of  a  notice  of  objection  on  overseers  could  only  be  proved 
before  the  revising-barrister  by  production  of  a  duplicate  stamped  by  a  post-master 
in  conformity  with  the  regulations  provided  by  the  100th  section  of  the  statute. 

On  the  second  point,  the  revising-barrister  was  of  opinion  that  it  was  not  in  the 
power  of  the  overseers,  by  the  publication  of  the  objection,  to  remove  the  effects  of 
any  irregularity  committed  by  the  objector  in  the  performance  of  the  acts  required 
from  him  by  the  statute. 

The  conclusion  of  the  revising-barrister  on  the  case  before  him,  therefore,  was  that 
there  had  not  been  such  a  service  of  the  notice  of  objection  on  the  overseers  as  the 
act  of  parliament  demanded.  Consequently,  he  retained  the  name  of  George  Henry 
Hay  ward  on  the  list  of  voters  for  the  county  of  Middlesex  ;  but,  in  view  of  the  appeal 
to  be  brought  before  this  court,  he  called  upon  the  said  George  Henry  Hayward  to 
prove  his  qualification,  which  he  failed  through  non-appearance  to  do. 

The  cases  of  four  hundred  and  thirty-nine  other  persons  named  in  the  lists  depend- 
ing on  the  same  decision,  were  consolidated  with  the  principal  case. 

[64]  If  the  court  should  be  of  opinion  that  the  decision  of  the  revising-barrister  was 
wrong,  the  name  of  George  Henry  Hayward  as  well  as  those  of  the  other  persons 
above  referred  to  were  to  be  expunged  from  the  register  of  voters  for  the  county  of 
Middlesex :  if  they  should  hold  the  decision  right,  the  names  were  to  be  retained  upon 
the  register. 

Macnamara  (with  Bourke)  appeared  for  the  appellants. 

Welsby,  for  the  respondent.  The  only  difference  between  this  and  the  last  case 
is,  that  this  is  the  case  of  a  county  vote.  The  40th  section  of  the  6  &  7  Vict.  c.  18, 
not  only  requires  the  objector  to  prove  that  due  notice  of  objection  was  given,  but  that 
he  gave  or  caused  it  to  be  given.  The  mere  admission  of  the  overseer  that  he  received 
the  notice  on  the  25th  of  August  is  no  proof  that  the  objector  gave  the  notice. 
[Williams,  J.  He  need  not  give  the  notice  himself :  he  may  do  it  by  an  agent ;  and 
the  post-office  may  be  his  agent  for  that  purpose.]  The  statute  has  pointed  out  how 
a  service  through  the  post-office  may  be  effected.  Here  the  proof  is  attempted  to  be 
compounded  of  what  was  done  at  the  post-office  and  the  admission  of  the  overseers. 
The  latter,  however,  must  be  taken  with  the  nature  and  the  time  and  mode  of  the  service. 
The  service,  it  is  submitted,  is  proved  by  what  took  place  at  the  post-office  :  and,  if  this 
sort  of  service  will  suffice,  all  the  machinery  provided  by  the  100th  section  is  idle  and 
purposeless.  The  provision  in  s.  100  for  sending  notices  to  the  overseers  by  post, 
evidently  means  to  incorporate  all  the  formalities  prescribed  for  that  mode  of  service 
by  the  100th  section.  [Williams,  J.  Your  argument  would  deserve  consideration,  if 
the  notices  had  never  reached  the  overseers.]  See  the  [65]  difficulty  of  this  mode  of 
proof.  Several  notices  are  inclosed  in  one  envelope.  It  may  be  necessary  to  prove  the 
time  at  which  a  particular  notice  was  served  :  the  overseer  who  received  it  has  no 
recollection  of  the  time  when  he  received  it :  how,  under  such  circumstances,  could 
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recourse  be  had  to  the  envelope  to  ascertain  the  fact  1(a)1  The  whole  difficulty  is  got 
rid  of  by  holding  that  the  only  evidence  of  the  transmission  by  post  shall  be  the 
stamped  duplicate  received  from  the  post-master  under  the  provisions  of  the  100th 
section. 

Macnamara  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  the  conclusion  arrived  at  by  the  revising- 
barristers  in  these  two  cases  of  Smith,  App.,  Huggett,  Resp.,  and  Smith,  App.,  James,  Resp., 
was  erroneous,  and  that  the  statute  has  been  sufficiently  complied  with.  The  1 7th 
section  (b)1  of  the  statute  requires  the  objector  on  or  before  the  25th  of  August  to  give 
or  cause  to  be  given  a  notice  to  the  overseers.  The  evidence  here  is,  that  the  objector 
placed  the  notices  in  an  envelope  addressed  "to  the  overseers  of  the  parish  of  St. 
Anne,  in  the  city  of  Westminster,"  in  the  one  case,  and  "  to  the  overseers  of  the  parish 
of  Acton,  in  the  county  of  Middlesex,"  in  the  other  case,  and  that  both  envelopes  so 
addressed,  with  their  respective  contents,  came  to  the  hands  of  the  overseers  in  due 
time.  If  the  objector  had  sent  the  notices  by  a  private  messenger,  or  had  deli-[66]- 
vered  them  with  his  own  hand,  there  would  have  been  no  question.  He  did  not  adopt 
either  of  these  courses,  but  sent  them  by  the  post.  Now,  for  many  purposes,  the  post 
may  be  considered  as  the  agent  of  the  party  sending  the  notices.  Having,  therefore, 
sent  the  notices  by  his  agent,  the  objector  was  bound  to  go  on  and  shew  that  his  agent 
duly  delivered  them  (a)2.  This  he  has  done.  The  objection  urged  is  that,  under 
s.  100,  there  is  a  specific  provision  for  a  statutory  mode  of  proving  the  sending  by  post 
of  the  notices  to  which  that  section  applies.  That  clause,  however,  is  an  enabling 
clause, — to  facilitate  the  proof  of  service  :  it  relieves  the  party  sending  the  notice  from 
the  necessity  of  proving  that  it  has  reached  its  destination,  provided  the  formalities 
prescribed  thereby  are  duly  complied  with,  viz.  the  delivery  of  the  notice  in  duplicate 
to,  and  the  comparison  and  stamping,  &c,  by  the  post-master.  In  that  case,  the  party 
who  delivers  the  notices  to  the  post-master  and  receives  from  him  the  stamped 
duplicate  is  enabled  by  the  production  of  that  document  before  the  revising-barrister 
to  prove  that  all  has  been  done  which  the  statute  requires  (i)2.  It,  however,  takes 
away  none  of  the  ordinary  legal  modes  of  effecting  service.  That  being  so,  the 
argument  founded  upon  the  construction  of  the  statute  contended  for  on  the  part  of 
the  respondents,  that,  in  respect  of  notices  sent  by  post,  the  only  mode  of  proving 
that  they  have  reached  their  proper  destination  is,  the  production  of  the  stamped 
duplicate  received  from  the  post-master,  entirely  fails.  There  is  nothing  in  the 
language  of  the  section  to  warrant  it ;  and  it  is  clear  to  my  mind  that  the  legislature 
had  no  such  intention.  Where  the  100th  section  does  apply,  the  party  desirous  of 
serving  [67]  the  notice  has  that  facility  afforded  to  him  :  but  there  is  nothing  in  it  to 
prevent  him  from  pursuing  the  ordinary  mode  of  service.  The  objector  is  required 
to  prove  that  he  has  given  his  notices  in  due  time  :  and  here  I  think  he  has  sufficiently 
done  that.     The  decision  must  be  reversed. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  It  is  quite  unnecessary  to  say 
what  our  decision  would  have  been,  if  it  had  not  been  proved  that  the  notices  reached 
the  hands  of  the  overseers.  But,  as  the  notices  did  reach  the  overseers  in  due  time, 
it  is  quite  clear  that  the  objector  has  complied  with  the  statute.  He  has  given  or 
caused  to  be  given  the  proper  notice  to  the  overseers  within  the  time  limited  by  the 
7th  section  in  the  one  case  and  the  17th  section  in  the  other. 

BtloES,  J.  I  agree  that  the  only  question  in  these  two  cases  is,  whether  the 
objector  has  within  the  meaning  of  the  7th  and  1 7th  sections  of  the  6  &  7  Vict.  c.  18, 
given  or  caused  to  be  given  the  proper  notice  to  the  overseers  within  the  time  pre 
scribed  by  those  sections  respectively.  The  meaning  of  thai  provision  18,  licit  the 
party  shall  give  the  notice  by  himself  or  by  an  agent.  In  each  of  these  cases,  the 
objector  gave  the  notice  through  the  post-office  :  and  I  must  confess  I  do  not  seo  why 
the  post-master  general  should  bo  the  less  the  agent  of  the  objector  for  this  purposo 

(a)1  There  was  another  appeal  from  the  county  of  Middlesex, — James,  App.,  Smith, 
Resp., — in  which  the  facts  wuro  the  same  as  in  these  two  cases,  except  that  there  each 
notice  was  in  a  separate  envelope.  It  was  taken  to  be  disposed  of  by  the  decision  in 
the  others. 

(b)1  The  7th  section,  which  relates  to  county  voters,  is  to  the  same  effect. 

(a)2  See  Bishop,  App.,  Helps,  Resp.,  2  C.  B.  45,  1  Lutw.  Keg.  Cas.  353. 

(J)2  See  Lewis,  App.,  Roberts,  llrsp.,  ante,  p.  23. 
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because  he  is  a  public  officer.  It  is  unnecessary  to  say  whether  or  not  the  provisions 
in  s.  100  as  to  the  service  of  notices  by  the  post  apply  to  the  case  of  overseers  (a)1. 

Keating,  J.,  concurred. 

[68]  Macnamara  asked  for  costs  of  the  appeals :  but  the  court  refused  to  give 
them  (a)2. 

Appeal  allowed,  without  costs. 


Yorkshire.— West  Riding. 

John  Freeman,  Appellant ;  Robert  John  Gainsford,  Respondent.     Nov.  15th,  1861. 

[S.  C.  K.  &  G.  448  ;  31  L.  J.  C.  P.  33  ;  5  L.  T.  611 ;  8  Jur.  N.  S.  717.  Distinguished, 
Roberts  v.  Percival,  1864,  18  C.  B.  N.  S.  44 ;  Fryer  v.  Bodenham,  1869,  L.  R.  4  C.  P. 
535.  Principle  applied,  Durant  v.  Kennett,  1869,  L.  R.  5  C.  P.  276.  See  Webster 
v.  Ashton-under-Lyne,  1873,  L.  R.  8  C.  P.  311.] 

A  hospital  was  founded  at  Sheffield,  under  the  will  of  Gilbert  Earl  of  Shrewsbury,  for 
twenty  "  poor  persons  who  should  give  themselves  to  the  service  of  God  and  to  pray 
for  the  prosperity  of  the  noble  family  of  the  founder  and  his  posterity."  The 
persons  eligible  as  members  or  inmates  were  to  be  "  poor  indigent  people,  well 
esteemed  of  for  godly  life  and  conversation,  of  good  conditions,  peaceable  and  quiet 
amongst  their  neighbours,  and  such  as  by  persons  of  honest  repute  should  be 
judged  fit  objects  of  the  charity."  Each  poor  person  on  his  or  her  election  was 
placed  in  rooms,  with  certain  allowances.  They  were  prohibited  from  letting  or 
assigning,  or  permitting  any  person  to  occupy  the  rooms  jointly  with  them ;  and 
they  were  to  be  removable  by  the  governing  body  if  found  guilty  of  certain 
irregularities  : — Held, — upon  the  authority  of  Heartley,  App.,  Banks,  Resp.,  ante, 
vol.  v.,  p.  40, — that  the  inmates  had  no  such  estate  or  interest  in  the  rooms  occupied 
by  them  as  to  entitle  them  to  be  registered  as  voters  for  the  county. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  west  riding  of  York- 
shire, Jonathan  Buxton  objected  to  Thomas  Betts  as  not  having  been  entitled  on  the 
last  day  of  July,  1861,  to  have  his  name  inserted  in  the  list  of  voters  in  the  township 
of  Sheffield,  for  the  said  west  riding. 

The  name  stood  on  the  copy  of  the  register  relating  to  the  said  township,  as 
follows  : — 


Christian  and  surname. 

Place  of  abode. 

Nature  of 
qualification. 

Place  in  township. 

Betts,  Thomas. 

Shrewsburv  Hospital, 
Sheffield. 

Freehold 
house. 

Shrewsbury  Hospital, 
Self,  occupier. 

[69]  Thomas  Betts  was  a  member  of  the  hospital  in  the  township  of  Sheffield 
founded  by  Gilbert,  Earl  of  Shrewsbury,  and  was  duly  elected  and  appointed,  and  as 
such  resided  in  separate  chambers  and  rooms  of  the  hospital,  pursuant  to  his  appoint- 
ment, under  the  trusts  and  constitutions  of  the  hospital,  hereinafter  set  forth  ;  which 
chambers  and  rooms  are  of  the  annual  value  of  40s.  and  upwards,  and  were  in  his 
bona  tide  occupation,  and  had  been  in  his  possession  for  six  calendar  months  next 
previous  to  the  last  day  of  July,  1861. 

By  virtue  of  this,  Thomas  Betts  claimed  to  have  his  name  inserted  and  retained 
on  the  list  of  voters  as  entitled  to  vote  for  the  west  riding  in  respect  of  an  equitable 
freehold  estate  in  a  house  whereof  he  was  seised  for  his  own  life,  pursuant  to  the  18th 
section  of  the  2  W.  4,  e.  45. 

(a)1  In  Bishop,  App.,  Helps,  lay.,  2  C.  B.  45,  1  Lutw.  Reg.  Gas.  353,  it  was  held  that 
the  provisions  of  s.  100  are  equally  applicable  to  notices  to  overseers,  directed  to  their 
usual  places  of  abode,  as  provided  by  s.  101. 

(it)-  The  rule  has  of  late  invariably  been  not  to  give  costs  to  the  appellant  in  any 
case.  See  Scott's  Costs,  2nd  edit.  232  n.,  where  the  rule  is  stated  with  tolerable 
accuracy. 
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The  hospital  of  Gilbert,  Earl  of  Shrewsbury,  situate  in  the  said  township,  was 
founded  under  the  following  circumstances,  and  governed  by  the  trusts  and 
constitutions  following  : — ■ 

Gilbert,  Earl  of  Shrewsbury,  by  his  will,  bearing  date  in  May,  14  Jac.  1,  devised 
to  the  executors  thereof  all  his  manors,  lands,  tenements,  and  hereditaments  whereof 
he  was  seised  of  any  estate  of  inheritance  in  fee-simple,  in  possession,  remainder,  or 
reversion  (with  certain  exceptions),  to  pay  funeral  expenses,  debts,  and  legacies,  and 
the  residue  and  surplusage  to  his  executors,  their  heirs,  executors,  and  assigns.  And 
he  thereby  willed  and  appointed  an  hospital  to  be  founded  at  Sheffield  for  perpetual 
maintenance  of  twenty  poor  persons,  and  to  be  called  "The  hospital  of  Gilbert,  Earl 
of  Shrewsbury,"  and  the  same  to  be  endowed  with  such  revenues  and  possessions  as 
his  executors  should  think  tit,  not  being  under  2001.  a  year. 

This  will  was  proved  at  London  on  the  14th  of  May,  1616. 

[70]  In  the  year  1625,  the  great-grandson  of  the  above  testator,  whose  name  was 
Henry,  Earl  of  Norwich,  and  afterwards  Duke  of  Norfolk,  for  performing  the  will, 
erected  a  building  as  an  hospital  in  Sheffield,  and  placed  in  it  twenty  poor  persons, 
ten  men  and  ten  women ;  and,  in  the  year  1673,  made  certain  constitutions  in  writing 
for  the  government  of  the  said  hospital. 

By  these  constitutions  it  was  established  that,  in  the  said  hospital,  there  should 
be  fur  ever  one  governor  and  twenty  poor  persons, — ten  men  and  ten  women, — who 
should  give  themselves  to  the  service  of  God,  and  to  pray  for  the  prosperity  of  the 
noble  family  of  the  founder  and  his  posterity  ;  and  that  the  governor  and  every  of 
thuiu  should  enjoy  such  chambers,  rooms,  and  accommodations,  from  time  to  time,  for 
their  lives,  together  with  such  stipend  and  all  other  allowances  as  were  thereafter  to 
every  of  them  limited  and  appointed,  every  one  of  them  well  and  honestly  behaving  him 
or  herself  according  to  those  statutes,  constitutions,  and  ordinances.  And,  for  better 
preventing  of  idleness,  it  was  ordained  that  all  such  persons  as  were  or  should  be 
placed  in  the  said  hospital,  as  well  men  as  women,  should  dispose  themselves  to  some 
work  and  labour  according  to  their  abilities  and  health,  that  they  might  get  somewhat 
towards  their  better  maintenance,  and  might  in  some  measure  eat  their  own  bread, 
and  have  wherewithal  to  help  themselves  in  times  of  weakness  or  sickness.  The  men 
were  also  required  to  be  widowers  or  bachelors,  and  the  women  widows  or  maids  : 
and  both  to  be  three  score  years  of  age  or  upwards,  unless  dispensed  with  by  the 
authority  of  the  Earl  Marshal  of  England.  Their  mode  of  election,  in  the  case  of 
death  or  removal,  was  to  be  by  the  governor  and  three  assistants  named  in  the  con- 
stitutions, or  the  major  part  of  them,  presenting  the  names  [71]  of  two  persons  for 
every  void  place  to  the  Earl  Marshal  or  his  heirs,  together  with  a  certificate  of  their 
place,  condition,  and  behaviour;  and  to  that  end  the  said  earl  and  his  heirs  might 
elect  and  appoint  out  of  them  one  or  more  persons  in  the  then  vacant  place  or  places  ; 
and,  in  the  event  of  his  neglecting  to  do  so  for  six  weeks  after  due  notice,  then  the 
governor  and  his  assistants  should  till  up  the  vacancies  :  and  it  was  also  provided  that 
the  Earl  Marshal,  or  his  heirs,  might  make  choice  of  a  person  without  certificate.  The 
persons  to  be  elected  are  to  be  poor  indigent  people,  well  esteemed  of  for  godly  life 
and  conversation,  of  good  conditions,  peaceable,  and  quiet  amongst  their  neighbours, 
and  such  as  by  persons  of  honest  repute  shall  be  judged  tit  objects  for  this  charily  ; 
and,  if  it  so  happen  by  misinformation  or  mistake  that  any  person  or  persons  be  elected 
wanting  such  qualifications,  he  shall  marry  afterwards,  or  in  anywise  behave  themselves 
contrary  to  these  rules  and  constitutions,  he  shall  then  be  removed  and  expelled  by 
the  governor  and  assistants  for  the  time  being,  or  the  major  part  of  them,  and  another 
ohosen  in  his  place  and  room.  If  any  of  the  said  poor  persons  profanely  or  frequently 
'Mi  se  or  swear,  or  frequent  any  wine  tavern  or  ale-house,  or  remain  there  above  one 
hour  in  a  day,  or  lie  drunk,  or  any  otherwise  misbehave  themselves,  the  governor  and 
his  assistants  are  impowered  to  deduct  from  the  offender's  next  week's  allowance  one 
halt  for  the  first  offence,  one  whole  week's  allowance  for  the  second  offence,  and  two 
weeks'  allowance  for  the  third  offence.  If  he  be  incorrigible,  I  In'  governor  shall  lake 
from  him  his  gown  anil  badge,  and  he  shall  lie  tor  ever  expelled  and  removed  out  of 
the  said  hospital,  provided  that  the;  said  Earl  Marshal  or  his  hens  may  according  to 
their  will  and  pleasure,  by  Writing  under  his  or  their  hand,  restore  any  person  so 
expelled.  It  is  also  [72]  ordained  that  none  shall  lodge  with  any  of  the  poor  persons 
in  their  room  or  rooms,  or  be  admitted  to  inhabit  there,  upon  any  pretence  \\  ha  1  soever, 
unless  license  be  first  obtained  under  the  hand  of  the  said    Earl    Marshal   or   his   hens, 
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or  under  the  hands  of  the  governor  and  assistants,  or  the  major  part  of  them ;  but 
they  shall  be  helpful  one  to  another  according  to  their  strength  and  ability  as  in  charity 
they  ought,  provided  that  no  person  or  persons  be  thereby  hindered  from  helping  any 
of  the  aforesaid  poor  persons  in  the  day-time  when  occasion  requires  it ;  and  that  none 
of  the  said  poor  persons  shall  lodge  abroad,  wander,  nor  beg  alms  upon  any  pretence 
whatsoever,  upon  pain  of  expulsion.  The  constitutions  having  also  pointed  out  the 
qualifications  and  duties  of  the  governor  of  the  hospital,  and  his  salary  having  been 
named,  and  having  pointed  out  the  office  of  his  assistants,  provide  then  that  one  or 
more  of  them  shall  monthly  meet  with  the  governor  to  pay  the  governor  and  poor 
persons  of  the  said  hospital  their  allowances  respectively  according  to  such  proportions 
as  thereinafter  limited  and  appointed,  viz.  to  every  man  2s.  6d.  by  the  week,  and  to 
every  woman  the  like  sum  of  2s.  6d.  by  the  week,  and  to  every  one  in  due  season  two 
van-loads  of  pit  coals  for  one  year's  firing  ;  and  the  assistants  and  governor  are  likewise 
to  buy  clothing,  to  every  man  and  to  every  woman  one  purple  gown  in  seven  years,  and 
a  blue  one  every  two  years,  to  be  clothed  withal,  on  each  of  which  gowns  shall  be  worn 
a  silver  badge  with  the  arms  and  crest  of  the  family  of  the  founder ;  and  the  governor 
to  have  every  year  a  scarlet  gown.  The  persons  to  be  elected  are  to  be  taken  or  chosen 
out  of  the  town  or  parish  of  Sheffield,  if  any  person  can  therein  be  found  fit ;  the  poor 
tenants  thereabouts  of  the  said  Earl  Marshal  and  his  heirs  to  have  the  preference  before 
any  other  in  such  election,  if  duly  qualified  :  if  [73]  there  be  no  persons,  then  the  said 
Earl  Marshal  is  to  make  choice  of  any  person  qualified  in  any  place  or  out  of  any 
other  parish  where  the  said  Earl  has  any  lauds  descended  from  the  said  Gilbert,  Earl 
of  Shrewsbury. 

No  member  of  the  hospital  has  ever  been  expelled  under  the  operation  of  the  above 
constitutions. 

The  said  Henry,  Duke  of  Norfolk,  by  indenture  dated  23rd  of  November,  1806, 
granted,  released,  and  conveyed  certain  lands  and  tenements  in  the  counties  of  York 
and  Derby,  to  trustees  and  their  heirs,  in  trust  that  the  said  trustees  should  by  or  out 
of  the  yearly  rents  and  profits  of  the  said  land  and  hereditaments  maintain  and  keep 
the  said  house  and  building  of  the  hospital,  and  the  gardens  and  yards  thereunto 
belonging,  from  time  to  time,  for  ever,  as  need  or  occasion  should  be,  with  all  needful 
and  requisite  reparations,  and  should  provide  gowns  and  other  provisions  for  the  said 
governor  and  governess,  and  all  the  members  and  officers  of  or  belonging  to  the  said 
hospital  for  the  time  being,  for  ever,  according  to  the  said  constitutions. 

Power  to  appoint  new  trustees  was  created  by  the  above  deed,  which  power  was 
exercised  in  the  year  1693  by  indenture;  and  by  act  of  parliament  passed  in  the 
11  G.  1  (c.  xxxiii.),  the  trustees  then  surviving  were  declared  to  be  seised  of  the  trust 
lands  to  their  use  upon  trust  to  apply  the  rents  and  profits  and  accumulations  that  had 
arisen  in  enlarging  the  buildings  for  accommodating  additional  members  to  be  added 
to  the  hospital,  and  also  in  maintaining  and  keeping  the  house  and  building  of  the 
hospital,  and  the  gardens  and  yard  thereunto  belonging,  with  good  and  decent  order 
and  repair. 

It  was  also  enacted  that  the  governor  of  the  hospital  was  to  be  a  clergyman  of  the 
church  of  England,  and  elected,  appointed,  and  displaced  for  any  misfeazance  or  neglect 
of  duty,  in  the  same  manner  as  the  govern-[74]-ors  of  the  said  hospital  are  elected  and 
displaced  according  to  the  said  constitutions. 

Under  the  powers  of  this  act  of  parliament,  it  was  provided  that  the  number  of 
poor  persons  that  should  be  added  to  the  then  existing  number  of  poor  persons 
members  of  the  hospital  should  not  be  less  than  four  men  besides  the  governor  and 
other  poor  men,  and  not  less  than  four  poor  women  besides  the  then  present  poor 
women  ;  and  that  as  many  more  should  be  added  to  the  number  from  time  to  time 
as  the  revenues  of  the  hospital  for  the  time  being  would  extend  to  make  provision  for 
according  to  the  constitutions  made  for  the  then  existing  members,  so  that  a  surplus 
of  revenue  be  left  sufficient  to  bear  the  expenses  of  the  repairs  and  other  necessary 
expenses  relating  to  the  hospital.  And  by  this  act  it  was  further  provided  that 
nothing  in  it  should  extend  to  take  away  or  invalidate  any  powers  belonging  to  the 
Duke  of  Norfolk  and  his  heirs,  as  heirs  of  the  founders  of  the  hospital,  which  he  might 
claim,  use,  or  exercise  by  virtue  of  the  constitutions  of  the  hospital ;  and  that  the  said 
duke  and  his  heirs  should  for  ever  thereafter  exercise  such  power,  so  as  the  execution 
thereof  did  not  lessen  the  revenues  of  the  hospital,  nor  the  number  of  poor  persons 
therein  or  to  be  therein. 
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The  number  of  members  of  the  hospital  had  become  subsequently  increased  to 
thirty-six  by  the  increase  of  the  accumulated  surplus  revenues,  until  the  year  1 7G7, 
when  a  flood  destroyed  part  of  the  hospital ;  and,  from  the  destruction  and  the  expense 
attending  its  restoration,  the  numbers  were  after  that  time  reduced  to  twenty-seven, 
and  the  original  constitutions  were  lost ;  in  consequence  of  which  circumstances  another 
act  of  parliament  was  passed  in  the  10  G.  3  (c.  lviii.),  for  explaining  and  amending  the 
last  act,  and  for  enlarging  the  powers  contained  in  the  [75]  said  act,  and  for  further 
purposes  ;  and,  for  establishing  the  constitutions,  a  copy  of  the  original  was  declared  to 
be  such  as  bound  the  hospital,  and  was  made  a  schedule  to  the  act. 

The  powers  for  applying  the  accumulated  revenues  to  the  restoration  of  the  hospital, 
and  for  restoring  the  number  of  its  members  were  thereby  granted ;  and  increased 
allowance  given  to  the  members,  amounting  in  the  whole  to  a  weekly  sum  of  3s.  6d.  a 
piece  for  each  poor  member  of  the  hospital. 

It  was  also  stated  that  the  amending  and  explaining  the  former  act  might  in 
many  respects  be  highly  beneficial  to  the  charity,  and  be  conformable  to  the  original 
intentions  of  the  founder  of  the  hospital.  The  reservation  of  the  powers  of  the  Duke 
of  Norfolk  is  therein  repeated,  so  that  their  exercise  did  not  lessen  the  revenues  of 
the  hospital. 

The  trust-estates,  including  the  land  and  hospital  of  Gilbert,  Earl  of  Shrewsbury, 
have  from  time  to  time  been  conveyed  and  transferred  to  new  trustees,  in  trust, 
under  powers  of  the  acts  of  parliament  in  that  behalf,  for  the  said  hospital,  and 
according  to  the  original  constitutions  ;  and,  as  the  rents  and  revenues  have  increased 
in  value,  additions  to  the  hospital  and  to  the  number  of  its  members  elected  under 
the  constitutions  have  been  sanctioned  and  made  by  the  Duke  of  Norfolk  for  the 
time  being. 

For  the  respondent  it  was  contended  that,  on  the  authority  of  the  case  of  Simjtson, 
App.,  Wilkinson,  Eesp.,  8  Scott,  N.  R.  814,  7  M.  &  G.  50,  1  Lutw.  Reg.  Cas.  168,  he  had 
such  an  equitable  estate  of  freehold  for  life  in  his  chambers  and  rooms,  the  legal  estate 
of  which  was  vested  in  trustees  of  the  hospital,  as  entitled  him  to  vote  and  retain  his 
name  and  qualification  on  the  list  of  voters  for  the  west  riding  of  Yorkshire. 

For  the  appellant  it  was  insisted  that,  on  the  [76]  authority  of  the  case  of  Heartlcy, 
App.,  Banks,  Besp.,  ante,  vol.  v.,  p.  40,  the  respondent  was  not  the  owner  of  an  equitable 
freehold  so  as  to  confer  a  qualification  to  vote  as  claimed  ;  but  that  his  interest  in  his 
chambers  and  rooms  in  the  hospital  building  was  that  of  an  occupier  of  part  of  the 
benefits  of  the  charity,  and  a  residence  in  the  hospital,  which  did  not  make  him  the 
equitable  freehold  owner  of  a  house  and  chambers,  or  justify  the  conclusion  that  it 
gave  him  a  right  to  vote. 

The  revising-barrister  retained  the  name  of  the  respondent  on  the  register,  on  the 
ground  contended  for  by  him. 

The  names  of  thirteen  other  claimants,  members  of  the  same  hospital,  for  the  like 
qualification,  were  objected  to  for  the  same  reason,  and  retained  on  the  list  on  the  same 
ground  ;  and,  notice  of  appeal  in  all  the  cases  being  given,  the  appeals  were  consolidated, 
and  were  to  depend  on  this  case. 

"Statutes,  constitutions,  and  ordinances  made  and  established  A.D.  1G73,  by  the 
Right  Hon.  Henry  Earl  of  Norwich,  Earl  Marshal  of  England,  for  the  good  govern- 
ment of  the  Hospitall  at  Sheffield,  in  the  county  of  York,  built  by  him  in  pursuance 
of  and  according  to  the  will  and  charitable  intention  and  direction  of  the  Right  Hon. 
Gilbert  late  Earl  of  Shrewsbury,  deceased,  great  grandfather  of  the  said  Earl  Marshal, 
as  follovveth : — 

"It  is  ordained  and  established  that,  in  the  said  Hospitall,  there  shall  be  for  ever 
one  governour  and  twenty  poor  persons,  ten  men  and  ten  women,  who  shall  give 
themselves  to  the  service  of  God,  and  to  pray  for  the  prosperity  of  the  noble  family 
of  the  founder  and  his  posterity  ;  and  that  the  governour  and  every  of  them  shall 
enjoy  such  chambers,  rooms,  and  accommodations,  from  time  to  time,  for  their  lives, 
together  with  such  stipend  and  all  other  allowances  as  [77]  are  hereafter  to  every  of 
them  limited  and  appointed;  every  one  of  them  well  and  honestly  behaving  him  or 
herself  according  to  these  statutes,  constitutions,  and  ordinances: 

"And,  for  the  well  government  of  the  said  Hospitall,  the  said  Ear!  Marshal  of 
England  and  his  heires  shall  from  time  to  time  nominate  and  appoint  a  governour  of 
the  said  Hospitall,  who  shall  so  continue  for  his  life,  unless  the  said  earl  or  his  heirs 
shall  nominate  and  appoint  any  other  governour  to  succeed  therein  ;  and  that  Thomas 
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Chappell,  gent.,  deputy-steward  of  the  courts  of  the  said  Earl  Marshal  for  the  time 
being,  Francis  Batcliff,  gent.,  bailiff  of  the  manor  of  Sheffield  for  the  time  being,  John 
Eyre,  collector  of  the  rents,  profitts,  and  issues  belonging  to  the  said  Hospitall  for  the 
time  being,  and  their  successors  in  the  said  employments  (or  such  others  as  the  said 
Earl  Marshal  of  England  or  his  heirs  appoint),  shall  be  hereafter  assistants  to  the 
governour  in  disposall  of  the  revenues  of  the  said  Hospitall  in  such  sort  as  is  here- 
after appointed  :  which  said  governour  shall  yearly  receive  out  of  the  revenues  of  the 
said  Hospitall  for  his  own  maintenance  131.  of  current  moneys  of  England  and  four 
waineloades  of  coals,  and  every  of  the  said  assistants  20s.  yearly,  for  their  care  and 
services,  which  assistants  are  from  time  to  time  to  help  the  governour  as  occasion 
requires,  and  particularly  at  such  time  and  termes  in  the  year  when  the  receiver  of 
the  rents  and  profitts  of  the  Hospitall  shall  pay  the  same  ;  and  they  are  hereby 
appointed  upon  receipt  thereof  to  see  it  laid  up  in  the  treasury  house  or  other  place 
in  the  said  Hospitall  from  time  to  time  as  they  shall  receive  the  same ;  and  one  or 
more  of  them  shall  monthly  meet  with  the  governour  on  the  first  Tuesday  of  every 
month,  in  the  afternoon,  in  the  hall  of  the  said  Hospitall,  to  pay  the  governour  and 
poor  persons  of  the  said  Hospitall  their  allowances  [78]  respectively,  according  to  such 
proportions  as  are  hereafter  limited  and  appointed,  out  of  the  moneys  remaining  in 
the  said  treasure  house,  to  witt,  to  every  man  2s.  6d.  by  the  week,  and  to  every  woman 
the  like  sum  of  2s.  6d.  by  the  week,  and  to  every  one  in  due  season  two  waine-loads 
of  pitt-coals  for  one  whole  year's  firing.  The  assistants  aforesaid,  shall  also,  from  time 
to  time,  advise  and  assist  the  governour  in  buying  such  clothing,  in  such  manner  as 
shall  be  hereafter  directed,  to  wit,  to  every  man  and  to  every  woman  one  purple 
gown  in  seven  years,  for  festival  days,  and  a  blew  one  every  two  years,  to  be  cloathed 
withall ;  and  the  governour  to  have,  every  year,  a  new  scarlett  gown  ;  upon  each  of 
which  gown  shall  be  ever  worn  a  silver  badge  with  the  arms  or  crest  of  the  family  of 
the  founder : 

"  And  it  is  further  ordained  that  four  ledger  or  register  books  shall  be  kept,  that 
is  to  say,  the  governour  shall  keep  one,  and  each  of  the  three  assistants  one,  wherein 
shall  be  entered  and  registered  every  member  of  the  Hospitall,  after  the  regular 
election  of  him  or  her,  with  the  days  and  years  of  their  several  admittances  ;  and, 
upon  the  death  or  removall  of  anj?  of  the  said  poor  persons,  there  shall  be  an  entrance 
made  when  the  same  doth  happen,  to  the  end  and  purpose  that  some  other  person 
or  persons  may  be  chosen  and  appointed  in  the  place  or  places  of  such  person  or  persons 
so  deceased  or  removed ;  and  there  shall  be  likewise  entered  in  the  same  books  an 
inventory  of  all  iron,  brass,  pewter,  or  any  other  moveable  goods  belonging  to  the  said 
Hospitall  as  shall  be  at  first  bought  in  and  from  time  to  time  bought  and  renewed  ; 
and  they  shall  likewise  enter  from  time  to  time  in  the  same  books  what  moneys  shall 
be  yearly  received,  and  how  the  same  hath  been  disbursed  ;  and,  at  the  end  of  every 
year  (which  shall  be  accompted  to  begin  and  end  allways  at  the  feast  of  the  Annuncia- 
tion of  our  Blessed  [79]  Lady  the  Virgin  Mary),  and,  on  due  examination  of  all 
receipts  and  disbursements,  and  the  accompt  perfected,  the  said  governour  and  assis- 
tants shall  set  down  at  the  foot  of  the  said  acompt  what  money  remaiueth  then  in  the 
treasury,  and  subscribe  their  names  thereunto : 

"  It  is  ordained  that  the  governour  for  the  time  being  shall  be  a  man  of  an  honest 
life  and  conversation,  religious,  grave,  and  discreet,  and  fitt  to  govern  the  said  poor 
persons  and  look  to  the  affairs  of  the  said  Hospitall,  able  to  read,  write,  and  cast  up 
accounts,  a  single  man,  of  forty  years  or  upwards  ;  and  if,  after  his  being  placed  in 
the  said  Hospitall  or  house,  he  shall  marry,  then  his  place  to  be  void,  ipso  facto,  unless 
it  be  dispensed  withall  by  the  said  earl  or  his  heirs  by  writing  under  their  hand : 

"  It  is  ordained  that  there  shall  be  twenty  poor  persons,  ten  men  and  ten  women ; 
the  men  widowers  or  batchelors,  the  women  widows  or  maides  ;  the  men  and  women 
to  be  three  score  years  of  age  or  upwards,  unless  any  of  them  shall  be  particularly 
dispensed  withall  by  the  said  Earl  Marshal  of  England  or  his  heirs  :  and,  for  the 
electing  of  any  of  them,  the  governour  and  three  assistants,  or  the  major  part  of 
them,  shall,  upon  the  death  or  removall  of  every  person  or  persons,  present  the  names 
of  two  persons  for  every  void  place  to  the  said  Earl  Marshal  or  his  heirs,  together  with 
a  certificate  of  their  place,  condition,  and  behaviour,  and  to  that  end  and  purpose  the 
said  Earl  or  his  heirs  may  elect  and  appoint  out  of  them  one  or  more  person  or  persons 
in  the  then  vacant  place  or  places  of  the  said  Hospitall.  But,  if  it  so  happen  that  the 
said  Earl  or  his  heirs  neglect  or  fail  to  choose  or  appoint  one  or  more  within  the  space 
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of  six  weeks  after  due  notice  given  to  him  or  them  as  aforesaid,  that  then  the 
governour  for  the  time  being  and  the  three  assistants  for  the  time  [80]  being,  or  the 
major  part  of  them,  shall  elect  and  till  up  the  vacancie  or  vacancies.  Provided  always, 
that  the  said  Earl  Marshal  or  his  heirs  shall,  at  their  good  will  and  pleasure,  upon  any 
vacancie  or  vacancies,  when  he  or  they  shall  think  fit,  make  choice  of  any  person  or 
persons  qualified  according  to  these  statutes,  without  certificate,  to  be  a  member  or 
members  of  the  said  Hospitall : 

"  It  is  further  ordained  that  the  persons  to  be  elected  shall  be  taken  or  chose  out 
of  the  town  or  parish  of  Sheffield,  if  any  person  can  therein  be  found  fitt :  the  poor 
tenants  thereabouts  of  the  said  Earl  Marshal  and  his  heirs  to  have  the  preference 
before  any  other  in  such  election,  if  duly  qualified  ;  but,  if  it  so  happen  that  there  be 
no  persons  in  the  aforesaid  town  and  parish  capable  of  such  place  according  to  these 
statutes,  then  the  aforesaid  Earl  Marshal  or  his  heirs  may  make  choice  of  any  person 
or  persons  qualified  according  to  these  statutes  in  any  place  or  out  of  any  other  parish 
where  he  the  said  Earl  or  his  heires  hath  any  lands,  tenements,  or  hereditaments, 
discended  to  him  from  Gilbert  late  Earl  of  Shrewsbury  : 

"The  persons  to  be  elected  shall  be  poor  indigent  people,  well  esteemed  of  for 
godly  life  and  conversation,  of  good  conditions,  peaceable  and  quiet  amongst  their 
neighbours,  and  such  as  by  persons  of  honest  repute  shall  be  judged  fitt  objects  of  this 
charity  :  but,  if  it  so  happen,  by  misinformation  or  mistake,  that  any  person  or  persons 
be  elected  wanting  such  qualifications  are  in  and  by  these  statutes  required,  or  shall 
afterwards  marry,  or  in  anywise  behave  themselves  contrary  to  these  rules  and  con- 
stitutions, that  then  every  such  person  or  persons  so  admitted  shall  be  removed  and 
expelled  by  the  governour  and  assistants  for  the  time  being,  or  the  major  part  of  them, 
and  [81]  another  chosen  in  the  place  and  room  of  the  person  or  persons  so  displaced  : 

"And  it  is  also  ordained,  for  the  better  preventing  of  idleness,  that  all  such  person 
or  persons  as  are  or  shall  be  placed  in  the  said  Hospitall,  as  well  men  as  women,  shall 
dispose  themselves  to  some  work  and  labour,  according  to  their  abilitys  and  health, 
that  they  may  gett  somewhat  towards  their  better  maintenance,  and  may  in  some 
measure  eat  their  own  bread,  and  have  wherewithal  to  help  themselves  in  time  of 
weakness  or  sickness : 

"  It  is  also  ordained  that  none  shall  lodge  with  any  of  the  poor  persons  in  their 
roome  or  roomes,  or  be  admitted  to  inhabitt  there,  upon  any  pretence  whatsoever, 
unless  licence  be  first  obtained  under  the  hand  of  the  said  Earl  Marshal  or  his  heires, 
or  under  the  hands  of  the  governour  and  assistants,  or  the  major  part  of  them ;  but 
they  shall  be  helpfull  one  to  another,  according  to  their  strength  and  ability,  as  in 
charity  they  ought.  Provided  that  no  person  or  persons  be  hereby  hindered  from 
helping  any  of  the  aforesaid  poor  persons  in  the  day-time,  when  occasion  requires  it ; 
and  that  none  of  the  said  poor  persons  shall  lodge  abroad,  wander,  nor  begg  almes, 
Upon  any  pretence  whatsoever,  upon  pain  of  expulsion  : 

"It  is  also  further  ordained  that  the  aforesaid  Scarlett  gown  and  badge  every  year 
allowed  unto  the  governour,  upon  his  death  or  removal  shall  go  to  his  successor;  and 
that,  in  like  manner,  the  respective  gowns  and  badges  of  all  the  poor  shall  be  delivered 
by  the  governour  to  such  person  and  persons  as  shall  from  time  to  time  succeed  in 
their  places;  and  that,  in  the  year  wherein  they  have  no  gowns,  two  shirts  for  every 
of  the  men  and  two  smocks  for  every  of  the  women,  shall  be  provided  and  delivered 
out  of  the  re-[82] -maining  yearly  allowance  appointed  towards  the  maintenance  of  the 
Hospitall  aforesaid  : 

"It  is  also  ordained  that,  if  any  of  the  said  poor  persons  do  prophainly  or 
frequently  curse  or  swear,  or  frequent  any  wine  tavern  or  alehouse,  or  remain  there 
above  the  space  of  one  hour  in  a  day,  or  be  drunk,  or  any  otherwise  misbehave  them- 
selves, that  then  the  said  governour  and  assistants,  or  the  major  part  of  them,  are 
hereby  impowered  to  deduct  from  him  or  her,  for  the  first  offence,  the  half  of  their 
next  week's  allowance,  which  forfeiture  shall  be  laid  out  in  bread,  and  lie  divided 
equally  amongst  the  residue  of  the  poor  in  the  said  Hospitall;  and  for  the  second 
offence,  one  whole  week's  allowance  ;  and  for  the  third,  two  weeks'  allowance,  all  to 
be   disposed  of   as  aforesaid  :   and  so   for  every  oU'euce,  after   the    like   punishment,  so 

often  as  the  party  shall  offend.  But, if  it  shall  happen  that  the  said  person  or  persons 
so  offending  be  incorrigible,  and  do  not   reform  their  lives,  then  the  governour  shall 

take  from  them  their  gowns  and  badges,  and  they  shall  be  for  ever  expelled  and 

amoved  OUt  of  the  said  Hospitall;;  and  the  person  or  persons  so  expelled  and  amoved, 
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with  his  or  her  several  offences,  shall  be  entered  and  registered  in  all  the  four  afore- 
said register  books.  Provided  that,  notwithstanding  any  such  expulsion  by  the  said 
governour  and  assistants,  that  the  said  Earl  Marshal  or  his  heirs  may  according  to 
their  will  and  pleasure,  by  writing  under  his  or  their  hand,  restore  any  person  or 
persons  so  expelled  as  aforesaid  : 

"  And  it  is  further  ordained  and  established  that,  whatsoever  sum  or  sums  of 
money  shall  at  the  end  of  any  year  remain  over  and  above  the  necessary  disburse- 
ments herein  and  hereby  appointed  to  be  disburst  and  laid  out,  shall  be  by  the 
governour  and  assistants  for  the  time  being  put  into  the  common  treasury  as  [83] 
aforesaid  ;  and,  whensoever  it  shall  be  found  that  there  remaiitin  the  said  treasury,  all 
necessary  charges  aforesaid  being  defrayed,  and  all  charges  of  pen,  ink,  and  paper, 
above  the  sum  of  1001.,  that  then  all  such  overplus  money  exceeding  the  sum  of  1001. 
aforesaid  shall  be  equally  distributed  amongst  the  poor  persons  in  the  said  Hospitall 
according  to  the  proportion  of  their  allowance  : 

"  And  it  is  also  ordained  and  established  that  whatsoever  household  stuff,  utensils, 
or  goods  of  any  kind  doth  or  shall  of  right  belong  to  any  room  or  roomes  there,  shall 
at  the  death  of  every  poor  person  or  persons  be  there  left  and  remain  for  the  use  of  his 
or  her  successor  or  successors ;  and  the  governour  of  the  said  Hospitall  for  the  time 
being  is  hereby  required  to  see  that  nothing  be  removed,  sold,  or  otherwise  imbezzled 
out  of  the  rooms  aforesaid  but  what  is  truly  and  properly  their  own,  but  that  every 
year  all  the  said  goods  be  repaired  and  so  kept  and  left  in  good  order  as  he  the  said 
governour  shall  think  fitt. 

"  And  it  is  further  ordained,  that  at  all  times  when  the  service  of  Almighty  God, 
prayers,  or  reading  of  the  Holy  Scriptures  are  performed,  used,  or  read,  either  in  the 
common  hall  or  chappel  of  the  said  Hospitall  by  any  person  or  persons  thereunto 
appointed  by  the  said  Earl  Marshal  or  his  heirs,  every  person  belonging  to  the  said 
Hospitall,  being  a  member  of  the  same,  may  resort  to  the  place  or  places  when  their 
health  permitts,  for  the  good  of  their  soul,  and  to  pray  for  themselves  and  the  family 
of  the  honorable  founder :  And,  when  any  of  the  said  person  or  persons  members  of 
the  said  Hospitall  shall  die,  the  governour  and  assistants  shall  order  and  appoint  that 
they  have  decent  buriall,  and  that  all  the  poor  persons  belonging  to  the  said  Hospitall 
who  are  able  to  go  shall  attend  and  follow  the  corpse  of  the  [84]  deceased  party  in 
their  best  gowns,  two  by  two,  to  the  grave  or  place  of  burial,  behaving  themselves 
soberly  and  gravely,  as  beseemes  so  solemne  an  occasion  : 

"  And  it  is  further  ordained,  that  the  said  Earl  Marshal  and  his  heirs,  auy  thing 
herein  to  the  contrary  notwithstanding,  doth  reserve  a  power  to  himself  and  his  heirs 
for  ever  to  alter,  dispense,  or  repeale,  at  his  or  their  wills  and  pleasures,  any  of  these 
statutes,  constitutions,  and  ordinances,  and  to  add  such  new  ones  from  time  to  time  as 
he  or  they  shall  in  his  and  their  wisdom  think  fitt,  for  the  better  government  of  the 
said  Hospitall :  Provided  always  that  neither  the  said  Earl  nor  his  heirs  shall  divert 
or  diminish  any  part  of  the  2001.  paid  clear  yearly  revenue  appointed  for  the  main- 
tenance of  the  said  Hospitall : 

"  And  it  is  also  ordained,  that  these  statutes,  constitutions,  and  ordinances  be 
hung  up,  and  placed  in  the  common  hall  of  the  said  Hospitall,  and  that  the  governour 
of  the  said  Hospitall  shall  there  read  the  same  four  times  in  the  year,  viz.  upon  the 
eve  of  Lady  Day,  Midsummer  Day,  Michaelmas  Day,  and  Christmas  Da}',  in  the 
presence  and  hearing  of  all  the  poor  persons  belonging  to  the  said  Hospitall,  that  they 
may  not  pretend  ignorance  when  they  have  committed  offences,  and  that  they  may 
likewise  know  where  to  appeal,  if  they  have  been  injured  or  unjustly  dealt  withall : 

"  Lastly,  it  is  ordained,  in  case  any  controversie  or  difference  shall  arise  amongst 
any  of  the  poor  persons,  that  the  governour  shall  use  his  best  endeavour  to  reconcile 
the  same ;  and,  in  case  of  difficulty,  to  crave  the  aid  of  his  assistants,  and  settle  the 
same ;  and,  if  any  of  the  said  poor  persons  shall  have  any  just  cause  of  complaint 
against  the  governour  or  assistants,  they  may  make  their  application  by  petition  or 
otherwise  to  the  said  Earl  Marshal  or  his  heirs  for  relief  therein." 

[85]  Pickering,  Q.  C,  for  the  appellant.  The  contention  between  the  parties  on 
this  appeal  is,  whether  the  facts  bring  the  case  within  the  principle  laid  down  in 
Simpson,  App.,  Wilkinson,  Besp.,  8  Scott,  N.  K.  814,  7  M.  &  G.  50,  1  Lutw.  Peg.  Cas. 
168,  or  within  that  of  Heartley,  App.,  Banks,  Besp.,  5  C.  B.  (N.  S.)  40.  It  is  submitted 
that  the  inmates  of  this  charitable  foundation  have  no  such  interest  in  the  rooms 
occupied  by  them  as  to  entitle  them  to  be  registered,  but  that  their  occupation  is 
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only  subservient  to  the  charity.     The  right  of  freeholders  to  vote  for  a  county  is 
based  upon  the  statue  8  H.  6,  c.  7,  which,  reciting  that,  "  the  election  of  knights  of 
shires  to  come  to  the  parliaments  of  our  lord  the  King  in  many  counties  of  the  realm 
of  England  have  now  of  late  been  made  by  very  great,  outrageous,  and   excessive 
number  of  people  dwelling  within  the  same  counties  of  the  realm  of  England,  of  the 
which  most  part  was  of  people  of  small  substance  and  of  no  value,  whereof  every  of 
them  pretended  a  voice  equivalent  as  to  such  elections  to  be  made  with  the  most 
worthy  knights   and    esquires    dwelling   within  the  same  counties,"  &c,  provides, 
Ordains,  and  establishes  "that  the  knights  of  the  shires  to  be  chosen  within  the  same 
realm  of  England  to  come  to  the  parliaments  of  our  lord  the  King  hereafter  to  be 
holdeu,  shall  be  chosen  in  every  county  of  the  realm  of  England  by  people  dwelling 
and  resident  in  the  same  counties,  whereof  every  one  of  them  shall  have  free  land  or 
tenement  to  the  value  of  40s.  by  the  year  at  the  least  above  all  charges."     There  is 
no  case  precisely  in  point :  but  all  the  observations  in  the  judgment  of  the  court  in 
Hearthy,  App.,  Banks,  Besp.,  apply  with  equal  force  here.     The  whole  foundation  of 
the  party's  claim  to  vote  arises  out  of  the  eleemosynary  character  of  the  institution. 
His  occupation  is  not  that  of  owner.     He  cannot  let  or  assign  his  rooms,  nor  could 
he  mortgage  his  interest  in  them :    he  cannot  [86]  even  go  out  of  them  without 
forfeiting  his  claim  to  participate  in  the  funds  of  the  foundation.     In  Simpson,  App., 
H'llkinscm,  Besp.,  there  were  no  intervening  trustees :  the  bedesmen  were  in  the  actual 
legal  possession  of  the  property.     The  ordinances  here  are  altogether  incompatible  with 
the  freehold  being  in  these  poor  people.      They  are  subject  to  arbitrary  amotion  for 
certain  offences.      The  allotment  of  chambers  and  the  general   government  of  the 
inmates  are  very  analogous  to  the  statutes  for  the  government  of  the  military  knights 
of  Windsor,  which  are  set  out  in  Hearthy,  App.,  Banks,  Besp.     In  giving  judgment  in 
that  case,  Cockburn,  C.  J.,  says  :  "  Whether  the  interest  of  these  parties  in  the  benefits 
of  the  charity  be  a  freehold  interest  or  not,  we  are  of  opinion  that  there  is  no  such 
estate  or  interest  in  these  houses  as  can  properly  be  deemed  an  ownership.     The  legal 
estate  is  plainly  in  the  dean  and  canons  of  Windsor;  and,  though  they  may  be  bound 
to  allow  the  knights  to  occupy  these  houses,  yet  it  appears  that  the  dean  and  canons 
have  power  and  authority  to  impose  such  restrictions  on  the  enjoyment'  as  to  divest 
the  occupation  of  the  character  of  ownership.     The  knights  cannot  let  their  houses, 
in  the  whole  or  in  part,  nor  even  receive  inmates  or  guests  therein,  except  with  the 
assent  and  sanction  of  the  dean  and  canons.     The  language,  too,  of  the  grant,  and  of 
the  statutes  of  the  institution,  speaks  of  the  houses  or  rooms  of  the  knights  (for,  both 
terms  are  used,)  in  language  inconsistent  with  the  idea  of  ownership.     Their  residences 
are  termed  rooms  or  lodgings  ;  and  in  one  place  the  occupation  is  termed  a  '  commodity.' 
The  knights  arc  placed  under  the  control  and  authority  of  the  dean  and  canons,  and 
are  moreover  subjected  to  a  number  of  minute  regulations   which   shew  that  this 
institution  is  altogether  of  an  eleemosynary  character,  and  that  the  occupation  of  their 
residences  [87]  was  subordinate  to  the  general  objects  and  purposes  of  the  charity." 
It  is  impossible  to  distinguish  that  case  from  the  present. 

Hannen,  for  the  respondent.  The  sole  question  is,  whether  or  not  the  occupiers  of 
rooms  in  this  hospital  have  an  equitable  freehold.  Their  appointment  is  for  life  :  and 
they  can  only  be  removed  for  certain  offences.  If  they  take  a  freehold  interest,  the 
fact  of  this  being  a  charitable  foundation  does  not  prevent  the  parties  from  acquiring 
the  franchise :  the  disqualification  by  reason  of  the  receipt  of  alms  imposed  by  the 
3(ith  section  of  the  2  W.  4,  c.  45  (a),  applies  only  to  borough  voters.  The  legislature 
may  have  had  good  reasons  for  making  that  distinction  between  borough  and  county 
voters.  [Williams,  J.  I  perceive  that  my  late  Brother  Maule,  in  the  course  of  the 
argument  in  Simpson,  App.,  Wilkinson,  Besp.,  says:  "It  would  be  singular  if  the  very 
thing  that  gives  these  parties  their  qualification  should  be  held  to  disqualify  them. "J 
The  same  Learned  judge,  in  giving  judgment,  says:  "  These  bedesmen  aro  not,  like 
the  claimants  in  the  last  case," — l)aiis,  App.,    H'wblintjttm,  l!es/>.,  N  Scott,  N.  R.  SOT, 

(a)  "No  person  shall  bo  entitled  to  be  registered  in  any  year  as  a  voter  in  tho 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for  any  city  or 
borough  who  shall  within  twelve  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year  have  received  parochial  relief  or  other  alms  which  by  tho  law  of 
parliament  now  disqualify  from  voting  in  the  election  of  members  to  serve  in 
parliament." 
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7  M.  &  G.  37,  1  Lntw.  Eeg.  Cas.  159, — "liable  to  arbitrary  amotion,  and  therefore 
they  have  such  an  estate  as  to  entitle  them  to  vote."  [Williams,  J  You  must  make 
out  that  these  parties  could  sustain  a  bill  in  equity  to  compel  the  governor  and 
assistants  to  put  them  in  possession  of  the  parti-[88]-cular  rooms.]  When  once  they 
have  been  assigned  to  them.  The  whole  constitution  of  the  order  of  military  knights 
of  Windsor  was  elaborately  discussed  in  the  House  of  Lords,  in  The  Attorney-General 
v.  The  Lean  and  Canons  of  Windsor,  30  Law  J.,  Ch.  529,  where  it  was  held  that  the 
lands,  and  consequently  the  increased  rents,  were  vested  in  the  dean  and  canons,  and 
that  the  poor  knights  were  not  to  be  considered  as  cestuis  que  trust.  Heartlcy,  App., 
Banks,  Resp.,  therefore,  will  not  govern  the  decision  of  this  case  ;  but  Simpson,  App'.t 
Wilkinson,  Resp.,  must.  The  facts  of  that  case  were  these : — Burleigh  Hospital  is  a 
freehold  building,  divided  into  rooms,  each  of  which  is  of  the  annual  value  of  41.,  and 
is  separately  inhabited  by  a  "bedesman,"  appointed  under  certain  rules.  Each  bedes- 
man keeps  the  key  of  his  own  room,  and  the  successor  of  each  deceased  bedesman 
occupies  the  same  room  as  did  his  predecessor.  No  charter,  deed,  or  other  document 
relating  to  the  foundation  could  be  discovered.  The  ordinances  referred  to  certain 
feoffees  and  their  heirs,  but  none  were  known.  By  these  rules,  which  bore  date  the 
20th  of  August,  1597,  it  was  amongst  other  things  provided  that  none  was  to  be 
admitted  who  was  leprous,  a  drunkard,  adulterer,  &c,  and  that  any  one  so  afflicted, 
or  guilty  of  any  of  the  offences  specified,  should  be  displaced  ;  but  there  was  no 
instance  on  record  of  a  bedesman  having  ever  been  displaced.  The  bedesmen  having 
claimed  to  be  entitled  to  vote  for  the  county  in  respect  of  their  several  interests,  the 
revising-barrister  decided  that  a  legal  foundation  might  be  presumed,  not  necessarily 
investing  the  claimants  with  a  corporate  character,  and  that  they  were  respectively 
entitled  to  a  separate  freehold  estate  in  their  rooms  respectively.  And  the  court  held 
that  his  conclusion  was  right  in  point  of  law,  and  warranted  by  the  facts.  [Williams,  J. 
The  difficulty  I  feel  is  this.  Looking  at  the  whole  [89]  of  the  constitutions,  it  appears 
that  the  trustees  are  to  keep  the  premises  in  repair,  and  are  to  appoint  the  residences 
and  stipends  to  the  inmates.  That  does  not  give  the  recipients  of  the  charity  the 
freehold.  Suppose  the  trustees  chose  to  alter  the  residence,  who  would  have  a  right 
to  object?]  None  of  the  rules  are  inconsistent  with  the  appointees  taking  an  estate 
for  life.  A  lease  for  life  or  years,  with  a  condition  that  the  lessee  shall  not  grant 
over  his  estate,  or  let  the  land  to  any  other  person,  is  good  :  Co.  Litt.  204  a.,  223  b. ; 
Cruise  Dig.  vol.  2,  p.  7,  s.  34.  So,  "  where  a  man  makes  a  lease  to  a  woman  quamdiu 
casta  vixerit ;  or,  where  a  man  makes  a  lease  for  life  to  a  widow,  si  tamdiu  in  pura 
viduitate  vixerit:"  Cruise,  Dig.  vol.  2,  p.  37,  s.  65.  Again,  in  Cruise,  Dig.  vol.  1, 
p.  102,  s.  7,  it  is  said  that,  "if  an  estate  be  given  to  a  woman  dum  sola  fuerit,  or 
durante  viduitate,  or  to  a  man  and  woman  during  coverture,  or  as  long  as  the  grantee 
shall  dwell  in  a  particular  house ;  in  all  these  cases  the  grantees  have  estates  for  life, 
determinable  upon  the  happening  of  these  events."  Here,  a  set  of  apartments  is 
assigned  to  each  inmate  on  his  or  her  election  :  and  the  appoinment,  being  without 
any  limit  as  to  duration,  must  necessarily  be  an  appointment  for  life. 

Pickering,  in  reply.  The  occupation  of  the  rooms  by  these  poor  persons  is  purely 
and  strictly  of  an  eleemosynary  character.  They  could  have  no  right,  by  bill  in 
equity  or  otherwise,  to  insist  upon  retaining  possession  of  the  particular  rooms 
allotted  to  them  on  their  first  election.  Heartlcy,  App.,  Banks,  Resp.,  is  precisely 
in  point. 

Erle,  C.  J.  I  am  of  opinion  that  the  claimant  did  not  take  an  equitable  freehold 
in  the  chambers  in  the  hospital  wherein  he  resided,  so  as  to  entitle  him  to  vote  [90] 
under  the  S  H.  6,  c.  7,  and  consequently  that  the  decision  of  the  revising-barrister 
must  be  reversed.  It  appears  from  the  statements  in  the  case,  that  Shrewsbury 
Hospital  was  founded  under  the  will  of  Gilbert  Earl  of  Shrewsbury  :  and,  by  the 
constitutions  which  are  before  us,  it  appears  that  the  persons  to  be  elected  members 
or  inmates  thereof  are  to  be  "  poor  persons  who  shall  give  themselves  to  the  service 
of  God  and  to  pray  for  the  prosperity  of  the  noble  family  of  the  founder  and  his 
posterity."  They  are  to  be  "poor  indigent  people,  well  esteemed  of  for  godly  life 
and  conversation,  of  good  conditions,  peaceable  and  quiet  amongst  their  neighbours, 
and  such  as  by  persons  of  honest  repute  shall  be  judged  fit  objects  of  this  charity." 
All  the  other  regulations  or  constitutions  are  entirely  consistent  with  that.  It  appears 
that  in  practice  each  of  these  poor  persons  upon  his  election  is  placed  in  a  set  of 
chambers,  and  probably  continues  therein  from  the  time  of  his  election  until  he  dies : 
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but  the  question  is  not  as  to  the  time  of  occupation,  but  what  are  his  rights  when 
placed  there.  It  seems  to  me  that  he  is  elected  as  a  mere  object  of  charity  ;  and  that, 
when  the  governor  assigns  him  rooms  for  his  residence,  he  does  not  confer  upon  him 
any  estate  which  he  could  enforce  by  bill  in  equity.  It  would  obviously  be  contrary 
to  the  intention  of  the  ordinances  that  each  of  these  poor  persons  should  have  power 
to  file  a  bill  as  if  the  legal  estate  was  vested  in  him  or  her.  I  also  think  it  would 
be  quite  contrary  to  the  intention  of  the  statutes  relating  to  the  qualification  of 
'.Dicis,  by  which  it  is  provided  that  none  shall  vote  in  the  election  of  knights  of  the 
shire  but  those  who  are  resident  within  the  county  having  freehold  land  or  tenement 
to  the  value  of  40s.  by  the  year  at  least  above  all  charges.  These  are  the  general 
observations  which  lead  me  to  the  case  of  Hearth;/,  Aj>p.,  Banks,  Resp.,  ante,  vol.  v.,  [91] 
p.  40;  and  I  pronounce  this  decision  with  the  more  confidence  because  I  think  that 
Base  is  precisely  in  point.  And  the  reasons  there  given  to  shew  that  the  recipients 
of  that  charity  had  no  equitable  freeholds  are  equally  applicable  here  ;  there  being,  in 
my  judgment,  no  distinction  in  this  respect  between  a  claim  of  qualification  to  vote 
for  a  borough  and  for  a  county.  Doubtless  the  36th  section  of  the  Reform  Act, 
which  excludes  the  recipients  of  parish  relief  or  alms  from  the  right  of  voting,  does 
not  expressly  apply  to  county  voters.  But,  for  the  present  purpose,  the  judgment  in 
the  case  last  referred  to,  holding  that  the  regulations  to  which  the  inmates  were 
subjected  shewed  the  institution  to  be  altogether  of  an  eleemosynary  character,  and 
the  occupation  of  the  residences  by  them  subordinate  to  the  general  objects  and  pur- 
poses of  the  charity,  so  as  to  prevent  their  taking  a  freehold  interest,  is  just  as 
applicable  to  the  case  of  a  county  as  to  that  of  a  borough  voter.  I  do  not  accede  to 
the  suggestion  that  the  court  is  put  to  its  election  between  the  case  of  Simpson,  Aj>j>., 
Jl'ilkinson,  Resp.,  and  that  of  Heartley,  App.,  Banks,  Resp.  The  question  submitted 
for  the  opinion  of  the  court  in  the  former  case  was  not  whether  the  claimants  had  an 
equitable  freehold  in  the  rooms  allotted  to  them,  but  whether  the  revisiug-barrister 
Was  right  in  holding  that  a  legal  foundation  might  be  presumed,  not  necessarily 
investing  the  claimants  with  a  corporate  character.  And  the  judgment  of  the  court 
was  confined  to  that.  That  which  is  represented  to  have  been  said  by  Maule,  J.,  if 
correctly  reported,  was  clearly  extra-judicial.  But,  be  that  as  it  may,  the  adjudica- 
tion was  upon  the  other  point  only.  The  decision  of  the  revising-barrister  must  be 
reversed. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  [92]  The  occupier  of  a 
residence  as  part  of  the  benefits  of  a  charitable  institution  is  not  entitled  to  an  estate 
of  freehold  therein,'  unless  the  founder  has  expressly  assigned  it  to  him  directly  or 
indirectly  during  his  life.  Mr.  Hannen,  on  behalf  of  the  respondent,  has  contended 
that  there  is  such  a  direction  here.  I  cannot,  however,  adopt  his  construction.  He 
relies  upon  the  first  provision  of  the  statutes  or  constitutions  of  the  hospital,  which 
states  that  the  governor  and  each  of  the  other  inmates  shall  enjoy  their  rooms  for 
their  lives,  together  with  such  stipend  and  allowances  as  thereafter  limited.  I  assume 
that  there  is  sufficient  to  shew  that  the  claimant  would  have  a  freehold  interest  in  the 
rooms  allotted  to  him  if  he  had  any  property  in  them.  But  the  question  is  whether 
he  has  any  property.  I  am  of  opinion  that  he  has  none.  The  language  of  the  con- 
stitutions simply  is,  that  the  accommodation  provided  for  the  recipients  of  the  charity 
shall  be  regulated  in  a  certain  way.  They  are  to  take  for  their  lives,  subject  to 
removal  for  any  of  the  offences  specified.  But  it  does  not  therefore  follow  that  the 
particular  rooms  are  to  be  assigned  to  each  of  them  as  owner  for  his  life.  It  seems 
to  me  to  be  clear  that  he  has  not  the  right  of  an  equitable  owner  at  all.  If  he  had, 
although  the  purposes  of  the  charity  might  require  him  to  be  removed  to  another  set 
of  rooms,  he  might  set  the  governor  at  defiance.  It  is  quite  manifest  that  no  such 
state  of  things  as  that  could  have  been  intended.  It  is  simply  the  case  of  a  number 
of  persons  placed  on  a  charitable  foundation,  who  by  the  regulations  of  the  charity 
are  entitled  to  lie  properly  and  reasonably  accommodated  with  chambers  to  live  in  and 
61  her  allowances.  I  laving  a  right  to  be  so  supplied  does  not  constitute  them  equitable 
owners  of  the  rooms  in  which  they  are  plaeed. 

DYLKS,  J.      I  am  of  the  same  opinion.     This  case  in   [93]  reality  turns  upon  tho 

1 struetion  of  the  statute  of  S  II.  <i,  c.  7  ;   for  the    Keiorm    Act    cuts  down   and  does 

not  extend  the  righl  of  voting  in  respect  of  freehold  qualifications.  Now  the  *  II.  (i, 
c.  7,  recites  that  "the  elections  of  knights  of  shires  to  come  to  the  parliaments  of  our 
lord  the  King  in  many  counties  of  the  realm  of  England  have  now  of  late  been  made 
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by  very  great,  outrageous,  and  excessive  number  of  people  dwelling  within  the  same 
counties  of  the  realm  of  England,  of  the  which  most  part  was  of  people  of  small 
substance  and  of  no  value,  whereof  every  of  them  pretended  a  voice  equivalent  as  to 
such  elections  to  be  made  with  the  most  worthy  knights  and  esquires  dwelling  within 
the  same  counties,"  &c.  ;  and  then  it  provides  "  that  the  knights  of  the  shires  to  be 
chosen  within  the  same  realm  of  England  to  come  to  the  parliaments  of  our  lord  the 
King  hereafter  to  be  holden,  shall  be  chosen  in  every  county  of  the  realm  of  England 
by  people  dwelling  and  resident  in  the  same  counties,  whereof  every  one  of  them  shall 
have  free  land  or  tenement  to  the  value  of  40s.  by  the  year  at  the  least  above  all 
charges."  The  persons  entitled  to  vote  must  be  independent  freeholders.  The 
inmates  of  this  hospital  have  scarcely  one  of  the  indicise  of  property.  They  must 
accept  such  rooms  as  the  governor  may  choose  to  assign  to  them  :  they  cannot  assign, 
or  let,  or  occupy  them  jointly  with  any  one  else  ;  they  are  not  extendible  on  an 
elegit ;  and  they  may  at  any  time  be  changed.  It  is  even  doubtful  whether  they  have 
such  a  possession  of  their  rooms  as  would  enable  them  to  maintain  trespass  against 
any  person  intruding  upon  them.  The  true  nature  of  their  occupation  is  only 
eleemosynary.  The  inmates  are  described  as  "poor  indigent  people,"  and  as  "fit 
objects  for  this  charity."  They  clearly  are  not  freeholders  within  the  8  H.  6,  c.  7. 
It  is  said  that  this  decision  will  conflict  with  that  of  Simpson,  App.,  [94]  Wilkinson, 
llesp.  But  that  case  is  no  authority  here,  because  the  point  submitted  to  the  court 
and  decided  by  them  was  not  the  point  raised  here.  I  agree,  however,  that  Hearth  u, 
App.,  Banks,  Besp.,  was  a  well-considered  decision,  and  in  complete  accordance  with 
the  words  and  the  intention  of  the  statute  of  8  H.  6,  and  precisely  applicable  to 
this  case. 

Keating,  J.  I  concur  with  the  rest  of  the  court  in  thinking  that  the  decision  of 
the  revising-barrister  in  this  case  should  be  reversed ;  for,  we  could  not  possibly 
sustain  that  decision  without  overturning  the  case  of  Hearth;/,  App.,  Banks,  Besp., 
which  was  decided  after  much  consideration.  The  military  knights  there  certainly 
did  not  assume  so  decidedly  eleemosynary  a  character  as  the  recipients  of  the  charity 
do  here.  It  is  impossible  to  conceive  a  reception  of  charity  under  rules  more  stringent 
than  those  of  this  hospital,  or  more  entirely  inconsistent  with  a  freehold  interest.  The 
governing  body  may  assign  to  each  inmate  any  particular  set  of  rooms,  and  may 
change  them  at  pleasure.  There  is  nothing,  therefore,  in  which  it  can  be  said  that 
the  party  has  a  freehold  interest.  All  he  has  is  a  right  to  participate  in  the  benefits 
of  the  charity  so  long  as  he  conforms  to  its  statutes  and  ordinances.  Though  that 
may  be  in  point  of  law  an  appointment  for  life,  there  is  no  appointment  to  any 
particular  set  of  rooms.  The  decision,  therefore,  of  the  revising-barrister  cannot  be 
sustained. 

Decision  reversed  (a). 

[95]    Borough  of  Devonport. 

James  Webb  Curtis,  Appellant ;  Walter  Seymour  Blight,  Bespondent. 

Nov.  19th,  1861. 

[S.  C.  K.  &  G.  475  ;  31  L.  J.  C.  P.  48  ;  5  L.  T  450  ;  8  Jur.  N.  S.  619  ;  10  W.  R.  172.] 

An  objector  is  bound  in  his  notice  to  describe  himself  as  of  his  true  place  of  abode ; 
and,  if  he  has  at  the  time  of  signing  the  notice  bona  fide  two  places  of  abode,  he 
may  state  either. — For  two  years  prior  to  February,  1861,  A.  resided  in  the  house 
of  his  mother  at  25  C.  Street,  it  having  been  verbally  agreed  between  them  that  he 
should  occupy  the  house  as  tenant  at  will,  paying  no  rent,  and  that  she  should  live 
with  him.  Much  of  the  furniture  in  the  house  belonged  to  A.  In  February,  1861, 
A.  removed  with  his  wife  to  94  F.  Street,  where  he  continued  down  to  the  time  of 
the  revision  to  carry  on  the  business  of  a  licensed  victualler ;  and  it  was  necessary 
for  the  conduct  of  the  business  that  he  and  his  wife  should  live  and  sleep  at  94  F. 
Street,  and  they  did  in  fact  live  and  sleep  there  from  February,  1861,  downwards 
without  any  interruption,  save  that  they  slept  at  C.  Street  one  night,  and  that  A. 
himself  slept  there  ten  nights ;  but  they  were  both  living  and  sleeping  at  94  F. 

(a)  See  Heath,  App.,  Haynes,  Besp.,  3  C.  B.  (N.  S.)  389. 
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Street  on  the  23rd  of  August  when  A.  signed  a  notice  of  objection.  A.  had  done 
nothing  to  prevent  him  from  returning  to  live  in  C.  Street,  and  he  intended  to 
return  to  live  there  whenever  it  should  suit  his  convenience  : — Held,  that  the 
revising-barrister  was  warranted  in  finding  that  in  point  of  fact  C.  Street  was  not 
the  true  place  of  abode  of  A.,  and  that  the  notice  of  objection  was  consequently 
insufficient. — A  notice  of  objection  is  not  vitiated  by  the  address  of  the  objector 
being  added  by  a  third  person  by  his  direction. 

At  a  court  held  for  the  revision  of  the  list  of  voters  for  the  parish  of  Stock 
I>amerel,  in  the  borough  of  Devonport,  James  Webb  Curtis  objected  to  the  names  of 
Walter  Seymour  Blight  and  several  other  persons  being  retained  on  the  borough  list. 

The  notices  of  objection  both  to  the  overseers  and  to  the  party  purported  to  be 
signed  thus, — "  James  Webb  Curtis,  of  25  Clowance  Street,  on  the  list  of  voters  for 
the  parish  of  Stoke  Damerel."  The  total  number  of  cases  affected  by  these  notices 
was  two  hundred  and  two. 

The  notices,  which  were  in  all  other  respects  good,  were  impeached  on  two  grounds, 
— first,  that  the  place  of  abode  of  the  objector  had  been  inserted  after  the  objector 
had  signed  the  notices, — secondly,  that  the  objector's  place  of  abode  was  not  properly 
stated  in  the  notices. 

The  facts  were  as  follows  : — It  is  the  practice  of  the  overseers  of  the  parish  of  Stoke 
Damerel,  in  making  out  the  list  of  voters,  to  divide  it  into  six  wards,  being  the  wards 
into  which  the  parish  is  divided  for  municipal  purposes.  The  name  of  the  objector 
(the  appel-[96]-Iant)  appeared  twice  on  the  list, — first,  in  St.  Aubyn  Ward  (which  is 
the  second  ward  in  order),  his  name  stood  thus, — ■ 


Curtis,  James  Webb. 


94  Fore  Street. 


House. 
House. 


25  Clowance  Street. 
94  Fore  Street. 


Secondly,  in  Clowance  Ward  (which  is  the  fourth  ward  in  order),  his  name  stood  thus,— 


Curtis,  James  Webb.    25  Clowance  Street.    House. 


25  Clowance  Street. 


Throughout  the  list,  whenever  the  voter's  qualification  is  supposed  to  consist  of  two 
houses  occupied  in  succession,  the  words  "in  succession"  are  not  inserted,  but  the 
word  "house"  is  inserted  twice  in  the  third  column,  and  the  description  of  the  two 
houses  is  inserted  in  the  fourth  column  in  the  order  of  their  occupation. 

The  notices,  which  were  in  the  ordinary  printed  form,  were  prepared  in  the  oilice 
of  a  solicitor,  and  were  properly  filled  in  with  the  name  of  the  person  objected  to,  the 
date,  and  the  like,  before  the  objector  signed  them  ;  but  a  blank  was  left  for  the 
objector's  signature  and  place  of  abode.  The  appellant  signed  all  the  notices  with  his 
own  hand  on  the  23rd  of  August,  1861,  but  he  did  not  add  any  place  of  abode;  but 
immediately  after  he  had  signed  them,  the  words  "25  Clowance  Street"  were  written 
after  his  signature  by  the  clerks  who  had  previously  filled  in  the  other  written  purls. 
In  some  cases,  this  was  done  in  his  presence  ;  in  all  cases,  on  the  same  day.  The 
appellant  gave  no  directions  for  the  insertion  of  any  particular  place  of  abode:  but  ho 


elerl 


the  description 


Clowance  Street " 


knew  that  as  fast  as  he  signed  the  el 
as  his  place  of  abode. 

[97]  It  was  contended  that  the  notices  were  bad  because  the  place  of  abode  was 
added  after  the  appellant  had  signed,  and  without  any  express  direction  from  him. 

The  revising-barrister  was  of  opinion  that  this  did  not  invalidate  the  notices  :  and  he 
decided  that,  inasmuch  as  the  addition  was  known  to  and  sanctioned  by  the  objector, 
the  notices  were  in  this  respect  good. 

It  was  then  contended  that  the  notices  wero  bad  because  25  Clowance  Street 
Was  not  the  appellant's  place  of  abode.     Upon  this  point  the  facts  were  as  follows  :  — 

For  about  two  years  before  February,  L861,  the  appellant  occupied  and  lived  in 
25  Clowance  Street.  The  house  belonged  to  his  mother,  but  much  of  the  furniture 
belonged  to  him;  and  it  had  been  verbally  agreed  between  the  appellant  and  his 
mothor  that  he  should  occupy  the  house  as  her  tenant   at  will,  paying  no  rent,  and 
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that  she  should  live  with  him.     In  February,  1861,  the  appellant  (who  until  Christmas, 

1860,  had  been  a  clerk  in  a  solicitor's  office,)  removed  to  94  Fore  Street;  and  there 
the  appellant  carried  on  the  business  of  a  licensed  victualler  until  the  time  of  holding 
this  court,  the  12th  of  October,  1861.  During  all  this  time,  the  appellant  had  no  other 
occupation  ;  and  it  was  necessary  for  the  conduct  of  the  business  that  he  and  his  wife 
should  live  and  sleep  at  94  Fore  Street. 

They  did  live  and  sleep  there  from  February,  1861,  until  the  12th  of  October, 

1861,  without  any  interruption,  save  this,  that  the  appellant  and  his  wife  slept  at 
25  Clowance  Street,  one  night,  and  that  the  appellant  himself  slept  there  ten  nights. 
The  appellant  and  his  wife  were  living  at  and  slept  at  94  Fore  Street,  on  the  23rd  of 
August,  1861.  The  appellant,  however,  continued  the  occupation  of  25  Clowance 
Street,  and  he  did  nothing  to  prevent  him  from  returning  to  live  there,  and  he 
intended  to  return  and  live  there  when-[98]-ever  it  should  suit  his  convenience  :  and 
about  the  1st  of  October,  1861,  he  entered  into  an  arrangement  (which  has  not  yet 
been  carried  into  effect)  to  discontinue  the  business  carried  on  at  94  Fore  Street,  and 
give  up  the  occupation  of  the  premises. 

After  the  appellant  removed  to  94  Fore  Street,  his  mother  had  no  other  permanent 
home  than  25  Clowance  Street ;  and  she  occasionally  resided  there  :  and  whilst  she 
so  resided,  the  appellant  kept  a  woman  servant  to  attend  on  her :  but,  between 
February  and  October,  the  mother  frequently  lived  elsewhere,  sometimes  with  the 
appellant  at  94  Fore  Street,  sometimes  with  a  daughter  at  Kingsbridge,  which  is 
fifteen  miles  from  Devonport :  and,  during  the  mother's  absence  from  25  Clowance 
Street,  no  servant  was  kept;  so  that  it  frequently  happened  that  the  house, 
25  Clowance  Street,  was  left  for  two  or  three  weeks  at  a  time  without  any  one 
living  in  it :  and  no  servant  was  kept  there  during  the  months  of  July,  August,  and 
September. 

Upon  these  facts,  it  was  contended  by  the  respondents,  that  94  Fore  Street,  and 
not  25  Clowance  Street,  was,  on  the  23rd  of  August,  1861,  the  appellant's  true  place 
of  abode ;  that  he  could  not  for  this  purpose  have  two  places  of  abode  ;  and  that  the 
notices  were  therefore  bad. 

It  was  contended  by  the  appellant, — first,  that  the  place  of  abode  was  rightly 
stated,  inasmuch  as  25  Clowance  Street  was  the  place  of  abode  stated  in  the  list  of 
voters  for  Clowance  Ward, — secondly,  that  the  appellant  had  two  places  of  abode, 
i.e.  25  Clowance  Street,  his  permanent  home,  and  94  Fore  Street,  his  temporary 
residence. 

The  revising-barrister  was  of  opinion  that  the  appellant  was  required  to  state  his 
true  place  of  abode  at  the  time  when  he  signed  the  notices  ;  that,  if  he  really  [99]  had 
two  bona  fide  places  of  abode,  he  might  state  either :  but  he  thought  it  was  not 
sufficient  to  prove  a  mere  legal  residence  at  25  Clowance  Street :  and  he  was  of 
opinion  that,  under  the  circumstances  above  stated,  25  Clowance  Street  had  for  the 
time  ceased  to  be  the  appellant's  place  of  abode,  arid  that  94  Fore  Street  was  for  the 
time  his  only  true  place  of  abode. 

The  revising-barrister,  therefore,  decided  that  the  notices  were  bad,  and  retained 
on  the  list  the  names  of  the  persons  objected  to  :  but  he  offered  to  allow  them  to 
prove  their  respective  qualifications,  which  some  of  them  did ;  but  the  respondents 
whose  names  were  set  forth  in  the  schedule  annexed  to  the  case  (one  hundred  and 
sixteen  in  number)  failed  or  declined  to  do  so. 

The  whole  of  the  cases  depending  upon  the  same  decision  were  consolidated. 

If  the  court  should  be  of  opinion  that  the  notices  of  objection  were  invalid  for 
either  of  the  reasons  insisted  on  by  the  respondents,  the  register  was  to  remain 
without  amendment ;  but,  if  the  court  should  be  of  opinion  that  the  appellant  was 
properly  described  as  of  25  Clowance  Street,  and  that  the  notices  were  not  invalid  by 
reason  of  the  addition  of  the  place  of  abode  after  the  appellant  had  signed  them,  the 
names  of  the  persons  set  forth  in  the  schedule  were  to  be  expunged  from  the  register. 

Lush,  Q.  C.  (with  whom  was  Bullar),  for  the  appellant.  The  conclusion  arrived  at 
by  the  revising-barrister  was  wrong.  It  is  only  by  the  form  (Sched.  B.  No.  10) 
referred  to  in  s.  17  of  the  6  &  7  Viet.  c.  18,  that  the  objector  is  required  to  state  in 
the  notice  of  objection  his  place  of  abode ;  and  that  requirement  is  satisfied  here. 
The  objector  is  described  on  the  list  of  voters  as  of  25  Clowance  Street ;  and  no 
person  could  [100]  be  misled  :  and,  although  during  the  month  of  August,  when  the 
notice  was  signed  and  forwarded,  he  was  actually  residing  at  94  Fore  Street,  and  his 
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description  as  of  that  place  would  have  been  a  correct  description,  still,  being  in  the 
occupation  of  the  other  place  also,  he  might  well  be  described  as  of  that  place.  There 
is  nothing  to  prevent  a  man  having  two  residences  either  of  which  he  may  occupy  at 
his  pleasure.  All  that  the  statute  requires  is,  that  there  shall  be  such  a  description 
of  the  person  objecting  as  to  ensure  his  identification  :  and  one  place  of  abode  is 
Bufficient  for  that  purpose.  It  has  been  held,  under  the  county-court  act,  that  a  man 
having  two  bona  tide  and  permanent  places  of  abode  may  avail  himself  of  either  to 
briug  himself  within  the  concurrent  jurisdiction  clause:  see  Maedougall  v.  Paterson, 
11  C.  B.  755:  Bvikrv.  AblewMte,-!  C.  B.  (N.  S.)  640.  As  to  the  other  point,— the 
oircumstance  of  the  place  of  abode  having  been  added  by  a  third  person  after  the 
signature  of  the  objector  had  been  put  to  the  notices,  clearly  did  not  vitiate  the 
document. 

Kinglake,  Serjt.  (with  whom  was  Lopez),  for  the  respondent.  The  first  objection 
was  founded  upon  Toms,  App.,  Cuming,  Besp.,  8  Scott,  N.  R.  910,  7  M.  &  G.  88, 
1  Lutw.  Keg.  Cas.  200,  where  it  was  held  that  the  signature  to  the  notice, — and,  as  it 
is  submitted,  the  whole  signature,  including  the  address, — must  be  the  personal  act  of 
the  objector,  and  cannot  be  deputed  to  a  third  party.  The  other,  however,  is  the 
material  point.  As  to  that,  the  contention  on  the  other  side  is,  that  a  mere  con- 
Btructive  legal  occupation  is  enough  to  constitute  a  place  of  abode.  It  is  clear  from 
the  statements  in  the  case  that  this  person  was  not  residing  at  25  Clowance  Street,  at 

1  he  time  he  signed  the  notices.  The  statute  requires  his  abiding  place,  not  his  place  of 
[101]  residence ;  though  it  may  well  be  questioned  whether  25  Clowance  Street,  was 
for  any  purpose  the  residence  of  the  objector.  He  resided  with  his  wife  at  94  Fore 
Street,  where  he  carried  on  his  business,  and  where,  as  the  case  states,  it  was  necessary 
for  the  conduct  of  the  business  that  he  and  his  wife  should  live  and  sleep.  This 
question  was  argued  at  considerable  length  in  a  case  of  Knowles,  App.,  Brooking,  Besp., 

2  C.  B.  226,  1  Lutw.  Reg.  Cas.  461,  where  it  was  held  by  Tindal,  C.  J.,  and  Erie,  J., 
— dissentiente  Maule,  J., — that  the  true  place  of  abode  must  be  stated  in  the  notice. 
Kile,  J.,  there  says,— 2  C.  B.  536, — "I  cannot  discover  any  good  effect  from  requiring 
the  place  of  abode  as  described  in  the  list,  instead  of  the  true  place.  If  communication 
is  contemplated,  the  true  place  is  the  best.  If  the  name  occurs  only  once,  the  identity 
is  clear,  without  referring  to  place.  If  the  name  occurs  twice,  the  objector  is  identified 
at  the  revision,  which  is  as  early  as  can  be  useful,  if  no  communication  is  intended] 
If  pretended  objectors  are  to  be  guarded  against,  there  would  be  no  security  from 
requiring  the  place  to  be  transcribed."  The  question  again  came  before  the  court  in 
Melbourne,  App.,  Greenfield,  Besp.,  7  0.  B.  (N.  S.)  1,  where  it  was  held  that  the  "place 
of  abode"  of  the  objector  under  the  7th  section  (it  being  the  case  of  a  county  vote) 
of  the  6  ik  7  Vict.  c.  18,  means  that  which  is  his  actual  place  of  abode  at  the  time  of 
signing  the  notice,  and  not  that  described  in  the  register.  Erie,  C.  J.,  there  says  :  "  I 
am  at  a  loss  to  see  how  it  can  be  said  that  the  legislature  meant  by  the  words  '  place 
of  abode  '  either  the  place  of  abode  described  in  the  register,  or  the  true  place  of  abode, 
at  the  option  of  the  party.  I  think  that,  it  having  been  decided  in  Knowles,  App., 
Brooking,  Resp.,  that  the  insertion  in  the  notice  of  the  present  place  of  abode  of  the 
objector  is  a  compliance  with  the  act,  1  should  be  conflicting  [102]  with  that  decision 
if  I  held  that  the  insertion  of  the  past  place  of  abode  would  also  be  a  compliance  with 
the  act.  It  would  be  giving  an  unreasonable  construction  to  the  statute  to  hold  that 
the  objector  has  the  option  of  using  cither  his  present  or  his  late  place  of  abode.  At 
all  events,  that  being  a  matter  which  has  been  decided  on  great  deliberation,  1  adhere 
to  it."  And  the  other  members  of  the  court  unanimously  agreed  that  Knowles,  App., 
Brooking,  Resp.,  was  decisive  of  the  question.  [Bylcs,  J.  You  assume  that  a  man 
cannot  have  two  places  of  abode.  Suppose  a  man  has  two  residences,  at  each  of  which 
he  passes  six  months  of  the  year,  has  he  no  place  of  abode  ,'|     For  the  purposes  of  this 

act,  his  place  of  abode  would  be  the  place  at  which  he  actually  resided  at  the  tii i 

signing  the  notice.  In  U'hitlwni,  App.,  Thomas,  Besp.,  8  Scott,  N.  K  783,  7  M.  &  (  '. .  I. 
1  Lutw.  Keg.  Cas.  125,  A.,  a  freeman  of  the  borough  of  T.,  resided  with  his  wife  and 
family  and  carried  on  his  business  of  wine-merchant  at  C,  more  than  seven  miles  from 
T.  :  he  paid  '.*d.  a  week  for  the  use  of  a  bed-room  and  a  dark  closet  in  the  house  of  a 
friend  at  T.,  keeping  the  key  of  the  closet,  in  which  he  deposited  wine  samples  :  he 
slept  in  the  bed-room  twelve  times  in  the  six  months  next  before  the  .".1st  of  July: 
ami  it,  was  held  that  he  did  not  reside  in  T.  for  six  months  before  the  3.1sl  of  July, 
within  the  meaning  of  the  2  W.  4,  c.  45,  s.  27.      In  Ki  rr  v.  Haym  ,  2!)  Law  .1.,  (.,».  li.  in, 
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three  years  before  action  brought  the  plaintiff  hired  a  house  at  Margate,  and  from 
that  time  had  his  wife,  family,  and  servants  permanently  established  there,  he  and  his 
family  occupying  that  house  as  their  dwelling  and  home.  He  at  the  same  time  carried 
on  business  as  a  law-stationer  in  London,  and  occupied  three  houses  there.  He  was 
in  the  habit  of  passing  three  or  four  days  of  each  week  in  London,  occupying  two 
rooms  in  one  of  the  houses,  which  [103]  rooms  had  been  fitted  up  for  his  residence 
while  staying  in  town.  He  always  absented  himself  from  London  and  resided  with 
his  family  at  Margate  whenever  his  business  would  allow.  In  the  winter  and  early 
spring  he  was  usually  in  London  four  days  in  each  week ;  during  the  rest  of  the  year 
he  was  usually  in  Margate  three  and  occasionally  four  days  in  the  week.  On  the 
day  upon  which  the  action  was  brought  he  was  in  London  :  but,  when  the  writ  was 
issued,  he  was  on  his  way  to  Margate.  At  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff  with  1 21.  damages  :  and  it  was  held  that  the  plaintiff  dwelt  at  Margate,  and 
not  in  London,  and  [therefore  that  he  was  entitled  to  his  costs  of  the  action.  Cock- 
burn,  C.  J.,  delivering  the  judgment  of  the  court,  there  says :  "  It  is  unnecessary  to 
consider  whether  a  man  may  not  have  two  dwelling-places  at  the  same  time,  or  to 
follow  up  that  question  by  considering  whether  in  such  case  the  party  must  be  actually 
and  corporally  resident  within  the  jurisdiction  of  the  count3'-court  at  the  time  of  action 
brought,  in  order  to  oust  the  superior  court  of  its  concurrent  jurisdiction.  Our  decision 
proceeds  on  the  narrower  ground,  that  the  plaintiff's  residence  in  town  having  been 
entirely  subservient  to  the  purposes  of  his  business,  and  that  alone,  and  not  as  a  place 
of  residence,  and  his  family  establishment  and  home  having  been  in  Margate,  he  must 
be  considered  as  having  dwelt  at  the  latter  place  alone."  Applying  the  principle  of 
those  cases  to  the  facts  found  here,  it  is  plain  that  25  Clowance  Street,  was  not  at  the 
time  he  signed  the  notice  this  man's  true  place  of  abode,  and  therefore  the  statute  has 
not  been  complied  with. 

Lush,  Q.  C.,  in  reply.  Kerr  v.  Haynes  was  decided  upon  the  narrow  ground  that 
the  house  in  town  was  entirely  subservient  to  the  party's  business.  [Byles,  J.  [104] 
There  was  no  accommodation  for  the  man's  family  in  the  town  house.  Keating  J. 
Nor  was  there  in  Whitlwrn,  App.,  Thomas,  Resp.~\  The  residence  in  Tewkesbury  in 
the  lastmentioned  case  was  merely  colourable.  [Byles,  J.  Suppose  this  had  been  a 
question  of  domicil,  and  the  place  in  Fore  Street  had  been  in  Calais,  could  Mr.  Curtis 
have  been  said  to  have  changed  his  domicil  1]  It  is  submitted  not.  [Keating,  J. 
May  not  the  object  of  requiring  the  place  of  abode  of  the  objector  have  been  to  enable 
the  party  objected  to  go  to  the  objector  and  ask  him  on  what  ground  he  objects  to  his 
qualification  I]  That  may  have  been  one  object :  but  the  main  object  was  that  the 
objector  might  be  identified.  Any  person  objecting  to  Curtis's  name  being  retained 
upon  the  list,  might  have  served  him  with  a  sufficient  notice  by  leaving  it  at  No.  25 
Clowance  Street.  [Erie,  C.  J.  It  certainly  is  an  uncommonly  shadowy  occupation 
at  25  Clowance  Street.  It  is  evident  that  if  the  Fore  Street  concern  had  turned  out 
well,  the  mother  would  have  seen  very  little  more  of  her  son  at  Clowance  Street. 
Byles,  J.  The  statement  shews  that  he  had  a  strict  legal  estate, — a  very  small  one, 
it  is  true,  viz.  that  of  tenant  at  will, — in  the  house  in  Clowance  Street.]  Bailey  v. 
Bryant,  28  Law  J.,  Q.  B.  86,  was  also  referred  to  (a). 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (b) : — 

In  this  case  we  think  the  revising-barrister  was  right  in  requiring  that  the  objector 
should  state  his  true  place  of  abode,  and  that,  if  he  had  bona  fide  two  [105]  places  of 
abode,  he  might  state  either.  We  also  agree  with  him  in  thinking  that  the  objector 
actually  resided  with  his  family  and  carried  on  his  business  at  No.  94  Fore  Street,  at 
the  time  of  objection,  and  that,  if  Fore  Street  had  been  stated,  it  could  not  have  been 
objected  to  with  success. 

But  the  question  before  us  is,  whether  Clowance  Street  is  not  also  shewn  to  be  his 
true  place  of  abode,  by  reason  of  the  facts  that  he  continued  tenant  at  will  to  his 
mother  of  the  house  there,  and  had  the  intention  of  returning,  and  had  left  some 
furniture,  and  had  slept  there  at  the  stated  times.  We  consider  it  to  be  rather  a 
question  of  fact  than  of  law.     The  gratuitous  tenancy  at  will  to  the  mother,  with  an 

(a)  See  the  observations  upon  this  case  in  Butler  v.  Ahlewhite,  6  C.  B.  (N.  S.)  740. 

(b)  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Williams,  J.,  Byles,  J., 
and  Keating,  J. 
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intention  to  return,  is  in  close  analogy  with  a  liberty  to  stay  at  his  mother's  house 
when  he  should  choose.  He  was  personally  absent  from  Clowance  Street  at  the  time 
when  the  party  objected  to  might  require  information,  and,  during  great  part  of  the 
time  between  the  objection  and  the  revising,  the  house  appears  to  have  been  empty. 

We  think  the  revising-barrister  was  not  bound  in  law  to  find  Clowance  Street  to 
be  the  true  place  of  abode,  by  reason  of  the  tenancy  at  will,  under  the  circumstances 
stated  ;  and  we  therefore  affirm  his  decision. 

Decision  affirmed. 


[106]    County  of  Kent. — Eastern  Division. 

William  Minter  Busiiell,  Appellant;  Benjamin  Kichard  Eastes, 
Respondent.     Nov.  19th,  1861. 

[S.  C.  K.  &  G.  484 ;  31  L.  J.  C.  P.  44  ;  5  L.  T.  580 ;  8  Jur.  N.  S.  645 ;  10  W.  E.  153.] 

A.  was  in  1826  appointed  parish  clerk  of  St.  J.,  Dover;  and  by  licence  under  the  seal 
of  the  Archbishop  of  Canterbury,  dated  in  1832,  he  was  confirmed  in  his  office, 
"together  with  all  and  singular  the  fees,  salaries,  and  profits  either  by  law  orantient 
custom  belonging  to  the  same."  Part  of  the  emoluments  attached  to  the  office  con- 
sisted of  the  clerk's  share  of  an  antient  due  payable  to  the  clerk  and  sexton  upon 
the  opening  of  every  grave  in  the  churchyard  of  the  parish  ;  and  this  exceeded  40s. 
a  year.  The  parish  clerk  had  not  himself  to  perform  any  of  the  work  of  or  incident 
to  the  opening  of  the  graves,  this  being  done  by  the  sexton. — The  revising-barrister 
held  that  the  antient  fee  was  in  the  nature  of  a  remuneration  for  services  rendered 
in  conducting  the  funeral  rites,  and  not  a  payment  or  emolument  issuing  out  of  or 
charged  upon  any  land,  and  therefore  that  the  parish  clerk  was  not  entitled  to  be 
registered  : — Held,  that  his  decision  was  right. 

At  a  court  held  on  the  25th  of  September,  1861,  at  Dover,  in  the  eastern  division 
of  the  county  of  Kent,  for  revising  list  of  voters  for  the  parishes  in  the  polling-district 
of  Dover,  Benjamin  Richard  Eastes  duly  objected  to  the  name  of  William  Minter 
Bushell  being  retained  on  the  list  of  voters  for  the  parish  of  St.  James,  Dover. 

It  was  proved  before  the  revising-barrister,  that  William  Minter  Bushell  was  in 
the  year  1826  duly  appointed  parish  clerk  of  the  said  parish  of  St.  James,  Dover; 
which  appointment  he  held,  and  which  his  predecessors  had  theretofore  held,  for  life. 

It  was  further  proved,  that,  by  licence  under  the  seal  of  the  Archbishop  of  Canter- 
bury, dated  the  23rd  of  August,  1832,  the  said  William  Minter  Bushell  was  confirmed 
in  his  said  office,  "  together  with  all  and  singular  the  fees,  salaries,  and  profits  by  law 
or  antient  custom  belonging  to  the  same." 

It  was  also  proved  that  a  part  of  the  emoluments  attached  to  the  said  office  of 
parish  clerk  actually  received  by  the  said  William  Minter  Bushell  during  the  period 
of  his  holding  the  said  office,  and  by  his  predecessors  therein,  consisted  of  the  clerk's 
share  of  an  antient  due  payable  to  the  clerk  and  sexton  upon  the  opening  of  every 
grave  in  the  churchyard  of  the  said  parish  of  St.  James,  Dover. 

[107]  It  was  further  proved  that  the  clerk  had  not  himself  to  perform  any  of  the 
work  or  labour  incident  to  the  opening  of  the  graves ;  this  being  performed  by  the 
sexton. 

It  was  "further  proved  that  the  sexton  received  a  fee  for  the  making  of  each  grave, 
besides  the  fee  he  shared  with  the  clerk  on  the  opening  of  the  grave. 

The  clerk's  share  of  the  fee  paid  on  the  opening  of  the  grave  was  proved  to  amount 
annually  to  40s.  and  upwards,  and  was  described  in  the  vestry  books  of  tho  parish  as 
"an  antient  fee  due  to  the  clerk." 

Upon  this  state  of  facts,  it  appeared  to  the  revising-barrister  that  the  antient  due 
was  in  tho  nature  of  a  remuneration  for  services  rondered  in  conducting  the  funeral 
rites,  and  that  it  was  not  a  payment  or  emolument  issuing  out  of  land,  or  in  anywise 
charged  upon  the  soil  of  the  churchyard,  over  which  neither  sexton,  clerk,  or  vestry 
had  any  power  or  control.  He  therefore  hold  that  tho  said  William  Minter  Bushell 
was  not  entitled  to  be  retained  upon  tho  said  list  of  voters,  and  expunged  his  name 
therefrom. 

If  the  decision  of  the  revising-barrister  was  correct,  the  list  was  to  remain  without 
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alteration;  If  the  decision  was  incorrect,  the  name  of  the  said  William  Minter  Bushcll, 
with  his  address,  and  particulars  of  his  qualification  ("freehold  office,  as  parish  clerk 
of  St.  James,  Dover  " ),  was  to  be  added  to  the  revised  list  of  voters  for  the  said  parish 
of  St.  James,  Dover. 

Macnamara,  for  the  appellant.     It  is  submitted  that  the  appellant  is  under  the 
circumstances  stated  in  this  case  entitled  to  be  registered  in  respect  of  a  freehold 
office ;  and,  further,  it  is  submitted  that,  if  necessary,  it  sufficiently  appears  that  the 
office  is  connected  with  freehold  land  to  make  it  a  complete  and  perfect  qualification. 
It  will  be  material  to  bear  in  mind  the  [108]  statute  upon  which  these  freehold  votes 
rest,  viz.  the  8  H.  6,  c.  7.     The  statute  recites,  that  "whereas  the  elections  of  knights 
of  shires  to  come  to  the  parliaments  of  our  lord  the  King  in  many  counties  of  the 
realm  of  England  have  now  of  late  been  made  by  very  great,  outrageous,  and  excessive 
number  of  people  dwelling  within  the  same  counties  of  the  realm  of  England,  of  the 
which  most  part  was  of  people  of  small  substance  and  of  no  value,  whereof  every  of 
them  pretended  a  voice  equivalent  as  to  such  elections  to  be  made  with  the  most 
worthy  knights  and  esquires  dwelling  within  the  same  counties,  whereby  manslaughters, 
riots,  batteries,  and  divisions  among  the  gentlemen  and  other  people  of  the  same 
counties  shall  very  likely  rise  and  be,  unless  convenient  and  due  remedy  be  provided 
in  this  behalf : "  and  then  it  proceeds  to  enact  "  that  the  knights  of  the  shires  to  be 
chosen  within  the  same  realm  of  England  to  come  to  the  parliaments  of  our  lord  the 
King  hereafter  to  be  holden,  shall  be  chosen  in  every  county  of  the  realm  of  England 
by  people  dwelling  and  resident  in  the  same  counties,  whereof  every  one  of  them  shall 
have  free  land  or  tenement  to  the  value  of  40s.  by  the  year  at  the  least  above  all 
charges  ;  and  that  they  which  shall  be  so  chose  shall  be  dwelling  and  resident  within 
the  same  counties ;  and  such  as  have  the  greatest  number  of  them  that  may  expend 
40s.  by  the  year  and  above,  as  afore  is  said,  shall  be  returned  by  the  sheriffs  of  every 
county  knights  for  the  parliament,  by  indentures  sealed  between  the  said  sheriffs  and 
the  said  choosers  so  to  be  made."     The  object  of  that  statute  was,  that  none  should 
vote  in  county  elections  but  those  who  can  permanently  expend  40s.  a  year  at  least 
arising  out  of  freehold.     [Williams,  J.     It  has  long  been  settled  that  a  parish  clerk 
not  having  a  freehold  interest  in  house  or  land  in  right  of  his  office  cannot  vote  : 
Elliott,  2nd  [109]  edit,  23.]     It  was  so  decided  by  the  Middlesex  committee  in  1804, 
That  resolution,  however,  eannot  affect  this  case.    And  none  of  the  subsequent  statutes 
prevent  a  man  from  acquiring  a  vote  in  respect  of  a  freehold  office.     The  word  used 
in   the  statute  is   " f ranktenement "   (somewhat  incorrectly  rendered   "free  land  or 
tenement"),  which  clearly  embraces  an  office  for  life,  whether  connected  with  laud  or 
not.     "Tenementum,"  says  Lord  Coke,  Co.  Litt.  6  a.,  "is  a  large  word  to  pass  not 
only  lands  and  other  inheritances  which  are  holden,  but  also  offices,  rents,  commons, 
profits  apprender  out  of  lands,  and  the  like,  wherein  a  man  hath  any  frankteuement, 
and  whereof  he  is  seised  ut  de  libero  tenemento."     See  also  Co.  Litt.  20  a.     A  writ 
of  entry  in  the  nature  of  assize  will  lie  for  an  office  :  Fitz.  X.  B.  192  E.    In  2  Bl.  Com. 
16,  it  is  said  :  "  Land  comprehends  all  things  of  a  permanent  substantial  nature  ;  being 
a  word  of  very  extensive  signification.     Tenement  is  a  word  of  still  greater  extent, 
and,  though  in  its  vulgar  acceptation  is  only  applied  to  houses  and  other  buildings, 
yet,  in  its  original,  proper,  and  legal  sense,  it  signifies  everything  that  may  be  holden, 
provided  it  be  of  a  permanent  nature,  whether  it  be  of  a  substantial  and  sensible  or 
of  an  unsubstantial  ideal  kind.     Thus,  liberum  tenementum,  franktenement,  or  free- 
hold, is  applicable  not  only  to  lands  and  other  solid  objects,  but  also  to  offices,  rents, 
commons,  and  the  like  ;  and,  as  lands  and  houses  are  tenements,  so  is  an  advowsou 
a  tenement :  and  a  franchise,  an  office,  a  right  of  common,  a  peerage,  or  other  property 
of  the  like  unsubstantial  kind,  are  all  of  them  legally  speaking  tenements."    Blackstone, 
at  p.  86  of  the  same  volume,  gives  a  definition  of  an  "office."      He  says:    "Offices, 
which  have  a  right  to  exercise  a  public  or  private  employment,  and  to  take  the  fees  and 
emoluments  thereunto  belonging,  are  also  incorporeal  here-[110]-ditaments,  whether 
public,  as  those  of  magistrates,  or  private,  as  of  bailiffs,  receivers,  and  the  like  :  for, 
a  man  may  have  an  estate  in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a 
term  of  years,  or  during  pleasure  only."     According  to  the  statement  of  this  case,  the 
appellant  clearly  holds  an  "  office,"  within  that  definition.     In  Heywood  on  County 
Elections,  p.  65,  it  is  said  :  "The  statute  of  Henry  the  8th  requires  each  voter  to  have 
a  qualification  in  '  free  land  or  tenements  to  the  value  of  40s.  by  the  year.'     By  the 
18  G.  2,  c.  18,  s.  3,  no  person  shall  vote  for  the  electing  of  a  knight  or  knights  of  the 


11  C.  B.  (N.  S.)  111.  BUSHELL    V.   EASTES  737 

shire  'in  respect  or  in  right  of  any  messuages,  lands,  or  tenements,'  which  have  not 
been  assessed  to  some  aid  granted  by  land-tax  twelve  calendar  months  next  before 
such  election.  The  word  tenement  in  its  vulgar  acceptation  is  usually  applied  to 
houses  and  other  buildings,  yet,  in  its  original,  proper,  and  legal  sense,  it  signifies 
everything  that  may  be  holden,  provided  it  is  of  a  permanent  nature,  whether  it  be 
of  a  substantial  and  sensible,  or  of  an  unsubstantial  ideal  kind.  Thus,  the  word 
liberum  tenementum,  franktenement,  or  freehold,  is  applicable  not  only  to  land  and 
houses,  but  also  to  offices,  rents,  commons,  tithes,  and  the  like ;  and  a  franchise,  an 
office,  a  peerage,  &e.,  are  legally  speaking  tenements.  Taking  it  in  this  sense,  persons 
holding  offices  in  fee  or  for  life,  whether  they  concern  lands  or  not,  may  be  said  to 
have  a  freehold  therein  ;  and,  being  duly  rated  to  the  land-tax,  have  frequently  been 
admitted  to  vote  at  the  elections  of  knights  of  the  shire.  It  may  be  doubted  whether 
persons  possessed  of  public  offices  in  fee  or  for  life  ever  were  suitors  at  the  county- 
courts,  and,  therefore,  if  the  elections  of  knights  of  the  shire  were  in  antient  times 
confined  to  such  suitors,  as  has  been  asserted  with  much  appearance  of  reason,  whether 
they  were  permitted  to  vote  with  them  there.  But  recent  [111]  usage  had  confirmed 
them  in  the  franchise,  and,  from  the  18  C4-.  2  to  the  decision  of  the  Middlesex  committee 
hereafter  mentioned,  the  question  had  been  whether  officers  claiming  to  vote  were  duly 
assessed  to  the  land-tax  for  the  limited  time,  not  whether  they  possessed  the  necessary 
estate."  [Williams,  J.  At  p.  G7,  Serjeant  Heywood  says:  "The  committee  which 
sat  upon  the  election  for  Middlesex  in  1804,  after  a  long  discussion  and  able  argument 
(see  Onl's  case,  2  Peckwell,  33),  laid  down  the  general  principle,  that  '  the  holder  of  an 
office  for  life,  not  having  a  freehold  interest  in  house  or  land  in  right  of  his  office,  had 
no  right  to  vote.'"  And  the  learned  Serjeant  adds:  "This  rule  is  so  consonant  to 
the  antient  simplicity  of  the  common  law,  and  so  reasonable  in  itself,  that  it  has  been 
universally  approved  of  and  adopted  at  all  the  county  elections  which  have  since  taken 
place."]  The  resolution  of  1804  was  not  justified  by  the  state  of  the  statute-law  at 
that  time  or  now  in  relation  to  county  votes :  see  7  &  8  W.  3,  c.  25,  10  Ann.  c.  23, 
s.  2,  18  G.  2,  c.  18,  ss.  1-5,  20  G.  3,  c.  17,  s.  1,  22  G.  3,  c.  41,  28  G.  3,  c.  36,  s.  6.  The 
only  statutes  bearing  upon  the  subject  since  the  year  1804,  are  the  Reform  Act,  2  W.  4, 
•c.  45,  which  passed  for  the  purpose  of  extending  the  franchise,  and  the  Registration 
Act,  6  &  7  Vict.  c.  18,  which  was  directed  to  another  object.  [Byles,  J.  Are  you 
right  in  saying  that  the  Reform  Act  did  not  restrain  the  franchise?]  The  18th 
section  (a)  certainly  [112]  places  some  limitation  on  the  right  of  voting  in  respect  of 
freeholds  for  life ;  but  there  is  nothing  in  that  section  to  prevent  one  who  holds  a 
freehold  office  for  life  from  voting :  the  language  of  the  section  must  be  construed 
with  reference  to  the  subject-matter.  The  22nd  section  repeals  the  18  G.  2,  c.  18, 
s.  3,  enacting  that,  "  in  order  to  entitle  any  person  to  vote  in  any  election  of  a  knight 
of  the  shire  or  other  member  to  serve  in  any  future  parliament,  in  respect  of  any 
messuages,  lands,  or  tenements,  whether  freehold  or  otherwise,  it  shall  not  be  necessary 
that  the  same  shall  be  assessed  to  the  land-tax."  [Byles,  J.  Unless  you  can  make 
out  that  the  appellant  was  qualified  to  vote  in  respect  of  his  office  before  the  passing 
of  the  Reform  Act,  you  do  not  advance  a  single  step.     Welsby,  who  appeared  for  the 

(a)  Which  enacts  "that  no  person  shall  be  entitled  to  vote  in  the  election  of  a 
knight  of  the  shire  to  serve  in  any  future  parliament,  or  in  the  election  of  a  member 
or  members  to  serve  in  any  future  parliament  for  any  city  or  town  being  a  county  of 
itself,  in  respect  of  any  freehold  lands  or  tenements  whereof  such  person  may  be  seised 
for  his  own  life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  except  such 
person  shall  be  in  the  actual  and  bona,  fide  occupation  of  such  lands  and  tenements, 
or  except  the  same  shall  have  come  to  such  person  by  marriage,  marriage-settlement, 
devise,  or  promotion  to  any  benefice  or  to  any  office,  or  oxcept  the  same  shall  bo  of 
the  clear  yearly  value  of  not  less  than  101.  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same;  any  statute  or  usage  to  the  contrary  notwithstanding: 
Provided  always,  that  nothing  in  this  act  contained  shall  prevent  any  person  now 
seised  for  his  own  life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  of  any 
freehold  lauds  or  tenements  in  respect  of  which  he  now  has,  or  but  for  the  passing  of 
this  act  might  acquire,  the  light  01  voting  in  such  respective  elections,  from  retaining 
or  acquiring,  so  long  as  he  shall  be  so  seised  of  the  same  lands  or  tenements,  such  right 
of  voting  in  respect  thereof,  if  duly  registered  according  to  the  respective  provisions 
hereafter  contained." 
C.  P.  xx.— 24 
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respondent,  intimated  that  he  did  not  mean  to  contend  that  the  Reform  Act  took 
away  from  the  appellant  any  right  where  he  had  before.]  There  clearly  is  nothing 
in  the  Reform  Act  which  is  at  all  inconsistent  with  this  claim.  [Williams,  J.  Suppose 
the  office  be  one  the  duties  of  which  are  to  be  [113]  performed  in  two  or  more  counties, 
how  would  it  be  registered  ?]  If  the  office  be  in  any  way  connected  with  land,  upon 
a  fair  and  liberal  construction  of  the  statute  of  H.  6,  the  claim  to  vote  must  prevail. 
This,  at  all  events,  is  as  much  connected  with  realty  as  tolls  are :  and,  as  to  these, 
Mr.  Elliott  says,  p.  38  :  "Tolls  which  are  incorporeal  hereditaments,  and  which,  when 
issuing  out  of  and  collateral  to  land,  are  tenements  within  the  definition  of  Lord  Coke 
(Co.  Litt.  6  a.),  though  not  there  enumerated  by  him,  appear  to  be  of  a  real  nature, 
and  sufficient  to  confer  the  elective  franchise."  [Byles,  J.  In  no  instance,  since  the 
resolution  in  Ord's  case,  has  a  parish  clerk  been  allowed  to  vote.]  That  must  be 
admitted;  and,  if  the  resolution  of  1804  be  binding  upon  this  court,  and  the  office 
here  is  not  sufficiently  connected  with  realty  to  distinguish  it,  the  present  claim 
must  fail. 

Welsby,  contra,  was  not  called  upon. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this  case 
was  right.  I  do  not  stop  to  inquire  whether  the  office  of  parish  clerk  is  one  which 
comes  within  Lord  Coke's  definition  of  a  freehold  tenement.  But  I  am  clearly  of 
opinion  that  a  parish  clerk  is  not  entitled  to  vote  in  respect  of  his  office.  The  resolu- 
tion of  the  Middlesex  committee  in  1804  has  uniformly  been  acted  upon  since  by 
persons  whose  duty  it  was  to  deal  with  these  questions.  And  the  whole  frame  of  the 
Reform  Act  is  consistent  with  the  supposition  that  the  legislature  were  well  aware  of 
that  resolution,  and  is  not  consistent  with  the  claim  put  forward  upon  the  present 
occasion.  On  the  first  point,  therefore,  I  am  against  the  argument  urged  by  Mr. 
Macnamara.  I  am  also  against  him  upon  the  second  point.  There  is  nothing  in  the 
statement  of  [114]  the  case  to  connect  the  emoluments  of  this  office  with  profits 
arising  from  land.  I  think  the  revising-barrister  put  the  right  construction  upon  the 
evidence  before  him  when  he  held  that  the  fee  received  by  the  parish  clerk  was  in  the 
nature  of  a  remuneration  for  services  rendered  in  conducting  the  funeral  rites,  and 
not  a  payment  or  emolument  issuing  out  of  or  charged  upon  the  land.  For  these* 
reasons,  I  think  the  objection  to  the  vote  was  well  founded. 

The  rest  of  the  court  concurring, 

Decision  affirmed,  with  costs  (a). 


County  of  Kent. — Eastern  Division. 

William  Hall,  Appellant;  Charles  Edward  Lewis,  Respondent.    Nov.  19th,  1861. 

[S.  C.  K.  &  G.  499  ;  31  L.  J.  C.  P.  45  ;  5  L.  T.  491  ;  8  Jur.  N.  S.  646  ;  10  W.  R.  151.] 

One  of  the  "  six  preachers "  of  the  cathedral  church  of  Canterbury  claimed  to  be 
registered  in  respect  of  a  "  freehold  office."  The  appointment  was  by  the  Arch- 
bishop of  Canterbury,  and  the  office  held  during  good  behaviour,  provided  the 
party  remained  in  the  diocese  and  preached  at  least  twice  a  year  in  the  cathedral. 
He  received  an  annual  stipend  of  321.  from  the  dean  and  chapter  of  Canterbury, 
which  was  paid  out  of  the  chapter  revenues,  which  were  derived  from  lands  in 
various  places  vested  in  the  dean  and  chapter  : — Held, — reversing  the  decision  of 
the  revising-barrister, — that  the  claimant  had  no  such  freehold  office  or  equitable 
interest  arising  out  of  land  as  to  entitle  him  to  be  registered. — The  like  as  to  the 
lay-clerks  and  the  bell-ringer. 

At  a  court  held  at  Canterbury  for  the  revision  of  the  list  of  voters  for  the  Eastern 
division  of  the  county  of  Kent,  the  Rev.  Francis  James  Holland,  Joseph  Burr,  and 
Thomas  Parnell  severally  claimed  to  be  placed  on  the  list  of  voters  for  the  said  Eastern 
division,  in  respect  of  property  situate  wholly  or  in  part  within  the  parish  called  the 
Ville  of  Christ  Church,  in  the  [115]  city  of  Canterbury,  and  were  duly  objected  to 
by  Benjamin  Eastes,  a  person  on  the  register  of  voters,  on  the  ground  that  the}'  did 

(a)  The  respondent  declined  to  take  the  costs,  the  case  having  been  stated  under 
an  arrangement,  for  the  purpose  of  determining  the  point. 
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not  possess  the  requisite  qualification.     The  claims  were  set  forth  in  the  following 
form  : — 


Christian  name  and  surname. 

Place  of  abode. 

Nature  of 
qualification. 

Street,  lane,  &c 

Holland,  Francis  James. 

Burr,  Joseph. 
Parnell,  Thomas. 

14  St.   Dunstan's  Ter- 
race, Canterbury. 

16  Orchard  Street,  St. 
Dunstan's,  Canterbury. 

St.  Radigund's  Street, 
Canterbury. 

Freehold 
office. 

Freehold 
office. 

Freehold 
office. 

As  one  of  the  six  javai-hers 

in  the  cathedral  church, 

Canterbury. 
Lay  -  clerk,       Canterbury 

Cathedral. 
Bell-ringer,      Canterbury 

( Yithedral. 

As  regards  the  claim  of  the  Rev.  Francis  James  Holland,  the  facts  proved  before 
the  revising-barrister  were,  that  the  said  Rev.  Francis  James  Holland  was  appointed 
by  the  Archbishop  of  Canterbury  one  of  the  six  preachers  of  Canterbury  Cathedral ; 
that  he  held  his  office  during  good  behaviour,  provided  he  remained  in  the  diocese 
and  preached  at  least  twice  a  year  in  the  said  cathedral;  and  that  he  received  an 
annual  stipend  of  321.,  as  preacher,  from  the  treasurer  of  the  dean  and  chapter  of 
Canterbury,  at  the  audit-room  in  the  Cathedral  precincts,  situate  within  the  said  ville 
of  Christ  Church.  It  was  further  proved  that  each  of  the  six  preachers  formerly 
received  an  annual  stipend  of  201.  a  year  and  a  house  to  live  in,  but  that  the  stipend 
was  afterwards  increased,  and  the  house  taken  away. 

As  regards  the  claim  of  Joseph  Burr,  the  facts  proved  were  that,  at  a  chapter 
held  in  July,  1 834,  the  said  Joseph  Burr  was  appointed  by  the  said  dean  and  chapter 
of  Canterbury  Cathedral  one  of  the  eight  lay-clerks  of  the  said  cathedral ;  that  the 
appointment  was  [116]  for  life,  and  was  made  by  a  resolution  of  the  chapter,  a  minute 
of  which  resolution  was  recorded  in  the  records  of  the  chapter-house  and  signed  by 
the  said  Joseph  Burr :  that  a  salary  of  801.  a  year  was  attached  to  the  office  of  lay- 
clerk,  and  was  paid  annually  to  the  said  Joseph  Burr  by  the  treasurer  of  the  said 
dean  and  chapter  in  the  said  audit-room  of  the  said  cathedral,  situate  within  the  said 
ville  of  Christ  Church  ;  and  that  the  duty  of  the  said  Joseph  Burr  as  lay  clerk,  was 
to  attend  and  officiate  as  clerk  a  certain  number  of  times  in  each  year,  during  the 
celebration  of  Divine  Service  in  the  said  cathedral. 

As  regards  the  claim  of  Thomas  Parnell,  it  was  proved  that,  in  1857,  the  said 
Thomas  Parnell  had  been  appointed  by  the  said  dean  and  chapter  one  of  the  eight 
bell-ringers  in  the  said  cathedral ;  that  the  appointment  was  for  life ;  and  that  an 
annual  stipend  of  201.  a  year,  payable  out  of  the  cathedral  funds,  was  attached  to  the 
said  office  of  bell-ringer,  and  was  paid  annually  to  the  said  Thomas  Parnell  by  the 
said  treasurer  of  the  said  dean  and  chapter  at  the  said  audit-room  in  the  said  ville  of 
Christ  Church  ;  and  that  it  was  the  duty  of  the  said  Thomas  Parnell  to  attend  from 
time  to  time  to  assist  in  ringing  the  bells  at  the  said  cathedral  prior  to  the  celebration 
of  Divine  Service  therein. 

It  further  appeared  that  the  appointment  to  these  different  offices,  the  duties 
incident  to  them,  and  the  amount  of  salary  payable  to  the  holders  or  occupants  of  the 
said  offices,  were  regulated  by  certain  statutes  of  the  Metropolitan  Cathedral  of  Christ 
Church,  Canterbury,  which  were  produced  in  court  and  read  ;  and  it  was  agreed  that 
these  statutes  should  form  part  of  the  present  case,  and,  if  necessary,  should  be  referred 
to  as  evidence  in  support  of  the  claims  of  the  respective  claimants. 

[117]  It  was  further  proved  that  such  salaries  were  paid  out  of  the  chapter 
revenues,  which  were  derived  either  wholly  or  in  part  from  certain  lands  and  tene 
ments  situate  in  the  parish  of  Christ  Church  Ville  and  other  parishes  in  the  said 
eastern  division  of  the  said  county,  and  elsewhere  out  of  the  said  county,  and  which 
lands  and  tenements  were  vested  in  the  dean  ami  chapter  of  tint  said  cathedral. 

Upon  this  state  of  facts,  the  revising-barrister  retained  the  names  of  the  said 
Francis  James  Holland,  Joseph  Burr,  and  Thomas  Parnell  on  the  said  list  of  voters. 

The  names  of  nine  other  persons  objected  to  under  circumstances  similar  to  the 
above  were  likewise  retained  on  the  list,  and  the  appeals  in  those  cases  consolidated 
u  it  h  t  hi'  principal  case. 
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If  the  court  should  be  of  opinion  that  the  decision  of  the  revising-barrister  was 
incorrect,  the  names  of  the  several  persons  above  referred  to  were  to  be  expunged 
from  the  register.  If  the  court  should  be  of  opinion  that  his  decision  was  correct,  the 
list  was  to  remain  without  amendment. 

Welsby,  for  the  appellants.  After  the  decision  in  Bushell,  App.,  Eastes,  Resp.,  ante, 
p.  106,  it  must  be  assumed  that  a  mere  appointment  to  an  office, — supposing  these  to 
be  offices, — unconnected  with  any  interest  in  land,  will  not  confer  a  right  of  voting. 
In  this  respect,  therefore,  all  these  three  claimants  stand  upon  the  same  footing. 
Each  is  to  receive  a  certain  stipend  which  it  was  proved  was  paid  out  of  the  chapter 
revenues,  which  revenues  are  derived  either  wholly  or  in  part  "  from  lands  in  the 
parish  of  Christ  Church  Ville  and  other  parishes  in  the  eastern  division  of  the  county 
of  Kent,  and  out  of  the  county,"  vested  in  the  dean  and  chapter.  This  differs  in  no 
degree  from  the  [118]  case  of  any  gentleman  who  pays  the  wages  of  his  butler  or  his 
gardener  out  of  his  general  funds  from  whatever  source  derived.  It  does  not  appear 
that  any  one  of  these  claimants  receives  40s.  a  year  out  of  lands  of  the  dean  and 
chapter  within  the  county. 

Macnamara,  for  the  respondents.  The  revising-barrister  has  found  as  a  fact  that 
the  stipends  of  the  claimants  are  paid  out  of  the  chapter  revenues,  which  are  derived 
from  lands.  There  was  no  question  about  the  value.  It  is  submitted  that,  under  the 
circumstances,  the  dean  and  chapter  are  trustees  for  these  parties ;  and,  if  so,  they 
clearly  have  such  an  equitable  interest  in  the  land  as  to  entitle  them  to  vote.  That 
these  persons  are  appointed  to  "offices,"  there  can  be  no  doubt:  and  the  revising- 
barrister  has  so  found.  They  hold  offices  to  which  public  duties  are  attached  ;  and 
they  hold  them  for  life,  provided  they  perform  the  duties  attached  to  them.  [Erie,  C.  J. 
What  is  there  to  make  their  salaries  a  charge  upon  any  land  I]  Nothing,  unless  the 
finding  that  they  are  paid  out  of  the  revenues  of  the  dean  and  chapter,  which  are 
derived  from  lands. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this  case 
should  be  reversed.  It  is  not  necessary  to  make  the  determination  of  this  case  turn 
upon  whether  or  not  these  claimants  held  "  offices,"  because,  if  they  were  appointed 
and  had  an  equitable  right  to  have  their  salaries  paid  out  of  the  proceeds  of  lauds 
(within  the  district),  that  would  give  them  a  sufficient  qualification.  But  I  am  unable 
to  find  any  equitable  interest  which  they  can  possibly  have  in  any  lands  anywhere. 
There  is  a  mere  agreement  to  pay  them  certain  stipends  at  the  audit-room  in  the 
cathedral  precinct.  I  cannot  distinguish  be-[119]-tween  the  case  of  these  functionaries 
and  that  of  any  private  gentleman's  servants.  The  payment  is  made  out  of  the 
general  funds  of  the  dean  and  chapter.  There  is  no  vestige  of  any  equitable  interest 
in  land. 

Williams,  J.  I  am  of  the  same  opinion.  It  may  be  that  the  claimants  have 
certain  functions  for  life,  and  that  thejT  are  entitled  to  receive  certain  yearly  sums  out 
of  the  revenues  of  the  dean  and  chapter.  But  there  is  nothing  to  shew  that  they  have 
any  interest  whatever  in  any  land. 

Byles,  J.,  and  Keating,  J.,  concurred. 

Decision  reversed. 

End  of  the  Registration  Cases  for  1861. 

[120]    Memoranda. 

In  the  course  of  the  Vacation  succeeding  this  Term,  the  Hon.  Mr.  Justice  Hill 
resigned  his  office  of  Judge  of  the  Court  of  Queen's  Bench. 

John  Mellor,  Esq  ,  of  the  Inner  Temple,  one  of  Her  Majesty's  Counsel  learned  in 
the  Law,  was  appointed  a  Judge  of  the  Court  of  Queen's  Bench,  in  the  room  of  Mr. 
Justice  Hill,  resigned.     He  gave  rings  with  the  motto,  "  Lex  ratione  probata." 

The  learned  Judge  took  the  oaths  and  his  seat  in  Court  on  the  second  day  of  the 
Term.     He  shortly  after  received  the  honor  of  knighthood. 
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[121]  Cases  Argued  and  Determined  i\  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  in  the  Twenty-Fifth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  Banco  in  this  Term,  were, — Erie,  C.  J.,  Williams,  J., 
Byles,  J.,  and  Keating,  J. 

Smith  and  Others  u.  Smith  and  Others.     Nov.  5th,  1861. 

[S.  C.  31  L.  J.  C.  P.  25 :  5  L.  T.  417  ;  8  Jur.  N.  S.  459  ;  10  W.  R.  18.     Discussed, 
Spence  v.  Spence,  1862,  12  C.  B.  N.  S.  210.] 

Testator  by  his  will,  made  before  1838,  gave  all  his  real  and  personal  estate  to 
trustees,  in  trust,  after  payment  of  his  debts,  &c,  to  convert  the  personal  estate 
into  money,  to  be  placed  at  interest.  He  then  gave  all  "  the  profits"  arising  from 
his  real  estate  and  the  interest  of  his  personal  estate  to  his  wife,  to  be  applied  to 
her  maintenance  and  support  at  the  discretion  of  the  trustees,  if  she  should  need 
the  whole  of  it,  during  her  life.  He  then  gave  a  legacy  of  8001.  to  his  niece.  He 
then  willed  that  his  trustees  should  put  his  kinsman  G.  S.  into  possession  of  a  close 
called  "The  First  Close,"  which  he  gave  to  the  said  G.  S. ;  and  then  followed  this 
devise, — "Then  I  give  all  that  my  close  or  piece  of  land  called  'The  Second  Close,' 
with  all  the  appurtenances,  unto  my  kinsman  W.  S.,  son  of  my  late  brother  W.  S.  :" 
— Held,  that  a  sufficiently  clear  intention  to  give  W.  S.  an  estate  in  fee  was  shewn, 
to  countervail  the  absence  of  words  of  limitation. 

This  was  an  action  of  ejectment  brought  for  the  recovery  of  a  close  or  piece  of 
land  called  "The  Second  Close,"  situate  in  the  lordship  of  Pailton,  in  the  county  of 
Warwick  ;  and  by  consent  of  the  parties,  and  under  a  judge's  order,  pursuant  to  the 
Common  Law  [122]  Procedure  Act,  1852,  the  following  case  was  stated  for  the  opinion 
of  the  court : — 

Joseph  Smith  and  Thomas  Smith  being  seised  in  fee  as  tenants  in  common  of  the 
said  close  called  "The  Second  Close,"  the  said  Joseph  Smith  duly  made  and  executed 
his  last  will  and  testament  in  writing,  dated  the  1 7th  of  March,  1824,  and  thereby 
gave  and  devised  all  that  his  undivided  moiety  or  half  part,  and  all  other  his  right, 
share,  and  interest  of  and  in  all  those  several  closes,  pieces,  or  parcels  of  arable, 
meadow,  and  pasture  land  of  which  he  was  seised  jointly  with  his  brother  Thomas 
Smith,  and  containing  sixteen  acres  or  thereabouts,  situate  and  being  in  the  parish  of 
Pailton,  in  the  county  of  Warwick,  then  in  his  (the  testator's)  own  occupation,  and 
including  the  said  close  sought  to  be  recovered,  unto  and  to  the  use  of  his  said  brother 
Thomas  Smith,  his  heirs  and  assigns,  for  ever:  and,  in  an  event  which  did  Dot  happen, 
I  he  testator  gave  and  devised  the  same  unto  and  to  the  use  of  his  own  light  heirs,  for 
ever,  subject  nevertheless  and  charged  and  chargeable,  after  the  decease  of  the  said 
Thomas  Smith,  with  the  payment  of  certain  legacies  bequeathed  by  the  will. 

Thi!  said  Joseph  Smith  died  on  or  about  the  18th  of  April,  1821  ;  anil  the  said 
Thomas  Smith,  then  becoming  and  being  seised  in  fee  of  the  entirety  of  the  said  close, 
duly  made  and  executed  his  will,  bearing  date  the  8th  of  January,  1835,  in  the  words 
following  : — 

"In  the  name  of  God,  Amen.  I,  Thonias  Smith,  of  Churchover,  in  the  county  of 
Warwick,  farmer,  being  of  sound  mind,  memory,  and  understanding,  do  make  this  my 
last  will  and  testament  in  manner  and  form  following,  that  is  to  say,  —  First,  1  give  all 
my  goods,  chattels,  stock  of  cattle,  implements  in  husbandry,  money  at  interest,  rights, 
credits,  whatsoever  and  [123]  wheresoever,  and  of  what  kind  soever  it  may  consist  of, 
and  all  my  real  and  personal  estate  whatsoever  and  wheresoever,  and  of  what  kind 
soever  it  may  consist  of,  into  the  hands  of  my  kinsman  John  Clarke,  of  Pailton, 
former,  and  my  friend  Richard  Brumage,  of  Rugby,  baker,  in  trust  to  and  for  the 
several  use.-,  hereinafter  mentioned,  thai  is  to  say,  after  the  payment  of  .all  my  just, 
debts,  funeral  expenses,  and  the  expense  of  proving  this  my  last  will,  are  paid,  then 
my  will  is  thai  my  -aid  trustees  shall  convert  .ill  my  personal  estate  into  money,  and 
place  the  said  money  at  interest.  Then  1  give  all  the  profits  arising  from  my  real 
estate,  and  the  interest  of  my  personal  estate,  unto  my  wife  Franois  Smith,  to  !»■ 
applied  towards  her  maintenance  and  support  of  her  at  the  discretion  of  my  said 
trustees,  if   she   shall   need   t be   whole  of   it,  during   her  natural  life.      Then,  alt  er  her 
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decease,  I  give  unto  my  niece  Mary  Clarke,  wife  of  my  trustee  John  Clarke,  the  sum 
of  5001. ;  and,  in  case  she  shall  depart  this  life  before  she  shall  be  possessed  of  the 
said  5001.,  then  my  will  is  that  my  said  trustees  shall  divide  the  said  legacy  in  equal 
shares  amongst  all  the  surviving  children  of  my  niece  Mary  Clarke  aforesaid.  Then 
my  will  is  that  my  said  trustees  shall  put  my  kinsman  George  Smith  in  possession  of 
all  that  my  close  or  piece  of  land  called  '  The  first  Close,'  situate  in  Pail  ton  Lordship, 
which  close  I  give  unto  my  kinsman  George  Smith,  together  with  all  the  appur- 
tenances thereunto  belonging.  Then  I  give  all  that  my  close  or  piece  of  land  called 
'  The  Second  Close,'  with  all  the  appurtenances  thereunto  belonging,  unto  my  kinsman 
William  Smith,  son  of  my  late  brother  William  Smith."  And,  after  giving  another 
close  in  similar  words,  the  said  testator  willed  that  his  said  trustees  should  "divide 
all  the  residue  and  remainder  of  his  personal  estate  "  amongst  the  persons  in  his  said 
will  mentioned. 

[124]  The  testator  died  in  1838,  and  his  widow  died  shortly  after  him.  At  the 
time  of  making  the  said  will,  the  said  testator  was  about  seventy-five  years  of  age,  and 
without  children  ;  and  the  claimant  George  Smith,  who  is  the  devisee  of  "  The  first 
Close,"  was  the  son  of  the  testator's  nephew  and  heir  presumptive,  and  at  his  death, 
became  his  heir-at-law. 

The  defendant's  claim  under  the  said  William  Smith,  the  devisee,  who  died  in 
December,  1859. 

The  testator  had  no  other  real  estate  than  the  lands  specifically  devised  in  the 
said  will  (a). 

All  his  debts,  funeral  expenses,  and  the  expense  of  proving  the  will,  were  satisfied 
by  the  trustees  out  of  the  personal  estate. 

The  question  for  the  opinion  of  the  court  was,  whether  the  claimant  George  Smith 
was  entitled  to  recover. 

Field,  for  the  plaintiff.  The  question  is  whether,  under  the  second  devise  in  the 
will  of  Thomas  Smith  (which  was  made  before  the  passing  of  the  Wills  Act,  7  W.  4 
&  1  Vict.  c.  '26),  the  devisee  William  Smith  took  an  estate  in  fee  or  an  estate  for  life. 
It  is  submitted  that  he  took  for  life  only,  there  being  no  words  of  limitation,  and 
nothing  in  the  context  whence  the  court  can  necessarily  infer  that  the  testator 
intended  to  give  him  the  fee.  The  authorities  upon  this  subject,  which  are  very 
numerous,  are  all  collected  in  Jarman  on  Wills,  where  the  result  of  them  is  thus 
summed  up, — vol.  2,  e.  33,  2nd  edit.  210, — "Nothing  is  better  settled  than  that  a 
devise  of  messuages,  lands,  tenements,  or  hereditaments  (not  estate),  without  words 
of  limitation,  occurring  in  a  will  which  is  not  subject  to  the  newly  enacted  rules  of 
testamentary  [125]  construction,  confers  on  the  devisee  an  estate  for  life  only,  notwith- 
standing the  testator  may  have  commenced  his  will  with  a  declaration  of  his  intention 
to  dispose  of  his  whole  estate,  or  may  have  given  a  nominal  legacy  to  his  heir,  or  may 
have  declared  an  intention  wholly  to  disinherit  him,  or  the  will  may  contain  an  ante- 
cedent devise  to  the  heir  for  life  of  the  testator's  property  which  is  the  subject  of 
dispute,  or  the  devise  in  question  may  be  to  a  class  embracing  the  heir,  as  to  the 
testator's  children,  or  lastly,  notwithstanding  there  may,  in  another  part  of  the  will, 
or  in  the  immediate  context,  lie  a  devise  expressly  for  life,  affording  the  argument, 
therefore,  that  the  testator  meant  something  more,  or  at  least  different,  by  an  indefinite 
devise ;  though  any,  or,  it  is  conceived,  the  whole  of  these  circumstances  concur  in  the 
same  will,  it  is  indisputably  clear  that  such  a  devise  will  confer  only  an  estate  for 
life."  [Willes,  J.  The  particular  devise  commences  with  the  word  "Then."  What 
does  that  refer  to?  If  it  may  be  read  "thence"  or  "thenceforward,"  it  would  give 
William  a  fee.]  It  may  be  that  the  trustees  took  a  fee  :  but  the  testator  only  charges 
his  personal  estate  with  his  debts  and  funeral  and  testamentary  expenses  ;  and  the 
trustees  are  to  hold  only  until  the  death  of  the  wife.  The  devise  in  question,  however, 
is  not  to  take  effect  until  after  her  death.  The  estate  is  given  to  the  trustees  for 
certain  limited  purposes,  then  to  the  wife  for  life,  then  an  executory  devise  over  in 
favour  of  William  Smith  as  to  the  property  now  in  question.  [Willes,  J.  In  Blagrave 
v.  Blar/rare,  4  Exch.  550,  568,  Parke,  B.,  cites  with  approval  the  rule  laid  down  by 
the  court  of  Exchequer  in  Watson  v.  Pearson,  2  Exch.  581,  that,  "where  the  purposes 
of  the  trust  on  which  an  estate  is  devised  to  trustees  are  such  as  not  to  require  a  fee 

(a)  This  was  added  during  the  argument,  at  the  suggestion  of  the  court,  the  fact 
being  admitted  to  be  so. 
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in  them,  as,  for  instance,  where  the  trust  is  to  pay  an-[126]-uuities,  or  to  pay  over 
rents  and  profits  to  a  party  for  life,  there,  if  subject  to  the  specified  trusts,  the  estate 
ie  given  over,  the  parties  taking  under  such  devise  over  have  been  held  to  take  legal 
estates ;  the  estate  given  to  the  trustees  (even  given  with  words  of  inheritance)  having 
been  in  such  cases  taken  to  have  been  meant  to  be  co-extensive  only  with  the  trust 
to  be  performed."]     In  Doe  d.  Small  v.  Allen,  8  T.  K.  497,  the  testator  devised  thus, — 
"As  to  what  real  and  personal  estate  it  has  pleased  God  to  bless  me  with  (all  my  debts 
being  first  paid  out  of  ray  personal,  and,  if  that  is  not  sufficient,  out  of  my  real  estate), 
I  give  and  dispose  of  the  same  as  follows, — I  devise  all  my  messuages,  lands,  tenements, 
and  hereditaments  in  S.,  &c.,  to  A. :"  and  it  was  held  that  A.  took  only  a  life  estate. 
Lord  Kenyon  there  says:  "Although  the  court  are  not  now  prepared  to  give  their 
final  judgment  on  this  special  verdict,  I  cannot  forbear  expressing  my  present  senti- 
ments on  it.     It  has  been  frequently  lamented,  that,  at  first,  after  the  passing  of  the 
Statute  of  Wills,  the  courts  did  not  require  the  same  technical  expressions  in  a  will  to 
pass  a  real  estate  as  are  necessary  in  conveying  the  estate  by  deed  ;  for,  then  we  should 
not  have  had  more  cases  on  the  construction  of  wills  than  of  deeds  ;  and  it  very  rarely 
happens  now  that  a  question  arises  on  the  construction  of  a  limitation  in  a  deed.     There 
are  certain  received  words  that  are  well  known  and  have  from  time  to  time  been  used 
by  conveyancers  in  drawing  deeds ;  and  these  exclude  all  doubt  as  to  their  legal  mean- 
big:  but,  in  expounding  wills,  a  greater  latitude  of  construction  has  been  allowed. 
After  an  anxious  endeavour  to  discover  the  intention  of  a  testator,  it  frequently  happens 
that  we  can  only  conjecture  what  his  intention  was ;  and  sometimes  there  is  scarcely 
enough  to  form  even  a  conjecture.     Formerly,  Sir  J.  Bland  made  his  own  [127]  will ; 
and,  at  the  close  of  it,  he  said  that  he  had  disposed  of  his  estate  in  so  clear  a  manner 
that  he  thought  it  impossible  for  any  lawyer  to  doubt  about  it.     This  will  was  after- 
wards contested  ;  and  it  came  before  Lord  Hardwicke,  who  said  that  he  was  so  utterly 
at  a  loss  to  conceive  what  was  the  real  intention  of  the  testator,  that  he  wished  he 
could   find  some  ground  on  which  to  form  a  conjecture.     So,  in  the  case  of  Right  d. 
Mitchell  v.  Sidebotham,  Dougl.  759,  Lord  Mansfield,  whose  mind  was  as  equal  to  the 
explanation  of  difficult  points  as  that  of  any  lawyer  who  ever  sat  in  Westminster  Hall, 
admitted  the  difficulty  of  deciding  questions  of  this  kind,  saying,  'I  verily  believe 
that,  in  almost  every  case  where  by  law  a  general  devise  of  lands  is  reduced  to  an 
estate  for  life,  the  intent  of  the  testator  is  thwarted  ;  for,  ordinary  people  do  not  dis- 
tinguish between  real  and  personal  property.     The  rule  of  law,  however,  is  established 
and  certain,  that  express  words  of  limitation,  or  words  tantamount,  are  necessary  to 
pass  an  estate  of  inheritance.'"     In  Denn  d.   Gaskin  v.  Gaskin,  Cowp.  657,  the  testator 
dc\  ised  thus,      "  As  to  all  such  worldly  estate  as  God  has  endued  me  with,"  I  give  and 
bequeath  as  follows, — "  I  give  and  devise  all  that  my  freehold  messuage  and  tenement 
Lying  in  (!.,  together  with  all  houses,  &c.  and  appurtenances  whatsoever  belonging  to 
the  same,  to  .M.   K.,  G.  R.,  and  T.  R.  equally:"  and  then  he  bequeathed,  amongst 
other  pecuniary  legacies,  10s.  to  his  heir-atdaw  :  and  it  was  held  that  the  devisee  took 
an   estate  for  life  only.      Lord  Mansfield  said  :   "It  is  settled  in  devises,  as  well  as  in 
deeds,  thai,  if  no  words  of  limitation  are  added,  the  devisee  can  only  take  an  estate 
for  life  ;  because  the  law  implies  a  life-estate  only  where  there  are  no  words  of  limita- 
tion.     But,  as  there  ait:  no  technical  words  necessary  in  a  will,  if  the  testator  makes 
use  of  what  is  [128]  tantamount,  as,  if  he  says,  'I  give  to  such  a  one  in  fee-simple,' 
or  'all  my  estate,'  that  will  cany  all  his  interest  in  the  land  devised.      Rut   there  must 
be  wurds  in  the  will  to  control  the  rule  of  law;   which  I  believe,  in  a  variety  of  cases, 
thwarts  the  intention  of  the  testator.      1  suspect,  extremely,  that,  in  this  very  case,  the 
testator  meant    to  give  his  nephews  a  fee   in   I  he  premises  in  question;  for,  he  had  no 
other  landed  property.     He  makes  them  residuary  Legatees  of  his  personalty,  and  gives 
a  disinheriting  legacy  to  his  heir  at  law,  agreeable  to  the  vulgar  notion  taken  from  the 
Roman  law,  that  an  heir  is  cut  off  with  a  shilling.     Because,  by  the  Roman  law,  a  will 
that  passed  by  the  heir  was  called  inofficiosum  testamcntuin.      I!ut    the  single  question 
is,  whether  we  can  find  any  words  in  the  will  to  take  this  m^r  out  of   the  rule  of   law  : 
if  we  cannot,  it  must  be  adhered  to.      I  think  it  is  impossible  to  find  words  in  this  will 
sufficient  to  control  tin'  rule  of  law."     In  Frogmorton  </.  Wright  v.  Wright,  '■'<  Wils.  414, 
tin'  testator  by  his  will,  commencing  "as  touching  the  disposition   of  all    my  temporal 
estate  as  it  hath  pleased  Almighty  ( fod  to  bestow   upon  me,"  I  gi\  e  and  dispose  t  hereof 
as  followeth,—  "  Imprimis,  first  of  all,  I   will  that   my  debts  and  funeral  charges  lie  paid 
and  discharged.      Item,  I  give  unto  Henry  Wright  and  Nathan  Wright,  my  nephews, 
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two  houses  at  Bank,  in  Leeds,  with  a  croft  and  appurtenances  belonging  to  them,  to 
be  equally  dealt  between  them.  Item,  I  give  unto  William  Wright,  my  nephew,  two 
houses  at  Seacroft,  with  a  croft  and  appurtenances  belonging  to  them,  now  iu  the 
occupation  of  J.  C.  and  E.  T.,"  &c.  De  Grey,  C.  J.,  said:  "It  may  seem  probable 
that  the  testator's  intention  was  that  his  nephew  William  should  have  a  fee ;  but  it  is 
a  clear  rule  that  there  must  be  express  words,  or  a  necessary  implication,  to  disinherit 
the  heir-at-law  :  neither  of  these  appear  in  the  present  [129]  case,  and  therefore  the 
legal  operation  of  the  words  of  the  will  must  govern."  In  Right  d.  Compion  v.  Compton, 
9  East,  267,  the  circumstance  of  the  testator  having  given  a  life-estate  to  his  son  (his 
heir-at-law)  did  not  entitle  the  grandchildren  to  the  fee,  where  the  devise  over  to  them 
was  without  words  of  inheritance.  In  Doe  d.  Child  v.  Wright,  8  T.  E.  64,  the  devisor, 
after  these  introductory  words  "  as  touching  such  worldly  and  personal  estate  where- 
with it  hath  pleased  God  to  bless  me,"  gave  an  estate  for  life  to  his  wife  in  his  estates 
in  A.  and  B.,  and  then  devised  to  J.  W.  'all  his  lands,  freehold,  copyhold,  and  lease- 
hold, in  A.,"  and  "  all  his  estate,  freehold  and  copyhold,  in  B.  :  "  and  it  was  held  that 
J.  W.  took  only  an  estate  for  life  in  remainder  in  the  devisor's  estate  in  A.  In  giving 
judgment,  Lord  Kenyon  says  :  "  It  has  frequently  been  lamented  that  the  same  technical 
words  were  not  required  in  wills  as  in  deeds  ;  because,  had  such  a  rule  been  adopted,  few 
questions  would  have  arisen  on  the  construction  of  wills.  Some  rules,  however,  have 
been  established  by  a  series  of  decisions  on  this  subject :  and  we  should  be  removing 
landmarks  if  we  were  to  abandon  that  which  has  been  adopted  as  a  rule  of  property, 
in  the  pursuit  of  a  doubtful  intention  of  a  testator.  Ferhaps  it  would  be  too  critical  to 
advert  to  particular  expressions  in  a  will  of  this  kind,  drawn  by  a  person  ignorant  of 
the  profession  :  but  it  is  observable,  that,  in  almost  all  the  other  clauses  of  the  will,  the 
testator  used  the  word  'estate,'  which  is  sufficient  to  pass  a  fee.  He  has  not,  however, 
used  that  word  in  the  clause  on  which  the  question  arises,  nor  any  word  equivalent  to 
it;  and  there  is  no  part  of  the  will  that  enables  me  to  decide,  consistently  with  the 
authorities,  that  J.  W.  took  a  fee  in  the  premises  in  question  "  (a).  In  Doe  J.  Knocker 
v.  Ravell,  2  C.  &  J.  [130]  617,  a  testatrix,  after  a  preamble  "as  for  such  temporal  estate 
as  God  hath  given  me,  I  give,  devise,  and  dispose  of  it  in  the  following  manner,"  gave 
to  J.  E.  a  house,  &c,  to  come  into  possession  at  the  age  of  eighteen,  and  to  S.  E.  two 
other  houses,  &e.  (without  using  any  express  words  to  pass  the  fee),  and  the  residue 
of  her  estate,  which  was  limited  by  enumeration  to  personalty  :  she  also  gave  to  S.  E. 
the  rent  of  the  house  before  given  to  J.  E.  until  he  was  eighteen,  and,  in  the  event  of 
his  death  before  that  age,  directed  that  all  that  was  left  to  him  should  descend  and  go 
to  S.  E. :  and  it  was  held  that  S.  E.  took  an  estate  for  life  only  in  the  two  houses. 
[Williams,  J.  That  case  rather  belongs  to  the  first  class  of  cases  you  referred  to.] 
That  case  and  Denn  d.  Gaskin  v.  Gaskin,  are  scarcely  to  be  distinguished  from  the 
present. 

Hayes,  Serjt.,  for  the  defendants.  The  question  is  purely  one  of  intention, — what, 
looking  at  the  whole  will,  did  the  testator  intend'  By  "all  his  real  estate,"  he 
evidently  meant  "all  his  interest  in  the  lands."  And  he  gives  all  to  his  trustees. 
[Willes,  J.  A  devise  to  trustees  only  conveys  an  estate  commensurate  with  the 
necessity  of  the  case:  Watson  v.  Pearson,  2  Exeh.  58 1  ;  Blagrcm  v.  Blagrave,  4  Exch. 
550.]  It  is  impossible  to  doubt  the  intention  of  the  testator  here :  and  there  is  no 
case  which  prevents  the  court  from  giving  effect  to  it.  In  Newlamd  v.  Shepherd, 
2  P.  Wms.  194,  the  testator,  having  disposed  of  some  part  of  his  real  estate,  and  of 
some  legacies,  devised  the  residue  of  his  real  and  personal  estate  to  trustees,  their 
heirs,  &c,  in  trust  to  pay  and  apply  the  interest  and  produce  thereof  for  the  mainten- 
ance and  benefit  of  such  of  his  children  by  his  daughter  N.  as  should  be  living  at  the 
time  of  his  decease,  until  his  said  grandchildren  should  [131]  come  to  the  age  of  twenty- 
one  years  or  be  married  :  and  it  was  held  that  the  absolute  right  and  property  of 
the  real  and  personal  estate  passed  to  the  grandchildren  after  that  age.  Lord 
Macclesfield  says :  "  In  this  case  the  testator  did  not  care  to  trust  his  son-in-law  with 
providing  for  his  children  out  of  his  own  estate,  not  only  during  the  time  when  their 
maintenance  would  be  least  expensive  (during  their  tender  years,  and  when  every 
parent  is  bound  to  provide  for  his  children);  but  even  here  he  takes  a  care  which 
seems  unnecessary  :  and,  can  it  be  imagined  that  the  testator  would  shew  a  concern 
for  his  grandchildren  when  they  did  not  want  it,  and  leave  oft'  tbat  care  at  the  only 

(a)  And  see  Doe  J.  Wright  v.  Child,  1  New  Eep.  335. 
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time  when  they  could  be  supposed  to  stand  in  need  of  it,  viz.  as  soon  as  they  should 
come  of  age  and  be  marriageable  ?  Besides,  it  is  plain  the  testator  gives  all  from  the 
heir-at-law,  by  vesting  the  whole  estate  in  fee,  as  well  as  the  legal  property  of  the 
personal  estate,  in  trustees,  which  would  not  have  been  done  had  anything  been 
intended  to  remain  to  the  daughter  and  heir:  not  only  the  interest,  but  the  produce 
of  the  real  and  personal  estate  is  to  be  applied  by  such  trustees;  and,  to  help  this 
plain  intention  of  the  testator,  the  word  'produce'  shall  be  taken  in  the  larger  sense, 
and  then  it  will  signify  whatever  the  estate  will  yield  by  sale  or  otherwise."  [Byles,  J. 
The  word  "produce"  was  held  to  be  synonymous  with  "proceeds."    Williams,  .1.     In 

2  Jarman  on  Wills,  224,  it  is  said  that  the  registrar's  book  shews  that  the  word 
"  produce  "  was  not  in  the  will  in  that  case.  Byles,  J.  Mr.  Jarman  (vol.  i.  p.  459), 
makes  Lord  Brougham  say,  on  appeal  in  Davis  v.  Davis,  1  Kuss.  &  M.  6L5,  that 
Newland  v.  Shepherd  had  been  often  questioned  :  and  he  refers  to  Fonnereau  v.  Fonnereau, 

3  Atk.  314,  316,  where  Lord  Hardwicke  said  "he  could  see  no  reason  to  approve  [132] 
of"  that  case  as  there  reported.]  In  Peat  v.  Powell,  Ambler,  387,  1  Eden,  47',),  the 
testator  devised  the  residue  of  real  and  personal  estate  to  executors,  for  A.,  "till  he 
attain  twenty-one,  and  then  the  trust  to  cease;"  and  it  was  held  that  this  gave  the 
whole  beneficial  estate  to  A., — Lord  Keeper  Henley  saying,  "that  it  was  the  same  as 
if  the  testator  had  said  '  I  give  the  estate  to  trustees,  in  trust  for  A.  till  he  attain 
twenty-one,  and  then  to  A.  and  his  heirs.'"  So,  in  Challenger  v.  Sheppard,  8  T.  R. 
§97,  it  was  held  that,  where  an  estate  in  fee  is  devised  to  trustees  in  trust  for  A.  B., 
without  any  limitation  of  the  estate  to  the  cestui  que  trust,  the  latter  takes  the 
beneficial  interest  in  fee.  [Williams,  J.  Those  cases,  if  well  founded,  depend  upon 
the  implied  intention  of  the  testator  to  provide  for  the  management  of  the  estate  until 
the  person  who  is  to  take  the  beneficial  interest  attains  an  age  to  manage  it  for 
himself.  They  have  but  little  to  do  with  the  case  before  us.  If  we  are  to  assume 
here  that  the  legal  fee  was  in  the  trustees,  our  hands  are  tied.  We  can  decide  no 
other  question  than  that.]  In  Knight  v.  Selby,  3  M.  &  G.  92,  3  Scott,  N.  R.  409,  by 
a  will  made  before  1838,  the  testator  devised  as  follows, — "As  to  my  messuages,  lands, 
and  tenements,  and  real  estate,  I  dispose  thereof  as  follows :  I  give  and  devise 
Whiteacre  unto  A.  and  B.  and  their  heirs,  for  the  use  of  C.  for  life,  and  after  her 
decease  to  the  use  of  D.  and  E.  as  tenants  in  common  : "  and  it  was  held  that  I),  and  E. 
took  a  fee.  Tindal,  C.  J.,  after  adverting  to  the  use  by  the  testator  of  the  words 
"real  estate,"  says,  "There  is  moreover  an  express  devise  to  trustees  and  their  heirs, 
independently  of  any  evidence  of  intention  arising  out  of  the  use  of  the  term  'real 
estate.'  He  (the  testator)  gave  a  fee  where  there  was  no  necessity ;  as  the  persons 
designated  as  trustees  take  no  estate  under  the  will."  And  Coltman,  J.,  [133]  said  : 
"Giving  the  land  to  trustees  and  their  heirs  is  strong  to  shew  that  cetteux  que  trust 
were  to  take  the  same  interest.  That  was  the  ground  upon  which  Challenger  v. 
Sheppard  was  decided."  Erskine,  J.,  says:  "The  cases  cited  clearly  shew  that  words 
found  in  the  introductory  part  of  the  will  are  not,  of  themselves,  sufficient  to  carry 
the  fee  under  a  subsequent  general  devise.  Although  they  indicate  an  intention  to 
dispose  (jf  the  fee,  that  intention  may  not  have  been  carried  ml"  effect.  Taking,  how- 
ever, the  whole  of  this  will  together,  the  testator  has  shewn  an  intention  to  dispose  of 
all  his  interest,  and  that  the  devisees  in  remainder  should  take  a  fee.  It  would  have 
been  useless  to  give  the  estate  to  the  trustees  and  their  heirs,  except  for  the  purpose 
of  passing  the  whole  fee  to  the  beneficial  devisees."  And  Maule,  J.,  says  :  "The  words 
in  the  introductory  part  of  this  will  indicate  an  intention  to  use  words  in  a  subsequent 
part  of  the  will  which  should  operate  as  a  devise  of  the  fee.  Still,  the  intimation  of 
an  intention  to  devise  a  fee  will  not  of  itself  enlarge  a  general  devise  into  a  tee.  But 
the  preliminary  clause  throws  light  upon  terms  used  in  the  devising  clause  which 
otherwise  might  be  doubtful.  To  understand  the  meaning  of  a  particular  clause,  we 
ought  to  look  at  the  words  which  occur  both  before  and  after.  Here,  the  word  '  heirs' 
in  the  introductory  pari  of  the  will  imports  absolute  ownership.  In  the  subsequent 
parts  of  the  will,  the  Icl.iloi  appears  lo  assume  that  he   has   sufficiently  expressed  In  - 

intention  to  pass  thai  absolute  ownership  ;  and  the  will  is  silent  as  to  the  extent  oi 

interest  which  the  beneficial  devisees  in  remainder  are  to  take.  I  think  that  the 
intention  to  pass  the  fee  intimated  in  the  introductory  pari  of  the  will  is  sufficiently, 
though  not  technically,  brought  down  to  the  beneficial  devisees. "  [Williams,  J.  No 
doubt,  Challenger  v.  Shi ppa rd  and  Knight  v.  [134]  Selby  establish   that,  it  an  estate  is 
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given  to  trustees  and  their  heirs,  and  the  uses  declared  are  such  as  would  only  give 
an  estate  for  life,  the  estate  given  to  the  trustees  will  enlarge  the  words  of  the  subse- 
quent devise,  and  give  the  cestui  que  use  the  same  estate  as  if  the  words  of  inheri- 
tance had  been  repeated  in  the  devise  to  him :  especially  if  there  are  other  words  in 
the  will  to  indicate  that  such  was  the  intention  of  the  testator.  In  Challenger  v. 
Sheppard,  the  trustees  took  a  legal  fee ;  in  Knight  v.  Selby,  an  equitable  fee.  The 
difficulty  is,  that  there  are  functions  here  that  render  it  necessary  to  give  the  estate 
to  the  trustees  and  their  heirs,  in  order  that  there  may  be  persons  to  carry  out  the 
will.]  The  question  is  altogether  one  of  intention.  It  is  submitted  that  the  trustees 
took  the  legal  fee,  and  that  their  interest  determined  on  the  death  of  the  wife.  In 
Moore  v.  Chgharn,  10  Beavan,  423,  the  devise  was  to  trustees  and  their  heirs  "upon 
trust  for  the  use  and  benefit  of  A.,  B.,  and  C,"  without  words  of  inheritance  :  and  it 
was  held  that  A.,  B.,  and  C.  took  in  fee.  Lord  Laugdale,  M.  R.,  there  says:  "By  the 
devise  to  the  three  trustees  their  heirs  and  assigns  for  ever,  the  whole  estate  and 
interest  of  the  testator  in  the  land  passed  to  them  :  but  the  testator  declared  that  the 
gift  was  '  upon  trust  for  the  use  and  benefit '  of  the  three  boys.  Everything,  therefore, 
which  the  trustees  took  was  given  to  them  in  trust  for  the  use  and  benefit  of 
the  three  boys.  I  think,  therefore,  there  is  no  resulting  trust  to  the  testator  or 
his  heirs." 

Field,  in  reply.  In  conformity  with  the  decision  in  Watson  v.  Pearson,  2  Exch. 
581,  the  trustees,  having  no  duty  to  perform  which  rendered  it  necessary  that  they 
should  take  more,  have  only  an  estate  for  life.  [Williams,  J.,  referred  to  Doc  d.  Kimh  r 
v.  Cafe,  7  Exch.  675.  There,  by  a  will  made  before  1838,  a  tes-[135]-tator  devised  as 
follows, — "I  give  and  devise  to  A.,  B.,  and  C,  and  their  heirs  ami  assigns,  all  that 
(naming  the  premises),  upon  trust,  nevertheless,  to  receive  the  rents  and  profits,  and, 
after  deducting  all  taxes  and  expenses  whatsoever,  to  pay  the  same  unto  such  persons 
and  for  such  purposes  as  my  daughter  E.  M.  shall  direct,  and,  for  want  of  such  direc- 
tion, to  and  for  her  sole  and  separate  use  ;  and,  from  and  immediately  after  the  decease 
of  my  said  daughter,  upon  trust  to  pay  and  apply  the  said  rents,  &c,  for  and  towards 
the  maintenance  and  education  of  my  said  daughter's  children  then  living,  during 
their  minority  ;  and,  upon  the  youngest  living  of  my  said  daughter's  children  attain- 
ing the  age  of  twenty-one,  I  give  and  devise  the  said  house  and  premises  unto  all  the 
children  of  my  said  daughter  who  shall  be  then  living,  in  equal  shares  and  propor- 
tions, share  and  share  alike."  In  one  of  the  devises  contained  in  the  will,  an  estate 
in  fee  was  devised  to  the  testator's  grandson,  on  attaining  twenty-one  years  ;  and,  by 
a  concluding  clause  of  the  will,  the  testator,  as  to  the  residue  of  his  estate  not  before 
specifically  disposed  of,  devised  and  bequeathed  the  same  to  his  eldest  son,  to  hold  to 
him,  his  heirs,  executors,  administrators,  and  assigns,  according  to  the  nature  of  the 
several  estates,  absolutely  for  ever ;  and  the  testator  also  authorized  his  trustees,  at 
their  discretion,  from  time  to  time  to  grant  leases  of  any  part  of  the  premises  in  trust, 
for  any  term  not  exceeding  twenty-one  years,  at  the  best  rent  that  could  reasonably 
be  obtained,  but  without  taking  any  fine  for  such  leases ;  and  it  was  held  that  the 
estate  of  the  trustees  and  their  heirs  was  to  continue  only  for  such  time  as  the  objects 
of  the  trust  required  it,  and  that  the  power  to  lease  was  a  power  only  to  be  exercised 
during  the  continuance  of  this  estate  so  limited  to  them;  and  therefore  that  the  three 
grandchildren  of  the  testator  did  [136]  not  take  a  fee  in  the  premises  in  question,  but 
took  estates  for  life  only,  as  tenants  in  common.  Hayes,  Serjt.  There  was  no  power 
to  sell  for  payment  of  debts  there.  Williams,  J.  No  doubt  that  is  a  distinction.] 
In  2  Jarman  on  Wills,  251,  it  is  said:  "The  reader  will  have  perceived  (though  the 
position  has  not  hitherto  been  distinctly  advanced)  that  the  same  principle  which 
determines  whether  the  trustees  take  any  estate  regulates  also  the  nature  and  duration 
of  that  estate  ;  the  established  doctrine  being  (subject  to  certain  positive  rules  of  con- 
struction lately  propounded  by  the  legislature,  and  which  will  be  presently  considered) 
that  trustees  take  exactly  that  quantity  of  interest  which  the  purposes  of  the  trust 
require  ;  and  the  question  is  not  whether  the  testator  has  used  words  of  limitation,  or 
expressions  adequate  to  cany  an  estate  of  inheritance;  but  whether  the  exigencies  of 
the  trust  demand  the  fee-simple,  or  can  be  satisfied  by  any  and  what  less  estate. 
Thus,  in  the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon  trust  to  pay  and  apply 
the  rents  for  the  benefit  of  a  person  for  life,  and.  after  his  decease,  to  hold  the 
lands  in  trust  for  other  persons  :  the  direction  to  apply  the  rents  being  limited  to 
the  cestui  que  trust  for  life,  the  estate  of  the  trustee  will  terminate  at  his  decease." 
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Williams,  J.,  now  delivered  the  judgment  of  the  court  (u) : — 

This  case  depends  on  the  construction  of  the  will  of  Thomas  Smith,  made  before 
the  new  Wills  Act  came  into  operation  :  and  the  question  is,  what  quantity  of  estate 
in  the  close  for  the  recovery  of  which  the  action  is  brought  passed  under  the  devise 
of  it  to  [137]  William  Smith,  now  deceased,  through  whom  the  defendants  claim. 

The  will  gives  all  the  testator's  real  and  personal  estate  to  trustees,  in  trust,  after 
the  payment  of  his  just  debts  and  funeral  and  testamentary  expenses,  to  convert  the 
personal  estate  into  money,  to  be  placed  at  interest ;  and  then  the  testator  gives  all 
"the  profits"  arising  from  his  real  estate,  and  the  interest  of  his  personal  estate,  to 
his  wife,  to  he  applied  to  her  maintenance  and  support  at  the  discretion  of  the  trustees, 
if  she  shall  need  the  whole  of  it,  during  her  life ;  and  afterwards  to  his  niece  Mary 
Clarke  a  legacy  of  5001.  Then  he  wills  that  his  trustees  shall  put  his  kinsman  George 
Smith  into  possession  of  a  close  called  "The  First  Close,"  which  he  gives  to  the  said 
George  Smith.  And  this  is  followed  by  the  devise  in  question,  viz.  "Then  I  give 
all  that  my  close  or  piece  of  land  called  'The  Second  Close,' with  all  the  appurten- 
ances, unto  my  kinsman  William  Smith,  son  of  my  late  brother  William  Smith." 

The  plaintiffs  say  that  this  devise  to  William  Smith,  being  without  any  winds 
of  limitation,  did  not  pass  more  than  a  life-estate  ;  and  that  the  plaintiff  George  Smith, 
who  is  the  testator's  heir-at-law,  is  therefore  entitled. 

The  defendants  contend  that,  though  there  are  no  words  of  limitation  in  the 
devise  to  William  Smith,  yet,  upon  the  whole  will,  a  clear  intention  is  sufficiently 
shewn  to  give  hirn  an  estate  in  fee. 

The  plaintiffs  relied  on  Jarman  on  Devises,  ch.  33,  p.  '2i7  (third  edit.),  and  the 
authorities  there  cited,  to  the  effect  that  nothing  is  better  settled  than  that  a  devise 
of  lands  without  words  of  limitation,  occurring  in  a  will  made  before  the  new  Mills 
Act,  confers  on  the  devisee  an  estate  for  life  only,  notwithstanding  the  testator  may 
have  commenced  his  will  with  a  declara-[138]  tion  of  his  intention  to  dispose  of  his 
whole  estate,  or  the  will  may  contain  an  antecedent  devise  to  the  heir,  for  life,  of  the 
property  which  is  the  subject  of  dispute. 

The  defendants  relied  on  the  cases  of  Challenger  v.  Sheppard,  8  T.  It.  597,  Knight 
v.  Selby,  ■>  M.  &  G.  92,  3  Scott,  N.  K.  409,  and  Moore  v.  Cleghorn,  10  Beavan,  423 
(atiirmed,  on  appeal,  9  Jurist,  596;,  and  contended,  and  rightly  contended,  we  think, 
that  these  authorities  establish  the  general  rule  that,  whenever  an  estate  in  fee  is 
devised  to  trustees,  in  trust,  without  any  limitation  of  the  estate  of  the  cestui  que 
trust,  the  latter  takes  the  beneficial  interest  in  fee;  because,  in  such  case,  everything 
which  the  trustees  take  is  given  for  the  benefit  of  the  devisee,  and  there  is  therefore 
no  resulting  trust  for  the  heir. 

lint  the  case  of  Doe  </.  Kimber  v.  Cafe,  7  Exch.  675,  shews  that,  even  where  there 
is  a  devise  expressly  to  trustees  and  their  heirs  upon  certain  trusts,  followed  by  a  devise 
to  A.  B.,  without  any  words  of  limitation,  the  trustees  take  that  quantity  of  interest 
only  which  is  requisite  for  the  purposes  of  the  trusts,  and  A.  R  takes  only  an  estate 
for  life,  if  the  legal  fee  is  not  requisite  for  those  purposes. 

In  answer  to  this  authority,  the  defendants  insisted  that  the  trustees  in  the  present 
case  take  the  legal  fee  by  reason  of  the  trust  to  pay  debts.  And  we  are  of  opinion, 
looking  at  the  whole  of  the  will,  that  the  trustees  do  take  the  legal  fee  ;  for,  although 
the  testator's  direction  to  them,  after  giving  them  all  his  real  and  personal  estate,  to 
convert^  after  payment  of  his  debts,  the  personal  estate  into  money,  and  perform  the 
other  specific  trusts,  might  per  so  constitute  only  a  charge  of  the  debts  on  the  real 
estate,  yet  we  think  this  direction  may  in  the  present  case  be  regarded  as  lufficien! 
to  indicate  thai  the  testator  meant  the  trus-[139]-tees  to  take  the  legal  fee  conferred 
on  them  by  the  word  "  estate,"  and  to  hold  it  after  the  performance  of  the  other  trusts, 
in  trust  inr  William  Smith,  tn  whom  it  is  devised.  Our  judgment  must  therefore  be 
tor  t  he  defendants. 

Judgment  for  the  defendants. 

(")  The  judges  present  at  the  argument  were,  —Williams,  .1.,  Willes,  J.,  Byles,  •!., 
ami  Ke.it  ing,  J. 
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Oliver  v.  Oliver.     Nov.  8th,  1861. 

[S.  C.  31  L.  J.  C.  P.  4 ;  5  L.  T.  287  ;  8  Jur.  N.  S.  512  ;  10  W.  R.  18.] 

The  receiver  of  a  letter  has  a  sufficient  property  in  the  paper  upon  which  it  is  written 
to  entitle  him  to  maintain  detinue  for  it  against  the  sender,  into  whose  hands  it  had 
come  as  a  bailee. 

Detinue  for  letters.  Pleas,  nou  detinet,  and  that  the  letters  were  not  the  property 
of  the  plaintiff.     Issue  thereon. 

The  cause  was  tried  before  Channel!,  B.,  at  the  last  assizes  at  Exeter.  The  facts 
were  as  follows  : — The  plaintiff  and  defendant  were  brothers.  The  letters  for  the 
recovery  of  which  the  action  was  brought,  which  related  to  family  affairs,  were 
written  and  sent  by  the  defendant  to  the  plaintiff,  and  had  been  given  back  by  the 
plaintiff  to  the  defendant ;  and  proof  was  given  of  a  demand  and  refusal  to  restore 
them.  There  was  contradictory  evidence  as  to  whether  the  letters  had  been  given 
by  the  plaintiff  to  the  defendant  to  be  kept  by  him  as  his  own  property,  or  whether 
they  had  been  merely  handed  to  the  defendant  as  custodian,  to  be  re-delivered  to  the 
plaintiff  on  request. 

The  learned  judge  told  the  jury  that  the  receiver  of  a  letter  had  such  a  property 
in  the  paper  as  to  entitle  him  to  maintain  an  action  against  the  sender  if  by  any  means 
it  got  back  into  his  hands ;  and  that  it  was  for  them  to  say,  upon  the  evidence  before 
them,  whether  the  letters  in  question  had  been  given  to  the  defendant  that  he  might 
retain  them  as  his  own  property,  in  which  case  the  defendant  would  be  entitled  to 
their  [140]  verdict,  or  whether  they  were  merely  deposited  with  him  to  take  care 
of  them  for  the  plaintiff,  in  which  case  the  latter  would  be  entitled  to  the  verdict. 

The  jury  at  first  proposed  to  return  a  verdict  for  the  defendant,  if  he  would 
consent  to  deposit  the  letters  with  a  third  party.  This  not  being  acceded  to,  they 
asked  the  learned  judge  if  a  verdict  for  a  farthing  would  cany  costs.  The  learned 
judge  declined  to  answer  the  question  :  and  ultimately  the  jury  returned  a  verdict 
for  the  plaintiff  for  one  farthing. 

His  lordship  declined  to  make  any  order  either  as  to  the  delivery  up  of  the  letters 
or  as  to  the  costs. 

Coleridge,  Q.  C,  on  a  former  day  in  this  term,  moved  for  a  new  trial  on  the  ground 
of  misdirection  and  that  the  verdict  was  against  the  evidence.  The  learned  Baron 
ought  to  have  told  the  jury  that  the  plaintiff  had  made  out  no  case;  the  receiver  of 
a  letter  having  no  such  property  therein  as  to  enable  him  to  maintain  an  action  for 
it  against  the  sender,  by  whatever  means  it  may  have  got  into  his  hands.  Lord 
Hardwicke,  in  Pope  v.  Curl,  2  Atk.  342,  lays  it  down  that,  "  at  most,  the  receiver  has 
only  a  joint  property  with  the  writer."  And  this  was  acted  upon  by  Lord  Apsley,  C, 
in  Thompson  v.  Stanhope,  Ambler,  737,  and  by  Lord  Eldon  in  Gee  v.  I'ritchard,  2  Swanst. 
402,  where  it  was  held  that  the  jurisdiction  to  restrain  the  publication  of  letters  is 
founded  on  a  right  of  property  in  the  writer.  That  the  receiver  has  no  right  to 
publish  their  contents  without  the  consent  of  the  sender,  is  clear :  see  the  cases 
collected  in  Prince  Albert  v.  Strange,  1  M'N.  &  G.  25. 

Erle,  C.  J.     We  will  confer  with  my  Brother  Channell  before  granting  a  rule. 

Cur.  adv.  vult. 

[141]  Erle,  C.  J.,  now  said  :  In  this  case  my  Brother  Channell,  in  his  summing- 
up,  laid  clown  the  law  to  be,  that,  in  the  case  of  letters,  the  paper  at  least  becomes  the 
property  of  the  person  receiving  them.  So  far  as  concerns  the  "copyright,"  it  may 
be  that  that  is  in  the  writer.  But  it  is  a  very  different  question  whether  the  property 
in  the  letters  passes  to  the  person  to  whom  they  are  addressed.  In  many  matters  of 
business,  it  is  of  the  highest  importance  that  the  receiver  of  the  letter  should  have 
the  right  to  keep  it.  We  are  of  opinion  that  the  learned  judge  laid  down  the  law 
correctly  when  he  told  the  jury  that  the  property  at  least  in  the  paper  was  in  the 
receiver.  Then  the  question  of  fact  was,  whether  the  letters  had  been  given  back 
by  the  plaintiff  to  the  defendant  so  as  absolutely  to  pass  the  property  in  them  to  him, 
or  whether  they  were  merely  handed  to  the  defendant  as  bailee  for  the  plaintiff,  with 
a  duty  to  return  them  when  demanded.  The  evidence  as  to  that  was  extremely 
conflicting.     That  being  so,  it  was  for  the  jury  to  say  to  which  side  they  gave  credit ; 
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and,  the  learned  Baron  reporting  to  ns  that  he  is  not  dissatisfied  with  the  conclusion 
they  came  to,  we  see  no  ground  for  interfering. 
Rule  refused. 


[142]     IIoey  v.  Felton.     Nov.  18th,  1861. 

[S.  C.  31  L.  J.  C.  P.  105 ;  5  L.  T.  354  ;  8  Jur.  N.  S.  764  ;  10  W.  E.  78.] 

The  defendant  caused  the  plaintiff  to  he  apprehended  upon  an  unfounded  charge,  and 
to  he  detained  from  h  past  1  until  2  o'clock.  In  support  of  a  claim  for  special 
damage  in  an  action  for  false  imprisonment,  the  plaintiff  proved  that  he  would  have 
heen  engaged  as  a  journeyman  by  one  .1.  S.,  if  he  had  presented  himself  at  the  factory 
at  2  o'clock  on  the  day  in  question  ;  hut  that,  heing  unwell  from  the  treatment 
he  had  received,  he  went  home,  and  did  not  go  to  the  factory  until  the  next 
morning,  when  he  found  that  his  intended  employer  had  engaged  another  man  : — 
Held,  that  this  damage  was  too  remote. 

This  was  an  action  for  false  imprisonment  and  for  slander.  The  cause  was  tried 
hefore  Willes,  J.,  at  the  first  sitting  in  London  in  this  term.  The  facts  were  as  follows  : 
• — The  plaintiff,  who  was  a  cigar-maker,  at  half-past  one  o'clock  on  the  day  in  question 
went  to  the  defendant's  shop  for  refreshment,  in  payment  for  which  he  tendered  a 
piece  of  money  which  was  found  to  be  had  ;  and  thereupon  the  defendant  used  the 
slanderous  words  alleged  in  the  second  count,  and  ultimately  gave  him  into  custody, 
and  detained  him  for  half  an  hour,  which  was  the  charge  contained  in  the  first  count. 
The  special  damage  alleged  in  the  declaration  was  that,  by  reason  of  the  imprisonment 
and  of  the  speaking  of  the  words,  the  plaintiff'  had  lost  an  engagement  as  journeyman 
to  a  cigar-manufacturer. 

In  support  of  this  allegation  of  special  damage,  Thomas,  Serjt.,  on  behalf  of  the 
plaintiff,  tendered  evidence  to  shew,  that  the  plaintiff  was  engaged  as  journeyman 
at  a  cigar-manufactory,  where  he  should  have  presented  himself  at  two  o'clock ;  but 
that  he  was  so  unwell  in  consequence  of  the  treatment  he  had  received  at  the  hands 
of  the  defendant,  that  he  was  obliged  to  go  home;  and  that,  on  presenting  himself 
at  the  factory  on  the  following  morning,  he  found  that  his  intended  employer  had 
taken  another  man,  and  consequently  he  lost  his  engagement. 

On  the  part  of  the  defendant  it  was  objected  that  this  was  too  remote  a  damage  : 
and  so  the  learned  judge  ruled, — likening  the  case  to  that  of  a  farrier  who  in  shoeing 
a  traveller's  horse  so  unskilfully  drove  a  nail  into  the  hoof  as  to  lame  the  animal, 
whereby  his  owner  was  unable  to  reach  the  house  of  a  relative  in  [143]  lime,  and  so 
lost  a  legacy  :  and  accordingly  the  evidence  was  rejected. 

A  verdict  was  found  for  the  plaintiff,  damages  20s.,  on  the  first  count,  and  10s.  on 
the  second. 

Thomas,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  of  special  damage  was  improperly  rejected.  The  loss  of  his  engage- 
ment by  the  plaintiff  was  the  immediate  consequence  of  the  wrongful  acts  of  the  defen- 
dant, and  therefore  the  evidence  as  to  the  circumstances  of  that  engagement  was 
improperly  rejected.  [Byles,  .1.  The  rule  is  laid  down  with  tolerable  accuracy  by 
Pollock,  (J.  B.,  in  Rigby  v.  Hewitt,  5  Exch.  240,  thus, — "Generally  speaking,  where  an 
injury  arises  from  the  misconduct  of  another,  the  party  who  is  injured  has  a  right  to 
recover  from  the  injuring  party  for  all  the  consequences  i if  that  injury.  1  am,  however, 
disposed  not  quite  to  acquiesce  to  the  full  extent  in  the  proposition  that  a  person  is 
responsible  for  all  the  possible  consequences  of  his  negligence.  I  wish  to  guard  against 
laying  down  the  proposition  so  universally:  but,  of  this  I  am  quite  clear,  that  every 
person  who  does  a  wrong  is  at  least  responsible  for  all  the  mischievous  consequences 
thai  may  reasonably  be  expected  to  result,  under  ordinary  circumstances,  from  such 
misconduct  (o).]    In  Ihrlht/v.  l/mimj,  s  T.  II.  [144]  130,  in  an  action  for  consequential 

(a)  In  Greenland  v.  Chaplin,  5  Exch.  243,  248,  the  same  learned  judge  says, — "It 

occurs  to  me  there  is  considerable  doubt, — and  at  present  1  guard  myself  against  being 
BUpposed  to  decide  with  reference  to  any  case  which  may  hereafter  arise;  but,  at  the 
same  lime,  1  am  desirous  that  il  may  be  understood  that  1  entertain  considerable  doubt 
whether  a  person  who  is  guilty  of  negligence  is  responsible  for  all  the  consequences 
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damage  from  slander  imputing  incontinence  to  the  plaintiff,  it  was  held  to  be  enough 
to  state  that  he  was  employed  to  preach  to  a  dissenting  congregation  at  a  certain 
licensed  chapel  situated  at  A.  ;  that  he  derived  considerable  profit  from  his  preaching ; 
and  that,  by  reason  of  the  scandal,  persons  frequenting  the  chapel  had  refused  to  permit 
him  to  preach  there,  and  had  discontinued  giving  him  the  profits  which  they  usually 
had  and  otherwise  would  have  given, — without  saying  who  those  persons  were,  or  by 
what  authority  they  excluded  him,  or  that  he  was  a  preacher  duly  qualified  according 
to  the  10  Anne,  c.  2.  It  can  hardly  lie  said  that  the  damage  there  was  not  less  remote 
than  that  in  the  present  case.  So,  in  Ingram  v.  Lawson,  6  N.  C.  212,  1  Scott,  471,  a 
statement  in  a  newspaper  that  a  ship  of  which  the  plaintiff  was  owner  and  master,  and 
which  he  had  advertised  for  a  voyage  to  the  East  Indies,  was  not  a  sea-worthy  ship, 
and  that  Jews  had  bought  her  to  take  out  convicts, — was  held  to  be  a  libel  on  the 
plaintiff  in  his  trade  and  business,  for  which  he  might  recover  damages,  without  proof 
of  malice  or  allegation  of  special  damage.  [Erie,  C.  J.  In  both  those  cases  the  damage, 
— the  loss  of  congregation  in  the  one,  and  of  passengers  in  the  other, — was  the  proximate 
consequence  of  the  slanderous  statement.  But,  how  can  the  loss  of  an  anticipated 
engagement  be  said  to  be  the  natural  and  proximate  consequence  of  the  acts  of  this 
[145]  defendant?]  In  Archer  v.  William*,  2  Car.  &  K.  26,  which  was  an  action  for  the 
wrongful  detention  of  railway  scrip,  whereby  the  plaintiff  had  been  damnified  from  the 
fluctuation  of  the  market,  and  was  deprived  of  the  means  of  paying  up  his  deposits, 
which  would  have  entitled  him  to  claim  an  allotment  of  one  hundred  other  shares, — 
Cresswell,  J.,  directed  the  jury  that  "the  measure  of  damages  is,  the  highest  sum  the 
scrip  could  have  been  sold  for  from  the  time  of  the  detention  till  the  time  it  was 
returned.  The  plaintiff  is  entitled  to  the  full  amount.  A  wrongdoer  cannot  be  let  oft' 
with  less  than  that.  The  very  point  had  arisen  in  a  recent  case  at  Liverpool,  where 
some  corn  had  been  detained  by  the  officers  of  the  customs.  As  for  the  loss  sustained 
by  the  plaintiff  from  the  ir  n-allotment  of  the  one  hundred  shares,  he  cannot  obtain 
damages  for  that ;  it  is  too  remote."  [Byles,  J.  The  fluctuation  of  the  share-market 
may  well  be  considered  to  be  the  ordinary  and  accustomed  stare  of  things.]  He  also 
referred  to  Sedgwick  on  Damages,  2nd  edit.  80,  et  seq. 

Cur.  adv.  vult. 

Ekle,  C.  J.,  now  delivered  the  judgment  of  the  court  (a) : — 

In  this  case,  Serjeant  Thomas  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  the  improper  rejection  of  evidence.  The  plaintiff  in  the  count  for  false  imprisonment 
shewed  that  the  defendant  imprisoned  him  about  half-past  one  o'clock,  and  detained 
him  till  after  two  o'clock  :  and  for  special  damage  he  tendered  evidence  to  shew  that 
he  would  have  been  taken  into  the  employ  of  a  cigar-manufacturer  if  he  had  appeared 
at  [146]  two  o'clock  at  the  factoiy;  but,  being  unwell  in  consequence  of  the  imprison- 
ment, he  had  returned  to  his  home,  and,  on  applying  at  the  factoiy  on  the  following 
morning,  found  that  the  place  was  filled  up.  The  judge  decided  that  this  damage  was 
too  remote,  and  rejected  the  evidence. 

My  Brother  Thomas  contended  that  it  was  not  too  remote  :  and  he  referred  to  some 
cases  ;  as  where  a  minister  was  allowed  to  shew  that  his  congregation  had  diminished 
by  reason  of  the  slander  of  the  defendant, — Hartley  v.  Hemming,  8  T.  R.  1  ;  and  where 
the  captain  of  a  passenger  ship  shewed  that  he  had  lost  passengers  by  the  defendant's 
description  of  his  ship, — Ingram  v.  Laiosou,  6  N.  C.  212,  8  Scott,  471,  and  other  cases. 

In  these  cases,  the  damage  was  the  proximate  result  of  the  defendant's  wrong.  In 
the  present  case,  we  think  it  was  too  remote.  The  damage  does  not  immediately  and 
according  to  the  common  course  of  events  follow  from  the  defendant's  wrong :  they 
are  not  known  by  common  experience  to  be  usually  in  sequence.  The  wrong  would 
not  have  been  followed  by  the  damage,  if  some  facts  had  not  intervened  for  which  the 
defendant  was  not  responsible.     Thus,  there  was  the  act  of  the  plaintiff,  who  returned 

which  may  under  any  circumstances  arise,  and  in  respect  of  mischief  which  could  by  no 
possibility  have  been  foreseen,  and  which  no  reasonable  person  would  have  anticipated. 
Whenever  that  case  shall  arise,  I  shall  certainly  desire  to  hear  it  argued,  and  to  consider 
whether  the  rule  of  law  be  not  this,  that  a  person  is  expected  to  anticipate  and  guard 
against  all  reasonable  consequences,  but  that  he  is  not  by  the  law  of  England  expected 
to  anticipate  and  guard  against  that  which  no  reasonable  man  would  expect  to  occur." 
(a)  The  only  judges  present  at  the  argument  were  Erie,  C.  J.,  and  Byles,  J., — 
Williams,  J.,  and  Keating,  J.,  being  engaged  in  the  court  of  Criminal  Appeal. 
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home  instead  of  going  to  the  factory  and  explaining  :  and,  although  it  was  said  he  was 
unwell  by  reason  of  the  imprisonment,  it  was  not  suggested  that  he  was  so  unwell  as 
to  lie  unable  to  go.  There  was  also  the  act  of  the  intended  employer,  changing  his 
purpose  in  respect  of  the  plaintiff,  and  making  an  engagement  with  another  person. 

In  Virars  v.  Jl'ilroch,  S  Last,  1,  the  defendant  was  held  not  liable  either  for  the 
wrongful  act  of  a  third  party  or  the  arbitrary  choice  of  a  fourth  party  detrimental  to 
the  plaintiff,  but  not  proximately  caused  by  [147]  the  defendant's  wrong.  In  Boyce 
v.  Bayliffe,  1  Campb.  58,  the  defendant  imprisoned  the  plaintiff  at  the  Cape  of  Good 
Hope,  and  the  plaintiff  transhipped  himself  at  St.  Helena  for  1001.  for  England,  rather 
than  continue  in  the  ship  with  the  captain  who  had  imprisoned  him  :  but  the  damage 
of  1001.  was  held  to  be  too  remote,  arising  from  an  act  of  the  plaintiff  too  remote  in 
time  and  place  from  the  defendant's  wrong :  and  there  the  ease  of  the  midshipman  who 
by  being  detained  on  shore  alleged  that  he  had  lost  the  lieutenancy  which  he  would 
have  gained  if  he  had  been  afloat,  was  referred  to  by  Lord  Kllenborough  as  an  example 
of  too  great  remoteness.  The  subject  of  remoteness  of  damage  is  considered,  and 
the  cases  thereon  are  collected  and  arranged  in  Mr.  Maine's  Treatise  on  Damages, 
p.  11,  et  seq.,  with  clearness  and  force;  and  we  refer  thereto  in  support  of  our 
judgment. 

Rule  refused  (a)1. 

[148]     Gooding  v.  Britnall.     Nov.  22nd,  1861. 

A  certificate  in  the  following  words, — "  I  certify  that  the  trespass  or  grievance  in  respect 
of  which  this  action  was  brought  was  not  wilful  or  malicious," — is  of  no  avail  to  deprive 
a  plaintiff  of  costs  under  the  31th  section  of  the  Common  Law  Procedure  Act, 
1860. — The  judge  has  no  power  to  certify  under  the  statute  where  a  right,  though 
a  small  one,  is  really  in  issue. 

This  was  an  action  for  breaking  and  entering  land  of  the  plaintiff  at  Clapton,  in  the 
parish  of  Hackney,  in  the  county  of  Middlesex,  and  ejecting  the  plaintiff  therefrom,  and 
destroying  his  French  beans  thereon  growing. 

The  defendant  pleaded,  not  guilty,  and  that  the  land  was  not  the  land  of  the  plain- 
tiff, whereupon  issue  was  joined. 

At  the  trial  before  Erie,  C.  J.,  at  the  sitting  in  Middlesex  after  last  term,  the  plain- 
tiff succeeded  in  establishing  a  tenancy  at  will,  and  that  he  had  been  forcibly  expelled 
without  notice.  The  jury  thereupon  returned  a  verdict  for  him  with  40s.  damages  ; 
and  his  Lordship  certified  under  the  34th  section  of  the  Common  Law  Procedure  Act, 
1*34,  23  &  24  Vict.  c.  126(a)2,  as  follows  :— 

"  I  certify  that  the  trespass  or  grievance  in  respect  of  which  this  action  was  brought 
was  not.  wilful  or  malicious." 

Application  having  been  made  to  Erie,  C.  J.,  to  re-[149]  scind  his  certificate  on  the 
ground  that  it  had  been  impro\  idently  made,  his  Lordship  referred  the  matter  to  the 
court. 

David  Keane  now  moved  for  a  rule  to  shew  cause  why  the  plaintiff  should  not  ha  ve 
his  costs  notwithstanding  the  certificate,  which,  he  submitted,  the  Lord  Chief  Justice 
had  no  power  to  grant,  the  title  to  the  land  having  been  in  question.  To  be  of  any 
avail,  the  certificate  under  this  act  must  he  made  immediately  after  the  verdict  is  pro- 
nounced :  nothing  which  may  influence  his  mind  is  to  intervene  between  the  trial  and 

(a)1  Gibbons  (who  was  with  Thomas,  Serjt.)  on  a  subsequent  day  applied  for  leave 
to  appeal  ;  but  the  court  said  they  did  not  think  it  a  fit  case  for  an  appeal. 

(</)-  Which  enacts,  that,  "when  the  plaint  iff  in  any  action  for  an  alleged  wrong,  in 
any  of  tin'  superior  courts,  recovers  by  tin'  verdict  of  a  jury  less  than  of,  lie  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant  any  costs  whatever  in  respect  of 
such    verdict,  whether  given    Upon   any  issue   or   issues   tried,   or  judgment    passed   by 

default,  in  ease  t  he  judge  or  presiding  officer  before  whom  such  verdict  is  obtained  shall 
immediately  afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or-  writ 
of  inquiry,  that  t he  action  was  not  really  brought  t<>  t ry  a  righl  besides  the  mere  right 

to  recover  damages,  anil  that  the  trespass  or-  grievance  in  respect  of  which  the  action 
was  brought  was  not  wilful  anil  malicious,  and  t  li.it  the  action  was  not  lit  to  he 
brought." 
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the  giving  of  the  certificate.  The  certificate  is  to  contain  three  distinct  allegations, — 
first,  that  the  action  was  not  really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages, — secondly,  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  not  wilful  and  malicious, — and,  thirdly,  that  the  action  was 
not  fit  to  be  brought.  Unless  the  certificate  can  negative  all  these,  it  is  of  no  avail : 
Sarmders  v.  Kirwan,  ante,  vol.  x.,  p.  514.  Here,  the  Lord  Chief  Justice  could  not 
negative  that  the  action  was  brought  to  try  a  right :  it  was  brought  to  try  whether  or 
not  there  was  a  valid  tenancy. 

Gordon  Allen  shewed  cause  in  the  first  instance.  [Erie,  C.  J.  I  could  not  certify 
that  the  action  was  not  really  brought  to  try  a  right,  though  I  considered  it  one  of  so 
shadowy  a  kind  that  the  plaintiff  was  not  entitled  to  costs  if  I  could  deprive  him  of 
them.]  If,  as  was  held  in  Saunders  v.  Kirwan,  it  is  unnecessary  that  the  certificate 
should  negative  wilfulness  as  well  as  malice,  neither  can  it  be  necessary  to  negative 
the  other  matters.  The  object  of  the  statute  was  to  prevent  frivolous  actions. 
[Keating,  J.  How  can  an  action  be  said  to  be  frivolous  when  it  is  brought  to  try  a 
right  ?] 

[150]  Erle,  C.  J.  We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  costs  in 
this  case,  and  that  my  certificate  is  of  no  avail  to  deprive  him  of  them.  We  must  give 
effect  to  the  plain  language  of  the  statute  The  plaintiff  is  to  have  no  costs  if  the 
judge  certifies, — that  the  action  was  not  really  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages, — that  the  trespass  or  grievance  in  respect  of  which 
the  action  was  brought  was  not  wilful  and  malicious, — and  that  the  action  was  not 
fit  to  be  brought.  The  statute  requires  that  these  three  things  shall  be  certified. 
On  the  present  occasion,  I  could  not  certify  that  the  action  was  not  brought  to  try  a 
right,  small  though  that  right  might  bo.  When  I  gave  the  certificate  in  its  present 
form,  I  was  not  reminded  of  the  decision  in  Saunders  v.  Kir/nut,  which  I  consider  to  be 
perfectly  correct. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  The  34th  section  of  the 
Common  Law  Procedure  Act,  1860,  only  impowers  the  judge  to  deprive  the  plaintiff 
of  costs  upon  a  verdict  for  less  than  51.  in  an  action  for  an  alleged  wrong,  when  he  can 
grant  a  certificate  negativing  three  things,  viz.  that  the  action  was  really  brought  to 
try  a  light  besides  the  mere  r.'ght  to  recover  damages, — that  the  trespass  or  grievance 
in  respect  of  which  the  action  was  brought  was  wilful  and  malicious, — and  that  the 
action  was  fit  to  be  brought.  Unless  all  these  three  things  are  negatived,  the  certificate 
avails  nothing.  And  here  my  Lord  tells  us  that  he  could  not  negative  the  first,  because 
the  action  was  really  brought  to  try  a  right.  The  principle  upon  which  the  case  of 
Saunders  v.  Kirwan  was  decided  was  this,  that,  where  the  judge  by  his  certificate  affirms 
the  first  and  third  propositions  contained  in  the  statute,  it  is  enough  if  in  dealing  with 
the  second  he  negatives  [151]  either  wilfulness  or  malice,  because,  if  either  be 
negatived,  it  could  not  be  said  that  the  trespass  or  grievance  was  wilful  and  malicious. 
If  the  certificate  negatives  either  quality,  it  negatives  both. 

Byles,  J.  I  am  of  the  same  opinion.  To  make  the  certificate  available  to  deprive 
the  plaintiff  of  costs,  three  propositions  must  be  stated  therein, — that  the  action  was 
not  really  brought  to  try  a  right  besides  the  mere  right  to  recover  damages, — that  the 
trespass  or  grievance  in  respect  of  which  the  action  was  brought  was  not  wilful  and 
malicious, — and  that  the  action  was  not  fit  to  be  brought.  In  Lord  Denmau's  Act, 
.'i  &  4  Vict.  c.  24,  s.  2,  the  words  were  affirmative  :  the  judge  was  to  certify  (in  order 
to  give  the  plaintiff  costs)  that  the  action  was  really  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages  for  the  trespass  or  grievance  for  which  the  action  was 
brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious.  If  "and"  were  changed  into  "or,"  the  certificate  under 
that  statute  would  be  insufficient.  But  here,  under  this  statute,  the  words  being  in 
the  negative,  it  is  not  necessary  to  negative  both  wilfulness  and  malice  in  order  to 
sustain  the  second  proposition.  Each  of  the  three  must,  however,  appear  in  the 
certificate. 

Keating,  J.,  concurred. 

Erle,  C.  J.  The  court  having  decided  the  question  which  I  referred  to  them,  the 
record  will  stand  as  if  there  were  no  certificate.  We  only  decide  that  the  certificate 
must  embrace  all  three  of  the  propositions  stated  ;  but  we  by  no  means  intend  to  decide 
that  the  power  of  the  judge  to  certify  is  taken  away  where  the  [152]  action  is  brought 
in  respect  of  a  mere  nominal  invasion  Of  a  right, 
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Williams,  J.     I  for  one  certainly  do  not  mean  to  say  that  the  power  of  certifying 
is  taken  away  by  the  mere  setting  up  of  a  claim  of  right. 
Rule  accordingly. 


The  Danube  and  Black  Sea  Railway  and  Kustendjie  Harbour  Company 
(Limited)  v.  Xenos.  Xenos  v.  The  Danube  and  Black  Sea  Railway  and 
Kustendjie  Harbour  Company  (Limited).    Nov.  21st,  1861. 

[S.  C.  31  L.  J.  C.  P.  84  ;  5  L.  T.  527  ;  8  Jur.  N.  S.  134  :  affirmed  in  Exchequer 
Chamber,  13  C.  B.  N.  S.  825;  31  L.  J.  C.  P.  284;  8  Jur.  N.  S.  4:!!);  10  W  R. 
320.  Applied,  Frost  v.  Knigld,  1872,  L.  R.  7  Ex.  112.  See  Roper  v.  Johnson, 
1873,  L.  R.  8  C.  P.  17  7.  Adopted,  Hudson  v.  Hill,  1874,  43  L.  J.  C.  P.  281. 
Referred  to,  Metcalfe  v.  Britannia  Ironworks  Company,  1870-77,  1  Q.  B.  D.  634; 
2  Q.  B.  D.  423  ;  SocUU  GeWrale  de  Paris  v.  Milders,  1883,  49  L.  T.  57  ;  Johnstone  v. 
Milling,  1886,  16  Q.  B.  D.  470.] 

Where  two  parties  enter  into  a  contract  which  is  to  be  performed  at  a  future  day,  and 
before  the  day  for  performance  arrives,  one  of  them  gives  the  other  notice  that  he 
does  not  hold  himself  bound  by  it,  the  other  is  at  liberty  to  treat  such  renunciation 
as  a  breach  of  the  contract,  without  waiting  the  arrival  of  the  day  fixed  for  its 
performance. — On  the  9th  of  July,  A.,  by  his  agent,  agreed  to  receive  certain  goods 
of  B.  on  board  his  ship  to  be  carried  to  a  foreign  port, — the  shipment  to  commence 
on  the  1st  of  August.  On  the  21st  of  July,  A.  wrote  to  B.  stating  that  he  did 
not  hold  himself  responsible  for  the  contract,  the  agent  having  no  authority  to  make 
it ;  and  on  the  23rd  he  wrote  again  offering  a  substituted  contract,  but  still  repudiat- 
ing the  original  contract.  B.  by  his  attorneys  gave  A.  notice  that  he  should  hold 
him  bound  by  the  original  contract,  and  that,  if  he  persisted  in  refusing  to  perform 
it,  he  (B.)  should  forthwith  proceed  to  make  other  arrangements  for  forwarding  the 
goods  to  their  destination,  and  look  to  him  for  any  loss.  On  the  1st  of  August, 
A.  again  wrote  to  B.  stating  that  he  was  then  prepared  to  receive  the  goods  on  board 
his  ship,  making  no  allusion  to  the  original  contract.  B.  had,  however,  in  the 
meantime  entered  into  a  negotiation  with  one  S.  for  the  conveyance  of  the  goods 
by  another  ship,  which  negotiation  ended  in  a  contract  for  that  purpose  with  S.  on 
the  2nd  of  August.  B.  thereupon  sued  A.  for  refusing  to  receive  the  goods  pursuant 
to  his  contract:  and  A.  brought  a  cross  action  against  B.  for  refusing  to  ship. — Upon 
a  special  case  stating  these  facts :— Held,  that  it  was  competent  to  A.  to  treat  B.'s 
renunciation  as  a  breach  of  the  contract;  and  that  the  fact  of  such  renunciation 
afforded  a  good  answer  to  the  cross-action  of  A.,  and  sustained  B.'s  plea  that  before 
breach  A.  discharged  him  for  the  performance  of  the  agreement. 

These  were  cross  actions.  The  declaration  in  the  first  mentioned  action  stated  that, 
by  an  agreement  made  between  the  plaintiffs  and  the  defendant,  it  was  agreed  that 
the  defendant's  ship  called  t ho  "Mavrocordatos "  should  load  from  the  plaintiffs  in 
the  Victoria  Docks,  London,  certain  rolling  stock,  plant,  and  materials,  and  should 
Convey  the  same  from  London  to  Kustendjie  for  freight  ;  and  that  the  shipment  should 
commence  on  the  1st  of  August,  1860;  and  that,  [153]  though  the  plaintiffs  were 
willing  to  perform  the  contract,  the  defendant,  before  the  1st  of  August,  refused  to 
perform  it  or  to  receive  the  goods,  and  gave  notice  to  the  plaintiffs  to  that  effect : 
whereby  the  plaintiffs  were  discharged  from  the  performance  of  the  agreement,  and 
obliged  to  charter  another  vessel  to  convey  the  goods  at  an  increased  freight,  and  had 
incurred  extra  expenses. 

The  defendant  by  his  pleas  denied  the  agreement,  the  readiness  and  willingness 
of  the  plaintiffs  to  perform  it,  and  the  alleged  breaches;  and  further  pleaded  that, 
before  breach,  the  plaintiffs  exonerated  and  discharged  him  from  the  performance  of 
the  contract.     Issue  thereon. 

In  the  secondly  incut  ioned  action,  the  declaration  alleged  that  il   was  agreed  bet  ween 

the  plaintiff  and  the  defendants  that  the  plaintiff's  steam-ship  the  "Mavrocordatos" 

should  load  from  the  defendants  in  the  Victoria  Docks,  London,  certain  rolling  stock, 

plant,  and  materials,  and  should  convey  the  same  from  London  to  Kustendjie  for  certain 
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freight  and  hire  payable  by  the  defendants,  and  that  the  shipment  should  commence 
on  the  1st  of  August,  I860  ;  and  that,  if  from  the  default  of  the  defendants,  the  ship- 
ment should  not  commence  on  that  day,  and  continue  regularly  till  completed,  the 
defendants  should  pay  the  sum  of  301.  as  liquidated  damages  for  each  day  lost  through 
such  default.  It  then  alleged  that,  though  the  plaintiff  had  done  all  things  necessary 
to  entitle  him  to  have  the  said  cargo  loaded  on  board  his  said  ship  according  to  the 
said  agreement,  the  defendants  made  default  in  shipping  the  said  cargo,  whereby  the 
plaintiff  lost  the  hire  and  freight  he  would  have  earned  had  the  said  caivo  been  shipped  ; 
and  that  the  said  shipment  was  not  commenced  on  the  1st  of  August;  and  that  five 
days  were  lost  by  default  of  the  defendants,  whereby  [154]  the  defendants  became 
liable  to  pay  1501.  as  liquidated  damages,  at  the  rate  of  301.  per  day. 

The  defendants  in  this  action  pleaded, — first,  that  it  was  not  agreed  as  alleged, — 
secondly,  that,  before  breach,  the  plaintiff  exonerated  and  discharged  the  defendants 
from  their  said  agreement,  and  the  performance  of  the  same, — thirdly,  that  they  were 
ready  and  willing  to  ship  the  cargo  according  to  their  contract,  but  that  the  plaintiff 
was  not  ready  and  willing  to  receive  the  same  according  to  his  said  contract, — fourthly, 
that  they  did  not  make  default,  as  alleged, — fifthly,  that  it  was  not  by  the  default  of 
the  defendants  arising  from  causes  over  which  they  had  control  that  the  shipment  was 
not  commenced  on  the  1st  of  August,  1860,  and  thence  continued  regularly  until  the 
same  was  completed,  as  alleged.     Issue  thereon. 

The  first-mentioned  cause  came  on  for  trial  at  the  Middlesex  sittings  after  Hilary 
term  last,  when  it  was  agreed  that  the  following  case  should  be  stated  for  the  opinion 
of  the  court :  — 

The  plaintiffs  in  the  first-mentioned  action  are  a  company  incorporated  in  July, 
1  857,  for  the  purpose  of  constructing  and  making  a  railway  and  harbour  at  Kustendjie, 
in  European  Turkey  ;  and  the  defendant  Mr.  Xenos  carries  on  business  in  London 
under  the  name  of  the  Greek  and  Oriental  Steam  Navigation  Company. 

In  the  month  of  June,  18G0,  the  railway  company  were  desirous  of  shipping  from 
London  to  Kustendjie  a  quantity  of  railway  carriages,  axles,  springs,  &c.  ;  and  Mr. 
Parkes,  the  secretary  of  the  company,  had  several  interviews  with  Mr.  Fitze,  a  clerk 
of  Mr.  Xenos,  as  to  the  terms  upon  which  they  could  be  conveyed  by  one  of  Mr. 
Xenos's  steamers  :  and  about  the  end  of  the  month  these  parties  on  behalf  of  the 
company  and  Mr.  Xenos  respectively  verbally  agreed  to  terms  which  on  [155]  the 
2nd  of  July  were  embodied  by  Mr.  Parkes  in  the  following  letter  sent  by  him  to 
Mr.  Xenos : — 

"The  Danube  and  Black  Sea  Railway  and  Kustendjie  Harbour  Company,  Limited. 

"  Offices,  24  Abingdon  Street,  Westminster, 
"2nd  July,  1860. 

"  Sir, — I  beg  to  recapitulate  the  terms  on  which  it  has  been  arranged  that  you 
should  convey  the  rolling  stock,  plant,  and  material  for  the  company  to  Kustendjie 
per  S.S.  '  Mavrocordatos.'  The  particulars  of  the  carriages  are  annexed,  and  the 
weights  and  dimensions  therein  given  are  to  be  considered  as  approximate  only  ;  but 
no  larger  or  weightier  packages  than  those  which  may  compose  these  carriages  are  to 
be  shipped.     Not  less  than  900  tons  to  be  shipped. 

"  '  1.  That  the  ship  shall  load  in  the  Victoria  Dock,  London,  the  cargo  to  be  brought 
alongside  at  our  risk  and  expense,  and  thence  taken  on  board  by  you  at  ship's  risk 
and  expense : 

"  '  2.  That  the  shipment  shall  commence  on  the  1st  of  August ;  and,  should  it 
happen  that,  by  any  default  of  the  railway  company,  arising  from  causes  over  which 
they  have  control,  the  shipment  is  not  commenced  on  that  day,  and  thence  continued 
regularly  till  the  same  is  completed,  they  are  to  pay  the  sum  of  301.  as  liquidated 
damages  for  each  complete  period  of  a  day  lost  through  such  default  in  commencing 
and  continuing  the  shipment : 

"  '  3.  That  the  ship  shall  sail  immediately  on  the  completion  of  the  shipment  of 
our  cargo,  or  so  soon  after  as  the  ship  can  be  cleared  at  the  Custom  House  ;  or,  in 
default,  a  like  daily  penalty  as  provided  in  the  last  clause  is  to  lie  paid  by  your 
company  to  the  railway  company  : 

"'4.  That  the  railway  company  shall  receive  their  cargo  at  Kustendjie  from  the 
ship's  tackle  into  boats  [156]  or  lighters  provided  at  their  expense  over  the  steamer's  side : 
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'"5.  That  your  company  undertake  to  deliver  the  said  cargo  over  the  ship's  side 
into  the  boats  or  lighters  with  all  possible  dispatch,  and  to  provide  all  proper  tat-kle, 
&0.  for  that  purpose  : 

'"G.  That,  for  the  purpose  of  aiding  the  crew,  the  captain  is  to  receive  on  board 
at  ship's  expense  such  additional  labor  as  the  railway  company  may  from  time  to  time, 
with  the  concurrence  of  the  captain,  choose  to  apply,  and  at  the  cost  settled  by  them  ; 
it,  of  course,  being  understood  that  the  railway  company  do  not  make  any  profit  out 
of  the  cost  of  the  labor  : 

"  '  7.  The  steamer  is  to  anchor  and  discharge  the  cargo  as  near  to  the  quay  at 
Kustendjie  as  her  draught  of  water  will  permit:  if  compelled  to  leave  that  posit  inn 
by  weather  or  otherwise,  the  discharge  is  to  be  suspended;  but  the  steamer  is  to 
return  to  the  anchorage  indicated  when  and  as  the  weather  will  permit,  and  so  con- 
continue  until  the  entire  cargo  belonging  to  the  railway  company  shall  have  been 
discharged  : 

"  '  8.  The  railway  company  undertake  to  keep  continuously  two  lighters  or  large 
boats  alongside  the  steamer,  that  is  to  say,  one  on  each  side,  during  such  hours  of  the 
day  and  night  as  the  captain  may  require  :  provided,  but  not  otherwise,  the  wind  and 
weather  will  permit  such  lighters  or  boats  to  proceed  to  the  steamer  and  to  lie  along- 
side her  and  to  receive  such  cargo  with  complete  safety  : 

"  '9.  That,  if  the  railway  company  make  default  in  performance  of  article  8,  they 
shall  pay  your  company,  as  liquidated  damages,  the  sum  of  301.  for  each  and  every 
complete  period  of  a  day  for  which  they  shall  make  default,  your  company  having  on 
their  part  performed  their  engagement. 

"'10.  Should  any  dispute  arise  as  to  whether  the  [157]  company  have  or  have 
not  made  default  under  article  8  the  same  is  to  be  settled  forthwith  on  the  spot  by 
two  referees  chosen  in  writing,  one  by  the  railway  company,  and  the  other  by  the 
captain,  or  by  the  arbitrator  to  be  nominated  by  the  referees  before  beginning  the 
reference : 

"'11.  No  demurrage  penalty  for  detention  or  damage  is  to  be  recoverable  from 
the  company  under  this  agreement,  other  than  the  liquidated  damage  stipulated  in 
articles  2  and  9. 

"'12.  The  ship's  hatchways  are  guaranteed  of  sufficient  capacity  to  receive  the 
cargo  indicated  approximately  in  list  rendered  : 

"'Four  of  the  bodies  to  be  carried  on  deck,  if  necessary  : 

"  'Freight  at  the  rate  of  'Ms.  Gd.  per  ton  of  40  cubic  feet  or  20  cwt.  at  ship's  opt  ion 
(except  wheels  and  axles,  which  are  to  be  taken  at  the  dead  weight  at  45s.  per  ton  of  20 
cwt.),  together  with  lo  per  cent,  primage,  to  be  payable  one  half  on  ship's  sailing,  and 
the  remainder  on  production  at  the  railway  company's  offices  in  London  of  a  receipt 
for  the  correct  delivery  at  Kustendjie  of  the  goods  as  per  bill  of  lading.  Bills  of  lading 
to  be  in   customary  form.     The  ship  to   have  liberty  to  call  at   Malta,   Athens,   and 

Constantinople,  to  land  passengers  and  g Is.  which  is  to  be  accomplished  with  the 

utmost  possible  dispatch.' 

"I  shall  be  glad  to  have  your  approbation  of  above." 

(Signed)  "Francis  .1.    PABKES,  Secretary. 

"To  S.  Xenos,  Esq.,  .Manager  the  Greek  and  Oriental  Steam 
Navigation  Company,  Limited." 

On  the  9th  of  July,  Fitze  wrote,  on  behalf  of  Mr.  \euos,  and  sent,  the  following 
letter  to  Mr.  Pa.rkes  :— 

"  We  accept  the  terms  contained  in  your  letter  of  the  2nd  insl.,  for  rolling  stuck, 
&C   to  Kustendjie   per   '  Ma\  rocordatos.'      You  can   order   the   deadweight  alongside 

the  '  Mavrocordatos '  a1  your  earliest  convenience." 

[158]  On  the  Kith  (it  .Inly,  Mr.  I'arkes  wrote  to  Mr.  Fitze  a  letter,  of  which  I  lie 
following  arc  extracts: — 

"I  anticipate   that  a  considerable  portion  of  our  cargo  for  the  '  Mavrocordatos ' 

will  be  despatched  from  the  country  on  Saturday,  so  that   it  is  reasonable  to  expect 

that  it  will  be  alongside  Monday  or  Tuesday. 

"I  have  told  the  various  senders  to  direct  the  material  to  be  delivered  to  the 
'Mavrocordatos'  in  the  Victoria  London  Docks.  1  presume  they  should  apply  to 
you  for  a  shipping  order." 

On  the  17th  of  July,  Fitze  replied,  on  behalf  of  Mr.  XenOS,  as  follows:  — 
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"  We  have  your  esteemed  favor  of  yesterday,  and  contents  are  noted.  Please 
direct  the  senders  of  material  to  apply  to  us  for  shipping  orders  :  and  you  will  be  so 
good  as  give  us  particulars  for  Customs  clearance.  We  require  the  dead  weight  first. 
Please  give  us  the  numbers  of  the  packages  you  wish  to  go  below,  in  preference  to 
the  others." 

On  the  19th  of  July,  Mr.  Parkes  wrote  to  Mr.  Fitze  a  letter  of  which  the  following 
is  an  extract : — 

"I  have  every  reason  to  expect  that  a  large  portion  of  our  material  will  be  in 
London  on  Monday." 

To  which,  on  the  20th  of  July,  the  said  Mr.  Parkes  received  the  following  reply 
by  Fitze  on  behalf  of  Mr.  Xenos. 

"  We  have  your  favor  of  yesterday.  Contents  are  noted.  We  sincerely  trust 
that  the  dead  weight  will  be  alongside  first,  as  we  cannot  put  on  board  the  light  goods 
until  the  heavy  portion  is  on  board." 

On  the  20th  of  July  Mr.  Parkes  called  at  the  office  of  Mr.  Xenos  with  a  list  of  a 
portion  of  the  materials  which  it  was  expected  would  be  alongside  the  steamer  ready 
for  shipment  on  the  following  Monday.  He  then  saw  Mr.  Xenos  and  Mr.  Fitze ;  and 
some  discussion  took  place  as  to  the  terms  contained  in  the  letter  [159]  of  Mr.  Parkes 
of  the  2nd  of  July.  Mr.  Xenos  expressed  his  dissatisfaction  with  the  agreement, 
which  he  denied  Mr.  Fitze's  authority  to  sign  on  his  behalf  ;  and  said  that,  if  the 
plaintiffs  sent  their  goods,  he  should  tell  his  captain  not  to  take  them  on  board. 

For  the  purposes  of  this  case,  however,  the  authority  of  Mr.  Fitze  to  write  the 
letter  of  the  9th  of  July,  1^60,  and  the  other  letters  set  out  in  the  case,  on  behalf  of 
Mr.  Xenos,  is  to  be  taken  as  admitted. 

On  leaving  the  defendant's  office,  Mr.  Parkes  brought  with  him  the  above-mentioned 
list  of  materials;  and,  on  the  same  day,  he  returned  it  to  Mr.  Fitze  in  the  following 
letter : — 

"  I  inclose  list  of  a  portion  of  material  to  be  shipped  by  the  steam  ship  '  Mavro- 
cordatos '  to  Kustendjie  on  account  of  this  company,  1  have  reason  to  expect  that  this 
material  will  lie  alongside  some  time  on  Monday,  as  it  was  despatched  yesterday  from 
the  country.     Please  give  the  necessary  directions  on  the  subject. 

"P.S. — I  have  instructed  Mr.  Thomas  Fowler,  of  53,  Dempsey  Street,  Stepney, 
to  take  an  account  of  our  cargo  as  it  is  shipped,  and  to  check  the  measurements  on 
our  behalf." 

On  the  same  day,  Mr.  Xenos  wrote  and  sent  the  following  letter  to  the  company  : — 

"Gentlemen, — On  the  9th  instant,  I  find  that  Mr.  Fitze,  a  clerk  in  my  employ, 
concluded  a  certain  contract  with  you  for  the  carriage  of  certain  goods  by  my  steamer 
'  Mavrocordatos,'  for  which  I  have  now  to  inform  you  I  do  not  hold  myself  responsible, 
as  he  has  no  power  so  to  act  in  my  name,  or  to  sign  any  document  on  my  behalf." 

The  company  were  desirous  to  open  their  proposed  railway  as  early  as  possible,  of 
which  Mr.  Fitze  had  notice  before  the  9th  of  July,  1800  :  and  it  was  important  to  the 
company  that  the  rolling  stock  and  materials  [160]  the  subject  of  the  above  agreement 
should  be  dispatched  without  delay.  They  therefore  consulted  their  solicitors  as  to 
the  course  they  should  pursue  ;  and  the  latter  on  the  23rd  of  July  wrote  and  sent  the 
following  letter  to  Mr.  Xenos  : — 

"Sir, — We  are  instructed  by  the  Danube  and  Black  Sea  Railway  and  Kustendjie 
Harbour  Company,  Limited,  to  acknowledge  the  receipt  of  your  letter  to  them  of  the 
21st  instant,  and  to  intimate  to  you  on  behalf  of  the  company  that  they  consider  the 
contract  for  the  conveyance  of  rolling  stock,  &c.  for  them  to  Kustendjie  per  '  Mavro- 
cordatos '  binding  upon  you  ;  that  the  company  are  ready  to  perform  their  part  of 
the  agreement ;  and  that,  if  you  persist  in  your  refusal  to  perform  the  same  on  your 
part,  they  will  hold  you  responsible  for  all  loss,  damages,  and  expenses  that  may 
ensue. 

"  You  have  already  been  informed  by  the  secretary  that  a  large  portion  of  the 
material  is  in  or  on  its  way  to  London,  ready  for  shipment  ;  and,  as  delay  is  out  of 
the  question,  you  will  please  to  understand  that,  unless  we  receive  from  you  by 
1  o'clock  to-morrow  (Tuesday)  a  withdrawal  of  your  letter  of  the  21st  instant,  the 
company  will  conclude  that  you  intend  to  persist  in  refusing  to  perform  the  agree- 
ment, and  will  forthwith  proceed  to  make  other  arrangements  for  sending  out  the 
material." 

On  the  same  day  Mr.  Xenos  replied  as  follows  : — 
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"Gentlemen, — In  answer  to  your  letter  of  this  day,  1  beg  to  say  that  no  contract 
was  ever  concluded  between  me  and  the  Danube  and  Black  .Sea  Railway  and  Kustendjie 
Harbour  Company,  Limited,  but  only  agreed  in  a  preliminary  way  between  Mr.  Fitze, 
my  clerk,  and  those  gentlemen,  to  pay  37s.  6d.  freight,  with  10  per  cent,  primage,  on 
a  certain  quantity  of  goods  not  less  than  700  tons.  To  that  price  I  consented,  but 
with  the  understanding  that,  before  receiving  them  on  [161]  board,  there  should  be 
drawn  up  between  me  and  them  a  regular  charter-party  or  contract  with  all  the  clauses 
regarding  the  payment  of  freight,  B/  lading,  days  of  loading  and  discharging,  and  in 
the  form  of  my  printed  contracts,  one  of  which  I  herewith  inclose  you.  For  this  I 
shall  wait  till  to-morrow  at  4  o'clock  for  the  Danube  Railway  Company  to  sign  ;  and 
I  give  you  notice  that  the  '  Mavrocordatos '  is  now  preparing  for  Patras,  and  will 
leave  immediately  for  that  port  in  case  of  their  refusal." 

The  following  is  a  copy  of  the  document  inclosed  in  this  letter : — 

"London,  19  London  Street. 

"  It  is  this  day  mutually  agreed  between  the  Greek  and  Oriental  Steam  Navigation 

Company,  S.   Xenos,  owner,  of  London,  and  M ,  of  ,  that  M 

engages  to  ship  and  Mr.  Xenos  engages  to  take  on  board  the  ship  or  steamer  'Mavro- 
cordatos,' Captain  Hough,  of  the  burthen  of  tons,  lading  in  the  Victoria 
Dock,  and  bound  for  Kustendjie,  calling  at  Malta,  Athens,  and  Constantinople,  to  sail 
on  the                     ,  the  following  goods,  weight  or  measurement,  steamer's  option, — 

"Not  less  than  90(h 
tons  of  machinery,  ac- 1  Rate  of  freight,         Primage, 
cording  to   a   certain  j         37s.  6d.  10s.  per  cent, 

specification.  J 

"The  freight  payable  in  London  on  delivery  of  bills  of  lading,  free  of  interest  or 
commission. 

"  The  goods  to  be  alongside  the  ship  or  steamer  at  least  two  days  before  sailing, 
otherwise  Mr.  Xenos  will  not  be  responsible  if  the  goods  are  left  out. 

"The  bills  of  lading  must  be  sent  to  the  office  of  Mr.  Xenos,  19  London  Street,  at 
least  two  days  before  sailing,  for  signature,  and  to  be  of  the  Greek  and  Oriental  Steam 
Navigation  Company's  form. 

[162J  "  Mr.  S.  Xenos  is  not  responsible  for  any  average  breakage  or  leakage  that 
may  happen  to  the  said  goods  in  the  passage  of  the  said  vessel  from  London  to  her 
destination,  by  heavy  weather,  or  the  pitching  or  rolling  of  the  vessel. 

"For  machinery  and  all  other  large  packages  the  measurement  must  be  taken  in 
the  presence  of  the  shipper's  Custom  House  agent  or  his  clerk  and  Mr.  S.  Xenos's 
clerk,  otherwise  the  freight  will  be  charged  on  Mr.  S.  Xenos's  measurement ;  and  no 
re-measurement  to  be  taken  at  the  port  of  discharge. 

"The  steamer  to  be  discharged  within  seven  running  days,  at  the  risk  and  expense 
of  the  merchants,  merchants  paying  all  labour. 

"Not  less  than  900  tons  merchandize  according  to  the  specification  given  to 
Mr.  Xenos:  each  package  must  not  measure  more  than  can  be  taken  below  in  the 
hold  of  the  steamer:  ami  nothing  to  be  taken  on  deck,  except  with  the  consent 
of  the  underwriters;  the  Danube  Railway  Company  paying  any  extra  premium  the 
underwriters  may  ask  for  the  ship  and  cargo." 

On  the  24th  of  July,  the  company's  solicitors  wrote  anil  sent  Mi'.  Xenos  the 
following  letter : — 

"Sir, — We  beg  to  acknowledge  receipt  of  your  letter  of  yesterday,  and  in  reply 

to  state  that  our  clients  decline   to   sign  any  other  agreement    than   the   one  already 
concluded    between    them  and    Mr.  Fitze  on   your   behalf,  and  which   contains   clauses 

regarding  the  payment  of  freight,  bills  of  lading,  days  of  loading  and  discharging,  Ac., 

totally  different  from  the  document  inclosed  in  your  letter. 

"As  you  still  persist  in  disavowing  the  contract,  our  clients  have  no  alternative  but 

to  make  Other  arrangements  forthwith,  holding  you   responsible   tor  the  consequences, 
as  stated  in  our  letter  of  yesterday. 

On  the  23rd,  24th,  and  25th  of  -Inly,  the  company  [163]  gave  directions  to  Messrs. 
Piokford  &  Co.,  to  the  manager  of  the  goods  department  at  the  King's  Cross  station, 

to  the  manager  of  the  goods  department  of  the  I  Hack  wall  station  ot  the  Eastern  Counties 
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railway,  and  to  the  superintendent  of  the  Victoria  Docks,  respectively,  that  the  said 
stock  was  not  to  be  shipped  on  board  the  "  Mavrocordatos."  These  directions  were 
given  by  the  company  in  consequence  of  Mr.  Xenos's  letter  to  them  of  the  21st 
of  July. 

On  the  24th  of  July,  after  the  receipt  by  the  Danube  company's  solicitors  of 
Mr.  Xenos's  letter  of  the  23rd  of  July,  steps  were  taken  by  the  company  with  the 
view  of  sending  out  their  rolling  stock  by  another  steamer.  A  negotiation  was 
entered  into  with  this  object  by  Mr.  Parkes  on  behalf  of  the  company  with  Messrs. 
Smith,  .Sundries,  &  Co.,  of  London.  On  the  24th,  25th,  and  27th  of  July,  the  terms 
upon  which  Messrs.  Smith  &  Co.  were  willing  to  take  out  the  rolling  stock  were 
discussed  between  them  and  Mr.  Parkes ;  and  on  the  last-mentioned  day  they  were 
in  substance  verbally  agreed  upon  in  a  conversation  between  them  and  Mr  Parkes. 
On  the  28th  of  July,  a  letter  of  that  date  was  written  by  Mr.  Parkes  to  Messrs. 
Smith  &  Co.,  stating  his  understanding  as  to  the  terms  which  had  been  in  substance 
come  to  on  the  27th  of  July.  On  the  1st  of  August,  Messrs.  Smith  &  Co.  wrote  to 
Mr  Parkes  a  letter  of  that  date  stating  in  detail  the  terms  upon  which  they  were 
willing  to  carry  out  the  rolling  stock.  This  letter,  which  was  received  by  Mr.  Parkes 
after  the  receipt  by  him  of  Mr.  Xenos's  letter  of  the  1st  of  August,  did  not,  however, 
contain  a  simple  acceptance  of  the  terms  mentioned  in  Mr.  Parkes's  letter  of  the  28th 
of  July,  but  varied  from  those  terms,  not  in  substantial  matters  relating  to  freight, 
but  in  some  details  with  reference  to  dates  and  other  matters.  Mi-.  Parkes,  on  the 
2nd  of  August,  [164]  and  after  the  receipt  by  him  of  Mr.  Xenos's  letter  of  the  1st  of 
August,  wrote  to  Messrs.  Smith  &  Co.  finally  accepting  the  contract  in  the  form  stated 
in  their  letter  of  the  1st  of  August  ;  and  under  this  contract  the  rolling  stock  was  after- 
wards shipped  and  sent  to  Kustendjic  in  a  steamer  belonging  to  Messrs.  Smith  &  Co. 

Mr.  Xeuos  had  no  further  notice  of  these  negociations  than  as  appears  on  the 
correspondence. 

On  the  27th  of  July,  1860,  Mr.  Xenos  addressed  the  following  telegram  to  the 
superintendent  of  the  Victoria  Docks,  where  the  "Mavrocordatos"  was  lying: — 

"  Why  do  yon  not  go  on  shipping  the  goods  of  the  Danube  and  Black  Sea  Railway 
Company  by  the  'Mavrocordatos'?     Reply  immediately  :  party  waiting  very  urgent.'1 

To  this  he  received  the  following  reply, — 

"Because  we  have  an  order  from  Mr.  Parkes,  the  secretary  of  the  Danube  and 
Black  Sea  Railway  Company,  not  to  ship  ;  and  we  have  also  similar  orders  from  the 
various  railway  companies  who  brought  the  goods  to  the  docks." 

The  company  had  no  further  notice  of  these  telegrams  than  as  appears  on  the 
correspondence. 

On  the  1st  of  August,  Mr.  Xenos  wrote  the  following  letter  to  Mr.  Parkes : — 

"  Sir, — We  applied  for  your  goods  for  shipment  per  S.  S.  '  Mavrocordatos  '  on  the 
27th  ultimo,  but  were  informed  by  the  Victoria  Dock  Company  that  you  had  ordered 
all  goods  to  be  struck,  and  not  shipped  without  further  orders  from  you.  We  now 
beg  to  give  you  notice  that  we  are  prepared  to  receive  your  rolling-stock  per  'Mavro- 
cordatos' to-day,  and  we  will  beg  of  you  to  give  orders  to  the  dock  company  a<  oordingly 
immediately,  as  the  steamer  must  load  forthwith.  Waiting  your  reply  per  bearer, 
we  are,"  &c. 

[165]  This  letter  was  delivered  at  the  office  of  the  company  on  the  1st  of  August 
at  3  p.m. ;  and,  on  the  following  day,  Mi1.  Parkes  replied  to  it  as  follows  :  — 

"Sir, — I  have  to  acknowledge  the  receipt  of  your  letter  of  yesterday.  I  do  not, 
however,  understand  this  communication  under  existing  circumstances;  and  I  can 
only  refer  you  to  the  correspondence  lately  passed  between  you  anil  this  company  or 
their  solicitors. 

"  This  company  have,  however  reluctantly,  been  compelled  to  act  on  the  notice 
given  to  you.  Arrangements  for  the  conveyance  of  the  rolling  stock,  &c.,  to  Kustendjie 
have  been  made  in  other  quarters  ;  and  we  shall  have  to  look  to  you  for  re-imbursement 
of  the  heavy  loss  which  is  likely  to  result." 

On  the  3rd  of  August,  Mr.  Xenos  wrote  and  sent  the  following  letter  to  the 
company  : — 

"Gentlemen, — I  received  your  letter  of  the  2nd  instant,  and  am  surprised  at  its 
contents  after  the  last  communication  I  had  from  your  solicitors.  In  order  to  avoid 
any  collision,  I  gave  orders  to  the  captain  of  the  S.  S.  '  Mavrocordatos '  to  receive 
on  board  what  stun"  was  alongside  the  steamer,  and  I  applied  to  the  Victoria  Dock 
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Company  for  that.  They  replied  that  they  hud  orders  to  stop  shipment.  However, 
as  you  clearly  break  the  contract  (because  it  was  agreed  the  freight  to  be  at  37s.  6d. 

and  10s.  per  cent,  primage,)  as  per  contract  which  1  hold,  and  we  only  differed  in  the 
mode  of  discharging,  1  give  you  notice  that  I  shall  proceed  at  once  against  you  for 
dead  freight  and  demurrage.  The  '  Mavrocordatos '  is  now  ordered  to  proceed  in 
ballast  to  the  .Mediterranean,  and  you  have  to  bear  the  consequences  of  not  fulfilling 
your  contract.1 

On  the  21th  of  August,  Mr.  Xenos  commenced  his  said  action  against  the  company. 
The  amount  of  the  loss  sustained  by  the  company  for  the  goods  not  hav-[166]-ing 
been  taken  by  the  "  Mavrocordatos "  was  not  computed  till  the  end  of  November, 
I860,  upon  the  return  of  Mr.  Parkes  from  abroad,  when  it  was  demanded  of  Mr. 
Xenos,  and  payment  was  refused. 

The  questions  for  the  opinion  of  the  court,  are, — First,  whether  the  plaintiffs  in 
the  first-mentioned  action  are  entitled  to  recover.  If  the  court  shall  be  of  opinion 
that  they  are  so  entitled,  it  is  agreed  that  final  judgment  shall  be  signed  for  them  in 
the  sum  of  3501.  and  costs.  If  the  court  shall  be  of  a  contrary  opinion,  judgment  in 
the  first-mentioned  action  shall  be  signed  for  the  defendant. 

Secondly,  whether  the  plaintiff  in  the  secondly  mentioned  action  is  entitled  to 
recover.  If  the  court  shall  be  of  opinion  that  he  is  so  entitled,  it  is  agreed  that  final 
judgment  shall  be  signed  therein  for  him  for  such  a  sum  as  J.  S.  shall  award,  with 
costs.  If  the  court  shall  be  of  a  contrary  opinion,  judgment  in  the  secondly  mentioned 
action  is  to  be  signed  for  the  defendants. 

Mellor,  Q.  C.  (with  whom  was  Couch),  for  the  plaintiffs  (a).  The  company  wen1 
warranted  in  treating  [167]  the  defendant's  letter  of  the  21st  of  July,  1860,  repudiat- 
ing the  authority  of  his  clerk  Fitze,  as  a  renunciation  of  the  contract  contained  in  the 
letters  of  the  2nd  and  !)th.  The  authorities  are  uniform,  that,  where  one  of  the 
parties  to  a  contract  gives  notice  to  the  other  before  the  arrival  of  the  day  for  its 
performance  that  he  will  not  hold  himself  bound  by  it,  the  latter  is  justified  in  treating 
that  notice  as  a  renunciation  and  discharge  of  his  obligation.  If  that  be  so,  it  puts 
an  end  to  both  actions.  But,  assuming  that,  notwithstanding  such  notice,  the  party 
may  retract  his  renunciation  at  any  time  before  the  day  fixed  for  the  performance  of 
the  contract,  there  has  been  no  such  retractation  here.  In  Cort  v.  Tin'  Anibergate, 
Nottingham,  and  Boston  and  /■.'<<  (em  Junction  Railway  Company,  17  Q.  U.  127,  it  was 
held,  that,  on  a  contract  for  the  manufacturing  and  supply  of  goods  from  time  to 
time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having  accepted  and  paid  for  a 
portion  of  the  goods,  gives  notice  to  the  vendor  not  to  manufacture  any  more,  as  the 
purchaser  has  no  occasion  for  them,  and  [168]  will  not  accept  or  pay  for  them,  the 

(c)  The  points  marked  for  argument  on  the  part  of  the  company  were  as  follows  :— 

"That  they  are  entitled  to  succeed  in  the  action  in  which  they  arc  plaint  ill's,  and 
are  not  liable  in  the  action  in  which  they  arc  defendants,  for  the  following  amongst 
other  reasons : — 

"1.  That  the  letters  of  Xenos  of  the  21st  and  23rd  of  July,  1860,  sel  out  in  the 
case,  amount  to  a  refusal  by  him  to  perform  the  contracl  entered  into  between  him 
and  the  company  by  the  letters  of  t  lie  2nd  and  9th  of  July  set  out  in  the  case  : 

"2.  That  such  refusal  entitled  the  company  to  enter  into  an  engagement  with 
Other  parlies  for  the  shipment  of  their  goods,  ami  to  charge  Xenos  with  any  loss 
which  might  arise  from  his  breach  of  contrail  : 

"  .'!.  That  a  contract  for  such  shipment  was  substantially  eutered  into  between  the 
company  ami  Messrs.  Smith  .V  Co.,  on  the  27th  of  July,  I860  ;  and  th, a  the  company 
were  justified  in  reducing  that  contract  into  a  more  formal  shape  by  their  correspou 
dence  with  those  part  ies,  after  the  receipt  of  Xenos's  letter  of  the  I  si  of  August,  1 860  i 

"  I.  That  i  he  last-mentioned  letter  was  sent  by  Xenos  too  laic  to  affect  the 
position  of  the  company,  or  to  relieve  them  from  the  consequences  of  his  previous 
refusal  to  perform  his  contract  i 

'  o.  That  the  said  letter  did  not  amount  to  an  offer  by  Xenos  i>>  perform  his 
contract,  but   merely    itated  that   he  was  prepared  to  receive  the  company's  rolling 

stock  per  '  Ma\  rocordatos  '  ; 

"6.  That  the  letter  did  not  bind  Xenos  to  receive  ucb  stock  on  the  terms  of  the 
contrail  contained  in  the  letters  of  the  2nd  and  9th  oi  July  i  and  the  company  were 
therefore  justified  in  disregarding  it." 
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vendor  having  been  desirous  and  able  to  complete  the  supply,  the  latter  may,  without 

manufacturing  or  tendering  the  rest  of   the  goods,  maintain   an  action  against  the 

purchaser  for  breach  of  the  contract ;  and  that  proof  of  such  notice  by  the  purchaser 

will  entitle  the  plaintiff  to  recover,  on  a  count  alleging  that  he  was  ready  and  willing 

to  perform  the  contract,  and  that  the  defendant  refused  to  accept  the  residue  of  the 

goods,  and  prevented  and  discharged  the  plaintiff  from  supplying  them,  and  from 

further  executing  the  contract.     In  Hochster  v.   Du  la  Tour,  2  Ellis  &  B.  678,  the 

plaintiff  declared  on  an  agreement  to  employ  him  as  a  courier  from  a  day  subsequent 

to  the  date  of  the  writ ;  averring  that  the  plaintiff,  from  the  time  of  the  agreement 

till  the  refusal  by  the  defendant  after  mentioned,  was  ready  and  willing  to  perform 

his  part  of   the  contract ;   and    alleging  for   breach,  that,  before    the   day  for   the 

commencement  of  the  employment,  the  defendant  refused  to  perform  the  agreement, 

and  discharged  the  plaintiff  from  performing  it,  and  wrongfully  put  an  end  to  the 

agreement.     Upon   motion   in  arrest  of  judgment,  it  was  held   that  a  party  to  an 

executory  agreement  may,  before  the  time  for  executing  it,  break  the  agreement  either 

by  disabling  himself  from  fulfilling  it,  or  by  renouncing  the  contract ;  and  that  an 

action  will  lie  for  such  breach  before  the  time  for  the  fulfilment  of  the  agreement ; 

that  it  sufficiently  appeared  on  the  face  of  the  declaration  that  there  was  on  the  part 

of  the  defendant,  not  merely  an  intention  to  break  the  contract,  of  which  intention 

he  might  repent,  but  a  renunciation   communicated  to  the  plaintiff,  on  which   the 

plaintiff  was   entitled   to  act ;  and   consequently  that  the   plaintiff  was  entitled  to 

judgment.     "It  seems  strange,"  said   Lord   Campbell,    "that   the  defendant,   after 

renouncing  the  contract,  and  abso-[169]-lutely  declaring  that  he  will  never  act  under 

it,  should  be  permitted   to  object  that  faith  is  given  to  his  assertion,  and   that  an 

opportunity  is  not  left  to  him  of  changing  his  mind."     The  only  ground  upon  which 

that  decision  has  since  been  questioned,  is  that  there  was  nothing  to  shew  that  the 

plaintiff  had  acted  upon  the  renunciation.     The  case  was  deliberately  re-considered  by 

the  court  of  Queen's  Bench  in  A  rati  v.  Bowden,  5  Ellis  &  B.  714,  728,  where  Lord 

Campbell  says :   "  According  to  our  decision  in  Hochster  v.  De  la   Tour,  to  which  we 

adhere,  if  the  defendant,  within  the  running-days,  and  before  the  declaration  of  war, 

had    positively    informed    the  captain   of    the   'Lebanon'    that    no   cargo   had    been 

provided  or  would  be  provided  for  him  at  Odessa,  and  that  there  was  no  use  in  his 

remaining  there  any  longer,  the  captain  might  have  treated   this  as  a  breach   and 

renunciation  of  the  contract ;  and  thereupon,  sailing  away  from  Odessa,  he  might  have 

loaded  a  cargo  at  a  friendly  port  from  another  person,  whereupon  the  plaintiff  would 

have  had  a  right  to  maintain  an  action  on  the  ehaiterparty  to  recover  damages  equal 

to  the  loss  he  had  sustained  from  the  breach  of  contract  on  the  part  of  the  defendant." 

In  Avery  v.  Bowden,  the  renunciation, — or  that  which  was  relied  upon  as  such, — was 

not  acted  upon.     In  Goodman  v.  Pocock,  15  Q.  B.  576,  583,  which  was  an  action  by  a 

clerk  for  a  wrongful  dismissal  in  the  middle  of  a  quarter,  Erie,  C.  J.,  says  :  "  The 

plaintiff  had  the  option  either  to  treat  the  contract  as  rescinded,  and  sue  for  his  actual 

service,  or  to  sue  on  the  contract  for  the  wrongful  dismissal."     Eidolon  v.  Emmens, 

6  C.  B.  160,  affirmed  in  Dom.  Proc.  Emmens  v.  Elderton,  13  C.  B.  495,  4  House  of 

Lords  Cases,  624,  is  an  authority  to  the  same  effect. 

Bovill,  Q.  C.  (with  whom  was  Honyman),  for  the  de-[170]-fendant  (a).  The 
plaintiffs  cannot  be  said  to  have  acted  upon  the  defendant's  alleged  renunciation  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  (Xenos)  were 
as  follows  : — 

"  1.  That,  having  been  ready  to  perform  his  contract  at  the  time  fixed  for  its  per- 
formance, he  is  not  liable  to  be  sued  lay  the  company  for  a  breach  of  it : 

"  2.  That,  upon  the  correspondence  and  facts,  there  was  no  breach  by  him  of  his 
contract  with  the  company  : 

"  3.  That  the  company  were  not  ready  and  willing  to  ship  the  goods  at  the  time 
fixed  for  shipment,  and  are  consequently  not  entitled  to  recover : 

"4.  That  the  letter  of  the  21st  of  July,  1860,  at  the  utmost  only  authorized  the 
company  to  elect  to  treat  the  contract  as  rescinded,  and  sue  on  a  quantum  meruit  for 
anything  due  under  it ;  but  that,  having  elected  to  treat  the  contract  as  subsisting 
and  binding,  they  cannot  sue  Mr.  Xenos,  who  was  willing  to  perform  it : 

"  5.  That  Mr.  Xenos,  having  been  ready  to  receive  the  goods  at  the  stipulated  time, 
is  entitled  to  recover  damages  for  the  non-shipment." 
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the  contract  until  they  had  entered  into  a  binding  contract  for  the  conveyance  of  their 

goods  to  the  Black  Sea  with  Messrs.  Smith  tV  Co.,  and  that  was  not  until  the  "2nd  of 
August,  which  was  after  the  plaintiffs  received  notice  from  the  defendant  that  he  was 
ready  to  receive  the  goods  on  board  his  ship.  Whatever  he  may  have  said  before, 
Mr.  Xenos  having  intimated  his  readiness  to  receive  the  goods  on  the  1st  of  August, 
he  was  guilty  of  no  breach  of  the  contract  on  his  part,  and  the  company  were  bound 
to  perform  it  on  theirs.  The  cases  of  Goodman  v.  Powck  and  Elderton  v.  Emmens  have 
no  application  here.  It  being  the  duty  of  an  employer  to  continue  the  services  of  his 
clerk  or  other  employee  until  duly  terminated,  the  unlawful  dismissal  constitutes  a 
complete  breach,  and  a  complete  cause  of  action.  So,  in  Corf  v.  The  Ambergate,  &o. 
Railway  '  'ortypany,  it  could  not  be  necessary  for  the  plaintiff'  to  manufacture  the  residue 
of  the  chairs  after  [171]  the  company  had  given  him  notice  that  they  would  not 
accept  or  pay  for  them.  The  action  was  brought  after  the  time  for  the  delivery  had 
elapsed.  [Byles,  J.  Here,  the  action  was  not  commenced  until  after  the  1st  of 
August.]  In  Hor.hster  v.  De  la  Tour,  2  Ellis  &  B.  689,  Campbell,  C.  J.,  in  delivering 
the  judgment  of  the  court,  says:  "The  declaration  in  the  present  case,  in  alleging  a 
breach,  states  a  great  deal  more  than  a  passing  intention  on  the  part  of  the  defendant 
which  he  may  repent  of,  and  could  only  be  proved  by  evidence  that  he  had  utterly 
renounced  the  contract,  or  done  some  act  which  rendered  it  impossible  for  him  to 
perform  it."  Nothing  of  the  sort  has  occurred  here.  The  same  learned  judge  says 
in  Aerrij  v.  liuinlni,  5  Mill's  \-  R  72N, — "The  language  used  by  the  defendant's  agent 
before  the  declaration  of  war  can  hardly  be  considered  as  amounting  to  a  renunciation 
of  the  contract :  but,  if  it  had  been  much  stronger,  we  conceive  that  it  could  not  be 
considered  as  constituting  a  cause  of  action  after  the  captain  still  continued  to  insist 
upon  having  a  cargo  in  fulfilment  of  the  charterparty."  Again,  in  Reid  v.  HosMns, 
5  Ellis  &  B.  729,  744,  Lord  Campbell  says:  "There  is  great  difficulty  in  saying  that 
at  any  time  there  ever  was  any  renunciation  of  the  contract  which,  had  the  plaintiff's 
been  present,  would  have  authorized  them  to  consider  it  at  an  end,  and  to  bring  this 
act  inn  for  refusing  to  load  the  ship  before  the  expiration  of  the  time  within  which  the 
defendant  undertook  to  load  her.  But,  at  all  events,  if  they  had  such  option,  they 
were  bound  to  exercise  it :  and  they  could  not  both  hold  the  defendant  to  the  pro- 
spective performance  of  the  contract  and  at  the  same  time  say  that  it  was  renounced." 
That  is  precisely  what  the  plaintiff's  were  seeking  to  do  here.  [Williams,  J.  In  the 
notes  to  Cutter  v.  Powell,  in  2  Smith's  Leading  Cases,  1,  where  these  cases  are  con- 
sidered, reference  is  [172]  made  to  the  judgment  of  Parke,  B.,  in  Phillpotts  v.  Evans, 
5  M.  (%  W.  475,  477  ;  and  the  learned  editors  say:  "Perhaps  the  cases  are  reconcile- 
able,  by  supposing  that  the  judgment  in  Hockster  v.  De  la  Tour  applies  to  cases  in 
which,  in  consequence  of  the  refnsal,  something  has  taken  place  to  interfere  with  the 
performing  the  contract  when  the  time  arrives."]  The  rule  is  clearly  stated  by 
Parke,  1!.,  in  Phillpotts  v.  Evans.  That  was  an  action  for  not  accepting  wheat  con- 
tracted to  be  sold  to  the  defendant  and  delivered  at  a  future  time.  The  question  was 
as  to  the  proper  mode  of  estimating  the  damages.  His  lordship  says:  "If  Mr. 
Richards  could  have  established  that  the  plaintiff's,  after  the  notice  given  to  them, 
could  have  maintained  the  action  without  waiting  for  the  time  when  the  wheat  was 
In  lie  delivered,  then  perhaps  the  proper  measure  of  damages  would  be  according  to 
the  price  at  the  time  of  the  notice.  But  I  think  no  action  would  then  have  lain  for 
the  breach  of  the  contract,  but  that  the  plaintiff's  were  bound  to  wait  until  the  time 
arrived  fur  delivery  of  the  wheat,  to  sec  whether  the  defendant  would  then  receive 
it.  The  defendant  might  then  have  chosen  to  take  it,  ami  would  have  been  guilty  of 
no  breach  of  contract;  fur,  all  that  he  stipulates  for  is,  that  be  will  lie  ready  and 
willing  tn  receive  the  goods,  and  pay  for  them,  at  tlu;  time  when  by  the  contraol  he 
might  to  do  so.  His  contraol  was  not  broken  by  his  previous  declaration  thai  he  would 
not  accept  them  ;  it  was  a  mere  nullity,  and  it  was  perfectly  in  his  power  In  accept 
them  nevertheless;   ami,  \  ice  versa,  the  plaintiff's  could  mil  sue  him  before.      'I'he  same 

rule  was  adopted  iii  Startup  v.  '  'ortazzi,  2  ('.  M.  &  R.  L65.  The  notice  amounts t< thing 

until  the  time  when  the  buyer  might  to  receive  the  g Is,  unless  the  seller  acl    on  it  in 

the  meantime,  and  rescinds  the  contract."  Suppose  the  acceptor  of  a  bill,  before  it 
[173]  arrives  at  maturity,  says  to  the  holder,  "  1  shall  not  pay  I  he  bill  whin  presented," 

could  it  be  contended  for  a  moment  thai  thai  gave  the  holders  present  nghl  to  sue 
upon  a  quantum  meruit  '  In  Bat  rid  \ .  Bvba,  ante,  \  ol.  ii.,  p.  563,  579,  *  lockburn,  < '.  J., 
in  the  course  of  the  argument,  says:    "  Awry  v.  Bowdeii  is  a  distinct  authority  In  shew 
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that  the  charterer's  saying  '  I  cannot  perform  the  contract,'  does  not  amount  to  a 
breach  until  the  expiration  of  the  time  stipulated  by  the  contract  for  its  performance. 
It  is  no  renunciation  :  he  does  not  affect  to  say  that  he  thereby  gets  rid  of  his  obliga- 
tion." [Byles,  J.  That  is  hardly  a  correct  representation  of  A  eery  v.  Bowden:  it 
cannot  lie  what  the  Lord  Chief  Justice  said.]  In  King  v.  Gillett,  7  M.  &  W.  55,  to  a 
declaration  in  assumpsit  founded  on  mutual  promises  to  marry  within  a  reasonable 
time,  it  is  a  good  plea,  that,  after  the  promise,  and  before  any  breach  thereof,  the 
plaintiff  absolved,  exonerated,  and  discharged  the  defendant  from  his  promise  and 
the  performance  thereof.  Alderson,  B.,  delivering  the  judgment  of  the  court,  there 
says:  "There  are  precedents  in  several  of  the  books  of  entries  (a),  and  there  are  two 
decided  authorities,  Holland  mnl  Cottier's  case,  2  Leon.  214,  and  Langden  v.  Stokes,  Cro. 
Car.  383.  And  we  think  this  latter  case  explains  the  matter,  and  reconciles  the 
present  plea  with  general  principles.  It  seems  to  have  been  treated  there  as  a  mere 
question  of  the  form  of  plea;  and  so  we  think  it  is:  for,  although  we  are  of  opinion 
that  this  plea  is  good  in  point  of  form  ;  yet  we  think  the  defendant  will  not  be  able 
to  succeed  upon  it  at  nisi  prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a  pro- 
position to  exonerate  on  the  part  of  the  plaintiff,  acceded  to  by  himself;  and  this  in 
effect  will  be  a  rescinding  of  the  contract  previously  made."  [Williams,  J.  Suppose 
l)e  la  Tour  [174]  had  brought  an  action  against  Hochster  for  not  entering  into  his 
service  as  courier,  would  the  action  have  been  maintainable?]  Not  if  Hochster  had 
at  once  assented  to  and  acted  upon  De  la  Tour's  renunciation  of  the  contract.  The 
plea  alleging  that  the  plaintiff  exonerated  and  discharged  the  defendants  from  the 
performance  of  their  contract,  affords  no  answer  to  the  breach,  inasmuch  as  there 
could  be  no  discharge  except  by  the  mutual  consent  of  the  contracting  parties. 

Mellor,  Q.  C,  was  not  called  upon  to  reply. 

Erle,  C.  J.  In  the  case  of  The  Danube  and  Blaek  Sea  Railway  and  Kustendjie 
Harbour  Company  v.  Xenos,  I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiffs.  The  action  is  for  not  receiving  on  board  the  defendant's  ship  "  Mavro- 
cordatos  "  certain  rolling-stock,  plant,  and  materials  from  the  plaintiffs  for  conveyance 
to  Kustendjie,  pursuant  to  contract :  and  the  question  is  whether  or  not  the  defen- 
dant has  been  guilty  of  a  breach  of  that  contract.  It  is  to  be  taken  that  the  contract 
was  made  between  Mr.  Fitze  and  Mr.  Parkes  as  agents  for  the  respective  parties,  and 
that  it  was  a  contract  binding  the  defendant  to  receive  the  goods  on  board  on  the  1st 
of  August,  1800.  Has  that  contract  been  broken'!  Before  the  arrival  of  the  1st  of 
August,  viz.  on  the  21st  of  July,  the  defendant,  Xenos,  sent  to  the  plaintiffs  a  letter 
in  which  he  denied  the  existence  of  the  contract,  and  gave  them  notice  that  he  did 
not  hold  himself  responsible  for  it.  That  alone  would  not  constitute  a  breach  of  the 
contract :  but,  on  a  subsequent  day,  viz.  the  23rd  of  July,  the  plaintiffs'  attorneys 
gave  him  a  formal  notice  that  they  considered  the  contract  binding,  and  were  ready 
on  their  part  to  perform  it,  and  that,  if  he  persisted  in  his  refusal  to  perform  it  on 
his  part,  they  [175]  would  hold  him  responsible  for  all  loss,  damages,  and  expenses  that 
might  ensue.  The  defendant,  in  his  answer  to  that  communication,  again  denied  the 
existence  of  the  contract  referred  to,  and  tendered  another  contract  for  the  acceptance 
of  the  company.  On  the  24th  of  July,  the  plaintiffs'  attorneys  again  wrote  to  the 
defendant  informing  him  that  the  plaintiffs  declined  to  sign  any  other  agreement  than 
that  already  concluded  between  them  and  his  agent  Fitze,  and  repeating  the  intima- 
tion, that,  as  he  still  persisted  in  disavowing  the  contract)  the  plaintiffs  would  forth- 
with proceed  to  make  other  arrangements,  holding  him  responsible  for  the  conse- 
quences. All  this  happened  before  or  on  the  24th  of  July.  Between  that  day  and 
the  1st  of  August,  the  plaintiffs  entered  into  a  contract  with  Messrs.  Smith  &  Co.  to 
take  out  their  rolling-stock,  plant,  and  materials  to  Kustendjie.  On  the  1st  of 
August,  the  defendant  gave  notice  to  the  plaintiffs  that  he  was  then  ready  to  receive 
their  goods  on  board  the  "  Mavrocordatos."  The  question  is,  had  the  original  contract 
been  broken  by  the  defendant.  I  am  of  opinion  that  the  law  has  been  well  laid  down 
in  the  cases  referred  to  on  the  part  of  the  plaintiffs,  that,  where  a  contract  is  for  the 
performance  of  a  thing  on  a  given  day,  it  is  competent  to  the  party  who  is  to  perform 
it  to  declare  before  the  day  that  he  will  not  perform  it,  and  then  the  other  party  has 
the  option  of  treating  that  as  a  breach  of  the  contract.  In  Court  v.  The  Ambergate 
Railway  Company,  17  Q.  B.  127,  it  was  held,  that,  upon  the  company  giving  notice  to 

(a)  East.  Entr.  685;  Brown's  Entr.  67  (fol.  edit.);   Hern's  Pleader,  31. 
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Mr.  Cort  that  they  would  not  receive  any  more  of  his  chairs,  he  might  abstain  from 
manufacturing  them,  and  sue  the  company  for  the  breach  of  contract  without  tendering 

the  goods  for  their  acceptance.  So,  in  Hochster  v.  i><  In  Tour,  2  Ellis  &  II.  ( > 7 .s,  it  was 
held  that  the  courier  whose  services  were  engaged  for  a  period  to  commence  [176] 
from  a  future  day,  being  told  before  that  day  that  they  would  not  lie  accepted,  was 
at  liberty  to  treat  that  as  a  complete  breach,  and  to  hire  himself  to  another  party. 
And  the  boundary  is  equally  well  ascertained  on  the  other  side.  Thus,  in  Avery  v. 
/.'../A  a,  ~i  Kllis  A:  B.  714,  G  Ellis  &  B.  953,  where  the  agent  of  the  charterer  intimated 
to  the  captain,  that,  in  consequence  of  the  breaking  out  of  the  war,  he  would  be  unable 
to  furnish  him  with  a  cargo,  and  wished  the  captain  to  sail  away,  and  the  latter  did 
not  do  so,  it  was  held  not  to  fall  within  the  principle  already  adverted  to,  and  not  to 
amount  to  a  breach  or  renunciation  of  the  contract.  But,  where  there  is  an  explicit 
declaration  by  the  one  party  of  his  intention  not  to  perform  the  contract  on  his 
part,  which  is  accepted  by  the  other  as  a  breach  of  the  contract,  that  beyond  all  doubt 
affords  a  cause  of  action.  I  therefore  think  the  company  under  the  circumstances  had 
a  right  to  sue  Mr.  Xenos  for  his  breach  of  contract.  As  to  whether  it  was  competent 
to  the  defendant  before  the  day  for  the  performance  of  the  contract  to  retract  his 
declaration  of  breach, — which  I  incline  to  think  it  was  not, — I  am  of  opinion  that  the 
facts  do  not  raise  it.  The  defendant  disclaimed  being  bound  by  the  contract  made  on 
his  behalf  by  Fitze,  and  tendered  another  and  a  different  contract :  and  then,  on  the 
1st  of  August,  he  professed  his  willingness  to  receive  the  goods  on  board  his  vessel. 
But,  under  which  contract?  If  the  company  had  then  sent  the  goods,  it  might  have 
been  evidence  against  them  of  an  acceptance  of  the  substituted  contract  proposed  by 
Xenos,  which  materially  differed  from  that  which  they  had  made  with  his  clerk  Fit/.e. 
I  think  the  contract  was  broken  by  Xenos  when  he  declared  that  he  would  not  hold 
himself  bound  by  it,  and  that  his  renunciation  of  the  contract  was  adopted,  and,  if 
that  were  necessary,  abundantly  acted  on  by  [177]  the  company  when  they  entered 
into  a  treaty  with  Messrs.  Smith  &  Co.  for  the  forwarding  of  their  goods  by  another 
vessel.  A  great  deal  has  been  said  about  the  inconvenience  of  the  rule  we  are,  now 
acting  on  :  but  it  seems  to  me  that  there  would  be  intense  inconvenience  in  holding 
that  the  parties  to  a  contract  of  this  nature  may  be  left  in  doubt  down  to  the  very  last 
moment  as  to  whether  it  is  to  be  performed  or  not.  In  this  case,  which  is  that  of  a 
railway  company,  to  whom  it  must  be  of  the  utmost  importance  that  a  contract  for 
the  conveyance  of  their  rolling-stock  should  be  duly  performed,  how  unreasonable  it 
would  be  to  hold,  that,  having  received  an  intimation  from  the  defendant  that  he 
repudiates  the  contract  made  by  his  clerk,  they  must  still  wait  until  the  day  named 
for  its  performance  is  past  before  they  can  make  arrangements  for  forwarding  their 
goods  by  another  ship.  Mercantile  convenience  is  entirely  on  the  side  of  the  rule 
which  has  been  adopted  by  the  courts  iii  the  cases  referred  to.  That  disposes  of  the 
hist  ease,  ami  also  of  the  substance  of  the  claim  urged  by  Xenos  in  bis  action  against 
the  company  lor  not  sending  the  goods.  Having  broken  the  contract  on  bis  part  by 
refusing  to  accept  the  goods  under  it,  be  can  of  course  have  no  claim  upon  them  for 
not  sending  them.  A  difficulty  has  been  suggested  as  to  the  form  of  the  plea:  but, 
the  company  having  a  substantial  defence,  if  need  were  we  would  make  the  form 
yield  to  the  substance.  That  which  Xenos  in  terms  complains  of  is,  that  the  company 
did  not  forward  their  goods  for  shipment  on  board  his  vessel  by  the  1st  of  August. 
The  company  in  answer  to  that  complaint  say,  that,  before  any  breach  of  the  contract 
by  them,  viz.  on  the  21st  of  July,  the  plaintiff  discharged  them  bom  the  performance 
of  it.  It  is  said  there  can  be  no  discharge  without  the  mutual  consent  of  the  two 
contracting  parties.  In  [178]  one  sense,  there  was  a  discharge  by  mutual  consent  : 
for,  if  one  of  the  contracting  parties  says  to  the  other,  "  I  do  not  hold  myself  bound 
by  the  supposed  contract,  and  will  not  perform  it,  and  the  other  party  intimates  that 
he  will  act  upon  that  refusal,  -what  is  that,  in  substance,  but  a  discharge  from  the 
performance  of  the  contract  by  mutual  consent  I  For  these  reasons,  1  am  of  opinion 
t  hat  the  company  are  entitled  to  our  judgment  in  both  actions. 

\\  I  I.I  .1  \  MS,    .1.       1    am    entirely    of    the    same    opinion.       With     ic-pccl     to    the    first 

action,  I  think  that  the  cases  cited  on  the  part  of  the  plautiffs  have  fully  established, 
that,  if  before  the  time  lor  the  performance  of  a  contract  arrives,  one  of  the  parties 
thereto  not  merely  asserts  that  he  cannot  or  will  not  perform  it,  but  expressly 
repudiates  and  renounces  it,  the  party  to  whom  the  promise  is  made  may  treat  that 
as  a  In-each  of  the  contract,  al  his  option  :  at  all  events,  where  he  has  in  consequence 
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thereof  acted  so  as  to  interfere  with  the  performance  of  the  contract  on  his  part 
according  to  its  original  terms.  The  question  is  whether  the  present  case  is  within 
the  rule  of  law  so  established.  I  am  of  opinion  that  it  is.  What  was  said  by  Xenos 
in  his  letter  of  the  21st  of  July  was  an  express  renunciation  of  the  contract,  upon 
which  the  company  were  entitled  to  act  as  they  did.  In  consequence  of  that  letter, 
it  became  necessary  for  the  company  to  enter  into  a  negotiation  with  somebody  else 
to  carry  for  them  to  Kustendjie  the  goods  which  Xenos  through  his  agent  had  con- 
tracted to  carry  for  them.  They  did  so.  The  rule  above  mentioned  has  been  qualified 
to  this  extent,  that  the  party,  having  the  option  of  treating  the  renunciation  as  a 
breach  of  the  contract,  is  bound  to  exercise  his  option,  if  he  means  to  rely  on  the 
breach.  Here,  the  company  did  exercise  their  option  :  [179]  and,  although  they  did 
not  before  the  1st  of  August  enter  into  a  binding  contract  with  Smith  &  Co.,  I  think 
they  did  quite  enough  to  satisfy  this  qualification  of  the  rule. 

Then,  as  to  the  cross-action  brought  by  Xenos  against  the  company.  If  what  was 
done  here  amounted  to  a  rescinding  of  the  contract,  certainly  that  would  be  incon- 
sistent with  the  company  suing  for  a  breach  of  it.  But  the  true  effect  of  Xenos's 
conduct  was,  to  discharge  the  company  from  the  performance  of  the  contract  on  their 
part.  I  have  certainly  felt  some  difficulty  in  dealing  with  the  plea  :  but  I  think  it  is 
a  necessary  consequence  of  the  decision  in  Bochster  v.  l)c  Lit  Tour  and  that  class  of 
cases,  that,  where  there  is  by  the  party  making  the  promise  a  renunciation  which 
amounts  to  a  breach,  it  must  operate  as  a  discharge  of  the  other  party  from  the  per- 
formance of  the  contract  on  his  part.  I  therefore  think  it  is  a  good  plea  in  such  a 
case  as  this  to  say,  that  before  breach  the  plaintiff  discharged  and  exonerated  the 
defendant  from  the  performance  of  the  agreement :  and  I  think  that  the  evidence 
of  the  renunciation  which  took  place  here  may  well  support  such  a  plea. 

Byles,  J.  I  also  am  of  opinion  that  the  company  are  entitled  to  judgment  in 
both  actions.  I  give  no  opinion  upon  the  form  of  the  pleadings.  The  facts  are 
referred  to  us  ;  and  if  upon  those  facts  we  see  that  the  company  are  entitled  to 
succeed,  we  may  and  indeed  are  bound  to  reform  the  pleadings  so  as  to  do  justice 
between  the  parties.  The  declaration  in  the  first  action  charges  a  refusal  on  the  part 
of  the  defendant  to  perform  the  contract  before  the  time  for  its  performance  had 
arrived  :  but  the  facts  set  out  in  the  case  are  strong  to  shew  a  refusal  at  the  time  fixed 
for  [180]  the  performance  :  because,  taking  Xenos's  letter  of  the  1st  of  August  in 
conjunction  with  his  letters  of  the  23rd  of  July,  I  can  only  construe  it  to  mean  "I  am 
ready  to  receive  your  goods  per  '  Mavrocordatos '  upon  the  terms  mentioned  in  my 
letter," — not  upon  the  terms  of  the  original  contract  made  with  Fitze.  If  that  be  the 
true  construction,  all  difficulty  would  be  got  rid  of  by  an  amendment  of  the  first 
breach.  Assuming,  however,  that  the  first  letter  amounts  to  no  more  than  an 
intimation  on  the  part  of  Xenos  that  he  does  not  mean  to  perform  the  contract, — 
or,  as  my  Brother  Williams  puts  it,  a  renunciation  of  the  contract  before  the  day 
fixed  for  its  performance  had  arrived, — there  may  lie  a  difficulty,  as  would  appear 
from  the  notes  by  the  learned  editors  of  Smith's  Leading  Cases  to  Cutter  v.  Powell, 
vol.  2,  p.  37,  5th  edit.,  in  reconciling  the  doctrine  in  PhiUpotts  v.  Ewns,  5  M.  &  W. 
175,  and  Leigh  v.  Paterson,  2  J.  B.  Moore,  588,  with  the  judgment  of  Lord  Campbell 
in  Avery  v.  Bowden,  5  Ellis  &  B.  711.  But  it  is  unnecessary  to  go  into  that  upon  the 
present  occasion,  because  here  are  at  least  two  statements  in  writing  by  the  company 
before  the  1st  of  August  that  they  will  treat  Xenos's  renunciation  as  a  breach  of  the 
contract,  and  hold  him  responsible  for  the  consequences.  Now,  it  is  plain,  that,  if, 
in  consequence  of  that  renunciation  of  the  contract  by  Xenos,  the  company  were 
induced  to  incur  liability  and  expense,  and,  still  more,  to  make  another  contract  for 
the  transport  of  their  goods  by  another  vessel,  the  defendant  must  be  held  bound  by 
it.  There  is  strong  evidence  on  the  face  of  the  case  to  shew  that  another  contract  was 
entered  into  by  the  company  before  the  1st  of  August.  But,  without  going  so  far, 
the  negotiations  with  Messrs.  Smith  &  Co.  for  that  purpose  abundantly  satisf}'  all 
that  the  law  requires,  indeed  the  law  does  require  that  there  shall  be  some  act  done  by 
[181]  the  other  party  to  intimate  his  assent  to  the  renunciation  of  the  contract,  beyond 
his  saying  so.  For  these  reasons,  it  seems  to  me  that  the  company  are  entitled  to 
succeed  in  both  actions. 

Keating,  J.  I  entirely  agree  with  the  rest  of  the  court.  It  is  unnecessary  for 
us  upon  this  occasion  in  any  way  to  interfere  with  the  cases  of  PhiUpotts  v.  Evans  and 
Ripley  v.  M'Glure,  4  Exch.  345,  because  here  was  the  strongest  possible  evidence  of 
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an  entire  repudiation  of  the  contract  on  the  part  of  Xenos.     Indeed,  so  far  does  he 

cany  his  refusal  to  perform  the  contract  entered  into  by  his  agent,  that  he  on  the 
3rd  of  August  intimates  that  unless  his  demand, — a  demand  which  he  had  no  right 
to  make, — is  at  once  complied  with,  he  will  dispatch  his  ship  to  another  destination. 
But  what  distinguishes  this  case  from  Philljiotls  v.  Evans  is,  that  here  there  is  the 
strongest  evidence  of  the  company  having  acted  upon  the  refusal  of  Xenos  to  perform 
his  contract.  They  begin  by  countermanding  the  orders  they  had  given  to  the  several 
railway  companies  to  forward  the  goods  to  the  Victoria  Docks  for  shipment  on  board 
the  "  Mavrocordatos  "  :  and,  further,  they  enter  into  negotiations  with  Messrs.  Smith 
&  Co.  for  sending  the  goods  by  another  vessel,  which  negotiations,  if  not  amounting 
to  actual  binding  contracts  by  the  1st  of  August,  were  in  such  a  state  of  forwardness 
that  they  could  not  withdraw  from  them  without  placing  themselves  in  a  situation 
which  they  had  no  right  to  be  placed  in.  I  therefore  agree  with  my  Lord  and  my 
Learned  Brothers  in  thinking  that  the  company  are  entitled  to  judgment  in  both 
actions. 

Judgment  for  the  plaintiffs  in  the  first  action. 

Judgment  for  the  defendants  in  the  second  action. 


[182]     Wai.i.inger  v.  Gurney.     Nov.  13th,  1861. 

[S.  C.  31  L.  J.  C.  P.  55 ;  5  L.  T.  311;  8  Jur.  N.  S.  513 ;  10  W.  R.  81.] 

An  interim  order  of  protection  under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96, 
protects  the  insolvent  from  arrest  on  a  ca.  sa.  upon  a  judgment  against  him  for  a 
debt  contracted  since  the  filing  of  his  petition,  although  the  final  order  does  not. 
— Qusere,  as  to  what  is  put  in  issue  under  "  not  guilty  "  in  an  action  against  the 
sheriff  for  the  wrongful  discharge  of  a  defendant  arrested  on  a  ca.  sa.  1 

This  was  an  action  against  the  sheriff  of  Surrey  for  an  alleged  wrongful  discharge 
from  custody  of  one  George  Bygrave  Knights,  and  for  a  false  return  of  non  est  inventus. 
Plea,  not  guilty. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Easter  Term,  when  the  following  facts  appeared  in  evidence  : — In  February,  1861,  the 
plaintiff  recovered  a  judgment  against  Knights  in  an  action  for  money  lent,  upon 
which  judgment  a  ca.  sa.  was  issued  and  delivered  to  the  defendant  as  sheriff  to  lie 
executed,  and  Knights  was  arrested  under  it  on  the  21st  of  February  :  but,  upon  the 
production  of  an  interim  order  of  protection  from  the  court  of  bankruptcy,  the  officer 
discharged  him  ;  and,  the  sheriff  being  afterwards  ruled  to  return  the  writ,  returned 
non  est  inventus. 

It  appeared  that  the  debtor  Knights  had  filed  his  petition  in  the  court  of  bank- 
ruptcy under  the  5  >V'  <>  Vict.  C.  1 1  6,  and  7  &  8  Vict.  c.  96,  and  on  the  11th  of  July, 
1N60,  received  an  interim  order  of  protection  which  contained  the  following  words, — 
"  A  protection  is  hereby  given  to  the  said  tlcorgc  Bygrave  Knights  from  all  process 
whatever  (except  as  hereinafter  mentioned)  either  against  his  person  or  his  property 
of  every  description,  which  protection  shall  continue  in  force,  and  all  process  (except 
process  for  arresting  or  holding  him  to  trial  under  the  authority  of  a  judge's  order  lor 
thai  purpose)  is  stayed  until  the  5th  of  November  next,  at  eleven  in  the  forenoon, 
being  the  time  appointed  for  his  first  examination."  The  protection  granted  by  this 
order  was  from  time  to  time  renewed  until  the  10th  of  May,  L 861,  the  insolvent's 
[183]  examination  having  been  delayed  in  consequence  of  his  serious  illness. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  order  of  protection  was  no 
answer  to  the  action,  inasmuch  as  it  could  only  operate  to  protect  the  insolvent  against 
process  in  respect  of  debt  9  due  at  t  lie  i  imc  of  tiling  his  petition  ;  and  that,  at  all  events, 
the  defence  was  not  available  under  the  plea  of  not  guilty, 

Under  the  direction  of  the  learned  judge,  the  jury  (who,  upon  the  ipiestion  being  put 
to  them,  found  that  the  plaintiff  had  sustained  no  loss  through  Knighta's  discharge,) 
returned  a  verdict  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  with  La.  damages,  if  the  court  should  be  of  opinion  that 
either  of  his  objections  was  well  founded, — and  power  being  also  reserved  to  the  court 
to  amend  if  they  should  think  fit. 

Archibald,  accordingly,  in  Trinity  Term,  obtained  a  rule  nisi  to  enter  a  verdict  lor 
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the  plaintiff'  with  Is.  damages,  on  the  grounds, — Hist,  that  the  protection  order  was 
not  available  against  the  plaintiff's  judgment, — secondly,  that  the  evidence  of  the  pro- 
tection order  was  not  admissible  under  not  guilty.  He  referred  to  liideal  v.  Fort, 
11  Exch.  847,  Hodges  v.  Paterson,  26  Law  J.,  Exch.  223,  Beavan  v.  Walker,  12  C.  B. 
480,  and  Wright  v.  Lainson,  2  M.  &  \Y.  739. 

J.  Powell  and  Howard,  on  a  former  day  in  this  term,  shewed  cause.  The  main 
question  is  whether  the  interim  order  of  protection  granted  to  Knights  by  the  court 
of  bankruptcy  was  a  sufficient  justification  to  the  sheriff'  for  discharging  him  from 
custody.  It  is  submitted  that  it  was.  It  will  be  contended  on  the  other  side  that 
the  order  could  have  no  application  to  the  plaintiff's  debt,  because  it  was  not  in  the 
schedule,  and  [184]  in  fact  had  not  been  contracted  at  the  time  of  tiling  the  insolvent's 
petition.  The  true  question,  however,  is,  whether  the  order  is,  as  its  words  import,  an 
absolute  protection  from  all  process.  The  order  is  granted  under  the  5  &  6  Vict, 
c.  116,  s.  1,  which,  after  providing  that  any  person  not  being  a  trader,  or,  being  a 
trader,  owing  less  than  3001.,  on  giving  and  publishing  the  required  notice,  may 
present  a  petition  to  the  court  of  bankruptcy,  stating  the  debts  owing  by  and  to  him, 
proceeds  to  enact  that  "it  shall  thereupon  be  lawful  for  the  judge  or  commissioner  of 
the  court  of  bankruptcy  to  whom  by  any  order  of  the  court  as  hereinafter  provided 
the  same  shall  be  referred,  or  for  the  commissioner  in  the  country  to  whom  the  petition 
shall  be  presented,  to  give,  upon  the  tiling  of  such  petition,  a  protection  to  the 
petitioner  from  all  process  whatever  either  against  his  person  or  his  property  of  every 
description,  which  protection  shall  continue  in  force,  and  all  process  be  stayed,  until 
the  appearance  of  the  petitioner  in  court  as  hereinafter  provided."  And  by  the  6th 
section  of  the  7  &  8  Vict.  c.  96,  it  is  declared  and  enacted  "that  any  prisoner  in 
execution  upon  any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt, 
either  not  Vicing  a  trader  within  the  meaning  of  the  statutes  relating  to  bankrupt9, 
or,  being  a  trader  within  the  meaning  of  the  said  statutes,  owing  debts  amounting  in 
the  whole  to  less  than  3001.,  may  be  a  petitioner  for  protection  from  process ;  and 
every  such  petitioner  to  whom  an  interim  order  for  protection  shall  have  been  given 
shall  not  only  be  protected  from  process  as  provided  by  the  recited  act  (5  &  6  Vict, 
c.  116),  but  also  from  being  detained  in  prison  in  execution  upon  any  judgment 
obtained  in  any  action  for  the  recovery  of  any  debt  mentioned  in  his  schedule  ;  and 
if  any  such  petitioner,  being  a  prisoner  in  execution,  shall  be  detained  in  prison  in 
execution  [185]  upon  any  such  judgment,  it  shall  be  lawful  for  the  commissioner  to 
order  any  officer  who  shall  have  such  petitioner  in  custody  by  virtue  of  such  execution 
to  discharge  such  petitioner  out  of  custody  as  to  such  execution,  without  exacting  any 
fee,  and  such  officer  shall  hereby  he  indemnified  for  so  doing;  and  no  sheriff",  gaoler, 
or  other  person  whatsoever  shall  be  liable  to  any  action  as  for  the  escape  of  any  such 
prisoner  by  reason  of  such  his  discharge  ;  and  such  petitioner  so  discharged  shall  be 
protected  by  his  interim  order  from  all  process  for  such  time  as  the  commissioner 
shall  by  such  interim  order  or  any  renewal  thereof  think  fit  to  appoint,  until  the 
making  of  the  final  order  fur  protection,  in  the  same  manner  as  if  such  petitioner  had 
not  been  a  prisoner  in  execution,"  &c.  Thomas  v.  Hudson,  14  M.  &  W.  353,  which 
was  decided  upon  this  statute,  was  a  much  stronger  case  than  this.  There,  the 
plaintiff',  having  obtained  judgment  against  one  F.  in  an  action  of  assault  and  false 
imprisonment,  sued  out  a  ca.  sa.,  whereon  F.  was  taken  and  committed  to  the  Queen's 
Prison,  of  which  the  defendant  was  the  keeper.  F.  afterwards  petitioned  the  court 
of  bankruptcy  for  his  discharge  under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96, 
and,  having  obtained  from  the  commissioner  an  order  for  his  discharge,  was,  in 
obedience  thereto,  discharged  by  the  defendant  accordingly.  The  plaintiff  having 
brought  an  action  against  the  defendant  for  an  escape,  it  was  held  by  the  court  of 
Exchequer  (whose  judgment  was  affirmed  on  error,  16  M.  &  W.  885),  that,  whether 
this  was  or  was  not  a  debt  from  which  the  commissioner  had  power  to  discharge  the 
prisoner,  the  defendant  was  protected,  being  bound  to  obey  the  order  of  the  commis- 
sioner, who  was  acting  judicially  in  a  matter  over  which  he  had  jurisdiction.  The 
court  called  upon 

[186]  Archibald  to  support  his  rule.  The  petition  has  reference  only  to  the  debts 
mentioned  in  the  insolvent's  schedule  :  the  protection,  consequently,  must  also  be 
limited  to  those  debts :  the  commissioner  has  no  jurisdiction  to  grant  a  protection 
against  process  for  debts  subsequently  contracted.  The  words  "all  process"  must 
have  a  reasonable  construction ;   and  can  only  apply  to  process  against  which  the 
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petitioner  asks  for  protection.  [Erie,  C.  J.  The  legislature  may  very  well  have 
intended  to  give  the  interim  order  a  more  extensive  operation  than  the  final  order, 
for  the  purpose  of  leaving  the  petitioner  free  to  assist  in  the  realization  of  his  assets. 
By  the  1st  section  of  the  5  &  6  Viet.  c.  116,  the  interim  order  is  to  be  a  protection 
from  all  process  whatever.  The  final  order  under  s.  4  is  a  protection  only  against  the 
debts  mentioned  in  the  schedule.]  In  Beavan  v.  Walker,  12  C.  B.  480,  where  it  was 
held  that  a  final  order  under  these  statutes  is  no  protection  against  an  execution  on  a 
judgment  in  an  action  for  tort  signed  after,  upon  a  verdict  obtained  before,  the  making 
of  such  final  order.  Jervis,  C.  J.,  there  says  :  "  The  question  turns  upon  the  construc- 
tion of  two  statutes, — the  5  &  6  Vict.  c.  116,  and  the  7  &  8  Vict.  c.  96.  With  regard 
to  the  former  of  these  statutes,  the  words  seem  to  me  to  shew  plainly  that  it  was 
intended  to  apply  to  debts,  and  to  debts  only.  Indeed,  the  only  argument  urged  by 
Mr.  Hawkins  upon  that  statute  is  founded  upon  the  4th  section,  which  says  that  '  the 
order  shall  be  called  a  final  order,  and  shall  be  for  the  protection  of  the  person  of  the 
petitioner  from  all  process,  and  for  the  vesting  of  his  estate  and  effects  in  the  official 
assignee.  It  is  manifest  that  that  section  was  not  meant  to  have  so  extensive  a  meaning 
as  that  suggested  ;  but  that  it  was  intended  that  the  final  order  should  protect  the 
party  from  all  process  which  shall  have  reference  to  the  sul>[187]-ject-matters  which 
could  under  the  statute  come  before  the  commissioner  for  adjudication.  The  7  it  8 
Vict.  e.  96,  so  far  as  regards  the  jurisdiction,  seems  to  me  to  come  to  the  same  result." 
The  only  debts  which  can  be  inquired  into  are  those  inserted  in  the  schedule  :  and  to 
these  only  would  the  final  order  be  a  bar  under  s.  10.  [Keating,  J.  Could  the  com- 
missioner amend  the  schedule  by  inserting  this  debt?]  He  could  not.  The  22nd 
section  of  the  7  &  8  Vict.  c.  96,  enacts  "that  the  final  order  to  be  made  under  the 
provisions  of  the  said  act  (5  &  6  Vict.  c.  116)  as  amended  by  this  act,  shall  protect 
the  person  of  the  petitioner  from  being  taken  or  detained  under  any  process  whatever 
in  the  cases  hereinafter  mentioned,  that  is  to  say,  from  all  process  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing  the 
petition  from  such  petitioner  to  the  several  persons  named  in  his  schedule  as  creditors, 
or  as  claiming  to  be  creditors  for  the  same  respectively,  or  for  which  such  persons 
shall  have  given  credit  to  such  petitioner  before  the  time  of  filing  such  petition,  and 
which  were  not  then  payable,  or  in  respect  of  the  claims  of  any  other  persons  not 
known  to  such  petitioner  at  the  time  of  making  the  final  order,  who  may  be  indorsees 
or  holders  of  any  negotiable  securities  set  forth  in  such  schedule."  The  whole  of  the 
legislation  has  reference  to  debts  contracted  before  the  time  of  filing  the  petition,  and 
to  debts  mentioned  in  the  schedule.  [Williams,  J.  The  section  just  referred  to  applies 
to  the  final  order.]  It  may  be  that  the  execution-debtor  might  have  been  entitled  to 
be  discharged  on  application  to  a  judge, — see  Ridcal  v.  Fort,  1 1  Exch.  847, — but  still 
it  was  the  duty  of  the  sheriff  to  execute  the  writ :  it  was  not  for  him  to  determine 
the  nature  and  extent  of  the  protection  afforded  by  the  order.  If  it  had  been  the 
intention  of  [188]  the  legislature  to  give  the  insolvent  a  more  extensive  protection 
under  the  interim  order  than  that  given  by  the  final  order,  one  would  have  expected 
to  find  the  language  of  the  two  sections  different.  The  meaning  of  the  two  statutes  is 
only  to  be  judged  of  by  the  whole  scope  and  object  of  them.  [Byles,  J.  Why  is  it 
that  no  mention  is  made  of  the  interim  order  in  the  7  &  8  Vict.  e.  96  I]  That  statute 
contemplates  only  persons  in  actual  custody.  [Byles,  J.  Gresswell,  J.,  in  giving 
judgment  in  Phillips  v.  Pickford,  9  C.  B.  459,  176',  1  L.  N  P.  136,  points  out  the 
inconsistency  of  the  4th  section  of  the  ">  .V  <i  Viet.  o.  1 16,  with  the  22nd  section  of  the 
7  &  8  Vict.  c.  96.]  Then,  the  plea  of  not  guilty  puts  in  issue  only  the  act  alleged  to 
have,  been  wrongfully  done,  and  not  the  wrongfulness  of  the  act.  [Williams,  J.  The 
shcrill' did  not  wrongfully  discharge  Knights,  if  the  facts  constituted  a  defence.]  All 
the  authorities,  from  /■'ni/uum  v.  The  Earl  of  Falmouth,  2  Ad.  &  E.  452,  1  X.  &  M. 
;f;50,  down  to  Renshaw  v.  Bean,  18  Q.  I!  1  12,  shew  that  the  wrongfulness  is  not  put 
in  issue  by  not  guilty  [Byles,  J.  I  should  ask  you  what  the  [ilea  might  to  be,  and 
amend  the  record  accordingly.     It  is  quite  unnecessary  to  discuss  this  point.] 

Cur.  adv.  vult. 

Erle,  C.  -J.,  now  delivered  the  judgment  of  the  eourt(a): — 

This  was  an  action  against  the  sheriff  for  the  wrongful  discharge  <>f  a  prisoner.  It 
appeared  thai  the  sheriff  had  discharged  the  fur r  defendant  on  the  production  of 

(")   The  case  was  argued  before  Erie,  C.  .1.,  Williams,  .1.,  Byles,  ■).,  and   Bleating,  .1. 
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an  interim  protection  order  given  under  the  5  &  6  Viet.  c.  1 1 G,  s.  1  ;  and  it  also 
appeared  that  the  debt  for  which  the  plaintiff  had  recovered  judgment  did  [189]  not 
exist  till  after  the  petition  of  that  defendant  had  been  filed  :  and,  under  these  circum- 
stances, the  question  has  been,  whether  the  production  of  such  an  order  to  the  sheriff 
made  the  discharge  lawful. 

The  statute  enacts  that,  after  filing  the  petition,  "  it  shall  be  lawful  for  the  court 
to  give  a  protection  to  the  petitioner  against  all  process  whatsoever  either  against  his 
person  or  his  property  of  every  description  ;  which  protection  shall  continue  in  force 
and  all  process  be  stayed  "  until  the  party  appears  for  examination, — his  estate  being 
thereupon  vested  in  the  assignee. 

The  words  "  a  protection  against  all  process  whatsoever  against  his  person  "  clearly 
comprise  a  protection  against  the  capias  here  in  question  :  and  there  may  be  reasons 
for  giving  an  interim  entire  protection,  to  enable  the  debtor  to  assist  in  collecting  his 
assets.  The  clause  directing  the  protection  to  continue  in  force,  and  the  process  to 
be  stayed  until  the  appearance,  also  expresses  clearly  an  absolute  protection,  and 
directs  that  the  process  shall  be  stayed,  that  is,  shall  not  be  executed.  The  words  of 
the  order  produced  in  evidence  expressed  an  absolute  protection  in  the  words  of  the 
statute  :  and  it  would  be  inconvenient  to  require  the  sheriff  to  understand  that  words 
expressing  an  absolute  protection  meant  only  a  qualified  protection. 

The  plaintiff'  contended  that  the  interim  order  for  protection  ought  to  be  confined 
to  the  debts  specified  in  the  schedule,  upon  the  same  ground  as  had  led  to  a  limited 
construction  of  the  absolute  words  in  the  final  order  for  protection  given  under  s.  4 
of  the  same  statute:  and  he  relied  on  Beavanx.  Walker,  12  C.  B.  480,  where  the 
sheriff  had  arrested  a  defendant  who  had  a  final  order  for  protection,  in  an  action  of 
tort,  where  the  verdict  was  before  the  petition  and  the  judgment  after:  and  the 
court  held  that  the  defendant  was  not  entitled  to  be  discharged,  not  only  because  it 
[190]  was  an  action  of  tort,  and  the  plaintiff  who  has  got  a  verdict  is  not  a  creditor 
for  the  sum  given  by  the  verdict  before  judgment,  but  also  because  the  final  order 
only  protected  from  all  process  which  could  have  reference  to  the  subject-matters 
which  could  come  before  the  commissioner  for  adjudication  under  s.  4  ;  under 
which  section  protection  is  to  be  given  after  adjudication.  The  reason  here  lastly 
assigned  for  limiting  the  final  order  to  the  matters  to  be  examined  into  has  no 
application  to  the  interim  order,  which  is  given  absolutely  without  reference  to  any 
examination. 

This  distinction  between  the  final  order  and  interim  order  is  confirmed  by  subse- 
quent legislation.  By  the  7  .V  *  Vict.  c.  96,  s.  22,  it  is  enacted  that  the  final  order 
made  under  the  5  &  6  Vict.  c.  116,  amended  by  this  act,  shall  protect  the  person  of 
the  petitioner  in  effect  from  the  debts  in  the  schedule,  according  to  the  principle 
expressed  in  Beava/n  v.  JValker.  While  the  legislature  thus  qualified  the  absolute 
words  of  the  final  order,  it  not  only  left  the  absolute  words  of  the  interim  order 
without  qualification,  but  by  s.  6  again  enacted  that  the  interim  protection  should  be 
absolute,  for  it  extends  the  power  of  petitioning  to  prisoners  in  custody,  and  enacts 
that  every  such  petitioner  to  whom  an  interim  order  for  protection  shall  have  been 
given  shall  not  only  be  protected  from  process  as  provided  by  the  recited  act,  but 
also  from  being  detained  in  prison  on  any  judgment,  &e. 

It  is  further  worthy  of  notice  that  the  legislature  at  the  same  time,  by  7  &  8  Vict, 
c.  70,  s  7,  considers  the  effect  of  the  interim  protection  ;  and,  in  respect  of  interim 
orders  under  that  act,  gave  the  commissioner  power  to  give  a  temporary  protection 
from  arrest  within  limits  and  upon  conditions.  It  seems  clear,  therefore,  that  the 
legislature  intended  to  leave  an  absolute  protection  under  the  interim  order  now  in 
question. 

[191]  This  construction  was  judicially  confirmed  in  Thomas  v.  Hudson,  14  M.  &  W. 
353,  372,  where  the  court  say  "The  policy  of  the  legislature  in  the  first  statute 
appears  to  have  been  to  relieve  the  petitioner  in  the  first  instance  from  all  apprehen- 
sion of  arrest  immediately  on  presenting  his  petition  and  so  giving  up  all  his  property, 
though,  after  examination,  this  protection  might  lie  taken  away." 

The  case  of  Bideal  v.  Fort,  1 1  Exch.  847,  was  cited  to  shew  that  the  sheriff' was 
bound  to  arrest  and  leave  the  party  to  apply  to  a  judge  for  his  discharge.  But  the 
case  does  not  decide  that  this  was  the  duty  of  the  sheriff.  The  action  was  trover 
against  the  sheriff  for  levying  under  a  fieri  facias  goods  of  a  petitioner  which  were 
excepted  out  of  the  statutes  ;  and  it  was  held  that  the  sheriff  was  not  liable,  but  that 
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the  party  might  obtain  his  goods  by  applying  to  a  judge.  The  case  has  no  applica- 
tion to  the  duty  of  a  sheriff  in  respect  of  arrest. 

For  these  reasons,  we  think  that  the  interim  order  was  a  protection  to  the  former 
defendant,  and  rendered  the  discharge  by  the  present  defendant  lawful. 

If  there  had  been  a  doubt  upon  the  construction  of  the  statutes,  the  principle  of 
the  decision  in  Thomas  v.  Hudson,  supra,  protecting  the  gaoler  in  obeying  the  plain 
words  of  the  order  for  protection,  would  apply  to  a  sheriff  obeying  the  plain  words 
of  the  order  produced  to  him  in  this  case. 

We  think  the  sheriff  was  not  guilty  of  a  wrongful  discharge,  and  that  the  plea  is 
sufficient.  We  did  not  hear  Mr.  Archibald  further  on  this  point,  because,  if  he  altered 
our  opinion,  the  court  would  have  amended  the  record. 

Rule  discharged. 

[192]    Hot.i.iday  v.  The  Vestry  of  the  Parish  of  St.  Leonard,  Shoreditch. 

May  22nd,  1861. 

[S.  C.  30  L.  J.  C.  P.  361  ;  4  L.  T.  406 ;  8  Jur.  N.  S.  79  ;  9  W.  R.  694.  Overruled, 
Mersey  Duds  Trustees  v.  Gibbs,  1866,  L.  K.  1  H.  L.  119;  11  H.  L.  C.  723;  Forevmnv. 
i  'amti  rbury  ( 'orporalion,  1871,  L.  R.  6  Q.  li  217  ;  Hillyn  v.  St.  Bartlwlomew' $  Hospital, 
[1909]  2K.  B.  830.] 

Persons  intrusted  with  the  performance  of  a  public  duty,  discharging  it  gratuitously, 
and  being  personally  guilty  of  no  negligence  or  default,  are  not  responsible  for  an 
injury  sustained  by  an  individual  through  the  negligence  of  workmen  employed 
under  them. — The  vestry  of  L.,  in  whom  were  by  the  Metropolis  Local  Management 
Act  (IS  &  19  Vict.  c.  120)  vested  the  powers  and  duties  of  surveyors  of  highways, 
under  the  powers  conferred  upon  them  by  that  act  appointed  a  surveyor  at  a  salary. 
Workmen  employed  by  the  surveyor,  and  paid  out  of  the  parish  funds,  being  directed 
to  carry  certain  paving-stones  from  a  public  street  under  repair,  and  place  them  in 
another  public  street,  so  negligently  performed  that  duty  that  the  plaintiff  in  driving 
through  the  last-mentioned  street  was  upset  and  injured : — Held,  that  the  vestry 
were  not  responsible. 

This  was  an  action  for  negligence.  The  declaration  stated  that  the  defendants, 
on  the  12th  of  September,  1860,  in  a  certain  street  called  Shaftesbury  Street,  in  the 
paiish  of  St.  Leonard,  Shoreditch,  in  the  county  of  Middlesex,  laid,  put,  and  placed 
a  quantity  of  stones  on  and  above  the  level  of  the  surface  of  the  said  street,  and 
wrongfully,  carelessly,  and  negligently  suffered  and  permitted  the  same  to  be  left  and 
remain  in  the  said  street  on  and  above  the  level  of  the  surface  thereof,  during  the 
night,  the  same  being  a  dark  one,  without  a  sufficient  or  any  light  or  signal  at  or  near 
to  the  said  stones  to  cause  the  same  to  be  seen  by  persons  driving  in  and  along  the 
said  street,  and  without  having  any  watchman  or  person  to  take  care  of  the  same, 
and  without  having  any  board  or  protection,  and  without  taking  any  reasonable  or 
proper  means  or  precautions  to  prevent  the  said  last-mentioned  persons  from  driving 
against  or  upon  the  said  stones  and  being  injured  thereby  ;  and  that,  by  means  of  the 
premises,  the  plaintiff,  who  was  then  riding  and  being  driven  in  a  cart  in  the  said 
street,  on  the  said  night,  was  driven,  and  the  said  carl  ran  against  and  came  into 
Collision  with  and  upon  and  against  the  said  stones,  and  the  plaintiff  was  east  and 
thrown  from  and  out  of  the  said  cart  down  to  and  upon  the  ground,  and  was  much 
hurt,  bruised,  wounded,  and  injured,  and  was  put  to  great  expense,  to  wit,  ,Ve.,  in  and 
about  endeavouring  to  get  healed,  &c. 

l'lea,  not  guilty  by  statute,  the  statute  referred  to  [193]  in  the  margin  being 
the  General  Highway  Act,  5  &  6  W.  l,  c  50. 

Tin'  cause  was  tried  before  Erie,  ('.  J.,  at  the  sittings  in  Middlesex  alter  last  Hilary 
Term,  when  the  following  Facts  appeared  in  evidence: — The  defendants,  the  vestry 

of  St.  Leonard's  Shoreditch,  in  whom,  by  virtue  of  I  lie  Metropolis  Local  Managcii I 

Act,  18  &   19  Vict.  e.  120,  s.  96(a),  are  vested  tho  powers  and  duties  of  surveyors  of 

((/)  Which  enacts  that  "every  vestry  and  district  board  shall,  within  their  parish 
or  district  (exclusively  of  any  other  persona  whatsoever),  execute  the  office  oi  and  be 
surveyors  of  highways,  and   have  all  such  powers,  authorities,  and  duties,  and  be 

C.  P.  xx.— 25 
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highways,  and  who  by  s.  62  of  the  same  act  are  impowered  to  appoint  such  surveyors, 
officers,  and  servants  as  they  may  think  fit,  duly  appointed  one  Freeman  to  be  the 
surveyor  of  the  highways  for  the  parish,  at  a  salary. 

In  the  early  part  of  September,  1860,  the  pavemeut  [194]  in  a  certain  street  in  the 
parish  called  Cavendish  Street  being  under  repair,  the  labourers  employed,  by  the 
direction  of  the  surveyor  or  his  deputy,  removed  a  quantity  of  old  paving-stones  from 
Cavendish  Street  to  Shaftesbury  Street,  and  there  left  them  without  any  light  or 
signal  to  give  notice  of  t!ie  obstruction,  and  in  consequence  the  plaintiff  whilst  being 
driven  along  the  road  there  in  a  gig  was  upset  and  severely  injured. 

The  surveyor,  who  was  called,  stated  that  he,  as  well  as  his  deputy,  were  appointed 
by  the  vestry  at  a  salary  ;  that  he  employed  the  labourers,  who  were  paid  out  of  the 
parish  funds ;  and  that  he  directed  the  stones  to  be  placed  in  Shaftesbury  Street,  but 
did  not  indicate  the  particular  spot  on  which  they  were  to  be  placed,  and  never  saw 
them  there. 

On  the  part  of  the  defendants  it  was  submitted,  that,  being  a  public  bod}'  acting 
gratuitously  for  the  benefit  of  the  public,  and  guilty  of  no  negligence,  they  were  not 
responsible  for  the  negligence  of  their  servants. 

The  learned  judge  declined  to  nonsuit,  but  directed  a  verdict  to  be  entered  for 
the  plaintiff,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  for  them, 
or  a  nonsuit,  if  the  court  should  be  of  opinion  that  they  were  not  under  the  circum- 
stances liable. 

Raymond,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly,  on  the  grounds, 
— "first,  that  there  was  no  evidence  to  go  to  the  jury  as  against  the  defendants, — 
secondly,  that  the  evidence  shewed  that  the  defendants  were  not  liable."  He  referred 
to  JVhitfieM  v.  Lord  Le  Despi  bo  r,  Cowp.  754,  Hall  v.  Smith,  2  Bingb.  156,  9  J.  B.  Moore, 
226,  Dunani  v.  Findlater,  6  Clark  &  Fin.  894,  and  Mauley  v.  The  St.  Helen's  Canal 
Railway  and  Company,  2  Hurlst.  &  N.  840. 

[195]  Shee,  Serjt.,  Francis,  and  Galway,  in  Trinity  Term,  shewed  cause.  The 
persons  whose  negligence  caused  the  injury  to  the  plaintiff  having  been  employed  by 
the  salaried  servant  of  the  vestry  to  do  the  thing  complained  of,  the  case  falls  within 
the  ordinary  rule  which  makes  an  employer  liable  for  the  negligence  of  his  servants 
and  workmen.  No  ground  can  be  suggested  upon  which  a  body  like  this  can  claim 
any  immunity  or  exemption  from  liability.  The  case  of  Ruck  v.  WtUiams,  3  Hurlst. 
&  N.  308,  very  nearly  approaches  the  present  case.  There,  the  plaintiff  was  the  owner 
of  premises  in  Cheltenham  which  were  drained  by  a  sewer  which  emptied  itself  into 
the  river  Chelt.  At  the  mouth  of  the  sewer  there  was  a  flap  or  penstock  which 
prevented  any  water  of  the  river  from  flowing  up  the  sewer.  In  the  year  1852,  an 
act  of  parliament  passed  for  improving  the  town  of  Cheltenham  (15  Vict.  c.  1),  which 
directed  the  commissioners  appointed  under  it  to  make  new  sewers.  Accordingly, 
the  commissioners  constructed  a  new  sewer  which  passed  under  the  river  Chelt  near 
the  plaintiff's  premises,  and  removed  the  flap  from  the  mouth  of  the  old  sewer  and 
connected  it  with  the  new  sewer.  The  plaintiff's  premises  were  twelve  feet  below 
the  summit  level  of  the  new  sewer.  In  July,  1855,  there  was  a  heavy  storm  of  rain, 
by  which  the  river  Chelt  was  flooded,  and  in  consequence  the  new  sewer  burst  and 
the  water  of  the  river  flowed  into  it.  The  commissioners  erected  a  stank  round  the 
hole,  but,  before  the  repair  of  the  sewer  was  completed,  another  extraordinary  flood 

subject  to  all  such  liabilities,  as  any  surveyor  of  highways  in  England  is  now  or  may 
hereafter  be  invested  with  or  liable  to  by  virtue  of  his  office,  under  the  laws  for  the 
time  being  in  force,  so  far  as  such  powers,  authorities,  duties,  and  liabilities  are  not 
inconsistent  with  this  act ;  but  all  expenses  which  under  any  such  law  ought  to  be 
defrayed  by  highway-rates  shall  be  defrayed  by  means  of  the  rates  to  be  raised  under 
this  act,  and  all  moneys  which  would  be  applicable  in  aid  of  such  highway-rates  shall 
be  applied  in  aid  of  the  said  rates  to  be  raised  under  this  act ;  and  no  such  vestry  or 
board  shall  be  subject  to  any  provisions  concerning  the  accounts  of  surveyors  of 
highways,  or  requiring  any  returns  to  be  made  to  any  special  sessions  ;  and  all  streets, 
being  highways,  and  the  pavements,  stones,  and  other  materials  thereof,  and  all  other 
things  provided  for  the  purposes  thereof  by  any  surveyor  of  highways,  or  by  any 
person  serving  the  office  of  surveyor  of  highways,  or  by  any  vestry  or  district  board 
under  this  act,  shall  vest  in  and  be  under  the  management  and  control  of  the  vestry 
or  district  board  of  the  parish  in  which  such  highways  are  situate." 
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took  place,  by  which  the  stank  was  washed  away,  and  the  water  of  the  river  rushed 
into  the  sewer  and  forced  the  sewage  matter  and  water  into  the  plaintiffs  premises, 
thereby  causing  great  damage.  The  15  Vict.  c.  1,  incorporates  the  144th  section  of 
the  Public  Health  Act,  1844,  which  provides  "that  full  [196]  compensation  shall 
be  made  out  of  the  general  or  special  district  rates  to  be  levied  under  this  act,  to  all 
persons  sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the  powers  of 
this  act.  And  it  was  held, — first,  that  the  commissioners  were  liable  to  an  action 
for  negligence,  and  were  entitled  to  reimburse  themselves  out  of  the  rates, — and, 
secondly,  that  they  were  guilty  of  negligence  in  not  putting  up  a  Hap  or  penstock 
at  the  mouth  of  the  old  sewer.  There  are  no  express  words  in  the  Metropolis 
Local  Management  Act  directing  out  of  what  fund  damages  shall  be  paid  :  but 
the  224th  section  seems  to  imply  that  the  vestry  or  district  board  are  to  be  liable 
to  damages  (a).  In  Duncan  v.  Findlater,  6  Clark  &  Fin.  894, — which  will  be 
relied  on  for  the  defendants, — the  persons  employed  were  not  in  the  situation  of 
servants  to  the  trustees.  In  Kendall  v.  King,  17  C.  B.  483,  by  the  17th  section  of  the 
8  &  9  Vict.  c.  126,  a  select  number  of  the  justices  for  the  count}'  or  borough, 
called  the  "committee  of  visitors,"  were  impowered  to  contract  for  plans,  &c.,  for  the 
erection  of  a  lunatic  asylum  for  the  county,  &c. ;  [197]  and  by  s.  16  they  were  enabled 
to  sue  and  be  sued  in  the  name  of  their  clerk  :  and  it  was  held  that  an  action  might 
be  maintained  against  the  committee  of  visitors  in  the  name  of  their  clerk,  in  respect 
of  a  contract  so  entered  into  by  them, — although  the  plaintiff  might  have  no  means 
of  enforcing  his  judgment  when  obtained.  Cresswell,  J.,  there  says:  "I  am  free  to 
confess  that  the  ease  is  not  without  difficulties.  JJ'armuxll  v.  Hailstone,  6  Bingh.  668, 
4  M.  &  P.  512,  is  an  instance  of  an  action  being  held  to  be  maintainable  against  a 
clerk  to  trustees;  for,  though  the  execution  against  the  nominal  defendant  was  set 
aside,  the  action  was  maintained.  In  Andrews  v.  Dally,  4  Bingh.  566,  1  M.  &  P.  490, 
it  was  held  that  the  action  could  not  be  maintained,  not  because  no  action  would  lie, 
but  because  a  specific  fund  was  provided  to  meet  the  claim.  It  is  no  answer, 
therefore,  to  say  that  the  action  will  not  lie,  because  the  plaintiff  cannot  have 
execution.  In  general,  if  a  man  enters  into  a  contract,  and  fails  to  fulfil  it,  he  is 
liable  to  be  sued."  [Erie,  C.  J.  There,  the  parties  had  made  a  contract  in  the 
regular  course  of  the  business  for  which  they  were  constituted,  and  it  became  their 
duty  to  raise  funds  to  enable  them  to  perform  it.  That  is  very  different  from  the 
case  of  an  action  for  unliquidated  damages  for  the  negligence  of  a  labourer  or  servant.] 
In  The  Southampton  ami  Itchin  Floatmg-Bridge  Company  v.  The  Southampton  Local  hoard 
of  Health,  28  Law  J.,  Q.  B.  41,  it  was  held  that  an  action  will  lie  against  a  local  board 
of  health  of  a  corporate  district,  under  the  11  &  12  Vict.  c.  6.'5,  as  a  body,  for  negli- 
gently carrying  out  works  within  their  powers  so  as  to  cause  injury  to  an  individual, 
e.g.  for  so  negligently  and  improperly  constructing  a  sewer  as  to  cause  a  nuisance  by 
its  discharge.  "The  local  board  of  health,"  says  Lord  Campbell,  C.  J.,  "is  a  repre- 
sentative body,  constituted  by  the  rate-payers  ;  and  [198]  there  is  no  great  injustice 
in  saying  that  the  ratepayers  must  ultimately  be  liable;  for  the  misconduct  of  the 
board  which  represents  them.  There  would  be  less  injustice  in  this  than  in  saving 
that  an  individual  injured  has  no  substantial  remedy."  [Erie,  C.  J.  That  was  a 
case  in  which  the  board  had  been  guilty  of  negligence  in  the  performance  of  a  duty 
cast  upon  them  by  the  law.  The  board  by  a  resolution  directed  that  the  sewage 
should  be  poured  out  at  an   improper  place:  the  nuisance  was  their  act.]     So,  here, 

(a)  "In  every  case  where  the  amount  of  any  damage,  costs,  or  expenses  is  1>\-  this 
act  directed  to  be  ascertained  or  recovered  in  a  summary  manner,  or  the  amount  of 
any  damage,  costs,  or  expenses  is  by  this  act  directed  to  be  paid,  and  the  method 
of  ascertaining  the  amount  or  enforcing  flic  payment  thereof  is  not  provided  for,  such 
amount  shall,  in  case  of  dispute,  l>c  ascertained  ami  determined  by,  and  shall  be 
recovered  before,  two  justices;  and  the  amount  of  any  compensation  to  be  made 
under  this  act  by  the  said  Metropolitan  board,  or  any  vestry  or  district  board,  shall, 
unless  herein    otherwise    provided,    lie   settled,   in   case   of   dispute,   by,   and    shall    he 

recovered  before,  two  justices,  unless  the  at mt  of  compensation  claimed  exceed  501., 

in  which  case  the  amount  thereof  shall  be  settled  by  arbitration,  according  to  the 
provisions  contained  in  the  Lands  Clauses  Consolidation  Act,  1845  (8  A  9  Vict.  e.  \s)y 
which  are  applicable  where  questions  of  disputed  compensation  arc  authorized  or 
required  to  be  settled  by  arbitration." 
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the  vestry,  by  their  servants,  have  been  guilty  of  negligence  in  the  performance  of  a 
duty  cast  upon  them  by  the  law.  [Byles,  J.  Is  a  surveyor  of  highways,  who  has 
exercised  due  care  in  the  selection  of  his  subordinates,  responsible  for  the  acts  of  his 
labourers?]  In  Scott  v.  The  Mayor,  &c,  of  Manchester,  2  Hurlst.  &  N.  204,  the  defen- 
dants, a  municipal  corporation,  were  impowered  by  act  of  parliament  to  construct 
gas-works  and  to  supply  gas  and  sell  and  dispose  of  the  coke ;  the  surplus  profits  to 
go  in  reduction  of  the  water-rates  and  otherwise  towards  the  improvement  of  the 
town.  In  an  action  against  the  defendants,  the  declaration  alleged  that  they 
employed  workmen  to  lay  down  the  pipes,  who  so  negligently  conducted  themselves 
that  a  piece  of  metal  was  projected  against  the  plaintiff.  The  defendants  pleaded, 
that  the  grievances  were  bona  fide  done  by  the  defendants  in  the  course  of  executing 
the  powers  conferred  on  them  by  their  act,  and  without  any  neglect,  misconduct,  &c.,  of 
the  defendants,  otherwise  than  by  their  workmen  or  one  of  them,  and  that  the  work- 
men were  well  skilled  and  qualified  and  proper  persons  to  be  employed  by  them  :  and 
it  was  held  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  court  of 
Exchequer,  —that  the  plea  was  no  answer  to  the  action.  [Byles,  J.  There,  the 
corporation  had  the  benefit  of  [199]  the  work  done.]  In  Jones  v.  Bird,  5  B.  &  Aid. 
837,  where  it  was  held  that  commissioners  of  sewers  were  responsible  for  damage 
resulting  from  the  negligent  performance  of  works  done  by  them,  Bay  ley,  J.,  says  : 
"  It  is  contended  that  the  defendants  are  protected  if  they  acted  bona  tide  and  to 
the  best  of  their  skill  and  judgment.  But  that  is  not  enough  :  they  are  bound  to 
conduct  themselves  in  a  skilful  manner."  So,  in  Gibbs  v.  The  Trustees  of  the  Liverpool 
Docks,  3  Hurlst.  &  X.  1(U,  the  defendants  were  held  liable  for  the  consequences  of 
their  negligence  in  suffering  the  entrance  to  the  docks  to  continue  in  a  dangerous 
state.  [Willes,  J.  The  commissioners  there  invited  people  to  come  to  their  docks, 
and  therefore  were  bound  to  take  care  that  they  were  in  a  fit  state.  They  could 
have  no  knowledge  of  that  but  by  their  officers  or  servants.  I  do  not  see  how  the 
case  at  all  applies  here.]  By  the  96th  section  it  is  provided  that  the  vestry  or  district 
board  shall  be  subject  to  the  same  liabilities  as  the  surveyor  of  highways.  Now,  a 
surveyor  of  highways  is  liable  for  malfeazance  :  Alston  v.  Scales,  9  Bingh.  3,  2  M.  & 
Scott,  5  :  and  see  5  &  6  W.  4,  c.  50,  s.  56,  which  imposes  a  penalty  on  a  surveyor 
allowing  stones,  &c,  to  remain  on  a  highway  unguarded  at  night.  [Willes,  J.  In 
Alston  v.  Scales,  the  thing  complained  of  was  the  act  of  the  surveyor  himself :  here, 
you  are  seeking  to  make  the  defendants  responsible  for  the  acts  of  others.]  Davis  v. 
< 'tilling,  8  Q.  B.  286,  shews  that  the  surveyor  would  be  liable  for  such  an  act  as  is 
here  charged.  The  principle  of  the  employer's  liability  for  the  negligent  acts  of 
servants  and  others,  is  well  expounded  by  Littledale,  J.,  in  Laugher  v.  Pointer, 
5  B.  &  C.  547,  553, — "  For  the  acts  of  a  man's  own  domestic  servants  there  is  no 
doubt  but  the  law  makes  him  responsible ;  and,  if  this  accident  had  been  occasioned 
by  a  coachman  who  constituted  a  part  of  the  [200]  defendant's  own  family,  there 
would  be  no  doubt  of  the  defendant's  liability  :  and  the  reason  is,  that  he  is  hired 
by  the  master  either  personally  or  by  those  who  are  intrusted  by  the  master  with 
the  hiring  of  servants,  and  he  is  therefore  selected  by  the  master  to  do  the  business 
required  of  him.  This  rule  applies  not  only  to  domestic  servants  who  may  have  the 
care  of  carriages,  horses,  and  other  things,  in  the  employ  of  the  family,  but  extends 
to  other  servants  whom  the  master  or  owner  selects  and  appoints  to  do  any  work  or 
superintend  any  business,  although  such  servants  be  not  in  the  immediate  employ 
or  under  the  superintendence  of  the  master.  As,  for  instance,  if  a  man  is  the  owner 
of  a  ship,  he  himself  appoints  the  master,  and  he  desires  the  master  to  appoint  and 
select  the  crew :  the  crew  thus  become  appointed  by  the  owner,  and  are  his  servants 
for  the  management  and  government  of  the  ship;  and,  if  any  damage  happens 
through  their  default,  it  is  the  same  as  if  it  happened  through  the  immediate  default 
of  the  owner  himself.  So,  the  same  principle  prevails  if  the  owner  of  a  farm  has  it 
in  his  own  hands,  and  he  does  not  personally  interfere  in  the  management,  but 
appoints  a  bailiff  or  hind  who  hires  other  persons  under  him,  all  of  them  being  paid 
out  of  the  funds  of  the  owner,  and  selected  by  himself  or  by  a  person  specially 
deputed  by  him — if  any  damage  happen  through  their  default  the  owner  is  answer- 
able, because  their  neglect  or  default  is  his,  as  they  are  appointed  by  and  through 
him.  So,  in  the  case  of  a  mine,  the  owner  employs  a  steward  or  manager  to  super- 
intend the  working  of  the  mine,  and  to  hire  under-workmen,  and  he  pays  them  on 
behalf  of  the  owner.     These    under-workmen  then  become  the  immediate  servants 
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of  the  owner,  and  the  owner  is  answerable  for  their  default  in  doing  any  acts  on 
account  of  their  employer."  Hall  v.  Smith,  2  Bingh.  156,  9  [201]  J.  B.  Moore,  226, 
turned  entirely  on  the  absence  of  funds  to  meet  the  claim;  and  the  clerk  was  sued 
there,  not  the  commissioners  themselves.  Harris  v.  Baker,  I  M.  &  Selw.  27,  was  a 
ease  of  the  same  class.  In  Sutton  v.  Clurh;  G  Taunt.  34,  1  Marsh.  429,  and  Boulkm 
v.  ( 'rowth  r,  2  B.  >V  C.  703,  4  D.  &  R.  1 95,  it  was  assumed  that  the  trustees  would 
have  been  liable  if  they  had  been  guilty  of  negligence.  In  the  last-mentioned  case, 
Abbott,  C.  J.,  says:  "If,  in  doing  the  act,  they  acted  arbitrarily,  carelessly,  or 
oppressively,  the  law  in  my  opinion  has  provided  a  remedy.  But  the  fact  of  their 
having  done  so  is  negatived  by  the  finding  of  the  jury.  Persons  employed  in  the 
execution  of  works  for  the  commissioners  of  sewers  under  the  11  &  12  Vict.  c.  112, 
are,  by  express  enactment  (s.  128),  exempted  from  personal  liability:  but  the  com- 
missioners, nevertheless,  may  be  sued:  IVard  v.  Lee,  7  Ellis  &  B.  42(5.  In  lVhitehou.se 
v.  Fellowes,  ante,  vol  x.,  p.  705,  where  trustees  of  a  turnpike-road  had  been  guilty 
of  negligence  in  constructing  and  maintaining  works,  they  were  held  responsible  in 
damages  to  the  party  injured.  In  Meek  v.  Tin-  Il'/tit'cha/ir!  Hoard  of  ll'orh,  2  Fost.  <& 
F.  144,  an  action  was  held  to  be  maintainable  against  a  local  board,  under  the 
Metropolis  Local  Management  Act,  for  not  keeping  a  sewer  cleansed,  whereby  it 
became  choked  up,  and  the  overflow  therefrom  ran  into  the  plaintiffs  premises." 
[VVilles,  J.  That  would  be  something  like  the  case  of  Gibbs  v.  The  Lira-pool  Dock 
Company.]  The  judgment  of  Maule,  <).,  in  On  Hon  v.  Freemam,  11  C.  B.  867,  is  strong 
to  shew  that  the  defendants  are  liable  for  the  negligence  of  the  servants  employed 
under  them  ;  as  also  is  Seymour  v.  Green/wood,  6  Hurlst.  &  N.  359. 

Raymond  and  Watkiu  Williams,  in  support  of  the  rule.  The  rule  is  neatly 
Stated  in  1  Chitty  PI.,  7th  [202]  edit.  p.  87, — "Trustees  and  commissioners  acting 
gratuitously  in  the  execution  of  acts  of  parliament  for  the  benefit  of  the  public,  and 
entrusted  with  the  conduct  of  public  works,  are  not  liable  in  damages  for  an  injury 
occasioned  by  the  negligence  or  unskilfulness  of  workmen  and  contractors  necessarily 
employed  by  them  in  the  execution  of  the  works:"  and  the  cases  of  Hall  v.  Smith, 
2  Bingh.  156,  9  J.  B.  Moore,  226,  Harris  v.  Baker,  4  M.  &  Selw.  27,  Sutton  v.  Clarke, 
6  Taunt.  34,  !  Marsh.  429,  and  Boulton  v.  Growther,  2  B.  &  C.  703,  4  D  &  R.  195, 
are  referred  to.  The  facts  of  this  case  bring  it  precisely  within  the  principle  of  Hall 
v.  Smith,  which  was  distinctly  recognized  in  Ilumjihiri/s  v.  Mears,  I  Man.it  H.  1*7,  and 
Duncan  v.  Findlater,  6  Clark  &  Fin.  894.  These  authorities,  it  is  submitted,  are 
abundantly  sufficient  to  establish  the  principle  laid  down  by  Chitty.  The  subject 
was  much  discussed  in  Lane  v.  Sir  Robert  Cotton,  1  Ld.  Raym.  646,  Comb.  110, 
11  Mod.  12,  12  Mod.  482,  1  Salk.  17,  Holt,  582,  Carth.  487,  where  it  was  held  that 
the  postmaster-general  was  not  responsible  for  the  loss  of  a  letter  through  the 
negligence  of  one  of  the  servants  of  the  post  office:  and  that  ease  was  followed  by 
Whitfield  v.  Lord  Le  /'■  ipencer,  Cowp.  754,  where  Lord  Mansfield,  who  goes  very  fully 
into  the  subject,  puts  it  on  the  ground  that  public  officers  are  not  liable  for  con- 
structive negligence  by  the  acts  of  their  subordinates.  The  same  principle  was  acted 
upon  in  Nicholson  v.  Mouncey,  15  East,  384,  where  it  was  held  that  the  captain  of 
a  sloop  of  war  was  not  answerable  for  damage  done  for  her  running  down  another 
vessel;  the  mischief  appearing  to  have  been  done  during  the  watch  of  the  lieutenant, 
who  was  upon  the  deck  and  had  the  actual  direction  and  management  of  the  steering 
and  navigating  of  the  sloop  at  the  time,  and  when  the  captain  was  not  upon  deck, 
HOT  was  called  upon  by  his  duty  to  be  there.  [Willes,  J.  [203]  The  captain  of  a 
vessel  of  war  does  not  employ  the  other  officers  or  the  seamen.]  The  case  is  perhaps 
open  to  that  answer.  Here,  Freeman,  the  surveyor,  received  no  specific  direction 
from  the  vestry  to  do  as  he  did  :  nor  did  lie  direct  the  workmen  to  place  the  stones 
where  they  were  placed.  Upon  what  principle,  then,  can  the  defendants  be  liable  1 
The  96th  section  of  the  Metropolis  Local  Management  Act,  it  is  true,  imposes  upon 
the  vestry  the  duties  of  surveyors  of  highways:  but  the  surveyor  of  the  highways 
is  only  liable  for  his  own  acts.  Not  one  of  the  cases  relied  upon  for  the  plaintiff  at 
all  trenches  on  the  principle  on  which   the  defendants  rest  their  case. 

Erlk,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The  action 
is  brought  to  recover  damages  for  an  injury  sustained  by  the  plaintiff  through  his 
being  upset  whilst  driving  along  a  public  highway  in  a  gig,  in  consequence  of  certain 
paving-stones  having  been  negligently  and  improperly  left  there.  The  question  was 
whether  the  defendants  are  liable  for  the  act   of  the  workmen  employed   by  their 
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surveyor  in  so  negligently  placing  an  obstruction  in  the  way.  The  defendants  are 
the  vestry  of  the  parish  of  St.  Leonard,  Shoreditch, — a  public  body  clothed  with  a 
public  trust  and  liable  for  the  performance  of  a  public  duty  under  the  Metropolis 
Local  Management  Act,  18  &  19  Vict.  c.  120.  Under  the  powers  conferred  upon 
them  by  that  act,  the  vestry  appointed  one  Freeman  to  be  surveyor  of  highways  for 
the  parish,  and  he  employed  certain  labourers  or  workmen  to  do  certain  work,  and  in 
the  course  of  that  employment  the  workmen  did  the  wrongful  act  which  occasioned 
the  damage  of  which  the  plaintiff  complains.  If,  instead  of  a  public  body,  this  had 
been  the  case  of  a  private  individual  employing  workmen  to  pave  a  highway,  [204] 
and  an  injury  had  resulted  to  a  third  person  from  the  negligent  conduct  of  the 
workmen  in  performing  the  work,  it  is  agreed  on  all  hands  that  the  employer  would 
have  been  liable.  But  the  question  is  whether  the  defendants,  being  trustees  for 
public  purposes,  gratuitously  giving  their  services  for  the  public  good,  can  be  made 
liable  where  they  have  personally  been  guilty  of  no  default,  and  in  fact  were  ignorant 
of  the  work  being  done,  the  employment  of  the  workmen  being  the  act  of  their 
surveyor.  I  am  of  opinion  that  they  are  not  liable.  The  principle  which  has  been 
contended  for  by  Mi-.  Raymond  and  Mr.  Watkin  Williams  appears  to  have  been 
recognized  and  acted  upon  for  a  very  long  time,  and  seems  to  me  to  stand  upon  a 
perfectly  sound  ground.  That  principle  is  that  persons  intrusted  with  the  perform- 
ance of  a  public  duty,  discharging  it  gratuitously,  and  themselves  taking  no  personal 
share  in  the  mode  of  its  performance,  are  exempted  from  liability  for  the  negligent 
acts  of  the  persons  employed  by  them.  Hall  v.  Smith  2  Bingh.  156,  9  J.  B.  Moore, 
22*,  is  cited  as  the  first  of  a  series  of  authorities  ending  with  Duncan  v.  Findlater, 
6  Clark  &  Fin.  891,  where  that  principle  of  the  exemption  of  public  trustees  has  been 
fully  recognized.  In  the  last-mentioned  case,  a  supposed  difference  between  the  English 
and  the  Scotch  law  upon  this  subject  was  pressed  upon  the  House  of  Lords  ;.  but  it 
was  held  that  the  exemption  from  liability  was  the  same  in  both.  Lord  (Tottenham,  C, 
there  says :  "  When  trusts  are  created,  it  is  plain  that  for  the  public  benefit  the  courts 
should  have  a  common  principle  of  dealing  with  them,  on  which  might  be  engrafted 
such  special  rules  as  it  seemed  advisable  to  adopt  on  account  of  the  particular  circum- 
stances of  one  or  other  of  the  two  countries.  In  England,  we  have  long  held  that  the 
trustees  of  a  turnpike-road  are  not  liable  in  cases  [205]  of  this  sort :  Hani*  v.  Baker, 
4  M.  &  Selw.  27  ;  Humphreys  v.  Mears,  1  M.  &  K.  187  ;  Hill  v.  Smith,  2  Bingh.  156, 
9  J.  B.  Moore,  226.  In  all  these  cases,  it  was  distinctly  held  that  such  trustees  are 
not  answerable  but  for  their  own  personal  default."  The  circumstances  of  Duncan  v. 
Findlater  were  very  similar  to  those  of  the  present  case.  There,  a  large  open  drain 
on  the  side  of  the  turnpike-road,  which  had  been  constructed  by  an  adjoining  proprietor, 
and  was  conceived  by  the  road  trustees  to  be  very  dangerous  to  passengers,  was  in  the 
course  of  being  filled  up  under  the  superintendence  of  the  surveyor  of  the  trust,  and 
under  general  directions  from  the  trustees,  to  the  effect  that  the  drain  should  be  filled. 
The  stones  which  were  intended  to  be  used  in  this  operation  were  carted  to  the  spot 
and  placed  in  the  immediate  neighbourhood  of  the  ditch.  They  were  piled  up  upon 
the  footpath  and  upon  a  part  of  the  road.  Late  in  the  evening  of  that  day,  the 
pursuer  passed  the  spot  in  question  on  his  return  from  Dundee.  It  happened  that  a 
carter  was  in  the  middle  of  the  road,  to  whom  the  pursuer  called  out  to  know  whether 
there  was  room  to  pass.  He  was  told  that  he  might  pass.  The  night  was  extremely 
dark  :  there  were  no  lights  in  the  pursuer's  gig  :  the  wheels  came  in  contact  with  the 
stones,  the  gig  was  overturned,  and  thus  the  accident  happened.  The  part  of  the 
case  which  makes  it  a  sound  decision  and  applicable  here  is,  that  no  evidence  was 
ottered  to  connect  the  trustees  directly  with  the  cause  of  the  accident.  It  was  not 
pretended  that  they  were  in  the  slightest  degree  accessory  to  the  placing  of  the  stones 
on  or  near  the  road.  They  had  given  a  general  direction  that  the  drain  should  be 
filled  ;  but  they  gave  no  direction  as  to  the  particular  mode  in  which  the  operation 
should  be  carried  through.  They  entrusted,  as  was  usual,  the  execution  of  the  whole 
details  to  their  surveyor,  and  the  operation  was  [206]  carried  on  under  his  direction 
by  persons  whom  he  employed.  And  the  decision  of  the  House  was,  that  the  trustees 
were  not  responsible  for  the  injury  thus  occasioned.  That  is  the  principle  on  which 
the  defendants  rely  for  their  exemption  from  liability  here :  They  were  guilty  of  no 
personal  default.  In  The  Southampton  and  Itchin  Floating-Bridge  Company  v.  The 
Southampton  Local  Board  of  Health,  28  Law  J.,  Q.  B.  41,  the  defendants  directed  the 
sewer  to  be  emptied  so  as  to  be  injurious  to  the  plaintiffs.     The  thing  complained  of 


ii  c.  b.  (n.  s.)207.      holliday  r.  st.  Leonard's,  shoreditch  775 

was  not  negligence  in  the  performance  of  a  duty.     If  it  was  a  violation  of  the  law  i  it 
was  their  act.     So,  in  Alston  v.  Scales,  9  Bingh.  3,  2  M.  &  Scott,  5,  where  the  surveyor 

of  the  highway  was  held  liable  for  cutting  away  a  portion  of  the  plaintiffs  land,  the 
ocl  m.is  wrongful  and  done  under  the  personal  direction  of  the  defendant.  Scott  v. 
The  Mayor,  &c.,  of  Manchester,  2  Hurlst.  &  X.  20-1,  does  not  fall  within  the  class  of 
cases  which  proceed  upon  the  ground  that  the  defendants  are  public  trustees  acting 
gratuitously  :  the  defendants  manufactured  gas  for  the  supply  of  the  city  of  Manchester, 
deriving  a  profit  therefrom  and  from  the  sale  of  coke;  they  were  therefore  liable  just 
as  any  private  manufacturer  of  gas  would  be.  The  case  of  Gibbs  v.  The  Trustees  of  the 
Liverpool  l>f!;.<,  3  Hurlst.  &  N.  16-4,  falls  within  something  like  the  same  principle. 
Although  the  trustees  personally  derived  no  profit  from  the  dock-dues,  yet  all  persons 
coming  with  their  vessels  to  the  docks  paid  for  entering  therein,  and  had  a  right  to 
expect  the  accommodation  for  which  they  paid.  The  company  allowed  the  entrance 
to  be  and  continue  unsafe,  from  neglect  to  cleanse  it,  and  the  plaintiff's  vessel  in 
consequence  grounded  and  was  damaged.  The  case  was  the  same,  in  substance,  as 
that  of  Parnabi/  v.  The  Laneas/ee  Cunnl  Cumjnuu/,  11  Ad.  &  E.  223,3  P.  &  D.  162. 
There,  [207]  the  declaration  stated  that,  by  the  canal  act  (32  G.  3,  c.  ci.),  the  company 
was  formed  to  make  and  maintain  the  canal,  with  power  to  take  tolls,  and  all  persons 
had  free  liberty  to  navigate  the  canal ;  and,  if  any  boat  should  be  sunk  in  the  canal, 
and  the  owner  or  person  having  care  of  it  should  not  without  loss  of  time  weigh  it  up, 
it  was  by  the  statute  to  be  lawful  for  the  company  to  weigh  it  up,  and  detain  it  till 
payment  of  expenses ;  that  the  company  completed  the  canal,  and  took  tolls  on  it  ; 
that  a  boat  sunk  in  the  canal,  so  that  vessels  passed  with  difficult)'  in  the  day,  and  at 
night  were  in  danger  of  running  foul  of  it;  and  that,  although  the  company  could  and 
ought  to  have  requested  the  owner,  &c.  to  weigh  it  up,  and,  if  that  was  not  done 
wit  hunt  loss  of  time,  could  and  ought  to  have  weighed  it  up,  and  in  the  mean  time 
have  caused  a  light  or  signal  to  be  placed  to  enable  boats  to  avoid  it,  yet  the  company 
did  not  cause  the  owner,  &c.  to  weigh  it  up,  nor  themselves  weigh  it  up,  nor  place  a 
light  or  signal  ;  whereby  the  plaintiff's  boat,  navigating  the  canal,  ran  foul  of  the 
sunken  boat  and  was  damaged  :  and  it  was  held  by  the  Exchequer  Chamber  (affirming 
the  judgment  of  the  court  of  Queen's  Bench),  that  the  declaration  disclosed  a  sufficient 
duty  and  breach, — the  court  of  error  holding  that  such  duty  was  not  created  by  the 
clause  enabling  the  company  to  weigh  the  boat,  but  arose  upon  a  common-law  principle 
that  the  owners  of  a  canal,  taking  tolls  for  the  navigation,  were  bound  to  use  reasonable 
care  in  making  the  navigation  secure,  the  want  of  which  reasonable  care  might  be 
collected  from  the  declaration,  although  the  complaint  was  ostensibly  founded  on  the 
statute.  Sutton  v.  Clarke,  6  Taunt.  29,  1  Marsh.  429,  and  lloulton  v.  Crowther,  2  B.  &  C. 
703,  4  I),  it  K.  195,  are  also  authorities  to  shew  that  trustees  acting  gratuitously  in 
the  performance  of  a  public  duty  under  [208]  an  act  of  parliament,  are  not  responsible 
for  acts  done  by  them  within  the  scope  of  their  duty,  provided  they  are  personally 
guilty  of  no  negligence  or  oppression  ;  but  the)'  have  no  very  proximate  bearing 
upon  the  present  case.  The  defendants  not  having  exceeded  the  limits  of  their 
duty,  or  been  guilty  of  any  negligence  or  personal  wrong,  the  case  falls  within  the 
principle  of  Hull  v.  Smith,  confirmed  as  it  has  been  by  Humphreys  v.  Mean  and 
Duncan  v.  Findlater. 

WlLLES,  J.,  concurred. 

Byles,  J.  I  am  of  the  same  opinion.  In  Scott  v.  The  Mayor,  &c  of  Manchester, 
2  Hurlst.  &  N.  204,  Cockburn,  C.  J.,  says  that  tin'  case  is  distinguishable  from  tho  e 
cited  by  the  defendants,  because,  though  the  individuals  composing  the  corporation 
acted  gratuitously,  yet  the  corporation  and  the  township  derived  a  profit  from  t he 
cairying  on  of  the  works.  That  was  the  ground  upon  which  the  judgment  of  the 
court  of  Exchequer  was  confirmed  by  the  Exchequer  Chamber,  With  regard  to 
Hall  v.  Smith,  although  it  was  animadverted  upon  by  the  Lord  Chief  Baron,  and  by 
Alderson,  1!.,  in  Scott  v.  The  Mayor,  &c,  oj  WancJiestei;  1  Hurlst.  &  X  59,  it  was 
distinctly  recognized  as  a  binding  authority  by  Lord  Teutcrden  in  Humphreys  v. 
Mears,  and  by  Lord  Cottenham  in  Duncan  v.  Findlater.  And  it  is  to  be  observed 
thai  the  principle  was  not  so  well  settled  then  as  it  has  been  since.  In  Whitehouse  \. 
eellowes,  ante,  vol.  x.,  p.  765,  the  defendants  were  personally  cognisant  of  and  parties 
to  the  works  which  caused  the  injury  complained  of;  therefore  this  question  did  not 
arise  there.  Here,  I  he  defendants  are  public  officers,  acting  gratuitously  and  eom- 
pulsorily,  and  having  no  funds  out  of  which  the  damages  could  be  paid  ;  and  the  I 
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shew  that,  under  such  circum-[209]-stances,  being  guiltless  of  personal  negligence,  they 
are  not  liable.     I  cannot  entertain  any  doubt  that  the  objection  is  a  valid  one,  and  that 
the  verdict  should  be  entered  the  other  way. 
Rule  absolute. 

George  Ransley  White  and  Sarah  Elizabeth  his  Wife,  and  Robert  Kim. 
Cross  and  Lilla  Philifps  his  Wife,  Appellants;  William  Greenish,  Respon- 
dent.    Nov.  18th,  1861. 

[S.  C.  31  L.  J.  C.  P.  93;  8  Jur.  N.  S.  563.] 

By  a  deed  of  settlement  of  the  7th  of  August,  1832,  a  farm  was  conveyed  to  A.  for 
life  (subject  to  a  term  of  1000  years),  with  power  to  lease  for  three  lives,  with  a 
remainder  over  which  ultimately  became  vested  in  B.  and  C.  The  term  of  1000 
years  was  created  for  the  securing  a  sum  of  30001.,  and  was  at  the  time  of  such 
settlement  vested  in  two  trustees,  one  of  whom  was  A.,  the  tenant  for  life.  In 
exercise  of  the  leasing  power,  A.  granted  a  lease  of  the  farm  for  three  lives,  under 
which  lease  the  plaintiff  (below)  became  tenant,  subject  to  the  rent  thereby  reserved, 
and  which  rent  was  paid  by  the  plaintiff  (below)  to  B.  and  C.  (or  to  R.  &  D.,  their 
attorneys)  upon  their  coming  into  possession  of  the  property. — Subsequently, 
1;.  &  D.,  as  the  attorneys  for  B.  and  C,  wrote  to  the  plaintiff  (below)  stating  that 
the  legal  estate  under  the  term  for  1000  years  was  in  J.  S.,  and  directing  him  to 
pay  the  rent  to  J.  S.  ;  and,  in  consequence  of  that  communication,  the  plaintiff 
(below)  allowed  J.  S.  to  recover  judgment  against  him  in  an  action  for  rent  under 
the  lease.  B.  and  C.  afterwards  distrained  for  rent  as  due  to  them  ;  whereupon  the 
plaintiff  (below)  brought  replevin,  and  a  case  was  stated  by  the  county-court  judge  for 
the  opiniun  of  this  court: — Held,  that,  as  the  term  of  1000  years  had  (as  to  one 
moiety)  merged  in  A.  and  B.,  and  C.  had  therefore  a  right  to  distrain  for  a  moiety  of 
the  rent,  the  effect  of  the  representation  by  R.  &  D.  would  not  estop  B.  &  C.  from 
recovering  rent  which  the  plaintiff  (below)  had  not  paid  in  consequence  of  such 
representation,  or  had  not  made  himself  liable  to  pay  under  the  judgment  obtained 
against  him  by  J.  S. — Whether  the  representation  by  R.  &  D.  was  binding  on 
B.  and  C.  as  an  estoppel,  they  being  married  women  and  consequently  incapable  of 
appointing  attorneys, — quaere  .' 

This  was  an  action  of  replevin  brought  in  the  county-court  of  Pembrokeshire  by 
William  Greenish,  plaintiff,  against  George  Ransley  White  and  Sarah  Elizabeth  his 
wife,  and  Robert  King  Cross  and  Lilla  Philipps  his  wife,  defendants.  The  taking  by 
the  defendants  was  admitted  under  a  warrant  of  distress  for  rent  alleged  to  have 
been  due  for  the  farm  of  Cotts,  in  the  parish  of  Hasguard,  in  the  county  of  Pembroke  ; 
and  it  was  alleged  on  the  part  of  the  plaintiff  that  the  defendants  were  not  possessed 
of  the  legal  estate,  which  was  [210]  alleged  to  be  in  one  Abraham  James  Nisbett 
Connell. 

Judgment  was  given  for  the  plaintiff,  with  31.  3s.  damages,  and  against  this 
judgment  the  defendants  appealed. 

The  following  documents  and  facts  were  admitted  before  the  trial : — 

Letter  from  Ridgway  to  John  Arnold,  14th  April,  1857. 

Payment  by  John  Arnold  of  141.  on  account  of  rent  of  Cotts  Farm  to  Messrs. 
Powell  &  Co.  on  or  about  the  14th  of  September,  1857. 

That  Messrs.  Powell  &  Co.  were  then  the  agents  of  Ridgway  &  Drake,  who  acted 
for  the  Misses  Langharne,  and  the  sending  of  the  letter  of  the  17th  of  September, 
1857,  and  the  receipt  by  Ridgway. 

Copies  of  the  following  wills,  without  production  of  the  originals,  admitted  to  be 
duly  executed, — 1.  Will  of  John  Philipps  Langharne, — 2.  Will  of  John  Edmund 
Philipps  Langharne. — 3.   Will  of  Sir  William  Philipps  Langharne. 

Death  of  the  testators ;  and  Death  of  Rowland  Henry  Philipps  Langharne 
without  issue. 

That  Sarah  Elizabeth  White  and  Lilla  Philipps  Cross  are  at  present  the  only 
surviving  legitimate  children  of  Sir  William  Philipps  Langahrne  Philipps. 

Death  of  Charles  Allen  Philipps,  the  trustee. 

Indenture  of  settlement  of  7th  August,  1832. 
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Lease  to  Benjamin  Harries. 

Assignment  of  same  by  Benjamin  Harries  to  Thomas  Harries. 

The  like  from  Thomas  Harries  to  John  Arnold. 

Underlease  from  Arnold  to  Howell. 

Assignment  from  Edwardes  Tucker  to  Sir  William  Philipps  Langharne  Philipps 
and  Nathaniel  Philipps. 

[211]  Death  of  Nathaniel  Philipps. 

Administration  with  the  will  annexed  of  Sir  William  Philipps  Langharne  Philipps 
to  Lilla  Philipps  Langharne. 

Authority  to  distrain,  dated  4th  June,  1860. 

The  taking  and  place  of  taking,  and  also  the  property  in  the  goods  in  the  plaintiff. 

Correspondence  between  Powell  &  Co.  and  Ridgway  &  Drake  and  Hare  & 
Whitfield  on  each  side ;  and  that  such  of  the  letters  as  are  written  to  or  addressed 
to  Henry  Matthias  were  so  written  or  received  to  or  by  him  as  agent  of  Messrs. 
Ridgway  &  Drake. 

Notices  to  admit  and  produce  on  each  side. 

Copy  writ  of  summons  in  an  action  of  <  'mnell  v.  Arnold,  dated  12th  of  March,  1859, 
and  that  the  rent  indorsed  as  particulars  was  claimed  in  respect  of  Cotts  Farm. 

Office-copy  of  judgment  in  ( 'onnell  v.  Arnold,  and  amount  thereof,  and  that  same 
was  in  respect  of  the  rent  indorsed  on  the  writ  of  summons  in  same  action,  dated 
16th  of  July,  1860. 

It  was  also  admitted  that  Dr.  Connell  had  given  Arnold  notice  to  pay  the  rent  to  him. 

The  case,  as  settled  by  the  judge  of  the  county-court,  set  forth  the  title  of  the 
defendants  to  the  lauds  in  question,  together  with  the  incumbrances,  so  far  as  they 
affected  the  case ;  the  title  under  which  the  plaintiff  occupied  the  land  in  question  ; 
the  correspondence  and  notices  produced  or  afterwards  forwarded  to  the  judge  by 
consent;  and  the  substance  of  the  oral  evidence  given  at  the  trial,  as  follows  : — 

John  Philipps  Langharne,  by  his  will,  dated  October  21st,  1813,  devised  the 
tenement  in  question  to  William  Edwardes  Tucker  and  Charles  Allen  Philipps,  their 
executors,  administrators,  and  assigns,  for  1000  years,  in  trust  to  raise  and  levy  or 
borrow  and  take  up  [212]  at  interest  and  pay  (amongst  other  sums)  the  sum  of  .'10001. 
with  interest  at  51.  per  cent,  to  his  daughter  Elizabeth  Philipps  Langharne,  now 
Elizabeth  Philipps  Greene,  widow,  and  subject  to  the  said  term  and  trusts  thereof,  to 
his  oldest  son,  John  Edmund  Philipps  Langharne,  in  fee-simple. 

The  testator  died  in  .lime,  1814,  without  having  revoked  or  altered  his  said  will. 

The  said  John  Edmund  Philipps  Langharne,  by  his  will,  dated  December  10th, 
1816,  devised  the  tenement  in  question  to  the  use  of  William  Edwardes  Tucker  and 
Charles  Allen  Philipps,  as  joint-tenants,  in  fee-simple,  and  directed  a  settlement 
thereof,  with  power  of  leasing,  to  be  made  by  them. 

The  testator  died  in  December,  1819,  without  having  revoked  or  altered  his  will 
as  above  stated  ;  and  thereupon  William  Edwardes  Tucker  and  Charles  Allen  Philipps 
entered  into  the  possession  or  receipt  of  the  rents  and  profits  of  the  tenement  in 
question,  and  they  and  the  survivor  of  them  so  continued  till  the  execution  of  the 
indenture  next  hereinafter  stated. 

Charles  Allen  Philipps  died  before  the  year  1832. 

By  a  decree  of  the  Master  of  the  Rolls,  made  on  the  1  lth  of  December,  1821,  in  a 
suit  in  which  the  said  William  Edwardes  Tucker  and  Charles  Allen  Philipps  were  the 
plaintiffs,  and  Rowland  Henry  Langharne,  William  Philipps  Langhanie,  .lames  James 
and  Anna  Maria  Louisa  Philipps  his  wife,  Elizabeth  Philipps  Langharne,  and  Thomas 
James,  were  the  defendants, — it  was  ordered,  among  other  things,  that  so  much  of 
the  debts  and  legacies  of  the  said  John  Philipps  Langharne  ami  John  Edmund  Philipps 
Langharne  as  their  respective  personal  estate  should  he  insufficient  to  pay  should  be 
raised  by  mortgage  or  sale  of  their  real  estate,  and  that  the  money  to  be  raised 
thereby  should  [213]  be  applied  in  payment  of  so  much  of  the  debts  of  the  testator 
John  Philipps  Langhanie  as  his  personal  estate  should  not  be  sufficient  to  pay,  and 
then  in  payment  of  so  much  of  the  legacies  given  by  his  will  as  bis  personal  estate 
would  not  be  sufficient  to  pay,  and  in  payment  of  the  charges  of  :i(>O0l.  each  to  his 
children,  and  i  hen  in  payment  of  so  much  of  the  debts  and  legacies  of  i  lie  said  testator 
John  Philipps  Langharne  as  his  personal  estate  would  not  be  sufficient  bo  pay  :  and 
that  such  real  estate,  subject  to  such  mortgage,  or  the  residue  thereof,  ami  in  case  of 
sale,  should  be  settled  and  conveyed  by  the  said  Edwardes  Tucker  and  Charles  Allen 

C.  P.  xx.— 25* 
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Philipps,  the  trustees,    to  the   uses  in  the  will  of  the  said  testator  John   Edmund 
Philipps  Langharne  mentioned. 

In  pursuance  of  the  said  decree,  by  indenture  dated  January  13th,  1832,  William 
Edwardes  Tucker  demised  the  tenement  in  question  to  William  Philipps  Langharne 
and  the  said  Nathaniel  Philipps,  their  executors,  administrators,  and  assigns,  as 
expressed  in  the  said  deed,  for  the  then  residue  of  a  term  of  1000  years  created  by 
the  said  will  of  the  said  John  Philipps  Langharne. 

Between  January,  1832,  and  August,  1832,  the  said  William  Philipps  Langharne, 
who  was  a  brother  of  the  testator  John  Edmund  Philipps  Langharne,  assumed  the 
name  of  Philipps,  and  became  Sir  William  Philipps  Langharne  Philipps,  Bart. 

By  indenture  of  release  and  settlement  dated  August  7th,  1832,  grounded  on  the 
usual  bargain  and  sale  for  a  year  (precedent  thereto),  the  said  William  Edwardes 
Tucker,  in  pursuance  of  the  directions  for  a  settlement  contained  in  the  secondly  stated 
will  and  the  said  decree  in  Tucker  v.  Langharne,  released  the  tenement  in  question  to 
John  Hill  Harries  and  Amos  Crymes  (the  bargainees  for  a  year  thereof),  their  heirs 
[214]  and  assigns  (subject  to  the  term  of  1000  years  created  by  the  will  of  John 
Philipps  Langharne,  deceased),  subject  to  the  mortgages  mentioned  in  the  schedule  to 
the  now  reciting  deed, — one  of  which  mortgages  therein  mentioned  is  that  to  which 
the  tenement  of  Cotts  was  subject  by  the  deed  bearing  date  the  13th  of  January  then 
last  for  securing  to  Nathaniel  Philipps  and  Sir  William  Philipps  Langharne  Philipps, 
as  trustees  for  and  on  behalf  of  Elizabeth  Philipps  Greene,  the  sum  of  30001.  and 
interest, — To  the  use  and  intent  that  several  life-annuities,  among  others  the  annuity 
of  501.  to  the  said  Elizabeth  Philipps  Greene  might  be  had  thereout  as  rent-charges, 
and  powers  of  entry  and  distress,  and  perception  of  rents  and  profits  for  the  recovery 
thereof;  and,  subject  thereto,  to  the  use  of  the  said  Sir  William  Philipps  Langharne 
Philipps  for  life,  with  remainder  to  the  use  of  trustees  during  his  life,  upon  the  usual 
trusts  to  preserve  contingent  uses,  with  remainder  to  the  use  of  the  first  and  other  sons 
of  Sir  William  Philipps  Langharne  Philipps  in  tail,  with  remainder  to  the  use  of  all  the 
daughters  of  Sir  William  Philipps  Langharne  Philipps  as  tenant  in  common  in  tail,  with 
cross-remainders  between  them  as  tenants  in  common  in  tail,  with  remainders  over  ;  and 
power  was  thereby  given  to  Sir  William  Philipps  Langharne  Philipps  during  his  life  to 
demise  the  tenement  in  question  to  any  person  not  exceeding  three  lives  or  twenty-one 
years  m  possession,  at  the  best  yearly  rent  or  rents,  payable  half-yearly,  without  line. 

Sir  William  Philipps  Langharne  Philipps  survived  his  co-trustee  under  the  deed  of 
the  13th  of  January,  1832,  and  died  in  January,  1850.  Letters  of  administration  to 
his  effects,  with  the  will  annexed,  were  granted  to  his  daughter  Lilla,  now  Lilla 
Philipps  Cross,  and  one  of  the  defendants. 

[215]  On  the  15th  of  January,  1858,  the  said  Lilla  Philipps  Langharne  (she  having 
dropped  the  name  of  Philipps),  by  a  deed,  reciting  that  the  30001.  secured  for  the 
benefit  of  .Mr.  and  Mrs.  Greene  by  mortgage  on  the  lands  (amongst  others)  of  Cotts 
was  unpaid,  and  that  the  parties  entitled  to  the  premises  under  the  limitations  con- 
tained in  the  will  of  John  Edmund  Philipps  Langharne  had  given  notice  of  their 
intention  to  pay  off  the  mortgage,  that  she  had  applied  to  Abraham  James  Nisbett 
Connell,  and  that  he  had  consented  to  advance  the  30001.  upon  having  the  said 
mortgage  assigned  to  him,  assigned  the  mortgage  to  Connell,  and  the  30001.  subject 
to  the  equity  of  redemption. 

The  said  Nathaniel  Philipps  died  afterwards,  but  before  the  execution  of  the 
indentures  of  the  23rd  and  24th  of  January,  1835,  hereinafter  mentioned. 

Sir  William  Philipps  Langharne  Philipps  died  on  the  17th  of  February,  1850.  He 
left  one  son  and  four  daughters,  his  only  children,  him  surviving,  viz.  Godwin  Philipps 
Langharne  Philipps  (who  on  his  father's  death  became  Sir  Godwin  Philipps  Langharne 
Philipps,  Bart.),  his  only  son,  and  Sarah  Elizabeth  Langharne  Philipps,  Lilla  Philipps 
Langharne  Philipps,  Lavinia  Philipps  Langharne  Philipps,  and  Charlotte  Philipps 
Langharne  Philipps,  his  four  daughters  :  and  Sir  William  Philipps  Langharne  Philipps 
had  not  had  any  other  child  who  left  issue  living  at  the  decease  of  Sir  Y\  illiam  Philipps 
Langharne  Philipps. 

Lavinia  Philipps  Langharne  Philipps  and  Charlotte  Philipps  Langharne  Phillipps 
respectively  afterwards  died  spinsters. 

Sir  Godwin  Philipps  Langharne  Philipps  died  on  the  18th  of  February,  1857,  an 
infant,  without  issue  and  unmarried,  and  without  having  done  anything  to  bar  his 
estate-tail  in  the  tenement  in  question, 
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[216]  The  said  Sarah  Elizabeth  Laugharne  Philipps,  a  defendant,  after  the  death 
of  her  father,  intermarried  with  and  i.s  now  the  wife  of  the  defendant  George  Rausley 
White. 

The  said  Lilla  Philipps  Langharne  Philipps,  a  defendant,  after  the  death  of  her 
father,  intermarried  with  and  is  now  the  wife  of  the  defendant  Robert  King  Cross. 

By  indenture  of  lease  and  release,  dated  respectively  the  23rd  and  24th  of  January, 
L835,  Sir  William  Philipps  Langharne  Philipps  conveyed  his  life-estate  under  the 
tbove-stated  indenture  of  release  and  settlement  of  the  7th  of  August,  1832,  in  the 
tenement  in  question,  to  John  Walters,  Thomas  Beynon,  and  Charles  Brigstocke,  upon 
trust  by  way  of  mortgage  thereof,  and  leaving  the  equity  of  redemption  in  himself. 

By  an  indenture  of  lease  dated  March  25th,  1837,  and  made  between  the  said 
Sir  William  Philipps  Langharne  Philipps  of  the  first  part,  John  Walters,  Thomas 
Beynon,  and  Charles  Brigstocke,  of  the  second  part,  and  Benjamin  Harries,  of  the 
third  part,  and  sealed  with  the  seals  of  the  respective  parties,  it  was  witnessed  that 
Sir  William  Philipps  Langharne  Philipps,  in  exercise  or  execution  of  a  certain  power 
or  authority  for  that  purpose  given  and  reserved  to  him  by  the  will  of  John  Edmund 
Philipps  Langharne,  and  of  all  other  powers  and  authorities  enabling  him  in  that 
behalf,  demised,  leased,  and  to  farm  let,  and  John  Walters,  Thomas  Beynon,  and 
Charles  Brigstocke,  according  to  their  respective  estates  and  interests  in  the  premises, 
granted,  demised,  and  confirmed  unto  Benjamin  Harries  a  certain  farm  called  Cotts, 
in  the  parish  of  Hasguard,  in  the  county  of  Pembroke,  to  hold  unto  Benjamin  Harries, 
his  executors,  administrators,  and  assigns,  from  the  day  of  the  date  thereof  [217] 
for  the  natural  lives  of  Thomas  Harries  and  George  Harries,  sons  of  the  lessee,  ami 
Martha  Davies,  and  the  life  of  the  survivor  of  them  (one  or  more  of  whom  is  still 
living),  at  the  yearly  rent  of  1451.  thereby  reserved,  payable  half-yearly,  on  the  25th 
of  .March  and  29th  of  September. 

It  appears  by  the  last-mentioned  lease  that  the  said  Benjamin  Harries  was  in 
occupation  of  the  premises  when  the  lease  was  executed. 

By  lease  and  release,  dated  the  20th  and  21st  of  November,  1840,  the  said 
Benjamin  Harries  assigned  his  lease  to  his  son,  Thomas  Harries. 

By  deed  of  duly  2Uth,  L852,  the  said  Thomas  Harries  assigned  the  lease  to  John 
Arnold  :  and  by  indenture  dated  the  27th  of  February,  1S57,  Arnold  granted  an 
underlease  of  the  tenement  to  Howell,  by  way  of  mortgage,  and  Howell  entered  as 
mortgagee.  The  mortgagor,  Arnold,  by  the  said  deed  became  tenant  to  Howell;  and 
Arnold  underlet  the  land  in  question  to  tin;  present  plaintiff. 

Copies  of  the  deeds  of  March  25th,  1837,  of  20th  and  21st  of  November,  1840, 
of  July,  20th,  1852,  and  the  27th  of  February,  1857,  and  of  the  said  deeds  of  13th 
of  January,  1832, and  the  7th  of  August,  1832,  were  annexed  toand  were  to  be  taken 
as  part  of  the  ca  le. 

On  the  25th  of  September,  L 857,  John  Arnold  paid  rent  to  the  defendants  or 
their  agents,  having  been  called  upon  so  to  do  by  a  letter  from  Messrs.  Ridgway  & 
Co.  dated  the  1 4th'  of  April,  L857. 

The  following  correspondence  took  place  between  Messrs.  Ridgway  &  Drake,  the 
agents  of  the  defendants,  tl  c  -  .id  John  Arnold,  the  assignee  of  the  lease,  and  the 
other  persons  named,  at  the  times  the  letters  respectively  purport  to  bear  dale. 
Mr.  Greene  mentioned  in  such  correspondence  was  the  annuitant  en  [218]  titled  to  an 
annuity  of  501.  charged  upon  the  said  tenement. 

"To  Mi'.  John  Arnold.  "  I  1th  April,  1857. 

"Sir,     Iii  consequence  of  the  death  of  Sir  Godwin   Langharne,  the  rent  of  your 

tai  in  of  Cotts  will  for  the  past  half-year  and  in  future  !"■  payabh   to  his  sisters, 

Mi  i  Sarah  and  Miss  Lilla  Philipps  Langharne,  and,  by  their  authority,  to  me.     You 

will  be  kind  enough  to  let  me  know  whal  payments  you  have  hitherto  been  accustomed 

to  m.ik i  of  your  ii-nt,  because  for  the  pasl   half-year  and  in  future  you  will  not 

be  troubled  to  make  them,  but  will  pay  your  full  rent  to  me,  and  I  will  make  the 
payments  in  question,  I  shall  be  obliged  by  vour  answer  by  return  of  post,  us  |  leave 
for  Haverdfordwesl  in  a  few  days.  "Alexander  Ridgw  w." 

"Alexander  Ridgway,  G  q  "Harmonston,  April  17,  L857, 

"Sir,-  In  answer  to  your  letter  of  the  14th  instant,  I  beg  to  say  I  had  no  pay- 
ments to  make ;  but  Mrs.  Gre i's  annuities  are  pan!  from  the  other  farms.     I  have 
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paid  Mrs.  Greene  in  February  last,  an  account  of  Michaelmas  rent,  251.  Also  to 
Mr.  Joseph  Lewis  11.  5s.,  late  agent,  b}'  Mrs.  Greene's  request.  I  shall  feel  happy  in 
doing  as  you  request,  hoping  that  you  will  allow  me  the  same  privileges  as  other 
landlords  do,  that  is,  Christmas  and  June  to  pay  the  rent. 

"John  Arnold. 

"Kent    ....         301. 
Tithes  .  .  .151. 

County  road  rate         .  .         id.  in  the  pound. 

Road-rate        .  .  .         Is.  -id. 

Poor-rate         .  .  .2s. 

Land-tax         .  .  .         21." 

[219]  "A.  Kidgway,  Esq.  "Haverfordwest,  April  17,  1857. 

"My  dear  Sir, — I  enclose  a  draft  on  Messrs.  Williams,  Deacon,  &  Co.,  for  141., 
balance  of  Mr.  Arnold's  rent  for  the  Cotts  Farm,  as  above.  He  has  requested  me  to 
say  that  he  is  threatened  (by  Mr.  Joseph  Lewis)  with  a  distress,  in  the  event  of  his 
not  paying  Mis.  Greene  her  half-year's  annuity  on  the  29th  of  September  instant, 
and  wishes  to  know  whether  he  is  to  pay  it  or  allow  a  distress  to  be  put  in.  He  will 
make  no  payment,  except  to  avoid  a  distress,  without  your  instructions,  and  trusts  to 
receive  the  usual  term  of  three  months  after  the  rent  becomes  due  before  being 
required  to  pay  ;  or,  in  other  words,  that  you  will  fix  days  for  receiving  at  Christmas 
and  Midsummer,  instead  of  those  on  which  the  rent  is  reserved  by  the  lease.  Mr. 
Evans  called  on  .Saturday,  in  accordance  with  his  promise,  but  was  not  prepared  to 
make  any  payment.  Should  he  not  pay  on  Saturday  next,  I  think  a  distress  should 
be  put  in,  and  will  thank  you  to  let  me  know  in  the  meantime  the  names  of  Mr.  and 
Mrs.  White  and  Miss  Langharne.  "  Henry  Mathias." 

"  1857.     25th  March.     Half-year's  rent  then  due  for  Cotts  Farm  in  the 

occupation  of  John  Arnold     .  .  .    £72   10     0 

7th  March.      Paid     Mrs.    Greene    in    advance    on    account 
of   interest   due  25th    March   on    her   mort- 
gage     ....      £25     0     0 
20th  June.     Paid   Mrs.   Greene   her  -1   year's 
annuity      due      25th      March 
last         .  .      £21   13     4 

Income-tax  on  501.  3     0     8 

£25     0     0 


The  Rev.  S.  Brown  A  vear's  tithe  .  7   10     0 

12th  Sept.     Cash  .  ."£14     0     0 

Income-tax  on  161.  10     0 

£15     0     0 


£72   10     0 


[220]  On  the  23rd  of  February,  1858,  a  letter  was  written  to  the  tenant,  Arnold, 
by  Messrs.  Ridgway  &  Drake,  of  which  the  following  is  a  copy  : — 

"Mr.  John  Arnold.  "London,  23rd  Feb.  1858. 

"Dear  Sir, — The  Bank-bills  for  331.  and  241.  were  duly  received  and  placed  to 
the  credit  of  your  rent.  When  the  balance  is  remitted,  you  shall  have  the  regular 
receipt.  Be  kind  enough  to  bear  in  mind  that  Mr.  Powell  has  not  the  slightest 
power  to  interfere  with  you,  and  never  had.  Although  you  were  frightened  into 
paying  money  to  Mrs.  Greene  before,  and  we  were  willing  to  assist  you  out  of  that 
difficulty,  we  shall  not  permit  such  a  thing  again.  On  tie  contrary,  we  have  no 
hesitation  in  holding  you  harmless  from  any  attempt  he  may  make  to  put  in  a  distress 
as  he  threatens.     He  dares  not  do  it ;  and  you  may  tell  him  so. 

"  Miss  Lilla  Langharne  is  Mrs.  Greene's  trustee ;  and  she  alone  has  the  power  of 
enforcing  payment  of  Mrs.  Greene's  money  :  but,  by  a  deed  executed  in  January, 
the  farm  of  Cotts  became  cleared  of  Mrs.  Greene,  her  trustee,  her  mortgage,  and  her 
impertinence  ;  and  she  has  no  more  right  to  talk  to  you  about  your  rent  than  Sir 
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.Icilm  Owen.  The  present  mortgagee  is  a  gentleman  named  Council,  from  whom  you 
will  receive  a  notice  about  the  payment  of  your  rent,  as  he  intends  to  cut  the  matter 
short  by  receiving  it  himself,  which  he  is  at  liberty  to  do,  as  he  stands  in  the  same 
position  as  Sir  W.  Langharne  did  at  his  death. 

"  Be  kind  enough  to  write  us  by  return  of  post  what  course  you  intend  to  take, 
because  on  that  will  depend  our  own  action  in  respect  to  your  farm.  If  you  pay  your 
rent  according  to  the  notice  you  have  received  from  us,  you  have  nothing  to  fear : 
but,  if  not,  we  [221]  cannot  disguise  from  you  the  fact  that  matters  will  be  brought  to 
a  very  speedy  issue.  "Eidcway  &  DRAKE." 

The  notice  first  referred  to  in  Messrs.  Ridgway  &  Drake's  letter  of  the  23rd  of 
February,  1S58,  was  in  the  words  following: — 

"  I  hereby  give  you  notice  that,  by  an  indenture  bearing  date  the  18th  of  January, 
1858,  and  made  between  Lilla  Philipps  Langharne,  of  No.  1G  Great  Tufton  Street,  in 
the  county  of  Middlesex,  spinster,  of  the  one  part,  and  myself  of  the  other  part,  for 
the  consideration  therein  mentioned,  she  the  said  Lilla  Philipps  Langharne,  in  whom 
the  sum  of  30001.  hereinafter  mentioned  was  then  vested,  and  also  the  hereditaments 
and  premises  hereinafter  mentioned,  and  on  which  the  same  sum  is  secured  for  the 
residue  of  a  term  of  1000  years,  as  the  administratrix  of  her  father,  the  late  Sir  William 
Philipps  Langharne  Philipps,  who  was  the  surviving  trustee  of  the  settlement  made  on 
the  marriage  of  John  Greene,  Esq.,  and  Elizabeth  Philipps  his  wife,  and  to  which  said 
Sir  William  Philipps  Langharne  Philipps  and  his  then  co  trustee  the  said  heredita- 
ments and  premises  were  assigned  by  an  indenture  bearing  date  the  13th  of  May,  1832, 
for  the  said  term  of  1000  years,  subject  to  a  proviso  for  redemption  on  payment  of  the 
sum  of  30001.  thereby  secured,  and  interest,  did  transfer,  amongst  other  heredita- 
ments, the  farm,  hereditaments,  and  premises  in  your  occupation,  call  Cotts,  for  the 
remainder  of  the  said  term,  and  the  said  sum  of  30001.,  and  the  interest  thereby 
secured  to  me,  my  executors,  administrators,  and  assigns :  And  I  hereby  give  you 
further  notice  to  pay  your  rent  in  future  to  me  or  to  my  agent  authorized  by  me  for 
the  time  being  to  receive  the  same,  and  to  no  other  person  or  persons  whomsoever. 
Dated  the  11th  day  of  March,  1858.  "A.  J.  N.  Connell,  M.D." 

[222]  Subsequently  to  such  notice  being  given  as  aforesaid,  an  action  was  brought 
in  the  court  of  Exchequer  by  Dr.  Connell  for  the  sum  of  1601.  10s.,  parcel  of  the 
arrears  hereinafter  mentioned  to  have  been  distrained  for  by  the  defendants;  and  a 
judgment  for  that  amount  (by  default)  was  obtained  on  the  "20th  of  May,  1859,  for 
all  rent  up  to  Michaelmas,  1858.  Afterwards,  a  further  sum  of  the  said  rent  became 
due  and  in  arrear,  and  so  remained  up  to  the  time  of  the  distress  hereinafter  mentioned. 
And  thereupon  the  distress  in  respect  of  which  the  present  proceedings  arise  was  on 
the  12th  of  June,  I860,  levied  by  one  James  Jones,  in  pursuance  of  the  following 
warrant  of  distress  : — 

"Mr.  James  Jones,  of  Haverfordwest,  bailiff. 

"We  do  hereby  authorize  and  impower  you  to  seize  and  distrain  the  goods, 
chattels,  stock,  and  crops  of  John  Arnold  for  the  sum  of  2761.  0s.  7d.,  balance  of 
rent  due  on  the  25th  March  last,  under  an  indenture  of  lease  dated  the  25th  day  of 
March,  1837,  and  made  between  Sir  William  Philipps  Langharne,  Part.,  of  the  lirst 
part,  John  Walters,  Thomas  Beynon,  and  Charles  Bigstock,  of  the  second  part,  and 
Benjamin  Barries  of  the  third  part,  fur  and  in  respect  of  the  messuage,  lands,  and 
hereditaments  called  Cotts,  situate  and  being  in  the  parish  of  Ilasguard,  in  the  county 
of  Pembroke  ;  and  for  so  doing  this  shall  be  your  sufficient  warrant  and  indemnity. 
Dated  this  4th  day  of  .June,  I860.  —  Yours,  &c. 

"George  Ranslev  White.  Robert  King  Cross. 

"Sakah  Elizabeth  White.  Lilla  Philipps  Cross. 

" I  hereby  authorize  and  confirm  the  above  distress.     Dated  this  •Ith  day  of  June, 

I860.— Yours,  &c.  -  A.  J.  N.  CONNELL." 

[223]  The  warrant  by  which  tin;  distress  was  authorized  was  amongst  tin'  admis 

sions  made  by  the  parties  ;    but   QO  notice  was  taken  by  counsel  of  the  signature  to  the 
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warrant ;  nor,  after  the  case  was  reserved  for  consideration  by  the  court,  was  the 
warrant  of  distress  forwarded  with  the  other  documents  to  the  judge.  He  naturally 
supposed,  under  such  circumstances,  that  the  warrant  of  distress  was  in  the  usual 
form,  and  signed  by  the  defendants  alone :  nor  was  it  until  the  case  was  sent  to  him 
for  settlement  with  a  view  to  the  appeal,  that  he  was  aware  that  the  warrant  of 
distress  had  been  signed  by  any  other  than  the  defendants. 

The  said  George  Ransley  White,  and  Sarah  Elizabeth  White,  Robert  King  Cross, 
and  Lilla  Philipps  Cross,  are  the  defendants  in  the  present  action  of  replevin  :  and  the 
said  A.  J.  N.  Connell  is  the  person  named  Council  mentioned  in  the  letter  of  Messrs. 
Ridgway  &  Drake,  and  in  the  notice  therein  referred  to. 

The  distress  was  afterwards  levied  for  the  rent  mentioned  in  the  said  authority  to 
distrain,  being  '2761.  Os.  7d.  :  but  the  notice  of  distress  which  was  served  upon  the 
plaintiff  purported  to  be  in  the  names  of  George  Ransley  White  and  Sarah  Elizabeth 
White  his  wife,  and  Robert  King  Cross  and  Lilla  Philipps  Cross  his  wife  (the  defen- 
dants in  this  action),  alone. 

The  goods  were  replevied,  and  the  present  replevin  suit  instituted. 

The  cause  came  on  for  trial  on  the  17th  of  July,  I860;  and  in  the  course  of  the 
trial  the  documents,  matters,  and  facts  hereinbefore  stated  were  proved  or  admitted. 

The  judgment  obtained  in  the  court  of  Exchequer  by  Connell  against  Arnold  was 
included  in  the  list  of  admissions  agreed  upon  before  and  acted  upon  at  the  trial.  The 
admissibility  of  the  last-mentioned  judg-[224]-ment  in  evidence  was  objected  to  at  the 
trial  by  the  defendant's  counsel,  on  the  ground  that  it  was  res  inter  alios  acta,  and 
that  there  was  no  privity  between  the  parties  thereto  and  the  present  defendants. 
The  objection,  however,  was  overruled  by  the  judge,  as  it  had  been  previously  arranged 
by  written  agreement  between  the  parties  that  it  should  lie  admitted  and  received  in 
evidence,  and  now  forms  one  of  the  grounds  of  the  present  appeal :  and  Mr.  Hare 
proved  that,  although  he  had  applied  to  Arnold,  the  tenant  of  the  land  in  question, 
on  the  part  of  Dr.  Connell,  for  rent,  he  had  received  none. 

Mr.  Henry  Mathias,  a  member  of  the  firm  of  Powell,  Mathias.  &  Evans,  solicitors  at 
Haverfordwest,  stated  that  he  acted  in  the  country  for  Mr.  Ridgway,  who  was  the  agent 
of  the  defendants,  the  firm  acting  at  that  time  fur  Mr.  Greene  ;  but,  when  the  interests 
of  the  defendants  and  Mrs.  Greene  became  conflicting,  he  declined  any  longer  to  act  for 
Mr.  Ridgway.  He  proved  that  he  received  in  1857  rent  from  Arnold,  under  whom 
the  plaintiff  immediately  claims,  and  paid  the  balance  after  paying  Mrs.  Greene's 
annuity  and  other  payments  to  Mr.  Ridgway  as  agent  of  the  defendants  (vide  letter 
of  17th  April,  1857,  ante,  p.  219).  From  the  evidence  of  John  Arnold  it  appeared 
that  he  had  paid  rent  for  the  land  in  question  to  one  Joseph  Lewis,  who  used  to  send 
it  to  Mrs.  Greene  and  to  Sir  Goodwin  Philipps,  and  subsequently  that  he  had  paid 
rent  to  Mr.  Henry  Mathias. 

It  appeared  from  the  evidence  of  Mi1.  Evan  Hare,  a  solicitor,  that  he  had  acted  for 
some  time  for  the  defendants  and  fur  Dr.  Connell;  that  the  demand  under  the 
warrant  i  f  distress  the  subject  of  this  action,  was  2761.  Os.  7d.  ;  but  that,  after  the 
deduction  of  several  payments  to  which  the  landowners  were  liable,  it  amounted  to 
2281.  3s.  Id.,  which  sum  included  the  [225]  sum  recovered  by  way  of  rent  for  the 
land  in  question  by  the  judgment  of  the  court  of  Exchequer  in  favour  of  Dr.  Connell. 
It  also  appeared  from  the  evidence  of  this  witness,  that  he  had  made  application,  on 
behalf  of  Dr.  Connell,  to  Arnold,  for  rent  in  respect  of  the  land  in  question,  but  had 
received  none;  that  the  judgment  of  the  court  of  Exchequer  of  May,  1850,  in  favour 
of  Dr.  Connell,  included  the  rent  for  the  land  in  question  up  to  September,  1858  ; 
and  that  the  rent  distrained  for  by  the  defendants  was  for  three  years  ending 
March,  1860. 

The  question  fur  the  opinion  of  the  court  was,  whether  the  plaintiff  or  the  defen- 
dants were  entitled  to  judgment  in  the  said  action. 

Tumlinson  (with  whom  was  C.  E.  Coleridge),  for  the  appellants.  The  tenant  for 
life  under  the  settlement  grants  a  lease  for  three  lives.  That  lease  being  void,  the 
admissions  set  out  in  the  case  clearly  shew  that  the  relation  of  landlord  and  tenant 
between  the  lessee  and  those  claiming  under  him  and  the  appellants,  the  tenants  in 
tail,  was  created.  A  semblance  of  difficulty  arises  from  the  term  of  1000  years  which 
was  vested  in  William  Philipps  Langharne  and  Nathaniel  Philipps  as  trustees,  which, 
as  to  one  moiety,  became  merged  in  the  life-estate  of  William  Philipps  Langharne,  the 
other  undivided  moiety  remaining  in  Nathaniel  Philipps,  whose  representatives  are 
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not  now  known.     In  respect  of  the  reversion  in  the  one  undivided  moiety  vested  in 
them  as  tenants  in  tail   under  the  original  settlement,   the  appellants  were  clearly 
entitled  to  distrain.     [  Byles,  J.     \\  hat  is  the  consequence  if  <  ne  of  the  two  tenants 
of  the  term  becomes  the  freeholder.'     Is  it  that  the  one  moiety  merges,  and  that  his 
companion  has  the  other  moiety'?]     That  the  moiety  of  the  term  merged  in  the  life- 
estate,  is  clear  from  Sir  Ralph   Bovey's  case,  [226]  Ventr.  193,  cited  Yin.  Abr.  Merger 
(G.),  pi.  16, — "The  use  i  f  land  is  limited  to  A.  for  ninety-nine  years,  and  that  J.,  K., 
I,..  M.,  N.,  and  0.,  who  were  feoffees  to  uses,  should  be  seised  to  their  own  use  in  trust 
for  A.  and  his  heirs,  with  power  to  A.  to  alter  and  limit  the  trust  as  he  should  think 
fit.     Afterwards  A.  on  his  marriage  assigns  the  ninety-nine  years'  term  to  J.  (one  of 
the  trustees)  and  W.  EL,  a  stranger,  in  trust  for  himself  (A.)  for  life,  remainder  to  his 
wife  for  life,  remainder  to  the  heirs  male  of  their  two  bodies,  and  by  the  same  deed 
limits  the  trust  of  the  inheritance  in  the  same  manner.     A.  grants  a  rent-charge  to  Sir 
R.  B.  and  his  heirs,  with  power  to  enter,  &c.     A.  and  his  wife  die,  leaving  B.  their 
son.     The  rent  being  in  arrear,  Sir   R,   B.  enters.     Then  J.  and  the  other  trustee 
assign  the  term  of  ninety-nine  years  to  B.,  who  leased  to  the  plaintiff  in  ejectment. 
The  jury  upon  hearing  the  opinion  of  the  court  found  for  the  plaintiff  for  all  save  a 
sixth  part  :  for,  so  much  was  drowned  and  surrendered  by  the  assignment  of  A.  to  J., 
one  of  the  six  joint-tenants  of  the  reversion."     //'i»rf'.<  mar,  2  Co.  Rep.  60  b.,  is  to 
the  same  effect.     "  A.,  tenant  for  life,  the  remainder  to  B.  and  three  others  for  life, 
the  reversion  to  C.  and  his  heirs  expectant :  C.  levied  a  line  sur  conusance  de  droit 
come  ceo,  &c.,  to  A.  and  B.,  to  the  use  of  B.  for  life,  and  after  his  death  to  the  use  of 
B.  in  fee  :  A.  died,  and  afterwards  B.  died  :  and,  whether  the  jointure  was  severed  or 
not,  so  that,  after  the  death  of  A.,  B.  was  tenant  in  common,  was  the  question.     And 
it  was  resolved  that  the  jointure  was  severed  ;  and  this  difference  taken, — when  the 
fee-simple  is  limited  by  one  and  the  same  conveyance,  there  the  one  may  have  a  fee- 
simple  and  the  other  an  estate  for  life,  jointly  ;  but,  when  they  are  first  tenants  for 
life,  and    afterwards  one  of  them  doth  get  the  fee-simple,   or  the  fee-simple  doth 
descend  to  one,  there  the  jointure  is  severed." 

[227]  Montague  Smith,  Q.  C.  (with  whom  was  T.  Allen),  for  the  respondent.  It 
cannot  be  denied  that  under  the  circumstances  one  moiety  of  the  term  did  merge  in 
Sir  William  Langharne,  the  other  moiety  remaining  in  Nathaniel  Philipps.  But,  at 
the  same  time,  it  is  clear  that  all  the  parties  treated  this  as  a  subsisting  term,  and 
that  it  vested  in  Dr.  Connell, — a  blunder  to  which  the  respondent  was  no  party.  It 
is  submitted,  however,  that  Or.  Connell  having  been  held  out  to  the  tenants  as  the 
person  entitled  to  the  reversion  and  having  a  right  to  receive  the  rent,  and  they 
having  come  in  under  Dr.  Connell,  it  is  too  late  for  the  appellants  now  to  turn  round 
and  say  that  they  were  mistaken.  [Williams,  .1.,  referred  to  Dor  d.  Higginbotham  v. 
Barton,  1 1  Ad.  &  E.  307,  3  P.  &  D.  194.]  In  l'irbml  v.  Sears,  (i  Ad.  &  E.  469,  471, 
2  N.  &  P.  48^,  Lord  Denman,  delivering  the  judgment  of  the  court,  says:  "The  rule 
of  law  is  clear  that,  where  one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief, 
so  as  to  alter  his  own  previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time."  And  that  is  con- 
firmed by  Gregg  v.  Wells,  10  Ad.  &  E.  90,  2  1'.  I  1>.  296,  and  Freeman  v.  Cooke,  2  Exch. 
654.  The  letter  of  the  23rd  of  February,  L 858,  from  Messrs.  Ridgway  iV  Blake,  the 
attorneys  for  the  appellants,  fully  warranted  the  tenant  in  assuming  that  Dr.  Connell 
alone  was  the  person  entitled  to  receive  the  rent:  and  it  is  not  competent  to  them 
now  to  say  that  that  representation  was  the  result  of  mistake. 

Tomlinson,  in  reply.  The  utmost  extent  of  the  effect  of  the  representation  made 
by  Ridgway  &  Blake  would  be  to  excuse  the  tenant  for  having  in  pursuance  of  their 
letter  paid  rent  to  I)r.  Connell.  It  may  be  con  [228]  ceded  also,  that  suffering  judg- 
ment by  default  in  an  action  for  the  rent  woidd  be  equivalent  to  payment.  Hut  I  lie 
doctrine  of  Pickard  v.  Sears  has  never  been  held  to  apply  to  i he  conveyance  ol  land, 
or  to  affect  title.  In  Lyon  v.  Reed,  13  M.  «v  W.  285,  309,  Parke,  I!.,  in  delivering 
the  judgment  of  the  court  of  lv\elict|iicr,  says:  "The  ails  in  pais  which  bind  parties 
by  way  of  estoppel  are  but  few,  and  are  pointed  out  by  Lord  Coke,  Co.  I.itt.  352  a. 
They  are  all  acts  which  aiitieutly  really  were,  and  in  emit  riupl.it  ion  of  law  have 
always  continued  to  lie,  acts  of  notoriety,  not    less   formal   and  solemn  than  the  exeeii- 

tion  of  a  deed,  such  as  levy,  entry,  acceptance  of  an  estate,  and  the  like.'      Besides', 

it   must    not    lie   lost    sight    ol    that    these    parlies    were    married    women,    iueapable    of 
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appointing  attorneys,  and  therefore  not  bound  by  any  representation  made  by  persons 
assuming  to  act  in  that  capacity  for  them. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
defendants.  The  defendants  avow  the  taking  of  the  goods  as  a  distress  for  rent ;  and 
the  question  is  whether  they  had  any  right  to  distrain.  It  appears  from  the  title 
which  is  set  out  in  the  case  that  the  fee-simple  of  the  estate  has  been  traced  down  to 
the  defendants.  There  is  a  devise  <  f  the  fee,  and  a  settlement  of  the  estate  with  a 
power  of  leasing  for  lives.  Pending  the  duration  of  the  life-estate  a  lease  was  executed 
to  the  plaintiff  for  three  lives,  under  which  lease  he  entered  ;  and  the  remainder  in 
tail  gives  the  defendants  the  rights  of  landlords  in  respect  of  the  term  thereby  created. 
So  stands  the  title  as  to  the  fee-simple.  With  respect  to  the  term  of  1000  years 
created  under  the  will  of  John  Philipps  Langharne  in  L813,  for  raising  portions  for 
daughters,  one  moiety  appears  to  have  become  merged  in  one  of  [229]  the  defendants, 
the  other  being  outstanding  in  an  unknown  party.  As  to  that,  there  is  a  conveyance 
to  Dr.  Connell,  to  secure  a  sum  of  money  advanced  upon  it  by  way  of  mortgage. 
We  have  nothing  to  do  in  a  court  of  law  with  Dr.  ConnelTs  rights  under  the  convey- 
ance to  him,  whatever  those  rights  may  be  in  a  court  of  equity.  But  we  are  to  say 
whether,  under  these  circumstances,  the  defendants  can  sustain  their  avowry  of  a  right 
to  distrain  for  the  rent  reserved  by  the  lease  in  respect  of  which  the  plaintiffs  may  be 
said  to  have  come  in  under  them.  Now,  it  is  conceded,  that,  if  the  defendants  have 
the  legal  title  to  the  reversion,  though  the}'  in  fact  distrained  for  the  whole  rent,  yet, 
if  they  are  entitled  to  any  part  of  it,  they  are  entitled  to  judgment  and  a  return,  the 
rent  being  apportionable.  Upon  the  statement  in  the  case  it  is  clear  that  as  to  a 
moiety  the  defendants  had  the  legal  estate  and  consequently  a  right  to  distrain.  The 
case  for  the  plaintiff  was  rested  entirely  upon  a  letter  of  the  23rd  of  February,  1858, 
addressed  by  Messrs.  Ridgway  &  Drake,  acting  as  attorneys  for  one  of  the  defendants, 
to  the  then  tenant  of  the  premises,  Arnold,  the  effect  of  which  letter  was  to  represent 
that  the  legal  estate  was  vested  in  Dr.  Connell,  in  respect  of  the  mortgage  to  him  of 
the  term  of  1000  years  before  mentioned,  and  to  direct  that  all  future  rent  should  be 
paid  to  him.  As  to  so  much  of  the  rent  as  the  plaintiff  has  paid  or  has  made  himself 
liable  to  pay  to  Connell  in  consequence  of  that  representation,  I  agree  with  Mr.  Smith 
and  Mr.  Tomlinson  that  the  doctrine  of  estoppel,  as  it  is  commonly  called,  and  which 
is  supposed  to  have  been  first  laid  down  in  the  case  of  Pickard  v.  Sears,  6  Ad.  &  E. 
469,  2  N.  &  P.  488  (though  I  think  traces  of  it  will  be  found  in  our  law-books  two  or 
three  centuries  earlier),  clearly  applies.  That  doctrine  is  this,  that,  where  one  by  his 
words  or  [230]  conduct  wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time.  So  far  I  agree  that  that  doctrine  (qualified  by 
the  judgment  of  the  court  of  Exchequer  in  Freeman  v.  Cooke,  2  Exch.  654)  should  have 
effect  here,  but  no  further.  The  party  who  made  the  representation,  or  on  whose 
behalf  it  was  made,  should  never  be  allowed  to  say,  "Although  I  represented  to  you 
that  which  was  false  or  mistaken,  and  by  that  representation  induced  you  to  pay  or 
to  become  liable  to  pay  rent  to  Connell,  I  now  call  upon  you  to  pay  it  over  again." 
The  plaintiff  has  suffered  judgment  to  go  against  him  at  the  suit  of  Connell  for  a  part 
of  the  rent ;  and  to  that  extent  the  distress  cannot  be  sustained.  But  beyond  that 
I  for  one  am  not  inclined  to  give  any  effect  to  the  letter  of  the  defendants'  attorneys. 
I  was  certainly  much  impressed  with  the  observation  of  Mr.  Tomlinson  that  the 
doctrine  of  Pickard  v.  Sears  can  have  no  application  to  a  conveyance  of  land,  or,  in 
other  words,  cannot  affect  the  title  to  land  ;  and  also  with  his  remark  that  the  letter 
in  question  was  that  of  persons  professing  to  be  acting  in  the  capacity  of  attorneys 
for  married  women,  who  properly  speaking  could  not  appoint  an  attorney.  Upon  the 
whole,  however,  I  think  we  are  safe  in  holding  that  the  plaintiff  is  protected  so  far  as 
he  has  acted  upon  the  faith  of  that  communication,  but  that,  as  to  the  balance,  he  is 
without  protection.  Something  has  been  said  about  the  hardship  of  distraining  for 
the  rent  after  that  letter,  without  further  notice.  All  I  can  say  is,  that  the  case  is 
silent  upon  the  point,  though  I  am  much  inclined  to  think  that  there  must  have  been 
a  good  deal  of  discussion  between  the  parties  which  has  not  been  [231]  brought 
•before  the  court.  But  I  must  confess  I  feel  no  scruple  upon  the  subject.  If  the 
plaintiff  had,  as  is  suggested,  acted  upon  the  faith  of  that  letter,  it  would  have  been 
satisfactory  to  my  mind  to  find  that  he  had  paid  the  rent  to  Connell.     He  has  not, 
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however,  paid  any  one.      I  am  not  therefore  deterred  by  any  consideration  of  hardship 
from  giving  my  judgment  in  favour  of  the  defendants. 

Williams,  J.  I  am  of  the  same  opinion.  I  must  confess  I  do  not  feel  at  all 
pressed  by  the  argument  of  Mr.  Tomlinson  as  to  the  effect  of  there  being  an  estate 
tail,  which  could  not  be  put  an  end  to  without  the  observance  of  certain  prescribed 
formalities,  because  the  case  which  has  been  put  forward  by  the  plaintiff  is  one  which 
does  not  dispute  the  existence  of  such  estate-tail,  nor  that  the  lease  granted  by  the 
tenant  for  life  in  pursuance  of  the  power  would  operate  as  an  estoppel  as  between  the 
landlord  and  the  tenant  so  long  as  the  latter  retained  possession  under  the  former. 
The  proposition  submitted  to  us  by  Mr.  Smith  is  free  from  all  objections  of  that 
nature,  if  well  founded.  What  the  plaintiff  says  is  in  effect  this, — I  do  not  dispute 
your  title  as  you  allege  it:  but  you  by  your  attorneys  gave  me  to  understand  that 
prior  to  your  estate-tail  there  was  a  term  of  1000  years  outstanding,  to  which  your 
estate-tail  was  subject,  and  which  term  had  become  vested  in  Dr.  Connell  in  the 
character  of  mortgagee,  and  that  term  was  subsisting  at  the  time  of  the  making  of 
my  lease,  and  therefore  that  Dr.  Connell,  according  to  the  case  of  Doe  d.  Higginbotham 
v.  Barton,  11  Ad.  &  E.  307,  3  P.  &  D.  194,  had  power  to  turn  out  the  tenant,  by 
determining  the  estate  of  his  landlord,  in  respect  of  his  being  a  mere  tenant  at  will  to 
the  mortgagee,  unless  he  chose  to  attorn  to  him.  The  question  is  whether  Mr.  Smith 
lias  succeeded  in  [232]  making  out  that  proposition.  I  am  of  opinion  that  he  has  not. 
Xot  to  mention  the  difficulty  of  applying  the  rule  in  1'idanl  v.  Sears,  (>  Ad.  &  E.  469, 
2  X.  &  P.  488,  to  the  case  of  a  representation  made  by  a  person  assuming  to  act  as 
attorney  for  a  married  woman,  even  where  such  representation  has  been  acted  upon, 
I  think  there  is  nothing  to  prevent  the  party  who  made  the  representation  from 
afterwards  saying, — I  was  mistaken  in  the  representation  I  made  to  you,  and,  so  far 
as  you  have  not  yet  acted  upon  the  faith  of  it,  I  retract  it,  and  require  you  to  act  as 
if  the  representation  had  never  been  made.  Taking,  therefore,  the  letter  of  Ridgway 
&  Blake  to  be  within  the  rule  in  J'ickard  v.  Sears,  as  qualified  by  Freeman  v.  Cooke, 
and  to  be  binding  upon  the  defendants  so  far  as  it  had  been  acted  upon  by  the  plaintiff, 
1  think  it  is  quite  clear  that  that  rule  cannot  apply  to  the  claim  for  rent  in  respect  of 
which  the  representation  had  not  been  acted  upon.  Inasmuch,  however,  as  the  defen- 
dants are  entitled  to  judgment  in  this  action  if  any  amount  of  rent  was  due  at  the 
time  of  the  distress,  it  is  unnecessary  to  decide  whether  or  not  the  doctrine  of  Piekard 
v.  Sears  applies  even  partially  to  the  present  case. 

Byle.s,  J.  I  am  of  the  same  opinion.  To  gather  the  questions  to  be  decided  in 
this  case  from  the  immense  mass  of  paper  which  is  (perhaps  not  unnecessarily)  laid 
before  us  would  have  been  a  task  of  extreme  difficulty  ;  and  I  cannot  forbear  to 
express  the  obligation  I  feel  to  the  learned  counsel  on  both  sides  for  the  very  clear 
and  succinct  manner  in  which  they  have  stated  it  in  the  course  of  their  able  argu- 
ments. Divested  of  its  accessories,  and  simply  stated,  the  case  is  in  substance  this, — 
The  avowants  are  tenants  in  tail.  They  happen  to  be  married  women, — a  circum- 
stance which  is  not  altogether  immaterial.  They  are  tenants  in  tail  [233]  under  a 
settlement  which  contains  a  power  for  the  tenant  for  life  to  lease  for  lives.  A  lease 
was  duly  made  in  exercise  of  that  power;  and  the  plaintiff  in  this  replevin  is  the 
party  who  represents  the  lessee  under  that  lease  for  lives.  Now,  the  first  difficulty 
which  presents  itself  in  this  case  arises  from  a  prior  term  of  1000  years  created  under 
the  powers  of  the  settlement,  which  term  precedes  any  possessory  interest  that  could 
be  acquired  under  the  lease  for  lives.  The  history  of  that  term  is  now  quite  clear, 
and,  as  it  seems  to  me,  it  is  entirely  removed  out  of  the  ease.  The  term  became 
vested  in  two  trustees,  one  of  whom  happened  to  be  the  tenant  for  life:  and  I  take 
it  that  the  effect  of  that  was  bo  merge  one  moiety  of  the  term  in  him,  leaving  the 
other  moiety  in  the  representatives  of  the  other  trustee,  if  discovered.  Now,  what 
were  his  lights'  He  had  no  right  to  turn  the  tenant  for  life  out  of  possession,  for  lie 
had  as  good  a  right  to  be  in  as  himself.  Then,  whal  would  have  been  his  position 
had  he  chosen  to  distrain  '  II  has  lung  been  settled,  in  the  case  of  a  rent  charge,  if 
it  be  divided  by  the  act  of  the  parties,  the  law  will  apportion  it,  and  each  of  the 
grantees  might  distrain  for  his  portion.  A  diliiculty  arose  in  the  case  of  a  rent 
service;  but  that  was  got  rid  of  by  the  statute  4  Anne,  0.  1  (>,  s.  9,  which  dispensed 
with  attornment  :  and  in  Rivis  V.  Watson,  5  M.  &  \V.  255,  it  Was  held  by  the  court 
of  Exchequer  that  in  such  a  case  the  assignee  of  the  owner  of  a  portion  of  the  rent 
service  was  equally  entitled  to  distrain  for  bis  undivided  moiety  aa  the  owner  of  a 
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moiety  of  a  rent-charge  would  be.  That  being  so,  the  defendants  in  this  ease  had  a 
right  to  distrain  for  one  moiety  of  the  rent,  and  the  representatives  of  the  other 
trustee  of  the  term  would  have  a  right  to  distrain  for  the  other  moiety.  It  is  quite 
unnecessary  here  to  consider  whether  there  be  any  per-[234]  son,  whether  by  estoppel 
or  otherwise,  who  could  represent  that  other  trustee,  because,  as  there  may  be  a 
distress  for  the  one  undivided  moiety,  and  as  the  amount  of  the  rent  on  the  one  hand 
and  the  value  of  the  goods  on  the  other  has  not  been  found,  so  as  to  bring  the  case 
within  the  statute  of  Charles  the  Second,  that  is  sufficient  to  entitle  the  defendants 
to  a  return,  which  is  all  the  judgment  they  ask  for.  The  term  of  1000  years  may 
therefore  be  dismissed  from  consideration,  which  puts  the  case  in  a  much  more  simple 
aspect.  It  is  the  ease  of  a  tenant-in-tail,  or  a  tenant  in  fee-simple,  making  a  lease  for 
lives,  and  having  a  clear  right  to  distrain,  and  whose  attorney  or  agent, — I  assume 
that  there  is  no  disability  arising  from  the  fact  of  the  parties  being  married  women, — 
goes  to  the  tenant  and  says  "  A.  B.  is  entitled  to  receive  the  rent ;  pay  you  him  ; " 
and  the  tenant  accordingly  pays  the  rent  to  A.  B.,  or,  what  Mr.  Tomlinson  very 
properly  admits  to  amount  to  the  same  thing,  sutlers  a  judgment  in  an  action  for  the 
rent  at  the  suit  of  A.  B.  That  payment,  or  that  which  is  equivalent  to  payment, 
enures  as  a  satisfaction  pro  tan  to  ;  for,  the  rule  in  Pickard  v.  Sears  is  fairly  applicable 
so  far.  But  to  say  that  the  doctrine  of  Pickard  v.  Sears  would  displace  the  estate-tail, 
or  destiny  it  by  estoppel  or  by  any  relation  of  the  parties  under  the  tenancy  for  life, 
would  be  giving  that  doctrine  a  most  dangerous  and  fatal  consequence,  and  one  for 
which  no  authority  has  been  or  could  be  cited.  As  far,  therefore,  as  regards  the  rent 
which  had  been  paid  to  Dr.  Connell,  or  for  which  Dr.  Council  had  recovered  judgment, 
the  title  of  the  avowants  is  gone  ;  but  I  am  of  opinion  that  nothing  which  has  occurred 
has  the  effect  of  preventing  them  from  distraining  for  the  moiety  of  the  rent  accruing  sub- 
sequently, as  to  which  the  representation  made  by  Messrs.  Ridgway  <fe  Blake  has  not 
been  acted  upon.  In  [235]  addition  to  which,  Mr.  Tomlinson  has  presented  to  our 
consideration  what  did  not  occur  to  me,  viz.  that  the  lease  was  made  under  a  power 
contained  in  the  settlement,  and  therefore  if  the  doctrine  of  Pickard  v.  Scars  were  to 
be  applied  to  the  extent  contended  for  by  the  plaintiff,  the  rights  of  the  settlor  would 
be  affected  by  a  representation  made  by  a  person  who  waa  not  his  agent :  and  there 
is  the  further  difficulty  of  the  defendants  here  being  married  women,  and  therefore 
unable  to  appoint  an  attorney  so  as  to  be  bound  by  his  representations.  That  being 
so,  I  entertain  no  doubt  whatever  that  the  avowants  are  entitled  to  the  judgment  of 
the  court  upon  one  ground  if  not  upon  several. 

Keating,  J.  I  am  of  the  same  opinion  It  is  only  necessary,  in  order  to  dispose 
of  this  case,  to  decide  the  question  raised  by  Mr.  Smith,  and  upon  which  he  entirely 
rested  his  argument,  viz.  whether,  assuming  the  title  of  the  avowants  to  be  unim- 
peachable, they  had  not  estopped  themselves,  by  reason  of  the  doctrine  of  Pickard  v. 
Sears,  from  recovering  this  rent  I  entirely  agree  with  the  rest  of  the  court, — although 
the  very  able  and  ingenious  argument  of  Mr.  Smith  at  one  time  raised  considerable 
doubt  in  my  mind, — that  there  is  nothing  in  that  point;  because,  assuming  that  the 
representation  made  by  Messrs.  Ridgway  &  Blake  could  bind  the  defendants  in  this 
case  in  any  way  so  as  to  bring  them  within  the  rule  in  Pickard  v.  Sears,  they  being 
married  women,  still  that  representation  could  by  no  possible  construction  be  held  to 
extend  beyond  the  state  of  things  existing  at  the  time  at  which  the  representation 
was  made.  The  rule  laid  down  in  Pickard  v.  Sears  is,  that,  where  one  by  his  words  or 
conduct  wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  [236]  act  on  that  belief,  so  as  to  alter  his  own  previous  position, 
the  former  is  precluded  from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time.  I  do  not,  however,  wish  to  be  understood  as  in  any  way 
intimating  an  opinion  that  that  doctrine  ought  to  be  allowed  to  prevail  against  the 
avowants  under  the  circumstances  of  this  case.  The  question  how  far  an  estoppel  of 
this  sort  could  bind  a  married  woman  came  under  the  consideration  of  the  court  of 
Exchequer  in  a  case  of  Oammam  v.  Farmer,  3  Exch.  698.  That  was  an  action  upon 
a  promissory  note  ;  to  which  there  was  a  plea  of  coverture  :  and  the  question  was 
whether  the  defendant  had  precluded  herself  from  alleging  that  defence  by  the  fact 
of  her  having  upon  the  face  of  the  note  described  herself  as  a  "widow."  The  court, 
however,  held  that  the  defendant's  incapacity  to  contract,  by  reason  of  her  coverture, 
was  not  removed  by  her  representation.  That  consideration  becomes  of  the  less 
importance  here,  because  Mr.  Tomlinson  does  not  dispute  that  the  estoppel,  as  it  is 
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called,  ought  to  prevail  to  the  extent  of  the  rent  which  the  tenant  has  paid  or  for 
which  he  has  become  liable  upon  the  judgment.  I  would  remark,  in  conclusion,  that 
the  county-court  judge  has  introduced  into  the  statement  of  the  ease  a  fact  which 
might  have  spared  us  a  very  long  discussion,  and  which  would  seem  to  me  to  have 
precluded  the  plaintiff  from  raising  this  objection  at  all,  viz.  that  the  warrant  of 
distress  was  signed  by  I  >r.  Council.  However,  taking  the  points  as  they  have  been 
argued,  and  assuming  the  warrant  not  to  have  been  signed  by  Dr.  Council,  I  agree 
with  the  rest  of  the  court  in  thinking  that  the  avowants  arc  entitled  to  judgment  for 
a  return,  with  costs. 

Judgment  accordingly. 

[237]    George  Wii.tstiiuu,  A-jij»-UuiiI '.-  William  Baker,  Respondent. 

Nov.  18th,  1861. 

[S.  C.  31  L.  J.  M.  C.  10 ;  5  L.  T.  355  ;  10  W.  R.  89.  | 

The  25th  section  of  the  '.'Llandaff  anil  Canton  District  Markets  Act,  1858,"  21  & 
22  Vict.  c.  cv.,  enacts  that  "every  person  who  shall  sell  or  expose  for  sale  at  any 
place  within  the  limits  of  this  act  (other  than  in  any  existing  market-place,  or  the 
market-house  and  market-places  to  be  established  under  this  act,  or  in  his  own 
dwelling-house,  or  in  any  shop  attached  to  and  being  part  of  any  dwelling-house)  any  article 
in  respect  of  which  tolls  are  by  this  act  authorized  to  be  taken,  other  than  eggs, 
butter,  and  fruit,  shall  forfeit  40s. : " — Held,  that  a  vessel  moored  to  a  wharf  on 
the  old  canal  within  the  limits  was  not  a  "shop"  within  the  exemption. 

Tin's  was  a  case  stated,  pursuant  to  the  statute  20  &  21  Vict.  c.  43,  for  the  opinion 
of  the  court,  by  two  of  Her  Majesty's  justices  of  the  peace  for  the  borough  of  Cardiff, 
in  the  county  of  Glamorgan. 

At  a  petty  sessions  held  in  and  for  the  said  borough  on  the  12th  of  July,  1861, 
the  respondent  appeared  before  the  justices  in  obedience  to  a  summons  charging  him 
with  having  on  the  5th  July  then  instant  unlawfully  exposed  potatoes  for  sale  at  a 
certain  place  within  the  limits  of  " The  Llandaff  and  Canton  District  Markets  Act, 
1858,"  21  .V  22  Vict.  c.  cv.,  to  wit,  in  a  vessel  in  the  old  canal,  within  the  said  borough 
of  Cardiff. 

Section  25  of  the  local  act  enacts  that  "every  person  who  shall  sell  or  expose  for 
sale  at  any  place  within  the  limits  of  this  act  (other  than  in  any  existing  market- 
place, or  the  market-house  and  market-places  to  be  established  under  this  act,  or  in 
his  own  dwelling-house,  or  in  any  shop  attached  to  and  being  part  of  any  duelling 
house)  any  article  in  respect  of  which  tolls  are  by  this  act  authorized  to  be  taken, 
other  than  eggs,  butter,  and  fruit,  shall  forfeit  and  pay  to  the  company  any  sum  not 
exceeding  40s. 

The  town  of  Cardiff,  including  a  portion  of  the  "Old  Canals,"  is  within  the  limits 
of  I  he  act. 

The  evidence  produced  at  the  hearing  was  as  follows: — 

Thomas  Gould  said  :  "  1  was  at  the  Old  ("anal  on  the  morning  of  the  5th  of  July. 
I  remember  seeing  [238]  William   Baker  weighing  up  potatoes  (a)  on  the  wharf ;  and 

I  purchased  fr him  half  a   ton.      They  were   taken  OUl    and  weighed   on  the  wharf: 

and  I  took  I  hem  away.      I  paid  at  the  rati1  of  91.  10s.  per  ton." 

Cross-examined:  "I  saw  Mr.  Wiltshire  there.  This  is  the  place  where  they  are 
regularly  sold." 

lie  examined  ;  "  The  potatoes  were  purchased  in  the  vessel,  and  were  landed  and 
weighed  on  the  wharf." 

This  was  the  whole  case  in  support  of  I  he  summons.  The  justices  were  of  opinion 
that  the  place  of  Sale,      the  vessel, — should  in  a  liberal  interpret  at  ion  of  the  exemption 

clause  above  recited,  be  considered  a  dwelling-house  or  shop;  and  they  accordingly 

dismissed  the  information. 

The  appellant  being  dissatisfied  with  the  determination  of  the  justices,  as  being 

erroneous   in  point  of  law,  duly  applied    for  a   case   for  the  opinion   of   this  court;  ill 
(a)  An  article  in  respect  of  which  a  toll  is  payable  under  the  act. 
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compliance  with  which  application  the  justices  stated  the  above  case  and  prayed  the 
opinion  of  the  court  thereon. 

The  question  for  the  consideration  of  the  court  was,  whether  the  sale  or  exposure 
for  sale  of  an  article  subject  to  toll  in  a  ship  or  vessel  within  the  limits  of  the  act, 
is  protected  by  the  exemption  clause  above  referred  to. 

Giffard,  for  the  appellant.  The  decision  of  the  justices  in  this  case  was  clearly 
wrong.  There  was  no  evidence  before  them  to  justify  their  conclusion  that  the  ship 
in  question  was  a  dwelling-house,  or  a  shop  attached  to  a  dwelling-house,  so  as  to 
bring  the  case  within  the  exemption  contained  in  the  section  of  the  local  act  set  cut 
in  the  case.  [Williams,  J.  If  the  [239]  justices  had  found  that  the  respondent  and 
his  family  lived  on  board,  the  vessel  might  possibly  have  been  considered  for  some 
purposes  a  dwelling-house  :  but  nothing  of  the  sort  is  suggested  here.  Byles,  J.  To 
hold  that  a  ship  may  be  a  ;'shop  "  within  the  exemption  in  s.  25,  will  be  substantially 
to  destroy  the  toll;  for,  most  of  the  imports  into  Cardiff  must  necessarily  be  by 
ships.]     They  are  so. 

No  one  appeared  to  support  the  magistrates'  decision. 

Erle,  C.  J.  I  am  of  opinion  that  this  appeal  should  be  allowed.  I  would  presume 
most  strongly  in  favour  of  the  local  knowledge  of  the  persons  who  drew  this  case. 
But,  as  the  question  referred  to  us  is  without  any  detail  of  particulars,  but  is  a  mere 
question  whether  a  vessel  moored  to  a  wharf  on  the  old  canal  within  the  limits  of  the 
town  of  Cardiff,  nothing  being  found  as  to  the  way  in  which  it  is  used,  I  am  of 
opinion  that  we  can  do  no  otherwise  than  come  to  the  conclusion  that  the  justices 
have  taken  an  erroneous  view  of  the  act  of  parliament. 

The  rest  of  the  court  concurring, 

Decision  reversed  (in- 

[240]    George  Wiltshire,  Appellant;  John  Wii.lett,  Respondent. 

Nov.  18th,  1861. 

[S.  C.  31  L.  J.  M.  C.  8  ;  5  L.  T.  355  ;  10  W.  R.  44      See  Clayton  v.  Le  Roy, 

[1911]  2  K  B.  1043.] 

The  25th  section  of  the  Llandaff  and  Canton  District  Markets  Act,  1858  (21  &  22 
Vict.  c.  cv.)  enacts  that  every  person  who  shall  sell  or  expose  for  sale  at  any  place 
within  the  limits  of  the  act  (other  than  in  his  own  dvh  lling-kouse,  or  in  any  slup 
attached  to  and  being  part  of  iuuj  dwelling-house),  any  article  in  respect  of  which 
tolls  are  by  this  act  authorized  to  be  taken,  shall  incur  a  penalty  of  40s. — Held, 
that,  to  bring  it  within  the  exemption,  the  shop  need  not  be  attached  to  and  part 
of  the  dwelling-house  of  the  party  himself. — Held  also,  that  a  sale  by  auction  in  a 
"shop"  attached  to  and  being  part  of  any  dwelling-house  is  privileged. 

This  was  a  case  stated  pursuant  to  statute  20  &  21  Vict.  c.  43,  for  the  opinion  of 
this  court,  by  two  of  Her  Majesty's  justices  of  the  peace  for  the  borough  of  Cardiff, 
in  the  county  of  Glamorgan. 

At  a  petty  sessions  held  in  and  for  the  said  borough  on  the  23rd  of  August,  1861, 
the  respondent  appeared  before  the  justices  in  obedience  to  a  summons  charging  him 
with  having  on  the  9th  of  August  then  instant  unlawfully  exposed  for  sale  forty  sacks 
of  flour,  one  sack  of  toppings,  a  quantity  of  hams,  a  quantity  of  beef  and  pork,  and  a 
quantity  of  cheese,  in  certain  auction-rooms  in  High  Street,  in  the  said  borough,  and 
within  the  limits  of  the  Llandaff  and  Canton  District  Markets  Act,  1858. 

Section  25  of  the  said  act  enacts  that  "  every  person  who  shall  sell  or  expose  for 
sale  at  any  place  within  the  limits  of  this  act  (other  than  in  any  existing  market- 
place or  the  market-house  and  market-places  to  be  established  under  this  act,  or  in 
his  own  dwelling-house,  or  in  any  shop  attached  to  and  being  part  of  any  dwelling- 
house)  any  article  in  respect  of  which  tolls  are  by  this  act  authorized  to  be  taken, 
other  than  eggs,  butter,  and  fruit,  shall  forfeit  and  pay  to  the  company  any  sum  not 
exceeding  40s." 

The  town  of  Cardiff  is  within  the  limits  of  the  said  act.  The  sale  by  auction  by 
the  respondent  of  the  articles  and  at  the  place  and  time  mentioned  in  the  summons 

(u)  See  the  next  case. 
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was  proved  by  James  Holloway,   who  in   cross-examination   said:    "Mr.   Willett's 

auction  room  is  part  of  a  house, — a  regular  house, — no  one  lives  there  now  :  it  is  a 
dwelling-house." 

[241]  The  respondent  admitted  that  he  only  rented  the  shop,  and  no  other  part 
of  the  house. 

The  respondent  called  several  witnesses  :  but  the  only  one  who  gave  evidence 
material  to  the  grounds  of  the  determination  was  his  clerk,  Henry  .lones,  who,  after 
making  certain  statements  irrelevant  to  this  case,  said:  "The  premises  which  Mr. 
Willett  occupies  are  part  of  No.  5  High  Street,  which  is  a  dwelling-house  with  shop 
under  it :  the  upper  part  is  occupied  by  Mr.  Evans,  who  has  a  communication  with 
it  :  there  is  a  communication  down  stairs.  Mr.  Willett  occupies  the  shop."  On  cross- 
examination,  he  added  :  "  I  do  not  go  to  any  other  part  of  the  house  for  business." 

The  justices  were  of  opinion,  upon  these  facts,  that  the  sale  took  place  in  a  shop 
attached  to  and  being  part  of  a  dwelling,  and  so  within  the  exemption  contained  in 
the  section  of  the  company's  act  above  recited  ;  and  they  accordingly  dismissed  the 
charge. 

The  question  for  the  consideration  of  the  court  is,  whether  the  sale  in  question  is 
within  the  exemption  above  referred  to. 

Giffard,  for  the  appellant  (a).  In  The  Llandaff  and  Canton  District  Market  Company, 
App.,  Lyndon,  Reap.,  ante,  vol.  viii.,  p.  515,  it  was  held  that  a  sale  by  auction  of 
horses  by  A.,  a  licensed  auctioneer,  in  a  yard  attached  to  the  dwelling-house  of  13. 
within  the  district,  was  an  offence  within  the  act  of  parliament  now  [242]  in  question. 
But  that  case  is  not  quite  conclusive  of  the  present.  The  object  of  the  exemption 
contained  in  the  25th  section  of  the  act  was  the  protection  of  the  ordinary  traders  of 
the  district  against  the  company's  monopoly.  To  bring  a  shop  within  the  exemption, 
it  must  be  attached  to  and  form  part  of  a  dwelling-house  in  the  occupation  of  the 
person  claiming  the  exemption.  If  it  were  otherwise,  it  would  be  competent  to  any 
one  to  set  up  a  rival  market  on  a  small  scale  within  the  district.  [Erie,  C.  J.  The 
objects  of  the  act  of  parliament  were  to  get  the  highways  cleared  of  obstruction,  and 
to  have  all  marketable  commodities  carried  to  the  new  market-place  for  sale.  Are 
not  these  objects  attained  if  the  shop  is  in  any  dwelling-house'?  May  not  a  man  carry 
on  a  retail  trade  in  a  shop  in  and  being  part  of  a  dwelling-house  not  his  own,  and 
have  his  own  dwelling-place  elsewhere'?]  It  is  submitted  that  he  does  not  bring  him- 
self within  the  exemption  unless  the  dwelling-house  is  attached  to  and  part  of  his  own 
dwelling-house.  At  all  events,  an  auction-room  is  not  a  "shop"  within  the  meaning 
of  the  statute.  In  the  common  and  ordinary  acceptation  of  the  word,  a  shop  is  a 
room  or  building  in  which  goods  are  sold  by  retail.  Besides,  the  respondent  is  not 
the  seller  of  the  goods,  but  only  the  agent  of  the  seller,  and  therefore  he  cannot  be 
i'ii!  ii  led  to  the  benefit  of  the  exemption.  [Erie,  C.  J.  Would  not  a  man  who  sold 
goods  on  commission  in  a  shop  of  his  own  be  within  the  exemption  .'j  Possibly  he 
would  :  the  goods  might  in  a  certain  sense  be  said  to  lie  his  goods.  [Williams,  .1. 
An  auctioneer  may  maintain  an  action  for  goods  sold  and  delivered.] 

Waddy,  for  the  respondent.  The  words  of  the  exemption  arc, — "other  than  in 
any  existing  market-place,  or  the  market-house  and  market-places  to  be  [243]  estab- 
lished under  this  act,  or  ill  his  turn  dwelling-house,  or  in  any  shop  attached  to  and 
being  part  of  any  dwelling-house."  It  is  obvious  from  this  variation  in  the  language 
that  the  ad  did  lint  intend  to  limit  the  exemption  to  the  party's  own  dwelling-house. 
And  this  construction  is  confirmed  by  the  l.'ith  section  of  the  Markets  and  Pairs 
Clauses  Act,  1847  (10  .V  11  Vict.  c.  14),  which  is  incorporated  with  the  local  act, 
"except  so  far  as  the  same  shall  he  expressly  varied  thereby,"  and  which  enacts, 
"that,  after  the  market-place  is  opened   for  public  use,  every   person  other  than  a 

licensed    hawker  who   shall    sell    Of   expose  for  sale  ill    any  place  wit  hill    the    prescribed 

limits,  except  in  Ins  own  dwelling  hou  <  or  hop,  any  articles  in  respect  of  which  tolls  are 
by  the  special  aet  authorized  to  he  taken  in  the  market,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  40s." 

(a)  The  point  marked  for  argument  on  the  part  of  the  appellant  was  as  follows: — 

"That  a  sale  by  auction  under  the  circumstances  and  in  the  place  stated  in  the 

case  is  nut  protected  by  the  exemptions  from  penalties  created  by  the  25th  section  of 

the  Llandaff  and  Canton  District  .Markets  Act,  1858  (21  >V  22  Vict.  c.  cv.),  which,  it 

will  be  contended,  applies  to  ordinary  shopkeepers  carrying  on  business  as  shopkeepers." 
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Ekle,  C.  J.  Without  hearing  any  further  argument,  I  am  of  opinion  upon  the 
first  point  that  the  magistrates  were  right  in  holding  that,  to  entitle  the  party  to  the 
exemption  contained  in  the  25th  section  of  the  local  act,  it  is  enough  to  shew  that  the 
sale  took  place  in  a  shop  attached  to  and  being  part  of  a  dwelling-house,  whether  the 
party  who  sells  in  the  shop  dwells  in  the  dwelling-house  to  which  it  is  attached  or  of 
which  it  forms  part,  or  not.  The  loth  section  of  the  general  act  10  &  11  Vict.  c.  14, 
enacts  that,  "after  the  market-place  is  opened  for  public  use,  every  person  other 
than  a  licensed  hawker  who  shall  sell  or  expose  for  sale  in  any  place  within  the 
prescribed  limits,  except  in  his  own  dwelling-house  or  shop,  any  articles  in  respect 
of  which  tolls  are  by  the  special  act  authorized  to  be  taken  in  the  market,  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding  40s.  :  "  and  the  25th  section 
of  the  local  act  imposes  a  like  penalty  on  [244]  every  person  who  shall  sell  or  expose 
for  sale  at  any  place  within  the  limits  of  the  act  any  article  in  respect  of  which  tolls 
are  by  that  act  authorized  to  be  taken,  other  than  eggs,  butter,  and  fruit,  unless  he  so 
sells  or  exposes  for  sale  "  in  any  existing  market-place,  or  the  market-house  and  market- 
places to  be  established  under  that  act,  or  in  his  own  dwelling-house,  or  in  any  shop 
attached  to  and  being  part  of  any  dwelling-house."  It  appears  to  me  that  this  devia- 
tion from  the  language  of  the  general  act  shews  that  the  larger  exemption  was  inten- 
tionally introduced,  and  that  the  party  incurs  no  penalty  if  he  sells  in  a  shop  attached 
to  and  being  part  of  any  dwelling-house  within  the  district,  whether  it  be  his  own 
dwelling-house  or  not.  As  to  whether  or  not  an  auction-room  is  a  "  shop  "  the  magis- 
trates had  all  the  evidence  before  them  :  and,  though  the  facts  stated  are  not  sufficient 
to  raise  some  of  the  points  which  have  been  alluded  to,  I  see  nothing  to  warrant  them 
in  coming  to  the  conclusion  that  this  was  not  a  shop.  I  can  see  no  reason  why  a  man 
selling  goods  in  a  shop  may  not  sell  them  by  auction  or  on  commission  as  agent  for 
another;  more  especially  as  an  auctioneer  can  maintain  an  action  for  the  price  of 
goods  so  sold  by  him.  I  am  clearly  of  opinion  that  the  decision  of  the  magistrates 
was  right. 

Williams,  J.  I  am  of  the  same  opinion.  The  25th  section  of  the  Llandaff  and 
Canton  District  Markets  Act,  1858,  is  to  some  extent  declaratory  of  the  common  law. 
In  the  absence  of  a  custom,  the  owner  of  a  market  could  not  at  common  law  prevent 
the  owners  of  shops  in  the  town  from  selling  marketable  goods  in  their  shops  on 
market-days.  It  is  said  that,  to  entitle  a  tradesman  to  the  exemption  contained  in 
the  25th  section  of  the  local  act,  the  shop  in  which  the  articles  are  sold  or  exposed  for 
sale  must  be  attached  to  and  [245]  part  of  his  own  dwelling-house.  I  think,  for  the 
reasons  already  pointed  out  by  my  Lord,  that  the  language  of  the  section  does  not 
warrant  so  limited  a  construction:  the  words  are  "or  in  any  shop  attached  to  and 
being  part  of  any  dwelling-house"  («)•  It  is  by  no  means  an  uncommon  thing  for  a 
man  to  occupy  a  shop,  the  dwelling-house  to  which  it  is  attached  and  of  which  it  forms 
part  being  occupied  for  a  residence  by  another  person.  I  am  clearly  of  opinion  that 
the  magistrates  were  justified,  upon  the  evidence  before  them,  in  rinding  as  they  did, 

Byles,  J.  I  quite  agree  with  my  Lord  and  my  Brother  Williams  in  thinking  that 
the  conclusion  of  the  magistrates  in  this  case  was  right.  The  only  part  of  Mr. 
Giffard's  argument  which  at  all  pressed  me  was  his  criticism  on  the  word  "shop." 
But  both  the  common  law  and  the  general  act  for  the  regulation  of  markets  and  fairs, 
10  &  11  Vict.  c.  14,  treat  a  shop  as  a  privileged  place.  One  of  the  witnesses  calls  the 
place  in  question  here  a  shop :  and,  in  the  absence  of  evidence  to  the  contrary,  I 
cannot  say  that  it  was  not  a  shop.  If  it  was  a  shop,  the  mode  of  selling  therein  can- 
not deprive  it  of  the  ordinary  privilege  attached  to  a  shop.  My  judgment  is  therefore 
founded  mainly  upon  the  fact  that  upon  the  evidence  before  the  magistrates  the  place 
where  the  supposed  offence  was  committed  was  a  shop,  and  therefore  within  the 
exemption  contained  in  the  25th  section  of  the  Llandaff  and  Canton  District  Markets 
Act,  1858. 

Keating,  J.,  concurred. 

Appeal  dismissed,  with  costs. 

(<()  For  the  obvious  purpose  of  excluding  "sbed  or  stall." 
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[246]  William  Henry  Colbran,  Surveyor  to  and  on  behalf  of  the  Burnley 
Improvement  Commissioners,  Appellant;  James  Barnes,  Respondent.  Nov. 
18th,  1861. 

By  the  158th  section  of  the  Burnley  [mprovement  Act,  1854  (17  Viet,  c  l.wii.),  it  is 
enacted  that,  if  any  person  shall  build,  erect,  or  place  any  building,  creel  ion,  or 
thing  within  fifteen  feet  of  the  centre  of  the  bed  of  the  stream  of  the  Brun,  he  shall 
be  summoned  before  justices,  who  may  order  the  removal  of  the  obstruction,  and 
impose  a  penalty  on  the  offender.  —  In  1857,  a  flood  washed  away  the  bed  of  the 
river,  and,  in  1859,  the  respondent,  who  had  mills  or  works  adjoining,  and  was 
owner  of  the  land  on  both  sides  of  the  stream,  restored  the  bed  to  its  original  level 
by  laying  large  stones  across,  side  by  side,  without  any  cement  or  other  fastening  : 
— Held,  that  this  was  not  [a  "building,  erection,  or  thing,"  within  the  158th 
section,  and  therefore  that  the  justices  were  justified  in  declining  to  convict. 

At  a  petty  sessions  held  at  Burnley,  in  and  for  the  higher  division  of  the  hundred 
of  Blackburn,  in  the  county  of  Lancaster,  on  the  11th  of  February,  1861,  before  four 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  an  information  and 
complaint  preferred  by  William  Henry  Colbran,  the  surveyor  to  and  on  behalf  of  the 
Burnley  Improvement  Commissioners  (hereinafter  called  the  appellant),  against  James 
Barnes  (hereinafter  called  the  respondent)  under  the  158th  section  of  the  17  Vict, 
c.  lxvii.,  called  "The  Burnley  Improvement  Act,  1854,"  complaining  that  the  said  .James 
Barnes,  since  the  passing  of  "The  Burnley  Improvement  Act, -1854,"  to  wit,  on  the 
16th  of  June,  1854,  at  the  township  of  Burnley,  in  the  said  county,  did  build,  erect, 
and  place  a  certain  building,  erection,  and  thing,  to  wit,  a  weir  or  caul  within  fifteen 
feet  of  the  centre  of  the  bed  of  the  stream  of  the  Brun  there,  the  same  being  within 
the  limits  of  the  said  Burnley  Improvement  Act,  was  heard  and  determined  by  the 
justices,  the  said  parties  respectively  being  then  present;  and,  upon  such  hearing,  the 
justices  dismissed  the  information  and  complaint,  and  refused  to  grant  the  order  so 
applied  for. 

Upon  the  application  of  the  appellant,  the  following  case  was  stated  for  the  opinion 
of  the  court :  — 

Upon  the  hearing  of  the  said  information  and  complaint,  the  Queen's  printer's 
copy  of  "The  Burnley  Improvement  Act,  1854,"  was  given  in  evidence;  and  [247] 
proof  was  given  by  the  appellant,  and  the  fact  was  admitted  by  the  respondent,  that 
the  locus  in  quo  was  within  the  limits  prescribed  by  the  Burnley  Improvement  Act, 
1854  :  and  it  was  further  admitted  by  the  respondent  that  the  alleged  building, 
erection,  or  thing  so  complained  of  was  placed  in  the  bed  of  the  river  Brun  by  him  the 
said  James  Barnes,  the  respondent,  since  the  passing  of  the  said  act,  namely,  in  or 
about  September,  1859. 

It  was  proved  by  the  appellant  that  large  stones  of  considerable  size  anil  weight 
had  been,  about  the  last  named  period,  placed  by  the  respondent  in  the  bed  of  the 
said  river  or  stream,  extending  from  one  side  of  the  said  river  or  stream  to  the  other. 
Such  stones  were  not  placed  one  upon  another,  nor  cemented  together  cither  by  lime 
or  cement,  or  fastened  together  in  any  way,  but  only  rested  in  the  river  by  their  own 
weight,  side  by  side.  Upon  this  state  of  facts,  it  was  contended  by  the  counsel  who 
appeared  on  behalf  of  the  appellant,  that,  according  to  the  true  construction  of  the 
Burnley  Improvement  Act,  especially  the  150th  and  158th  sections  thereof,  it  was 
imperative  on  the  justices,  without  going  into  any  question  of  merits  or  damage,  to 
grant  an  order  under  the  158th  section,  requiring  the  respondent  to  remove  the 
alleged  building,  erection,  or  thing  within  a  certain  time,  not  exceeding  one'  month 
from  the  date  of  the  said  order ;  and  that  they  should  also  order  the  respondent  to 
pay  to  the  appellant  his  reasonable  costs,  to  be  ascertained  and  specified  as  directed 
by  tin:  L 58th  section  of  the  said  Burnley  [mprovement  Act. 

It  was  admitted  by  the  appellant  that  the  river  at  the  point  where  the  alleged 
building,  election,  or  thing  SO  complained  of  was  so  placed,  was  and  is  now  upwards 
of  thirty  feet  wide,  and  that  the  said  alleged  building,  erection,  or  thing  was  SO  placed 

as  aforesaid   [248]  about  September,   1859  ;  and  that  no  damage  is  d< to  the  drains 

or  sewers  emptying  themselves  into  the  said  river  above  the  said  alleged  building, 
erection,  and  thing. 

It  was  contended  by  the  attorney  on  the  part  of  the  respondent,     lirM,  that  the 
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information  and  complaint  ought  to  have  been  laid  and  made  within  six  calendar 
months  from  the  time  when  the  matter  of  such  complaint  and  information  arose,  that 
is  to  say,  when  the  stones  were  so  placed  as  aforesaid  in  the  bed  of  the  river,  in 
accordance  with  the  statute  11  &  12  Vict.  c.  43,  s.  11  (Jervis's  Act),  inasmuch  as  no 
time  is  limited  by  the  Burnley  Improvement  Act,  1854,  for  making  and  laying  such 
information  and  complaint:  and,  inasmuch  as  the  alleged  building,  erection,  or  thing 
was  so  placed  about  September,  1859,  the  respondent,  by  his  attorney,  contended 
that  the  information  and  complaint  ought  to  have  been  laid  and  made  within  six 
calendar  months  from  that  date. 

Secondly, — that  the  158th  section  of  the  Burnley  Improvement  Act  did  not  apply 
to  any  building,  erection,  or  thing  placed  in  the  bed  of  the  river  extending  from  one 
side  to  the  other;  but  that  the  said  158th  section  and  the  159th  section  of  the 
Burnley  Improvement  Act  were  intended  only  to  prevent  the  owners  of  land  on  either 
side  of  the  said  river  from  encroaching  from  the  sides  thereof  towards  the  centre  of  it, 
and  contracting  the  said  river  to  a  less  width  than  fifteen  feet  from  each  side  of  the 
river  to  its  centre,  or  thirty  feet  in  the  whole. 

Thirdly, — that  the  said  stones  so  laid  by  the  respondent  in  the  bed  of  the  river 
did  not  form  a  building,  erection,  or  thing  within  the  meaning  of  the  said  158th 
section  of  the  Burnley  Improvement  Act,  inasmuch  as  the  stones  were  not  built, 
erected,  or  placed  [249]  one  upon  another,  but  only  laid  down  in  the  bed  of  the  river, 
side  by  side. 

Fourthly, — that  the  respondent  had  a  right  to  so  place  the  said  stones,  because 
the  bed  of  the  river  belonged  to  him  ;  that  he  was  the  owner  of  the  land  on  each  side 
of  the  river  ;  and  that  he  had  a  right  to  take  the  water  to  his  mill  and  works  which 
were  erected  there  ;  that,  when  the  works  were  erected  in  1845,  the  bed  of  the  river 
was  two  feet  six  inches  higher  than  it  now  is ;  and  that  it  so  continued  until  August, 
1857,  when  a  great  flood  occurred,  and  tore  up  the  bed  of  the  river,  lowering  such 
bed  at  and  near  the  place  where  the  said  stones  are  so  placed  to  the  extent  of  two 
feet  six  inches,  thereby  preventing  the  water  flowing  into  the  respondent's  premises 
for  the  purposes  of  his  works;  and  that  all  that  the  respondent  had  done  was  to 
replace  the  bed  of  the  river  so  washed  away,  with  heavy  stones,  instead  of  gravel, 
which  would  have  been  again  washed  away,  in  order  that  the  water  might  run  into 
the  respondent's  goit  as  before  ;  and  that  the  said  stones  were  so  placed  as  to  be 
several  inches  below  what  had  been  the  bed  of  the  river  up  to  August,  1857,  the  time 
of  the  flood. 

It  was  then  proved  on  behalf  of  the  respondent,  that  the  respondent's  mill  and 
works  at  the  locus  in  quo  were  at  considerable  expense  erected  in  1845,  at  which 
period  the  bed  of  the  river  was  very  nearly  level, — that  he  erected  on  the  north  side 
of  the  river  a  wall ;  that,  in  such  wall,  he  placed  an  iron  grating  for  the  water  to  run 
through  into  a  goit  and  reservoir  in  respondent's  adjoining  land,  for  the  purpose  of 
admitting  water  to  the  mill ;  that  the  sill  or  bottom  of  such  iron  grating  was  nineteen 
inches  below  the  then  bed  of  the  river,  in  order  that  the  water  might  run  from  the 
river  into  the  goit  without  any  artificial  means  ;  and  that  the  water  did  so  run  into 
the  goit  by  simply  [250]  keeping  the  iron  grating  open,  and  for  that  purpose  hollowing 
out  a  little  a  small  portion  of  the  lied  of  the  river  close  to  such  iron  grating  for  the 
purpose  of  admitting  water  through  it  to  the  said  goit:  that,  about  the  month  of 
August,  1857,  whilst  the  respondent  was  erecting  a  shed  on  the  south  side  of  the 
river,  there  was  a  great  flood  in  the  said  river;  that  it  carried  away  the  soil  of  the 
bed  of  the  said  river  to  the  depth  of  about  eighteen  inches,  commencing  at  a  point 
about  six  feet  higher  up  the  stream  than  the  said  iron  grating  of  the  said  goit  (the 
said  stones  so  complained  of  as  aforesaid  being  below  the  said  iron  grating),  and  about 
three  feet  in  depth  at  and  immediately  below  the  place  where  the  said  stones  are 
placed ;  that,  in  consequence  of  the  said  carrying  away  of  the  said  soil,  the  water 
sank  considerably  below  the  sill  of  the  iron  grating  of  the  said  goit,  and  that  he,  the 
respondent,  was  therefore  unable  to  obtain  water  for  his  said  mill,  and  that  thereupon 
he  caused  a  quantity  of  loose  stones  and  gravel  to  be  placed  in  the  bed  of  the  said 
river,  so  as  to  replace  and  till  up  what  had  been  washed  away,  in  order  that  the  water 
might  again  run  into  the  goit  as  before  ;  that,  from  the  time  of  the  said  flood  in 
August,  1857,  to  September,  1859,  loose  stones  and  gravel  were  from  time  to  time 
placed  in  the  bed  of  the  river,  to  replace  such  as  had  been  and  were  continually  being 
washed  away  by  floods,  but  such  deposits  of  stones  and  gravel  did  not  raise  the  bed  of 
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the  river  higher  than  it  was  at  the  time  the  mill  was  built ;  that,  to  save  the  trouble  of 
having  to  go  into  the  water  continually  to  replace  such  loose  stones  and  gravel,  the 
present  large  ashlar  stones  were  put  in  the  bed  of  the  river  extending  from  one  side 
to  the  other,  but  in  such  manner  as  that  the  highest  surface  of  such  ashlar  stones  is 
several  inches  below  the  surface  of  the  bed  of  the  river  as  it  existed  before  and  up  to 
the  time  [251]  of  the  said  Hood  ;  that  the  said  ashlar  stones  are  simply  laid  level,  side 
by  side,  not  the  one  upon  another ;  that  they  are  not  fastened  either  with  cramps, 
lime,  cement,  or  any  other  thing ;  that  they  remain  there  by  their  own  weight ;  that, 
if  the  said  stones  had  not  been  so  placed,  the  bed  of  the  river  would  have  got  lower 
and  lower,  to  the  damage  of  the  foundations  of  the  respondent's  works  and  buildings  : 
and  that  there  now  is  a  considerable  fall  from  the  surface  of  the  stones  to  the  river 
below  them,  but  that  such  stones  did  not  and  do  not  raise  the  bed  of  the  river  and 
the  surface  of  the  water,  so  as  to  interfere  with  the  drainage  of  the  town  communicat- 
ing with  the  river. 

The  appellant  contended,  in  reply,  that  the  evidence  on  the  part  of  the  respondent 
was  sufficient  in  itself  to  prove  the  case  of  the  appellant,  and  moreover  that  the  effect 
of  placing  such  a  "thing"  as  aforesaid  across  the  river  must  in  the  natural  course  of 
events  prevent  the  scouring  of  the  river,  and  be  an  interruption  to  the  proper  How  of 
the  drainage  and  sewage  of  the  town. 

The  magistrates  were  of  opinion,  as  follows: — First,  with  regard  to  the  Hrst 
ground  of  contention  on  the  part  of  the  respondent,  they  were  of  opinion  that  the 
placing  of  the  stones,  if  an  oflence  at  all,  was  a  continuing  one ;  and  that  the  question 
could  now  be  gone  into  by  them,  notwithstanding  more  than  six  mouths  had  elapsed 
since  the  said  placing  of  the  stones. 

Secondly. — with  regard  to  the  second  ground  of  contention  on  the  part  of  the 
respondent,  they  were  of  opinion  that  the  158th  section  of  the  Burnley  Improvement 
Act  only  applied  to  a  building,  erection,  or  thing  built,  erected,  or  placed  so  as  to 
make  the  river  of  less  width  in  the  whole  than  thirty  feet,  or  so  as  to  make  the  river 
of  less  width  than  fifteen  feet  from  each  side  of  it  to  its  centre,  so  as  to  obstruct  the 
.'Uk'ii'iit  [252]  course  of  the  stream  by  raising  the  bed  above  its  original  level. 

Thirdly, — with  regard  to  the  third  ground  of  contention  on  the  part  of  the 
respondent,  they  were  of  opinion  that,  according  to  the  facts  proved,  what  had  been 
so  placed  in  the  bed  of  the  river  was  not  a  building,  erection,  or  thing  within  the 
meaning  of  the  158th  section,  inasmuch  as  the  said  stones  were  not  and  are  not  placed 
one  upon  another,  nor  are  fastened  or  cemented  together,  but  simply  lie  in  the  bed  of 
the  liver,  side  by  side,  by  their  own  weight. 

Fourthly, — with  regard  to  the  fourth  ground  of  contention  on  the  part  of  the 
respondent,  they  were  of  opinion  that  he  had,  under  the  facts  and  circumstances 
proved,  a  right  to  replace  the  bed  of  the  river  so  proved  to  have  been  washed  away, 
and  to  place  the  said  stones  in  the  then  bed  of  the  river  in  the  manner  and  for  the 
purposes  he  hail  done,  inasmuch  as  he  was  the  owner  of  the  bed  of  the  river,  and  the 
owner  of  land  and  buildings  on  each  side  of  it,  and  inasmuch  as  the  highest  part  of 
the  surface  of  such  stones  is  several  inches  below  the  bed  of  the  river  as  it  existed 
prior  to  1845,  and  down  to  August,  1857. 

Fifthly,— with  regard  to  the  contention  of  the  counsel  for  the  appellant  that  it 
was  imperative  upon  the  magistrates  to  grant  an  order  under  the  158th  section, 
requiring  the  respondent  to  remove  the  alleged  building,  erect  inn.  or  thing,  without 
going  into  any  question  of  merits  or  damage,  they  were  of  opinion  that  they  ought 
to  hear  all  the  facts  and  circumstances  of  the  ease,  and  to  allow  the  respondent  to 
shew  cause  why  such  alleged  building,  erection,  or  thing  should  nol   I"'  removed,  and 

that  it  was  not  imperative  upon   them   to  grant  an  order  without    going  into  the  fuels 

and  circumstances  of  the  case j  and  they  were  of  opinion  that  they  were  justified  in 

refusing  the  application  fir  an  [253]  order,  inasmuch  as  they  were  Satisfied  from  the 
said  several  grounds  of  contention  on  the  part  of  the  respondent  ili.it  the  alleged 
building,  erection,  or  thing  had  not  been  built  contrary  to  the  said   158th  section. 

And,  upon  all  the  facts  and  circumstances  proved,  and  upon  the  merits  of  the  case, 
and  for  the  several  reasons  above  stated,  the  magistrates  were  unanimous  in  refusing 
the  application  for  an  order  to  remove  the  alleged  building,  ereotion,  or  thing. 

The  questions  of  law  arising  upon  the  above  statement  for  bhe  opinion  of  the  court 
are  those  involved  in  the  first,  second,  third,  fourth,  and  fifth  points  lastly  mentioned, 

and  upon  which  the  magistrates  formed  their  opinions  as  Stated, 
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Whereupon  the  opinion  of  the  court  of  Common  Pleas  is  asked,  whether  or  not  the 
justices  were  correct  in  their  determination  as  firstly,  secondly,  thirdly,  fourthly,  and 
fifthly  thereinbefore  set  out,  and  as  to  what  further  should  be  done  or  ordered  in  the 
premises. 

Manisty,  Q.  ('.  (with  whom  was  Dwyer),  for  the  appellant  (a).  The  questions 
raised  for  the  consideration  of  the  court  upon  this  appeal  turn  mainly  upon  the  con- 
struction of  the  156th,  158th,  and  159th  sections  of  the  Burnley  Improvement  Act, 
1854  (17  Vict.  c.  lxvii.)'(a).  The  156th  section  enacts  "that  the  com-[254]  missioners 
may  cleanse  and  scour,  as  they  think  fit,  the  waterways  or  beds  and  courses  within 
the  town  of  the  Brun  and  the  Calder."  The  158th  section,— on  which  the  information 
is  laid, — enacts,  "that,  if  any  building,  erection,  or  thing  shall  have  been  built,  erected, 
or  placed  within  fifteen  feet  of  the  centre  of  the  bed  of  either  of  the  streams  of  the 
Brun  or  the  Calder  since  the  1st  of  January,  1854,  or  if  any  person,  by  himself  or 
others,  at  any  time  hereafter,  build,  erect,  or  place  any  building,  erection,  or  tiling 
within  such  fifteen  feet,  the  commissioners  shall  summon  such  person  to  appear  before 
two  justices,  to  shew  cause  why  such  building,  erection,  or  thing  should  not  be  removed  ; 
and  if  the  person  so  summoned  fail  to  appear  according  to  the  summons,  or  fail  to 
shew  to  the  satisfaction  of  the  justices  that  such  building,  erection,  or  thing  is  or  has 
not  been  built  contrary  to  this  enactment,  the  justices  by  writing  under  their  hands 
shall  order  such  person  to  remove  the  same  within  a  time  specified  in  the  order,  not 
exceeding  one  month  after  the  date  thereof,  and  shall  also  order  such  person  to  pay 
to  the  commissioners  their  reasonable  costs  therein  incurred,  such  costs  to  be  ascer- 
tained by  two  justices,  and  the  amount  thereof  to  be  specified  in  such  order;  and  if 
such  person  fail  to  obey  and  fully  carry  out  such  order,  every  such  person  so  failing 
shall  forfeit  not  exceeding  101.,  and  40s.  additional  for  every  day  during  which  such 
default  continues  :  and  the  commissioners  may,  if  they  think  fit,  and  without  pre- 
judice to  the  liability  of  such  person  to  such  penalties,  do  the  work  required  by  the 
order,  and  recover  the  expenses  as  damages."  And  the  159th  section  enacts  "that 
nothing  in  this  act  contained  shall  prevent  the  owners  of  the  lands  adjoining  the  said 
streams  from  arching  over  the  same  ;  provided  always  that  the  span  of  each  such  arch 
shall  not  be  of  a  less  width  than  [255]  thirty  feet."  The  question  is  whether  a  person 
who  has  placed  stones  in  the  bed  of  the  river  in  the  manner  set  forth  in  the  case,  from 
side  to  side,  can  be  said  not  to  have  built,  erected,  or  placed  a  building,  erection,  or 
thing  therein,  within  the  meaning  of  the  158th  section.  It  appears  that,  in  1857,  a 
violent  flood  occurred,  which  scoured  the  river  and  took  away  a  considerable  portion 
of  the  bed  of  the  stream.  That  state  of  things  continued  down  to  the  year  1859, 
when  the  defendant  did  the  act  complained  of.  The  stones  so  placed,  no  doubt,  are 
still  some  inches  below  what  was  the  level  of  the  bed  of  the  river  as  it  was  before  the 
flood  in  1857.  But  it  is  submitted  that  it  is  no  answer  for  the  respondent  to  say  that 
the  bed  of  the  liver  was  at  a  former  time  higher  than  at  the  time  of  the  committing 
of  the  illegal  act  complained  of.  [Byles,  J.  The  saving  clause,  s.  169,  is  not 
immaterial.  That  enacts,  that  "  nothing  in  this  act  contained  shall  in  any  wise 
diminish,  alter,  or  prejudicially  afi'ect  the  rights  and  interests  of  the  owners  of  the 
lands  adjoining  the  river  Brun  within  the  said  town."]  The  156th  section  enables 
the  commissioners  to  cleanse  and  scour  the  stream.  They  clearly  might,  therefore, 
remove  the  obstruction  placed  by  the  respondent  in  the  bed  of  the  river.  The  first 
point  urged  before  the  magistrates  on  the  part  of  the  respondent  was,  that  the 
information  and  complaint  ought  to  have  been  laid  within  six  calendar  months  from 
the  time  of  the  placing  of  the  building,  erection,  or  thing  in  the  bed  of  the  river. 
But  the  offence  with  which  the  respondent  is  charged  is  clearly  a  continuing  offence  : 
see  Jl'hitehoufe  v.  Fellcnres,  ante,  vol.  x.,  p.  765.  [Byles,  J.  If  the  court  should  be 
against  you  upon  the  construction  of  the  158th  section  of  the  act,  all  the  other  matters 
become  immaterial]     That  is  so. 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows  : — 

"That  the  placing  of  large  stones  by  the  respondent  in  and  across  the  River  Brun 
in  the  manner  stated  in  the  case,  was  contrary  to  the  provisions  of  the  158th  section 
of  the  Burnley  Improvement  Act,  1854  (17  Vict.  c.  lxvii.);  and  that  the  justices 
ought  to  have  granted  an  order  requiring  the  respondent  to  remove  them." 
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[256]  Welsby,  for  the  respondent  (a),  was  stopped  by  the  court. 

EbLK,  C.  J.  I  am  of  opinion  that  the  justices  in  this  case  came  to  a  right  con- 
clusion. The  information  was  laid  under  the  158th  section  of  the  Burnley  Improve- 
ment Act,  1854,  17  Vict.  c.  lxvii.,  which  enacts,  that,  "if  any  building,  erection,  or 
thing  shall  have  been  built,  erected,  or  placed  within  fifteen  feet  of  the  centre  of  the 
bed  of  the  river  Brun  since  the  1st  of  January,  1854,  or  if  any  person,  by  himself  or 
others,  at  any  time  hereafter,  build,  erect,  or  place  any  building,  erection,  or  thing 
within  such  fifteen  feet,  the  commissioners  shall  summon  such  person  to  appear  before 
[257]  two  justices,  to  shew  cause  why  such  building,  erection,  or  thing  should  not  lie 
removed,"  &c.  The  respondent  is  shewn  to  have  placed  certain  ashlar  stones  from 
side  to  side  across  the  bed  of  the  river,  but  not  so  as  to  raise  it  beyond  the  original 
level  of  the  river's  bed.  The  justices  were  of  opinion  that,  according  to  the  facts 
proved,  what  had  been  so  placed  in  the  bed  of  the  river  was  not  a  building,  erection, 
or  thing  within  the  meaning  of  the  158th  section,  inasmuch  as  the  said  stones  were 
not  placed  one  upon  another,  nor  fastened  or  cemented  together,  but  simply  lay  in 
the  bed  of  the  river,  side  by  side,  by  their  own  weight, — taking  into  account  that  the 
respondent  was  the  owner  of  the  land  on  both  sides  of  the  stream,  and  had  mills  and 
works  adjusted  to  the  ordinary  level  of  the  bed  of  the  river  in  1854,  when  the  act  of 
parliament  in  question  passed.  There  is  nothing  to  shew  that  any  alteration  took 
place  until  the  time  of  the  Hood  in  1857  which  considerably  deepened  the  bed  of  the 
river.  The  respondent  in  1859  placed  the  ashlar  stones  across  the  bottom,  doing  no 
more  than  make  a  partial  restoration  of  the  bed  of  the  river  which  the  flood  of  1857 
hail  washed  away.  Are  these  stones  so  placed  a  building,  erection,  or  thing  within 
the  meaning  of  the  158th  section  ?  It  appears  to  me  that,  although  the  words  are 
capable  of  that  construction,  it  would  be  entirely  contrary  to  the  whole  purview  and 
intention  of  the  legislature  so  to  hold.  The  157th  section  is  framed  for  the  purpose 
of  enabling  the  commissioners  to  keep  the  water  of  the  river  Brun  pure  and  free  from 
pollution  :  and  the  object  of  the  158th  was  to  keep  the  river  free  from  obstruction. 
And,  though  by  the  156th  section  the  commissioners  were  impowered  to  cleanse  and 
scour,  the}'  were  not  to  deepen  the  bed  of  the  stream  so  as  to  aft'ect  the  rights  of  the 
riparian  proprietors.  It  seems  to  me  [258]  that  the  placing  of  these  stones  for  the 
mere  purpose  of  restoring  the  bed  of  the  river  to  its  former  level,  and  to  make  it 
more  permanent,  without  at  all  affecting  the  rights  of  any  other  of  the  adjoining 
owners,  was  no  violation  of  the  158th  section.  I  therefore  think  the  justices  put 
a  correct  construction  upon  the  intention  of  the  legislature  to  be  gathered  from  the 
language  of  the  158th  section,  coupled  with  the  state  of  things  at  the  time  of  the 
passing  of  the  statute. 

The  rest  of  the  court  concurring, 

Judgment  for  the  respondent. 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows : — 

"  1.  That  the  information  and  complaint  ought  to  have  been  laid  within  six  months 
from  the  time  when  the  'erection,  building,  or  thing'  in  question  was  'built,  erected, 
and  placed  '  in  the  river,  viz.  in  September,  L859  : 

"2.  That  the  158th  section  of  the  Burnley  Improvement  Act,  1851,  docs  not  apply 
tn  a  'building,  erection,  or  thing'  erected  or  placed  across  the  bed  of  the  river  from 
the  one  side  to  the  other  side  thereof,  as  in  this  case  : 

"3.  That  what  was  so  placed  in  the  river  by  the  respondent,  as  stated  in  the  case, 
was  nut  nor  is  a  'building,  erection,  or  thing'  within  the  meaning  of  the  said  I58lh 
section  : 

"4.  That,  under  the  facts  and  circumstances  proved  before  the  justices,  as  stated 
in  the  case,  the  respondent  acted  lawfully  and  rightfully  in  placing  the  stones  in  the 
bed  of  the  river,  as  proved  to  have  been  done  by  him  in  September,  L859  ;  and  that 
the  doing  so,  or  continuing  the  same  so  placed,  constituted  no  offence  against  the  said 
1 58th  section  : 

"5.   That  the  justices  were  right  in  hearing  all   the  facts  and  circumstances  of   the 

ca  e    thai  ii  was  not  imperative  on  them  to  grant  an  order  for  the  removal  of  the 

alleged  'building,  election,    oi    thine,'  as   Contended    on    behalf   of    the   appellant  ;   and 
that  they  were  right  in  refusing  to  grant  such  order." 
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Wright  and  Another  r.  Daniel  Leonard  and  Elizabeth,  his  "Wife. 

July  8th,  1861. 

[S.  C.  30  L.  J.  C.  P.  365;  5  L.  T.  110;  8  Jur.  N.  S.  415.     See  Bartktt  v.  7/7//,, 
1862,  1  B.  &  S.  842  ;  Earle  v.  Kingscote,  [1900]  1  Ch.  203  ;  [1900]  2  Ch.  585.] 

Iu  an  action  for  the  false  and  fraudulent  representation  of  a  married  woman,  that 
certain  acceptances  were  the  acceptances  of  her  husband,  wherein'  the  plaintiff's 
were  induced  to  discount  them,  and  sustained  loss  through  their  turning  out  to  be 
forgeries: — Held,  by  AVilliams,  J.,  and  Willes,  J.,  that  the  husband  was  properly 
joined  as  a  defendant :— fHeld,  by  Erie,  C.  J.,  and  Byles,  J.,  that  he  was  not, — the 
false  representation  being  id  substance  a  warranty  of  a  debt,  and  so  in  the  nature 
of  a  contract. 

This  was  an  action  for  a  false  representation  by  the  female  defendant. 

The  declaration,  after  stating  that  one  James  Jones  Salt  was  possessed  of  certain 
bills  of  exchange  therein  described,  and  being  three  in  number,  and  respectively 
drawn  by  the  said  James  Jones  Salt,  and  directed  to  the  defendant  Daniel  Leonard, 
averred  that  the  said  bills  of  exchange  purported  to  be  accepted  by  t>e  said  Daniel 
Leonard,  and  that  the  said  James  Jones  Salt,  being  possessed  of  the  said  bills  so 
purporting  to  be  accepted  as  aforesaid,  and  before  they  respectively  became  due  and 
payable,  applied  to  the  plaintiffs  to  discount  the  said  bills  for  him  the  said  James 
Jones  [259]  Salt  ;  and,  further,  that  the  said  Elizabeth,  being  desirous  that  the 
plaintiffs  should  discount  the  said  bills  as  aforesaid,  and  wrongfully  and  injuriously 
intending  to  deceive  and  defraud  the  plaintiffs  in  that  behalf,  then  falsely,  fraudu- 
lently, and  deceitfully  represented  and  asserted  to  the  plaintiff's  that  the  said  bills  of 
exchange  so  purporting  to  be  accepted  by  the  said  Daniel  Leonard  as  aforesaid  were 
in  truth  and  in  fact  accepted  by  him,  and  that  he  was  liable  thereon  ;  and  that  there- 
upon the  plaintiff's,  confiding  in  the  said  representation  and  assertion  of  the  said 
Elizabeth,  then  discounted  the  said  bills,  and  advanced  to  the  said  James  Jones  Salt 
the  sum  of  5001.  for  the  same  ;  and  the  said  James  Jones  Salt  then  indorsed  and 
delivered  the  said  bills  purporting  to  be  so  accepted  as  aforesaid  to  the  plaintiff's; 
whereas,  in  truth  and  in  fact,  the  said  bills  were  not  accepted  by  the  said  Daniel 
Leonard  or  by  any  person  with  his  authority  or  consent,  and  the  said  Daniel  Leonard 
was  not  liable  on  the  same,  and  had  refused  to  acknowledge  or  pay  the  same,  or  to  be 
bound  thereby  ;  and  the  said  bills  became  due  and  payable  before  the  commencement 
of  this  action  :  Averment  that  the  plaintiffs  had  done  and  performed  all  conditions 
precedent,  and  that  all  necessary  times  had  elapsed  to  entitle  them  to  maintain 
the  action. 

Fourth  plea,  that  the  said  Elizabeth,  at  the  time  of  making  the  alleged  representa- 
tion and  assertion,  was  the  wife  of  the  defendant  Daniel. 

To  this  plea  the  plaintiff's  demurred,  the  grounds  of  demurrer  stated  in  the  margin 
being,  "that  a  married  woman  who  makes  a  false  and  fraudulent  representation  as  in 
the  declaration  mentioned,  is  liable  in  damages  for  the  same  ;  also  that  the  plea  neither 
traverses  the  declaration  nor  confesses  and  avoids  it,  but  merely  reiterates  what  is 
averred  in  the  declaration."     Joinder. 

[260]  J.  H.  Hodson,  in  support  of  the  demurrer  (a).  The  plea  is  bad  :  it  neither 
traverses  nor  confesses  and  avoids  any  material  allegation  in  the  declaration. 
[Erie,  C.  J.  The  real  question  will  be  whether  the  declaration  discloses  a  cause  of 
action.]  Although  a  married  woman  is  not  liable  on  a  contract  made  by  her  during 
coverture,  she  clearly  is  liable  for  a  tort  committed  by  her:  The  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst  nw!  Wife,  9  Exch.  422.  In  that  case  the  wife  was  held 
not  to  be  liable,  because  "  the  fraud  was  directly  connected  with  the  contract  with 
the  wife,  and  was  the  means  of  effecting  it,  and  parcel  of  the  same  transaction." 
Here,  there  was  no  contract  with  the  wife,  but  a  mere  fraudulent  statement  of  that 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff's  were  as  follows  : — 
"  1.  That  the  plea  neither  traverses  the  declaration  nor  confesses  and  avoids  it  ; 
"  2.  That  the  defendants  are  responsible  in  respect  of  the  false  representation  of 

the  female  defendant  disclosed  in  the  declaration,  though  the  same  were  made  by  her 

during  her  coverture." 
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which  was  not  true.  The  fraud  is  the  foundation  of  the  action.  In  Foster  v.  Charles 
6  Bingh.  396,  402,  4  M.  &  P.  61,  which  was  an  action  for  a  false  representation  as  to 
the  character  of  an  agent  about  to  be  employed  by  the  plaintiff,  Tindal,  C.  J.,  says  : 
"  It  has  been  urged  that  it  is  not  sufficient  to  shew  that  a  representation  on  which 
a  plaintiff  has  acted  was  false  within  the  knowledge  of  the  defendant,  and  that  damage 
has  ensued  to  the  plaintiff,  but  that  the  plaintiff  must  also  shew  the  motive  which 
actuated  the  defendant.  I  am  not  aware  of  any  authority  for  such  a  position,  nor 
that  it  can  be  material  what  the  motive  was.  The  law  will  infer  an  improper  motive, 
if  what  the  defendant  says  is  false  within  his  own  knowledge,  and  is  the  occasion  of 
damage  to  the  plaintiff."  It  is  [261]  clear,  therefore,  that,  in  order  to  sustain  this 
declaration,  the  plaintiffs  must  prove  fraud. 

Gray,  contra  (a).  There  is  no  authority  to  shew  that  husband  and  wife  can  be 
made  liable  on  such  a  representation  as  this,  which  it  was  at  the  option  of  the  plaintiffs 
to  act  upon  or  not.  In  The  Liverpool  Adelphi  Loan  Association  v.  Fairhurst,  it  happened 
that  the  alleged  representation  was  connected  with  the  contract  made  by  the  wife  : 
but  the  case  is  rather  an  authority  in  favour  of  the  defendants.  In  the  course  of  the 
argument  there,  Aldersou,  B.,  says  :  "  It  seems  to  me  that  the  torts  of  the  wife  for 
which  the  husband  is  to  be  considered  as  responsible  are  those  only  which  are  purely 
torts,  that  is  to  say,  such  as  are  in  no  way  connected  with  a  contract."  And  the 
argument  of  Mr.  Hill  in  reply  puts  it  quite  independently  of  the  contract  being  that 
of  the  wife.  "The  true  rule,"  he  says,  "appears  to  be  that  which  has  been  suggested 
by  the  court,  namely,  that,  where  the  husband  is  liable  for  the  torts  of  his  wife,  the 
tort  upon  which  such  liability  is  founded  must  be  a  tort  simpliciter,  and  not  one 
which  is  either  founded  upon  or  connected  with  a  contract.  Where  the  wife  makes 
a  representation  which  is  in  fact  false,  and  fraudulently  made  to  her  knowledge,  to 
a  third  party,  who  by  [262]  giving  credence  to  it  is  thereby  induced  to  enter  into  a 
contract,  the  husband  is  not  liable  for  that  tort,  but  the  party  who  believes  a  repre- 
sentation so  made  must  bear  the  consequences  of  his  own  credulity."  The  husband  is 
liable  for  a  trespass  committed  by  his  wife,  or  for  slander  uttered  by  her,  but  not  for 
her  representations.  In  Cooper  v.  Withain,  1  Levinz,  247,  1  Sid.  375,  2  Keble,  399, 
in  case  against  the  husband  and  wife,  for  that  she,  being  covert,  affirmed  herself  to  be 
sole,  and  requested  the  plaintiff  to  marry  her,  laying  it  to  be  done  maliciously,  with 
intent  to  deceive  him,  whereupon  he  married  her,  &c, — after  verdict  for  the  plaintiff 
on  not  guilty,  it  was  moved  in  arrest  of  judgment  that  the  action  does  not  lie,  for  the 
wife  cannot  by  any  contract  or  agreement  charge  the  husband,  and,  if  he  should  be 
charged  here,  it  would  be  by  the  wife's  contract  with  the  plaintiff  to  marry  him  ;  lint 
for  trespass  or  words  she  might  charge  the  husband,  for  that  she  might  do  without 
assent  of  the  husband  or  any  other,  and,  if  damage  ensue  thereupon,  it  ought  to  be 
recompensed  by  somebody,  and  no  other  can  do  that  but  the  husband  ;  but  this  marriage 
could  not  be  made  without  the  assent  and  contract  of  the  plaintiff  himself,  and  there- 
fore it  shall  not  charge  the  husband  :  and  so  held  the  court,  and  gave  judgment  for 
the  defendant.  The  court  of  Exchequer,  in  The  Lira-pool  Adelphi  Loan  Association  v. 
Fairhurst,  put  the  case  of  an  infant  upon  the  same  footing  as  that  of  a  wife:  and  in 
Johnson  v.  Pie  (or  Pye),  1  Levinz,  169,  1  Sid.  258,  1  Keble,  905,  913,  an  infant  was 
held  not  liable  for  a  fraudulent  representation  that  he  was  of  full  age,  whereby  the 
plaintiff  was  induced  to  contract  with  him.  This  case  is  referred  to  in  Bacon's  Abridg- 
ment, Baron  and  Feme  (Ci.).  In  Bacon,  Infancy  and  Age  (H.),  pi.  10,  it  is  said  that 
"  neither  an  infant  nor  feme  covert  can  be  guilty  of  a  forcible  entry  or  disseisin  by 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"1.  That  the  declaration  in  substance  alleges  a  warranty  or  contract  by  a  married 
woman,  and  she  is  not  liable  thereon,  notwithstanding  snch  warranty  was  made 
fraudulently  i 

"2.  That  a  married  woman  is  not  liable  on  such  a  representation  or  assertion  as 
set  out  in  the  declaration  : 

"3.  That  it  does  not  appear  that  the  female  defendant  knew  that  the  representa- 
tion or  assertion  was  false  : 

"4.  That  it  tines  nut  appear  that  it  was  entirely  false,  nor  that  a.  material  part  of 
it  was  false." 
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barely  com-[263]-manding  one  or  by  assenting  to  one  to  their  use,  because  every  such 
command  or  assent  by  persons  under  these  incapacities  is  void ;  but  an  actual  entry 
by  an  infant  into  another's  freehold  gains  the  possession,  and  makes  him  disseisor  as 
well  as  it  does  a  feme  covert."  Again,  pi.  16, — "Infants  are  liable  for  torts  and 
injuries  of  a  private  nature  ;  but,  if  an  infant  affirming  himself  to  be  of  age,  borrows 
1001.  and  gives  his  bond  for  it,  and,  being  sued  upon  the  bond,  avoids  it  by  reason  of 
his  nonage,  yet  no  action  lies  against  him  for  the  deceit;  for,  though  infants  shall  be 
bound  by  actual  torts,  as  trespass,  &c,  which  are  vi  et  armis,  yet  they  shall  not  for 
those  that  sound  in  deceit ;  for,  if  they  should,  all  the  infants  in  England  might  be 
ruined."  No  case  has  been  or  can  be  cited  where  a  married  woman  has  been  held 
liable  for  a  mere  representation.  The  same  reasons  which  prevent  a  husband  from 
being  liable  for  the  contracts  of  the  wife  during  coverture,  should  equally  prevent  his 
being  held  responsible  for  a  false  representation  made  by  her.  [Willes,  J.  In  Ex 
parte  the  Unity  Joint-Slock  Mutual  Banking  Association,  In  re  Kmg,  3  De  Gex  &  Jones,  63, 
where  an  infant  had  obtained  a  loan  on  a  representation,  which  he  knew  to  be  false, 
that  he  was  of  age,  it  was  held  by  the  Lords  Justices  that  a  proof  for  the  loan  was 
properly  admitted  in  bankruptcy.]  There  can  be  no  doubt  as  to  the  equity  :  here, 
the  question  is  one  of  legal  liability.  Johnson  v.  Pye  has  been  frequently  recognized, 
and  indeed  was  cited  in  the  case  last  referred  to. 

Hodgson,  in  reply.  All  the  authorities  cited  tend  to  confirm  the  judgment  of  the 
court  of  Exchequer  in  The  Liverpool  Adelphi  Loan  Association  v.  Fairhwrst.  No  sensible 
distinction  can  be  pointed  out  between  the  case  of  a  false  representation  by  the  wife 
and  [264]  slander.  [Willes  .1.  The  husband  would  not  be  liable  for  the  price  of  a 
diamond  necklace  bought  by  the  wife  unsuited  to  her  husband's  degree  :  but  he  would 
be  liable  in  trover  for  the  taking  it  away.]  In  Catterall  v.  Kenyon  and  Wife,  3  Q.  B. 
310,  2  Gale  &  D.  545,  bailiffs  charged  to  execute  process  against  the  goods  of  J.  S., 
wrongfully  took  the  plaintiff's  cattle  in  execution,  and  lodged  them  in  the  stable  of  an 
inn  kept  by  the  defendant  K.  The  plaintiff  demanded  them  of  the  defendant's  wife, 
he  being  absent:  the  wife  said  she  would  consider,  and  make  inquiry;  and,  on  a 
subsequent  demand,  told  the  plaintiff  that  she  was  indemnified  by  the  attorney  who 
had  issued  the  process,  and  that  the  plaintiff  need  not  apply  again.  The  cattle  were 
detained,  and  sold  under  the  execution,  K.  continuing  absent  during  the  whole  trans- 
action. In  trover  against  K.  and  his  wife,  it  was  held  that  the  above  facts  were 
evidence  on  which  a  jury  might  find  a  conversion  by  the  wife,  for  which  trover  lay 
against  both  defendants. 

Cur.  adv.  vult. 

The  court  being  equally  divided  in  opinion,  the  judges  proceeded  to  deliver  their 
judgments  seriatim,  as  follows  : — 

Byles,  J.     I  am  of  opinion  that  our  judgment  should  be  for  the  defendants. 

The  record  shews  that  the  female  defendant,  a  married  woman,  fraudulently 
represented  to  the  plaintiffs  that  certain  acceptances  were  the  acceptances  of  her 
husband,  and  thus  the  plaintiff,  relying  on  those  representations,  was  thereby  induced 
to  advance  money  on  the  bills  to  one  Salt,  the  drawer. 

The  law  is  settled  that  a  married  woman  is  liable  with  her  husband  for  her  torts, 
but  that,  on  the  other  [265]  hand,  she  is  not  liable  on  her  contracts  made  during 
coverture.  The  law  is  the  same  as  to  infants  :  they  are  liable  for  their  torts,  but  not 
(with  certain  exceptions)  on  their  contracts.  There  is  a  class  of  intermediate  cases, 
partaking  partly  of  the  nature  of  contracts  and  partly  of  the  nature  of  torts,  in  which 
the  question  arises  to  which  category  they  are  to  be  referred. 

It  is  not  easy  to  lay  down  any  general  rule  on  the  subject :  but  I  conceive  that,  at 
all  events,  misrepresentations  on  the  faith  of  which  the  plaintiff  has  acted,  and  which 
might  have  been  treated  by  him  as  contracts  or  warranties,  are  not  binding  on  the 
feme  covert  or  the  infant ;  for,  if  they  were  binding,  then  the  protection  which  the 
law  throws  over  married  women  end  infants  would  be  in  great  measure  withdrawn. 
Thus,  a  misrepresentation  by  an  infant  that  he  is  of  full  age  (Johnson  v.  Pye,  1  Levinz, 
169,  1  Sid.  258,  1  Keble,  905,  913),  or  a  false  statement  by  a  married  woman  that  she 
is  discovert  (Cooper  v.  Witham,  1  Levinz,  247,  1  Sid.  375,  2  Keble,  390,  Cannam  v. 
Former,  3  Exch.  698),  are  no  ground  of  action. 

In  America,  there  have  been  a  great  number  of  decisions  to  the  effect  that  an 
infant  is  not  liable  for  fraud,  in  cases  where  a  contract  is  in  substance  the  ground  of 
action,  or  where  it  is  contained  in  a  contract  which  he  is  not  capable  of  making :  see 
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Wilt  v.  Welsh,  <i  Watts,  9,  Brmvn  v.  Durham,  1  Root,  273,  Wallace  v.  Morse,  5  Hill, 
391,  Morrill  v.  Aden,  19  Vermont,  505. 

And  it  should  seem  that  the  law  is  the  same  in  cases  where  there  may  be  other 
objections  to  the  validity  of  the  contract  besides  the  disability  of  the  infant  or  married 
woman  ;  such,  for  example,  as  the  absence  of  consideration  :  for,  otherwise,  an  infant 
or  a  married  woman  might  be  liable  where  they  have  received  no  consideration,  and 
not  liable  where  they  have  received  consideration. 

[266]  The  cases  in  which  a  married  woman  is  liable  for  defamatory  words  are 
obviously  distinguishable  from  cases  in  which  she  is  sought  to  be  made  liable  in  an 
action  ex  contractu  or  ex  quasi  contractu.  In  the  case  of  defamatory  words,  there  is 
not  only  no  contract  or  semblance  of  a  contract  on  the  part  of  the  married  woman 
herself,  but  thera  is  no  agreement  or  assent  express  or  implied  on  the  part  of  the 
plaintiff.  This  distinction  is  indicated  somewhat  obscurely  in  the  case  of  Cooper  v. 
William  as  reported  in  Levinz. 

In  the  present  case,  the  representation  on  which  it  is  sought  to  charge  the  husband 
and  wife  seems  to  me  to  be  in  the  nature  of  a  warranty.  But,  for  the  reasons  above 
given,  it  does  not  appear  to  me  necessary  to  decide  whether  on  such  a  warranty  as  is 
described  in  the  declaration,  an  action  might  be  brought,  independently  of  the  objection 
of  coverture. 

Willes,  J.,  delivered  the  joint  judgment  of  Williams,  J.,  and  himself : — 

In  this  case  husband  and  wife  are  sued  for  a  false  and  fraudulent  representation 
by  the  wife  to  the  plaintiffs  that  the  acceptance  on  bills  of  exchange  offered  to  them 
for  discount  by  one  Salt  was  of  the  hand-writing  of  the  husband,  whereby  the  plaintiffs 
were  induced  to  advance  money  to  Salt  by  way  of  discount  of  the  bills,  which  was  lost 
by  reason  of  the  acceptances  being  forgeries. 

The  question  is,  whether  these  facts  constitute  a  cause  of  action  against  the  husband 
and  wife.  We  are  of  opinion  that  they  do.  As  a  general  rule,  a  married  woman  is 
answerable  for  her  wrongful  acts,  including  frauds,  and  she  may  be  sued  in  respect  of 
such  acts  jointly  with  her  husband,  or  separately  if  she  survives  him.  The  liability  is 
hers,  though,  living  with  the  husband,  it  must  be  enforced  in  an  action  against  her 
and  him,  which,  to  charge  him,  must  be  brought  to  a  eon-[267]-clusion  during  their 
joint  lives.  Inasmuch,  however,  as  she  is  not  liable  upon  her  contracts,  the  common 
law,  in  order  effectually  to  prevent  her  being  indirectly  made  so  liable  under  colour 
of  a  wrong,  exempts  her  from  liability  even  for  fraud,  where  it  is  "directly  connected 
with  the  contract  with  the  wife,  and  is  the  means  of  effecting  it,  and  parcel  of  the  same 
transaction."  Such  was  the  decision  of  the  court  of  Exchequer  in  The  Liverpool  Aa\  Iphi 
Loan  Association  v.  Fairhurst,  9  Exch.  422,  429.  This  is  the  extreme  length  to  which 
the  exemption  has  been  carried  in  any  decided  case ;  and  we  do  not  consider  ourselves 
entitled,  upon  grounds  of  supposed  policy  only,  to  infringe  further  upon  the  general 
rule  of  law. 

We  ought  also  to  add  that  the  exception,  in  favour  of  fraud  accompanying  a  con- 
ti.nl,  does  not,  so  far-  as  wo  have  been  able  to  discover,  exist  in  the  civil  law,  nor  in 
the  law  administered  in  the  court  of  Chancery,  nor  in  that  of  Scotland, — which  may  be 
thought  to  shew  that  it  is  not  founded  in  any  general  principle,  and  therefore  not  to  be 
enlarged.  For  the  civil  law  as  to  minor's,  see  •'!  Savigny's  Roman  Law,  cap.  iii.,  gcviii., 
p.  33  of  French  edition  ;  Mackledey,  translation  of  1st  part,  222.  For  the  Scotch  law 
as  to  infants,  see  1  Bell's  Com.  18.  For'  the  law  of  Chancery  as  to  infants,  see  Stikt  mam 
v.  Dawson,  1  l)e  (lex  &  Sm.  90;  Ex  parte  Unity  Bamk  Association, 3  De  Cex  &  Jones,  63. 
For  the  Scotch  law  as  to  married  women,  see  1  Bell's  Com.  by  Shaw,  6th  edit.  679  : 
for-  the  doctrine  in  Chancery,  sec  r<iu</h(iit  v.  Vanderstegen,  '■>  Drewry,  165,  369 
27  Law  .1.,  Ch.  7'.):;. 

The  present  case  falls  within  that  general  rale,  there  having  been,  if  the  declaration 
truly  state-  the  Lets,  no  contract  with  the  wife.  In  the  event  of  her  evidence  shewing 
a  contract  in  the  course  of  entering  into  which  the  alleged  misrepresentation  was 
made,   [2C8]    the    question    will   then   arise   upon   the    facts,    under'   the  general    issue, 

whether  such  a  fraud  is  shewn  as  falls  within  the  rule  or  the  exception.  For  the 
pre  cut,  seeing  that  liability  for-  a  naked  fraud,  not  accompanying  a  contract,  is  in 
question,  we  think  there  should  be  judgment  for  the  plaint  ills. 

Erle,  ( '.  .1.  rjpon  this  demurrer  the  question  is  raised  whether  a  husband  is 
answerable  for-  t  lie  alleged  false  represental  ion  made  by  his  wife  :  and  I  am  of  opinion 
that  he  is  not.     The  law  makes   him  answerable   for  wrongs  done   by  his  wife  to  the 
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property,  person,  or  character  of  another,  but  not  answerable  for  contracts  made  by 
his  wife.  It  seems  to  me  that  a  false  representation  by  which  credit  is  obtained  is  in 
its  nature  more  fit  to  be  classed  with  contracts  than  with  wrongs.  It  is  in  substance 
a  warranty  of  a  debt,  and  so  a  contract.  The  liability  is  created  by  the  words  of  the 
wife,  amounting  to  a  contract  or  guarantee,  to  which  are  to  be  added  an  intention  on 
her  part  to  deceive  and  a  deception  effected  on  the  plaintiff.  But,  in  substance,  she 
becomes  a  guarantor  for  a  third  party,  and  makes  a  contract  for  which  in  the  form  of 
contract  the  husband  is  not  answerable. 

The  nearest  authority  on  the  point  is  in  favour  of  the  defendant ;  for,  in  The 
Liverpool  Adelphi  Loan  Association  v.  Fairhv/rst,  9  Exch.  422,  it  was  held  that  the 
husband  is  not  answerable  for  a  false  representation  made  by  his  wife  in  connection 
with  a  contract  made  by  her.  It  is  there  decided  that  he  is  to  be  exempt  from 
responsibility  for  the  false  representation  so  made.  I  see  no  reason  for  holding  that 
the  exemption  should  be  limited  to  the  particular  case  there  in  question.  I  see  no 
reason  why  the  addition  of  a  breach  of  contract  to  a  false  representation  should  create 
the  exemption. 

One  reason  assigned  in  argument  for  the  exemption  [269]  was,  that  the  damage 
arises  from  the  credulity  of  the  plaintiff,  who  chooses  to  trust  the  wife  :  but  that  reason 
would  exempt  the  husband  in  respect  of  all  false  representations  made  by  the  wife. 

I  would  further  observe  that  liability  for  false  representations  which  are  uncon- 
nected with  contract  was  first  affirmed  in  Pa&ley  v.  Freeman,  3  T.  R.  51.  The  motive 
for  the  judgment  of  the  majority  of  the  judges  in  that  case  is,  the  desire  to  suppress 
fraud  :  but  by  that  desire  they  created  an  undefined  liability,  of  which  parties  have 
availed  themselves  for  fraudulent  purposes  ;  so  that  the  effect  of  the  decision  has  been 
the  reverse  of  that  which  was  intended.  If  this  view  is  correct,  there  is  good  reason 
for  not  carrying  the  principle  beyond  the  cases  to  which  it  has  been  adjudged  to  apply  : 
and  it  has  not  been  adjudged  to  apply  to  the  false  representation  made  by  a  wife. 

For  these  reasons,  together  with  the  reasons  and  authorities  adduced  by  my 
Brother  Byles,  I  think  our  judgment  should  be  for  the  defendant. 

Judgment  for  the  plaintiffs. 

The  plaintiffs  being  desirous  of  taking  the  opinion  of  a  court  of  error,  Williams,  J., 
withdrew  his  opinion,  and  consequently  the  judgment  was  entered  pro  forma  for  the 
defendant. 

Judgment  accordingly. 

[270]     PH1LPOTT  v.  Swann.     July  8th,  1861. 

[S.  C.  30  L.  J.  C.  P.  358;  5  L.  T.  183  ;  7  Jur.  X.  S.  1291.  Referred  to,  Notara  v. 
Henderson,  1872,  L.  R.  7  Q.  B.  235.  Principle  applied,  Mercantile  Steamship  Company 
v.  Tyser,  1881,  7  Q.  B.  D.  76.  Referred  to,  Inman  Steamship  Company  v.  Bischojfj 
1889,  7  App.  Cas.  675;  Assicurazioni  Generali  v.  S.  S.  Bessie  Morris  Company,  [1892] 

1  Q.  B.  580;  [1892]  2  Q.  B.  652.] 

Freight  under  a  charter  was  insured,  for  a  voyage  from  the  Cape  of  Good  Hope  to 
Hondeklip  Bay,  an  open  roadstead  180  miles  up  the  coast,  there  to  load  a  cargo  of 
copper  ore,  to  proceed  therewith  to  Swansea  at  a  freight  of  40s.  per  ton.  Arrived 
at  Hondeklip  Bay,  the  master  received  on  board  part  of  the  cargo  (the  whole  being 
ready),  when,  a  storm  coming  on,  he  was  compelled  to  put  to  sea  with  the  loss  of  an 
anchor  and  an  injury  to  his  windlass  ;  and,  after  beating  about  the  offing,  he  deemed 
it  expedient  to  sail  for  St.  Helena,  a  distance  of  about  1800  miles.  Finding,  on 
his  arrival  there,  that  he  could  not  get  an  additional  anchor  or  the  requisite  repair, 
the  master  discharged  the  portion  of  the  outward  cargo  which  he  had  not  landed  at 
Hondeklip  Bay,  and  proceeded  to  Swansea  with  the  homeward  cargo,  short  by 
about  120  tons  of  a  full  cargo.  The  jury, — although  the  master  did  not  run  for 
the  Cape,  where  it  appeared  that  the  necessary  repairs  might  have  been  obtained, — 
found  that  the  master  acted  throughout  as  a  prudent  owner  uninsured  would  have 
(|one  ; — Held  that,  under  these  circumstances,  the  underwriters  were  not  responsible 
as  for  a  total  loss  of  the  freight  of  the  120  tons  by  perils  of  the  sea. 

This  was  an  action  on  a  policy  of  insurance  dated  the  17th  of  July,  1860,  on 
charter  freight,  on  the  ship  "Greenwich,''  valued  at  5001.,  from  Table  Bay  to  Hondeklip 
Bay,  there  to  load  a  cargo  of  copper-ore,  and  proceeded  therewith  to  Swansea. 
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The  declaration  averred  that  the  plaintiff',  being  owner  of  the  brig  "  Greenwich," 
had  effected  a  charter-party  with  Messrs.  Phillips  &  King,  that  the  ship,  being  then 
at  Table  Bay,  should  proceed  to  Hondeklip  Bay,  and  there  load  a  cargo  of  copper-ore, 
and  proceed  therewith  to  Swansea,  and  there  deliver  the  same  on  being  paid  freight 
40s.  per  ton  ;  that  the  ship  arrived  at  Hondeklip  Bay,  and  loaded  a  portion  of  the 
cargo,  but  was  by  perils  insured  against  driven  away  from  Hondeklip  Bay  without 
loading  the  residue,  and  prevented  from  returning  thereto  and  completing  the  loading 
of  the  cargo,  and  was  compelled  to  proceed  to  Swansea  without  such  residue : 
Averment,  that  the  loss  on  freight  was  451.  13s.  per  cent.  There  was  also  a  claim  for 
average  loss ;  and  the  common  counts. 

Pleas  to  the  alleged  loss  of  freight, — first,  that  the  ship  was  not  prevented  from 
returning  to  Hondeklip  Bay  and  completing  the  loading  of  her  cargo, — secondly,  that 
the  loss  did  not  happen  from  perils  insured  against, — thirdly,  that  the  ship  was 
prevented  from  returning,  by  the  wrongful  acts,  negligence,  and  default  of  the  plaintiff, 
— fourthly,  as  to  the  general  average  [271]  loss,  tender  of  3s.  6d., — fifthly,  to  the 
common  counts,  never  indebted. 

The  plaintiff  took  issue  on  the  first,  second,  third,  and  fifth  pleas,  and  denied  the 
tender  alleged  in  the  fourth  plea. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Hilary 
Term,  when  the  following  facts  appeared  in  evidence : — The  plaintiff  was  the  owner 
of  the  brig  "  Greenwich."  The  defendant  was  an  underwriter  at  Lloyd's,  and  an 
insurer  of  501.  on  the  policy.  The  vessel  at  the  time  of  the  making  of  the  policy  was 
lying  in  Table  Bay,  Cape  of  Good  Hope,  and  was  chartered  by  Messrs.  Philipps  & 
King  to  carry  a  cargo  of  general  merchandize  to  Hondeklip  Bay,  which  is  about  one 
hundred  and  eighty  miles  up  the  coast,  to  take  thence  a  cargo  of  copper-ore  to  Swansea, 
at  40s.  per  ton.  The  "Greenwich"  was  of  260  tons  burthen,  and  had  taken  on  board 
about  140  tons  of  ore  (the  remaining  120  tons  being  ready  for  shipment),  and  was 
ready  to  receive  the  rest,  when  a  storm  from  the  north  west  arose,  which  rendered  it 
necessary  for  the  master  to  slip  his  anchor  and  put  to  sea,  Hondeklip  Bay  being  an 
open  roadstead.  After  standing  off  and  on  for  about  twenty-eight  hours,  the  master, 
finding  that  he  could  not  safely  remain  on  the  coast  in  consequence  of  the  damaged 
state  of  his  windlass,  and  his  having  but  one  anchor  left,  instead  of  returning  to  the 
Cape, — where,  it  appeared,  he  might  have  got  his  capstan  repaired, — proceeded  to 
St.  Helena,  a  distance  of  about  eighteen  hundred  miles ;  and,  ultimately,  finding  no 
facilities  there  for  the  necessary  repair,  and  being  unable  to  return  to  Hondeklip  Bay 
without  it,  he  resolved  to  unload  the  rest  of  his  outward  cargo  (about  40  tons)  there, 
and  to  proceed  to  Swansea  with  the  cargo  of  copper-ore  then  on  board,  where  he 
arrived  in  due  course. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  [272]  ship  having  been  prevented 
by  stress  of  weather  from  completing  the  loading  of  her  homeward  cargo,  the  owner 
was  entitled  to  recover  as  for  a  constructive  total  loss  of  the  freight  of  that  portion 
which  had  been  necessarily  left  behind. 

For  the  defendant  it  was  contended  that  the  master  was  not  justified  in  proceeding 
to  St.  Helena  for  the  purpose  of  effecting  repairs  which  might  have  been  effected  so 
much  nearer ;  and  it  was  suggested  that  he  had  another  motive  for  doing  so,  in  proof 
of  which  reliance  was  placed  upon  an  entry  in  tho  log-book,  "  sailed  this  day  for 
St.  Helena  ami  England  : "  and  it  was  insisted  that  he  was  bound  at  all  events  and  at 
any  cost  to  go  back  to  Hondeklip  Bay  and  take  the  remainder  of  his  cargo. 

In  answer  to  a  question  put  to  them  by  His  Lordship,  the  jury  found  that  the 
master  acted  throughout  as  a  prudent  owner  uninsured  would  have  done.  A  verdict 
was  thereupon  entered  for  the  plaintiff. 

Bovill,  Q.  C,  in  Easter  Term  last,  pursuant  to  leave  reserved,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant.  He  submitted  that  there  was  no  loss  of  freight 
by  reason  of  a  peril  insured  against, — citing  Everth  v.  Smith,  2  M.  &  Selw.  27s,  Mordy 
v.  Jones,  4  B.  >V-  C.  394,  <i  I>.  &  R,  IT:»,  BrocklebamJc  v.  Sugrue,  1  M.  &  Rob.  102,  and 
Moss  v.  Smith,  9  C.  B.  !»4.  He  also  moved,  in  the  alternative,  fur  a  new  trial  '>n  the 
ground  that  the  verdict  was  against  the  evidence:  but  the  court  said  that,  as  there 
was  a  fair  balance  of  evidence  on  the  one  side  and  on  the  other,  ami  as  the  Lord  Chief 
Justice  was  not  prepared  to  say  that  he  was  dissatisfied  witli  the  result  the  jury  Came 
to,  the  rule  on  that  ground  must  be  refused. 

Lush,  Q.  C,  and   lloiiyman,  in   Trinity  Term,  shewed   [273]   cause.     After  tho 
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finding  of  the  jury,  it  must  be  assumed  that  the  course  which  the  master  adopted  was 
that  which  was  the  most  advisable  in  the  circumstances  in  which  he  found  himself 
placed.  The  only  question  therefore  is,  whether  the  vessel  was  by  perils  of  the  sea 
prevented  from  taking  on  board  the  rest  of  her  cargo,  and  the  voyage  justifiably 
abandoned.  The  cases  relied  upon  on  moving  shew  only  that  a  mere  delay  or  retar- 
dation of  the  voyage  does  not  constitute  such  a  loss  as  to  render  the  underwriters  on 
freight  liable.  It  resolves  itself  into  a  question  of  bona,  fides  in  each  case.  In  Phillips 
on  Insurance,  3rd  edit.  §  1142,  it  is  said:  "Insurance  of  freight  covers  the  risk  of  loss 
of  that  subject  by  reason  of  a  loss  cf  either  the  ship  by  the  perils  insured  against, 
whereby  it  is  prevented  from  transporting  the  cargo,  or  a  loss  of  the  goods  by  the 
perils  insured  against,  whereby  the  earning  of  freight  by  the  transportation  of  them 
is  prevented.  Abbott,  C.  J.,  and  his  associates  (in  Mordy  v.  Joins,  4  B.  &  C.  394, 
6  D.  &  E.  749),  held  a  different  doctrine  in  case  of  the  vessel's  putting  back  to  Kingston, 
the  port  of  departure  in  Jamaica,  on  account  of  sea-damage  and  loss  of  freight  on 
part  of  the  cargo  so  injured  by  being  wet  with  sea-water  that  it  was  prudently  and 
justifiably  sold  there  on  account  of  danger  of  spontaneous  ignition  if  it  had  been 
carried  on,  and  because  the  expense  of  delay  to  wash  and  dry  it  would  have  exceeded 
the  amount  of  the  freight  of  it.  The  insurers  were  held  not  to  be  liable  for  this  loss, 
the  ground  stated  being  that,  'if  it  should  be  held  that  the  underwriter  would  be 
liable,  it  would  open  a  temptation  to  a  master  to  sail  away,  under  like  circumstances, 
instead  of  stopping  until  the  cargo  could  be  re-shipped.'  That  is  to  say,  if  the  court 
should  decide  for  the  assured  in  this  case,  when  the  master's  proceeding  was  confessedly 
justifiable,  it  might  tempt  [274]  some  other  master  to  sell  or  leave  part  of  the  cargo 
when  it  was  not  justifiable !  The  decision,  supported  only  by  such  a  reason,  certainly 
weighs  very  little  against  what  seems  to  be  a  plain,  and  is,  at  least  now,  a  well- 
established  doctrine."  Mr.  Arnould, — Arnould  on  Insurance,  2nd  edit.,  vol.  2,  p.  978, 
adopts  the  same  view  of  that  case.  In  Everth  v.  Smith,  2  Sehv.  278,  the  expense  of 
the  unavoidable  detention  of  the  ship  exceeded  the  amount  of  the  freight :  and  Lord 
Ellenborough,  in  giving  judgment,  said  :  "  In  this  case,  the  only  inconvenience  that 
has  arisen  is  to  be  attributed  to  the  protraction  of  the  adventure ;  but  that  was 
decided  in  Anderson  v.  WalMs,  2  M.  &  Selw.  240,  and  M'Oarthy  v.  Abel,  5  East,  388, 
not  to  constitute  a  loss."  Brocklebwnk  v.  Sugrae,  1  M.  &  Rob.  102,  is  a  mere  repetition 
of  the  doctrine  of  Mordy  v.  Jones.  Moss  v.  Smith,  9  C.  B.  94,  is  equally  wide  of  the 
present  question :  all  that  was  decided  there  was,  that  mere  inability  to  send  on  the 
entire  cargo  is  not  a  case  of  constructive  total  loss  on  freight.  In  the  present  case,  the 
vessel  was  by  perils  of  the  sea  disabled  from  carrying  the  cargo  at  all ;  and  that 
disability  existed  until  the  termination  of  the  voyage.  That  was  precisely  the  state 
of  things  in  Devaux  v.  FAnson,  5  X.  C.  519,  7  Scott,  507.  There,  the  plaintiff,  the 
owner  of  a  ship,  effected  a  policy  on  freight  at  and  from  the  Coromandel  coast  to 
Bourbon  :  the  ship  put  into  a  port  on  the  Coromandel  coast  for  repairs  :  the  plaintiff 
purchased  a  cargo  and  had  it,  ready  to  be  sent  on  board,  about  seven  miles  from  that 
port :  the  ship  was  lost  by  an  accident  in  going  out  of  dock :  the  policy  covered  perils 
of  the  seas  and  all  other  perils,  losses,  and  misfortunes :  and  it  was  held  that  the 
plaintiff's  interest  in  the  profit  of  conveying  the  cargo  was  properly  described  as  freight ; 
that,  the  cargo  being  ready  when  the  ship  was  about  to  leave  the  dock,  the  risk  attached  ; 
[275]  and  that  the  loss  was  a  loss  within  the  terms  of  the  policy.  [Erie,  C.  J.  The 
master  was  prevented  from  shipping  the  remaining  1 20  tons  of  ore  by  reason  of  the 
wind  blowing  from  the  westward.  Surely  "perils  of  the  sea"  means  something  more 
than  the  ordinary  fluctuations  of  the  wind  and  weather.]  The  loss  of  the  anchor  and 
the  injury  to  the  windlass  were  occasioned  by  the  extraordinary  weather  the  vessel 
was  exposed  to.  It  cannot,  of  course,  be  said  that  it  was  impossible  for  the  master  to 
go  back  for  the  rest  of  the  cargo.  The  same  sort  of  possibility  physically  existed  as 
that  suggested  by  Maule,  J.,  in  Moss  v.  Smith.  But  the  question  is,  was  he  bound 
to  go  back?  and  were  the  charterers  bound  to  keep  the  120  tons  of  copper-ore  until 
the  vessel  came  back  from  Swansea  to  take  it  ?  Or,  suppose  the  vessel  were  lost  on 
going  out  the  second  time,  or  on  her  return  from  that  voyage,  could  the  underwriters 
on  this  policy  have  been  called  upon  ?  Assuming  it  to  be  a  question  of  reasonable 
degree,  was  the  master  bound  to  go  to  the  nearest  practicable  port, — Plymouth,  for 
instance, — to  get  his  lost  anchor  replaced  and  his  windlass  repaired  '?  [Erie,  C.  J.  No 
doubt  he  would,  if  the  distance  were  not  unreasonably  great.]  The  authorities  bearing 
upon  this  point  are  extremely  scanty.     Xo  doubt,  it  must  lie  a  case  of  urgent  necessity 


11  C.  B.(N.  S.)276.  THILPOTT    V.   SWANN  803 

which  will  justify  the  master  in  abandoning  the  vovage  :  Cam/nam  v.  Meat/urn,  1  Bingh. 
243,  8  J.  B.  Moore,  127.  In  Worms  v.  Storey,  11  Exch.  427,  430,  Parke,  B.,  says: 
"  Onder  a  charterparty  containing  such  an  exception,  if  the  vessel  sails  in  a  seaworthy 
State,  and  in  the  course  of  the  voyage  is  damaged  by  perils  of  the  sea,  the  owner  is 
not  bound  to  repair  it :  but,  if  he  does  not  choose  to  repair,  he  ought  not  to  go  to 
sea  with  the  vessel  in  an  unseaworthy  state,  and  so  cause  a  loss  of  the  cargo.  He 
ought  either  to  repair  or  stop."  The  question  of  reasonable  or  unreasonable  [276] 
delay  is  discussed  in  2  Phillips  on  Insurance,  3rd  edit.  §§  1451,  1452.  Unreasonable 
delay  amounts  to  deviation:  Mount  v.  Larkins,  8  Bingh.  108,  1  M.  &  Scott,  165.  If 
the  plaintiff  is  not  entitled  to  recover  in  this  case,  it  is  because  the  risk  is  still  con- 
tinuing and  the  voyage  uncompleted  :  and,  if  the  risk  is  still  continuing,  it  is  because 
there  is  no  deviation. 

Bovill,  Q.  C,  and  Archibald,  in  support  of  the  rule.  The  material  facts  are  these  : 
— The  "Greenwich"  having  arrived  at  Hondeklip  Bay  and  taken  in  a  portion  of  her 
homeward  cargo,  but  not  having  entirely  discharged  her  outward  cargo,  a  storm  arose 
which  rendered  it  necessary  for  her  to  quit  the  roadstead  with  the  loss  of  an  anchor 
and  a  damaged  windlass ;  and  she  accordingly  proceeded  to  St.  Helena  for  the  purpose 
of  repairing  the  damage.  Arrived  there,  and  finding  that  the  necessary  repair  could 
not  be  effected,  the  master  thought  it  more  prudent  to  discharge  the  remainder  of  his 
outward  cargo  at  that  port  and  to  proceed  to  Swansea  with  so  much  of  the  copper-ore 
as  lie  had  received  on  board.  Assuming  that  all  this  was  done  bona  fide,  it  was  a 
voluntary  abandonment  of  the  voyage.  The  loss  is  not  to  be  thrown  upon  the  under- 
writers on  freight  merely  because  by  reason  of  the  accidents  of  navigation  the  expense 
incurred  in  earning  the  freight  would  exceed  the  amount  of  the  freight  when  earned. 
There  is  no  such  head  of  loss  known  to  the  law  :  Everth  v.  Smith,  2  M.  &  Selw.  278. 
In  Atkinson  v.  Ritchie,  10  East,  530,  the  master  was  held  not  to  be  justified  even  by  a 
reasonable  and  well-grounded  apprehension  of  a  hostile  embargo,  in  abstaining  from 
taking  the  cargo  on  board.  He  must  encounter  the  danger.  The  case  of  Schilizzi 
v.  Berry,  4  Ellis  &  B.  873,  well  illustrates  the  duty  which  the  owner  owes  to  the 
charterer.  There,  the  declaration  [277]  stated  that,  by  charterparty  between  the 
plaintiff  and  defendant,  it  was  agreed  that  the  defendant's  ship,  then  in  London, 
should  sail  to  Galatz  or  Ibrail,  or  so  near  thereunto  as  she  might  safely  get,  and  there 
load  a  cargo  from  the  plaintiff's  factor,  and  therewith  proceed  to  a  port  in  the  United 
Kingdom,  or  between  Havre  or  Hamburgh,  inclusive,  the  act  of  God,  &c.,  and  all  and 
i-™t  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  kind  soever  during  the  voyage  always  mutually  excepted ;  that  the  ship 
was  not  prevented  by  any  of  the  excepted  causes  from  proceeding  with  and  completing 
her  said  outward  voyage  ;  yet  that  the  defendant  made  default  in  causing  the  ship  to 
sail  and  proceed  with  all  convenient  speed  on  her  said  outward  voyage,  and  before  the 
said  outward  voyage  was  completed  wrongfully  caused  the  ship  to  deviate  from  the 
Bourse  of  her  said  voyage,  and  wholly  abandon  the  said  voyage.  The  defendants 
pleaded, — first,  that  they  were  not  guilty  of  the  alleged  breach  of  the  charterparty, — 
secondly,  that  they  were  prevented  by  the  excepted  causes,  to  wit,  by  the  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  from  proceeding  with  ami  completing  the 
said  outward  voyage  ;  upon  which  pleas  issues  were  taken.  It  appeared  that  the  ship 
reached  the  mouth  of  the  Danube  on  the  5th  of  November.  Galatz  lies  ninety-live 
miles  up  the  Danube,  and  Ibrail  twenty  miles  higher.  At  the  mouth  of  the  Danube 
is  a  bar,  upon  which,  at  the  time  of  the  arrival  of  the  ship,  there  was  not  water 
sufficient  to  allow  her  to  pass.  On  the  11th  of  December  she  sailed  from  the  mouth 
to  Odessa  (one  hundred  miles  distant),  and  there  took  in  a  cargo  from  other  parties. 
It  would  not  have  been  safe  for  her  to  remain  off  the  mouth  after  the  11th  of 
December  :  and  Odessa  was  the  nearest  safo  port.  On  the  7th  of  January  following, 
there  was  [278]  water  enough  on  the  bar  of  the  mouth  of  the  Danube  to  enable  the 
ship  to  go  up  to  Galatz  and  sail  with  a  cargo  out  of  the  river.  And  the  court  held 
that  both  issues  should  be  found  for  the  plaintiff;  for  that  the  voyage  was  not  com- 
pleted, even  if  the  vessel  was  prevented  by  any  of  the  excepted  causes  from  complel  ing 
it;  and  that  no  such  prevention  was  shewn,  but,  at  the  most,  circumstances  of  the 
excepted  kind  delaying  the  completion.  Wightman,  -I.,  there  said:  "No  doubt,  the 
obstruction  was  temporary.  The  impossibility  of  waiting  nil'  the  harbour's  mouth  does 
nut  determine  the  obligation  to  complete  the  voyage."  And  Crompton,  J.,  said:  "It 
would  be  most  dangerous  to  hold  that  a  temporary  obstruction  puts  an  end  to  the 
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obligation."  So,  here,  the  circumstance  of  a  strong  westerly  wind  compelling  the 
"  Greenwich  "  to  depart  from  Hondeklip  Bay  with  half  her  cargo  on  board,  did  not 
justify  the  master  in  neglecting  to  return  when  the  weather  moderated  to  take  in  the 
remainder.  Anderson  v.  Wallis,  2  M.  &  Selw.  240,  and  Brocklebcmk  v.  Sugrue,  1  M.  & 
Rob.  102,  are  authorities  to  the  same  effect  as  Everth  v.  Smith  and  Schilizzi  v.  Deny, 
In  Moss  v.  Smith,  9  C.  B.  94,  a  ship  valued  at  12,0001.  was  insured  from  Valparaiso  to 
England  ;  the  freight,  valued  at  40001.,  was  also  insured  by  a  separate  policy  :  the 
ship,  having  sailed  with  a  full  cargo,  consisting  of  800  tons  of  merchandize,  was  com- 
pelled by  stress  of  weather  to  put  back  to  Valparaiso,  where  the  master,  finding  upon 
survey  that  to  repair  her  so  as  to  bring  home  the  entire  cargo  would  cost  a  sum 
exceeding  the  value  of  the  freight,  though  less  than  the  value  of  the  ship  when 
repaired,  sold  her :  and  it  was  held  that  this  was  not  a  total  loss  of  either  ship  or 
freight.  That  could  be  only  on  the  ground  that  freight  might  have  been  earned.  In 
the  course  of  the  argument,  Cresswell,  J.,  asks,  "  Does  an  underwriter  on  freight 
undertake  to  pay  [279]  if  the  assured  acts  prudently  in  declining  to  earn  freight?" 
And,  in  giving  judgment,  the  same  learned  judge  says:  "I  never  heard  of  such  a 
thing  as  a  total  loss  of  freight  by  perils  of  the  sea,  because  the  ship  has  sustained  sea- 
damage  to  an  amount  exceeding  the  value  of  the  freight.  What  is  the  nature  of  the 
contract  between  the  ship-owner  and  the  merchant  whose  goods  he  contracts  to  carry 
on  freight  1  The  ship-owner  engages  to  carry  the  goods  from  the  port  of  loading 
to  the  port  of  discharge  :  his  contract  would  be  absolute,  but  for  the  exception  intro- 
duced into  the  bill  of  lading, — unless  prevented  by  perils  of  the  sea.  Now,  when  is 
the  ship-owner  said  to  be  prevented  by  perils  of  the  sea  from  fulfilling  the  contract 
he  has  entered  into  ?  When  the  ship  is,  by  a  peril  of  the  sea,  rendered  incapable  of 
performing  the  voyage.  A  ship  is  not  rendered  incapable  of  performing  the  voyage 
when  she  is  merely  damaged  to  an  extent  which  renders  some  repairs  necessary." 
Driscol  v.  Passmore,  1  Bos.  &  P.  200,  is  also  an  authority  in  point.  There  cannot  be 
a  constructive  loss  of  freight.  There  may  be  a  loss  of  freight  in  case  of  the  utter 
total  or  partial  loss  of  the  goods,  or  of  such  damage  to  the  goods,  by  a  peril  insured 
against,  as  would  justify  their  sale.  But  that  does  not  arise  from  the  mere 
circumstance  that  it  will  cost  more  to  carry  them  to  their  destination  than  the 
value  of  the  freight.  Here,  there  was  clearly  nothing  to  justify  an  abandoment  of  the 
adventure. 

Stcuarl  v.  The  Greenock  Marine  Inswance  Company,  1  Macqueen,  328,  Benson  v.  Chap- 
man, 2  House  of  Lords  Cases,  696,  and  Famous  v.  Sarsfield,  6  Ellis  &  B.  192,  were  also 
referred  to. 

Cur.  adv.  vult. 

Wili.es,  J.,  now  delivered  the  judgment  of  the  court: — 

[280]  This  was  an  insurance  upon  "  charter  freight."  The  charter  was  for  a 
voyage  from  the  Cape  to  Hondeklip  Bay,  an  open  roadstead  180  miles  up  the  coast, 
there  to  load  a  cargo  of  copper-ore,  and  to  proceed  therewith  to  Swansea,  at  a  freight 
of  so  much  per  ton. 

The  vessel  proceeded  to  Hondeklip  Bay,  received  part  of  the  cargo,  and  was  ready 
to  complete  her  loading  by  taking  on  board  other  120  tons  which  were  ready.  A 
north-west  storm  came  on,  which  obliged  her  to  put  to  sea.  In  doing  so  the  cable 
was  slipped,  and  the  spindle  of  the  capstan  was  bent,  so  as  to  be  useless  until  it  was 
set  straight.  The  remainder  of  the  cargo  could  not  be  taken  on  board  without  repairing 
the  damage.  The  vessel  did  not  run  for  the  Cape,  where  repairs  could  have  been 
obtained.  She  beat  about  in  the  offing  for  forty-eight  hours,  when  the  wind  changed 
to  south-west,  and  the  current  set  to  north.  She  then  ran  for  St.  Helena,  1800  miles 
off, — the  master,  according  to  the  verdict,  expecting  to  be  able  to  repair  there,  and 
intending  to  return  for  the  rest  of  the  cargo.  Upon  arriving  at  St.  Helena,  it  was 
found  that  the  damage  could  not  be  repaired  there,  when  the  master  resolved  to 
proceed  to  Swansea,  which  he  did  with  a  cargo  short  by  the  120  tons  not  shipped. 
The  jury  found  that  the  master  acted  throughout  as  a  prudent  owner  uninsured  would 
have  done.  The  question  is,  whether  there  was  a  total  loss  of  the  freight  upon  the 
120  tons  by  perils  of  the  sea.     We  are  of  opinion  that  there  was  not. 

The  damage  done  was  not  of  an  extraordinary  character.  It  was  capable  of  repair, 
and  the  means  of  repair  were  within  a  reasonable  distance.  If  the  master,  instead  of 
going  to  St.  Helena,  1800  miles  off,  on  the  way  home  had  proceeded  to  the  Cape, 
ISO  miles  off,  the  damage  could  have  been  repaired,  and  the  freight  in  question 
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earned.  The  proximate  cause  [281]  of  the  loss  was,  the  course  which  the  master 
pursued  in  going  home  instead  of  repairing  at  the  Cape  and  then  returning  for  the 
rest  of  the  cargo.  All  that  the  finding  of  the  jury  amounts  to,  is  that  the  master,  in 
going  to  St.  Helena,  made  the  choice  which  a  prudent  man  uninsured  would  have 
made,  of  a  place  at  which  to  repair.  But  that  choice,  though  apparently  prudent, 
turned  out  to  be  mistaken  ;  and  so,  and  not  by  the  sea-damage,  which  in  itself  was 
capable  of  repair,  and  ought  to  have  been  repaired  if  it  reasonably  could,  the  loss 
happened. 

In  effect,  the  master  lost  his  freight  by  reason  of  his  not  proceeding  to  the  Cape  to 
repair,  and  then  going  to  Hondeklip  Bay  to  take  in  the  residue  of  the  cargo  :  and  there 
was  no  peril  of  the  sea  which  prevented  him  from  doing  that.  If  the  wind  had  continued 
northwest,  he  would  have  done  so,  and  earned  the  whole  freight :  and  the  underwriters 
do  not  insure  against  the  consequence  of  a  delay  caused  by  a  change  of  the  wind. 

Reliance  was  placed  by  the  plaintiff  upon  a  passage  in  Mr.  Phillips's  very  able  work 
on  Insurance,  §  1142,  where  he  says  that  ''insurance  of  freight  covers  the  risk  of  loss 
of  that  subject  by  reason  of  a  loss  of  either  the  ship  by  the  perils  insured  against, 
whereby  it  is  prevented  from  transporting  the  cargo,  or  a  loss  of  the  goods  by  the  perils 
insured  against,  whereby  the  earning  of  freight  by  the  transportation  of  them  is 
prevented."  He  goes  on  to  dispute  the  decision  in  Mordy  v.  Jones,  4  B.  &  C.  394,  where 
it  was  held  that  the  underwriter  was  not  liable  for  a  loss  of  freight  which  might  have 
been  earned,  but  at  an  expense  in  drying  the  goods  sea-damaged  which  would  have 
exceeded  the  freight :  and  he  particularly  objects  to  the  principle  of  Lord  Tenterden's 
judgment,  which  was  founded  in  part  upon  the  danger  of  encouraging  captains  to  go 
home  [282]  and  charge  underwriters  ;  but  he  disputes  it  only  upon  the  ground  that  in 
Mordy  v.  Joins,  according  to  the  learned  author's  view,  the  part  of  the  cargo  was  virtually 
lost.  We  must,  however,  observe  that  in  this  respect  he  appears  to  have  mistakenthe 
facts  of  that  case.  The  goods  could  not  be  made  fit  to  be  carried,  except  at  an  expense 
equal  to  or  exceeding  the  freight,  but  it  by  no  means  follows  that  they  were  not  worth 
many  times  over  the  necessary  expenses,  or  that,  if  the  goods  had  been  the  subject  of 
the  insurance,  they  could  have  been  said  to  be  constructively  lost,  as  between  their 
owner  and  the  underwriter.  If  the  goods,  for  instance,  were  worth  10001.,  and  the 
freight  1001.,  and  it  required  1051.  expenses  to  make  them  fit  to  be  used  or  carried 
forward,  they  might  not  be  worth  preparing  for  the  sake  of  the  freight,  and  yet  they 
would  be  short  of  being  lost  by  8951.  Whatever,  therefore,  may  be  thought  of  the 
reasoning  of  Lord  Tenterden,  the  decision  has  not  been  successfully  assailed. 

In  Moss  v.  Smith,  9  Common  Bench,  94,  it  was  again  decided  that  the  freight  is  not 
lost  by  perils  of  the  sea,  simply  because  the  cost  of  the  repair  of  sea-damage  necessary 
to  earn  it  would  be  greater  than  the  freight.  Cress  well,  J.,  said  that  the  loss  there 
was  by  the  prudence  of  the  owner,  not  by  a  peril :  and  Maule,  J.,  said  that  the  prudent 
owner  principle  only  applies  to  constructive  total  loss  of  ship  or  constructive  total  loss 
of  cargo  by  damage  thereto,  not  to  expense  and  labour  of  earning  freight. 

Here,  the  captain  was  prudent  in  avoiding  foul  weather,  but  he  was  not  prevonted 
by  perils  of  the  sea  from  procuring  the  necessary  repairs  and  earning  the  freight. 

The  rule  to  enter  a  verdict  for  the  underwriter  must  therefore  be  absolute. 

Rule  absolute. 

[283]    Jones  v.  Tap-ling.    Nov.  14th,  1861. 

[Affirmed  in  Exchequer  Chamber,  12  C.  B.  N.  S.  826:  and  in  House  of  Lords,  11 
H.  L.  C.  290;  11  E.  R.  1344  (with  note,  to  which  add,  Collsv.Sorm  and  Colonial 
Stores,  [1904]  A.  C.  189).] 

Where  the  owner  of  the  dominant  tenement  has  exceeded  the  limits  of  his  admitted 
right  to  the  access  of  light  and  air,  either  by  enlarging  or  altering  an  antient  window 
or  opening  an  additional  one,  and  has  thereby  put  himself  into  such  a  position  that 
the  excess  cannot  be  obstructed  by  the  owner  of  the  servient  tenement  without  at 
the  same  time  obstructing  the  admitted  right,  no  action  can  be  maintained  for  the 
latter  obstruction, — because  it  was  unavoidably  caused  by  the  exercise  of  the  right 
of  the  owner  of  the  servient  tenement  to  obstruct  the  excess. — The  plaintiff,  being 
possessed  of  a  house  of  three  storeys,  with  a  window  in  each,  lowered  and  enlarged 
tho  windows  on  the  first  and  second  floors,  and  added  two  new  storeys  to  the  building, 
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with  windows  therein.  The  altered  windows  on  the  first  and  second  floors  each 
occupied  in  part  the  space  before  occupied  by  the  antient  windows  :  the  window 
on  the  third  floor  remained  as  it  had  always  been.  The  defendant,  in  rebuilding 
his  premises  opposite,  obstructed  the  whole  of  the  plaintiffs  windows, — it  being 
impossible  (.as  found  in  a  special  case)  to  obstruct  the  new  lights  without  at  the  same 
time  obstructing  the  old  ones.  The  plaintiff  thereupon  stopped  up  the  new  windows, 
and  restored  the  old  ones  to  their  original  state,  and  then  required  the  defendant  to 
remove  the  obstruction  : — Held,  per  tot.  Cur., — upon  the  authority  of  Bensliaw  v. 
Bean,  18  Q.  B.  112,  and  Hutchinson  v.  Copestake,  9  C.  B.  (N.  S.)  863, — that,  inasmuch 
as  the  defendant  could  not  obstruct  the  new  lights,  as  he  had  a  right  to  do,  without 
at  the  same  time  obstructing  the  antient  lights,  he  was  justified  in  the  obstruction 
of  all. — And  Held  by  Byles,  J.,  and  Keating,  J.,  that  the  obstruction  being  lawful 
at  the  time  of  its  erection,  the  defendant  was  not  bound  to  remove  it  on  the  plaintiffs 
closing  his  new  and  usurped  lights. — Held,  by  Erie,  C.  J.,  and  Williams,  J.,  that  the 
continuance  of  the  obstruction  after  the  cause  for  its  erection  had  been  withdrawn, 
was  an  unlawful  act. 

This  was  an  action  for  obstructing  and  keeping  obstructed  certain  lights  of  the 
plaintiff  on  the  west  side  of  a  warehouse  No.  107  Wood  Street,  Cheapside,  in  the  city 
of  London. 

The  first  count  of  the  declaration  stated  that,  at  and  during  all  the  times  therein- 
after mentioned,  the  plaintiff  was  and  still  is  lawfully  possessed  of  a  messuage  and 
buildings  in  which  there  were,  and  still  of  right  ought  to  be,  divers  antient  windows 
through  which  the  light  and  air  ought  of  right  to  have  entered,  and  until  the  committing 
of  the  grievances  by  the  defendant  as  thereinafter  mentioned  did  enter,  and  still  of 
right  ought  to  enter,  into  the  said  messuage  and  buildings,  for  the  more  wholesome 
use  and  occupation  of  the  same  :  yet  that  the  defendant  wrongfully  and  injuriously 
built,  erected,  and  raised,  and  kept  and  continued,  a  certain  wall,  building,  and  erections 
near  to  the  said  windows ;  by  reason  of  which  premises  the  light  and  air  were  and  are 
hindered  and  prevented  from  [284]  coming  and  entering  into  or  through  the  said 
windows  into  the  said  messuage  and  buildings  of  the  plaintiff,  and  the  said  messuage 
and  buildings  had  been  and  were  thereby  rendered  dark,  close,  and  unwholesome,  and 
less  fit  and  commodious  for  habitation,  and  greatly  deteriorated  in  value. 

The  second  count  stated  that  the  plaintiff  was  possessed  of  a  messuage  with  certain 
windows  through  which  at  the  times  of  the  committing  of  the  grievances  thereinafter 
mentioned  the  light  and  air  of  right  ought  to  have  entered  without  the  obstruction 
thereinafter  mentioned  :  and  that  the  defendant  wrongfully  kept  and  continued  opposite 
and  near  to  the  said  windows  a  certain  wall  upon  a  close  in  the  occupation  of  the 
defendant,  in  such  manner  as  to  obstruct  and  impede  the  entrance  of  light  and  air 
which  of  right  ought  to  have,  and  but  for  the  said  acts  of  the  defendant  would  have 
entered  the  said  windows,  although  before  the  said  obstruction  complained  of  the  defen- 
dant was  requested  by  the  plaintiff  to  remove  the  said  obstruction  ;  and  that  all  things 
had  been  done  and  happened  and  existed,  and  all  times  had  elapsed,  to  entitle  the 
plaintiff  to  have  the  said  obstruction  removed  by  the  defendant ;  whereby  the  said 
messuage  of  the  plaintiff  was  and  is  deteriorated  in  value  and  become  less  useful  for 
occupation.     Claim,  10001. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  to  the  first  count,  that  the 
plaintiff  was  not  nor  is  lawfully  possessed  of  a  messuage  and  buildings  in  which  there 
were  and  still  of  right  ought  to  be  antient  windows  or  an  antient  window  through 
which  the  light  and  air  ought  of  right  to  have  entered  and  did  enter,  and  still  of  right 
ought  to  enter,  in  manner  and  form  as  in  that  count  alleged, — thirdly,  to  the  last  count, 
that  the  plaintiff  was  not  possessed  of  a  messuage  with  windows  or  a  window  through 
which  the  light  and  air  [285]  of  right  ought  at  either  of  the  said  several  times  when, 
&c.  to  have  entered  without  the  obstruction  therein  mentioned,  in  manner  as  in  that 
count  alleged.     Issue  thereon. 

The  cause  came  on  to  be  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1859,  when  a  verdict  was  by  consent  found  for  the  plaintiff  for  the 
damages  claimed  in  the  declaration,  subject  to  the  following  case  : — 

The  plaintiff  is  a  wholesale  dealer  in  silk,  and  now  carries  on  his  business  at  Xos. 
107,  108,  and  109  Wood  Street.  The  plaintiff  had  for  several  years  prior  to  1857 
carried  on  his  business  at  Nos.  108  and  109  Wood  Street;  but  he  acquired  possession 
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of  the  premises  No.  107  Wood  Street  for  the  first  time  in  the  year  1857,  having  become 
the  purchaser  of  them  in  the  month  of  July  in  that  year.  Up  to  the  time  when  the 
plaintiff  acquired  possession  of  the  said  premises  No.  107,  they  were  used  and  occupied 
as  a  public-house,  known  by  the  sign  of  the  Magpie  and  Pewter  Platter,  and  were  and 
are  in  a  line  with  and  next  adjoining  to  Nos.  108  and  109.  The  said  premises  Nos. 
107,  108,  and  10!)  abut  on  the  rear  or  west  side  thereof  upon  the  east  side  of  certain 
premises  fronting  in  Gresham  Street  West,  and  therein  numbered  1  to  8, — hereinafter 
called  "the  Gresham  Street  property."  In  the  year  1852,  the  plaintiff  pulled  down  his 
premises.  Nos.  108  and  109  Wood  Street,  which  were  then  old  and  dilapidated  houses, 
and  erected  on  their  site  new  warehouses.  In  doing  so  he  altered  the  position  and 
enlarged  the  dimensions  of  the  windows  previously  existing,  increased  the  height  of 
the  building,  and  set  back  the  rear  or  back  line  of  those  warehouses. 

A  model  (numbered  1)  was  admitted  to  represent  for  the  purposes  of  this  case  the 
position  of  the  windows  and  lights  in  the  west  side  of  Nos.  108  and  109  Wood  [286] 
Street  in  the  year  1852,  immediately  before  they  were  re-built  as  aforesaid,  as  well  as 
the  windows  and  lights  of  the  Magpie  and  Pewter  Platter,  No.  107  ;  and  it  was  admitted 
for  the  purposes  of  this  case  that  the  windows  shewn  by  such  model  in  the  Magpie  and 
Pewter  Platter  were  antient  windows,  and  that  the  owners  or  occupiers  for  the  time 
being  of  the  Magpie  and  Pewter  Platter  were  then  and  up  to  July,  1857,  entitled  to 
such  access  of  light  and  air  as  shewn  by  the  model.  It  also  shewed  the  position  and 
height  of  the  east  walls  of  the  Gresham  Street  property  at  the  same  period. 

The  defendant,  who  is  a  carpet  warehouseman,  on  the  23rd  of  July,  1852,  was 
tenant  of  the  said  Gresham  Street  property,  and  now  holds  the  same  under  a  lease 
for  a  term  of  eighty-one  years  since  granted  to  him.  In  or  about  the  year  1856,  the 
defendant  pulled  down  the  buildings  then  standing  on  the  Gresham  Street  property, 
in  order  to  erect  thereon  a  warehouse. 

The  plaintiff  in  July,  1857,  immediately  after  his  purchase  of  No.  107  Wood  Street, 
made  alterations  in  it,  by  lowering  the  first  and  second  floors,  so  as  to  make  them 
correspond  with  his  adjoining  new  warehouses,  Nos.  108  and  109,  and  by  lowering  two 
of  the  windows  in  such  floors,  so  as  to  suit  the  new  position  of  the  floors.  One  of 
the  lowered  windows  was  about  one  foot  longer  than  before,  and  the  other  about  the 
same  size  as  the  old  one ;  and  both  occupied  parts  of  the  old  apertures.  The  small 
window  on  the  first-floor  shewn  in  the  model  No.  1  was  blocked  up.  He  also  built 
two  additional  storeys  to  No.  107,  in  the  first  of  which,  viz.  the  fourth  storey 
of  the  premises,  he  put  out  a  new  window ;  and  in  the  fifth  or  attic  storey  he  placed  a 
window  extending  across  the  entire  width  of  the  building.  These  new  windows  and  lights 
were  so  situated  that  it  was  impossible  for  the  owners  of  the  said  Gresham  Street  property  to  obstruct 
or  block  them  without  also  obstructing  or  blocking  to  an  equal  or  greater  [287]  extent  that  portion 
of  the  said  windmr*  and  1'njhts  which  occupied-  the  site  of  the  said  antient  windows  in  No.  107. 

The  said  alterations  and  additions  in  No.  107  Wood  Street,  so  far  as  the  windows 
are  concerned,  were  completed  by  the  plaintiff' in  the  month  of  August,  1857. 

After  the  alterations  and  additions  to  No.  107  Wood  Street  had  been  so  completed, 
the  defendant  proceeded  to  erect  his  said  intended  warehouse  and  premises  on  the 
Gresham  Street  property,  and  built  up  the  eastern  wall  thereof  to  such  a  height  as  to 
obstruct  the  whole  of  the  windows  and  lights  of  No.  107  Wood  Street. 

A  model  numbered  2  shewed  the  state  of  the  windows  and  lights  in  the  plaintiffs 
premises,  Nos.  107,  108,  and  109  Wood  Street  at  the  time  the  defendant  erected  his 
said  new  warehouse  and  premises:  and  it  also  shewed  the  eastern  boundary-wall  of 
the  defendant's  said  new  warehouse  and  premises.  Part  of  this  wall  is  the  eastern 
side  of  the  defendant's  warehouse,  and  the  residue  a  blank  wall  of  the  same  height, 
in  continuation  of  the  warehouse  wall.  The  new  upper  windows  of  No.  107  could 
not  have  been  obstructed  in  a  more  convenient  manner  than  by  building  up  a  wall  of 
sufficient  height  on  the  defendant's  premises. 

On  the  8th  of  September,  1857,  the  following  letter  was  written  by  the  attorneys 
for  the  defendant  to  the  attorney  for  the  plaintiff",  and  received  by  the  latter : — 

"8th  September,  1857. 
Tapling  v.  Jon  , 
"Dear  Sir, — We  have  received  your  notice  (a).      Our  client  claims  the  right  to 

(a)  Which  had  no  bearing  on  the  present  question. 
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erect  his  warehouse  in  any  manner  he  thinks  proper,  without  being  interfered  with 
by  Mr.  Jones.  You  are  aware  that,  when  Mr.  Jones  erected  his  present  warehouse, 
in  1854,  he,  much  to  the  annoy-[288]-ance  of  our  client,  put  out  the  present  windows 
in  the  back  front  of  Nos.  108  and  109  Wood  Street.  At  the  time  he  did  so,  he  was 
cautioned  that,  when  Mr.  Tapling  re-built  his  warehouse  (which  he  then  contemplated 
doing)  these  windows  would  be  all  built  against.  We  cannot  conceive  upon  what 
ground  Mr.  Jones  claims  to  interfere  with  our  client's  building.  He  has  no  rights  or 
easements  of  any  kind  over  Mr.  Tapling's  property. 

"  Jones  v.  Tapling  (first  suit). 

"  As  this  motion  was  ordered  to  stand  over  until  November,  we  do  not  care  to  be 
troubled  about  the  matter  now,  but  will  furnish  you  with  all  the  information  you  are 
entitled  to  in  due  course.  You  appear  to  think  that  Mr.  Jones  may  do  anything  he 
likes,  but  that  Mr.  Tappling  must  not  do  anything  without  his  (Mr.  Jones's)  permission. 
Mr.  Jones  has  during  the  present  month  put  out  additional  windows  overlooking  our 
client's  property.  This  he  had  no  right  to  do ;  and  we  object  to  their  remaining,  and 
shall  assuredly  take  measures  to  block  them  up.  "  Langley  &  Gibbon." 

Whilst  the  said  eastern  wall  of  the  defendant's  warehouse  and  premises  was  in 
course  of  erection,  the  following  correspondence  passed  between  Mr.  Lloyd,  the  attorney 
for  the  plaintiff,  and  Messrs.  Langley  &  Gibbon,  the  attorneys  for  the  defendant : — 

"16th  October,  1857. 

"  Dear  Sirs, — My  client,  Mr.  Jones,  finds  that,  notwithstanding  the  various  pro- 
ceedings taken  by  him  to  prevent  Mr.  Tapling  from  building  against  him  and  darkening 
his  lights,  he  still  continues  to  do  so,  and  is  raising  a  wall  in  Flying  Horse  Court  to 
a  much  greater  height  than  the  former  ones  complained  of :  and  he  desires  me  to 
require  of  him  to  desist  from  his  conduct,  and  to  inform  you,  as  solicitors  to  Mr. 
Tapling,  that  he  will  consider  the  same  as  an  aggravation  [289]  of  the  injury  he  is 
sustaining,  and  will  apply  to  the  court  to  restrain  him  in  his  proceedings,  and  to  be 
ordered  to  pull  down  such  wall,  so  as  not  to  further  darken  his  premises. 

"  Herbert  Lloyd." 

"17th  October,  1857. 

"  Dear  Sir, — On  the  8th  of  September  last,  we  wrote  you  in  effect  as  follows,  viz. 
that  our  client  Mr.  Tapling  claimed  the  right  to  erect  his  warehouse  in  any  manner 
he  thought  proper,  without  being  interfered  with  by  Mr.  Jones.  You  are  aware  that, 
when  Mr.  Jones  erected  his  present  warehouse,  in  1851,  he,  much  to  the  annoyance 
of  our  client,  put  out  the  present  windows  in  the  back  front  of  Nos.  108  and  109 
Wood  Street.  At  this  time  he  (Mr.  Jones)  was  cautioned,  that,  when  our  client 
re-built  his  warehouse  (which  he  then  contemplated),  these  windows  would  be  all 
built  against.  We  deny  that  your  client  has  any  rights  or  easements  whatever  over 
Mr.  Tapling's  property.  With  respect  to  No.  107  Wood  Street,  we  gave  you  notice 
at  the  time  Mr.  Jones  was  making  the  alterations  and  additions,  about  a  month  or 
six  weeks  since,  that  Mr.  Tapling  objected  to  the  additional  windows  overlooking  his 
property,  and  that  Mr.  Jones  had  no  right  to  put  them  out.  We  further  informed 
you  that  our  client  would  take  measures  to  block  them  out. 

"  Langley  &  Gibbon." 

"19  October,  1857. 
"  Jones  v.  Tapling. 

"  Dear  Sirs, — I  need  not  enter  into  a  discussion  with  you  upon  the  conduct  of  the 
defendant,  which  now  accounts  for  the  placing  the  tarpaulings  in  the  way  they  were. 
My  client  has  all  along  warned  the  defendant  against  impeding  his  lights ;  and  the 
defendant  will  have  to  answer  for  the  same.  I  now  require  him  to  discon-[290]-tinue 
the  wall  he  has  erected  at  the  back  of  my  client's  premises,  and  to  pull  down  the  same  ; 
and  inform  you  that  I  have  laid  papers  before  counsel  to  prepare  a  bill  in  Chancery 
for  an  injunction  to  restrain  him  from  further  pursuing  the  injurious  course  he  has 
been  and  is  pursuing,  and  that  the  defendant  may  be  ordered  to  pull  down  the  same. 
With  regard  to  the  caution  you  allude  to,  my  client  denies  it  in  the  strongest  terms, 
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and  states  that  Mr.  Tapling  never  made  any  objection  till  it  was  (if  any)  made  through 
you,  and  has  stated  that  he  would  not  have  acted  as  he  has  but  for  Mr.  Jones  refusing 
to  let  him  have  his  house  No.  110  Wood  Street.  "  H.  Lloyd." 

"  26th  October,  1857. 
"  Tapling  and  Jones. 

"Dear  Sir, — As  we  have  already  informed  you,  our  client  claims  the  right  to  erect 
his  warehouse  in  any  manner  he  pleases,  without  being  interfered  with  by  Mr.  Jones. 
We  deny  that  your  client  has  any  ground  to  object  to  what  Mr.  Tapling  has  done  or 
is  now  doing.     We  are  prepared  to  meet  any  proceedings  you  may  institute. 

"  Langley  &  Gibbon." 

The  said  eastern  wall  of  the  defendant's  new  warehouse  and  premises  was  completed 
by  the  end  of  October,  1857.  Shortly  before  the  4th  of  February,  1858,  the  plaintiff, 
by  the  advice  of  counsel,  caused  the  altered  windows  in  No.  107  Wood  Street  to  be 
restored  to  their  original  state,  and  the  new  windows  in  the  upper  storey  to  be  blocked 
up.  The  mode  in  which  such  new  windows  have  been  blocked  up  has  been  by  filling 
up  the  spaces  with  brick-work. 

On  the  4th  of  February,  1858,  the  attorney  for  the  plaintiff  addressed  to  the 
defendant  a  letter,  of  which  the  following  is  a  copy  : — 

[291]  "4th  February,  1858. 

"Sir, — Mr.  Hugh  Jones  has  consulted  me  upon  the  wall  you  have  (contrary  to 
repeated  warnings)  thought  proper  to  erect  at  the  back  of  his  premises  in  Wood  Street, 
whereby  the  admission  of  light  and  air  to  his  house  No.  107  in  that  street  has  been 
almost  entirely  obstructed.  In  order  that  there  may  not  exist  even  the  shadow  of  a 
pretence  for  your  continuing  such  obstruction,  Mr.  Jones  has  blocked  up  and  abandoned 
any  lights  respecting  which  there  might  exist  the  slightest  question  :  and  he  now 
requires  you  to  pull  down  such  wall  and  restore  his  said  premises  to  their  former  light 
and  air:  and  I  have  to  inform  you  that,  unless  you  comply  with  this  requisition 
within  ten  days  from  this  date,  an  action  and  other  proceedings  will  be  commenced 
against  you  to  abate  such  obstruction,  and  to  recover  from  you  damages  for  the  same 
and  for  any  continuance  thereof.  "  H.  Lloyd." 

To  the  last-mentioned  letter  the  attorneys  for  the  defendant  sent  the  following 
reply : — 

"6th  February,  1858. 

"  Tapling  and  Jones. 

"Dear  Sir, — Mr.  Tapling  has  handed  us  your  letter.  In  reply  thereto,  we  have 
to  state  we  advised  our  client  he  had  an  undoubted  right  to  build  the  walls  complained 
of  in  your  letter  of  the  4th  instant,  and  that  this  right  was  incident  to  his  property, 
and  wholly  independent  of  Mr.  Jones's  position  or  his  interest  in  No.  107  Wood  Street. 
But,  assuming  such  not  to  be  the  case,  it  is  quite  clear  the  wrongful  acts  done  by 
Mr.  Jones  compelled  our  client  to  build  the  walls  as  he  has  done.  In  erecting  them 
he  has  expended  a  large  sum  of  money,  and  has  planned  his  warehouse  accordingly. 
All  the  works  connected  with  our  client's  building  adjoining  Mr.  Jones's  premises, 
including  tire-proof  floors,  [292]  iron  columns,  girders,  and  other  expensive  works, 
excepting  only  internal  finishing,  have  been  completed  some  weeks  past.  We  would, 
therefore,  with  the  utmost  confidence  submit  that  anything  your  client  may  now  do 
will  not  entitle  him  to  call  upon  ours  to  alter  in  any  way  the  present  walls  or  structure  ; 
and  we  have  to  inform  you  that  wo  shall  resist  any  proceedings  you  may  institute. 
In  forming  an  opinion  upon  this  matter,  you  will  bear  in  mind  that  it  was  the  wrongful 
acts  of  Mr.  Jones  which  compelled  our  client  to  take  the  course  he  has  done,  thereby 
entailing  additional  expense  in  the  erection  of  his  warehouse. 

"Langlkv  .v  Gibbon." 

The  defendant  refused  to  remove  the  said  eastern  wall  of  his  warehouse  and 
premises  or  any  part  of  it;  and  it  still  remains  as  represented  in  model  No.  -. 

The  court  was  to  bo  at  liberty  to  draw  any  inference  of  fact  from  the  above  state- 
ment which  they  should  think  a  jury  might  properly  have  drawn. 

C.  P.  xx.— 26* 
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The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  entitled 
to  recover  in  respect  of  the  obstruction  of  light  and  air  complained  of.  If  they  should 
be  of  opinion  that  he  was  so  entitled,  then  the  verdict  entered  for  the  plaintiff  was  to 
stand,  and  the  damages  to  be  reduced  to  40s.  If  they  should  think  that  the  plaintiff 
was  not  so  entitled,  then  the  verdict  entered  for  the  plaintiff  was  to  be  set  aside,  and 
a  verdict  entered  for  the  defendant. 

Cleasby,  Q.  C.  (with  whom  was  Mellor,  Q.  C),  for  the  plaintiff  (a)1.  The  question 
raised  by  this  [293]  case  differs  materially  from  that  which  was  decided  by  the  court 
of  Queen's  Bench  in  Rcmhaw  v.  Bean,  18  Q.  B.  112,  and  to  a  certain  extent  sustained 
by  the  Exchequer  Chamber  in  Hutchinson  v.  C'vpcstalce,  9  C.  B.  (X.  S.)  863 ;  for  here 
the  question  is,  not  so  much  whether  the  defendant  was  justified  in  erecting  the 
building  which  constitutes  the  obstruction  complained  of,  as  whether  he  had  a  right 
to  continue  the  obstruction  after  the  plaintiff  had  by  closing  his  new  lights  removed 
the  only  justification  or  excuse  for  its  erection.  It  will  be  contended  on  the  part  of 
the  defendant,  that  the  plaintiff,  by  altering  his  premises  as  he  did,  has  altogether 
abandoned  the  easement  he  before  possessed.  No  doubt,  an  easement,  like  any  other 
right,  may  be  abandoned  :  but  that  is  always  a  question  of  intention  (Moore  v.  Kaxuson, 
3  B.  &  C.  332,  5  D.  &  R.  23-1),  as  to  which  all  difficulty  is  removed  by  the  facts  of 
this  case.  Chandler  v.  Tlvompson,  3  Campb.  80,  is  a  distinct  authority  to  shew  that 
the  right  is  not  lost  by  the  plaintiffs  abortive  attempt  to  [294]  enlarge  it  (a)* :  and 
that  case  is  confirmed  by  Blanchard  v.  Bridges,  4  Ad.  &  E.  176,  5  X.  &  M.  567. 
[Williams,  J.  Garritt  v.  Sharp,  3  Ad.  &  E.  325,  4  N.  &  M.  834,  had  been  decided  in 
the  interim.  It  may  be  that  the  right  to  light  rests  upon  a  qualified  grant,  and  is 
liable  to  be  defeated  by  any  alteration  in  the  size  and  position  of  the  antient  windows.] 
Garritt  v.  Sharp  is  not  very  much  to  the  purpose.  The  plaintiff  had  a  barn,  in  the 
side  of  which,  adjoining  the  defendant's  premises,  were  apertures  by  which  chiefly  the 
barn  was  lighted.  The  plaintiff  converted  the  barn  into  a  malt-house,  and  cut  win- 
dows where  the  apertures  had  been  in  the  barn.  The  defendant  erected  (on  his  own 
land)  a  fence  before  the  windows,  which  obstructed  the  access  of  light.  In  an  action 
on  the  case  for  such  obstruction,  evidence  was  offered  at  the  trial  to  shew  that  the 
mode  of  enjoying  the  light  had  been  essentially  altered  by  the  plaintiff  himself  in  a 
manner  prejudicial  to  the  defendant.  The  judge  did  not  receive  the  evidence,  but 
directed  the  jury,  if  they  thought  that  the  defendant  had  left  the  plaintiff  less  light 
than  he  enjoyed  before  the  present  windows  were  made,  to  give  damages  for  such 
diminution:  and  it  was  held,  on  motion  for  a  new  trial,  that  evidence  of  the  above 
description  was  receivable,  and  that  it  might  have  appeared  from  such  evidence  that 
the  plaintiff  had  altogether  lost  his  right  to  the  easement  in  question.  In  pronouncing 
the  decision  of  the  court,  Lord  Denman  says  :  "  It  is  enough  to  say  that  a  party  may 
[295]  so  alter  the  mode  in  which  he  has  been  permitted  to  enjoy  this  kind  of  ease- 
ment as  to  lose  the  right  altogether ;  and,  in  this  case,  some  part  even  of  the  plaintiff's 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  That,  under  the  circumstances  in  the  special  case  mentioned,  the  plaintiff  did 
not  at  any  time  abandon  or  lose  his  right  to  the  enjoyment  of  the  light  and  air  coming 
to  the  windows  of  the  house  Xo.  107  Wood  Street : 

"  2.  That  the  defendant  never  acquired  the  right  to  deprive  the  plaintiff  of  the 
access  of  light  and  air  to  the  plaintiffs  house : 

"  3.  That  the  plaintiff  did  not  by  the  alteration  of  the  old  windows,  or  the  opening 
of  additional  ones,  lose  his  right  to  the  access  of  light  and  air  to  his  house  as  supplied 
by  the  old  windows ;  and  that,  by  the  restoration  of  the  said  windows  to  their  original 
state,  the  defendant's  building  became  an  unlawful  obstruction  to  the  plaintiff's  legal 
right  to  the  enjoyment  of  such  light  and  air  : 

"  4.  That  great  inconveniences  would  follow,  and  the  improvement  of  dwelling- 
houses  be  much  obstructed,  if  it  were  to  be  held  that,  by  altering  old  windows  or 
opening  new  ones  in  additional  storeys,  the  right  to  the  access  of  light  and  air  was  to 
be  forfeited,  or  the  adjoining  owner  entitled  to  block  them  out." 

(a)2  It  was  there  laid  down  by  Le  Blanc,  J.,  that,  if  an  antient  window  be  raised 
and  enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully  obstruct  the  passage  of 
light  and  air  to  any  part  of  the  space  occupied  by  the  antient  window,  although  a 
greater  portion  of  light  and  air  be  admitted  through  the  unobstructed  part  of  the 
enlarged  window  than  was  antiently  enjoyed. 
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proofs  made  it  proper  that  the  opinion  of  the  jury  should  be  taken  on  that  subject." 
In  Moore  v.  Bauson,  which  was  an  action  on  the  case  by  a  reversioner  for  obstructing 
lights,  it  appeared  that  the  plaintiff's  messuage  was  an  antient  house,  and  that 
adjoining  to  it  there  had  formerly  been  a  building,  in  which  there  was  an  antient 
window  next  the  lands  of  the  defendant,  and  that  the  former  owner  of  the  plaintiffs 
premises,  about  seventeen  years  before,  had  pulled  down  this  building,  and  erected  on 
its  site  another  with  a  blank  wall  next  adjoining  the  premises  of  the  defendant  :  and 
the  latter,  about  three  years  before  the  commencement  of  the  action,  erected  a  building 
next  the  blank  wall  of  the  plaintiff,  who  then  opened  a  window  in  that  wall  in  the 
same  place  where  the  antient  window  had  been  in  the  old  building:  ami  it  was  held 
that  the  plaintiff  could  not  maintain  an  action  against  the  defendant  for  obstructing 
the  new  window,  because,  by  erecting  the  blank  wall,  he  not  only  ceased  to  enjoy  the  light, 
hni  had  evinced  an  intention  never  to  resume  the  enjoyment.  Abbott,  C.  J.,  says :  "  By 
building  the  blank  wall,  he  may  have  induced  another  person  to  become  the  purchase]' 
of  the  adjoining  ground  for  building  purposes,  and  it  Would  be  most  unjust  that  he 
should  afterwards  prevent  such  a  person  from  carrying  those  purposes  into  effect." 
Here,  the  question  is,  whether,  by  endeavouring  to  obtain  more  than  he  had  before, 
the  plaintiff  loses  his  existing  and  undisputed  right.  Lord  Campbell,  in  delivering 
the  judgment  of  the  court  in  Benshaw  v.  Bean,  IS  Q.  B.  112,  129,  says  :  "  We  are  of 
opinion  that  this  action  is  not  maintainable.  But  we  do  not  proceed  upon  the  ground 
that  the  plaintiff  by  the  alteration  of  his  windows  had  [296]  entirely  lost  the  right 
which  he  had  before  enjoyed,  of  having  light  and  air  through  such  portions  of  the 
present  windows  as  formed  portions  of  the  antient  windows  before  the  alteration  : 
and  we  must  be  understood  as  not  meaning  to  overturn  any  of  the  cases  on  which  the 
plaintiff's  counsel  has  relied.  But  the  plaintiff  has  acquired  nothing  more  in  addition 
to  that  former  right ;  and  if,  by  the  alterations  which  he  has  made,  he  has  exceeded 
the  limits  of  that  right,  and  has  put  himself  into  such  a  position  that  the  excess 
cannot  be  obstructed  by  the  defendant  in  the  exercise  of  his  lawful  rights  on  his  own 
land  without  at  the  same  time  obstructing  the  former  right  of  the  plaintiff,  he  has 
only  himself  to  blame  for  the  existence  of  such  a  state  of  things,  and  must  be  con- 
sidered to  lose  the  former  right  which  he  had,  at  all  events  until  he  shall,  by  himself 
doing  away  with  the  excess  and  restoring  his  windows  to  their  former  state,  throw 
upon  the  defendant  the  necessity  of  so  arranging  his  buildings  as  not  to  interfere  with 
the  admitted  right"  The  judgment  of  the  Exchequer  Chamber  in  Hutchinson  v. 
Copestake,  9  C.  B.  (N.  S.)  863,  though  it  recognizes  BensJuiw  v.  Bean,  still  treats  the 
right  of  the  dominant  tenant  as  not  absolutely  gone  by  the  alteration.  [Williams,  J. 
Suppose  a  mill-owner  having  a  right  to  a  weir  raises  it  to  the  prejudice  of  the  right 
of  another  riparian  proprietor,  the  latter  would  have  a  right  to  reduce  it  to  its 
original  level;  and,  if  the  obstruction  were  all  in  one  piece,  he  might  remove  the 
whole.  But  clearly  the  mill-owner  would  not  thereby  lose  the  right  which  he 
really  had.] 

Assuming  the  defendant  to  have  been  justified  in  raising  the  obstruction,  is  he 
justified  in  continuing  it  after  the  plaintiff  has  abandoned  his  new  lights'?  C'awkwell 
v.  Russell,  26  Law  .).,  Exch.  34,  is  an  autho-[297]-rity  to  shew  that  a  legal  right  is 
not  lost  by  an  excessive  claim.  In  Cooper  v.  llubbuck,  7  Jurist,  N.  S.  457,  it  was  held 
by  the  master  of  the  Rolls  (Sir  J.  Komilly)  that  a  person  who  has  the  right  to  light 
and  air  over  the  land  of  another  cannot  alter  the  size  and  position  of  his  windows  so 
as  materially  to  prejudice  the  neighbouring  owner  over  whose  land  he  has  the  ease- 
ment;  and  that,  where  the  alteration  is  material,  the  owner  of  the  easement  may  by 
restoring  the  windows  to  their  original  condition  regain  the  easement  which  he 
originally  enjoyed.  The  principle  upon  which  these  cases  proceed  is  thus  stated  in 
the  judgment, — "  A  person  opens  a  window  letting  in  light  and  air,  over  the  land  of 
his  neighbour;  and  after  an  uninterrupted  enjoyment  for  twenty  years  he  acquires  an 
absolute  right  to  that  easement  over  his  neighbour's  land,  and,  as  in  the  case  of  a 
footpath  or  carriage-road,  the  law  presumes  a  grant  of  the  easement.  But  the  ease- 
ment which  he  has  thus  acquired  cannot  be  enlarged  by  any  act  of  his  ;  it  is  limited, 
in  the  case  of  a  foot>path,  to  a  foot-path,  and  he  cannot  turn  it  into  a  carriage-road  ; 
and,  in  the  case  of  a  window  or  right  of  light,  tho  casement  must  be  confined 
substantially  to  that  which  he  has  already  got;  he  cannot  afterwards  make  it  a  niueli 
larger  and  more  important  right.  For  instance,  if  a  man  opens  a  window,  and  obtains 
a  right  to  light  and  air  through  that  window  over  his  neighbour's  land,  he  cannot  by 
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reason  of  such  easement  open  another  window  ten  feet  distant,  and  claim  an  easement 
in  respect  of  that  window  also  :  and,  accordingly,  what  appears  to  me  to  be  the 
principle  of  all  the  cases  referred  to  by  the  Lord  Chief  Justice  in  Renshaw  v.  Bean,  is 
this,  to  use  the  words  of  the  Chief  Justice,  '  whether  the  alteration  is  material  or  not.' 
It  is  very  important  to  observe, — and  upon  this  I  wish  particularly  to  state  what  my 
view  is, — [298]  what  is  meant  by  the  word  '  material.'  No  doubt,  every  alteration  is 
1  material '  to  the  person  who  makes  it,  otherwise  he  would  uot  make  it :  but,  as  I 
understand  it,  the  question  is,  whether  the  alteration  is  material  to  the  person  over 
whose  land  the  easement  is,  that  is,  whether  he  is  prejudiced, — whether  the  enjoyment 
of  his  property  is  to  any  extent  diminished  by  reason  of  the  alteration  made  in  the 
lights.  For,  it  is  quite  clear  that  an  alteration  maybe  made  without 'materially ' 
prejudicing  the  person  over  whose  property  the  easement  is.  Suppose  a  man  has 
four  windows,  all  close  to  one  another,  looking  over  another  man's  land,  and  in  the 
centre  between  these  four  he  opens  another  window,  it  is  difficult  to  see  in  what 
way  that  could  prejudice  the  persons  over  whose  land  it  looks ;  and,  if  any  wrong 
whatever  is  done,  it  is,  to  use  an  expression  which  is  sometimes  made  use  of  in  the 
books,  a  'damnum  absque  injuria.'  Accordingly,  in  all  these  cases,  I  should  consider 
whether  in  fact  the  land  over  which  the  easement  is  enjoyed  is  in  any  degree  pre- 
judicially affected  by  the  alteration."  [Byles,  J.  The  obstruction  here  having  been 
lawfully  made,  would  a  court  of  equity  order  its  removal,  upon  the  new  lights  being 
closed  1  It  might  be  that  the  erection  which  constitutes  the  obstruction  was  built  at 
enormous  cost.]  The  question  must  turn  upon  whether  or  not  the  original  right 
continues  to  exist.  [Williams,  J.  Assuming  that  the  defendant  under  the  circum- 
stances had  a  right  to  obstruct  both  the  new  and  the  old  lights,  and  that  the  owner 
by  abandoning  his  new  lights  regain  his  old  ones,  when  does  his  right  of  action  begin  ?] 
As  soon  as  the  defendant,  having  notice  of  the  altered  state  of  things,  continues  the 
obstruction,  having  had  a  reasonable  time  for  removing  it  after  notice  from  the  plaintiff 
that  he  had  abandoned  the  new  lights. 

[299]  Archibald  (with  whom  was  Hawkins,  Q.  C.)  contra  (a).  From  the  course 
pursued  by  the  plaintiff  when  his  alterations  were  made  in  the  house  No.  107  Wood 
.Street,  it  is  clear  that  the  new  windows  were  intended  to  be  permanent.  The 
defendant,  therefore,  upon  the  authority  of  Renshaw  v.  Rum,  18  Q.  B.  112,  and 
Hutchinson  v.  Copestalce,  9  C.  B.  (N.  S.)  863,  clearly  was  justified  in  obstructing  the 
whole,  seeing  that  it  was  impossible  to  exercise  his  unquestioned  right  of  obstruct- 
ing the  new  lights  without  at  the  same  time  obstructing  the  old  ones.  Having, 
then,  a  perfect  right  to  erect  the  obstruction,  it  follows,  it  is  submitted,  that  he 
infringes  no  law  by  the  continuance  of  that  which  was  lawful  at  the  time  of  its 
erection.  It  has  been  [300]  usual  in  these  cases  to  speak  of  a  right  to  obstruct.  But 
that,  it  is  submitted,  is  an  inaccurate  expression.     The  only  right  which  is  known  to 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  1.  That,  by  the  alteration  of  the  old  windows  and  lights  in  No.  107  Wood  Street, 
and  the  opening  of  additional  ones,  under  the  circumstances  stated  in  the  special  case, 
the  plaintiff  lost  or  abandoned  his  right  to  the  access  of  light  and  air  as  supplied  by 
the  old  windows : 

"  2.  That  the  plaintiff  did  not  by  the  restoration  of  the  said  windows  to  their 
original  state,  regain  the  right  which  he  had  so  lost  or  abandoned  : 

"  3.  That,  under  the  circumstances  mentioned  in  the  case,  the  defendants  had  a 
legal  right  to  build  the  eastern  wall  of  his  new  warehouse  and  premises  on  the  Gresham 
Street  property  in  the  manner  and  to  the  height  described  in  the  case  and  shewn 
by  the  models,  and  to  use  and  enjoy  his  said  Gresham  Street  property  free  from 
any  easement  whatever : 

"4.  That,  notwithstanding  the  subsequent  restoration  of  the  said  windows  to 
their  original  state,  the  defendant  was  and  is  legally  entitled  to  maintain  and  con- 
tinue the  said  eastern  wall  of  his  said  new  warehouse  and  premises. 

"  5.  That  the  continuance  of  the  said  eastern  wall  of  the  defendant's  new  ware- 
house and  premises  since  the  restoration  to  their  original  state  of  the  said  windows 
in  No.  107  Wood  Street,  is  not  an  unlawful  obstruction  of  the  said  restored 
windows,  or  of  any  access  of  light  and  air  as  supplied  by  the  same  to  which  the 
plaintiff  may  be  entitled." 
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the  law  is,  the  right  of  dominion  over  one's  own  property  and  its  enjoyment, — a 
right,  as  applied  to  lights,  of  the  owner  to  build  to  the  extremity  of  his  own  land, 
with  as  many  windows  as  he  pleases,  subject  to  his  neighbour's  prior  rights. 
[Williams,  J.  The  obstruction  might  be  placed  on  the  land  of  a  third  person.]  Still, 
it  would  be  exercising  an  act  of  dominion  over  the  servient  tenement.  The  defendant 
in  this  case  could  only  exercise  his  right  to  obstruct  by  reason  of  his  property  having 
been  by  the  usurpation  of  the  plaintiff  discharged  of  the  easement.  These  easements 
(as  it  has  been  usual  to  call  them)  may  be  treated  as  implied  grants  upon  condition, 
viz.  that  no  attempt  will  be  made  to  enlarge  the  right.  An  easement  may  be  aban- 
doned by  non-user  or  by  incroachment.  An  incroachment  like  this,  which  so  confuses 
the  old  and  the  new  lights  that  the  one  could  not  be  obscured  without  at  the  same 
time  interfering  with  the  other,  in  reality  amounts  to  an  abandonment  of  the  antient 
right.  It  would  be  easy  to  suggest  cases  where  detriment  to  the  servient  tenement 
would  accrue  from  an  incroachment  of  this  sort  by  the  owner  of  the  dominant  tene- 
ment. In  Gale  on  Easements,  2nd  edit.  p.  275,  the  learned  author,  in  dealing  with 
this  subject,  says:  "Upon  the  question  whether  a  party  is  still  at  liberty  to  restore 
his  tenement  to  its  former  condition  and  recur  to  his  former  enjoyment,  there  is  no 
express  authority  in  the  English  law.  It  should  seem,  however,  that  he  would  have 
no  such  right,  as  he  would  have  clearly  evinced  an  intention  to  relinquish  his  former 
mode  of  enjoyment  (a) ;  and,  in  addi-[301]-tion  to  the  actual  incroachment,  the  uncer- 
tainty caused  by  the  attempted  extension  of  the  right  would  of  itself  impose  a  heavier 
burthen  upon  the  owner  of  the  servient  tenement,  if  such  return  to  the  original  right 
were  permitted."  [Erie,  C.  J.  Does  the  author  exemplify  what  he  means,  or  refer  to 
any  authority  in  support  of  the  position1?]  He  does  not.  [Williams,  J.  It  is  difficult, 
since  Lord  Tenterden's  Act  (2  &  3  W.  4,  c.  71),  to  conceive  how  the  right  to  light  can 
be  rested  upon  an  implied  grant.  If  the  estate  is  out  on  lease,  the  owner  of  the 
reversion  has  no  power  to  obstruct  new  windows  opened  on  the  adjoining  land,  and 
yet  it  would  seem  that  under  that  act  the  right  would  be  gained  by  twenty  years' 
user.  Before  the  act,  the  acquiescence  of  the  lessee  for  years  would  not  have  bound 
the  reversioner.  Byles,  J.,  read  the  1st  and  2nd  sections  of  Lord  Tenterden's  Act.] 
In  s.  3,  the  words  "by  custom,  prescription,  or  grant,"  are  omitted.  In  Baker  v. 
Richardson,  4  B.  &  Aid.  579,  where  lights  had  been  enjoyed  for  more  than  twenty 
years  contiguous  to  land  which  within  that  period  had  been  glebe  land,  but  was  con- 
veyed to  a  purchaser  under  the  55  G.  3,  c.  147,  it  was  held  that  no  action  would  lie 
against  such  purchaser  for  building  so  as  to  obstruct  the  lights,  inasmuch  as  the  rector, 
who  was  only  tenant  for  life,  could  not  grant  the  easement,  and  therefore  no  valid 
grant  could  be  presumed.  In  no  case  whore  there  has  been  a  right  to  build  has  the 
party  exercising  that  right  been  held  to  be  under  any  obligation  to  remove  the  obstruc- 
tion. In  Moore  v.  Uaii-smi,  '.',  B.  &  C.  336,  Bayley,  J.,  says:  "The  right  to  light,  air, 
or  water  is  acquired  by  enjoyment,  and  will,  as  it  seems  to  me,  continue  so  long  as  the 
party  cither  continues  that  enjoyment  or  shews  an  intention  to  continue  it.  In  this 
case,  the  former  owner  of  the  plaintiff's  premises  hail  acquired  a  right  to  the  enjoy- 
[302]-ment  of  the  light;  but  he  chose  to  relinquish  that  enjoyment  and  to  erect  a 
blank  wall  instead  of  one  in  which  there  were  formerly  windows.  At  that  time  he 
eea  ed  to  enjoy  the  light  in  the  mode  in  which  he  had  used  to  do,  and  his  right  ceased 
witli  it."  Littledale,  J.,  who  goes  very  fully  into  the  origin  of  these  rights,  says: 
"There  is  a  material  difference  between  the  mode  of  acquiring  a  right  01  way  or  of 
common  anil  a  right  to  light  and  air.  The  latter  is  acquired  by  mere  occupancy  :  the 
former  can  only  be  acquired  by  user,  accompanied  with  the  consent  of  the  owner  of 
the  land;  for,  a  way  over  the  lands  of  another  can  only  be  lawfully  used  in  the  first 
instance  with  the  consent,  express  or  implied,  of  the  owner.  A  parly  using  the  way 
without  such  consent  would  lie  a  wrong-doer  ;  but,  when  such  a  user,  without  interrup- 
tion, has  continued  for  twenty  years,  the  consent  of  the  owner  is  not  only  implied 
during  that  period,  hut  a  grant  of  the  easement  is  presumed  to  have  taken  place  before 
the  user  commenced.  The  consent  of  the  owner  of  the  land  was  necessary,  however, 
to  make  the  user  of  fhe  way  (from  which  the  presumption  of  the  giant  is  to  arise) 
lawful  in  the  first  instance.  Hut  it  is  otherwise  as  to  light  and  air.  Eh  riy  man  OD 
lu's  own  land  has  a  right  to  all  the   light   and   air  which  will  come  to  him,  ami  he   may 

i")  Citing  Moore  v.  Rawson,  ::  B.  As  C.  332,  5  1).  &  R.  234,  and  Qarriti  v.  Sharp, 
I  X.  &  M.  834,  3  Ad.  &  E.  325. 


814  JONES    V.  TAPLING  11  C.  B.  (N.  S.)  303. 

erect,  even  on  the  extremity  of  his  land,  buildings  with  as  many  windows  as  he  pleases. 
In  order  to  make  it  lawful  for  him  to  appropriate  to  himself  the  use  of  the  light,  he 
does  not  require  any  consent  from  the  owner  of  the  adjoining  land.  He  therefore 
begins  to  acquire  the  right  to  the  enjoyment  of  the  light  by  mere  occupancy.  After 
he  has  erected  his  building,  the  owner  of  the  adjoining  land  may  afterwards  within 
twenty  years  build  upon  his  own  land,  and  so  obstruct  the  light  which  would  other- 
wise pass  to  the  building  of  his  neighbour.  But,  if  the  light  be  [303]  suffered  to  pass 
without  interruption  during  that  period  to  the  building  so  erected,  the  law  implies 
from  the  non-obstruction  of  the  light  for  that  length  of  time  that  the  owner  of  the 
adjoining  land  has  consented  that  the  person  who  has  erected  the  building  upon  his 
land  shall  continue  to  enjoy  the  light  without  obstruction,  so  long  as  he  shall  continue 
the  specific  mode  of  enjoyment  which  he  had  been  used  to  have  during  that  period.  It  does 
not,  indeed,  imply  that  the  consent  is  given  by  way  of  grant ;  for,  although  a  right  of 
common  (except  as  to  common  appendant),  or  a  right  of  way,  being  a  privilege  of 
something  positive  to  be  done  or  used  in  the  soil  of  another  man's  land,  may  be  the 
subject  of  legal  grant,  yet  light  and  air,  not  being  to  be  used  in  the  soil  of  the  land  of 
another,  are  not  the  subject  of  actual  grant ;  but  the  right  to  insist  upon  the  non- 
obstruction  and  non-interruption  of  these  more  properly  arises  by  a  covenant  which 
the  law  would  imply  not  to  interrupt  the  free  use  of  the  light  and  air.  The  right, 
therefore,  is  acquired  by  mere  occupancy,  and  ought  to  cease  when  the  person  who  so 
acquired  it  discontinues  the  occupancy.  If,  therefore,  as  in  this  case,  the  party  who 
has  acquired  the  right  once  ceases  to  make  use  of  the  light  and  air  which  he  had 
appropriated  to  his  own  use,  without  shewing  any  intention  to  resume  the  enjoyment, 
he  must  be  taken  to  have  abandoned  the  right."  When  once  it  is  proved  that  the 
obstruction  was  justifiable,  the  authorities  are  clear  that  the  owner  of  the  servient 
tenement  is  under  no  obligation  to  remove  it.  In  Liyguis  v.  Inge,  7  Bingh.  682,  5  M. 
&  P.  712,  the  plaintiff's  father,  by  oral  licence,  permitted  the  defendants  to  lower  the 
bank  of  a  river,  and  make  a  weir  above  the  plaintiff's  mill,  whereby  less  water  than 
before  flowed  to  the  plaintiff's  mill :  and  it  was  held  that  the  plaintiff  could  not  sue 
the  defendants  for  continuing  the  weir.  Some  [304]  expressions  in  the  judgment  in 
that  case  are  pointedly  applicable  here.  The  court  say  :  "There  is  nothing  unreason- 
able in  holding  that  a  right  which  is  gained  by  occupancy  should  be  lost  by  abandon- 
ment. Suppose  a  person  who  formerly  had  a  mill  upon  a  stream  should  pull  it  down 
and  remove  the  works  with  the  intention  never  to  return, — could  it  be  held  that  the 
owner  of  the  other  land  adjoining  the  stream  might  not  erect  a  mill  and  employ  the 
water  so  relinquished  'I  or  that  he  could  be  compellable  to  pull  down  his  mill,  if  the 
former  mill-owner  should  afterwards  change  his  determination,  and  wish  to  re-build 
his  own?  In  such  case  it  would  undoubtedly  be  a  subject  of  inquiry  by  a  jury, 
whether  he  had  completely  abandoned  the  use  of  the  stream,  or  had  left  it  for  a 
temporary  purpose  only  ;  but  that  question  being  once  determined,  there  seems  no 
ground  to  contend  that  an  action  would  be  maintainable  against  the  person  who 
erected  the  new  mill,  for  not  pulling  it  down  again  after  notice."  Although  the  court 
of  Queen's  Bench  in  L'enshaio  v.  Bean  profess  to  guard  themselves  against  being 
supposed  to  decide  that  an  attempt  on  the  part  of  the  dominant  owner  to  enlarge  his 
right  operates  as  an  abandonment  of  the  easement  which  he  originally  had,  it  is  sub- 
mitted that  the  whole  foundation  of  the  judgment  is  based  upon  that  presumption. 
But,  whether  the  conduct  pursued  by  the  plaintiff  in  this  case  amounted  to  an 
abandonment  or  not,  if  the  erection  by  the  defendant  of  his  wall  was  at  the  time 
justified  by  the  acts  of  the  plaintiff",  he  cannot  upon  any  principle  of  justice  be 
bound  to  remove  the  obstruction ;  the  right  to  light  being  in  the  nature  of  a 
grant  of  an  easement  subject  to  the  condition  that  it  shall  not  be  used,  or, 
in  other  words,  that  no  incroachment  shall  be  made,  to  the  detriment  of  the 
servient  tenement.  Where  a  foot-way  exists,  and  an  attempt  is  made  to  enlarge  it 
[305]  into  a  carriage-way,  it  is  easy  for  the  owner  of  the  servient  tenement  to  obstruct 
the  excess  without  at  all  interfering  with  the  legal  right  which  the  owner  of  the 
dominant  tenement  before  had.  So,  in  the  case  of  a  riparian  proprietor  lowering  a 
weir.  But  where,  as  here,  the  admitted  right  and  the  incroachment  are  so  intermixed 
that  the  latter  can  only  be  obstructed  by  an  obstruction  of  the  whole,  the  owner  of 
the  servient  tenement  must  necessarily  have  a  right  to  obstruct  the  whole,  by  analogy 
to  the  cases  of  confusion  mentioned  in  llenshaiv  v.  Bean.  In  Garritt  v.  Sharp,  3  Ad.  &  E. 
325,  4  N.  &  M.  834,  it  is  conceded  that  there  may  be  such  an  alteration  in  the  mode 
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of  enjoyment  as  to  amount  to  an  abandonment  of  the  right:  and  Hutchinson  \.  Cqpestakt 
substantially  decides  the  same  thing.  [Byles,  J.  The  whole  judgment  reposes  on 
this, — that  the  right  is  not  gone  if  the  new  parts  might  have  been  obstructed  without 
interfering  with  the  old  lights.]  In  Lawrence  v.  Obee,  3  Campb.  514,  Lord  Ellenborough 
ruled  that,  if  an  antient  window  has  been  completely  shut  up  with  brick  and  mortar 
above  twenty  years,  it  loses  its  privilege.  Besides,  it  may  well  be  contended,  upon  the 
authority  of  Pickard  v.  Suns,  6  Ad.  &  E.  469,  2  X.  &  P.  48t>,  and  that  class  of  cases, 
that  the  plaintiff,  having  by  his  acts  aud  representations  induced  the  defendant  to  incur 
considerable  expense  upon  the  faith  of  the  existence  of  a  given  state  of  things,  cannot 
now  turn  round  and  insist  upon  the  defendant's  undoing  what  he  has  done.  The 
course  adopted  by  the  defendant  was  the  only  one  he  could  conveniently  have  adopted 
for  the  purpose  of  obstructing  an  incroachment  of  this  sort.  [Erie,  C.  J.  I  believe  no 
case  has  yet  determined  that  the  dominant  proprietor  loses  his  right  by  attempting  to 
enlarge  it.]  It  is  submitted  that  the  defendant  is  entitled  to  judgment  either  on  the 
ground  of  the  forfeiture  by  the  [306]  plaintiff  of  his  antient  right,  or  on  the  ground 
that  the  defendant  was  justified  in  erecting  tbe  obstruction,  and  in  continuing  it  when 
erected. 

Cleasby,  in  reply.  The  judgment  of  the  Exchequer  Chamber  in  Hutchinson  v.  '  '<%  u  - 
stake  would  apply  to  the  two  lower  windows  here  if  they  had  not  been  restored  to 
their  original  position  and  dimensions,  llenshaw  v.  Bean  does  not,  as  is  suggested,  rest 
upon  any  supposed  abandonment  of  the  easement.  The  main  contention  on  the  part 
of  the  defendant  is,  that  he  is  under  no  legal  obligation  to  pull  down  that  which  the 
law  justified  him  in  erecting  at  the  time.  The  obvious  answer  to  that,  however,  is 
that  the  law  excuses  the  defendant  for  obstructing  that  to  which  the  plaintiff  had  no 
light,  but  not  for  obstructing  that  to  which  his  right  was  undoubted. 

Cur.  adv.  vult. 

The  court  being  divided,  the  judges  now  proceeded  to  deliver  their  opinions 
seriatim,  as  follows  : — 

Keating,  J.  This  was  a  special  case  stated  in  an  action  for  obstructing  and  keeping 
obstructed  certain  lights  of  the  plaintiff. 

In  1857,  the  plaintiff  became  possessed  of  No.  107  Wood  Street,  in  the  city  of 
London,  then  a  public-house  three  storeys  high,  with  one  window  in  each  storey  ;  and 
in  that  year  he  made  alterations  in  it,  by  lowering  the  first  and  second  floors,  so  as 
to  make  them  correspond  with  those  of  his  adjoining  warehouses,  then  recently  erected, 
and  lowering  the  windows  in  those  floors  in  a  similar  way,  one  window  of  the  three 
being  retained  in  its  original  position.  He  then  added  two  new  storeys,  opening  in 
the  first  of  them  a  new  window,  ami  in  the  highest  another  window  or  light  [307]  which 
extended  across  the  entire  width  of  the  building;  the  whole  of  which  was  thus  made 
to  form  part  of  his  warehouses. 

The  defendant,  after  the  completion  of  the  plaintiff's  alterations,  proceeded,  in 
altering  his  own  buildings,  to  erect  a  wall  to  such  a  height  as  to  obstruct  the  whole 
of  the  said  windows  and  lights.  It  was  stated  as  a  fact  that  the  obstruction  could  nut 
have  been  made  in  a  more  convenient  manner,  and  that  it  was  impossible  to  have 
obstructed  the  new  lights  without  at  the  same  time  obstructing  the  antient  window. 

The  wall  of  the  defendant's  new  warehouse  and  premises  constituting  the  obstruc- 
tion was  completed  at  the  end  of  October.  During  the  months  of  September  and 
October,  L857,  a  correspondence  took  place  between  the  attorneys  for  the  plaintiff  and 
defendant  respectively,  the  former  denying  and  the  latter  asserting  the  defendant's 
right  to  build  the  obstruction  in  question. 

Previously  to  the  4th  of  February,  1858,  the  plaintiff,  under  the  advice  of  counsel, 
blocked  up  the  new  windows,  and  restored  the  altered  windows  to  their  original  sizo 
and  proportion  :  and  upon  that  day  the  plaintiff's  attorney  gave  to  the  defendant  notice 
that  he  had  done  so,  calling  upon  the  defendant  to  remove  the  obstruction.  This  the 
defendant  refused  to  do,  whereupon  the  present  action  was  commenced  on  the  24th  of 
February,  1858. 

Upon  these  facts,  two  questions  arise, — first,  was  the  defendant  justified  in  erecting 
the  obstruction  complained  of  '■  and,  if  so,  secondly,  was  ho  justified  in  continuing 
it  after  the  notice  of  the  4th  of  February  ( 

As  to  the  first  point,  Had  the  alteration  made  by  the  plaintiff  consisted  wholly  in 
the  enlargement  of  all  the  antient  windows  of  No.  107  in  the  manner  stated,  the  question 
would  have  been  concluded  in  favour  of  [308]  the  defendant  by  the  eases  of  .//>/'/<""  v. 
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Bean,  13  Q.  B.  112,  and  Hutchinson  v.  Gopestake,  in  Error,  9  C.  B.  (N.  S.)  863.  But, 
inasmuch  as,  whilst  altering  the  antient  windows  in  two  of  the  storeys  of  his  warehouse 
and  opening  new  ones  in  the  additional  storeys,  the  plaintiff  retained  one  antient  window 
unaltered,  it  becomes  necessary  to  consider  the  point  upon  which  three  of  the  judges 
in  the  case  in  error  expressly  reserved  their  opinion,  and  to  decide  whether,  in  order 
to  justify  the  obstruction,  there  is  any  substantial  distinction  between  the  case  where 
the  alteration  consists  in  acquiring  new  and  unprivileged  light  by  means  of  the  enlarge- 
ment of  antient  windows,  and  that  in  which  such  new  light  is  acquired  by  the  addition 
of  new  windows ;  the  effect  of  the  alteration  upon  the  servient  tenement  in  each  case 
being  the  same. 

I  concur  with  the  rest  of  the  court  in  the  opinion  that  there  is  no  real  distinction 
between  the  two  cases,  and  that  the  grounds  upon  which  the  judgment  in  Renshaw  v. 
Bean,  and  the  opinion  of  Mr.  Justice  Crompton  and  Mr.  Justice  Hill  in  Hutchinson  v. 
Gopestake  proceeded,  and  which  recognize  no  such  distinction,  are  quite  satisfactory. 

But,  assuming  that  the  defendant  was  justified  in  erecting  the  obstruction  com- 
plained of,  was  he  also  justified  under  the  circumstances  in  continuing  it  after  notice 
that  the  plaintiff  had  closed  up  the  new  windows  and  restored  those  altered  to  their 
original  position  and  dimensions  I — a  question,  undoubtedly,  of  difficulty  and  importance. 

The  English  law  is  so  peculiar  in  its  provisions  respecting  lights,  that,  in  considering 
a  question  of  any  novelty  relating  to  them,  little  assistance  can  be  derived  from  analogies 
that  might  be  furnished  by  the  laws  of  other  countries.  I  am  not  aware  of  any  other 
system  of  law  by  which  the  remedy  of  the  owner  of  [309]  land  for  an  invasion  of  its 
privacy  by  his  neighbour  opening  new  windows  upon  it  is  confined  to  their  obstruction  ; 
but  it  is  certain,  that,  by  our  law,  the  only  mode  by  which  an  owner  of  land  can  pre- 
vent his  neighbour  from  acquiring  the  right  to  light  through  windows  looking  upon  it, 
is  by  exercising  his  own  right  of  building  upon  his  own  land  so  as  to  obstruct  them  ; 
and  his  omission  to  do  so  within  twenty  years  gives  to  his  neighbour  a  right  to  the 
light,  and  deprives  himself  of  the  right  to  interfere  by  building  or  otherwise  with  that 
state  of  things  to  which  he  is  thus  taken  conclusively  to  have  assented.  The  state  of 
the  law  as  to  the  nature  of  the  rights  of  the  dominant  and  servient  owners  respectively, 
is  thus  clearly  stated  by  Littledale,  J.,  in  his  judgment  in  the  case  of  Moore  v.  Rawson, 
3  B.  &  C.  310,  5  D.  &  R.  234.  After  referring  to  the  right  of  obstruction  within 
twenty  years,  the  judgment  thus  proceeds, — "But,  if  the  light  be  suffered  to  pass  with- 
out interruption  during  that  period  to  the  building  so  erected,  the  law  implies  from 
the  non-obstruction  of  the  light  for  that  length  of  time,  that  the  owner  of  the  adjoining 
land  has  consented  that  the  person  who  has  erected  the  building  upon  his  land  shall 
continue  to  enjoy  the  light  without  obstruction,  so  long  as  he  shall  continue  the  specific 
mode  of  enjoyment  which  he  had  been  used  to  have  during  that  period."  It  would 
appear,  therefore,  that  the  consent  implied  by  law  from  the  uninterrupted  user  of  light 
for  twenty  years  is  not  a  consent  on  the  part  of  the  servient  owner  that  the  enjoy- 
ment shall  continue  without  obstruction  for  any  given  time,  but  only  so  long  as  the 
specific  mode  of  user  to  which  he  has  assented  shall  continue.  Accordingly,  it  was  held 
in  Miore  v.  Rawson,  that,  although  twenty  years'  user  is  indispensable  to  the  acquisition 
of  a  right  to  light,  yet  such  right  may  be  lost  by  a  disuser  for  a  shorter  period.  [310] 
In  that  case,  the  plaintiff,  having  a  building  with  antient  lights  used  as  a  weaver's  shop, 
pulled  it  down,  and  erected  on  the  same  site  a  stable  (afterwards  used  as  a  wheelwright's 
shop),  having  a  blank  wall  next  the  defendant's  land.  Fourteen  years  afterwards,  the 
defendant  built  upon  his  own  land,  and  the  plaintiff  then  opened  a  window  in  the  same 
place  where  there  had  been  a  window  in  the  old  wall :  and  it  was  held  that  he  could 
not  recover  for  continuing  the  obstruction  to  such  window,  on  the  ground  that  the 
fact  of  his  disuser  or  ceasing  to  enjoy  the  right,  unaccompanied  by  any  act  at  the  time 
indicating  an  intention  to  resume  the  enjoyment  within  a  reasonable  time,  operated 
as  an  abandonment  of  the  right,  and  extinguished  it.  "  I  think,"  said  Bayley,  J., 
"  that,  according  to  the  doctrine  of  modern  times,  we  must  consider  the  enjoyment 
as  giving  the  right ;  and  that  it  is  a  wholesome  and  wise  qualification  of  that  rule  to 
say  that  the  ceasing  to  enjoy  destroys  the  right,  unless  at  the  time  when  the  party 
discontinues  the  enjoyment,  he  does  some  act  to  shew  that  he  means  to  resume  it 
within  a  reasonable  time."  This  case  was  before  the  Prescription  Act,  2  &  3  W.  4, 
c.  71  ;  but  that  statute,  which  increases  so  much  the  facilities  for  acquiring  the  right 
to  light  in  certain  cases,  ought  certainly  not  to  be  construed  so  as  to  lessen  the  rights 
of  the  servient  owner  more  than  its  enactments  strictly  require.     The  case  also  was  one 
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of  non-user  or  ceasing  to  enjoy.  But  the  case  of  Gurriit  v.  Sharp,  3  Ad.  &  E.  325, 
4  X.  &  M.  834,  was  one  of  misuser  or  alteration,  decided  since  the  statute,  and  where 
the  same  principle  was  applied.  There,  the  plaintiff  had  stopped  up  some  antient 
apertures  in  a  barn,  through  which  light  and  air  were  furnished  to  it,  and  converted 
others  into  latticed  windows,  and  brought  his  action  for  the  obstruction  of  the  latter. 
Lord  Chief  Justice  Tindal,  who  tried  the  cause,  in  effect  [311]  directed  the  jury  that, 
if  the  defendant  had  obstructed  any  portion  of  the  light  admitted  through  the  original 
apertures,  the  plaintiff  was  entitled  to  damages  for  such  diminution.  A  new  trial 
was  granted,  upon  the  ground  that  the  jury  were  not  required  by  the  judge  to  consider 
whether  the  plaintiff  had  "  essentially  varied  "  the  manner  in  which  the  light  was 
enjoyed.  "  It  is  enough,"  said  Lord  Denman,  in  delivering  the  judgment  of  the 
court, — of  which  Mr.  Justice  Littledale  was  still  a  member, — "  to  say  that  a  party  may 
so  alter  the  mode  in  which  he  has  been  permitted  to  enjoy  this  kind  of  easement  as  to 
lose  the  right  altogether." 

In  Blancliard  v.  Bridges,  4  Ad.  &  E.  176,  5  N.  &  M.  567,  the  acts  of  the  dominant 
owner  which  were  held  to  take  away  the  right  were  undoubtedly  very  strong :  but 
the  case  is  important  as  shewing  how  entirely  the  foundation  of  the  right  to  light  since 
the  Prescription  Act  is  the  same  as  before  it.  Mr.  Justice  Patteson,  in  delivering  the 
judgment  of  the  court,  clearly  lays  it  down  that  "  the  act  of  the  owner  of  the  land 
from  which  the  right  Hows  must  have  reference  to  the  state  of  things  at  the  time  when 
it  is  supposed  to  have  taken  place  :  and,  as  the  act  of  the  one  is  inferred  from  the 
enjoyment  of  the  other  owner,  it  must  in  reason  be  measured  by  that  enjoyment." 
That  such  alteration  by  the  dominant  owner  as  obliges  the  servient  proprietor,  in 
obstructing  the  unprivileged  light,  to  obstruct  likewise  that  which  was  privileged, 
will  take  away  the  right  at  least  for  the  time,  was  distinctly  decided  by  the  court  of 
Queen's  Bench  in  Renskaw  v.  Bean,  where  it  was  held  that  such  an  alteration  was  a 
defence  under  a  traverse  of  the  right :  and  that  principle  (in  eases  where  the  windows 
had  all  been  enlarged)  was  affirmed  by  the  Exchequer  Chamber  in  Hutchinson  v. 
lake. 

It  appears  to  me,  therefore,  that  these  authorities  [312]  shew  the  true  principle 
upon  which  the  rights  of  owners  of  adjoining  lands,  in  respect  of  lights  acquired  by 
user,  are  placed,  namely,  that  the  rights  of  the  servient  owner  in  respect  of  his  land 
being  limited  only  by  the  user  to  which  he  has  assented,  and  for  so  long  only  as  it 
is  substantially  adhered  to,  the  non-user  by  the  dominant  owner  indicative  of  an 
abandonment  of  the  right  so  acquired  by  him,  or  its  essential  misuser  to  the  prejudice 
of  the  servient  proprietor,  does  not  so  much  confer  upon  the  latter  any  new  rights 
of  obstruction  as  that  it  remits  him  to  his  former  territorial  rights  to  the  extent  to 
which  those  conditions  have  been  violated,  upon  which  alone  his  consent  to  their 
limitation  was  given  ;  and  that  his  exercise  of  such  his  rights  can  never  be  questioned 
by  the  dominant  owner. 

The  result  would  be  that  the  solution  of  the  second  question  in  the  present  case 
would  depend  upon  the  answer  given  to  the  first,  and  be  in  favour  of  the  defendant. 

It  is  true  that,  in  such  cases  as  the  present,  the  effect  of  applying  the  principle 
a.s  above  stilted  operates  practically  as  an  extinguishment  of  the  former  right.  Hut, 
Burely  there  is  nothing  unjust  or  unreasonable  in  requiring  that  a  person  who  exercises 
a  right  in  derogation  of  that  of  his  neighbour,  by  that  neighbour's  implied  consent, 
should  adhere  substantially  to  the  terms  upon  which  it  was  given, — especially  in  a 
ea<c  where  the  statute  makes  the  implication  of  consent  from  user  so  imperative,  and 
the  temptation  to  usurpation  by  the  dominant  owner  is  as  great  as  its  effects 
are  injurious  to  the  servient  proprietor.  It  seems  to  me  that  such  a  state  of  the  law 
is  most  reasonable,  and  that  a  man  should  not  be  heard  to  complain  of  the  consequences 
of  an  act  the  necessity  for  which  has  been  created  by  himself. 

[313]  I  am  not  aware  of  any  existing  decision  opposed  to  such  a  view.  Chandler 
v.  Thompson,  3  Campb.  80,  was  much  relied  on.  If  it  decides  nothing  more  than  that, 
the  excess  there  l>ciir_c  severable,  the  obstruction  ought  to  have  been  confined  to  it, 
the  case  may  well  stand.  If  it  decides  more,  then  it  has  been  overruled  by  Ren  haw 
v.  limn  and  Hutchinson  \.  Copestake:  see  the  remarks  of  Kindcrsley,  V.  C,  in  Wilson 
v.  Tovmemd,  I  Drewry  &  Smale,  324.  The  same  observation  is  applicable  to  Coftrell 
\.  Griffiths,  I  Esp.  69.  Asto  Thomas  v.  Thomas,  the  report  of  it  in  -r>  Tyrwh.  804,  shews 
that  the  observation  of  Alderson,  I!.,  was  not  applicable  to  the  present  case:  and  the 
casual  expression  attributed  to  the  Lord  Chief   Baron,  to  be  found  in  the  judgment 
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in  Cavikwell  v.  Russell,  26  Law  J.,  Exch.  46,  is  clearly  extrajudicial :  nor  is  the  case 
itself  to  be  found  in  the  contemporary  reports. 

The  judgment  in  Eenshaw  v.  Bean,  after  disclaiming  the  intention  to  decide  "  that 
the  plaintiff  by  the  alteration  of  his  windows  had  entirely  lost  the  right  which  he  had 
before  enjoyed,"  does  certainly  go  on  to  say  that,  in  consequence  of  his  own  acts,  he 
"  must  be  considered  to  lose  the  former  right  which  he  had,  at  all  events  until  he 
shall,  by  himself  doing  away  with  the  excess,  and  restoring  his  windows  to  their  former 
state,  throw  upon  the  defendant  the  necessit}'  of  so  arranging  his  building  as  not  to 
interfere  with  the  admitted  right."  But  that  this  passage  cannot  have  been  intended 
as  the  expression  of  an  opinion  that  a  restoration  of  the  plaintiffs  windows  to  their 
former  state  would  oblige  the  defendant  to  take  down  the  building  he  had  rightfully 
erected,  is  evident,  not  only  from  the  improbability  of  the  court  deciding  a  point  not 
necessarily  involved  in  the  case  before  it,  but  likewise  from  the  explanation  given  in 
the  latter  part  of  the  judgment  of  this  very  passage ;  where,  after  deciding  that  the 
acts  of  the  [314]  defendant  were  a  defence  upon  a  traverse  of  the  right,  it  proceeds 
to  give  the  reason  as  follows, — "  for,  as  we  have  already  observed  in  the  outset,  the 
plaintiff  has  by  his  own  acts  of  excess  at  all  events  suspended  and  lost  for  the  time 
his  former  right,  if  he  has  not  actually  and  wholly  destroyed  it."  It  is  not,  perhaps, 
easy  to  see  how  the  right  can  oe  lost  even  for  a  time,  unless  it  be  actually  and  wholly 
destroyed. 

Then,  what  are  the  circumstances  of  the  present  case,  with  reference  to  the 
authorities?  When  the  plaintiff  became  the  owner  of  No.  107,  it  was  a  public-house 
three  storeys  high,  with  one  window  in  each  storey.  He  raises  it  two  storeys,  changing 
the  levels  of  the  floors  to  suit  the  adjoining  warehouse,  of  which  he  makes  it  part, 
enlarging  some  windows,  adding  others,  and  more  than  doubling  the  quantity  of  light. 
He  makes  this  entire  change  in  the  character  of  the  building  and  lights  with  the 
intention  of  so  enjoying  them.  Not  only  does  he  do  no  act  indicating  at  the  time  an 
intention  to  resume  the  old  state  of  things  ;  but  all  his  acts  negative  any  such  intention. 
All  through  the  correspondence,  he  never  hints  at  any  intention  to  restore  the  former 
state  of  things,  but,  on  the  contrary,  insists  on  his  right  to  maintain  the  state  of 
things  as  altered  :  and  it  is  not  until  nearly  three  months  after  the  completion 
of  the  defendant's  building,  that,  in  pursuance  of  the  advice  of  counsel,  he  restores 
his  windows  to  a  state  manifestly  inadequate  to  the  permanent  lighting  of  the  building 
in  the  altered  form  in  which  he  still  retains  it:  and  he  then  calls  upon  the  defendant 
to  pull  down  the  building  which  ex  concessis  he  has  rightfully  erected. 

I  am  unable  to  discover  any  principle  of  jurisprudence  upon  which  the  defendant 
can  be  made  to  do  so,  consistently  with  the  foundation  of  the  plaintiff's  right  being 
that  which  the  authorities  state  it  to  be.  If  the  [315]  law  allowed  the  defendant 
to  resist  the  usurpation  by  an  action,  then  the  principle  upon  which  a  restoration  of 
the  former  state  of  things  might  preserve  the  right  is  sufficiently  obvious  :  but  the 
difficulty  is,  to  see  how  a  rightful  act  of  ownership  by  the  defendant  on  his  own  laud 
can  be  rendered  illegal  by  the  act  of  the  plaintiff,  to  which  he  is  no  party.  If  that 
effect  is  to  follow,  within  what  time  must  it  take  place  ?  For  how  long  does  the 
plaintiff  possess  the  right  of  restoration  so  as  to  have  this  effect?  And,  is  the  time 
to  run  from  the  alteration  in  the  plaintiff's  windows,  or  from  the  time  of  the  building 
on  the  defendant's  land  ?  If  the  restoration  is  partial,  is  the  demolition  to  be  so  like- 
wise? Or,  suppose  (what  in  the  present  case  is  highly  probable)  that  the  plaintiff, 
having  compelled  the  defendant  to  take  down  his  building,  then  re-opened  the  windows, 
— is  the  defendant  to  build  another  wall,  or  is  he  to  submit  to  the  usurpation  ?  These 
and  many  other  difficulties  which  might  be  suggested  oppose  themselves  to  the  main- 
tenance of  the  plaintiff's  claim  on  the  present  occasion, — a  claim  which,  if  established, 
will,  as  it  appears  to  me,  simply  enable  a  dominant  owner,  by  a  dexterous  use  of  the 
decision,  to  increase  the  servitude  upon  his  neighbour's  land  to  any  extent  he  pleases. 

In  my  opinion,  the  defendant  is  entitled  to  the  judgment  of  the  court. 

Byles,  J.  I  am  also  of  opinion  that  the  defendant  is  entitled  to  the  judgment 
of  the  court. 

The  plaintiff  having  altered  the  dimensions,  shape,  and  position  of  nearly  all  his 
windows,  it  became  necessary  for  the  defendant,  in  order  to  escape  the  burthen  of  a 
new  servitude,  to  block  all  the  plaintiff's  windows  to  the  extent  to  which  he  has  blocked 
them.  That  he  had  a  right  to  do  so  while  the  new  lights  were  [316]  open,  I  believe 
we  are  all  agreed.     The  remaining  question  is,  whether  the  defendant  has  a  right  to 
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continue  his  obstruction  after  the  plaintiff  has  restored  his  windows  to  their  original 
condition. 

In  order  to  determine  this  question  in  favour  of  the  defendant,  it  is  not  necessary 
to  decide  that  the  whole  original  right  was  by  the  common  law  subject  to  an  implied 
condition  that  no  part  of  it  should  be  varied  in  its  ezercise  to  the  prejudice  of  the 
servient  owner,  and  that,  if  its  exercise  be  so  varied,  the  whole  original  right  is  forfeited 
or  abandoned  for  ever.  I  hesitate  to  arrive  at  this  conclusion  on  a  point  of  such  general 
and  vital  importance  in  great  cities  like  this  metropolis,  but  desire  here  to  express  no 
opinion  upon  it.  It  is,  I  think,  sufficient  to  say,  that,  in  the  case  under  consideration, 
the  defendant  at  the  time  he  built  did  no  unlawful  act ;  and  the  plaintiff,  both  by  tus 
conduct  and  by  his  letters,  represented  to  the  defendant,  and  induced  the  defendant 
reasonably  to  believe,  that  he  (the  plaintiff)  intended  permanently  to  continue  his 
lights  in  their  altered  condition;  in  which  condition  a  permanent  erection  by  the 
defendant  would  never  become  a  legal  injury  to  the  plaintiff.  It  will  be  observed 
that  the  plaintiff  re-builds  his  house  in  a  substantial  manner,  probably  calculated  to 
last  a  century  or  more,  with  a  general  arrangement  internally  and  externally  adapted 
to  the  new  lights,  and  unfitted  for  the  old  lights.  This  appears  to  me  equivalent  to 
a  representation  by  the  plaintiff  to  the  defendant  to  this  effect, — "  I  have  permanently 
substituted  new  lights  for  my  old  ones ;  and,  if  you  do  not  permanently  block  the 
new  lights,  I  shall  eventually  establish  over  your  property  a  new  servitude."  The 
written  correspondence  between  the  parties  before  the  defendant's  erections  were 
complete  carries  the  defendant's  case  further ;  for,  although  the  plaintiff  disputes  the 
defen-[317]-dant's  right  to  block  the  new  lights  (in  which  controversy  we  are  all  agreed 
that  the  plaintiff  was  wrong),  yet  he  no  where  informs  the  defendant  that  he  the 
plaintiff  is  about  to  abolish  his  new  lights,  and  to  restore  his  anticnt  ones,  but,  on  the 
contrary,  asserts  his  right  to  the  new  ones.  The  defendant,  therefore,  both  by  the 
words  and  actions  of  the  plaintiff,  has  been  encouraged  and  induced  to  lay  out  a  sum 
of  money  in  erecting  a  permanent  building  on  his  own  ground  :  and  it  would  be 
inequitable  if  the  plaintiff  after  this  should  be  allowed  to  say, — "I  have  at  length 
altered  my  mind.  Now,  therefore,  pull  your  building  down."  Whatever  time  is  to 
be  allowed  to  the  dominant  owner  to  change  his  mind,  it  surely  cannot  extend  beyond 
the  period  at  which  the  servient  owner  has  completed  a  substantial  building  on  the  faith 
of  the  continuance  of  permanent  buildings  already  erected  by  the  dominant  owner.  If 
it  can  extend  beyond  that  period,  what  reasonable  limit  can  be  assigned  to  the  caprice 
of  the  dominant  owner? 

I  do  not  rest  the  defendant's  case  on  the  ground  of  licence,  as  in  Liggins  v.  Inge, 
7  Bingh.  GS'2,  5  M.  &  P.  712,  but  on  the  ground  of  a  representation  by  the  plaintiff 
of  a  state  of  facts  which  if  correct  would  justify  the  defendant  in  expending  money  in 
erecting  substantial  buildings  on  his  own  land. 

The  case  bears  a  strong  analogy  to  those  cases  of  constructive  fraud  in  equity, 
where  an  owner  of  land,  without  any  evil  intention,  induces  or  allows  another  to  build 
or  expend  money  on  that  laud,  under  the  mistaken  supposition  that  it  is  his  own  land. 
But  the  case  before  the  court  is  stronger  in  two  respects  than  that  case  ;  for,  here  the 
defendant's  use  of  his  own  ground  was  strictly  lawful  at  the  time  when  he  built ;  and 
the  representation  here  is  partly  of  facts  which  are  true  and  partly  of  intentions  lying 
in  the  exclusive  [318]  knowledge  of  the  plaintiff;  so  that  no  inquiry  by  the  defendant 
could  possibly  have  improved  his  knowledge  or  bettered  his  condition. 

But  this  conclusion  in  favour  of  the  defendant  seems  to  nie  fortified  by  the  authori- 
ties. If,  instead  of  a  frontage  containing  new  lights,  the  plaintiff  had  built  a  blank 
wall  with  no  lights  therein,  evincing  thereby  that  hi:  did  not  intend  to  resume  bis 
easement,  and  the  defendant  had  accordingly  built  on  his  own  land  as  he  has  done, 
then  the  case  of  Moore  v.  Bawson,  I  B.  .V  ('.  332,  5  1  >.  &  K.  23  1,  shews  that  the  plaintiff's 
casement  is  gone.  It  seems  to  me  that  the  case  before  the  court  is  the  same  in  principle 
with  the  case  of  Moore  v.  Raw  on. 

It  does  not  follow  that  the  plaintiff's  reinstatement  of  his  premises  would  have 
l"in  the  same,  if  the  defendant,  instead  of  erecting  a  substantial  brick  structure  for 
his  own  purposes,  had  merely  put  up  a  temporary  hoard  to  shelter  himself  from  the 
threatened  servitude,  and  for  no  other  purpose,  which  hoard  might  have  been  both 
erected  and  taken  down  at  scarcely  any  expense.  In  such  a  case,  the  hoard  is  pur- 
posely so  erected  that  it  may  be  removed  as  soon  as  the  danger  is  over.  The  dominant' 
owner  violates  no  law  by  opening  new  windows,  and  the  blind  of   the  Servient  owner, 
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as  soon  as  the  new  windows  are  removed,  has  effectually  accomplished  all  that  the 
servient  owner  intended.  That  is  a  case  in  which  the  servient  owner  suffers  no 
injury. 

Williams,  J.  In  this  case  I  agree  on  both  points  with  the  judgment  of  my  Lord, 
which  he  has  allowed  me  to  read.  As  to  the  first  point,  the  authorities  have  estab- 
lished the  doctrine,  so  as  to  be  indisputable  unless  in  a  court  of  error,  that,  where  the 
owner  of  the  dominant  tenement  has  exceeded  the  limits  of  his  [319]  admitted  right 
to  the  access  of  light  and  air,  either  by  enlarging  or  altering  an  antient  window  or 
opening  an  additional  one,  and  has  thereby  put  himself  into  such  a  position  that  the 
excess  cannot  be  obstructed  bv  the  owner  of  the  servient  tenement,  without  at  the 
same  time  obstructing  the  admitted  right,  no  action  can  be  maintained  for  the  latter 
obstruction  ;  because  it  was  unavoidably  caused  by  the  exercise  of  the  right  of  the 
owner  of  the  servient  tenement  to  obstruct  the  excess,  if  he  shall  think  fit  to  incur 
the  trouble  and  expense  of  thus  using  his  own  land.  And  these  grounds  would,  I 
think,  afford  a  good  plea  by  way  of  justification  in  an  action  for  the  obstruction  of 
the  admitted  right. 

But,  secondly,  I  am  of  opinion  that,  as  the  owner  of  the  dominant  tenement  has 
done  away  with  the  excess  by  restoring  his  lights  to  their  former  state,  so  that  the 
need  to  obstruct  the  excess  ceases,  the  justification  of  the  obstruction  of  the  admitted 
right  also  ceases.  And  the  circumstance  of  the  defendant  having  chosen,  in  order  to 
secure  the  more  convenient  enjoyment  of  his  property,  to  incur  the  expense  of  erecting 
the  obstruction,  does  not  in  my  opinion  justify  him  in  continuing  it.  The  act  of  the 
plaintiff  in  opening  the  new  windows  which  led  to  the  erection  was  a  legal  act,  of 
which  the  defendant  had  no  legal  right  whatever  to  complain.  Nor  can  it  be  said 
that  the  obstruction  was  erected  with  the  licence  or  assent,  express  or  implied,  of  the 
plaintiff.     It  was  erected  plainly  against  his  will,  and  in  spite  of  his  wishes. 

For  these  reasons,  I  think  the  plaintiff  is  entitled  to  our  judgment. 

Erle,  C.  J.  In  this  case  these  were  the  material  facts  : — The  plaintiff,  having  a 
right  to  an  old  window  opposite  the  defendant's  premises,  opened  new  windows  [320] 
in  a  line  above  it,  and  finished  his  alterations  in  August,  1857.  The  defendant  during 
September  and  October,  1857,  built  at  considerable  expense  a  wall  and  warehouse  high 
enough  to  obstruct  the  new  windows,  and,  in  so  doing,  necessarily  obstructed  the  old 
window, — the  wall  and  warehouse  being  a  convenient  mode  of  obstructing  the  new 
windows.  The  plaintiff,  in  February,  1  858,  stopped  up  the  new  windows,  and  restored 
his  premises  to  their  former  state,  and  required  the  defendant  to  take  away  the 
obstruction  to  the  old  window.  During  these  operations  the  correspondence  shewed 
that  the  plaintiff  had  no  intention  either  to  abandon  any  right  or  to  grant  a  licence  to 
the  defendant  to  continue  his  building.  The  defendant  refused  to  remove  the  obstruc- 
tion ;  and,  in  an  action  upon  such  refusal,  the  question  has  been,  whether,  under  these 
circumstances,  the  continuance  of  the  obstruction  is  lawful. 

Upon  the  first  point, — whether  the  obstruction  of  the  old  window  was  originally 
lawful, — my  answer  is  in  the  affirmative,  upon  the  authority  of  Renshaw  v.  Bean, 
18  Q.  B.  112,  and  Hutchinson  v.  Gopestdke,  ante,  vol.  ix.,  p.  863.  But,  upon  the  second 
point. — whether  the  continuance  of  the  obstruction  was  lawful  after  the  premises  of 
the  plaintiff  had  been  restored  to  their  former  condition, — my  answer  is  in  the 
negative. 

The  new  light  in  the  plaintiffs  tenement  would,  if  continued,  have  imposed  a  new 
servitude  on  the  defendant's  tenement.  This  the  defendant  had  a  right  to  prevent 
by  obstruction,  obstruction  being  the  only  method  of  prevention  known  to  the  law. 
But,  when  the  cause  which  made  the  obstruction  lawful  was  removed  in  the  time  and 
manner  above  stated,  it  seems  to  me  that  the  lawfulness  of  the  obstruction  ceased 
also. 

The  defendant  contended  that  the  opening  of  new  windows,  under  the  circumstances 
above  stated,  was  [321]  either  in  the  nature  of  an  abandonment  of  the  right  in  respect 
of  the  old  window,  or  was  in  the  nature  of  a  licence  to  the  defendant  to  build  without 
regard  to  any  former  easement,  and  so  was  a  restoration  of  full  dominion  to  the 
defendant  freed  from  the  former  servitude. 

The  answer  is,  that  the  acts  of  the  plaintiff  shew  an  intention  the  reverse  of 
abandoning  any  existing  right  to  light,  as  his  endeavour  was  to  obtain  an  increase. 
His  acts  and  the  correspondence  entirely  negative  any  intention  either  of  abandoning, 
or  of  licensing,  or  of  freeing  the  defendant's  tenement  from  servitude  :  and,  if  he  had 
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no  such  intention,  the  cases  of  Moore  v.  Rawson,  3  B.  &  C.  340,  5  D.  &  K.  234,  and 
Liggins  v.  Inge,  7  Bingh.  682,  5  M.  &  P.  712,  have  no  application,  seeing  that  they 
founded  upon  the  presumed  intention  of  the  plaintiff,  in  the  first  case,  of 
abandoning  his  easements  permanently,  and,  in  the  second,  of  granting  a  licence  to 
the  defendant. 

The  defendant  contended  further  that  the  right  to  the  passage  of  light  over  the 
land  of  another  must  be  regarded  as  if  it  was  derived  from  a  grant  on  condition  that 
it  should  be  lost  if  the  grantee  made  an  attempt  by  incroachment  to  acquire  a  right 
to  an  increase  of  light,  in  such  a  manner  that  a  permanent  structure  obstructing  both 
the  privileged  and  the  unprivileged  lights  became  the  convenient  mode  of  preventing 
the  acquisition  of  a  right  to  the  increase.  But  no  authority  has  been  cited  to  shew 
that  a  right  to  light  is  presumed  by  law  to  rest  upon  a  grant  conditioned  to  be  void  if 
an  attempt  to  incroach  should  be  made.  The  right  is  often  created  by  grant,  as,  where 
two  adjoining  bouses  pass  to  separate  grantees  from  the  same  grantor,  either  in  fee  or 
for  a  less  estate.  If  the  forfeiture  of  the  light  so  granted  resulted  from  an  enlarge- 
ment of  an  old  or  the  addition  of  a  new  [322]  window,  the  opportunity  for  enforcing 
such  a  forfeiture  must  often  have  occurred  ;  but  no  trace  of  a  claim  thereto  has  been 
found.  Moreover,  the  right  to  a  light  is  frequently  derived  under  the  statute  from 
twenty  years'  user  :  but  in  that  statute  there  is  no  recognition  of  a  liability  to  forfeiture 
if  an  attempt  to  increase  the  servitude  should  be  made.  Still,  although  no  authority 
has  been  found,  the  defendant  contends  that  this  principle  is  a  necessary  consequence 
of  the  doctrine  established  by  the  late  cases  of  Renshaw  v.  Bean  and  Hutchinson  v. 
Copeslake :  and,  to  maintain  this  contention,  he  relies  on  considerations  of  convenience. 
He  argues  that,  if  the  plaintiff  gave  occasion  for  a  permanent  obstruction  by  an  attempt 
to  impose  a  servitude  on  the  defendant,  he  ought  not  to  have  the  option  of  rendering, 
by  an  arbitrary  act,  an  expensive  permanent  obstruction  which  was  lawfully  made, 
unlawful  and  a  cause  of  action,  the  restoration  of  his  own  premises  being  a  matter 
which  rested  entirely  on  his  own  will,  unconnected  with  any  communication  with  the 
defendant ;  and,  if  the  action  lies,  not  only  is  the  expense  of  the  defendant  in  building 
thrown  away,  but  he  is  also  made  liable  to  damages. 

There  is  great  weight  in  this  argument :  but  it  seems  to  me  that  there  is  greater 
weight  in  the  answer.  The  plaintiff,  in  opening  a  new  window,  does  a  lawful  act : 
and  the  defendant,  if  he  chooses  to  obstruct  it,  also  does  a  lawful  act.  The  new  window 
is  entirely  unconnected  with  the  easement  belonging  to  the  old  window ;  and  the 
defendant  is  only  excused  for  obstructing  the  old  window  if  he  cannot  otherwise 
obstruct  the  new  window.  The  obstruction  can  be  effected,  for  the  most  part,  by  a 
temporary  block,  at  slight  expense  :  and,  if  the  right  of  obstructing  the  old  window 
is  limited  to  the  necessity  of  obstructing  the  new  window,  it  is  in  its  nature  a  temporary 
justi-[323]-fication  of  that  which  would  otherwise  be  an  actionable  wrong;  and  the 
defendant  would  act  at  his  peril,  if  he  chose,  with  such  a  limited  right,  to  be  at  great 
expense  for  a  permanent  structure.  There  is  a  hardship  in  allowing  to  the  plaintiff 
an  option  of  rendering  an  act  of  ownership  by  the  defendant,  which  was  perfectly 
lawful  when  it  was  done,  unlawful  by  a  change  which  the  plaintiff  chuses  to  make  in 
his  own  premises.  But  there  seems  a  greater  hardship  in  making  a  new  window  in 
an  upper  storey  a  forfeiture  for  ever  of  a  right  to  light  for  the  windows  below  it. 
The  new  window  may  lie  made  under  a  belief  of  right  ;  as,  where  two  houses  are  held 
under  long  leases  from  the  same  landlord,  who  gives  his  consent  to  an  alteration  in 
the  windows  of  one  house  :  this  would  make  the  alteration  lawful  against  every  one 
except  the  tenant  of  the  adjoining  house  for  the  residue  of  his  term  :  see  Davis  v. 
Marshall,  M.  T.  LS61  :  or,  where  the  houses  are  so  far  apart  that  it  is  doubtful  whether 
the  new  window  in  the  dominant  tenement  is  an  increase  of  the  servitude  of  the 
servient  tenement:  see  Binckesv.  Posh,  post,  p.  324.  So,  if  the  new  light  is  only  a 
slight  inconvenience,  the  matter  may  be  expected  to  be  compromised.  The  hardship 
of  depriving  a  house  of  accustomed  light,  possibly  to  such  an  extent  as  to  render  it 
useless  as  a  house,  by  reason  of  an  aei  intended  to  be  lawful,  is  greater  than  that  of 
throwing  the  expense  of  the  obstruction  on  the  party  obstructing. 

The  facts  and  dates  here  indicate  both  that  the  plaint  ill'  believed  that  he  had 
a  right  to  the  new  window  and  also  that  the  defendant  believed  he  had  a  right  to 
obstruct  both  the  old  and  the  new  windows.  Their  respective  lights  were  at  the  time 
doubtful,  and  have  since  been  settled  only  so  far  as  Ifiilrhinson  v.  ( 'opestakt  is  decisive. 

In  conclusion,  it  may  be  observed  that  the  hardship  [324]  in  cases  like  the  present 
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would  be  prevented  if  an  action  was  allowed  by  the  servient  tenant  against  the 
dominant  tenant,  either  to  try  the  right  to  a  new  window,  or  to  recover  from  the 
dominant  tenant  the  expenses  reasonably  incurred  in  protecting  his  tenement  from 
the  attempted  incroachment. 

For  these  reasons,  I  think  that  the  verdict  for  the  plaintiff  should  stand. 

Judgment  accordingly  (a). 

Binckes  v.  Pash.     Nov.  16th,  1861. 

[S.  C.  31  L.  J.  C.  P.  121  ;    6  L.  T.  125 ;    8  Jur.  N.  S.  360 ;  10  W.  R.  424.     See  Jones 
v.  Tapling,  1861-65,  11  C.  B.  N.  S.  283;  12  C.  B.  N.  S.  826;  11  H.  L.  C.  290.] 

Where  the  owner  of  the  dominant  tenement  has  exceeded  the  limits  of  the  right  which 
he  has  acquired  to  the  access  of  light  and  air,  by  opening  an  additional  window, 
leaving  his  antient  windows  unaltered,  he  has  not  necessarily  lost  or  suspended  his 
admitted  right :  but  the  opening  of  the  additional  window  justifies  the  owner  of 
the  servient  tenement  in  obstructing  the  antient  windows  if  the  doing  so  is  unavoid- 
able in  the  exercise  of  his  right  to  obstruct  the  new  window. 

The  plaintiff  was  a  piano-forte  maker  carrying  on  business  in  Cornbury  Place,  Old 
Kent  Koad ;  his  premises  consisting  of  a  building  containing  two  floors, — the  lower 
having  five  windows,  and  being  used  as  a  workshop, — the  upper  floor  having  four 
windows  and  a  door,  and  being  used  as  a  warehouse  or  show-room.  The  defendant 
was  a  boot  and  shoe  manufacturer  carrying  on  business  on  premises  adjoining  those 
of  the  plaintiff.  In  or  about  the  month  of  August,  1860,  the  defendant  commenced 
building  a  workshop  on  a  spot  at  the  rear  of  his  own  premises  and  abutting  on  the 
plaintiff's  premises,  at  the  distance  of  about  ten  feet  from  the  plaintiff's  workshop  and 
shew-room.  The  plaintiff,  conceiving  that  the  defendant's  building  would  darken  his 
windows,  took  proceedings  in  Chancery  for  the  purpose  of  injoining  him  from  pro- 
ceeding therewith  so  as  to  obstruct  his  (the  plaintiff's)  lights.  Pursuant  to  an  order 
of  Kindersley,  V.  C,  the  present  action  was  brought  to  try  the  right  at  law,  the 
proceedings  in  equity  being  in  the  meantime  suspended. 

[325]  The  declaration  was  in  the  ordinary  form,  for  an  obstruction  of  antient  lights 
The  defendant  pleaded  not  guilty  and  a  denial  of  the  plaintiff's  right  to  the  lights, 
whereupon  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  Hilary  Term, 
1851.  The  contest  between  the  parties  was,  whether  the  defendant's  building  did 
obstruct  plaintiff's  windows  to  such  a  degree  as  would  sustain  the  action ;  and  upon 
the  plea  raising  that  question  the  jury  found  for  the  plaintiff.  Upon  the  second  plea, 
denying  the  plaintiff's  right  to  the  light,  the  verdict  was  also  entered  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  reverse  it  if,  upon  the  undisputed  facts,  and 
upon  inspection  of  the  model  of  the  premises  produced,  the  court  should  be  of  opinion 
that  the  right  was  disproved. 

The  facts  were  in  substance  as  follows  : — The  windows  on  the  ground-floor  had 
existed  in  their  present  state  for  more  than  twenty  years  before  action  brought,  and 
the  jury  found  that  three  of  those  windows  were  obstructed  by  the  defendant's 
erection.  It  appeared  that  the  plaintiff  had  about  ten  years  before  the  action  so 
altered  and  enlarged  the  windows  of  the  first  floor  as  that  an  obstruction  of  the  new 
parts  of  those  windows  would  have  been  lawful :  and  it  was  apparent  from  the  model 
that,  at  the  distance  of  ten  feet,  no  obstruction  of  the  new  part  could  have  been  effectual 
which  did  not  also  obstruct  both  the  old  parts  of  the  same  windows  and  also  the  windows 
of  the  ground  floor  which  were  found  to  have  been  obstructed,  and  that  a  structure 
effective  to  obstruct  the  unprivileged  parts  of  the  upper  windows  must,  according  to 
the  laws  of  nature,  have  obstructed  the  lower  windows  to  a  greater  extent  than  the 
building  complained  of.  It  further  appeared  that  the  defendant's  building  did  not 
obstruct  any  part  of  the  upper  [326]  windows,  though  the  shade  of  it  reached  them 
for  a  short  time  during  some  days  in  the  year,  and  that  the  defendant  in  erecting  his 
building  had  no  intention  of  obstructing  the  plaintiffs  light ;  but  that,  on  the  contrary, 
he  insisted  that  it  neither  did  nor  could  obstruct  any  of  them. 

(a)  The  verdict  was  entered  for  the  plaintiff,  in  order  to  enable  the  parties  to  take 
the  opinion  of  the  court  of  error.     [See  12  C.  B.  N.  S.  826  ;  11  H.  L.  C.  290.] 
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The  alterations  which  the  plaintiff  had  made  consisted  in  the  enlargement  of  the 
four  upper  windows  by  widening  them  about  six  inches  and  lengthening  them  by  three 
courses  of  bricks,  and  making  a  new  window  in  the  centre  where  there  had  formerly 
been  a  door.  The  lower  windows  were  unaltered,  save  that  one  of  them  had  been 
somewhat  diminished  in  size. 

Parry,  Serjt.,  in  Easter  Term  last,  pursuant  to  the  leave  reserved  to  him  at  the 
trial,  obtained  a  rule  nisi  to  enter  a  nonsuit,  "on  the  ground  that  the  plaintiff  was 
not  entitled  to  the  light,  and  not  entitled  to  complain  of  the  defendant's  act,  or  of 
the  diminution  of  light  thereby  occasioned," — ■  referring  to  Blanchard  v.  Bridges,  4  Ad. 
&  E.  176,  5  X.  &  M.  567,  and  Rensliaw  v.  Bean,  18  Q.  B.  112.  He  also  moved  on 
affidavits  of  surprise  :  but,  as  to  this,  the  learned  Serjeant,  on  the  rule  coming  on  for 
argument,  admitted  that  he  was  answered. 

Bovill,  Q.  C,  and  C.  Pollock,  shewed  cause.  The  plaintiff's  complaint  at  the  trial 
was  of  an  obstruction  to  three  of  the  windows  on  the  ground-floor.  It  was  conceded 
that  there  was  no  obstruction  to  the  other  two  windows  on  that  floor ;  nor  was  there 
any  complaint  of  the  obstruction  of  the  upper  windows.  [Erie  C.  J.  The  plaintiff 
has  altered  his  upper  windows.  The  defendant's  building  does  not  seriously  obstruct 
those  windows  :  but,  if  he  succeeds  in  this  case,  upon  the  principle  laid  down  in  Renshaw 
v.  Bean,  [327]  he  will  probably  build  up  higher.]  That  which  the  defendant  has  done 
is  not  in  exercise  of  any  supposed  light  of  obstructing  the  upper  windows.  [Byles,  J. 
The  obstruction  of  part  (perhaps  the  whole)  of  the  upper  windows  would  have  been 
justifiable.]  As  to  part,  that  is  conceded  :  but,  as  to  the  whole,  that  is  still  debateable 
ground  (a).  The  point  which  was  decided  in  Rensliaw  v.  Bean  does  not  arise  here  : 
the  plaintiff  has  not  obstructed,  nor  has  he  attempted  to  obstruct,  the  upper  windows. 
[Byles,  J.  There  is  no  evidence  upon  my  Lord's  notes  that  the  plaintiff  could  not 
obstruct  the  upper  windows  without  also  obstructing  the  lower  ones.]  None.  The 
question  is,  whether  a  man,  by  enlarging  in  a  small  degree  the  area  of  his  upper 
windows,  loses  his  right  to  lower  windows.  In  Renshaw  v.  Bean,  some  of  the  windows 
had  been  enlarged  :  all  had  been  altered  in  position  ;  no  one  remaining  as  it  originally 
existed  :  and  it  was  found  as  a  fact  that  the  defendant  could  not  exercise  his  right 
of  obstructing  the  unprivileged  parts  without  at  the  same  time  obstructing  the 
parts  which  were  privileged.  Such  also  was  the  case  in  Hutchinson  v.  Cupestake, 
ante,  vol.  viii.,  p.  107 ;  in  error,  vol.  ix.,  p.  863.  According  to  the  view  taken  by 
Kindersley,  V.  C,  in  Cooper  v.  Hid/buck,  7  Jurist,  N.  S.  457,  the  question  in  these 
cases  is,  whether  the  alteration  is  a  material  one  or  not.     In  Chandler  v.   Thompson, 

3  Campb.  80,  Le  Blanc,  J.,  laid  it  down,  that,  if  an  antient  window  be  raised  and 
enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully  obstruct  the  passage  of 
light  and  air  to  any  part  of  the  space  occupied  by  the  antient  window,  although 
a  greater  portion  of  light  and  air  be  admitted  through  the  unobstructed  part  of  the 
enlarged  window  [328]  than  was  antiently  enjoyed  :  and  that  doctrine  was  distinctly 
approved  of  in  Blanchard  v.  Bridges,  4  Ad.  &  E.  176,.  5  N.  &  M.  567.     LuMr ell's  case, 

4  Co.  Rep.  86  a.,  Ahlred's  case,  9  Co.  Rep.  55  b.,  Yard  v.  Ford,  2  Wins.  Saund.  172, 
and  Thomas  v.  Thomas,  2  C.  M.  &  R.  34,  were  also  referred  to. 

Parry,  Serjt.,  T.  Jones,  and  W.  W.  Cooper,  in  support  of  tho  rule.  The  principle 
established  in  Renshaw  v.  Bean,  18  Q.  B.  112,  and  atlirmed  by  the  Exchequer  Chamber 
in  Hutchinson  v.  Copestake,  ante,  vol.  ix.  p.  863,  is  this,  that  if  the  owner  of  (ho  dominant 
tenement  by  openingnew  windows  or  enlarging  antient  windows  imposes  an  additional 
burthen  upon  the  owner  of  the  servient  tenement,  the  latter  may  lawfully  obstruct 
the  whole,  both  new  and  old,  provided  the  former  cannot  be  obstructed  without  also 
obstructing  the  latter.  The  evidence  shewed  that  all  the  upper  windows  here  were 
more  or  less  obscured  by  the  defendant's  building.  [Williams,  J.  The  defendant 
had  no  intention  to  obstruct  those  windows.]  Intention  is  immaterial.  [Erie.  C.  J. 
If  the  usurpation  deprives  the  dominant  tenant  of  all  right,  your  argument  avails. 
The  plaintiff  does  not  complain  of  the  obscuration  of  the  upper  windows.]  The 
question  is  not  what  the  plaintitl  complains  of,  but  what  the  defendant  had  a  right 
to  do.  The  authorities  shew  that  he  clearly  had  a  right  to  obstruct  every  window 
the  obstruction  of  which  was  necessary  to  enable  him  to  reach  the  usurped  lights.  It 
is  contended  on  the  part  of  tho  plaintiff  that  the  more  act  of  enlarging  old  windows 
does  not  entitle  the  owner  of  the  servient  tenement  to  obstruct.     The  whole  current 

(a)  Jones  v.  Twplvng,  ante,  p.  2*3,  had  been  argued  but  not  decided  at  this  time. 
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of  the  authorities,  however,  is  opposed  to  that  contention.  Any  addition  to  the  old 
lights  destroys  the  right  as  much  as  if  the  old  aperture  were  entirely  closed  and  a  new 
[329]  and  different  one  substituted  for  it.  In  Blanchard  v.  Bridges,  4  Ad.  &  E.  17G, 
5  N.  &  M.  568,  E.,  being  owner  of  a  house,  enlarged  it,  and  inserted  a  window  at  one 
end  in  the  part  added,  and  at  another  end  carried  out  the  side  walls,  between  which 
two  windows  formerly  stood,  in  a  straight  line,  five  feet,  converting  this  end  into  a 
bow,  and  inserting  two  bow  windows  in  the  same  direction,  but  not  in  the  same  situa- 
tion, as  the  two  former:  and  it  was  held,  that,  whatever  privilege  against  the  obstruc- 
tion of  light  the  windows  of  the  original  house  possessed,  this  privilege  did  not  apply 
to  the  three  new  windows.  Patteson,  J.,  in  delivering  the  judgment  of  the  court, 
there  says :  "  In  whatever  way  precisely  the  right  to  enjoy  the  unobstructed  access 
of  light  and  air  from  adjoining  land  may  be  acquired  (a  question  of  admitted  nicety), 
still  the  act  of  the  owner  of  such  land,  from  which  the  right  flows,  must  have  refer- 
ence to  the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken  place  ;  and, 
as  the  act  of  the  one  is  inferred  from  the  enjoyment  of  the  other  owner,  it  must  in 
reason  be  measured  by  that  enjoyment.  The  consent,  therefore,  cannot  fairly  be 
extended  beyond  the  access  of  light  and  air  through  the  same  aperture  (or  one  of  the 
same  dimensions  and  in  the  same  position)  which  existed  at  the  time  when  such  consent  is 
supposed  to  hare  been  given.  It  appears  to  us  that  convenience  and  justice  both  require 
this  limitation  :  if  it  were  once  admitted  that  a  new  window,  varying  in  size,  eleva- 
tion, or  position,  might  be  substituted  for  an  old  one,  without  the  consent  of  the  owner 
of  the  adjoining  land,  it  would  lie  necessary  to  submit  to  juries  questions  of  degree, 
often  of  a  very  uncertain  nature,  and  upon  very  unsatisfactory  evidence.  And  in  the 
same  case,  a  party  who  had  acquiesced  in  the  existence  of  a  window  of  a  given  size, 
elevation,  or  position,  because  it  was  felt  to  [330]  be  no  annoyance  to  him,  might  be 
thereby  concluded  as  to  some  other  window,  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had  come  in  question  in 
the  first  instance."  [Erie,  C.  J.  That  was  not  the  case  of  a  mere  enlargement  of  old 
windows.]  No.  But  it  was  impossible  here  to  block  up  or  obstruct  the  new  portions 
without  also  obstructing  the  old  portions.  [Erie,  C.  J.  It  is  not  an  unimportant 
element  in  the  consideration  of  this  case,  that  the  plaintiffs  building  is  ten  feet  distant 
from  the  new  building  of  the  defendant.  Byles,  J.  No  ease  has  yet  decided  that  the 
mere  casting  a  shade  across  a  window  gives  a  cause  of  action,  nor  that  a  man  can 
prescribe  for  sun-light  to  enable  him  to  perform  delicate  work.]  In  Garritt  v.  Sharp, 
3  Ad.  &  E.  325,  330,  4  N.  &  M.  834,  Lord  Denman  says  expressly  that  "a  party  may 
so  alter  the  mode  in  which  he  has  been  permitted  to  enjoy  this  kind  of  easement  as 
to  lose  the  right  altogether."  Suppose,  instead  of  merely  enlarging  the  windows  on 
the  upper  floor  of  his  building,  the  plaintiff  had  erected  an  entirely  new  storey  with 
new  windows  therein,  how  could  the  defendant  have  exercised  his  undoubted  right  to 
obstruct  those  new  lights  otherwise  than  by  building  upwards  from  the  foundation 
on  his  own  land,  and  so  intercepting  the  light  to  the  plaintiff's  lower  windows?  The 
plaintiff  is  a  wrong-doer  in  attempting  to  impose  upon  the  defendant  a  larger  ease- 
ment than  he  was  entitled  to.  Vice-Chancellor  Kindersley  seems  in  Wilson  v.  Townend, 
1  Drewry  &  Smale,  324,  to  have  doubted  the  propriety  of  the  decision  of  the  court 
of  Queen's  Bench  in  llenshav  v.  Bean,  18  Q.  B.  112  ;  but,  in  the  subsequent  case  of 
Turner  v.  Spooncr,  4  Law  Times,  N.  S.  732,  he  appears  to  have  come  to  a  different 
conclusion.  There,  B.,  possessed  of  antient  lights,  substituted  new  window-[331]- 
frames,  with  single  plate-glass  panes,  opening  internally,  for  the  old  ones,  consisting 
of  small  panes  with  lead  frames,  opening  only  partially :  in  consequence  of  this  altera- 
tion, more  light  and  air  were  let  in,  although  the  apertures  were  not  increased  :  C, 
whose  premises  were  adjoining,  objected  to  this  alteration,  on  the  ground  that  it  was 
a  new  easement,  and  interfered  with  the  privacy  of  his  premises :  he  proceeded  to 
erect  a  frame-work,  glazed  with  opaque  coloured  glass,  within  a  few  inches  of  B.'s 
antient  lights:  B.  thereupon  applied  for  an  injunction:  and  it  was  held,  that,  if  a 
party  possesses  antient  lights,  and,  without  enlarging  the  apertures,  can  acquire  an 
increased  degree  of  light  and  air,  he  is  entitled  to  such  acquirement  without  giving 
a  right  to  the  occupier  of  the  servient  tenement  to  say  there  is  a  new  easement ;  but 
that,  if  lie  increases  the  dimensions  of  the  apertures,  the  occupier  of  tlie  servient  tenement  has 
a  right  to  object,  and  if,  in  asserting  his  right,  he  interferes  with  the  passage  of  light  ami  air, 
he  is  justified  in  doing  so.  The  Vice-Chancellor,  in  giving  judgment,  says :  "  It  is 
perfectly  true,  that,  if  a  party  having  antient  lights  alters  the  position  of  those  lights, 
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or  if  he  put  into  the  same  wall  of  his  house  additional  lights,  or  if  he  materially 
increases  the  dimensions  of  his  own  lights,  that  in  the  one  case  would  be  a  new  ease- 
ment, and  in  the  other  an  additional  easement,  provided  it  was  not  interfered  with 
for  twenty  years  ;  and  that  gives  the  owner  of  the  servient  tenement  a  right  to  say, 
'  I  must  prevent  you  acquiring  that  easement  by  twenty  years'  enjoyment;'  and  it 
would  enable  him  at  all  events  to  intercept  in  any  way  that  he  thought  tit  the  passage 
of  light  and  air  to  the  new  windows,  or  to  the  increased  portion  of  the  windows  :  and  it 
is  further  established  that,  if  he  cannot  do  that  without  at  the  same  time  interfering 
with  the  passage  of  light  and  air  to  the  old  portion,  he  [332]  is  justified  in  doing  so." 
That  is  exactly  the  principle  now  contended  for  on  the  part  of  the  defendant :  and 
the  same  principle  is  adopted  and  acted  upon  by  the  court  of  Exchequer,  in  the  case 
of  a  drain,  in  Oawkwell  v.  Russell,  26  Law  J.,  Exch.  3-1.  "  Where,"  says  Pollock,  C.  B., 
"a  party  has  a  limited  right  of  this  kind,  and  exercises  that  limited  right  in  excess, 
so  as  to  produce  a  nuisance,  the  only  remedy,  and  the  only  way  whereby  the  party 
can  protect  himself,  is  by  stopping  the  whole,  as  was  done  in  a  case  (a)  deciding 
(though  it  is  hardly  necessary  to  cite  a  decision  on  the  point;  it  is  so  very  clear  and 
plain  on  the  good  sense  of  the  matter  that  it  hardly  wants  an  authority),  that,  if  a 
man  has  a  limited  right  to  the  use  of  a  window,  and  he  enlarges  it  considerably,  the 
only  way  in  which  the  person  who  is  annoyed  by  the  enlargement  of  the  window  can 
prevent  that  nuisance  is,  by  erecting  a  barrier  and  stopping  the  whole  up."  And 
Alderson,  B.,  says :  "  If  a  man  has  a  right  to  send  clean  water  through  my  drain,  and 
chooses  to  send  dirty  water,  every  particle  of  the  water  ought  to  be  stopped,  because 
it  is  all  dirty."  In  antient  times,  it  was  held  that  a  man  lost  his  estate  by  attempting 
to  enlarge  or  extend  it.  Thus,  where  a  tenant  for  life  made  a  feoffment,  and  so  put 
the  remainder-man  to  his  writ  of  formedon,  he  forfeited  his  life-estate.  So,  where 
a  tenant  for  life  or  for  years  made  a  tortious  conveyance,  in  order  to  give  a  new 
quality  to  his  estate,  such  tortious  conveyance  operated  a  forfeiture  of  the  estate  to 
which  he  was  really  entitled.  That  rule  is  applicable  to  easements,  as  well  as  to 
corporeal  hereditaments. 

Bovill,  Q.  C,  submitted  that  the  rule,  so  far  as  it  [333]  related  to  the  prayer  for  a 
new  trial  upon  the  affidavits,  should  at  all  events  be  discharged  with  costs. 

T.  Jones,  contra,  objected  that  the  court  had  no  power  to  do  this. 

Erle,  C.  J.  If  we  have  the  power  to  do  what  Mr.  Bovill  asks,  I  for  one  should 
feel  very  much  inclined  to  do  it.  At  all  events,  if  our  decision  should  ultimately  be 
in  favour  of  the  defendant,  we  may  direct  the  master  to  tax  the  costs  of  that  part  of 
the  rule  for  the  plaintiff. 

Cur.  adv.  vult. 

Keating,  J.  This  was  an  action  for  obstructing  the  plaintiff's  lights.  The  pleas 
were,  not  guilty,  and  a  denial  of  the  plaintiffs  right  to  the  lights.  The  building  of 
the  plaintiff  was  two  storeys  high,  with  a  range  of  windows  in  each  storey  :  those  on 
the  ground  floor  were  antient  unaltered  windows:  thoso  on  the  second  floor  had 
about  ten  years  before  been  altered,  not  in  number,  but  in  size,  by  adding,  as  the 
plaintiff  alleged,  a  very  small  additional  space  or  strip  on  two  sides  of  each  window. 
The  defendant  built  a  shop  on  the  opposite  side  of  a  passage  ten  feet  wide,  which,  as 
he  contended,  did  not  affect  the  light  passing  to  any  of  the  defendant's  windows. 
This  was  the  point  contested  at  the  trial. 

The  jury  found  for  the  plaintiff  on  not  guilty,  but  found  nothing  on  the  second 
issue,  except  that  the  model  was  correct.  The  verdict  was  entered  for  the  plaintiff 
upon  that  issue;  and  the  question  is  whether  we  can,  without  any  other  finding  by 
the  jury,  set  aside  that  verdict,  and  enter  a  verdict  for  the  defendant,  upon  the  ground 
that  the  right  of  the  plaintiff  to  the  enjoyment  of  light  through  all  his  windows  was 
[334]  suspended  or  lost  by  his  alteration  of  those  in  the  second  storey. 

Assuming  it  to  bo  established  by  the  authorities  (as  in  my  opinion  it  is)  that  a 
person  who  has  acquired  a  right  to  the  enjoyment  of  light  by  user  may  BO  alter  the 
mode  of  such  enjoyment  by  a  change  in  the  windows  admitting  the  light,  in  their 
size,  shape,  or  number,  and  with  or  without  an  alteration  in  the  character  of  the 
building  in  which  they  are  placed,  as  to  lose  the  right  previously  acquired,  yel  it  is 
difficult  to  define  the  precise  amount  of  alteration  which  will  have  that  effect.     It 

(a)  Referring  fco  Renshaw  v.  Bean,  18  Q.  I!.  I  L2. 
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would  be  scarcely  reasonable  that  a  trifling  alteration  in  the  mode  of  enjoyment, 
whereby  no  injury  is  done  to  the  servient  tenement,  should  forfeit  the  whole  right : 
Hall  v.  Swift,  i  X.  C.  381,  6  Scott,  167  :  whilst,  on  the  other  hand,  such  a  material 
alteration  as  in  Cfarritt  v.  Sharp,  3  Ad.  &  E.  325,  4  N.  &  M.  834,  or  in  Jones  v.  Tapling, 
ante,  p.  283,  would  in  my  opinion  forfeit  the  right,  as  being  a  total  violation  of  the 
conditions  upon  which  alone  that  right  rested.  If,  therefore,  the  jury  had  found  in 
this  case  that  the  alteration  in  the  upper  windows  of  the  plaintiff's  building  was 
material,  and  that  the  unprivileged  light  could  not  be  obstructed  without  also 
obstructing  that  which  otherwise  would  be  privileged,  then  I  should  have  been  of 
opinion,  upon  the  authority  of  lienshaw  v.  Bean,  18  Q.  B.  112,  and  the  other  authorities 
I  have  referred  to  in  Jones  v.  Tapling,  that  the  plaintiff  had  lost  his  right  to  complain 
of  the  obstruction  in  question,  and  that  our  judgment  should  be  for  the  defendant : 
but  I  am  unable  to  say,  merely  looking  at  the  model,  that  such  is  the  case.  There 
was,  as  I  understand,  no  evidence  given  upon  that  point  at  the  trial,  the  defendant 
resting  his  case  entirely  upon  the  fact  of  non-obstruction  :  and  it  may  be,  if  that 
question  had  been  contested  before  the  jury,  [335]  they  would  have  found  the  addi- 
tion to  the  windows  to  be  so  small  as  not  to  vary  in  any  essential  degree  the  mode 
of  enjoyment.  At  all  events,  the  leave  reserved  extending  only  to  an  inspection  of 
the  model,  I  am  not  satisfied  by  such  inspection  that  the  state  of  things  clearly  existed 
that  would,  upon  the  authorities  referred  to,  cause  a  forfeiture  of  the  plaintiff's  right. 

I  agree,  therefore,  that  the  rule  to  enter  a  verdict  for  the  defendant  upon  the 
traverse  of  the  right  should  be  discharged. 

Byles,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of  the 
court.  I  think  that  the  plaintiff's  antient  unaltered  window  has  not  lost  its  right, 
except  in  a  contingency  which  has  not  yet  happened.  The  easement  belonging  to  that 
window  is  no  doubt  liable  to  be  suspended,  or  in  course  of  time  destroyed,  when  the 
servient  owner  necessarily  blocks  it,  in  order  to  prevent  a  servitude  in  favour  of  other 
and  new  lights  which  cannot  possibly  be  blocked  without  blocking  this  antient  light 
also.  The  servient  owner  has  not  yet  done  this.  He  has  not  only  not  proceeded  to 
raise  his  new  building  to  such  a  height  as  to  block  the  new  lights  ;  but,  on  the  contrary, 
he  has  roofed  in  and  finished  his  new  building  without  doing  so.  Perhaps  he  never 
will  do  so. 

It  is  said  that  the  servient  owner  has  done  no  more  than  he  has  a  right  to  do, 
because  he  might  have  legally  done  even  more  than  he  has  done.  The  true  mode  of 
answering  this  objection  is,  I  conceive,  to  distinguish  between  the  absolute  right  to 
block  the  antient  window  and  the  conditional  right  dependent  on  another  enterprise 
which  has  not  yet  been  undertaken  by  the  defendant,  and  perhaps  never  will  be. 

Not  to  observe  this  distinction  would  be  to  sacrifice  the  antient  right  of  the  dominant 
owner  where  the  only  [336]  reason  for  the  sacrifice  has  not  yet  come  into  existence, 
and  peradventure  never  may. 

Williams,  J.  In  this  case,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment. 

The  real  question  appears  to  me  to  be,  whether,  if  the  owner  of  the  dominant  tene- 
ment has  exceeded  the  limits  of  the  right  he  has  acquired  to  the  access  of  light  and 
air,  by  opening  an  additional  window,  leaving  his  antient  windows  unaltered,  he  has 
lost  or  suspended  his  admitted  right,  or  whether  the  opening  of  the  additional  window 
merely  justifies  the  owner  of  the  servient  tenement  in  obstructing  the  antient  windows 
if  the  doing  so  is  unavoidable  in  the  exercise  of  his  right  to  obstruct  the  new  window. 
If  the  former  is  the  right  view,  I  think  the  defendant  is  entitled  to  our  judgment, 
because  the  right  has  ceased  to  exist  on  which  the  action  is  founded.  If  the  latter, 
then  the  plaintiff  is  entitled  to  maintain  his  action,  because  the  defendant  has  not 
chosen  to  exercise  his  right  of  obstructing  the  new  windows,  and  has  therefore  never 
been  under  the  necessity  of  obstructing  the  antient  window  in  the  exercise  of  that  right. 

On  the  part  of  the  defendant,  it  was  argued  that  this  point  was  expressly  decided 
in  the  case  of  Renshaw  v.  Beam,  18  Q.  B.  112  ;  and  that,  as  a  court  of  co-ordinate  juris- 
diction, we  are  bound  b}'  that  decision.  But  I  think  the  present  case  distinguishable, 
on  the  ground  that,  in  Renshaw  v.  Bean,  the  windows  the  right  to  which  was  held  to 
be  suspended,  if  not  lost,  had  been  so  much  altered  that  they  could  not  properly  be 
regarded  as  the  same  windows  as  those  in  respect  of  which  the  right  had  been  gained ; 
so  that,  in  truth,  the  antient  windows,  and  the  right  claimed  in  respect  of  them,  might 
well  be  regarded  as  having  ceased  to  exist. 
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[337]  But,  in  the  present  case,  the  privileged  windows  remain  unchanged,  and  the 
right  acquired  in  respect  of  them  must  also  remain,  unless  it  has  been  in  some  legal 
way  forfeited,  or  lost,  or  suspended. 

I  beg  to  adopt  the  reasoning  of  my  Lord  in  his  judgment  in  Jones  v.  Tuplin;/, 
ante,  p.  283,  as  affording  in  my  opinion  unanswerable  grounds  for  contending  that 
there  has  been  no  such  forfeiture  or  loss  or  suspension. 

Erle,  C.  J.  In  this  case  the  declaration  was  for  an  obstruction  of  light.  The 
pleas  were, — first,  not  guilty, — and,  secondly,  a  denial  of  the  right  to  the  light. 

At  the  trial  the  contest  was,  whether  the  building  of  the  defendant  did  obstruct  to 
such  a  degree  as  would  sustain  the  action ;  and,  upon  the  plea  raising  that  question, 
the  verdict  was  for  the  plaintiff;  and  that  verdict  is  to  stand.  On  the  second  plea, 
denying  the  plaintiff's  right  to  the  light,  the  verdict  was  entered  for  "the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  reverse  it,  if,  upon  the  undisputed  facts,  and 
upon  inspection  of  the  model  of  the  premises  produced,  the  court  should  be  of  opinion 
that  the  right  was  disproved. 

It  appeared  that  the  windows  on  the  ground  floor  had  existed  in  their  present 
state  more  than  twenty  years  before  action  brought ;  and  the  jury  found  that  those 
windows  were  obstructed  by  a  building  of  the  defendant,  erected  at  the  distance 
of  ten  feet  therefrom.  It  further  appeared  that  the  plaintiff  had  about  ten  years 
before  the  action  so  altered  and  enlarged  the  windows  of  the  first  floor  as  that 
an  obstruction  of  the  new  parts  of  those  windows  would  have  been  lawful :  and  I  see 
from  the  model  that,  at  the  distance  of  ten  feet,  no  obstruction  of  the  new  part 
[338]  could  have  been  effectual  which  did  not  also  obstruct  both  the  old  parts  of 
the  same  windows,  and  also  the  windows  of  the  ground-floor,  which  are  found  to  have 
been  obstructed  ;  and  that  a  structure  effective  to  obstruct  the  unprivileged  parts  of 
the  upper  windows  must,  according  to  the  laws  of  nature,  have  obstructed  the  lower 
windows  to  a  greater  extent  than  the  building  complained  of.  It  further  appeared 
that  the  defendant's  building  did  not  obstruct  any  part  of  the  upper  windows,  though 
the  shade  of  it  reached  them  for  a  short  time  during  some  days  in  the  year  ;  and  that 
the  defendant  had  not  the  remotest  intention  of  exercising  any  right  of  obstruction  in 
erecting  his  building  :  on  the  contrary,  he  maintained  that  it  neither  did  nor  could 
obstruct  any  window  at  all. 

These  are  the  material  facts  upon  which  the  question  is  raised  whether  the  right  of 
the  plaintiff  to  the  light  of  the  lower  windows  is  disproved. 

I  take  it  to  be  clear  from  the  cases  of  Blanchard  v.  Bridges,  4  Ad.  &  E.  176,  5  N.  &  M. 
567,  Eenshaw  v.  Bean,  18  Q.  B.  112,  and  Hutchinson  v.  Cojiestake,  ante,  vol.  ix.,  p.  S63, 
that  the  right  of  the  plaintiff  in  respect  of  his  privileged  windows  was  suspended  by 
reason  of  his  taking  light  through  the  apertures  in  part  unprivileged,  and  thereby 
attempting  to  increase  the  servitude  to  which  the  defendant's  premises  were  subject. 

The  plea  denying  the  right  of  the  plaintiff  was  held  to  be  proved  in  llenshaw  v. 
Bean :  and  the  defendant  contended  that  the  defence  in  that  case  did  not  rest  upon  an 
excuse  for  an  act  of  the  defendant  prima  facie  unlawful,  but  upon  a  loss  of  right  by 
the  plaintiff  in  consequence  of  the  incroachment  attempted  by  him.  If  so,  it  would 
follow,  that,  if  a  wall  of  a  certain  height  is  necessary  to  obstruct  a  new  window,  and 
if,  in  the  course  of  erection,  before  it  is  sufficiently  high  for  the  new  window,  it  obstructs 
an  old  window,  the  servient  [339]  tenant  would  have  a  defence  against  an  action  for 
that  obstruction,  not  on  the  ground  thai  he  was  obstructing  the  new  window,  and  so 
was  justified  in  respect  of  the  old  window,  which  he  could  not  conveniently  avoid  obstruct- 
ing, but  because  the  plaintiffs  right  would  be  gone  for  the  time. 

The  attempted  incroachment  of  the  dominant  tenant,  according  to  the  cases  above 
cited,  would,  if  this  be  correct,  restore  to  the  servient  tenant  dominion  over  his  tene- 
ment freed  from  servitude,  to  the  extent  reasonably  necessary  for  obstructing  the 
incroachment. 

In  the  present  case,  the  obstruction  complained  of  might  bo  enlarged,  and  might  so 
become  a  part  of  an  entire  structure  lawful  because  it  obstructed  an  incroachment, 
and,  in  so  doing,  necessarily  obstructed  a  lawful  easement.  Then,  docs  it  become  a 
wrong,  and  a  cause  of  action,  because  it  was  done  for  another  purpose,  in  the  belief 
that  at  the  distance  of  ten  feet  it  could  not  operate  as  an  obstruction  at  all,  and  in  its 
present  state  does  not  obstruct  the  upper  windows  at  all!  This  the  defendant  would 
answer  in  the  negative  because,  if  the  plaintiff's  incroachment  operates  to  cll'ect  a.  loss 
of  right  in  him,  and  a  restoration  of  right  to  the  defendant,  whatever  the  defendant 
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does  within  the  limit  of  the  right  so  restored  to  him  is  justified  thereby,  although  he 
may  have  been  ignorant  of  his  right,  and  had  no  intention  of  exercising  it. 

But,  in  my  opinion,  this  argument  of  the  defendant  is  not  entitled  to  succeed. 
The  whole  of  it  rests  on  the  assumption  that  the  plaintiff's  right  to  the  easement  for 
the  privileged  windows  is  lost  by  reason  of  the  opening  of  the  unprivileged  windows; 
which  assumption  is  founded  on  the  judgment  in  Renshaw  v.  Bean,  that  the  verdict 
should  be  entered  for  the  defendant  on  the  plea  denying  the  plaintiff's  right  to  the 
light.  That  case  may  be  distinguished  from  this,  on  the  [340]  ground  pointed  out  by 
my  Brother  Williams,  viz.  that  there  no  antient  window  was  left  in  its  original  state  : 
every  window  had  been  altered  :  and,  if  the  alteration  rendered  it  impossible  to  separate 
the  privileged  part  from  the  unprivileged,  the  right  might  be  suspended  or  lost.  But, 
where  an  antient  window  continues  in  its  original  state,  the  opening  of  a  new  window 
does  not  directly  affect  the  right  to  the  antient  window.  A  case  might  be  put  where 
each  storey  in  the  same  house  belonged  to  a  separate  owner :  and  it  could  not  be 
maintained  that  an  incroachment  by  a  tenant  of  the  upper  storey  destroyed  the  rights 
of  the  tenants  of  the  lower  storeys  to  their  antient  lights.  Also,  the  doctrine  of  forfeit- 
ing antient  lights  by  opening  new  lights  does  not  seem  to  me  supported  by  auth- 
ority, nor  by  public  convenience,  as  explained  by  me  more  fully  in  Jones  v.  Tajiling, 
ante,  p.  283. 

I  therefore  come  to  the  conclusion  that  the  right  to  build  so  as  to  obstruct  a  new 
window,  and,  in  so  doing,  if  necessary,  obstructing  an  old  window,  is  only  matter  of 
justification  for  what  would  otherwise  be  a  wrong;  and  that  it  is  essential  for  the 
support  of  this  justification  to  shew  that  the  obstruction  was  raised  for  the  purpose  of 
obstructing  the  new  window,  and,  in  effecting  that  purpose,  unavoidably  obstructed 
the  antient  window  also. 

The  facts  of  this  case  do  not  sustain  that  justification  :  and  it  follows  that  the 
plaintiff  is  entitled  to  keep  the  verdict  found  for  him  on  the  plea  denying  his  right, 
and  that  this  rule  must  be  discharged. 

Rule  discharged. 

[341]    Dickinson  and  Others  v.  Stidolph(«).    Nov.  2nd,  1861. 

[Approved,  Sugden  v.  St.  Leonards,  1876,  1  P.  D.  248.] 

In  order  that  an  unattested  paper  may  be  adopted  as  part  of  a  duly  attested  will,  it 
must  be  referred  to  by  the  will  in  such  a  manner  as  shall,  with  the  assistance  of 
parol  evidence  when  necessary  and  properly  admissible,  leave  no  doubt  of  its  identity. 
— Where  a  codicil  refers  to  two  memorandums,  and  only  one  is  found,  effect  must 
be  given  to  that  which  is  found, — for,  either  the  ordinary  presumption  must  prevail, 
that  the  missing  paper  was  destroyed  by  the  testatrix  animo  revocandi,  or  the 
principle  must  be  applied  that  the  apparent  testamentary  intentions  of  a  testator 
are  not  to  be  disappointed,  merely  because  he  made  other  dispositions  of  his 
property  which  are  unknown  by  reason  of  the  testamentary  paper  which  contained 
them  not  being  forthcoming. — Operation  of  a  duly -attested  codicil,  though  it  relate 
only  to  personal  estate,  as  a  republication  of  the  will,  so  as  to  pass  lands  purchased 
between  the  dates  of  the  will  and  codicil. — Effect  of  alterations  and  obliterations 
made  by  the  testator. 

This  was  an  action  of  ejectment  brought  by  the  direction  of  the  court  of  Chancery 
to  recover  possession  of  three  undivided  fourth  parts  or  shares  of  and  in  certain 
freehold  messuages,  lands,  and  premises  situate  in  the  city  of  London  and  county 
of  Middlesex  respectively. 

The  defendant  was  the  tenant  in  possession  at  the  time  of  the  commencement  of 
the  action,  and  defended  for  the  whole  of  the  lands  and  premises  ;  and,  in  pursuance 
of  a  judge's  order  that  the  trial  of  the  cause  should  take  place  in  Middlesex,  the  cause 
came  on  to  be  tried  before  Erie,  C.  J.,  at  the  sittings  for  Middlesex  after  Easter  Term, 
1860,  when,  by  the  direction  of  his  Lordship,  a  verdict  was  found  for  the  claimants, 

(a)  The  plaintiffs  were  "  James  Dickinson,  William  Stourton  and  Sarah  Sophia 
Ann  his  wife,  William  Lambert  and  Harriett  his  wife,  William  Farr  Stourton  an 
infant  by  the  said  William  Stourton  his  guardian,  and  George  William  Dickinson." 
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with  liberty  for  the  defendant  to  move  that  the  verdict  for  the  claimants  should  be 
set  aside  and  a  verdict  entered  for  the  defendant. 

In  Trinity  Term,  1860,  a  rule  was  accordingly  obtained  by  the  defendant;  and 
in  the  same  term  the  claimants  by  their  counsel  appeared  to  shew  cause,  when  it  was 
ordered,  by  consent  of  the  parties,  that  the  following  case  should  be  stated  for  the 
opinion  of  the  court : — 

[342]  John  Whitehead,  before  and  at  the  time  of  the  making  of  his  will  hereinafter 
mentioned,  and  thenceforth  continuously  until  his  death,  was  seised  in  fee-simple  of 
the  reversion  of  and  in  the  said  lands  and  premises  expectant  on  the  determination 
of  the  estates  for  life  of  Ann  "Whitehead,  Mary  Whitehead,  Charlotte  Whitehead,  and 
Caroline  Whitehead,  respectively,  and  the  survivors  and  survivor  of  them,  such 
reversion  being  liable  to  be  divested  by  the  survivor  of  them  leaving  any  child  of  her 
body  living  at  her  death. 

The  said  John  Whitehead  by  his  will,  dated  the  3rd  of  November,  1817,  and  duly 
executed  and  attested,  devised  the  said  reversion  unto  his  wife  Hester  Mary  AVhitehead, 
her  heirs  and  assigns  ;  and  the  said  John  Whitehead  died  so  seised  of  the  said  reversion 
on  or  about  the  6th  of  March,  1819,  without  having  revoked  his  said  will,  and  leaving 
his  said  wife  Hester  Mary  Whitehead  him  surviving. 

Nine  testamentary  papers,  copies  of  which  were  set  out  in  the  bill  in  Chancery 
which  accompanied  the  case,  were  admitted  to  probate  in  common  form  in  Doctors' 
Commons  on  the  28th  of  April,  1823,  as  the  will  and  codicils  of  the  said  Hester  Mary 
Whitehead.  Printed  fac-simile  copies  of  these  several  documents  with  the  alterations, 
obliterations,  interlineations,  and  errors  of  grammar  and  orthography  were  used  on  the 
argument,  and  were  as  follows, — the  italics  representing  the  parts  which  in  the  originals 
were  obliterated,  and  the  words  within  brackets  denoting  the  interlineations, — 

"Alpha  Cottage  Regent  Park, 
(No.  3.)  "August  27th,  1819. 

"  I  give  and  bequeath  the  freehold  property  I  have  at  Tunbridge  and  the  money  x0  i. 
I  may  have  in  the  bank  at  my  death  to  be  equally  to  be  divied  between  my  sisters 
Mrs.  Ibbott,  Mrs.  Dickeson,  Mary  Dickenson,  James  Dickenson,  daughter  and  son  of 
Joseph  and  [343]  Charlotte  Dickeson,  and  Sarah  Ibbott  and  Joseph  Ibbott,  the 
property  to  be  sold  and  to  be  divied  between  them  equally  share  and  share  alike. 
I  hear  by  appoint  Mrs.  Sarah  Ibbott  my  sole  executrix  to  this  my  last  will  revoking 
all  former  wills  excepting  two  memorandums  dated  10  May,  1819,  which  are  to  remain 
in  force  with  this  my  last  will.  "  H.  M.  Whitehead. 

"  Witness,  James  Fisher. 
"  Caroline  Fisher. 
"  Frances  Weller." 

"  I  make  this  codicil  to  my  will  the  property  that  I  had  left  to  my  brother  William  No.  2. 
Hamlim  Stidolph  I  revoke  and  desire  the  share  of  my  property  that  was  left  to  him 
may  be  equally  divided  between  George  Dickenson,  James  Dickenson,  Mary  Dickenson, 
and  Mrs.  Sarah  Ibbott  and  Mrs.  Dickenson  my  sisters  and  that  my  front  drawing-room 
clock  be  sold  and  the  money  to  be  divided  as  above  that  they  share  and  share  a  like." 

(No.  1.) 
"Alpha  Cottages  Regent  Park  May  10  [Nover  16]  1819.  As  the  state  of  my  n'os. 
mind  owing  to  the  irretrievable  loss  of  my  ever  beloved  husband  and  since  his  death 
the  cruel  treatment  of  my  brother  for  no  cause  whatever  his  conduct  has  added  very 
much  to  my  distracted  mind  therefore  I  leave  what  property  I  may  die  possess  of 
after  my  just  debts  are  paid  I  desire  I  may  be  buried  by  the  side  of  my  ever  beloved 
husband  by  Mr.  Fisher  61  Green  Strecl  I  desire  my  property  may  lie  devided  James 
Dickinson,  George  Mary  Dickenson  Joseph  and  Surah  [Ibbott]  William  and  Henry 
l.mlil  Ibbott  the  children  of  my  two  sisters  to  be  equally  divied  between  them  share  and  share 
a  like  every  thing  to  be  sold  and  turned  in  to  money  except  the.  [344]  things  here  after 
mentioned  Know  one  of  the  above  to  receive  their  part  till  they  have  reached  the 
age  of  21, — James  Dickenson  to  continue  his  schooling  till  the  age  of  14, — and  the 
money  to  be  paid  jointly  by  those  that  are  to  share  my  property  I  give  my  piano 
to  Mary  Dickenson  and  after  her  death  to  her  brother  James  and  so  on  t<>  the  next 
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heir  /  give  to  my  dear  old  friend  my  diamond  butterfly  Mrs.  Marks  wife  of  James  Marks 
coach  maker  New  Road  and  after  her  death  to  Mrs.  Ibbott  my  oldest  sister  the  large 
[diamond]  butterfly  I  give  Mrs.  Ibbott  my  gold  watch  chain  and  seale  I  give  Mrs.  Varnham 
wife  of  Mr.  Charles  Varnham  my  front  drawing-room  clock  and  my  back  to  drawing  clock 
to  Mary  Dickenson  and  to  James  Dickenson  at  the  age  of  21  my  beloved  husbands 
watch  as  it  is  /  do  desire  the  above  James  Mary  [George']  Dickenson  and  Joseph  and 
Henry  Ladd  and  IJ'illiam  Ibbott  will  pay  jointly  and  quarterly  and  every  one  of  them  part 
of  what  I  may  die  possess  of  twelve  pounds  a  year  to  my  good  and  faithful  servant  Frances 
Weller  during  her  life  I  give  also  to  her  the  bed  she  sleeps  on  and  the  furniture  in  the  same 
room  and  likewise  all  the  furniture  in  the  kitchen  except  the  clock  [for  her  goal  conduct] 
I  give,  that  to  James  Dickenson  my  jewels  plate  furniture  clothes  picture  except  those  I  leave 
to  my  friends  to  be  all  sold  and  the  p  money  to  be  equally  devied  between  Mrs.  Ibbott 
and  Mrs.  Dickenson  [and  Charlotte  Mary  Dickenson]  and  their  children  glass  and 
china  I  give  to  Maria  wife  [of  James  Fisher]  Green  Street  my  work  box  and  to  Mrs.  Sarah 
my  icork  table  to  Caroline  Fisher. 

"  Witness  my  hand  this  day 
"May  10,  1819, 
"  Witness,  James  Fisher.  "  Hester  Mary  Whitehead. 

"November  16,  1819  "(a). 

[345]  (Xo.  2.)     "17  Alpha  Cottage, 
"November  16,  1819. 

No.  4.  "  I  Hester  Mary  Whitehead  do  hereby  make  this  codicil  to  my  will  the  money 
I  had  left  in  my  will  and  property  to  Francis  Weller  my  servant  I  revoke  and  desire 
the  same  may  be  equally  divided  between  the  persons  in  my  former  will  in  consequence 
of  her  uugrateteful  [ungratefull]  conduct  since  my  lamentable  situation.  I  do  declare 
this  to  be  my  wish.  "  H.  M.  Whitehead." 

>"o  5.  "  I  give  and  bequeath  to  Mary  Charlotte  Dickinson  my  Indea  shawl  and  my  bed 
and  furniture  that  is  in  my  room  and  likewise  my  drawing  [room]  furniture — and  to 
James  Dickenson  my  parlor  furniture  in  my  parlor  and  my  bed  and  furniture  in  my 
back  bed-room  and  my  watch  and  chain  and  seals  to  Mary  C.  Dickenson  I  do  desire 
that  Mary  Dickenson  James  and  George  Dickenson  Sarah  Ibbott  Ibbott  do  jontly 
jointly  pay  quarterly  to  Charlotte  Dickenson  wife  of  Joseph  Dickenson  twenty  pounds 
per  year  during  her  natural  life  and  ten  pounds  a  year  to  Sarah  Dickenson  [daughter 
of  the  above]  during  her  life  to  be  paid  by  the  above  jointly  my  clothes  I  beg  may  be 
equally  divided  between  Mrs.  Ibbott  Mary  Charlotte  Dickenson  and  Sarah  Ibbott 
daughter  of  Joseph  Ibbott  the  pictures  of  my  beloved  husband  /  desire  and  myself 
two  in  oil  to  be  given  to  Mary  Charlotte  Dickenson  and  the  two  in  crayons  to  Sarah 
Ibbott  daughters  of  Joseph  Dickenson  and  Joseph  Ibbott  my  plate  to  be  eaqually 
divided  between  Mary  Charlotte  Dickenson  and  James  Dickenson  and  Sarah  Ibbott 
son  and  daughters  of  Joseph  Dickenson  and  Joseph  Ibbott — the  other  pictures  to  be 
divieded  between  the  above  my  rings  and  jewels  to  be  devided  between  the  above 
table  linen  the  same — I  [346]  give  one  of  my  silver  cups  one  to  Mary  Charlotte 
[Dickenson]  and  one  to  Sarah  Ibbott  my  books  and  book  case  t  in  the  little  back 
drawing-room  I  give  to  Mary  Charlotte  Dickenson  and  the  two  in  the  parlor  one  I 
give  to  James  Dickenson  with  the  books  that  has  the  secretary  and  the  other  to 
Joseph  Ibbott — son  of  Joseph  Ibbott  with  books — if  any  of  the  above  should  die  I 
desire  the  survivors  will  share  and  share  alike.     November  16,  1819. 

"Hester  Mary  Whitehead." 

(No.  5.)  "Alpha  Cottage,  Feb.  19,  1821. 

No  s.  "This  is  a  codicil  to  my  will  I  desire  that  the  lease  of  my  house  Apha  Cottage 
with  furniture  plate  linen  jewels  watches  pictures  books  clocks  with  all  the  property 
that  belongs  to  me  after  my  death  with  the  [Bank  in  the  five  per  cents — with  the 
money  in  the]  freehold  houses  at  Tunbridge  to  my  ever  valuade  friend  during  his 
natural  life  Doctor  George  Rees  Doctor  of  Physic  late  of  Finsbury  Square  now  of 
Pembrok  House  Mare  Street  Hackney  Member  of  the  Royal  College  of  Physicians 
for  his  benefit  only)  no  creditor  whatsoever  can  or  shall  have  any  control  over  my 

(a)  This  paper  was  indorsed  "  Hester  Mary  Whitehead's  will." 
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property  but  to  be  solely  for  his)  the  said  George  Rees  comfort  during  his  life  and 

after  his  death  to  go  to  the  persons  mention  in  my  will  in  the  hands  of  Mr.  Fisher 

Green  Street.     I  do  peremptorily  beg  this  will  may  revoke  all  other  will's  during  th*e 

natural  life  of  the  said  Doctor  George  Rees,  as  he  has  been  the  most  valuable  and 

sincere  friend  to  me  during  my  severe  trial  of  widow  hood     I  beg  he  would  see  all 

my  just  debts  paid  out  of  my  property  if  there  should  be  any  which  will  not  be  more 

than  a  few  pound  as  I  never  contracted  any — the  money  in  the  Bank  he  is  to  receive 

the  interest   during   his    life — and    to  pay   to   [347]   Charllotte    Dickenson  wife    of 

Joseph  Dickenson  sister  to  H.  M.  Whitehead  1      .,  i,^  ,       , 

.i  ■  .'  ,  i •       v       i-r     .  Witness  mv  hand 

thirty   pounds  per  year  during  her  life   toV  ■  „  „   M  w„ITFHT?,,n 

be  paid  to  her  quarterly.  J  "•  M"  "  HITEHEAD- 

"  S.  Fynney. 
"  H.  Richardson. 
"February  19,  1821.  "Geo.  Auther." 

(No.  6.)  "September  28,  1822. 

"  This  is  A  Codicil  to  my  Will  in  the  hands  of  my  Dear  friend  Dr.  George  Rees.  No.  -. 
I  do  desire  that  the  interest  of  One  thousand  pounds  standing  in  my  name  in  the  four 
pr.  cents,  to  be  solely  for  the  use  and  benefit  of  my  sister  Charlotte  Dickinson  and  at 
her  death  the  same  to  be  equaly  devied  between  her  son  James  Dickinson  and  Sarah 
Ibbott  only  daughter  of  my  sister  Sarah  Ibbott  share  and  share  alike  1  give  and 
bequeath  to  my  Dear  friend  Mary  Ann  Storey  12  Mount  Street  Grosvenor  Square  my 
small  diamond  ring  the  one  that  is  set  as  a  butterfly  and  my  diamond  ear-rings  I 
likewise  give  to  Mrs.  Giblin  Aunt  to  the  above  and  my  Black  velvet  dress 

and  cloak  and  the  best  bonnet  I  may  leave,  I  give  and  bequeath  to  my  ever  dear  friend 
Harriott  Vardon  Daughter  of  Mr.  Vardon  Kingston  my  gold  watch  chain  and  seals 
with  my  large  Diamond  ring.  I  give  to  my  ever  to  be  beloved  Dr.  George  Rees  my 
large  Amethyst  diamond  brooch.  I  likewise  give  to  Harriott  Vardon  my  tortoise  shell 
worke  Box — and  my  worke  table  to  Sarah  Ibbott  as  above — I  give  to  Harriott  Vardon 
my  Blacke  lace  Cloak  and  large  white  vail  and  the  two  picture  of  my  beloved  husband 
and  myself  hanging  in  the  Back  drawingroom  I  beg  that  the  remainder  of  my  cloths 
may  bo  eagually  equally  divided  between  m}7  Sister  Sarah  Ibbott  Charlotte  Dickenson 
and  Sarah  [348]  Ibbott  daughter  of  the  above  Sarah  and  I  do  desire  if  at  my  Death 
that  if  Ann  Mirries  is  in  my  house  she  may  receive  additional  to  the  wagees  ten  pounds 
and  five  pounds  for  Mourning  for  her  faithful  services.  I  give  to  Mrs.  George  Author 
my  small  diamond  ring. 

"  I  do  declare  this  to  be  my  own  act  and  deed. 

"Hester  Mary  Whitehead." 

"I  give  and  bequeath  to  Miss  Eliza  Attree  my  coral  necklace  &  bracelets  she  x , 
lives  at  St.  James  Place  and  to  Miss  Sarah  Ibbott  my  India  Shawl. 

"Hester  Mary  Whitehead. 
"Witness,  Mary  Ann  Leader. 
"J.  Dexter." 

(No.  7.) 

"Finding  that  owing  to  the  late  insolvency  of  my  friend  Dr.  Rees  the  disposition  No.  . 
I  have  made  of  my  property  in  my  codicil  dated  February  19th  1821  will  not  secure 
the  property  there  left  to  him  as  I  [wish  1 1  make  this  Codicil  to  vary  the  codicil  dated 
the  19th  Feby.  1821  in  as  much  as  the  property  thereby  left  to  Dr.  George  Rees  I 
Dow  leave  to  [Mr.  Norton  Apothecary  GlosterSt.  Gloster  Place  and  |  Mr.  Henry  How 
Cole  Carpet  Warehouse  Regent  Street  in  trust  to  pay  to  Dr.  Ucos  the  interest  and 
proceeds  as  the  same  shall  arise  for  his  sole  and  separate  use  but  upon  this  express 
condition  that  the  same  or  any  part  thereof  shall  not  be  subject  or  liable  either  as 
principal  or  interest  to  be  sold  disposed  of  made  over  or  applied  in  liquidation  of  any 
debts  or  Engagements  heretofore  contracted  or  wh.  may  hereafter  lie  contracted  by 
the  said  Dr.  George  Rees  but  the  same  shall  not  be  assignable  by  operation  of  law  or 
otherwise  to  warrant  or  empower  the  Trustees  hereby  named  to  apply  the  sd.  Trust 
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Property  in  any  way  other  than  is  hereby  directed  and  I  [349]  appoint  Mr.  James 
White  of  No.  3  Judd  St.  London  my  sole  Executor. 

"H.  M.  Whitehead. 

"Signed  and  acknowledged  by  Mrs. 
Whitehead  in  the  presence  of  us  who  in 
her  presence  and  the  presence  of  each 
other  have  hereunto  set  our  names  as 
witnesses  this  eleventh  day  of  December, 
1822. 

"  Mary  Ann  Leader. 

"J.  Dexter. 

"Benj.  RoIeff"(a)>. 

No  evidence  was  given  at  the  trial  to  explain  or  account  for  the  said  alterations, 
obliterations,  and  interlineations,  or  any  of  them,  or  to  shew  that  any  of  the  said 
papers  had  ever  been  in  the  possession  of  Mr.  Fisher  mentioned  in  the  sixth  of  the 
said  papers,  or  whether  there  ever  had  been  any  testamentary  papers  of  the  said  Hester 
Mary  Whitehead,  except  the  said  nine  papers. 

With  the  said  testamentary  papers  another  paper,  properly  signed  and  attested, 
but  not  admitted  to  probate,  was  deposited  in  Doctor's  Commons  and  marked  6  a. 
It  has  no  interlineations,  and  is  as  follows  : — 

"Alpha  Cottage  Feby  19,  1821. 

"  This  is  a  codicil  to  my  Will  I  desire  that  the  Lease  of  my  House  Alpha  Cottage 
with  furniture  plate  linen  jewels  watches  pictures  Books  Clocks  with  all  the  pro- 
perty that  belongs  to  me  after  my  Death  with  the  freehold  Houses  at  Tunbridge  with 
the  money  I  may  have  in  the  Bank  in  the  five  per  Cents  To  my  [350]  ever  Valueded 
friend  During  his  natural  life  Doctor  George  Bees  Doctor  of  Physic  late  of  Finsbury 
Square  now  of  Pembrok  House  Mare  Street  Hackney  Member  of  the  Boyal  College 
of  Physicians  for  his  benefit  only)  no  creditor  whatsoever  can  or  shall  have  any 
control  over  my  property  but  to  be  solely  for  his  the  said  George  Rees  comfort  during 
his  life)  And  after  his  Death  to  go  to  the  persons  mention  in  my  will  in  the  hands  of 
Mr.  Fisher  Green  Street  I  do  peremptorily  beg  this  Will  may  revoke  all  other  Wills 
during  the  natural  life  of  the  said  Doctor  George  Rees — As  he  has  been  the  most 
valuable  and  sincere  friend  to  me  during  my  severe  trial  of  widowhood  I  beg  he  would 
see  all  my  just  debts  Paid  out  of  my  property  if  there  should  be  any — which  will  not 
be  more  than  a  few  Pounds  as  I  never  contracted  any  the  mony  in  the  bank  he  is  to 
receive  the  interest  only  during  his  life — and  to  pay  to  Charlotte  Dickenson  the  wife 
of  Joseph  Dickenson  Sister  to  HM.  White-]  „  Witnega  hand 
head  thirty  pounds    per   year  during  her  -  „H  M  Whitehead 

life  to  be  paid  to  her  quarterly.  J 

"  Sarah  Fynney. 

"H.  Richardson. 
"February  19,  1821.  "Geo.  Auther." 

"I  have  this  clay,  February  11,  1823,  delivered  a  copy  of  the  above  to  Doctor 
George  Rees  in  the  presence  of  Mrs.  Sarah  Ibbott  and  Mrs.  Charlotte  Dickenson,  as 
witness  my  hand.  "  James  White  "  (a)2. 

The  said  several  testamentary  papers  were  produced  from  Doctors'  Commons  :  and 
the  learned  judge  [351]  directed  the  jury  to  find,  and  the  jury  found,  that  the  same 
were  respectively  signed  and  executed  by  the  said  Hester  Mary  Whitehead,  and 
attested  :  but  the  court  was  to  be  at  liberty  to  draw  such  inferences  of  fact  as  the  jury 
might  have  drawn. 

The  said  Hester  Mary  Whitehead  was  at  the  dates  of  the  said  testamentary  papers, 
and  continuously  to  the  time  of  her  death,  seised  in  fee-simple  of  and  in   the  said 

(a)1  This  paper  was  indorsed  "Codicil  assigns  to  Mr.  Norton  in  Trust,  1822." 
(a)2  This  was  the  executor  named    in    the  testamentary  paper  No.  9 ;  and  the 
delivery  in  question  took  place  two  days  after  the  death  of  the  testatrix. 
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reversion  so  devised  bo  her  as  aforesaid  i  and  save  and  except  the  said  estates  for  life 
of  the  said  Ann  Whitehead,  Mary  Whitehead,  Charlotte  Whitehead,  and  Caroline 
Whitehead,  the  said  estate  and  interest  of  the  said  Hester  Mary  Whitehead  was  not 
nor  is  subject  to  any  outstanding  estate,  term,  or  interest  in  the  same. 

The  said  Hester  Mary  Whitehead  died  on  the  9th  of  February,  1823. 

The  said  Charlotte  Whitehead  survived  the  said  Ann  Whitehead,  Mary  White- 
head, and  Caroline  Whitehead,  and  died  without  issue  on  the  9th  of  April,  1848. 

The  said  claimant  James  Dickinson  is  the  same  James  Dickinson  mentioned  in  the 
first,  second,  and  third  of  the  said  testamentary  papers. 

The  said  claimant  George  William  Dickinson  is  the  heir-at-law  of  the  George 
Dickinson  mentioned  in  the  second  and  third  of  the  said  papers  ;  and  the  said  George 
Dickinson  was  the  heir-at-law  of  the  Mrs.  Dickinson  mentioned  in  the  first,  second, 
and  sixth  of  the  said  testamentary  papers. 

The  said  claimants  Harriett  Lambert  and  William  Fan1  Stourton  are  the  devisees 
in  fee  under  the  will  of  Joseph  John  Ibbott,  mentioned  as  Joseph  Ibbott  in  the  first 
and  third  of  the  said  testamentary  papers  ;  and  the  said  Joseph  John  Ibbott  was  the 
heir-at-law  of  the  Mrs.  Ibbott  mentioned  as  Mrs.  Ibbott  and  as  Mrs.  Sarah  Ibbott,  the 
sole  executrix,  in  the  first  of  the  [352]  said  testamentary  documents,  and  as  Mrs. 
Sarah  Ibbott  in  the  second  of  the  said  testamentary  documents. 

The  said  claimant  Sarah  Sophia  Ann  Stourton  is  the  same  person  as  Sarah  Ibbott, 
mentioned  in  the  first  and  third  of  the  said  testamentary  papers. 

Mary  Dickinson  mentioned  in  the  first,  second,  and  third  of  the  said  papers  is  now 
the  wife  of  Richard  Mansell,  and  is  not  represented  by  any  of  the  plaintiffs  in  the 
present  action. 

The  defendant  David  William  Stidolph  is  the  heir-at-law  of  William  Hamlin 
Btidolph,  who  is  mentioned  in  the  second  of  the  said  testamentary  documents,  and  who 
was  the  brother  and  heir-at-law  of  the  testatrix,  Hester  Mary  Whitehead. 

The  court  was  to  be  at  liberty  to  draw  such  inferences  as  a  jury  might  reasonably 
have  drawn  ;  and,  if  they  should  think  fit,  to  inspect  the  original  testamentary  papers. 

The  questions  for  the  opinion  of  the  court  were, — 

First,  whether  the  said  testamentary  papers,  or  any  of  them,  were  admissible  in 
evidence. 

Secondly, — if  the  said  papers,  or  any  of  them,  were  admissible  in  evidence, — 
whether  the  claimants  or  any  of  them,  and,  if  any,  which  of  them,  are  entitled  to 
recover  the  three  undivided  fourth  parts  or  shares,  or  any  parts  or  shares,  and,  if  so, 
what  parts  or  shares,  of  the  lands  and  premises  in  question  :  And,  if  the  court  shall 
be  of  opinion  that  the  claimants  or  any  or  either  of  them  are  or  is  entitled  to  recover 
the  said  three  undivided  fourth  parts  or  shares,  or  any  parts  or  shares  of  the  lands  and 
premises,  then  judgment  is  to  be  entered  for  the  said  claimants  for  such  parts  or  shares 
as  they  may  be  entitled  to.  But,  if  the  court  shall  be  of  opinion  that  the  claimants  or 
any  of  them  are  not  entitled  to  any  part  or  share,  then  judgment  is  to  be  entered 
generally  for  the  defendant. 

[353]  The  case  was  argued  in  Trinity  Term  last,  by  Couch  (with  whom  was  Clare), 
for  the  plaintiffs,  and  Bovill,  Q.  C.  (with  whom  were  Hardy  and  Macnamara),  for  the 
defendant.  The  arguments  are  so  fully  commented  upon  in  the  judgment  that  it  has 
been  deemed  superfluous  to  state  them  at  length. 

On  the  part  of  the  plaintiffs  the  following  authorities  were  referred  to: — Allen  v. 
Maddock,  1 1  Moore's  P.  C.  Cas.  427,  Smart  v.  l'nijean,  6  Ves.  5G0,  Habergkam  v.  Vincent, 
2  Ves.  jun.  228,  Shorirede  v.  Cheek,  I  Ad.  &  E.  57,  3  N.  &  M.  866,  Re  Hunt,  2  Rob.  E.  C. 
622,  Hodges  v.  Horsfall,  1  Ruse.  A-  M.  IK!,  Pigoti  v.  Wilder,  26  Beavan,  '••<»,  Gordon  v. 
Lord  Reay,  ■>  Simons,  274,  Larkinx  v.  Larkivs,  '■'>  V>.  .v  I'.  Hi,  /.<«/■■  v.  .fame.*,  1 1  M.  .V  W. 
901,  Short  </.  Gastrell  v.  Smith,  1  East,  lis,  Gem  v.  Davis,  'J  Weekly  Rep.  87,  Nod  v, 
Hoy,  5  Madd.  38,  Thomas  v.  Phelps,  l  Rubs.  348,  Doe  d.  Wall  v.  Langlands,  I  I  East, 
370,  Davenport  v.  Coltman,  '.)  M.  .V  W.  181,  Patton  v.  Randall,  1  Jao.  \-  W.  189,  Sawmam 
v.  Saumarez,  -I  Milne  &  (Y.  331,  Re  Greenwich  Hospital  Improvement  Act,  20  Beavan, 
45s,  Phillips  x.  Hull,  25  Beavan,  25,  Morrison  v.  Hoppe,  1  De  Gex  &  Sm.  234,  Jarman 
on  Wills,  3rd  edit,  1 12,  599,  and  Williams  on  Executors,  5th  edit.  85,  123,  124. 

On  t  he  part  of  the  defendant  the  following  authorities  were  cited  :  The  t  'orporation 
of  Gloucester  v.  (Mont,  1  House  of  Lords  Cases,  272,  Smart  v.  Prujean,  6  \  es.  560,  Dillon 
v.  Harris,  4  Bligh,  X.  8.  321,  Ferraris  v.  Lord  Hertford,  3  Curteis,  468,  7  Jurist,  263, 

Oroker  v.  Lord  Hertford,  I  M 'e's  P,  ('.  Oas.  339,  Re  Drummond's  Will,  2  L  T.  (N.  S.) 

C.  P.  xx.— 27 
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391,  Sir,  i,    v.    Pidsley,  (5  Notes  of  Cases  in  the  Ecclesiastical  Court,  189,  Maxwell  y. 
Mamell,  2  De  Gex,  M'N.  &  G.  705,  Wemiworth,  v.  Go.,;  6  Madd.  363,  Cornfield  v.  Gilbert, 
[354]  3  East,  516,   Doe  <l  Hick  v.  Bring,   2  M.   &  Selw.   448,  Coard  v.  Holdi 
20  Beavan,  147,  Sauiiderson  v.  Dobson,  16  Law  J.,  Exch.  249,   Williams  v.   Ashton, 
1  Johnston  &  H.  115. 

Williams,  J.,  referred  to  Good/right  d.  Rolfe  v.  Harwood,  Cowp.  87,  3  Wils.  497,  and 
Ingoldby  v.  Ingoldby,  4  Notes  of  Cases  in  the  Ecclesiastical  Court,  493, — a  series  of 
reports  the  discontinuance  of  which  he  lamented  as  a  great  loss  to  the  profession. 

Cur  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court  (a) : — 

In  this  case  the  plaintiffs  claim  three  undivided  fourth  parts  of  some  houses  and 
lands  in  London  and  Middlesex,  as  devisees  under  an  alleged  will  of  Hester  White- 
head ;  and  we  have  to  decide  whether,  among  the  testamentary  papers  made  by  her 
and  produced  before  us,  there  is  a  will  operating  to  pass  that  property. 

It  appears  that  the  testatrix  became  entitled  to  the  houses  and  lands  in  question 
under  the  will  of  her  husband,  who  died  in  March,  1819.  The  property  bequeathed 
to  her  by  his  will  consisted  of  personalty  and  realty.  The  personalty  was  probably 
known  by  the  testatrix  before  May,  1819;  but  there  is  no  evidence  either  that  she 
knew  of  any  realty  at  all  till  August,  1819,  or  that  she  knew  of  the  property  now  in 
question  at  any  time,  as  it  consisted  of  the  reversion  expectant  on  the  decease  of  the 
four  tenants  for  life,  liable  to  be  divested  by  the  survivor  of  these  leaving  any  issue, 
[355]  and  it  did  not  fall  into  possession  until  many  years  after  her  death. 

We  find  that,  on  the  10th  of  May,  1819,  she  executed  a  testamentary  paper 
attested  by  one  witness  only,  which  is  the  document  numbered  3  in  the  list  of  fac- 
simile copies  of  testamentary  documents  produced.  It  begins  by  a  recital  which 
shews  that  she  felt  much  aggrieved  by  what  she  regarded  as  the  cruel  treatment 
of  her  brother  (who  was  her  heir-at-law)  since  her  husband's  death,  and  then  gives 
nil  the  property  of  which  she  may  die  posseted  (except  certain'  specific  legacies,  and 
an  annuity  to  a  servant),  to  be  divided  amongst  her  nephews  and  nieces,  seven  in 
number,  three  being  children  of  her  sister  Mrs.  Dickinson,  and  four  being  children 
of  her  sister  Mrs.  Ibbott. 

If  there  had  been  three  witnesses  to  this  document,  the  cases  collected  in  Jarman 
on  Wills,  3rd  edit.  eh.  22,  shew  that  it  contains  words  sufficient  to  pass  all  the  real 
and  personal  estate  to  the  parties  therein  named. 

The  tenor  of  this  will,  however,  and  the  circumstance  that  it  is  not  sufficiently 
attested  to  pass  real  estate,  may  indicate  that  the  testatrix  understood  it  to  apply 
to  personalty  only.  Still,  the  expressions  it  contains  respecting  her  brother  make 
it  plain  that  she  wished  to  exclude  him  from  her  real  property,  if  she  had  any. 
But  there  is  no  evidence  that  at  this  date  she  was  aware  she  had  any  realty  which 
he  could  inherit  from  her. 

On  the  27th  of  August,  1819,  she  made  a  will,  numbered  1  in  the  list  before 
mentioned,  attested  by  three  witnesses,  and  devising  some  realty  at  Tonbridge  and 
the  monej'  she  might  have  in  the  bank  at  her  death  to  her  sisters  and  to  their 
children  named  in  the  testamentary  document  of  the  10th  of  May,  omitting  one 
of  the  children  of  her  sister  Mrs.  Dickinson  and  two  of  the  children  of  her  sister 
Mrs.  Ibbott.  By  this  instrument,  [356]  she  expressly  revoked  all  former  wills, 
"  excepting  two  memorandums  dated  10th  May,  1819,  which  are  to  remain  in  force 
with  this  my  last  will." 

Upon  the  discussion,  the  cardinal  question  has  been  whether  this  clause  referred 
to  the  testamentary  paper  above  mentioned  dated  10th  of  May,  1819,  and  incorporated 
it  with  the  will  of  the  27th  of  August,  1819.  And  this  question  we  answer  in  the 
affirmative. 

The  testatrix  refers  to  two  memorandums.  The  context  shews  that  she  refers 
to  a  testamentary  paper  ;  for,  they  are  to  remain  in  force  with  her  will,  and,  as  no 
other  testamentary  paper  made  by  her  of  that  date  has  been  found,  we  consider 
this  to  be  sufficiently  identified  as  one  of  those  to  which  she  refers.  It  is  signed 
by  her;  it  has  the  specified  date  ;  and  it  constitutes  the  disposition  of  her  residuary 
estate,  which  is  wanting  in  the  will  of  August,  1819.  If  in  the  interval  between  the 
making  of  the  two  papers  she  had  discovered  her  right  to  the  land  at  Tonbridge  and 

(a)  The  case  was  argued  before  Erie,  C.  J.,  Williams,  J.,  Willes,  J.,  and  Byles,  J. 
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the  Bank  Stock,  and  her  general  intent  to  exclude  her  brother  from  succeeding  to  any 
of  her  property  and  to  prefer  her  other  relations  continued,  the  two  instruments  taken 
together  would  carry  that  intention  into  effect. 

Several  objections  were  made  to  this  construction.  First,  that  the  reference  is  to 
"  two  memorandums,"  and  the  paper  of  the  10th  of  May  is  not  well  described  as  a  "  memo- 
randum." But  we  see  no  weight  in  this  objection.  The  instrument,  though  it  apparently 
purports  to  dispose  of  all  the  property  of  the  testatrix,  does  not,  like  the  paper  of  August 
the  27th,  formally  style  itself  "  her  last  will,"  and  does  not  appoint  any  executor.  We 
think,  therefore,  the  executrix  may  well  have  adverted  to  it  as  a  "memorandum." 

We  are  desirous  of  adding  that,  by  the  opinion  we  [357]  have  expressed  on  this 
point,  we  do  not  at  all  intend  to  infringe,  but  only  to  apply  the  rule  of  law  which  we 
consider  to  be  established  by  Smart  v.  Prujean,  6  Ves.  560,  and  many  other  subsequent 
bases,  viz.  that,  in  order  that  an  unattested  paper  may  be  adopted  as  part  of  a  duly 
attested  will,  it  must  be  referred  to  by  the  will  in  such  a  manner  as  shall,  with  the 
assistance  of  parol  evidence  when  necessary  and  properly  admissible,  leave  no  doubt 
of  its  identity. 

Secondly,  it  was  objected  that  the  testatrix  refers  to  two  memorandums,  and  only 
one  is  found.  But,  if  she  intended  to  adopt  two  instruments,  and  only  one  is  found, 
the  law  requires  that  effect  should  be  given  to  that  which  is  found  :  for,  either  the 
ordinary  presumption  must  prevail,  that  the  missing  paper  was  destroyed  by  the 
testatrix  animo  revocandi,  or  the  principle  must  be  applied  that  the  apparent  testa- 
mentary intentions  of  a  testator  are  not  to  be  disappointed  merely  because  she  made 
other  dispositions  of  her  property  which  are  unknown  by  reason  of  the  testamentary 
paper  which  contained  them  not  being  forthcoming.  It  is  on  this  principle  that  a 
subsequent  will  is  no  revocation  of  a  former  one,  if  the  contents  of  the  subsequent 
will  are  unknown.  And  the  law  is  the  same  even  if  the  later  will  be  expressly  found 
to  be  different  from  the  former,  provided  it  be  unknown  in  what  the  difference  consists  : 
Hitchins  v.  Basset,  3  Mod.  203,  2  Salk.  592,  Show.  P.  C.  146 ;  Goodnight  d.  Rolfe  v. 
Harwood,  3  YVils.  497,  2  W.  Bl.  937,  Cowp.  87,  7  Bro.  P.  C.  344. 

Thirdly,  it  was  objected  that,  if  one  of  the  memorandums  referred  to  was  the 
instrument  of  the  10th  of  May,  that  instrument  was  intended  to  be  confined  to 
personalty  only,  and  therefore  a  reference  to  it  willing  that  it  should  remain  in 
force  with  that  her  last  will,  left  it  still  to  operate  on  the  personalty  only:  and 
re-[358]-liance  was  placed  on  the  cases  of  Wenhoorth  v.  Coz,  6  Madd.  363,  and 
Maxwell  v.  Maxwell,  2  De  Gex,  M'N.  &  G.  105,  as  establishing  the  rule  that  a 
testator  by  a  general  gift  of  all  his  property  ought  to  be  deemed  to  have  intended 
to  pass  only  such  estate  as  the  nature  of  the  instrument  is  capable  of  passing. 
And  it  was  accordingly  contended  that,  as  the  paper  of  May  the  10th,  1819,  was 
not  attested  so  as  to  be  capable  of  passing  real  estate,  the  general  words  contained 
in  it  could  only  have  been  intended  to  extend  to  personalty.  But  it  appears  to 
us  that  the  principle  of  these  cases  does  not  apply  here.  The  intent  is  apparent 
to  exclude  the  brother  from  all  property,  by  including  all  in  the  gift  to  the  sisters' 
children.  The  expressions  more  appropriate  to  personalty  than  realty  are  consistent 
with  that  intent,  if  only  personal  estate  was  known  by  the  testatrix  ;  and  the  form  of 
attestation  would  be  accounted  for  by  the  same  fact. 

But,  if  she  afterwards  discovered  that  she  had  real  property,  and  disposed  of  that 
which  she  knew  of  by  a  specific  devise,  and  incorporated  a  will  applicable  in  expression 
to  all  property  real  and  personal,  but  limited  to  personalty  by  reason  of  the  attestation, 
such  incorporation  of  the  former  will  with  the  will  duly  attested  would  make  both 
instruments  one  will,  and  all  her  expressions  in  each  become  expressions  in  a  will  duly 
attested  to  pass  real  property. 

The  form  of  the  incorporation, — that  the  memorandum  is  to  remain  in  force  with 
ili.it  her  last  will, — might  mean  that  it  should  have  do  different  effect  by  reason  of 
the  reference  thereto  and  incorporation  thereof  in  the  will.  But  we  consider  the 
apparent  intention  of  excluding  her  brother  to  be  strongly  opposed  to  this  const  ruction 
of  the  words  of  reference,  li  --lie  knew  of  no  other  realty  but  that  at  Tonbridge,  (he 
form  would  be  accounted  for,  and,  being  a  will  of  per-[359]-sonalty  only,  it  might  be 

called  a  "met undum,"  as  compared  with  a  will  effective  for  all  property,  and  it 

might  lie  supposed  by  the  testatrix  to  apply  to  personalty,  because  she  knew  of  no 
realty  ;  still,  if  her  words  are  wide  enough  to  include  all  property,  and  her  apparent 
intention  includes  all  property,  we  ought  to  givo  effect  to  the  words  of  the  will  in  their 
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ordinary  sense,  and  make  them  include  all  the  property  to  which  they  in  that  sense 
extend,  whether  that  property  was  known  to  the  testatrix  or  not. 

If  the  words  of  reference  are  some  indication  of  intending  a  narrower  sense,  this 
indication  is  not  sufficiently  strong  to  induce  us  to  alter  the  effect  of  the  words  of  the 
instrument,  and  construe  them  according  to  the  words  of  reference  rather  than  according 
to  their  ordinary  meaning. 

We  think,  then,  that  none  of  these  objections  ought  to  prevent  us  from  coming  to 
the  conclusion  that  the  reference  in  the  will  of  August  the  27th  (No.  1)  incorporates 
the  testamentary  paper  of  May  10,  1819  (No.  3),  and  makes  the  two  instruments 
one  will. 

The  cases  which  have  occurred  with  respect  to  the  effect  of  a  codicil  in  re-publishing 
a  will  of  realty,  appear  to  support  the  principle  that  the  effect  of  such  incorporation  is, 
to  make  it  the  duty  of  the  court  to  construe  the  two  instruments  in  the  same  way,  and 
to  allow  the  same  operation  to  the  language  of  the  incorporated  instrument  as  if  it- 
had  been  originally  contained  in  the  will  which  incorporates  it.  Barnes  v.  Crow,  1  Ves. 
jun.  486,  is  the  leading  case  of  the  series  of  decisions  which  established  the  rule  that 
a  duly-attested  codicil,  though  it  related  only  to  personal  estate,  would  operate  as  a 
republication  of  the  will  so  as  to  pass  lands  purchased  between  the  dates  of  the  will 
and  codicil.  "The  effect  of  these  authorities,"  said  Lord  Ellenborough,  in  Goodtitle  v. 
Meredith,  2  M.  &  Selw.  5,  [360]  "is,  to  give  an  operation  to  the  codicil  per  se  and 
vndept  ndt  idly  of  any  intention,  so  as  to  bring  down  the  will  to  the  date  of  the  codicil, 
making  the  will  speak  as  of  that  date,  unless,  indeed,  a  contrary  intention  be  shewn, 
in  which  case  it  will  repel  that  effect." 

Assuming,  however,  that  the  two  instruments  as  they  existed  at  the  time  of  the 
making  of  the  will  of  August  27th,  1819,  might  be  regarded  as  forming  one  duly- 
executed  will,  and  might  be  so  construed,  it  was  further  contended  on  the  part  of  the 
defendant  that  the  paper  of  the  10th  of  May  was  revoked  by  the  obliterations  and 
alterations  which  were  subsequently  made  on  the  face  of  it  by  the  testatrix. 

It  is  unnecessary  for  us  to  consider  what  effect  these  acts,  coupled  with  the  testa- 
mentary documents  dated  the  10th  of  November,  1819  (and  numbered  4  and  5  in  the 
list  of  fac-simile  copies),  ought  to  have  on  the  bequests  of  personal  estate  contained  in 
the  paper  of  May  10,  1819  (No.  3).  It  is  enough  to  say  that,  with  respect  to  the 
devise  of  the  realty,  which,  for  the  purposes  of  this  part  of  the  argument,  it  must  be 
deemed  to  contain,  the  obliterations  and  alterations  did  not  operate  as  a  revocation. 
Even  if  they  are  to  be  regarded  as  final  and  absolute,  and  not  as  deliberative  or 
dependent  alterations,  they  would  only  operate  to  produce  an  intestacy  pro  tanto 
(which  would  not  affect  the  result  of  this  action)  as  to  the  shares  of  those  devisees 
whose  names  are  struck  out,  and  not  as  a  revocation  of  the  whole  instrument.  But 
we  incline  to  think,  applying  the  doctrine  of  dependent  relative  revocations,  that  they 
are  totally  ineffectual  as  to  the  bequest  of  real  estate.  The  case  of  Winsor  v.  Pratt, 
2  B.  &  B.  650,  which  was  cited  by  Mr.  Couch  on  the  argument,  is  an  example  of  that 
doctrine;  and  it  is  supported  by  a  long  line  of  authorities,  on  the  principle  stated  by 
Lord  Alvanley  in  Ex  parte  Ilchester,  7  Ves.  373,  that,  [361]  "  where  it  is  evident  that 
the  testator,  though  using  the  means  of  revocation,  could  not  intend  it  for  any  purpose 
than  to  give  effect  to  another  disposition,  though,  if  it  had  been  a  mere  revocation,  it 
would  have  had  effect,  yet,  the  object  being  only  to  make  way  for  another  disposition, 
if  the  instrument  cannot  have  that  effect,  it  shall  not  be  a  revocation." 

A  further  argument  on  the  part  of  the  defendant  was,  that  both  the  papers  of  the 
10th  of  May  and  27th  of  August,  1819,  were  revoked  by  the  codicil  dated  February 
19,  1821  (numbered  6  in  the  list  of  fac-simile  documents),  by  which  the  testatrix, 
after  giving  a  life-estate  in  all  her  property  to  Dr.  G.  Kees,  wills  that,  after  his  decease, 
her  property  shall  go  to  the  persons  mentioned  in  her  will  "  in  the  hands  of  Mr.  Fisher, 
Green  Street." 

On  the  part  of  the  plaintiff's,  it  was  argued  that  this  refers  to  the  papers  dated 
27th  August,  1819  (No.  1),  and  May  10th,  1819  (No.  3).  But  we  agree  so  far  with 
the  counsel  for  the  defendant,  that  it  does  not  sufficiently  appear  that  these  documents 
were  the  will  to  which  reference  is  thus  made.  But,  inasmuch  as  no  testamentary 
paper  is  forthcoming  which  answers  the  description  of  "my  will  in  the  hands  of  Mr. 
Fisher  of  Green  Street,"  it  is  proved  by  the  cases  of  Hilchins  v.  Basset  and  GfoodriglU 
v.  Ilarwood,  to  which  there  has  already  been  occasion  to  refer,  that  the  mere  fact  of 
such  a  will  having  once  been  made,  the  contents  of  it  being  unknown,  cannot  operate 
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as  a  revocation  of  any  other  will  which  is  found  in  existence  after  the  death  of  the 
testator. 

Fur  these  reasons,  we  are  of  opinion  that  the  claimant  . lames  Dickinson  in  his  own 
right,  and  the  other  claimants  as  representatives  of  George  Dickinson,  Joseph  Ibbott, 
and  Sarah  Ibbott,  mentioned  in  the  testamentary  paper  of  May  LOth,  1819,  are  each 
of  [362]  them  respectively  entitled  to  one  seventh  of  the  three  undivided  fourth 
parts  of  the  lands  and  premises  in  question;  and  that  judgment  must  be  entered 
accordingly. 

Judgment  for  the  plaintiffs. 

LiDGETT   AMi   OTHERS    V.    PERR1N   AND   ANOTHER.      Nov.   18th,   1861. 

[S.  0.  at  Nisi  Pi-ius,  2  F.  &  F.  763.] 

Goods  were  put  on  board  a  ship  consigned  for  Calcutta,  at  39s.  per  ton,  "payable  in 
London  :  " — Held,  that  it  was  for  the  jury  to  say  from  the  surrounding  circumstances 
whether  the  contract  was  a  contract  for  "freight,"  contingent  on  the  ship's  arrival 
at  her  destination,  or  for  a  sum  payable  on  the  receipt  of  the  goods  on  board  her. 

This  was  an  action  brought  in  the  sheriffs'  court,  London,  by  a  plaint  issued  on 
the  13th  of  September,  1860,  to  recover  the  sum  of  371.  Os.  lOd.  for  freight  and 
primage  of  300  boxes  of  soap  alleged  to  have  been  shipped  by  the  defendants  on 
board  the  "  Earl  of  Eglinton,"  of  which  the  plaintiffs  were  the  charterers,  on  a  voyage 
from  London  to  Calcutta. 

The  particulars  of  demand  accompanying  the  plaint  were  as  follows  : — 

"  In  the  Sheriffs  Court,  London,  &c. 

"London,  10th  January,  1860. 

"  Messrs.  G.  &  K.  G.  Perrin, 

"  Drs.  to  freight  per  ship  '  Earl  of  Eglinton,'  Captain  Wardrop,  for  Calcutta. 

£    s.     d. 
"C.  1/300,  300  boxes,  700  feet,  39s.         .  .  34     2     6 

Primage      .  .  .  1  14     2 


£35  16 
"Interest  on  351.   16s.  8d.  from    10th  Jan- 
nary  to  13th  September,  i!47  days,  at 
5  per  cent.  .  .  .  .14 


£37     0  10 


[363]  The  cause  was  tried  before  the  judge  of  the  said  eourt  on  the  17th  of 
October,  I860,  when  the  plaintiff  George  Lidgett  was  examined  as  a  witness  for  the 
plaintiffs;  and  by  direction  of  the  said  judge  the  plaintiffs  had  the  choice  of  being 
nonsuited  or  taking  an  adjournment  on  payment  of  costs.  The  plaintiffs  elected  the 
latter  course,  and  obtained  Leave  to  amend  their  particulars  of  demand.  The  amended 
particulars  delivered  on  the  9th  day  of  November,  I860,  were  as  follows: — 

"In  the  Sheriff's  Court,  London,  &C. 

"This  action  is  brought  to  recover  341.  2s.  6d.  freight  of  300  boxes,  measuring 
Ton  feet,  at  .".!)s.  per  ton  of  40  feet,  per  the  ship  'Earl  of  Eglinton,'  bound  from 
London  for  Calcutta,  and  ll.  IN.  2d.  primage;  such  two  sums  making  together 
351.  His.  8d. 

"The  plaintiff  will  also  seek  to  recover  the  sum  of  351.  1  'is.  8d.  as  money  received 
by  the  defendants  for  the  plaintiffs'  use. 

"And  they  will  also  seek  to  recover  the  same  sum  as  money  due  upon  accounts 
Mated  between  the  plaintiffs  and  the  defendant  . 

On  the  14th  of  November,  I860,  the  cause  oame  on  for  hearing  uj the  amended 

particulars,  when  the  plaintiffs  wvw  nonsuited,  subject  to  the  following  case:  — 

The  plaintiffs  in  this  action  are  ship  ou  ners  and  ship  brokers  carrying  on  busine 
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at  Billiter  Street,  city,  as  John  Lidgett  &  Sons.  The  defendants  are  ship-owners  and 
agents,  and  carry  on  business  at  Lime  Street,  in  the  city,  as  G.  &  II.  G.  Perrin. 

At  the  end  of  the  year  1859,  the  plaintiffs  chartered  the  ship  "Earl  of  Eglinton  " 
for  a  voyage  from  London  to  Calcutta.  She  was  put  on  the  berth  as  a  general  ship 
in  the  usual  way,  and  the  plaintiffs  advertized  for  cargo. 

On  the  5th  of  January,  I860,  the  defendant  Eichard  [364]  Goolden  Perrin  called 
upon  the  plaintiffs.  He  said  he  had  soap  to  ship  for  Calcutta,  and  inquired  what  rate 
of  freight  the  plaintiffs  required.  After  some  negotiation,  the  plaintiffs  agreed  to  take 
it  at  39s.  per  ton  of  forty  feet.  The  defendant  did  not  disclose  the  existence  of  any 
principal  on  that  occasion.  The  plaintiffs  gave  the  defendant  on  that  occasion  a  card, 
of  which  the  following  is  a  copy  : — 

"  Will  meet  with  quick  dispatch.  For  Calcutta  direct.  The  magnificent  high- 
classed  British-built  ship  'Earl  of  Eglinton,'  A  1.  for  thirteen  years,  1275  tons 
register.  John  N.  Wardrop,  commander.  Loading  in  the  London  Docks.  Has  fine 
accommodation  for  passengers  in  her  spacious  poop.  Apply  to  John  Lidgett  &  Sons, 
9  Billiter  Street,  E.  C." 

(Indorsed.)    "  15  tons  boxes  soap,  39s.  per  ton  of  40  feet;  payable  here.    J.  L.  &  S." 

The  memorandum  on  the  back  of  the  said  card  "payable  here"  means  that  the 
freight  was  payable  in  London.  Three  hundred  boxes  of  soap,  containing  700  feet, 
were  ultimately  shipped  on  board  the  "Earl  of  Eglinton  ''  under  the  said  contract, 
which,  at  39s.  per  ton  of  40  feet  would  give  341.  2s.  6d.  for  the  freight  of  the  said 
soap.  The  amount  of  the  primage  was  11.  14s.  2d. ;  making  together  thy  sum  of  351. 
16s.  8d.,  being  the  amount  mentioned  in  the  particulars  of  demand. 

The  "  Earl  of  Eglinton  "  was  lost  on  the  voyage  in  question.  The  plaintiffs  offered 
evidence  to  prove,  that,  by  the  custom,  where  the  freight  was  made  payable  in  London, 
it  was  payable  lost  or  not  lost ;  but,  as  the  witness  George  Lidgett  admitted  on  cross- 
examination  that  the  captain  had  signed  a  bill  of  lading  in  respect  of  the  carriage  of 
the  said  soap,  and  as  the  counsel  for  the  plaintiffs  were  not  able  to  produce  the  bill  of 
lading  or  give  secondary  evidence  of  its  contents,  [365]  the  commissioner  thought 
that  evidence  of  the  custom  was  immaterial,  and  held  that,  in  the  absence  of  the 
bill  of  lading,  there  must  be  a  nonsuit  as  to  the  freight. 

The  case  having  been  adjourned,  George  Lidgett,  one  of  the  plaintiffs,  was  further 
examined,  and  said, — 

"After  the  sailing  of  the  ship,  I  called  at  the  defendants'  office,  and  saw  the 
defendant  Eichard  Golden  Perrin.  I  applied  to  him  for  payment  of  the  freight.  He 
said  it  was  not  convenient ;  that  he  would  have  paid  it  if  he  had  called  before,  as  he 
had  the  money  in  his  hands.  He  asked  me  to  give  him  two  or  three  weeks.  I  said, 
'Say  how  long.'  He  said  he  could  not  say  exactly  then.  I  said  I  would  not  wait  an 
indefinite  time.  I  asked  when  he  would  pay  it.  He  said  he  would  call  on  the  follow- 
ing Saturday  and  let  me  know  when  he  would  pay  it.  I  said  I  had  better  call  on 
Gray  &  Co.  He  said  '  Do  not  call  on  Grays ;  they  won't  pay  you.'  I  said  '  Very 
well,  if  you  tell  me  when  to  call,  and  will  pay  at  that  time,  I  will  not  call  on  them.' 
This  was  in  July.  He  did  not  keep  his  appointment  on  the  Saturday, — and,  on  the 
same  day,  I  called  on  Gray  &  Co.,  and  applied  for  payment  of  the  freight.  I  saw 
the  defendant  on  a  subsequent  occasion.  He  said,  '  What  have  you  been  saying  to 
Gray  about  us"?  You  said  we  were  the  curse  of  the  trade.'  I  said  'Mr.  Gray  tells 
me  that  he  has  paid  you  the  money.'  He  made  no  remark  as  to  the  money.  He  said 
he  would  call  on  the  Saturday  and  pay  the  money.  He  did  not  do  so.  I  saw  him 
afterwards  at  his  office.  He  said  '  I  brought  you  the  money  once,  and  you  would  not 
have  it;  and  now  you  will  have  to  wait  for  it.'  We  had  declined  to  allow  him  to 
deduct  the  primage." 

Cross-examined  :  "  I  said  to  him  on  the  first  occasion  simply  that  I  had  come  for 
the  freight.  I  wrote  the  [366]  following  letter  of  the  21st  of  August,  1860,  to  the 
said  Messrs.  Gray  &  Co.  : — 

"  9  Billiter  Street,  London, 
"21st  August,  1860. 

"Gentlemen, — We  have  applied  without  effect  to  your  agents  Messrs.  Perrin  &  Co., 
of  Lime  Street,  for  your  freight  per  '  Earl  of  Eglinton ' ;  and  have  now  to  give  you 
notice,  that,  unless  it  is  paid  to  us  by  12  o'clock  to-morrow,  we  shall  apply  to  the 
county-court  for  our  remedy.     We  have  waited  patiently  for  a  long  time ;  and  the 


11  C.  B.  (N.  S.)  387.  LIDGETT    V.   PEURIX  839 

writer  called  yesterday  to  see  you,  in  the  hope  of  an  amicable  settlement.      We  think 

you  should  see  we  get  our  due  in  the  matter  without  the  trouble  of  legal  proceedings. 

"Messrs.  Henry  Gray  &  Co.  "John  Lidgett  &  Sons." 

The  plaintiff  George  Lidgett  also  admitted  that  he  had  called  on  Messrs.  Gray 
&  Co.  upon  other  occasions ;  also  that  the  bills  of  lading  were  delivered  to  Messrs. 
( tray  &  Co. 

James  Cannon  said  :  "  I  am  in  the  plaintiffs'  employment.  I  called  at  the  defen- 
dant's office  and  saw  him.  I  asked  for  the  freight  on  the  soap  per  'Earl  of  Eglinton.' 
He  said  he  was  surprised  we  had  not  sent  for  it  before.  It  was  all  right,  and  he 
would  send  it  in.  I  made  the  same  application  a  second  time,  and  he  said  he  would 
send  it  in." 

Cross-examined  :  "  I  cannot  tell  the  month  or  day  that  I  made  either  of  these 
applications,  and  made  no  memorandum  of  the  replies  I  obtained." 

John  Cannon,  clerk  to  the  plaintiff's,  said:  "The  defendant  came  to  our  office  on 
the  25th  of  August  last,  and  saw  Mr.  John  Lidgett.  I  was  present  at  the  interview. 
lie  said  he  had  called  to  settle  the  freight.  He  produced  money.  He  wished  to 
deduct  the  primage.  The  plaintiff  would  not  consent  to  this,  but  [367]  said,  'If 
you'll  pay  interest  from  the  time  the  freight  was  due,  I'll  allow  the  primage.'  They 
parted  without  anything  being  done." 

Henry  Gray, — called  by  the  defendant, — said:  "I  did  not  employ  defendant  as 
my  agent.  He  called  on  me  and  said  he  heard  I  had  some  soap  for  Calcutta,  and  he 
could  take  it  cheaper  than  I  could  do  it  elsewhere.  I  told  him  I  had  soap.  He  told 
me  the  rate  of  freight  per  the  'Earl  of  Eglinton.'  I  agreed  to  ship  the  goods.  I  saw 
the  plaintiffs  after  the  goods  were  on  board,  and  asked  for  the  bills  of  lading  in  the 
name  of  Gray  &  Co.  The  plaintiff's  told  me  they  could  not  give  me  the  bills  of  lading, 
as  they  had  not  been  signed  by  the  captain.  A  day  or  two  afterwards  I  applied 
again  and  obtained  them,  and  they  were  made  out  in  the  name  of  Gray  &  Co.  The 
vessel  sailed  in  January,  and  was  lost  shortly  afterwards,  and  before  reaching  her 
destination.  I  have  since  been  applied  to  by  the  plaintiff's  frequently  by  letter  as 
well  as  personally  for  the  freight,  but  have  been  unable  to  pay,  and  have  since 
stopped  payment.  I  have  paid  the  defendants  money  on  a  general  account,  having 
had  many  transactions  with  them  from  time  to  time  prior  and  subsequent  to  the  5th 
January.  There  is  a  balance  now  due  to  them.  1  never  gave  them  any  special 
directions  to  appropriate  any  money  in  payment  of  freight  of  the  'Earl  of  Eglinton."' 

Upon  this  evidence  the  commissioner  directed  a  nonsuit;  but,  to  save  expence,  it 
was  arranged  that,  if  the  court  should  be  of  opinion  that  the  nonsuit  was  right,  then 
judgment  was  to  be  entered  for  the  defendants  with  costs.  If  it  should  be  of  opinion 
that  the  nonsuit  was  wrong,  then  the  court  to  direct  a  verdict  for  the  plaintiffs, 
with  costs,  for  such  amount  as  it  might  think  fit,  or  to  direct  a  new  trial  on  such 
terms  as  the  court  might  think  fit, — the  costs  of  and  incident  to  this  case  to  abide 
the  event. 

[368]  Murphy,  for  the  plaintiffs.  Though  nominally  a  claim  for  freight,  the 
contract  in  reality  was  for  money  payable  on  the  goods  being  put  on  board  the  vessel  : 
Andrew  v.  Moarhouse,  0  Taunt.  435  ;  Kirchner  v.  Venus,  12  Moore's  P.  C.  Cas.  .'361  :  at 
all  events,  the  question  .should  not  have  been  withdrawn  from  the  jury.  If  the  term 
"freight"  was  used  between  the  parties  in  the  sense  of  money  to  be  paid  upon  receipt 
of  the  goods,  the  contract  subsequently  reduced  into  writing  (between  Gray  and  the 
captain)  would  not  lie  contract  originally  entered  into.  The  f^ct  of  the  captain's 
signing  a  bill  of  lading  was  not  conclusive  to  shew  that  any  contract  had  ever  been 
reduced  into  writing.  The  plaintiff  was  no  party  to  any  such  contract.  Independently 
of  the  parol  evidence,  it  is  submitted  that  the  words  mean,  payable  lost  or  not  lost. 

Pearce,  contra.  The  card  constituted  no  contract:  it  was  nothing  more  than  the 
Ordinary  information  as  to  the  time  of  the  ship's  sailing.  The  winds  "payable  here" 
mean  no  more  than  "Not  payable  in  Calcutta."  The  delivery  of  the  goods  must 
precede  the  payment  of  the  freight.  The  contract  was  with  Gray  .V  Co.  The 
particulars  call   the  sum   "freight,"  and    it   was  always  demanded   as   "freight." 

|  Erie,  ('.  J.      It   was  called  for  as  "  freight  "  after  it  was  known  that  the  ship  had  -one 

to  the  bottom.     Byles,  J.     It  is  not  an  uncommon  thing  to  call  this  freight.] 

Kki.k,  ('.  •!.  Upon  the  evidence  before  the  learned  commissioner,  there  clearly 
was  a  question  for  the  jury  whether  the  defendants  hail  entered  into  a  contract  for 
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the  payment  of  the  stipulated  sum  whether  the  vessel  arrived  or  not.  I  am  well 
aware  of  the  weight  to  be  attached  to  the  contract  contained  in  the  bill  of  lading,  and 
am  also  willing  to  give  full  effect  to  the  [369]  plaintiffs'  letter  of  the  21st  of  August. 
But,  in  point  of  law,  it  was  perfectly  competent  to  the  defendant  to  bind  himself  to 
pay  39s.  per  ton  for  the  goods  on  their  being  put  on  board.  He  might  have  owed 
Gray  &  Co.  the  money  ;  or  he  might  have  hired  a  portion  of  the  hold  of  the  ship. 
At  all  events,  it  was  a  question  for  the  jury,  and  the  learned  commissioner  was  bound 
to  leave  it  for  them  to  decide. 

The  rest  of  the  court  concurring, 

Rule  absolute  for  a  new  trial. 


Wallis  v.  Littell.     Nov.  22nd,  1861. 

[S.  C.  31  L.  J.  C.  P.  100 ;  5  L.  T.  489  ;  8  Jur.  N.  S.  745  ;  10  W.  R.  192. 
Distinguished,  Abrey  v.  Cruse,  1869,  L.  R.  5  C.  P.  42.] 

The  plaintiff  declared  upon  an  agreement  by  the  defendant  to  transfer  to  him  a  farm 
which  he  (the  defendant)  held  under  Lord  Sydney,  "  upon  the  terms  and  conditions 
of  the  agreement  under  which  the  same  was  held  by  the  defendant  under  Lord 
Sydney  : " — Held  that,  in  support  of  his  claim  to  damages  for  a  refusal  on  the 
defendant's  part  to  perform  the  contract,  it  was  not  necessary  for  the  plaintiff  to 
produce  the  agreement  under  which  the  defendant  held. — The  defendant  pleaded 
that  the  agreement  declared  on  was  made  subject  to  the  condition  that  it  should  be 
null  and  void  if  Lord  Sydney  should  not  within  a  reasonable  time  after  the  making 
of  the  agreement  consent  and  agree  to  the  transfer  of  the  farm  to  the  plaintiff: — 
Held,  that  it  was  competent  to  the  defendant  to  prove  by  extraneous  evidence  this 
contemporaneous  oral  agreement, — such  oral  agreement  operating  as  a  suspension 
of  the  written  agreement,  and  not  in  defeazance  of  it. 

This  was  an  action  for  the  breach  of  a  contract  to  transfer  a  farm. 

The  declaration  in  substance  stated  that  the  defendant  occupied  a  certain  farm 
under  Lord  Sydney,  and  that  it  was  agreed  between  the  plaintiff  and  defendant  that 
the  defendant  should  transfer  the  farm  to  the  plaintiff  "  upon  the  terms  and  conditions 
of  the  agreement  under  which  the  same  was  held  by  the  defendant  under  Lord 
Sydney,''  and  that  the  plaintiff  should  have  immediate  possession,  and  pay  the  rent, 
taxes,  and  tithes  from  Michaelmas,  1 860,  and  should  pay  the  sum  of  2001.  for  live  and 
dead  stock  as  enume-[370]  rated  :  General  averment  of  performance  by  the  plaintiff 
of  all  conditions  precedent  to  be  performed  on  his  part :  Breach,  that  the  defendant 
refused  to  transfer  the  farm  to  the  plaintiff,  or  to  give  him  possession  thereof. 

The  defendant,  amongst  other  things,  pleaded, — first,  non  assumpsit, — secondly, 
a  special  plea  alleging  that  at  the  time  of  the  making  of  the  agreement  in  the  declara- 
tion mentioned,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  and  the 
said  agreement  in  the  declaration  mentioned  was  made  subject  to  the  terms  and 
conditions,  that  the  said  agreement  should  be  null  and  void  if  the  said  Lord  Sydney 
should  not  within  a  reasonable  time  after  the  making  of  the  said  agreement  consent 
and  agree  to  the  said  transfer  as  in  the  declaration  mentioned  ;  and  that  Lord  Sydney 
would  not  within  such  reasonable  time  as  aforesaid  consent  or  agree  to  the  said 
transfer,  and  refused  so  to  do,  although  often  requested  by  the  defendant  so  to  do. 
Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  in  London  in  Trinity  Term 
last.  The  material  facts  were  as  follows  : — The  defendant  occupied  a  farm  under 
Loi'd  Sydney.  Being  desirous  of  giving  it  up,  he  entered  into  an  agreement  with  the 
plaintiff  to  transfer  his  interest  in  it  to  him  in  consideration  of  the  plaintiff's  paying 
him  the  sum  of  2001.  for  the  stock,  crops,  &c.  It  was  known  to  both  parties  that  the 
transfer  could  not  be  effected  without  the  consent  of  Lord  Sydney  :  and  the  defendant 
swore  that  he  had  made  it  a  condition  of  the  agreement  that  Lord  Sydney's  consent 
should  be  obtained,  otherwise  the  contract  was  to  be  null  and  void. 

The  plaintiff  paid  1001.  on  account,  and  an  agreement  was  drawn  up  and  signed 
by  the  defendant  embodying  the  terms  of  the  bargain,  but  omitting  all  [371]  mention 
of    Lord  Sydney's  consent   to  the   transfer.     Subsequently,  the   plaintiff,   with   the 
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knowledge  of  and  without  objection  In*  the  defendant,  sold  a  COW  and  a  pair  of  ducks 
which  had  formed  part  of  the  defendant's  stock. 

Lord  Sydney  declining  to  accept  the  plaintiff  as  his  tenant,  the  defendant  was 
unable  to  cany  out  the  agreement,  and  offered  to  return  the  plaintiff  the  1001.,  which 
the  latter  declined  to  accept,  but  brought  this  action. 

On  the  part  of  the  defendant  it  was  objected  that,  inasmuch  as  the  declaration 
alleged  the  contract  to  be  a  contract  to  transfer'  the  farm  upon  the  terms  and  conditions 
of  the  agreement  under  which  the  same  was  held  by  the  defendant  under  Lord  Sydney, 
it  was  essential  for  the  plaintiff,  in  older  to  sustain  his  declaration,  to  prove  the 
agreement  between  Lord  Sydney  and  the  defendant. 

For  the  plaintiff  it  was  also  insisted  that  the  parol  evidence  as  to  the  agreement 
or  undertaking  of  the  parties  that  the  contract  was  to  be  void  in  the  event  of  Lord 
Sydney's  consent  to  the  transfer  not  being  obtained,  was  inadmissible  to  control  the 
written  agreement. 

Both  objections  were  overruled,  leave  being  reserved  to  either  party  to  move 
should  it  become  necessary. 

The  jury  found  that  there  was  such  an  agreement  as  alleged  in  the  second  plea  ; 
and  accordingly  a  verdict  was  entered  for  the  defendant  on  the  second  issue,  and  for 
the  defendant  on  the  second  issue,  and  for  the  plaintiff  on  all  the  others,  with  641. 
damages. 

Shee,  Serjt.,  on  a  former  clay  in  this  term,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
on  the  ground  that  the  agreement  under  which  the  premises  mentioned  in  the  declara- 
tion were  held  by  the  defendant  under  Lord  [372]  Sydney  was  not  produced,  or  for 
a  new  trial  on  the  ground  that  the  verdict  on  the  first  issue  was  against  the  evidence 
on  which  the  jury  found  the  issue  on  the  second  plea  for  the  defendant. 

Huddleston,  Q.  C,  also  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  on 
the  second  issue,  pursuant  to  the  leave  reserved  to  him,  on  the  ground  that  the  parol 
agreement  mentioned  in  the  second  plea  was  inadmissible  to  vary  the  written  agree- 
ment, or  for  judgment  for  the  plaintiff  on  the  second  plea  non  obstante  veredicto,  on 
the  ground  that  the  agreement  in  that  plea  was  not  stated  to  be  in  writing.  He 
referred  to  .hi, mi*  v.   H'onllri/,  1   M.  &  W.  374. 

Huddleston,  Q.  ('.,  and  Holl,  who  appeared  to  shew  cause  against  the  first  rule, 
were  stopped  by  the  court. 

Shee,  Serjt.,  and  Sharpe,  in  support  of  that  rule,  contended,  upon  the  authority 
of  Turner  \  Power,  7  B.  &  0.  625,  1  M.  &  R.  135,  Whitford  v.  Tutin,  10  Bingh.  394, 
4  M.  &  Scott,  166,  Buxton  v.  Cornish,  12  M.  &  W.  126,  and  Strother  v.  Barr,  5  Bingh. 
136,  2  M.  &  P.  207,  that  the  agreement  under  which  the  defendant  held  the  farm 
Under  Lord  Sydney  having  been  made  an  essential  part  of  the  contract  declared  on, 
its  non-production  was  a  ground  of  nonsuit,  inasmuch  as  the  court  and  jury  had  not 
before  them  the  "hole  materials  for  assessing  the  damages  for  the  alleged  breach. 
[Williams,  J.  The  plaintiff  does  not  complain  of  the  breach  of  any  of  the  terms  of 
the  agreement  referred  to,  but  that  the  defendant  altogether  refused  to  transfer  the 
farm  to  him.] 

Shee,  Serjt.,  and  Sharpe,  then  proceeded  to  shew  [373]  cause  against  the  second 
rule.  The  defendant  is  clearly  entitled  to  retain  his  verdict  on  the  second  plea,  which 
in  substance  alleges  that  the  agreement  declared  on  was  made  subject  to  the  condition 
thai  it  should  lie  null  and  void  if  Lord  Sydney  should  nol  within  a  reasonable  time 
after  the  making  of  the  agreement  consent  and  agree  to  the  transfer  of  the  defen- 
dant's farm  to  the  plaintiff,  and  that  Lord  Sydney  refused  his  consent.  Both  parties 
were  aware  that  the  consent  of  Lord  Sydney  was  necessary.  The  proof  of  that  fact 
was  nol  an  attempt  to  vary  in  any  way  the  effect  of  the  written  contract,  for  inas- 
much as  it  related  to  the  transfer  of  land,  it  must  necessarily  have  been  in  writing: 
it  shewed  thai  the  contract  was  never  to  come  into  operation  as  a  contract  al  all, 
unless  that  condition  precedent  were  complied  with.  In  Paris  v.  .lours,  17  (.'  15.  ('■_'.>, 
it  was  held  that  parol  evidence  was  admissible  bo  shew  that  a  written  contract  which 
had  no  date  was  not  intended  to  operate  from  its  delivery,  but  from  a  future  uncertain 
period:  and  Jervis,  C.  J.,  said:  "It  was  perfectly  competent  to  the  plaintiff,  the 
agreement  being  silent  on  the  subject,  to  shew  by  parol  testimony  that  it  was  not 
intended  to  take  eilcci   until  the  happening  of  something  else.      And  Crowder,  J., 

said  :    "1   think  it    is   quite    impossible    to   contend,  alter   the  decision  in    l/<ov<///  v.   The 

Earl  of  Stair,  2  B.  &  &  82,  3  D.  &  R.  278,  that  the  plaintiff  might  not  shew  thai   the 
C.  P.  xx.— 27* 
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agreement,  though  signed  by  her,  was  not  to  be  operative  until  something  else  was 
done.  Morris  proved  that  it  was  agreed  between  himself  and  the  plaintiff  at  the  time 
that  the  rent  was  not  to  commence  until  the  date  was  filled  in,  and  that  the  date  was 
not  to  be  inserted  until  the  completion  of  the  repairs.  The  evidence  was  clearly 
admissible."  That  case  was  followed  by  Pym  v.  Campbell,  6  Ellis  .V-  B.  370,  where  it 
was  held  that  evi-[374]-dence  was  admissible  to  shew  that  an  instrument  (in  writing) 
was  not  intended  to  operate  as  an  agreement  between  the  parties  until  a  third  party 
had  approved  of  it.     It  is  impossible  to  distinguish  those  cases  from  the  present. 

Huddleston,  Q.  C,  and  Holl,  in  support  of  the  rule.  The  authority  of  Davis  v. 
Jones  and  Pym  v.  Campbell  is  not  disputed  :  the  only  question  is  whether  the  matter 
sought  to  be  introduced  by  extraneous  evidence  was  a  condition  precedent  or  a 
defeazance.  You  may  always  shew  by  parol  evidence  that  an  instrument  executed 
between  the  parties  was  not  meant  to  operate  as  an  agreement  until  the  happening  of 
a  given  condition  :  but  you  cannot  shew  by  parol  that  the  agreement  is  to  be  defeated 
on  the  happening  of  a  given  event.  In  the  two  cases  relied  on,  there  never  was  any 
perfect  agreement  at  all. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  (u)  : 

In  this  case,  at  the  time  when  the  parties  made  a  written  agreement  to  assign  a 
farm,  with  immediate  possession,  there  was  an  oral  agreement  that  the  written  agree- 
ment was  to  be  void  if  Lord  Sydney,  the  landlord,  did  not  consent  to  the  assignment. 
In  an  action  for  not  assigning,  the  pleas  were, — first,  uon  assumpsit, — and,  secondly, 
the  oral  agreement,  and  that  Lord  Sydney  did  not  consent.  The  jury  found  that 
Lord  Sydney  did  not  consent,  and  that  the  oral  agreement  was  made  :  thereupon,  the 
question  has  been,  whether  [375]  the  evidence  was  admissible.  If  it  was,  both  pleas 
ought  to  be  found  for  the  defendant,  and  there  would  be  no  judgment  non  obstante 
veredicto  on  the  second  plea. 

We  are  of  opinion  that  it  was  admissible.  In  Pym  v.  Campbell,  G  Ellis  &  B.  370, 
and  Davis  v.  Jones,  17  C.  B.  625,  it  was  decided  that  an  oral  agreement  to  the  same 
effect  as  that  relied  on  by  the  defendant  might  be  admitted,  without  infringing  the 
rule  that  a  contemporaneous  oral  argument  is  not  admissible  to  vary  or  contradict  a 
written  agreement.  It  is  in  analog)'  with  the  delivery  of  a  deed  as  an  escrow :  it 
neither  varies  nor  contradicts  the  writing,  but  suspends  the  commencement  of  the 
obligation. 

It  was  contended  for  the  plaintiff  that  the  present  case  could  be  distinguished  from 
those  cited,  on  the  ground  that  the  intention  here  was  that  the  written  agreement 
should  take  some  effect,  but  should  be  liable  to  be  defeated  if  the  event  mentioned  in 
the  oral  agreement  happened.  The  stipulation  for  immediate  possession,  and  the  facts 
that  money  was  paid  by  the  plaintiff,  and  a  cow  sold  by  the  plaintiff,  in  part  execution 
of  the  agreement,  were  relied  on  to  shew  that  the  oral  agreement  was  a  defeazance 
merely,  and,  if  so,  it  would  be  in  contradiction  of  the  written  agreement,  which  was 
in  terms  absolute. 

But  this  is  a  question  of  fact  :  and  we  think  there  is  evidence  that  the  fact  is  not 
so.  The  evidence  shews  that  the  defendant  introduced  the  oral  agreement  for  his 
benefit,  and  has  treated  the  written  agreement  as  suspended,  having  always  retained 
possession  of  his  farm.  Also  the  subject-matter  of  the  two  agreements  is  strong  to 
shew  that  the  oral  suspended  the  written  agreement  from  the  beginning,  and  was  not 
in  defeazance  of  it;  for,  the  written  agreement  was  to  assign,  but  the  possibility  of 
assigning  was  supposed  to  [376]  depend  on  Lord  Sydney's  consent;  and  the  oral 
agreement  that  the  written  agreement  should  be  void  if  he  did  not  consent,  is  in  its 
nature  a  condition  precedent:  the  defendant  in  effect  says, — "If  I  have  the  power  to 
act,  I  will  agree;  but,  if  I  have  no  power  to  act,  I  make  no  agreement  at  all." 

On  these  grounds  we  think  that  the  verdict  for  the  defendant  on  the  second  plea 
should  stand,  and  the  rule  for  judgment  non  obstante  veredicto  be  discharged. 

We  also  think  that  this  evidence  would  have  entitled  the  defendant  to  a  verdict 
on  non  assumpsit. 

We  also  think  that  the  rule  to  enter  the  verdict  for  the  defendant,  on  nun 
assumpsit,  by  reason  of  the  non-production  of  the  lease  by  Lord  Sydney,  should  be 
discharged. 

(a)  The  case  was  argued  before  Erie,  C.  J.,  Williams,  J.,  Byles,  J.,  and  Keating,  J. 
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According  to  our  construction,  the  parties  agree  to  assign  a  lease,  to  u  on  the 
terms  of  Lord  Sydney's  lease,  not  to  assign  in  a  particular  manner,  to  be  ascertained 
by  the  terms  of  that  lease.  The  agreement  is  set  out  in  the  declaration  in  its  literal 
terms,  and  might  be  performed  literally  by  an  assignment  in  the  terms  of  the 
agreement,  without  producing  Lord  Sydney's  lease. 

If,  upon  examination,  it  should  appear  that  the  pleadings  require  amendment,  the 
court  amends  according  to  the  evidence  and  on  consideration  of  the  effect  of  it. 

Rules  accordingly. 
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It  is  no  ground  for  a  new  trial  that,  the  plaintiff  having  been  asked  while  under  cross- 
examination  whether  he  was  the  author  of  a  certain  pamphlet  which  contained 
expressions  of  opinion  on  religious  subjects  altogether  at  variance  with  those 
generally  received  amongst  christians,  and  having  declined  to  answer  on  the  ground 
that  his  answer  in  the  affirmative  might  subject  him  to  a  criminal  prosecution,  the 
counsel  for  the  defendant  was  permitted  for  a  considerable  time  (obviously  with  a 
view  to  prejudice  the  plaintiff  with  the  jury),  to  read  various  passages  of  a  similar 
tendency  from  other  printed  documents,  each  time  repeating  the  inquiry  whether 
the  plaintiff  was  the  author  or  whether  the  passage  read  expressed  his  notions 
on  the  subject, — the  jury  being  entitled  to  have  before  them  all  the  facts  and 
circumstances  from  which  they  might  be  enabled  to  judge  of  the  degree  of  credit 
due  to  the  party  as  a  witness. — Nor  is  it  a  ground  for  a  new  trial,  in  an  action  for 
an  assault  and  false  imprisonment,  that  the  plaintiff  had  incurred  an  expense  of 
71.  14s.  in  procuring  his  discharge  from  custody,  and  the  jury  have  awarded  him  a 
farthing  only. 

This  was  an  action  for  an  assault  and  false  imprisonment.  Plea,  not  guilty  by 
statute, — the  statutes  referred  to  in  the  margin  being  the  2  &  3  Vict.  c.  93,  and  3  &  4 
Vict.  c.  88. 

The  cause  was  tried  before  Channell,  B.,  at  the  last  Summer  Assizes  at  Exeter. 
The  circumstances  out  of  which  the  action  arose  were  these  : — The  plaintiff,  a  gentleman 
who  professes  the  most  extreme  latitude  of  opinion  on  theological  subjects,  in  the 
month  of  February  last,  hired  a  field  in  the  neighbourhood  of  Devonport  for  the 
purpose  of  delivering  lectures  there.  The  hiring  (for  which  he  paid  10s.)  was  under 
an  unstamped  written  agreement  (in  the  form  of  a  receipt),  which  was  signed  by 
Mrs.  Tozer,  the  wife  of  the  owner  of  the  field,  in  his  name,  and  was  for  the  use  of  the 
field  for  two  meetings.  The  plaintiff,  having  thus  hired  the  field,  publicly  announced 
his  intention  to  deliver  an  address,  but  the  announcement  was  silent  as  to  its  subject. 
The  defendant,  who  is  the  superintendent  of  the  Devonporl  constabulary,  anticipating 
from  what  he  knew  of  the  plaintiffs  principles,  that  the  lecture  he  was  about  to  deliver 
would  be  of  an  objectionable  character,  took  upon  himself,  without  (as  he  alleged) 
instructions  from  any  one,  to  go  to  the  owner  of  the  field,  and  to  use  his  influence 
with  him  to  rescind  the  agreement  which  his  wife  had  made  with  the  plaintiff.  In 
this  he  so  far  succeeded  that  the  owner,  after  the  lirsl  attempt  of  the  plaintiff  to 
lecture  there,  [378]  served  him  with  a  notice  requiring  him  to  desi.st  from  coming 
t  hei  e  again. 

At  the  time  appointed  tor  the  delivery  of  the  first  lecture,  a  considerable  number 
of  persons  had  assembled,  when  the  plaintiff,  addressing  them,  said  :  "  I  am  about  to 
address  you  on  t  he  Bible.'  No  sooner  had  he  uttered  the-,'  words,  than  the  defendant, 
accompanied  by  five  or  six  constables,  stepped  forward,  and  desired  him  to  de  isl  . 
ami,  on  his  refusal  to  complj  with  tins  command,  the  plaintiff  was  forcibly  removed 
from  tin'  Held,  and  subsequently  taken  to  the  police  .station,  where  he  was  defc 
without  bail  mil  il  the  following  morning  upon  a  charge  of  assaulting  the  .superintendent 
(the  now  defendant),  which  charge  the  magistrates  on  a  full  investigation,  occupying 
two  days,  found  to  be  altogether  groundless. 

The  plaintiff  was  put  to  an  expense  of  71.  1 4s.  in  procuring  bail  before  the  magis- 
trates, and  in  getting  together  evidence  to  establish  his  defence, 

The  plaint  ill'  put  in  I  he  receipt  signed  by  Mrs.  Tozer,  but  the  learned  judge  rejected 
it,  as  immaterial  to  the  matter  in  issue. 
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The  plaintiff  having  been  examined  in  Chief  by  Collier,  Q.  C.  (who  with  Cole 
conducted  his  case  at  the  trial),  was  examined  at  great  length  by  Montague  Smith,  Q.  C, 
who,  with  a  view  to  discredit  him  with  the  jury,  sought  to  elicit  from  him  that  he 
entertained  and  had  in  various  writings  promulgated  doctrines  at  variance  with  the 
opinions  commonly  received  amongst  christians.  The  learned  counsel  produced  a 
pamphlet  which  contained  much  of  this  objectionable  matter,  and  asked  the  plaintiff 
if  he  was  the  author  of  it.  The  plaintiff  declined  to  answer  the  question,  on  the 
ground  that,  if  he  answered  it  in  the  affirmative,  he  might  subject  himself  to  a 
criminal  prosecution  under  the  statute  1  W.  &  M.  c.  18.  The  learned  judge  ruled 
[379]  that  he  was  not  bound  to  answer.  The  defendant's  counsel  then  proceeded  to 
read  twelve  or  fourteen  other  passages  from  the  same  pamphlet,  asking  the  plaintiff 
at  the  end  of  each  (with  the  like  result)  whether  or  not  that  was  written  by  him  and 
expressed  his  sentiments.  This  course  of  proceeding  was  strenuously  objected  to  by 
the  plaintiff's  counsel,  as  being  obviously  intended  and  calculated  to  excite  a  prejudice 
against  him  in  the  minds  of  the  jury.  The  learned  judge,  however,  did  not  interfere 
to  prevent  this  repetition  of  the  question  :  but  he  told  the  jury  that  they  must  not 
permit  themselves  to  be  influenced  by  it. 

The  learned  Baron,  in  leaving  the  case  to  the  jury,  began  by  observing  that  the 
doctrines  entertained  by  the  plaintiff  and  those  who  thought  with  him  were  much  to 
be  deplored  :  for  that,  although  in  strictness  there  was  no  evidence  before  them  upon 
the  subject,  there  could  be  no  doubt  as  to  the  tendency  and  character  of  the  lecture 
about  to  be  delivered.  He  further  told  them  that  the  defendant  in  his  character  of 
constable  had  a  right  to  be  in  the  field  :  and  he  left  it  to  them  to  say  whether  or  not 
there  had  been  any  assault  committed  by  the  plaintiff,  or,  in  other  words,  whether  the 
defendant  had  made  out  his  justification. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  one  farthing. 

Mr.  Bradlaugh,  in  person,  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  for 
a  new  trial,  on  the  grounds, — first,  that  evidence  was  improperly  rejected, — secondly, 
that  evidence  was  improperly  admitted, — thirdly,  that  the  learned  judge  misdirected 
the  jury, — fourthly,  that  the  verdict  was  against  the  evidence,  and  perverse,  and  the 
damages  inadequate. 

The  first  point,  the  rejection  of  the  memorandum  under  which  the  plaintiff  had 
hired  the  field,  was  not  [380]  much  pressed.  As  to  the  second  point,  it  was  strongly 
urged  that  the  whole  course  of  the  cross-examination,  and  the  perseverance  of  the 
defendant's  counsel  in  the  questions  as  to  the  plaintiff's  presumed  authorship  of  the 
pamphlet,  should  have  been  discountenanced  by  the  learned  judge,  inasmuch  as  its 
only  object  could  be  (and,  as  the  result  shewed,  evidently  must  be),  to  prejudice  the 
plaintiff  and  discredit  him  in  the  eyes  of  the  jury.  [Keating,  J.  The  judge  could 
do  no  more  than  caution  the  jury  to  dismiss  that  matter  from  their  minds.]  The 
caution  was  idle  when  the  counsel  was  permitted  to  continue  reading  the  several 
passages  and  repeating  the  question.  Then,  the  summing-up  of  the  learned  judge 
was  eminently  calculated  to  divert  the  attention  of  the  jury  from  the  issue  they  had 
to  try.  The  question  being  whether  the  assault  and  false  imprisonment  of  the  plaintiff 
were  justified  by  the  circumstances  and  the  position  of  the  defendant,  the  doctrines 
entertained  by  the  plaintiff, — assuming  that  there  was  any  evidence  on  the  subject 
before  them, — ought  not  to  have  been  paraded  before  the  jury  in  the  way  they  were, 
with  the  expression  of  a  judicial  opinion  that  those  doctrines  were  to  be  deplored  as 
subversive  of  the  best  interests  of  society.  The  whole  course  of  the  summing-up 
shewed  the  impropriety  of  allowing  the  cross-examination  which  took  place.  The 
learned  judge  was  also  wrong  in  telling  the  jury  that  the  defendant  as  a  police-constable 
had  a  right  to  be  present  at  the  meeting.  He  might  by  reason  of  the  invitation  held 
out  by  the  announcement  of  the  meeting  have  been  entitled  to  be  there  in  his  private 
capacity  ;  but  he  had  no  duty  as  a  constable  to  be  there,  unless  there  was  reasonable 
cause  for  apprehending  a  breach  of  the  peace.  The  verdict  evidently  was  not  the 
result  of  a  deliberate  exercise  of  judgment  and  discretion  on  the  part  of  the  jury,  but 
was  plainly  influenced  by  the  unfair  mode  in  which  the  trial  was  [381]  conducted, 
and  the  erroneous  ruling  of  the  learned  judge.  As  to  the  damages,  the  verdict  was 
manifestly  perverse,  the  plaintiff  having  proved  that  he  necessarily  expended  71.  14s., 
and  the  jury  having  awarded  him  by  way  of  compensation  for  that  loss,  as  well 
as  for  the  inconvenience  and  indignity  to  which  he  was  unlawfully  subjected,  only 
one  farthing. 
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Ekle,  C.  J.     We  will  speak  to  my  Brother  C'hannell  before  we  decide  whether  the 
rule  should  go  or  not. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court.  In  this  case  the  plaintiff 
in  person  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  on 
several  grounds.  It  appeared  that  the  plaintiff,  having  hired  a  Held  for  the  purpose 
in  the  neighbourhood  of  Plymouth,  was  proceeding  to  deliver  an  address,  when  the 
defendant,  the  superintendent  of  the  Devonport  constabulary,  interposed  to  present 
it,  and  took  the  plaintiff  into  custody  for  an  alleged  assault,  and  caused  him  to  be 
conveyed  to  the  police-station,  and  thence  before  certain  justices  who,  after  a 
lengthened  investigation,  decided  that  the  charge  was  unfounded,  and  dismissed  the 
plaintiff.  The  two  questions  before  the  jury  were, — first,  whether  there  was  any 
justification  for  the  assault  and  imprisonment, — secondly,  what  damages  the  plaintiff 
was  entitled  to.  The  jury  found  that  there  was  no  justification  :  the  only  question, 
therefore,  which  remained  for  them  was,  what  damage  the  plaintiff  had  sustained. 
The  jury  estimated  that  damage  at  one  farthing.  The  main  complaint  now  is,  that 
there  was  a  miscarriage  on  the  part  of  the  learned  judge,  in  several  respects.  In  the 
first  place,  it  is  said  that  he  failed  in  his  duty  in  not  properly  controlling  [382]  the 
learned  counsel  for  the  defendant  in  his  mode  of  conducting  the  cross-examination  of 
the  plaintiff.  The  complaint  made  is,  that  the  counsel,  producing  a  certain  pamphlet, 
asked  the  plaintiff  if  he  was  the  author  of  it ;  and,  upon  his  declining  to  answer  the 
question,  upon  the  ground  that  his  admission  of  the  authorship  might  render  him 
liable  to  a  criminal  prosecution,  and  the  learned  judge  ruling  that  he  was  not  bound 
to  answer,  the  counsel  proceeded  to  read  several  portions  of  the  pamphlet,  repeating 
after  each  the  question  as  to  the  plaintiff's  being  the  writer,  which  the  latter  each 
time  on  the  same  ground  declined  to  answer,  thus,  it  is  contended,  by  a  circuitous 
mode  obtaining  what  was  tantamount  to  an  admission  on  the  part  of  the  plaintiff  that 
he  was  the  author,  and  so  exciting  undue  prejudice  against  him  in  the  minds  of  the 
jury.  We  learn  from  my  Brother  Channell,  who,  in  order  that  he  might  accurately 
inform  us  of  what  passed,  has  referred  to  his  notes,  that  the  plaintiff  is  under  some 
misapprehension  on  the  subject.  The  learned  judge  reports  to  us  that  the  course  at 
the  trial  was  this : — The  plaintiff  having  declined  to  say  whether  or  not  he  was  the 
author  of  the  pamphlet  produced,  and  the  judge  having  ruled  that  he  was  not  bound 
to  answer,  Mr,  Smith  read  a  certain  letter  (which  probably  formed  part  of  the  contents 
of  the  pamphlet),  and  asked  the  plaintiff  whether  he  was  the  writer  of  that  letter.  And 
so  of  the  other  questions, — each  relating  to  a  distinct  and  different  document ;  so  that 
it  was  not,  as  was  represented  by  the  plaintiff  on  moving,  repeating  the  question  as  to 
the  authorship  after  reading  several  passages  from  the  same  book  or  document,  as  to 
the  whole  of  which  the  plaintiff  had  protected  himself  by  his  first  refusal.  Taking 
that  as  the  report  of  the  learned  judge,  we  hold  that  the  first  ground  up  in  which  this 
application  rests  fails  in  point  of  fact.  [383]  Although  I  am  of  opinion  that  the 
presiding  judge  has  the  duty,  as  was  contended  by  the  plaintiff,  of  controlling  the 
counsel  where  they  for  the  purpose  of  prejudicing  a  party  with  the  jury,  or  for  any 
other  purpose,  persevere  in  putting  questions  which  the  judge  has  ruled  to  be  improper, 
or  which  the  witness  is  not  by  law  compellable  to  answer,  I  am  by  no  means  clear  that 
a  mistake  made  by  the  judge  in  the  exercise  of  his  discretion  in  that  respect  would 
afford  ground  for  a  new  trial.  That  point,  however,  for  the  reasons  I  have  already 
stated,  docs  not  arise  upon  the  present  occasion 

The  second  ground  of  complaint  was,  that  the  learned  judge  commenced  his 
summing-up  by  deploring  the  opinions  professed  by  the  plaintiff,  as  being  subversive 
of  the  best  interests  of  society,  and  so  materially  prejudiced  the  minds  of  the  jury 
against  him.  The  report  made  to  us  by  the  learned  judge  disposes  of  this  ground  of 
objection  also;  f.  r,  he  tells  us  that  he  commenced  by  telling  the  jury  that,  however 
much  lie  ami  the  jury  might  deplore  the  existence  of  doctrines  and  opinions  such  as 
those  to  which  allusion    had    been   made,  they  must    endeavour  to  dismiss  them    from 

their  minds,  and  keep  their  attention  fixed  solely  upon  the  evidence,  and  give  their 

verdict  according  to  the  truth  and  justice  of  the  case.  There  is  therefore  no  pretence 
for  saying  that  the  plaintiff  sustained  any  prejudice  from  the  manner  in  which  the 
case  was  left  to  the  jury.      The  learned  judge  tells  us  (hat   the  defendant's   counsel    in 

his  address  commented  freely   upon  the  evil  tendency  of  the  doctrines  which  the 

plaintiff  was  assumed  tO  entertain:  and   that    the   remarks   which   fell  from    him    were 
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intended  to  recall  the  attention  of  the  jury  to  the  issues  which  the}'  had  to  try,  and 
that  he  did  so  as  clearly  and  distinctly  and  impartially  as  his  faculties  permitted  him 
to  do:  and  [384]  the  jury  upon  the  conflict  of  evidence  before  them  came  to  the 
conclusion  they  did. 

The  next  ground  of  complaint  was  that  the  plaintiff  did  not  have  an  impartial 
trial  ;  the  defence  having  been  conducted  at  the  expense  of  the  borough-fund,  and 
many  of  the  jury  being  in  all  probability  contributors  to  that  fund.  We  have,  how- 
ever, no  information  in  a  legal  shape  that  any  of  the  jurors  were  in  point  of  fact 
contributors  to  the  borough-fund,  or  that  any  of  them  came  from  the  borough  of 
Devo'<port.     That  ground  of  complaint,  therefore,  also  entirely  fails. 

The  last  ground  of  the  motion  was,  the  inadequacy  of  the  damages,  the  jury  having 
awarded  the  plaintiff'  only  a  farthing  by  way  of  compensation  for  his  detention  for 
several  hours  at  the  police-station,  when  the  expense  actually  incurred  by  him  in 
defending  himself  and  obtaining  his  release  from  that  unfounded  charge  was  71.  14s. 
Now,  if  I  saw  clearly  that  there  had  been  anything  like  an  intentional  violation  of 
right  or  duty  on  the  part  of  the  jury,  I  should  think  it  a  fit  case  for  the  interference 
of  the  court.  But,  unless  that  was  very  clearly  made  out,  I  should  be  extremely 
scrupulous  to  enter  into  any  discussion  as  to  the  amount  of  damages,  which  is  entirely 
a  matter  for  their  consideration.  Where  a  party  has  been  illegally  imprisoned,  and  has 
been  put  to  expense  in  procuring  his  discharge,  he  may  very  well  urge  that  fact  before 
the  jury  as  an  aggravation  :  but  he  has  no  right  to  demand  to  lie  reimbursed  ex  debito 
justitia?.  It  is  in  the  discretion  of  the  jury  to  give  him  such  damages  as  they  may 
consider  a  sufficient  compensation  for  the  wrong  the  party  has  sustained,  irrespective 
of  any  expense  he  may,  perhaps,  needlessly  have  incurred  in  his  defence.  I  am 
altogether  unaware  of  the  nature  of  the  plaintiff's  religious  opinions  and  belief  :  but 
I  do  know  that  [385]  some  men  profess  to  entertain  notions  and  opinions  the  dis- 
semination of  which  the  law  holds  to  be  a  crime,  and  which  men  of  sound  and  well 
regulated  minds  would  generally  esteem  to  be  erroneous  and  pernicious  ;  and,  if  they 
thought  the  plaintiff'  was  about  to  give  utterance  to  opinions  such  as  those  hinted  at 
on  the  trial,  it  may  be  that  the  jury  considered  that  a  very  small  compensation  was 
due  to  him  for  preventing  him  from  doing  that  which  he  himself  might  afterwards 
have  deepl}'  regretted,  and  therefore  that  the  injury  he  had  sustained  by  the  short 
imprisonment  he  endured  was  one  for  which  a  large  sum  ought  not  to  be  paid,  but, 
on  the  contrary,  was  in  the  result  a  substantial  benefit  to  the  plaintiff,  and  therefore 
amply  compensated  by  the  small  sum  they  have  awarded  him.  Upon  the  whole,  I  am 
not  satisfied  that  wrong  has  been  done,  and  therefore  am  not  disposed  to  interfere. 

Williams,  J.  I  entirely  agree  with  what  has  fallen  from  my  Lord,  and  would 
only  add,  with  reference  to  the  contention  of  the  plaintiff' that  he  ought  at  all  events 
to  have  had  a  verdict  for  the  amount  of  the  expenses  incurred  by  him  in  his  defence 
before  the  magistrates,  that  he  had  no  more  right  to  recover  those  expenses  than  a 
plaintiff  in  an  action  for  an  assault  has  to  recover  the  amount  of  the  surgeon's  bill  for 
the  dressing  of  his  wounds.  It  is  a  matter  which  the  jury  may  take  into  their  con- 
sideration, but  that  is  all. 

Byles,  J.  I  am  of  the  same  opinion.  By  the  law  of  England,  a  man  has  an 
undoubted  right  to  hold  what  opinions  he  pleases.  But,  as  my  Lord  has  observed, 
there  are  persons  who  profess  opinions  which  strike  at  the  very  root  of  all  public  and 
private  order  and  [386]  morality,  and  the  dissemination  of  which  is  more  mischievous 
than  almost  any  act  that  can  be  committed.  To  publish  these  is  a  crime  justly 
punishable  by  the  law.  I  wish  also  to  add  a  word  as  to  the  power  and  the  duty  of 
the  judge  to  prevent  the  reiteration  of  irrelevant  questions.  I  apprehend  the  rule  to 
be  this, — that,  when  a  question  is  put  with  a  view  to  discredit  a  witness,  the  judge 
has  no  right  to  interpose  merely  because  it  is  not  relevant  to  the  matter  in  contro- 
versy between  the  parties ;  but  that,  when  the  question  is  neither  relevant  to  the 
matter  in  controversy  nor  to  the  character  and  credit  of  the  witness  as  such,  the  judge 
has  a  perfect  right  to  prevent  such  question  from  being  put.  If  it  were  not  so,  every 
man  who  enters  the  witness-box  would  be  exposed  as  in  a  kind  of  moral  pillory,  to 
public  odium,  contempt,  and  ridicule.  But,  like  my  Lord,  I  am  not  aware  of  any  case 
in  which  a  new  trial  has  been  moved  for  on  the  ground  of  the  judge  having  declined 
to  exercise  his  discretion  in  this  respect.  This,  therefore,  being  a  mere  application  for 
a  new  trial  on  the  ground  of  the  inadequacy  of  the  damages,  in  a  case  which  was 
purely  for  the  jury,  I  am  of  opinion  that  we  ought  not  to  interfere. 
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Keating,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  no  rule  ought  to 
be  granted  in  this  ease.  With  regard  to  the  complaint  that  the  defendant's  counsel 
Mas  allowed  repeatedly  to  put  qnestions  for  the  purpose  of  endeavouring  i<>  elicit  from 
the  plaintiff'  the  fact  that  he  entertained  peculiar  opinions  upon  religious  subjects, — it 
seems  tome  that  it  was  highly  important  that  the  jury  should  he  fully  possessed  of  all 
the  facts  which  could  shew  what  amount  of  credit  was  due  to  the  witness.  Though 
I  fully  agree  that  such  a  course  of  examination  should  not  he  carried  to  the  [387] 
extent  of  persecution,  yet  I  think  it  right  that  the  jury  should  have  every  opportunity, 
either  from  his  answers  or  from  his  refusal  to  answer,  of  forming  their  own  estimate  of 
the  credit  due  to  him. 

Rule  refused  (a). 


The  Company  of  Free  Fishers  and  Dredgers  of  Whitstable  in  the  County 
of  Kent  v.  Gann.     Gann  v.  Johnson  and  Others.     June  2nd,  1861. 

[S.  ('.  in  Exchequer  Chamber,  13  C.  B.  N.  S.  853  :  and  in  House  of  Lords,  11  H.  L.  C. 

192;  11  E.  R.  1305  (with  note).] 

A  grant  by  the  Crown  to  a  subject  of  the  soil  of  the  sea-shore  below  low  water-mark,  and 
of  a  toll  for  the  anchorage  of  vessels  there,  may  be  presumed  to  have  had  a  legal  origin  : 
and  such  a  toll,  if  found  to  exist,  may  be  enforced  by  distress. — By  deeds  of  lease 
and  release  of  the  11th  and  12th  October,  1791,  the  manor  of  Whitstable,  and  the 
royalty  of  fishery  or  oyster-dredging  within  the  said  manor,  were  conveyed  to  A. 
and  B. — By  deeds  of  lease  and  release  of  the  24th  and  25th  of  October,  1792, — 
reciting,  amongst  other  things,  that  within  the  said  manor  of  Whitstable,  there  is, 
and  for  many  hundred  years  then  last  past  had  been,  a  fishery  for  the  growth  and 
improvement  of  oysters,  extending  from  the  sea-beach  for  a  very  considerable 
distance  into  the  sea,  managed  by  a  company  of  free-dredgers  called  "The  Whit- 
stable Company  of  Dredgers," — the  manor  (proper)  was  limited  to  A.  and  two 
others,  in  fee,  and  "the  royalty  of  fishery  or  oyster-dredging,  and  the  right  of  taking 
oysters  and  other  fish  within  the  said  manor,  and  the  ground  and  soil  of  the  said 
fishery,  and  also  the  customary  payments  usually  and  of  right  made  to  the  lord  of 
the  said  manor  for  or  on  account  of  the  anchorage  of  any  ship  or  vessel,  or  the 
landing  of  any  goods  or  merchandize  within  the  said  manor,"  &c,  to  C,  in  fee,  on 
behalf  of  the  company. — By  an  act  of  33  G.  3,  c.  42,  the  Whitstable  Company  of 
Dredgers  were  incorporated  by  the  name  of  "The  Company  of  Free  Fishers  and 
Dredgers  of  Whitstable  ;  "  and,  in  pursuance  of  that  act,  the  fishery,  and  all  rights 
appertaining  thereto,  were  by  deeds  of  lease  and  release  of  the  4th  and  5th  of  June, 
1793,  conveyed  to  the  company. — it  appeared  in  evidence  that  the  oyster-fishery 
extended  about  two  miles  from  the  shore,  and  far  below  the  ordinary  low-water 
mark  ;  and  that  the  company  and  those  under  whom  they  claimed  had  so  far  back 
as  the  year  1775  claimed  a  toll  of  Is.  from  every  vessel  anchoring  or  grounding 
within  the  space  covered  by  their  conveyance  ;  and  three  instances  were  proved  of 
the  claim  having  been  enforced  by  distress  from  vessels  anchoring  on  the  oyster 
ground  below  low-water  mark,  when  resisted, — there  being  no  evidence  to  shew 
that  the  claim  had  ever  been  resisted  without  recourse  being  had  to  a  distress: — 
Held  that,  it  being  competent  to  the  Crown  to  grant  the  soil  of  the  sea-shore  and 
the  right  to  anchorage,  t lie  evidence  was  sufficient  1"  justify  the  presumption  of  a 
grant  having  a  legal  origin  ;  that  the  right  of  distress  was  incident  to  the  right  to 
the  anchorage;  and  that  the  right  to  the  anchorage  was  not  destroyed  by  the 
severance  of  the  marine  from  the  terrestrial  part  of  the  manor. 

The  first  of  these  was  an  action  brought  by  the  plaintiffs,  a  company  incorporated  by 
the  33  G.  3,  C  42,  under  the  name  of  "The  Company  of  Free  Fishers  [388]  and  Dredgers 
of  Whitstable,  in  the  county  of   Kent,"  to  try  their  right  to   receive  a   payment    of    Is 

for  every  vessel  anchoring  on  certain  land  covered  by  the  sea,  the  soil  of  whioh  wai 

claimed  by  the  plaintiffs. 

(>()  The  plaintiff  on  a  subsequent  day  asked  for  leave  to  appeal :  but  tin urt 

were  unanimously  of  opinion  that  the  ease  was  not  a  lit  one  for  an  appeal. 
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The  declaration  was  in  the  indebitatus  form  for  anchorage.  The  defendant 
pleaded  never  indebted. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  at  Maidstone, 
when  a  verdict  was  found  for  the  plaintiffs,  leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him  if  the  court  should  be  in  his  favour  upon  the  points 
hereinafter  mentioned, — both  parties  undertaking  to  be  bound  by  the  decision  of  the 
court  thereon,  unless  the  court  should  give  leave  to  appeal,  and  to  appeal  on  those 
points  only  on  which  the  court  should  so  give  leave.  The  evidence  given  at  the  trial 
was  in  substance  as  follows  : — 

By  deeds  of  lease  and  release,  bearing  date  respectively  the  11th  and  12th  of 
October,  1791,  the  fee-simple  of  the  manor  of  Whitstable,  &c,  were  conveyed  to 
Edward  Foad  and  James  Smith  in  equal  moieties,  as  tenants  in  common  in  fee.  The 
following  is  an  extract  from  the  conveying  part  of  the  deed  of  release : — "  All  that  the 
manor  of  Whitstable,  with  all  and  singular  the  rights,  royalties,  privileges,  members, 
and  appurtenances  thereof,  in  the  said  county  of  Kent ;  and  also  all  courts-leet,  courts- 
baron,  perquisites  and  profits  of  courts,  to  the  same  belonging  or  in  any  wise  appertain- 
ing :  And  also  all  those  quit-rents  payable  yearly  to  the  said  manor  by  several  persons, 
formerly  said  to  amount  to  the  sum  of  131.  l<Ss.,  but  now  to  the  sum  of  171.  16s. 
per  annum  : 

"  And  also  all  the  fishery  of  Whitstable,  beiug  a  royalty  of  fishery  or  oyster- 
dredging  within  the  said  manor,  formerly  computed  to  be  of  the  yearly  value  of 
231.  4s.,  but  now  of  761.  15s.  2d.  per  annum,  on  an  ave-[389j-rage  for  the  last  seven 
years ;  together  with  all  and  singular  messuages,  houses,  outhouses,  buildings,  dove- 
houses,  barns,  stables,  mills,  tofts,  yards,  orchards,  gardens,  lands,  tenements, 
meadows,  leasowes.  pastures,  feedings,  closes,  inclosures,  woods,  underwoods,  trees, 
rents  and  services  of  tenants  and  farmers,  quit-rents,  free-rents,  rents  of  assize,  ways, 
paths,  passages,  waters,  streams,  fishings,  fishing-places,  watercourses,  ponds,  pools, 
moats,  warrens,  wastes,  waste-grounds,  commons,  common  of  pasture,  furzes,  heaths, 
moors,  marshes,  courts-leet,  courts-baron,  views  of  frankpledge,  perquisites  and  profits 
of  courts  and  leets,  homages,  fealties,  reliefs,  heriots,  escheats,  fines,  issues,  amercia- 
ments, goods  and  chattels  of  felons  and  fugitives  and  of  persons  attainted  and  of 
persons  outlawed  and  put  in  exigent,  deodands,  waifs,  estrays,  treasure-trove,  fines, 
forfeitures,  mines,  quarries,  and  all  other  royalties,  franchises,  liberties,  rights,  juris- 
dictions, privileges,  immunities,  profits,  commodities,  emoluments,  advantages,  and 
hereditaments  whatsoever  to  the  said  manor,  royalty,  and  fishery,  hereditaments,  and 
premises  hereby  granted  and  released,  or  intended  so  to  be,  or  any  of  them,  belonging 
or  in  anywise  appertaining,  or  therewith  held,  used,  occupied,  or  enjoyed,  or  accepted, 
reputed,  taken,  or  known  as  part,  parcel,  or  member  thereof,  or  to  be  had,  received, 
perceived,  or  taken,  used,  exercised,  or  enjoyed  in,  upon,  or  out  of,  or  arising  from 
the  same  manor  or  lordship,  royalty,  and  fishery,  hereditaments,  and  premises,  or  any 
of  them,  or  any  part  or  parcel  thereof." 

By  deeds  of  lease  and  release  bearing  date  respectively  the  24th  and  25th  of 
October,  1792,  it  was,  amongst  other  things,  recited  and  limited  as  follows  : — 

"And  whereas,  within  the  limits  of  the  said  manor  of  Whitstable,  there  is,  and 
for  many  hundred  years  [390]  now  last  past  hath  been,  a  fishery  for  the  growth  and 
improvement  of  oysters,  extending  from  the  sea-beach  for  a  very  considerable  distance 
into  the  sea,  and  which  fishery  during  all  that  time  hath  been  managed  and  carried 
on  by  and  at  the  expense  of  a  certain  company  of  free  dredgers,  called  the  Whitstable 
Company  of  Dredgers,  who  have  held  the  same  from  time  to  time  as  tenants  under 
the  lord  of  the  said  manor,  and  claim  to  be  entitled  to  hold  the  same  as  free  fishers, 
on  payment  of  such  annual  rents  as  are  hereinafter  mentioned  :  And  whereas  it  hath 
been  contracted  and  agreed  by  and  between  the  said  parties  to  these  presents,  that, 
for  the  several  considerations  hereinafter  mentioned,  a  division  shall  be  made  in  the 
rights  of  the  said  manor,  royalty,  fishery,  hereditaments,  and  premises,  and  to  that 
end  that  the  said  manor  and  all  the  lands,  grounds,  quit-rents,  and  manor  rights 
belonging  thereto  (except  as  hereinafter  is  mentioned)  shall  be  the  property  of  the 
said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury,  their  heirs  and  assigns,  and 
that  all  the  rights  of  the  lord  of  the  said  manor  in  the  said  fishery,  and  the  ground  and 
soil  thereof  from  the  south  and  south-east  sides  of  the  sea-beach  (which  from  time 
to  time  have  been  considered  as  the  land  boundaries  of  the  said  fishery),  and  in  the 
customary  payments  usually  made  to  the  lord  of  the  said  manor  for  or  on  account  of 
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the  anchorage  of  any  .ship  or  vessel,  or  for  the  landing  of  any  goods  or  merchandize, 
or  for  the  admission  of  freemen,  or  other  payments  for  the  regulation  of  the  freemen 
or  fishery,  and  all  other  payments  whatsoever  at  the  water-courl  of  free  dredgers  there 
within  the  jurisdiction  of  the  said  manor,  and  other  such  like  payments,  and  all 
forfeitures,  articles,  and  things  which  of  right  belong  to  and  arc  the  property  of  the 
lord  of  the  said  manor  by  reason  of  any  wrecks  of  the  sea  or  such  like  rights  and 
[391]  forfeitures  arising  within  the  limits  of  the  said  sea-beach,  shall  be  the  property 
of  the  said  Thomas  Foord,  his  heirs  and  assigns." 

"All  that  the  said  manor,  and  the  said  messuages,  lands,  quit-rents,  rights, 
royalties,  liberties,  privileges,  hereditaments,  and  all  and  singular  other  the  said 
premises  hereby  or  mentioned  or  intended  to  be  hereby  granted  and  released,  with 
their  and  every  of  their  appurtenances,  save  and  except  the  said  royalty  of  fishery 
or  oyster-dredging,  and  the  right  of  taking  oysters  and  other  fish  within  the  said 
manor,  and  the  ground  and  soil  of  the  said  fishery,  and  also  the  customary  payments 
usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on  account  of  the 
anchorage  of  any  ship  or  vessel  or  for  the  landing  of  merchandize  within  the  said 
manor,  or  for  the  admission  of  freemen,  or  other  payments  for  the  regulation  of  the 
freemen  and  fishery  there,  and  all  other  payments  whatsoever  at  the  water-court  of 
free  dredgers  there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  articles, 
and  things  which  of  right  belong  and  are  the  property  of  the  lord  of  the  said  manor 
by  reason  of  any  wrecks  of  the  sea  or  other  such  like  rights  and  forfeitures  arising 
within  the  limits  of  the  sea-beach  aforesaid," — were  limited,  as  to  one  third  to  Edward 
Foad  in  fee,  as  to  one  other  third  to  John  Nutt  in  fee,  and  as  to  the  remaining  third 
to  Stephen  Salisbury  in  fee. 

And  "all  the  said  royalty  of  fishery  or  oyster-dredging,  and  the  right  of  taking 
oysters  and  other  fish  within  the  said  manor,  and  all  the  ground  and  soil  oj  tin;  sai/i 
fishery,  extending  as  hereinafter  is  mentioned,  and  also  the  customary  payments  usually 
and  of  right  made  to  the  lord  of  the  sand  mam/or  for  or  on  account  of  the  anchorage  of  any  ship 
or  vessel,  or  for  the  landing  of  any  goods  or  merchandize  within  tin-  said  [392]  manor, 
or  for  the  admission  of  freemen,  or  other  payments  for  the  regulation  of  the  freemen 
and  fishery  there,  and  all  other  payments  whatsoever  at  the  water-court  of  free 
dredgers  there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  articles, 
and  things  which  of  right  belong  unto  and  are  the  property  of  the  lord  of  the  said 
manor  by  reason  of  any  wrecks  of  the  sea  or  other  such  like  rights  and  forfeitures 
arising  within  the  limits  of  the  sea-beach  aforesaid,  and  all  remedies  for  the 
recovery  of  the  said  premises  respectively," — were  limited  to  the  said  Thomas  Foord, 
in  fee. 

The  deed  of  release  contains  the  following  clauses:— 

"  And,  in  order  to  ascertain  the  boundary  of  the  said  oyster-fishery,  and  how  far 
the  right  of  the  said  Thomas  Foord,  his  heirs  and  assigns,  therein  shall  extend,  it 
is  expressly  agreed  by  and  between  the  said  Edward  Foad,  John  Nutt,  Stephen 
Salisbury,  and  Thomas  Foord,  for  themselves  severally  and  respectively,  and  for 
their  several  and  respective  heirs  and  assigns,  that  from  henceforth  the  south  and 
south  east  sides  of  the  sea-beach  of  Whitstable  aforesaid,  as  the  same  is  and  hereafter 
shall  be  thrown  up  by  the  sea  from  time  to  time,  shall  be  considered  and  taken  as 
the  boundary  between  the  lands  of  them  the  said  Edward  Foad,  John  Nutt,  and 
Stephen  Salisbury,  their  heirs  and  assigns,  and  the  lands  of  the  said  Thomas  Foord, 
his  heirs  and  assigns ;  and  that  such  sea  beach  and  all  the  lands  and  grounds  from  tfa  nee 
into  /In  .««  so  far  as  tin'  said  fishery  extends,  whether  the  same  be  more  or  less  than  the 
quantity  of  land  now  belonging  to  the  said  fishery,  and  all  payments  or  dues  for  the 
anchorage  of  any  ships  or  vessels  or  for  the  landing  of  any  goods  or  merchandize 
there,  and  for  the  admission  of  freemen,  and  other  payments  for  the  regulation  of  the 
freemen  and  fishery,  and  all  other  payments  whatsoever  at  the  water-courts  or  courts 
of  dredging  there,  [393]  and  all  wrecks  of  the  sea  and  oilier  manor  lights  and 
forfeitures  there  found,  shall  from  henceforth  !»■  held  and  enjoyed  by  and  be  the 
property  of  the  said  Thomas  Foord,  his  heirs  and  assigns,  subject  t«i  the  right  of  the 
said  company  of  dredgers  in  the  said  fishery: 

"And,  the  better   in  effect  the  purpose  <>f  the  now  reciting  indenture,  the  said 

Edward  Foad,  John  Nutt,  and  Stephen  Salisbury  appointed  the  Baid  Thomas  F d, 

his  heirs  and  assigns,  their  attorney  and  attorneys,  and  did  thereby  give  unto  the 
said  Thomas  Foord,  his  heirs  and  assigns,  power  in  appoint  a  steward  or  stewards 
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and  water-bailiff  or  water-bailiffs,  or  other  usual  officers  of  the  said  fishery,  and  to 
summon  and  hold  all  such  water-courts  or  courts  of  dredging  as  should  be  necessary 
to  be  held  for  admitting  freemen  to  participate  in  the  rights  of  the  said  fishery  with 
the  present  and  future  freemen  thereof,  and  to  impannel  and  swear  any  jury  at  such 
courts,  and  make  all  such  bye-laws  and  orders  for  better  regulating  the  said  company 
of  dredgers  as  should  be  thought  expedient  and  for  the  advantage  of  the  company  ; 
and  also  to  ask,  demand,  collect,  and  receive  from  all  and  every  person  and  persons 
whomsoever  all  customary  payments  or  dues  for  the  anchorage  of  any  ships  or  vessels, 
or  for  the  landing  of  any  goods  or  merchandize  within  the  said  manor,  and  for  the 
admission  of  freemen,  and  other  payments  for  the  regulation  of  the  freemen  at  the 
said  courts,  and  all  other  dues,  wrecks  of  the  sea,  and  such  like  manor  rights  and 
forfeitures  which  should  be  there  found,  and  to  detain  and  keep  the  same  for  the  use 
of  the  said  Thomas  Foord,  his  heirs  and  assigns,  and  upon  receipt  thereof  to  give 
acquittances,  &c,  and,  in  cases  of  refusal,  to  bring  actions,"  &c. 

By  the  said  act  33  G-.  3,  c.  42,  the  said  free  fishers  [394]  and  dredgers  of 
Whitstable  were  incorporated.  They  have  ever  since  carried  on  the  fishery  there 
to  a  great  extent. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  4th  and  5th  of 
June,  1793,  and  made  between  the  said  Thomas  Foord  of  the  one  part,  and  the  said 
company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  said  county  of  Kent, 
of  the  other  part, — after  reciting  in  the  said  indenture  of  release  the  hereinbefore 
abstracted  indentures  of  the  11th  and  12th  October,  1791,  a  mortgage  by  the  said 
Edward  Foad  to  George  Rigden,  and  the  reconveyance  by  the  said  George  Rigden, 
and  the  said  abstracted  indentures  of  the  24th  and  25th  of  October,  1792, — and 
reciting  that  the  purchase  so  made  by  the  said  Thomas  Foord  of  the  said  royalty, 
fishery,  and  hereditaments,  was  by  him  contracted  for  on  the  part  of  the  company 
of  free  fishers  and  dredgers  aforesaid,  and  the  sums  of  8001.  unto  the  said  Edward 
Foad,  and  of  15301.  unto  the  said  James  Smith,  making  22301.,  which  were  the  con- 
sideration moneys  in  the  said  indenture  of  release  of  the  25th  October,  1792, 
mentioned  to  have  been  paid  by  the  said  Thomas  Foord  for  the  purchase  of  the  said 
premises,  were  the  moneys  of  the  said  company,  and  no  part  thereof  of  the  said 
Thomas  Foord,  which  he  did  thereby  acknowledge, — it  was  witnessed  that,  in  con- 
sideration of  the  premises,  and  of  10s.,  he  the  said  Thomas  Foord  did  grant,  release, 
and  confirm  unto  the  said  company  of  free  fishers  and  dredgers  (in  their  actual 
possession,  &c),  and  to  their  successors  and  assigns,  All  that  the  royalty  of  fishery 
or  oyster-dredging,  and  the  right  of  taking  oysters  and  other  fish  within  the  manor 
of  Whitstable,  in  the  said  county  of  Kent,  and  the  ground  ami  soil  of  the  said  fishery, 
extending  as  thereinbefore  was  mentioned  :  and  also  the  [395]  customary  payments 
usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on  account  of  the 
anchorage  of  any  ship  or  vessel,  or  the  landing  of  goods  or  merchandize  within 
the  said  manor,  or  for  the  admission  of  freemen,  or  other  payments  for  the  regula- 
tion of  the  freemen  and  fishery  there,  and  all  other  payments  whatsoever  at  the 
water-court  of  free-dredgers  there,  and  all  such  like  payments,  and  all  and  all  manner 
of  forfeitures,  articles  and  things  which  of  right  belonged  unto  and  were  the  property 
of  the  lord  of  the  said  manor  by  reason  of  the  wrecks  of  the  sea  or  other  such  like  rights 
and  forfeitures  arising  within  the  limits  of  the  sea-beach  aforesaid,  and  all  and  singular 
other  the  premises  which  in  and  by  the  said  recited  indentures  of  lease  and  release  of 
the  24th  and  25th  of  October,  1792,  became  vested  in  the  said  Thomas  Foord,  his  heirs 
and  assigns,  or  in  any  person  or  persons  whomsoever  in  trust  for  him  and 'them  :  and 
all  the  reversion,  &c. ;  and  all  the  estate,  &c.  ;  and  all  deeds,  &c., — To  hold  the  same 
unto  and  to  the  use  of  the  said  company  of  free  fishers  and  dredgers,  their  successors 
and  assigns,  for  ever." 

The  defendant  was  the  owner  of  a  vessel  called  the  "  Amoret ";  and,  on  the  29th  of 
September,  1860,  the  said  vessel  cast  anchor  at  Whitstable  on  the  land  covered  by 
the  water  of  the  sea,  and  below  low-water  mark  ;  but  the  spot  where  the  said  vessel 
so  anchored  was  and  is  within  that  portion  of  the  manor  of  Whitstable  and  fishery 
aforesaid  which  is  claimed  by  the  plaintiffs  under  the  above  deeds,  and  under  the 
circumstances  herein  stated,  as  their  soil  and  freehold. 

The  plaintiffs'  oyster-beds  extend  from  the  shore  for  about  two  miles  out  to  sea  ; 
and  the  said  vessel  was  anchored  about  half  a  mile  from  the  shore,  upon  part  [396] 
of  the  land  claimed  by  the  said  company,  but  not  then  used  as  oyster-beds. 
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The  plaintiffs'  claim  was  for  Is.  for  the  anchoring  on  the  soil  which  they  allege  to 
ho  theirs. 

The  plaintiffs  gave  evidence  to  prove,  and  the  jury  found,  that,  from  1775  con- 
tinually down  to  the  present  time,  they  and  those  under  whom  they  derived  title  had 
from  time  to  time  claimed  as  of  right  to  take,  and  had  taken,  the  sum  of  Is.  from 
vessels  casting  anchor  within  that  portion  of  the  manor  on  which  the  defendant's 
vessel  had  cast  anchor,  and  that  they  claimed  to  take  it  as  a  customary  payment  for 
such  use  of  the  soil. 

The  defendant  at  the  time  in  question  resided  and  dwelt  within  the  Cinque  Ports, 
at  Whitstable, — Whitstable  being  part  of  the  port  of  Faversham,  which  is  a  limb  of 
Dover.  The  said  vessel  at  the  time  she  anchored  as  aforesaid  was  trading  to 
Whitstable. 

The  charter  of  Edward  the  4th,  in  reference  to  the  exemption  of  the  Cinque  Ports 
was  proved  and  put  in  evidence  at  the  trial  by  the  defendant :  see  Jeake's  Charters 
of  the  Cinque  Ports. 

On  the  part  of  the  defendant,  it  was  submitted  that  he  was  entitled  to  the  verdict, 
on  the  following  grounds, — first,  that  the  soil  of  the  sea  where  his  vessel  was  anchored, 
being  below  low-water  mark,  was  vested  by  law  in  the  Crown,  and  could  not  be  held 
by  a  subject, — secondly,  that  the  company  had  no  right  to  claim  any  payment  for  such 
anchorage, — thirdly,  that,  if  ever  the  right  to  demand  a  payment  for  anchorage  was 
vested  in  the  lord  of  the  manor  of  Whitstable,  that  right  was  extinguished  and 
destroyed  when  the  manor  was  divided  into  two  parts  (which  for  distinction  were  at 
the  trial  called  respectively  the  terrestrial  [397]  and  the  marine  manor), — fourthly, 
that,  if  the  right  was  not  so  extinguished  and  destroyed,  the  owner  of  the  terrestrial 
portion  of  the  manor  should  have  been  joined  as  co-plaintiff, — fifthly,  that  the  defen- 
dant was  under  the  Cinque  Ports  charter  proved  at  the  trial  exempt  from  the  said 
claim  for  anchorage. 

Under  the  direction  of  the  learned  judge,  the  jury  found  for  the  plaintiffs,  the 
several  points  of  law  above  mentioned  being  reserved. 

Ganx  v.  Johnson. — The  second  was  an  action  brought  by  the  plaintiff  (the  brother 
of  the  defendant  in  the  former  case)  for  the  conversion  by  the  defendants  (the  officers 
and  servants  of  the  plaintiffs  in  the  former  action)  of  an  iron  chain  belonging  to  the 
plaintiff,  which  was  seized  by  the  defendants  as  a  distress  for  the  anchorage  or  ground- 
age  claimed  by  the  company  under  the  circumstances  detailed  in  the  statement  of  the 
former  case. 

The  defendants  pleaded, — first,  not  guilty. — secondly,  that  the  goods  were  not  the 
plaintiffs, — thirdly,  that,  long  before  and  at  the  time  of  the  conversion  of  the  said 
goods  in  the  declaration  mentioned,  the  company  of  Free  Fishers  and  Dredgers  of 
Whitstable,  in  the  county  of  Kent,  were,  and  still  arc,  seised  in  their  demesne  as  of 
fee  of  and  in  the  ground  and  soil  of  a  certain  fishery  in  the  said  county  of  Kent,  to 
wit,  from  the  south  and  south-east  sides  of  the  sea-beach  at  Whitstable,  in  the  said 
county,  as  the  same  is  thrown  up  by  the  sea  from  time  to  time,  and  the  sea-beach, 
and  all  the  lands  and  grounds  from  thence  into  the  sea  as  far  as  the  said  fishery  extends  : 
and  the  said  Whitstable  Company,  and  all  those  whose  estates  they  now  have,  and 
at  the  same  time  when,  >V'e.  had,  of  and  in  the  said  ground  and  soil  of  the  said  [398] 
fishery,  with  the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to  the 
cout  rary,  have  had,  receh  ed,  and  taken  from  e\  cry  ship  or  vessel  arriving  and  anchoring 
on  the  said  ground  and  soil  of  the  said  company,  a  certain  reasonable  toll  or  duty  by 
way  of  anchorage  for  the  said  vessel,  and  for  coining  and  anchoring  on  the  said  ground 
and  soil  of  the  said  company  ;  and,  when  and  as  often  as  the  said  toll  or  duly  hath 
been  and  remained  unpaid  after  reasonable  request  and  demand  thereof  ui.mIi'  by  the 

owners  and  proprietors  of  the  said  ground  and  soil  for  the  ti bring,  from  time  to 

time,  from  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  have  used 
and  been  accustomed  as  of  light  to  seize  and  take  a  distress  or  pledge  from  and  oil' 
the  said  vessel  as  and  for  and  by  way  of  security  for  and  in  order  to  obtain  payment 
of  the  said  toll  or  duly:  that,  before  and  at  the  time  of  the  said  conversion  in  the 
declaration  mentioned,  a  certain  vessel  of  the  plaintiff  had  arrived  and  come  into 
and  upon  the  said  ground  and  soil  of  the  said  company,  and  was  then  anchored 
thereon,  and  was  then  liable  to  pay  the  said  reasonable  toll  for  such  anchorage  as 
aforesaid,  to  wit,  the  sum  of  Is. :  that  the  plaintiff,  having  had  notice  of  the  premises, 
and  being  requested  to  pay  the  amount  of  the  said  reasonable  toll  for  anchorage  ol 
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his  said  vessel,  neglected  and  refused  so  to  do  ;  whereupon  the  defendant  James 
Waters,  then  being  the  water-bailiff'  of  the  said  Whitstable  Company,  and  acting  as 
such,  and  in  the  execution  of  the  commands  and  by  the  authority  of  the  said  company, 
and  the  said  other  defendants  as  the  servants  of  and  aiding  and  assisting  the  said 
defendant  James  Waters  in  his  said  duty,  and  in  order  to  obtain  payment  of  the  said 
toll,  and  as  and  for  a  reasonable  distress  or  pledge  for  the  said  toll  [399]  seized  and 
took  the  said  goods  of  the  plaintiff'  in  the  declaration  mentioned,  to  wit,  the  said  iron 
chain,  the  same  being  a  reasonable  distress  in  that  behalf,  and  then  being  in  and  upon 
the  said  vessel  of  the  plaintiff'  so  then  anchored  on  the  said  ground  and  soil  of  the 
said  company,  and  kept  possession  of  the  same  for  the  purpose  aforesaid  until  the 
said  toll  should  be  paid,  and  which  never  has  been  paid  ;  and  which  was  the  said 
conversion  and  depriving  the  plaintiff'  of  his  said  goods  in  the  declaration  mentioned. 
Issue  thereon. 

This  cause  came  on  to  be  tried  immediately  after  the  former,  the  evidence  in 
which  it  was  agreed  should  be  read. 

On  the  part  of  the  plaintiff',  it  was  contended  that  the  company  were  not  entitled 
to  the  light  claimed,  and  were  not  entitled  to  distrain,  on  the  following  grounds, — 
first,  that  the  soil  of  the  sea  where  the  plaintiffs  vessel  was  anchored,  being  below 
low-water  mark,  was  vested  by  law  in  the  Crown,  and  could  not  be  held  by  a  subject, — 
secondly,  that  the  company  had  no  right  to  claim  any  such  payment  for  such  anchor- 
age,— thirdly,  that,  if  ever  the  right  to  demand  a  payment  for  anchorage  was  vested  in 
the  lord  of  the  manor  of  Whitstable,  that  right  was  extinguished  and  destroyed  when 
the  manor  was  divided  as  aforesaid  into  two  parts,  the  terrestrial  and  the  marine, — 
fourthly,  that,  if  the  right  was  not  so  extinguished  and  destroyed,  the  owner  of  the 
terrestrial  portion  of  the  manor  should  have  joined  in  authorizing  the  distress, — 
fifthly,  that  the  plaintiff' was  under  the  Cinque  Ports  charter  exempt  from  the  said  claim 
for  anchorage, — sixthly,  that,  assuming  the  right  to  the  Is.  anchorage  to  be  established, 
the  company  had  no  right  of  distress  as  incidental  to  the  right  of  anchorage,  or  otherwise. 

[400]  A  verdict  was  taken  for  the  plaintiff',  subject  to  the  same  reservation  of  leave 
and  upon  the  same  terms  as  in  the  former  case. 

Lush,  Q.  C,  in  Easter  Term  last,  on  the  part  of  the  defendants  in  Garni  v.  Johnson, 
obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  grounds, — first,  that  by  law  the  defen- 
dants were  entitled  to  distrain  for  the  anchorage, — secondly,  that  there  was  evidence 
from  which  the  jury  might  and  ought  to  have  found  a  usage  to  distrain,  if  that  were 
necessary. 

Hawkins,  Q.  C,  on  a  subsequent  day,  on  the  part  of  the  defendant  in  The  Fret 
Fisliers  of  Whitstable  v.  Gann,  also  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  follow- 
ing grounds, — first,  that  the  soil  of  the  sea  where  the  defendants  vessel  was  anchored 
was  vested  in  the  Crown, — secondly,  that  there  was  no  evidence  of  any  grant  of  the 
said  soil  to  the  plaintiff's,  and  the  judge  presiding  at  the  trial  ought  not  to  have  left 
it  to  the  jury  to  say  whether  upon  the  evidence  they  were  satisfied  that  the  plaintiffs 
had  the  alleged  right, — thirdly,  that,  if  the  soil  was  vested  in  the  plaintiff's,  they  had 
no  right  to  claim  any  payment  for  such  anchoring,  —  fourthly,  that  there  was  no 
evidence  to  support  the  plaintiffs'  case  or  their  right  to  take  the  toll  claimed,  and  the 
judge  should  have  so  directed, — fifthly,  that,  if  ever  the  right  to  demand  a  payment 
for  anchorage  was  vested  in  the  lord  of  the  manor  of  Whitstable.  that  right  was 
extinguished  and  destroyed  when  the  manor  was  divided, — sixthly,  that,  if  the  right 
was  not  so  extinguished  or  destroyed,  the  owner  of  the  terrestrial  portion  of  the 
manor  should  have  been  joined  as  a  co-plaintiff, — seventhly,  that  the  defendant  was 
under  the  charter  proved  at  the  trial  [401]  exempt  from  the  claim  or  demand  made, — 
eighthly,  that  the  verdict  was  against  the  evidence. 

Gann  v.  Johnson. — Hawkins,  Q  C,  and  Joyce,  shewed  cause  against  the  first  rule. 
The  first  plea,  which  sets  up  a  right  to  take  a  toll  from  vessels  anchoring  on  the 
ground  and  soil  of  the  company,  and  a  right  to  distrain  for  it  if  unpaid,  was  not  sus- 
tained by  the  evidence.  It  was  distinctly  proved  by  the  plaintiff  (Mr.  Gann)  that  his 
vessel  was  anchored  below  low-water  mark  :  and  it  is  clear  that  a  subject  cannot  have 
a  manor  out  of  the  kingdom,  in  a  place  which  is  subject  to  the  Admiralty  jurisdiction. 
[Erie,  C.  J.  The  evidence  was,  that  the  vessel  was  anchored  as  far  below  the  low- 
water  mark  of  a  medium  tide  as  the  low-water  mark  is  below  the  medium  high-water 
mark  on  the  beach.     Lush,  Q.  C.     The  company  claim  the  whole  soil  of  the  manor  as 
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Ear  as  the  fishery  extends.  Erie,  C.  J.  The  deed  and  bhe  act  of  parliament  confirming 
it  convey  the  soil  and  the  right  of  anchorage,     li  must  be  assumed  to  be  found  that 

the  company  have  taken  anchorage  from  all  vessels  anchoring  on  the  oyster-ground.] 
Anchorage  is  a  franchise  incident  to  a  port  or  harbour:  but  this  is  claimed  in  a  spot 
which  is  an  arm  of  the  sea.  A  light  of  distress  can  only  exist  by  the  common  law  ; 
and  the  common  law  of  England  does  not  extend  below  low-water  mark.  [Williams,  .1. 
There  certainly  is  more  difficulty  in  saying  that  there  can  lie  a  right  of  distress  for 
anchorage  than  for  pickage  and  stallage,  where  the  soil  is  used.]  If  the  right  could 
exist  here,  it  would  be  incident  to  the  manor,  which  has  been  severed  from  the 
fishery,  lint  it  is  submitted  that  the  severance  has  destroyed  the  right;  otherwise, 
this  inconvenience  might  follow,  that  by  severance  the  rights  and  burthens  might  be 
multiplied.  And,  assuming  that  the  [402]  right  was  not  lost  by  the  severance,  at  all 
events  the  persons  interested  in  the  other  portion  of  the  manor  should  have  been 
joined.  Besides,  Gann  was  a  resident  of  one  of  the  Cinque  Ports  (of  which  Whit- 
stable  is  a  member),  and  therefore  by  the  charter  of  Edw.  -1  free  of  "  terrage "  or 
anchorage:  see  Jeake's  Charters  of  the  Cinque  Ports,  edit  1728,  p.  J7.  [Erie,  C.  J. 
The  evidence  was  certainly  very  scanty.  But  it  was  assumed  to  be  almost  a  matter 
of  course  that  the  company  had  a  right  to  distrain  for  the  Is.  anchorage,  if  they  were 
entitled  to  the  anchorage  at  all.] 

Lush,  Q.  C,  Denman,  Q.  C,  and  Needham,  contra.  The  right  of  distress  is 
incident  by  law  to  the  right  to  anchorage.  And,  if  not,  there  was  abundant  evidence 
here  of  a  prescriptive  right  to  distrain.  Anchorage  is  a  compensation  payable  to 
the  owner  of  the  soil  for  the  use  of  the  soil,  and  very  mueh  resembles  pickage  and 
stallage  :  Hale  de  Jure  Maris,  c.  v.  In  Gilbert  on  Distress,  4th  edit.  18,  it  is  said  : 
"A  third  case  where  a  distress  lies  is  for  toll  in  a  fair  or  market.  And  here  the  law 
is  clear,  that  where  a  lord  has  a  fair  or  market  by  prescription,  and  hath  used  to  take 
toll  of  cattle  sold,  if  such  toll  be  not  paid  the  lord  may  seize  any  of  the  cattle  so  sold, 
and  retain  them  till  satisfaction  be  made  for  the  toll.  For,  the  prescription  is  built 
on  a  grant  of  the  King  which  by  length  of  time  is  supposed  to  lie  worn  out ;  and  that 
grant  was  originally  made  for  public  utility;  fairs  and  markets  being  instituted  for 
the  more  convenient  supplying  the  subject  with  the  necessaries  and  conveniences  of 
life.  And  therefore  every  subject  that  buys  there  may  very  reasonably  be  charged 
for  that  eonveniency  with  a  moderate  toll  :  and  the  lord  hath  the  advantage  of  the 
[403]  toll  as  a  compensation  for  the  mischief  done  to  his  soil  by  the  beasts  sold.  And 
as  the  lord  might  have  distrained  the  beasts  for  damage  feasant  if  he  had  not  such 
fair,  so  he  may  distrain  for  the  toll  which  is  in  nature  of  a  compensation  for  that 
damage.  Hence,  it  should  seem  reasonable  that,  where  the  fair  or  market  subsists 
merely  by  grant  from  the  Crown, — as  where  the  fair  is  newly  created  by  grant, — and 
toll  thereby  given  to  the  grantee,  that  he  may  distrain  for  such  toll;  for  qui  sentit 
commodum  sentire  debet  et  onus;  and  an  action  of  debt  would  be  no  remedy.1 
There  is  no  intimation  of  a  contrary  opinion  to  be  found  in  any  of  the  books.  In 
Vinck&stont  v.  Ebd&n,  5  .Moil.  359,  it  was  held  that,  if  a  corporation  be  entitled  to  a 
toll  of  ."id.  a  chaldron  on  all  coals  shipped  at  a  certain  port,  the  /./'•/■/('  of  the  ship  on 
which  such  coals  are  laden,  or  the  coals,  may  be  distrained,  at  the  election  of  the  party, 
for  the  non  payment  of  the  toll.  Ami  see  The  Mayor,  &c,  oj  Truro  v.  Reynolds,  8  Bingh. 
275,  I  M.  &  Scott,  272.  To  make  the  right  worth  anything,  the  power  of  distress 
must  necessarily  be  incident  to  it.  [Erie,  G.  J.  This  is  not  quite  analogous  to  the 
case  of  a  market.      The  anchorage   is  claimed  for  something  done   upon  that  which  is 

ac mon  highway  for  all  Her  Majesty's  subjectsj    The  charge  is  in  respect  of  the 

anchor  entering  the  soil  of  the  company.     [Erie,  ('.  J.     Assuming  the  company  to  be 

entitled  to  the  soil,  wlial  authority  is  there  lor  saying  that  there  can  be  a  right  in  a 
subject  to  tike  toll  in  respect  of  something  done  below  low  water  mark  '.  Williams,  .1. 
In  Hale  de  Portibus  Maris,  eh   vi.,  p.  72,  it  is  said:  "As  touching  the  right  of  the 

lord  of    the    port,  we    have    before   Bhewn    that,  though    of   com n    ri-ht.   the    King    is 

prima  facie  i  he  owner  and  lord  of  every  public  seaport,  yel  a  subject  may  by  charter 

or  prescription  he  [404]  lord  or  owner  of  it.     This  ownership  that  the  Kin     | .i 

facie    hath,    and    a    subject    may    have,    is   of    two    kinds;    and    sometimes,    and    most 

commonly,  they  concur  in  the  same  person  :  l mi  i hey  may  !»•  divided,  viz.  i  he  interest 

or  ownership  of  propriety,  and  the  ownership  of  franchise.  I.  The  ownership  of 
propriety    is,    where    the    King   or   conn per80n    by    charier    or    prescription    is    the 

owner  oi  the  soil  of  a  creek  or  haven  where  ships  may  safely  arrive  and  come  to  the 
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shore.  This  interest  of  propriety  may,  as  hath  been  shewn,  belong  to  a  subject.  But 
he  bath  not  thereby  the  franchise  of  a  port ;  neither  can  he  so  use  or  employ  it,  unless 
he  hath  had  that  liberty  time  out  of  mind  or  by  the  King's  charter.  Indeed,  he  may 
bring  thither  for  his  own  private  use  his  own  boats  and  vessels  to  carry  off  and  bring 
in  his  own  goods  that  are  not  customable,  as  fish,  &c.  ;  but  he  may  not  use  it  as  a 
public  port,  or  admit  foreigners,  unless  in  case  of  necessity,  nor  take  loll  or  anchorage 
there ;  for,  that  is  fineable,  either  by  presentment  or  in  a  quo  warranto,  as  hath  been 
shewn.  2.  The  ownership  of  franchise.  This  is  that  which  gives  the  formality  or 
denomination  of  a  public  or  lawful  port,  and  becomes  a  free  arrival  of  ships  to  lade 
and  unlade  their  goods  and  merchandizes  ;  and  this  may  be  acquired  by  prescription, 
or  by  creation  by  the  King  either  by  proclamation  or  by  charter.  Before  any  port  is 
legally  settled,  although  the  propriety  of  the  soil  of  a  creek  or  harbour  may  belong  to 
a  subject  or  private  person,  yet  the  King  hath  his  jus  regium  in  that  creek  or  harbour  ; 
and  there  is  also  a  common  liberty  for  any  to  come  thither  with  boats  and  vessels  as 
against  all  but  the  King.  And,  upon  this  account,  though  A.  may  have  the  propriety 
of  a  creek  or  harbour  or  navigable  river,  yet  the  King  may  grant  there  the  liberty  of 
a  port  to  B.,  [405]  and  so  the  interest  of  propriety  and  the  interest  of  franchise 
several  and  divided.  And  in  this  no  injury  is  at  all  done  to  A.,  for  he  hath  what  he 
had  before,  viz.  the  interest  of  the  soil,  and  consequently  the  improvement  of  the 
shore  and  the  liberty  of  fishing  :  and,  as  the  creek  was  free  for  any  to  pass  in  it 
against  all  but  the  King,  for  it  was  public!  juris  as  to  that  matter  before,  so  now  the 
King  takes  off  that  restraint,  and  by  his  licence  and  charter  makes  it  free  for  all  to 
come  and  unlade."  The  reason  of  that  is,  that  toll  of  that  sort  is  a  flower  of  the 
Crown,  which  no  subject  can  have  without  a  grant  from  the  Crown.]  This  is  not  a 
claim  of  toll  traverse,  but  for  a  payment  or  compensation  for  the  use  of  the  soil.  If 
the  right  to  distrain  be  not  incident  by  common  law  to  the  prescriptive  right  claimed, 
there  was  at  all  events  evidence  whence  the  court  would  be  justified  in  inferring  its 
existence  with  a  legal  origin.  As  far  as  living  memory  went  the  toll  of  Is.  for 
anchorage  was  demanded  from  all  vessels,  and  distrained  for  where  the  demand  was 
not  complied  with.  Then,  can  there  be  a  right  in  a  subject  to  the  soil  of  an  arm  of 
the  sea  below  low-water  mark?  By  the  deeds  of  the  11th  and  12th  of  October,  1791, 
the  manor  and  fishery  were  conveyed  by  Lord  Bolinbroke  to  Foad  and  .Smith,  by  the 
description  of  "  All  that  the  manor  of  Whitstable,  with  all  and  singular  the  rights, 
royalties,"  &c.  ;  and  also  "all  the  fishery  of  Whitstable,  being  a  royalty  of  fishery  or 
oyster-dredging  within  the  mid  manor,"  which  in  the  act  of  parliament  incorporating 
the  company  (33  G.  3,  c.  42)  is  described  as  "  extending  from  the  sea-beach  a  very 
considerable  distance  into  the  sea."  Then,  the  deeds  of  the  24th  and  25th  of  October, 
1792,  which  divide  the  marine  portion  of  the  manor  from  the  terrestrial,  vesting  the 
latter  in  Foad,  Nutt,  and  Salisbury,  and  vesting  in  [406]  Thomas  Foord  (in  trust  for 
the  company)  "  all  the  rights  of  the  lord  of  the  said  manor  in  the  said  fishery,  and  the 
ground  and  soil  thereof  from  the  south  and  south  east  sides  of  the  sea-beach,"  also 
describe  the  fishery  as  extending  from  the  sea-beach  for  a  very  considerable  distance 
into  the  sea.  An  oyster-fishery  necessarily  differs  from  every  other  sort  c;f  fishery, 
the  possession  of  the  soil  being  essential  to  it.  [Erie,  C.  J.  An  easement  would  be 
enough.]  The  conveyance,  the  recitals  in  the  act  of  parliament,  and  the  acts  of  user, 
all  are  consistent  only  with  the  right  to  the  soil.  [Williams,  J.  A  man  may  have  a 
right  to  hold  a  market  or  fair  on  the  soil  of  another.  But,  if  he  has  always  been  used 
to  take  pickage  and  stallage,  that  would  be  cogent  evidence  of  ownership  of  the  soil 
in  him.]  The  effect  of  a  grant  by  the  Crown  of  an  oyster-fishery  was  considered  in 
the  recent  case  of  The  Queen  v.  Cunningham,  28  Law  J.,  M.  C.  66.  [Williams,  J. 
That  case  depended  upon  its  own  peculiar  facts  :  it  cannot  much  assist  this  argument.] 
Scratton  v.  brown,  4  B.  &  C.  485,  6  I).  &  R.  536,  is  more  to  the  purpose.  There,  by 
lease  and  release  dated  in  1873,  A.  B.,  lord  of  the  manors  of  M.  H.  and  P.  P.,  bargained 
and  sold  unto  C.  D.,  E.  F.,  and  G.  II.,  "all  that  messuage,  tenement,  boat-house,  &&, 
and  also  all  that  and  those  the  sea-grounds,  oyster-layings,  shores,  and  fisheries  of 
him  A.  B.,  commonly  called  and  known  by  the  name  and  names  of  M.  H.  and  P.  P. 
shores  or  sea-grounds,  with  full  and  free  liberty  to  C.  D.,  E.  F.,  and  G.  H.,  ami 
their  heirs  and  assigns  for  ever,  to  fish,  dredge,  and  lay  oysters  thereon,  and  from 
thence  to  take  and  carry  away  the  same,  which  said  sea-grounds,  oyster-layings, 
shores,  and  fisheries  extended  from  the  south  at  low-water  mark  to  the  north  at 
high-water  mark,  and  from  certain  sea-grounds  on  the  east  to  other  sea-grounds  on 
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[407]  the  west  :  And  ;ill  which  said  sea-grounds,  oyster-layings,  shores,  and  rislurn  - 
thereby  granted,  released,  &c.,  contained  in  the  whole  by  estimation  800  acres  of  land 
covered  with  water,  or  thereabouts,  as  the  same  were  beaconed,  marked,  and  stabbed 
mil.  Reservation  "to  the  grantor,  his  heirs  and  assigns,  lord  of  the  two  manors,  of 
all  manner  of  fish-royal,  and  all  wrecks  of  the  sea,  flotsam,  jetsam,  ami  ligan  within  the 
said  manors,  and  all  manner  of  franchises."  And  by  the  tenendum  the  grantees  wen' 
to  hold  the  messuage,  tenement,  and  boat-house,  sea  grounds,  oyster-layings,  shores  or 
fisheries,  hereditaments,  and  premises,  with  the  appurtenances,  of  the  grantor,  lord  of 
the  two  manors,  by  such  suit  of  court  and  other  services  as  were  or  of  right  ought  to 
be  done  and  performed  by  the  other  freehold  tenants  of  the  same  respective  manors 
seised  of  estates  of  inheritance  in  fee  :  and  it  was  held  that,  by  this  deed,  the 
right  of  soil  in  the  sea-shore  passed  to  the  grantees.  This  is  one  of  the  outlets  of  a 
navigable  river,  within  the  definition  of  an  "arm  of  the  sea"  in  Hale  de  Jure  Maris, 
p.  1 !),  where  it  is  said  :  "The  most  of  the  rights  of  fishing  in  the  sea  and  amies  and 
creeks  thereof  belonging  by  usage  to  subjects,  will  appear  to  be  by  reason  of  the 
propriety  of  the  very  water  and  soil  wherein  the  fishing  is,  and  some  of  them  even 
within  the  ports  of  the  sea."  Again,  at  p.  21,  it  is  said  that  "a  subject  may  by 
prescription  have  a  wear  in  the  sea,  and  consequently  have  an  interest  below  the  low- 
water  mark."  Again,  at  p.  33,  the  learned  author  says  :  "  The  discovery  of  the 
extent  of  the  prescription  or  usage,  whether  it  extend  to  the  soil  or  not,  rests  upon 
such  evidences  of  fact  as  may  justly  satisfy  the  court  and  jury  concerning  the  interest 
of  the  soil."  Amongst  the  franchises  which  may  belong  to  a  subject,  Lord  Hale 
(p.  74)  mentions  "anchorage,"  which  he  [408]  describes  as  "a  prestation  or  toll  for 
every  anchor  cast  there ;  and  sometimes  though  there  be  no  anchor.  And  this  doth 
in  truth  properly  and  prima  facie  arise  from  or  in  respect  of  the  propriety  of  the  soil, 
and  is  an  evidence  of  it.  But  yet  it  is  not  so  always,  but  grows  due  in  respect  of  the 
franchise;  for,  many  times  where  the  shore  of  a  harbour  belongs  to  a  private  lord  or 
owner,  yet  if  at  full  sea  a  ship  lets  fall  an  anchor  upon  that  place,  the  King  or  lord  of 
the  port  in  point  of  franchise  hath  usually  the  anchorage."  The  next  objection  is, 
that  the  right  claimed  by  the  company,  if  ever  it  existed,  was  lost  by  the  severance  of  the 
manor.  The  payment,  however,  is  claimed  in  right  of  tin;  ownership  of  the  soil,  and 
may  exist  by  immemorial  usage  although  the  manor  itself  has  ceased  to  exist  :  Seriven 
on  Copyholds,  -1th  edit.,  p.  (i.  Many  maritime  corporations, —the  corporation  of 
Southampton,  for  instance, — have  anchorage  lights  below  low-watermark  Merc,  the 
severance  was  under  the  authority  of  the  act  of  parliament.  The  last  objection  is, 
that  the  plaintiff,  being  an  inhabitant  of  VVhitstable,  a  member  of  one  of  the  Cinque 
Ports,  is  by  force  of  the  charter  of  Edward  the  Ith  exempted  from  this  charge.  This 
point  cannot  arise  in  the  ease  of  Gann  v.  Johnson  ;  for  there  the  plaintiff  merely  takes 
issue  on  the  title  alleged  by  the  defendant's  third  plea.  On  the  broader  ground, 
however,  it  is  submitted  that  the  charter  of  Edward  the  4th  does  not  apply  to  anchor- 
age; and,  further,  that  even  if  the  words  are  large  enough  to  include  anchorage,  the 
Crown  had  no  right  to  exempt  an  individual  or  the  inhabitants  of  a  district  from  a 
payment  due  to  a  subject  in  respect  of  the  use  of  his  own  property.  To  whom  is  the 
exemption  granted  I  To  the  "barons,"  or  freemen  or  resiants  or  inhabitants  of  the 
Cinque  Ports:  [409]  Jeake's  Charters  of  the  Cinque  Ports,  p.  (i.  And  the  words  of 
exempt  ion  ,u  e  as  follows  : — "  And  of  our  more  plentiful  grace,  also  of  our  nicer  motion 
and  certain  knowledge,  have  granted,  and  by  these  presents  do  grant,  for  us  and  our 
heirs,  as  miieh  as  in  us  is,  to  the  same  barons  and  good  men  of  the  Cinque  Ports  afore- 
said, and  to  the  barons  and  good  men  of  all  and  singular  the  ports  and  towns  of  the 
members  of  tin:  said  Cinque  Ports,  or  to  any  of  them,  annexed,  united,  and  appertain- 
ing, thai  they,  their  heirs  and  successors,  and  whosoever  are  resident  within  the  ports 
and  membei  aforesaid,  or  within  any  of  them,  contributing  to  the  service  and  shipping 
aforesaid,  may  be  quit  lor  ever  oi  i"!i,  panage,  pontage,  kaisage,  murage,  pa  age, 
lastage,  stallage,  tallage,  carriage,  peisage,  picage,  terrage,  and  icol  and  gild,  hildage, 
cutage,"  &c.  Then,  i  anchorage  within  tin'  charter  1  There  is  no  such  word  u  i 
and  "terrage,"  which  is  found  in  the  charter,  merely  means  bringing  to  land,  a  due 
"for  unloading  goods  before  they  come  up  to  the  common  Ley  (Hale  de  Portibus 
Maris,  p.  7b),  and  not  a  breaking  oi  the  oil.  The  plaintiffs1  right  must  be  assumed 
to  have  had  existence  prior  to  the  statute  of  Quia  Emptores  1 1*  Ed.  1 ),  and  therefore, 

be  it  a  clai I    loll,  or    for   a   compensation    for   the    use    of    the    land,   it   was  not   com 

peteut  to  the  Crown   to  derogate   from    its   own   grant:   Chilly's  Prerogatives  ol    tin' 
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Crown,  p.  195  (a).  [Williams,  J.  It  is  quite  clear  that  this  is  a  [410]  claim  of  toll. 
You  cannot  have  an  uniform  fixed  toll  without  a  Royal  grant.  You  may  take  a  com- 
pensation for  passing  over  your  land,  but  not  a  uniform  fixed  toll.]  This  is  not  a 
claim  of  toll  traverse. 

Hawkins,  Q.  C,  and  Joyce,  in  support  of  the  second  rule.  The  soil  of  the  sea 
below  low-water  mark  is  vested  in  the  Crown,  and  the  Crown  has  no  power  to  grant 
it  to  a  subject,  in  derogation  of  the  rights  of  the  public.  In  an  Anonymous  case, 
1  Campb.  517,  n.,  Wood,  B„  says  :  "A  navigable  river  is  a  public  highway  ;  and  all 
persons  have  a  right  to  come  there  in  ships,  and  to  unload,  moor,  and  stay  there  as  long 
as  they  please  The  privilege  of  the  plaintiff  must  be  subservient  to  the  rights  of  the 
public.  It  would  be  of  very  mischievous  consequence  if  the  owner  of  a  fishery  could 
prescribe  to  the  public  how  and  where  they  are  to  moor  in  a  navigable  river.  The 
defendant  had  a  right  to  moor  and  remain  where  his  ship  lay  as  long  as  convenience 
required  :  yet,  if  he  acted  wantonly  and  maliciously  for  the  purpose  of  injuring  the 
fishery,  the  plaintiff  is  entitled  to  a  verdict,  but  not  otherwise."  The  Crown  itself 
could  not  claim  anchorage  in  this  spot :  and,  if  so,  it  was  not  competent  to  it  to  grant 
such  a  right  to  a  subject.  A  grant  of  the  soil  to  a  sub-[411]-ject  could  only  be  made 
subservient  to  the  rights  of  the  public.  The  grant  of  a  "  fishery  "  conveys,  not  a 
territorial,  but  an  incorporeal  hereditament  only:  and  "the  holder  of  an  exclusive 
prescriptive  right  of  fishery  in  public  waters  enjoys  it  subservient  to  the  superior  and 
sacred  right  of  the  public  to  use  an  aim  of  the  sea  or  river  for  the  purposes  of  naviga- 
tion :  "  Chitty's  Prerogatives  of  the  Crown,  c.  8,  s.  7,  p.  143.  The  title  under  which 
the  company  claim  commences  with  the  deeds  of  the  11th  and  12th  of  October,  1791, 
which  purport  to  be  a  grant,  not  by  the  Crown,  but  by  Lord  Bolinbroke  to  Foad  and 
Smith  :  and  the  conveying  part  professes  to  grant  the  manor  and  the  fishery  ;  but  not 
a  word  is  said  about  the  soil  or  about  anchorage,  nor  as  to  the  extent  of  either.  The 
deed  of  1792,  by  which  the  manor  was  divided,  professes  for  the  first  time  to  convey 
••  the  ground  and  soil  of  the  fishery."  It  recites,  that,  "  within  the  limits  of  the  manor 
of  Wbitstable  there  is,  and  for  many  hundred  years  now  last  past  hath  been,  a  fishery 
for  the  growth  and  improvement  of  oysters,  extending  from  the  sea-beach  Jar  a  very  con- 
siderable distance  into  the  sea  :"  and  then  it  professes  to  grant  to  the  company  "all  the 
said  royalty  of  fishery  or  oyster  dredging,  and  the  right  of  taking  oysters  and  other 
fish  within  the  said  manor,  and  the  ground  and  soil  of  the  said  fishery,  extending  as 
hereinafter  is  mentioned  :  "  and  then  it  goes  on  to  define  the  boundary  of  the  fishery, 
but  it  describes  only  the  boundary  between  the  fishery  and  the  terrestrial  part  of  the 
manor  from  which  it  is  severed, — "  from  henceforth  the  south  and  south-east  sides  of 
the  sea-beach  at  Whitstable  aforesaid,  as  the  same  is  and  hereafter  shall  be  thrown  up 
by  the  sea  from  time  to  time,  shall  be  considered  and  taken  as  the  boundary  between 
the  lauds  of  them  the  said  Edward  Foad,  John  Xutt,  and  Stephen  Salisbury,  their 
heirs  and  assigns,  and  the  [412]  lands  of  the  said  Thomas  Foord,  his  heirs  and 
assigns."  Then  comes  the  conveyance  of  June,  1793,  which  vested  the  fishery,  and 
the  ground  and  soil  thereof,  in  the  company.  There  was  therefore  no  actual  convey- 
ance of  the  soil  below  low-water  mark.  If  any  right  to  anchorage  toll  ever  existed,  it 
was  a  right  vested  in  the  lord  of  the  manor  as  incident  to  the  manor,  and  so  lost  by 
the  severance.  The  defendant  Gann,  as  a  resident  and  ship-owner  at  Whitstable  was 
by  the  words  of  the  charter  of  Edward  the  4th  c'early  exempted  from  this  impost. 

Ekle,  C.  J.     I  am  of  opinion  that  the  company  have  established  their  right  to  the 

(a)  In  Hale  de  Portibus  Maris,  p.  75,  it  is  said:  "These  kinds  of  duties  were 
sometimes  called  tolls,  sometimes  consuetudines  ;  touching  which,  when  they  were  in 
the  King's  hand,  not  lodged  in  a  subject  by  grant  or  prescription,  the  King  by  his 
charter  might,  and  often  did,  grant  discharges,  as  well  of  other  inland  tolls.  But, 
when  they  were  before  lodged  in  a  subject  by  grant  or  prescription,  the  King  coul  i  not 
discharge  these  by  his  charter;  and  by  this  we  may  the  better  understand  those  antient 
charters.  Yide  Cart.  Antiq.  E.  E,  n.  8,  the  grant  of  R.  1  to  the  Abbots  of  Peter- 
borough to  be  quit  of  all  toll  in  foris  et  nundinis  et  omni  transitu  pontium  mans  et 
portuum  maris:  the  like,  ibid.  E.  11,  26,  by  Hen.  2  to  the  Abbot  de  loco  Sancti 
Edmundi,  to  be  quit  of  toll  in  omnibus  foris  et  nundinis,  et  in  omni  transitu  pontium 
viarum  et  maris  per  totum  regnum  ;  and  in  some  cases  to  be  quit  de  omnibus  con- 
suetudinibus,  in  tide  and  of  tide,  by  strand  and  by  stream,  &c,  which  are  not  intended 
of  customs  properly  so  called,  which  is  the  business  of  the  third  part  of  this  book." 
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anchorage  in  contest  in  these  cases.  The  first  piece  of  evidence  was  the  deed  of 
October,  1791,  by  which  the  manor  and  fishery  of  Whitstable,— the  latter  being 
described  as  extending  from  the  sea-beach  for  a  very  considerable  distance  into 
the  sea, — were  conveyed  to  one  Edward  Foad  and  one  James  Smith.  As  far  as 
can  bo  ascertained,  the  oyster  beds  extended  about  two  miles  out  to  sea:  and,  though 
the  first  deed  does  not  in  terms  profess  to  convey  the  soil  of  the  fishery,  the  subse- 
quent deeds,  confirmed  by  the  act  of  parliament,  do  expressly  convey  the  soil  as  far  as 
the  oyster-beds  extend.  Besides  that  conveyance,  there  was  some  evidence  of  user 
by  taking  Is.  for  anchorage  from  ships  anchoring  within  the  locus  in  quo  so  early  as 
the  year  1775  ;  and  there  was  strong  evidence  to  shew  that  since  the  date  of  the  con- 
veyance of  the  fishery  to  them  the  company  had  uniformly  enforced  the  claim  against 
all  ships  dropping  their  anchors  within  the  limits  of  the  fishery.  Every  presumption 
is  to  be  made  in  favour  of  long  usage  :  and,  though  the  evidence  only  went  back  to 
the  year  1775,  it  has  been  repeatedly  laid  down  that,  when  a  continuous  user  has 
been  shewn  for  a  much  shorter  [413]  period  than  that  shewn  here  (twenty  years' 
user),  in  the  absence  of  evidence  to  the  contrary,  the  jury  will  be  warranted  in 
inferring  its  existence  beyond  the  time  of  legal  memory.  There  was  therefore  evidence 
in  this  case  from  which  the  jury  were  warranted  in  inferring  that  the  anchorage  in 
question  had  been  enforced  as  far  back  as  the  time  of  legal  memory  :  and  there  is 
nothing  to  prevent  the  plaintiffs  from  succeeding,  unless  it  be  shewn  that  it  is  contrary 
to  law  to  set  up  such  a  claim  to  be  exercised  below  low-water  mark.  I  have  listened 
attentively  to  the  arguments  which  have  been  urged  on  the  part  of  Mr.  Gann ;  but 
no  authority  has  been  brought  to  our  notice  which  negatives  the  possibility  of  the 
existence  of  such  a  right.  The  soil  of  the  sea-shore  to  the  extent  of  three  miles  from 
the  beach  is  vested  in  the  Crown  :  and  I  am  not  aware  of  any  rule  of  law  which 
prevents  the  Crown  from  granting  to  a  subject  that  which  is  vested  in  itself.  And, 
if  the  Crown  did  grant  the  soil  of  the  shore  in  question,  it  may  well  be  that  the  right 
of  taking  an  anchorage-toll  of  Is.  was  granted  with  it.  Considering  the  nature  of  the 
property, — an  oyster-fishery, — it  seems  to  me  that  there  is  the  strongest  possible 
presumption  that  the  soil  would  be  granted,  and  the  right  to  the  Is.  compensation  for 
anchoring  there  likewise.  Nothing  has  been  cited  to  shew  that  such  a  grant  could 
not  be  made  ;  and  many  of  the  passages  cited  from  Hale  go  to  shew  that  a  district  or 
arm  of  the  sea,  or  the  soil  of  a  navigable  river,  may  be  vested  in  a  subject :  and  it  is 
most  clearly  for  the  interest  of  the  public  that  a  grant  should  be  made  for  the 
sustenance  of  a  profitable  fishery.  There  is  no  authority  against  it ;  and  the  case  of 
The  Duke  of  Somerset  v.  Fog  well,  5  B.  &  C.  875,  is  an  authority  to  shew  that,  where 
the  terms  of  the  grant  under  which  the  claim  is  made  are  unknown,  the  owner  of  a 
several  [414]  fishery  may  lie  presumed  to  be  the  owner  of  the  soil.  Now,  the  existence 
of  this  fishery  time  out  of  mind  is  recited  in  the  act  of  17'J3.  There  is  nothing  to 
shew  that  at  the  time  of  the  original  grant  the  soil  was  not  granted.  The  nature  of 
the  grant  would  render  it  necessary  that  the  soil  should  be  granted  ;  ami  1  think  we 
are  bound  to  infer  from  the  usage  that  the  toll  was  granted  in  respect  of  the  use  of 
the  soil.  Our  attention  was  called  to  the  case  (if  The  Mayor,  &c,  of  Colchester  v.  Brooke, 
7  (t».  li.  •'!.'!!),  in  which  the  court  lay  down  in  very  broad  terms  the  right  of  the  subject 
to  the  use  of  the  seas  and  navigable  rivers  for  the  passage  and  mooring  of  vessels. 
But  the  decision  we  come  to  on  the  present  occasion  docs  not  in  the  smallest  degree 
interfere  with  the  rights  of  all  persons  to  navigate  and  moor  their  ships  in  the  waters 
in  question.  That  right  is  not  inconsistent  with  their  liability  to  pay  a  toll  for  the 
dropping  of  an  anchor  in  the  soil  of  the  company.  There  is  nothing  to  shew  that  the 
law  prohibits  the  enforcement  of  such  a  toll  by  the  owners  of  the  soil,  and  there  is 
authority  to  shew  thai  such  a  claim  may  lawfullj  l»-  made. 

Then  it  was  contended  thai  assuming  thai  the  right  to  take  this  toll  for  anchorage 
existed  from  time  immemorial,  it  existed  when  thai  «  bioh  has  been  called  the  terrestrial 
portion  of  the  manor  and  the  fishery  were  united,  and  was  incident  to  the  manor,  and 
destroyed  by  the  severance  effected  by  the  deed  of  October,  I7;*2,  as  courts  and 
services  incident  to  a  manor  are  destroyed  by  the  severance  of  the  manor  by  ac1  oi 
the  parties.  I  think  there  are  two  decisive  answers  to  thai  objection.  In  the  first 
place,  the  Is.  for  anchorage  would  not  be  a  service  incident  tu  the  manor,  but  a  pay- 
ment or  compensation  in  respect  of  the  use  of  the  soil  of  that  portion  of  the  manor 
which  was  conveyed  to  the  plainl ill's,  and  therefore,  on  the  [415] division  of  the  manor, 
would  properly  go  with  that  part.     Ami,  further,  it  some  rights  are  extinguished  by 
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severance  of  the  manor  by  the  act  of  the  parties,  the  passages  cited  from  Scriven  on 
Copyholds  shew  that  they  are  not  so  extinguished  where  the  severance  takes  place  by 
the  act  of  the  law  :  and,  the  severance  of  this  manor  having  been  effected  under  the 
sanction  and  authority  of  an  act  of  parliament,  it  may  be  said  to  have  been  severed 
by  the  act  of  the  law.  But  the  strongest  answer  is  that  before  given,  viz.  that  the  Is. 
toll  for  anchorage  would  go  to  the  parties  to  whom  the  soil  of  that  portion  of  the 
manor  is  conveyed. 

The  third  objection  which  was  urged  was,  that  the  defendant,  Gann,  as  an 
inhabitant  of  a  limb  or  member  of  one  of  the  Cinque  Ports,  was  exempted  from  this 
toll  by  the  charter  of  Edward  the  4th,  which  exempts  the  barons  and  good  men  of 
the  Cinque  Ports  from  a  great  variety  of  tolls  and  imposts.  Now,  one  answer  to  this 
objection  is,  that  "anchorage  "  is  not  one  of  the  tolls  mentioned  in  that  charter.  That 
which  approaches  the  nearest  to  it  is  "terrage,"  which  Lord  Hale  defines  to  be  a  toll 
or  custom  for  putting  goods  or  merchandize  on  the  land  or  shore, — a  thing  entirely 
different  from  the  claim  here.  I  think  it  may  be  open  to  very  great  doubt  whether 
any  person  coming  to  reside  in  any  of  the  Cinque  Ports  could,  assuming  the  exemption 
to  exist,  claim  to  be  entitled  to  it.  Moreover,  the  right  to  the  toll  must  have  existed 
as  early  at  least  as  the  statute  Quia  Emptores,  18  E.  1  :  and,  if  it  existed  in  the  reign 
of  Edward  the  First,  it  was  not  competent  to  a  subsequent  monarch  to  derogate  from 
the  grant  of  his  predecessor.  For  these  reasons,  I  think  Mr.  Gann  cannot  set  up  any 
valid  exemption  by  reason  of  the  charter  of  the  Cinque  Ports. 

In  the  other  action  of  Garm  v.  Johnson,  the  main  question  was  whether  the  company 
were  by  law  autho-[416]-rised  to  distrain  for  the  Is.  for  anchorage.  The  evidence  of 
usage  undoubtedly  is  very  slight.  On  three  occasions  the  claim  appears  to  have  been 
disputed,  and  as  many  times  was  it  enforced  by  distress.  There  was  no  evidence  of 
any  instance  where  the  claim  had  been  resisted  and  such  resistance  had  not  been 
followed  by  a  distress,  the  vessel  remaining  within  reach  of  the  officers  of  the  manor 
or  of  the  company.  But  I  do  not  think  my  judgment  would  rest  on  the  right  being 
to  be  inferred  from  usage  only.  I  think  there  is  a  very  strong  analogy  between  this 
and  the  case  of  goods  brought  upon  the  soil  of  the  lord  who  has  a  market  or  fair,  in 
which  case  it  is  laid  down  that  such  goods  are  distrainable  for  toll,  inasmuch  as  if 
there  were  no  market  or  fair  the  party  bringing  the  goods  upon  the  land  would  be  a 
trespasser.  The  right  to  the  toll  and  the  right  to  distrain  for  it  are  incident  to  the 
right  to  bring  the  goods  to  the  market  or  fair.  As  the  lord,  says  Chief  Baron  Gilbert, 
"  might  have  distrained  for  the  damage  if  they  had  come  without  a  right,  so  it  is  to 
be  presumed  to  be  an  incident  to  their  right  to  come  that  he  should  have  a  right  to 
distrain  for  the  toll.  The  law  is  clear  that,  where  a  lord  has  a  fair  or  market  by 
prescription,  and  is  used  to  take  toll,  if  such  toll  be  not  paid  the  lord  may  seize  any 
of  the  cattle  so  sold,  and  retain  them  till  satisfaction  be  made  for  the  toll,  for,  the 
prescription  is  built  on  a  grant  from  the  King,  and  the  grant  is  made  for  the  public 
utility."  I  think  the  analogy  to  be  drawn  from  that  extends  to  the  present  case ; 
and  that,  the  right  to  the  anchorage  toll  existing,  as  I  think  it  does,  the  right  to 
enforce  its  payment  by  distress  is  an  incident  annexed  thereto  by  law.  The  usage  is 
only  material  as  shewing  that  there  is  nothing  to  prevent  that  presumption  in  this 
case.  The  result  is  that,  in  my  opinion  the  company  are  entitled  to  judgment  in  the 
action  brought  by  them  for  the  [417]  toll,  and  that  they  are  likewise  entitled  to 
judgment  in  the  action  brought  virtually  against  them  for  the  distress. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  I  do  not  propose  to  add 
anything  to  what  the  Lord  Chief  Justice  has  said  upon  the  general  points  of  the  case. 
I  will  merely  say  a  word  as  to  the  proposition  contended  for  by  Mr.  Hawkins,  that 
there  could  not  be  a  legal  right  in  a  subject  to  claim  a  toll  or  due  for  dropping  an 
anchor  on  a  spot  which  is  always  covered  by  the  sea.  It  is  said  that  no  amount  of 
usage  can  establish  such  a  claim,  because  it  could  not  by  possibility  have  a  legal  origin. 
That  certainly  is  an  argument  which  but  for  the  history  of  our  law  would  be  a  forcible 
one.  It  is  said  that  the  public  have  an  unquestionable  right  to  navigate  at  their  free 
will  and  pleasure  in  all  navigable  rivers  or  arms  of  the  sea;  and  that,  if  they  have 
that  right,  it  follows  that  they  have  the  right,  as  incident  thereto,  to  drop  their 
anchors  there.  The  same  argument  may  lie  and  has  been  urged  as  to  several  fisheries 
claimed  in  navigable  rivers  where  the  tide  Hows  and  re-flows.  The  right  of  fishing 
in  a  navigable  river  or  an  arm  of  the  sea  prima  facie  belongs  to  the  public  at  large. 
But  before  Magna  Charta  the  Monarchs  of  this  realm  sometimes  thought  themselves 
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entitled  to  abridge  the  rights  of  the  public  in  this  respect :  and  that  was  the  origin  of 
the  monopoly  of  several  fisheries.  Since  Magna  Charta,  that  can  no  longer  be  done. 
As  to  the  power  of  the  Crown  to  transfer  to  a  subject  the  property  in  the  sea-shore, 
there  can  be  no  doubt.  This  is  distinctly  laid  down  in  the  passage  cited  by  Mr.  Denman 
from  Hale  de  I'ortibus  Maris,  p.  72,  where  it  is  said, — "As  touching  the  first  of  these, 
the  light  of  the  lord  to  the  port,  we  have  before  shewn  that,  though  of  common  right, 
the  King  is  prima  facie  owner  and  [418]  lord  of  every  public  sea-port,  yet  a  subject 
may  by  charter  or  prescription  be  lord  or  owner  of  it."  That  seems  to  shew  that  by 
a  grant  in  early  times  it  may  have  happened  that  the  soil  of  this  marine  manor,  as  it 
has  been  called,  may  have  been  transferred  by  the  Crown  to  a  subject,  from  whom 
the  fishery  company  derive  their  title  in  the  manner  shewn  by  the  evidence.  It  docs 
not,  however,  follow,  because  a  part  of  the  soil  of  the  sea-shore  has  by  grant  of  the 
Crown  become  vested  in  a  subject,  that  therefore  the  right  to  take  a  toll  for  anchorage 
is  acquired.  The  conveyance  or  transfer  of  the  soil  from  the  Crown  to  a  subject 
superinduces  this  consequence,  that  the  owner  may  prevent  the  public  from  using  his 
soil  without  his  permission  :  but  the  right  to  demand  and  enforce  a  toll  for  its  use 
does  not  necessarily  follow.  Toll  is  a  matter  of  Royal  grant.  That  is  the  reason  of 
the  passage  from  Hale  to  which  I  referred  in  the  course  of  the  argument,  where  it  is 
said  "The  ownership  of  propriety  is,  where  the  King,  or  a  subject  by  charter  or 
prscription,  is  the  owner  of  the  soil  of  a  creek  or  haven  where  ships  may  safely  arrive 
and  cume  to  shore.  This  interest  of  propriety  may,  as  hath  been  shewn,  belong  to  a 
subject.  But  he  hath  not  thereby  the  franchise  of  a  port ;  neither  can  he  so  use  or 
employ  it,  unless  he  hath  had  that  liberty  time  out  of  mind,  or  by  the  Kind's  charter. 
Indeed,  he  may  bring  thither  for  his  own  private  use  his  own  boats  and  vessels,  to 
cany  off  and  bring  in  his  own  goods  that  are  not  customable,  as,  fish,  &c,  but  he 
may  not  use  it  as  a  public  port,  or  admit  foreigners,  unless  in  case  of  necessity,  nor 
take  toll  or  anchorage  there,  for  that  is  fineable,  either  by  presentment  or  in  a  quo 
warranto,  as  hath  been  shewn."  That  is  to  say  that,  although  a  subject  may  be  the 
owner  of  the  soil  of  a  port  or  an  arm  of  the  sea,  and  may  prevent  others  from  anchor- 
ing therein,  yet  he  cannot  without  a  Royal  [419]  grant  or  charter  demand  toll  or 
anchorage  there, — which  clearly  assumes  that,  if  he  had  a  Royal  grant,  he  might  take 
anchorage.  That  is  an  express  authority  to  shew  thai  the  claim  of  the  owners  of  the 
soil  in  this  case  may  have  had  a  legal  origin  :  and,  if  so,  it  seems  to  me  that  there  was 
abundant  evidence  of  an  exercise  of  the  claim  for  anchorage  here,  to  warrant  the  pre- 
sumption that  it  had  a  legal  origin. 

BYLES,  J.  I  am  of  the  same  opinion  ;  and  I  have  very  little  to  add  to  that  which 
has  fallen  from  my  Lord  and  my  Brother  Williams  ;  but  I  cannot  help  saying  that  I 
see  no  reason  for  casting  any  doubt  upon  the  existence  of  this  very  valuable  right. 
Whether  the  locus  in  quo  was  part  of  a  navigable  river,  or  an  arm  of  the  sea,  in  either 
case  it  was  originally  vested  in  the  sovereign.  It  is  plain,  from  the  deeds  which  were 
in  evidence,  that  it  is  now  a  portion  of  the  manor  of  Whitstablc  ;  and,  if  so,  it  must 
have  been  granted  by  the  Crown  to  the  lord  of  the  manor  at  some  very  early  time, 
before  the  statute  of  Quia  Emptores,  in  1290.  The  crown  cannot  at  this  day  create 
a  manor;  it  can  exist  only  by  prescription.  This  portion,  then,  of  this  antient  manor 
having  come  to  the  hands  of  the  Whitstable  Fishery  Company  in  the  manner  shewn 
by  the  subsequent  conveyances,  let  us  see  how  they  have  exercised  their  rights  of 
ownership.  They  have  used  the  soil  for  the  formation  of  oyster-beds;  and  they  have 
as  far  back  as  living  memory  goes,  and  farther,  demanded  and  exacted  payment  of  a 
toll  of  Is.  from  all  vessels  found  anchoring  within  their  fishery.  That  being  so,  they 
arc  the  owners  of  the  soil,  with  the  right  to  receive  a  loll  for  anchorage  there.  It  is 
said  that  the  right  to  the  anchorage  was  lost  by  the  severance  of  the  fishery  from  the 
terrestrial    part  of  the   manor   in    1793.      lint   that    cannot    lie   so:   a  manor  cannot  be 

[420]  divided  by  act  of  the  parties  in  respect  of  the  arvices  due  to  the  lord;  but  a 
division  of  the  soil  of  the  manor  in  no  way  interferes  with  the  enjoyment  of  the  rights 
incident   to  the   use  of   the   soil.      As  to  the   right    lo  demand   the  anchorage,  I    have 

nothing  to  add.      And,  as  to  the  right  to  enforce  it  by  distress,  the  passage  cited  from 

Gilbert  on  Distress  seems  i< to  be  a  strong  authority  to  shew  that  ii  may  be  so 

enforced.  The  right  to  anchorage  is  closely  connected  with  the  ownership  of  the 
soil  ;  anil,  unless  it  could  lie  enforced  by  distress,  it  would  be  nexl  to  impossible  to 
enforce  it  at  all,  and  the  right  would  I"-  valueless.     If,  then,  such  a  right  can  exist  by 
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prescription,  three  instances  are  given  in  the  evidence  of  its  having  been  exercised, 
and  its  exercise  acquiesced  in. 

The  small  number  of  instances  tends  rather  to  strengthen  than  to  weaken  the 
evidence  of  the  right ;  because,  the  less  demur  there  was  in  payment  of  the  toll,  the 
fewer  would  be  the  cases  in  which  the  right  to  enforce  it  would  be  exercised.  I  take 
it,  then,  the  right  is  clearly  established.  I  agree  with  my  Brother  Williams  that  toll, 
even  a  toll  traverse,  can  only  be  taken  by  virtue  of  a  grant  from  the  Crown.  That 
being  so,  this  anchorage  is  in  the  nature  of  a  toll,  and  possibby  may  fall  within  the 
very  general  words  of  the  exemption  in  the  charter  of  the  Cinque  Ports.  But  this 
toll  had  been  created  long  before  the  date  of  that  charter :  and,  having  granted  it, 
it  was  not  competent  to  the  Crown  to  derogate  from  its  grant,  by  exempting  any 
particular  body  of  men  from  its  payment. 

Some  observations  were  made  in  the  course  of  the  argument  as  to  the  form  of  the 
pleadings  in  Gawn  v.  Johnson.  But  it  is  unnecessary  to  discuss  that.  The  parties 
clearly  went  down  to  try  the  main  question  which  was  involved  in  both  actions. 
And,  without  saying  that  any  amendment  would  be  necessary,  it  [421]  is  enough 
to  say  that,  if  an  amendment  were  necessary,  it  would  be  made,  in  order  to  advance 
the  real  justice  of  the  case. 

Rules  accordingly. 

Baudeley  v.  Bernanh.     Nov.  2nd,  1861. 

Under  the  30th  section  of  the  County  Courts  Amendment  Act,  19  A:  20  Viet.  c.  108, 
a  plaintiff  in  an  action  of  contract  who  obtains  judgment  by  default  for  a  sum  not 
exceeding  201.,  is  entitled  to  an  order  for  costs  under  the  same  circumstances  as 
would  have  entitled  him  to  costs  under  the  earlier  County  Courts  Acts  where  he 
had  recovered  the  like  amount  by  a  trial  and  verdict. — But  the  application  should 
be  made  at  Chambers. 

This  was  an  action  on  a  contract,  in  which  the  plaintiff  obtained  judgment  by 
default  for  a  sum  less  than  201. 

The  plaintiff's  attorney,  upon  an  affidavit  that  the  plaintiff'  at  the  time  of  the  com- 
mencement of  the  action  lived  more  than  twenty  miles  from  the  defendant,  applied  to 
Byles,  J.,  at  Chambers,  for  an  order  for  costs,  under  the  30th  section  of  the  County 
Courts  Amendment  Act,  19  &  20  Vict.  c.  108,  which  enacts  that,  "where  an  action 
of  contract  is  brought  in  one  of  Her  Majesty's  superior  courts  of  record  to  recover 
a  sum  not  exceeding  201.,  and  the  defendant  in  the  action  suffers  judgment  by  default, 
the  plaintiff  shall  recover  no  costs,  unless  upon  an  application  to  such  court,  or  to  a 
judge  of  one  of  the  superior  courts,  such  court  or  judge  shall  otherwise  direct."  The 
learned  judge,  without  expressing  any  opinion,  referred  the  parties  to  the  court. 

Gray  now  moved  for  a  rule  to  shew  cause  why  the  plaintiff'  should  not  have  his 
costs.  He  submitted  that  the  obvious  meaning  of  the  30th  section  of  the  19  &  20 
Vict.  c.  108,  although  there  had  been  no  decision  upon  it,  was  that,  where  a  plaintiff 
obtains  judgment  [422]  by  default  for  a  sum  not  exceeding  201.,  the  judge  should 
have  power  to  make  an  order  for  costs  under  such  circumstances  as  would  have 
induced  him  to  make  the  order  under  the  former  statutes  (a)  where  the  plaintiff  on 
a  trial  had  obtained  a  verdict  for  a  sum  not  exceeding  21  il. 

Ekle,  C.  J.  The  legislature  in  making  the  provision  in  question  assumed  that 
the  judge  would  make  an  order  for  costs  upon  a  judgment  by  default  in  an  action  of 
contract  for  a  sum  not  exceeding  201.,  under  the  same  circumstances  as  those  under 
which  he  would  have  done  so  in  ease  of  a  recovery  by  verdict.  I  think  the  plaintiff 
is  entitled  to  his  costs.  But,  in  order  to  save  useless  expense,  the  plaintiff'  had  better 
apply  to  my  Brother  Willes  at  Chambers,  with  an  intimation  of  our  opinion. 

The  rest  of  the  court  concurring, 

No  rule  was  granted  (b). 

(a)  See  13  &  14  Vict,  c.  61,  ss.  11,  12,  13,  and  15  &  16  Vict,  c.  51,  s.  1. 

(h)  The  application  was  afterwards  renewed  at  Chambers,  and  an  order  made. 
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[423]     Danby  r.  Lamb.     Nov.  L3th,  1861. 

[S.  C.  31   L.  J.  C.  P.  17;  5  L.  T.  353;  10  W.  R.  43.     See   Bryant  v.  Herbert,  L878, 
3  C.  P.  D.  194,  389  ;  Keates  v.  Woodward,  [1902]  1  K.  B.  535.] 

The  34th  section  of  the  Common  Law  Procedure  Act,  1860,  which  im powers  the  judge 
to  certify  to  deprive  the  plaintiff  of  costs  where  he  recovers  a  verdict  for  less  than 
51.  in  an  action  "for  an  alleged  wrong,"  does  not  apply  to  detinue. — The  43  Eliz. 
c.  6,  s.  2,  is  still  in  force  in  actions  upon  promises. 

This  was  an  action  of  detinue  for  paper-writings,  with  the  common  money 
counts. 

The  defendant  paid  one  shilling  into  court  on  the  count  in  detinue,  and  1621.  9s.  7d. 
on  the  money  counts. 

At  the  trial,  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last  Term,  a 
verdict  was  found  for  the  plaintiff  on  the  count  in  detinue,  with  Is.  damages  (in 
addition  to  the  Is.  paid  into  court),  and  for  the  defendant  on  the  other  counts:  and 
the  learned  judge  immediately  after  the  trial  indorsed  on  the  record  a  certificate  in 
the  following  form  : — "  I  certify  that  this  action  was  not  brought  to  try  a  right,  and 
that  the  action  was  not  proper  to  be  brought." 

On  the  taxation  of  costs,  the  master  allowed  the  defendant  the  costs  of  the  issues 
found  for  him,  to  the  amount  of  611.  Is.,  and  disallowed  the  plaintiff  the  costs  of  the 
issues  found  for  her,  from  the  time  of  the  payment  of  money  into  court,  by  reason  of 
the  above  certificate,  although  it  was  objected  on  her  part  that  the  certificate  was 
inoperative  as  not  being  warranted  by  the  34th  section  of  the  Common  Law  Procedure 
Act,  1860,  23  &  24  Vict.  c.  126(a). 

[424]  A  summons  was  afterwards  taken  out  before  Erie,  C.  J.,  for  a  review  of  the 
taxation,  on  the  ground  that  the  certificate  was  inoperative.  His  lordship  referred  it 
to  the  court ;  whereupon 

Lucius  Kelly  moved  for  a  rule  nisi  to  the  same  effect.  The  34th  section  of  the 
Common  Law  Procedure  Act,  1860,  does  not  apply  to  detinue,  which  is  an  action  ex 
contractu  :  Bro.  Abr.  Joinder  in  Action,  pi.  97.  Trover  and  detinue  cannot  be  joined  : 
Kettle  v.  Bromsall,  Willes,  120, — trover  being  an  action  for  damages,  and  detinue  for 
the  chattels  themselves  :  Fitz.  N.  B.  138  A.  [Erie,  C.  J.  In  Mills  v.  Graham,  1  N.  R. 
140,  detinue  and  trover  were  joined.]  In  one  sense,  every  action  is  for  a  wrong;  but 
not  in  the  sense  in  which  the  word  is  used  in  this  statute. 

Hance  shewed  cause  in  the  first  instance.  This  is  substantially  an  action  for  "an 
alleged  wrong"  within  the  statute,  the  words  of  which  were  intended  to  have  a  larger 
application  than  those  of  Lord  Denman's  Act,  .'i  iV;  4  Vict.  c.  24,  s.  2.  To  entitle  the 
plaintiff  in  detinue  to  succeed,  there  must  be  a  wrongful  detention  of  the  thing  sought 
to  lie  recovered.  [Byles,  ■).  Do  you  find  any  authority  to  shew  that  detinue  has 
ever  been  classed  with  torts?  Williams,  J.  In  Gledstane  \.  Hewitt,  1  ('.  A-  .1.565, 
570,  1  Tyrwh.  415,  1  Price,  T.  C.  71,  Bay  ley,  11.,  says:  "The  action  of  detinue  is  an 
act  inn  of  wrong."  Byles,  J.  That  case  is  cited  in  H'nlLrr  v.  Needham,  4  Scott,  N.  R. 
222,  I  Dowl.  X.  S.  220,  where  it  was  held  that  detinue,  where  the  value  of  the  chattel 
Bought  to  lie  recovered,  and  indorsed  on  the  writ  of  [425]  summons,  is  under  201.,  is 
triable  by  the  sheriff,  under  the  5  &  4  W.  4,  c.  42,  s.  17.]  Assuming  detinue  not  to 
be  within  the  34th  section  of  the  23  &  2  1  Vict.  c.  126,  the  certificate  may  he  amended 
by  making  it  a  certificate  under  the  43  Eliz.  c.  6,  s.  2,  it  being  competent  to  the  judge 

(a)   "Which  enacts,  that,  "when    the   plaintiff  in   any  action  for  an  alleged  wrong, 

in  any  of  the  superior  i rts,  recovers  by  the  verdict  of  a  jury  less  than  51.,  he  shall 

not  be  entitled  to  recover  or  obtain  from  the  defendant  any  costs  whatever  in  respect 
of  such  verdict,  whether  given  upon  any  issue  or  issues  tried,  or  judgment  passed  by 
default,  iii  case  the  judge  or  presiding  officer  before  whom  such  verdict  is  obtained 
shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial 
or  writ  of  inquiry,  that  the  action  was  not  really  brought  to  try  a  right  be  ides  the 
mere  right  to  recover  damages,  and  that,  the  trespass  or  grievance  in  respect  of  which 

the  action  was  brought   Was  not   wilful   and  malicious,  and    that    the  action  was    mil    til 

to  be  brought." 
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to  give  that  certificate  any  time  before  final  judgment  is  actually  signed  (a)1.  [Byles,  J. 
How  can  an  action  in  which  the  plaintiff  has  recovered  1621.  be  said  to  be  frivolous1?] 

Erle,  C.  J.  Upon  the  facts  which  were  proved  before  me  at  the  trial,  I  was 
of  opinion  that,  if  the  law  allowed  it,  the  defendant  was  entitled  to  a  certificate  to 
deprive  the  plaintiff  of  costs.  The  declaration  consisted  of  a  count  for  money  received 
by  the  defendant  to  the  use  of  the  plaintiff,  upon  which  the  defendant  paid  into  court 
1621.  9s.  7d. ;  and  there  was  a  count  in  detinue  for  papers,  on  which  Is.  was  also  paid 
into  court.  The  jury  found  that  enough  had  been  paid  in  under  the  money  count, 
and  that  one  document  had  been  detained,  in  respect  of  which  the'plain  tiff  was  entitled 
to  Is.  damages  beyond  the  sum  paid  into  court.  The  question  is,  whether,  under 
these  circumstances,  I  had  power  to  certify  to  deprive  the  plaintiff  of  costs,  under  the 
34th  section  of  the  Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126.  I  am 
of  opinion  that  I  had  not, — that  that  section  does  not  impower  the  judge  to  deprive 
the  plaintiff  of  costs  where  he  recovers  a  verdict  for  less  than  51.  in  an  action  of 
detinue.  The  words  of  the  earlier  part  of  the  section  are, —  "When  the  plaintiff  in 
any  action  for  av  alleged  wrong,  in  any  of  the  [426]  superior  courts,"  &c.  I  must 
confess  I  was  inclined  to  i  ut  a  wide  construction  upon  the  words  "  alleged  wrong." 
A  party  who  wilfully  detains  the  goods  of  another,  in  some  sense  commits  a  wrong : 
and,  although  the  action  of  detinue  has  always  been  classed  amongst  actions  ex  con- 
tractu, I  should  have  thought  the  power  to  certify  was  extended  to  that  form  of 
action,  were  it  not  that  the  whole  purview  of  the  section  seems  to  be  directed  to  the 
case  where  damages  alone  are  sought  to  be  recovered  by  way  of  compensation  for  a 
wrong.  The  action  goes  on, — "he  shall  not  be  entitled  to  recover  or  obtain  from  the 
defendant  any  costs  whatever  in  respect  of  such  verdict,  whether  given  upon  any  issue 
or  issues  tried,  or  judgment  passed  by  default,  in  case  the  judge  or  presiding  officer 
before  whom  such  verdict  is  obtained  shall  immediately  afterwards  certify  on  the  back 
of  the  record,  or  on  the  writ  of  trial  or  writ  of  injury,  that  the  action  was  not  really 
brought  to  try  a  right  besides  the  men  right  in  recover  damages,"  &c.  It  seems  to  me, 
therefore,  that  the  legislature  did  not  intend  to  comprise  within  this  enactment  the 
case  of  a  party  seeking  to  recover  something  besides  damages.  Here,  by  the  Common 
Law  Procedure  Act,  1854,  s.  78,  the  plaintiff  may  have  judgment  to  recover  the 
chattel  itself.  I  cannot  therefore  sixy  that  this  is  an  action  brought  merely  to  recover 
damages  for  the  wrong.  Consequently  I  had  no  authority  to  give  the  certificate  I  did. 
Then,  it  is  said  that  I  may  still  certify  under  the  43  Eliz.  c.  6,  s.  2.  But  detinue  is 
clearly  in  form  an  action  ex  contractu,  and  at  the  time  of  the  passing  of  that  act  was 
commonly  joined  with  debt.  Suppose,  in  the  time  of  Elizabeth,  a  sum  of  1621.  9s.  7d. 
had  been  paid  into  court  in  an  action  of  debt  and  detinue,  and  the  plaintiff  had 
recovered  a  verdict  for  Is., — could  the  judge  have  certified  that  the  action  was  a 
frivolous  and  vexatious  one,  although  the  [427]  plaintiff  had  recovered  1621.  9s.  7d. 
upon  one  count,  and  Is.  upon  the  other?  Clearly  he  could  not.  I  think  Mr.  Kelly 
is  entitled  to  his  rule. 

Williams,  J.  I  am  quite  of  the  same  opinion.  It  appears  from  the  judgment  of 
Bay  ley,  B.,  in  Gladstane  v.  Hewitt,  that,  notwithstanding  detinue  is  classed  amongst 
actions  ex  contractu,  the  gist  of  the  action  is  the  wrongful  detainer  (a)2.  I  should, 
therefore,  have  had  no  difficulty  in  holding  the  word  "  wrong  "  to  include  detinue,  if, 
looking  at  the  rest  of  the  section,  such  a  construction  could  be  considered  to  be 
compatible  with  the  apparent  intention  of  the  legislature.  I  agree,  however,  with  my 
lord  in  thinking  that  the  contrary  appears.  The  legislature  in  the  34th  section  of  the 
23  &  24  Vict.  c.  126,  speaks  of  actions  which  are  the  subject  of  the  enactment  as 
actions  wherein  the  exclusive  object  of  the  plaintiff  is  the  recovery  of  damages.  That 
section,  therefore,  can  have  no  application  t<>  an  action  of  detinue,  the  object  of  which 
is  to  recover  the  chattel  detained  as  well  as  damages  for  the  wrongful  detention. 
The  certificate,  which  professed  to  be  founded  upon  that  statute,  can  have  no  opera- 
tion. As  to  the  rest,  I  concur  with  my  Lord  in  thinking  that  this  was  not  a  case  in 
which  a  certificate  could  have  been  granted  under  the  statute  of  Elizabeth. 

(a)1  See  Holland  v.  Gore,  3  T.  R.  38,  n.,  Swinner/on  v.  Jerri.-:,  2  Tidd's  Pr.  1004, 

3  East,  497,  n.,  Fomll  v.  Banks,  5  B.  &  Aid.  536,  Woolley  v.  Whitby,  2  B.  A-  C.  580, 

4  D.  &  R.  147,  Johnson  v.  Stanton,  2  B.  &  C.  621,  4  D.  &  E.  156  :  and  see  per  Parke,  B., 
in  Morgan  v.  Thome,  7  M.  &  W.  400,  9  Dowl.  P.  C.  228. 

(af  See  Classman  v.  White,  7  C.  B.  43. 
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BYLES,  J.  I  also  am  (if  opinion  that  the  rule  should  lie  absolute  for  a  review  of 
the  taxation  in  this  case.  According  to  all  the  authorities,  from  Brooke's  Abridgment, 
Joinder  in  Accion,  pi.  97,  down  to  the  case  of  Walker  v.  Needham,  4  Scott,  N.  R  222, 
1  Dowl.  N.  S.  220,  detinue  has  always  been  considered  to  be  an  action  ex  [428] 
contractu.  Now,  the  34th  section  of  the  Common  Law  Procedure  Act,  1860,  in 
addition  to  the  use  of  the  words  "alleged  wrong"  in  the  earlier  part,  speaks  in  the 
latter  part  of  "  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought." 
It  seems  to  me  therefore,  to  be  clear  that  an  action  of  detinue,  which  is  not  and  cannot 
properly  be  called  an  action  for  the  recovery  of  damages,  does  not  fall  within  the 
meaning  of  the  section.  Then,  as  to  the  statute  of  Elizabeth, — which  no  doubt  is 
still  in  force  with  regard  to  actions  on  promises :  see  Twvnsend  v.  Syms,  2  Car.  &  K. 
381 ;  Richards  v.  Blwk,  6  C.  B.  443,  6  D.  &  L.  334  (a)K  The  professed  object  of  that 
statute  was,  to  avoid  trifling  and  frivolous  suits.  Its  title  is  "  An  act  to  avoid  trifling 
and  frivolous  suits  in  law  in  Her  Majesty's  courts  in  Westminster."  The  preamble 
is, — "For  avoiding  the  infinite  number  of  small  and  trifling  suits  commenced  or 
prosecuted  against  sundry  Her  Majesty's  good  and  loving  subjects  in  Her  Majesty's 
courts  at  Westminster  (which  by  the  due  course  of  the  laws  of  this  realm  ought  to 
be  determined  in  inferior  courts  in  the  country),  to  the  intolerable  vexation  and 
charge  of  Her  Majesty's  subjects,"  be  it  enacted,  &c.  It  is  plain,  therefore,  that 
this  statute  strikes  at  frivolous  and  vexatious  suits,  in  the  sense  of  their  being 
brought  for  the  recovery  of  small  sums  of  money,  and  nothing  else.  By  this  action 
the  plaintiff"  sought  to  recover,  and  did  recover,  the  large  sum  of  1621.  9s.  7d.  upon 
the  money  [429]  count.  It  is  clearly  not  a  case  for  a  certificate  under  the  statute  of 
Elizabeth. 

Keating,  J.,  was  engaged  in  the  Divorce  Court. 

Rule  absolute  (a)2. 

Searle  v.   Lindsay  and  Others.  Nov.  22nd,  1861. 

[S.  C,  31  L.  J.  C.  P.  106  ;  5  L.  T.  427 ;  8  Jur.  N.  S.  746  ;  10  W.  R.  89.] 

A  master  is  not  responsible  for  an  injury  occasioned  to  a  servant  by  tackle  defective 
through  the  neglect  of  a  fellow-servant,  if  there  be  no  negligence  or  want  of  care 
on  the  part  of  the  master,  either  as  respects  the  providing  of  proper  machinery,  or 
the  competency  of  the  servant  — The  plaintiff'  was  engaged  as  third  engineer  on 
board  a  steam  vessel  of  which  the  defendants  were  the  owners  and,  whilst  employed 
with  others  under  the  orders  of  the  chief  engineer  in  turning  a  winch,  one  of  the 
handles  came  oil'  in  consequence  of  the  machine  being  through  the  neglect  of  the 
chief  engineer  in  a  defective  and  unsafe  condition,  and  the  plaintiff  was  seriously 
injured, — Held,  that  the  owners  were  not  liable. 

This  was  an  action  against  ship-owners  for  an  injury  occasioned  to  the  plaintiff, 
an  engineer  on  board  their  vessel,  through  the  insufficiency  and  defective  state  of  the 
machinery. 

The  first  count  of  the  declaration  stated  that  the  defendants  were  possessed  of  a 
certain  steam-ship  or  vessel  called  the  "  Ireland,"  and  the  plaintiff  for  certain  hire  and 
reward  therefor  to  be  paid  to  him  agreed  with  the  defendants  to  serve  and  do  the 
work  and  duties  of  third  engineer  on  board  the  said  vessel  during  a  certain  voyage 
from  Portsmouth  to  Kurrachee,  and  back  to  England  ;  and  that  the  defendants  under- 
took to  provide  the  said  ship  or  vessel  with  good  a  nil  sufficient  machinery  and  apparatus 
necessary  for  the  purpose  of  working  and  navigating  the  said  vessel  dining  the  said 
voyage,    and    to   secure  and   fasten    well    and    Sufficiently    the   same   for  the   purposes 

(</)'  In  Richards  v.  Bluck,  which  was  an  action  of  covenant  on  a  farming  lease,  the 
defendant  paid  101.  into  court  upon  one  breach  (which  sum  was  accepted),  and  the 
plaintiff  recovered  a  verdict  in  respect  of  another  breach,  with  Is.  damages.  The 
judge  certified  under  the  43  Eliz,  c.  <i,  s.  2,  "that  the  jury  in  this  cause  found  a 
verdict  for  Is.  and  no  mule  j  "  and  the  court  held,  that,  nntu  ithstanding this  certificate, 
the  plaintiff  was  entitled  bo  costs. 

(a)2  As  to  the  form  of  the  certificate  under  the  23  &  21  Vict.  c.  126,  b.  34,  see 
Saunders  v.  Kirwan,  ante,  vol.  x.,  p.  51  I,  and  Gooding  \    Brilnall,  ante,  p,  I  is. 
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aforesaid  ;  and  thereupon  [430]  the  plaintiff  entered  on  board  the  said  vessel,  and 
upon  the  terms  aforesaid  ;  yet  the  defendants  did  not  provide  the  said  vessel  with 
good  and  sufficient  machinery  and  apparatus  for  the  purpose  of  navigating  and  work- 
ing the  said  vessel  during  the  said  voyage,  and  did  not  well  and  sufficiently  secure  and 
fasten  the  said  machinery  and  apparatus  then  on  board  the  said  vessel,  whereby  and 
in  consequence  of  which  the  plaintiff,  who  was  working  at  the  winch  on  board  the 
said  vessel  during  the  said  voyage,  was  severely  bruised,  hurt,  and  wounded,  and  was 
permanently  injured,  and  rendered  unfit  for  work,  and  incurred  great  expense  and 
loss  of  time  in  endeavouring  to  be  cured  of  the  said  injuries. 

The  second  count  stated  that  the  plaintiff  was  employed  by  the  defendants  to  do 
the  work  and  duties  of  third  engineer  upon  and  about  the  machinery  and  apparatus 
on  board  the  defendants'  said  steam-ship  or  vessel  called  the  "  Ireland,"  to  be  used  for 
the  purpose  of  working  and  navigating  the  said  vessel  during  a  voyage  from  Ports- 
mouth to  Kurrachee  and  back  to  England,  which  said  machinery  and  apparatus  were, 
by  the  negligence  and  default  of  the  defendants,  constructed  unsafely  and  with 
defective  and  improper  materials,  and  were  in  an  unsafe  condition  and  unfit  for  the 
purposes  of  working  and  navigating  the  said  vessel  during  the  said  voyage  as  afore- 
said, which  the  defendants  well  knew,  but  of  which  the  plaintiff  was  ignorant;  and, 
by  reason  of  the  premises,  whilst  the  plaintiff  was  so  employed  as  such  engineer  as 
aforesaid,  working  at  the  said  apparatus  on  board  the  said  vessel  during  the  said 
voyage  as  aforesaid,  one  of  the  handles  of  the  winch  belonging  to  the  said  apparatus 
came  off,  and  thereby  and  in  consequence  thereof  the  plaintiff  was  severely  bruised, 
hurt,  and  wounded,  and  was  permanently  injured,  and  rendered  unfit  for  work,  &c.,  &e. 

[431]  The  defendants  pleaded, — first,  to  the  first  count  in  the  declaration,  that 
they  did  not  promise  and  undertake  as  alleged, — secondly,  to  the  first  count,  that  they 
did  not  break  their  promise  and  undertaking,  as  alleged, — thirdly,  to  the  second  count, 
not  guilty.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex  after  last  Trinity 
Term.  The  facts  which  appeared  in  evidence  were  as  follows: — In  September,  1857, 
the  plaintiff  shipped  as  third  engineer  on  board  a  steam-vessel  called  the  "Ireland,"  of 
which  the  defendants  were  the  owners,  for  a  voyage  from  Portsmouth  to  Kurrachee 
and  back  to  England.  The  screw  of  the  "Ireland"  was  put  into  gear  by  means  of  a 
patent  winch,  which  required  six  men  to  work  it, — three  at  each  handle.  In  the 
course  of  the  voyage  out,  whilst  the  plaintiff  and  others  (amongst  whom  were  two 
soldiers)  were  at  the  winch,  one  of  the  handles  came  off  in  consequence  of  the  want  of 
a  nut  or  pin  to  secure  it,  and  the  result  was  that  the  men  at  the  other  handle  were 
overpowered,  and  one  of  them  (the  plaintiff)  grievously  injured.  The  chief  engineer 
on  board  was  a  person  named  Simpson,  who  was  admitted  to  be  a  competent  workman. 
It  was  his  duty  to  see  that  the  machinery  (which  was  in  proper  condition  at  the  com- 
mencement of  the  voyage)  was  kept  in  order ;  and  his  attention  had  been  called  to  the 
state  of  the  winch  several  times,  but  he  had  omitted  to  remedy  the  defect. 

On  behalf  of  the  defendants,  it  was  submitted  that  there  was  no  negligence  or 
breach  of  duty  on  their  part,  and  that  they  were  not  responsible  to  the  plaintiff  for 
the  negligence  of  a  fellow-workman. 

His  Lordship  was  of  opinion  that  the  objection  was  well  founded,  and  accordingly 
directed  a  nonsuit  to  be  entered, — reserving  leave  to  the  plaintiff  to  move  to  [432] 
set  aside  the  nonsuit  and  enter  a  verdict  for  an  agreed  sum,  if  the  court  should  think 
that  the  evidence  entitled  him  to  succeed. 

Petersdorff,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly. 

Lush,  Q.  C,  and  Le  Fevre,  now  shewed  cause.  There  was  no  evidence  to  charge 
the  defendants  in  this  case  with  the  consequences  of  this  unfortunate  accident.  There 
is  no  warranty,  arising  out  of  the  relation  of  owner  and  seaman,  of  the  sea-worthiness 
of  the  vessel  or  of  the  sufficiency  of  all  the  machinery  or  appliances  on  board  :  Couch 
v.  Steel,  3  Ellis  &  B.  402.  This  is  simply  the  case  of  an  injury  sustained  by  a  servant 
or  workman  through  the  negligence  of  a  fellow-workman.  The  authorities  are 
numerous  to  shew  that,  in  such  ease,  the  master  is  not  responsible  where  he  has 
exercised  ordinary  care  in  the  selection  of  his  servants  and  in  providing  proper 
machinery.  In  Priestley  v.  Fowler,  .'!  M.  &  W.  1.  which  was  an  action  by  a  servant 
for  an  injury  sustained  by  the  breaking  down  of  a  van  in  consequence  of  its  having 
been  overloaded  by  a  fellow-servant,  Lord  Abinger,  in  delivering  the  judgment  of  the 
court  says :  "The  mere  relation  of  the  master  and  the  servant  never  can  imply  an 
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obligation  on  the  part  of  the  master  to  take  more  care  of  the  servant  than  he  may 
reasonably  be  expected  to  do  of  himself.  lie  is,  no  doubt,  bound  to  provide  for  the 
safety  of  his  servant  in  the  course  of  his  employment,  to  the  best  of  his  judgment, 
information,  and  belief.  The  servant  is  not  bound  to  risk  his  safety  in  the  service 
of  his  master,  and  may,  if  he  thinks  tit,  decline  any  service  in  which  he  reasonably 
apprehends  injury  to  himself:  and  in  most  of  the  cases  in  which  danger  may  be 
incurred,  if  not  in  all,  he  is  just  as  likely  to  be  acquainted  [433]  with  the  probability 
and  extent  of  it  as  the  master.  In  that  sort  of  employment,  especially,  which  is 
described  in  the  declaration  in  this  case,  the  plaintiff  must  have  known  as  well  as  his 
master,  and  probably  better,  whether  the  van  was  sufficient,  whether  it  was  overloaded, 
and  whether  it  was  likely  to  carry  him  safely.  In  fact,  to  allow  this  sort  of  action  to 
prevail  would  be  an  encouragement  to  the  servant  to  omit  that  diligence  and  caution 
which  he  is  in  duty  bound  to  exercise  on  the  behalf  of  his  master,  to  protect  him 
against  the  misconduct  or  negligence  of  others  who  serve  him,  and  which  diligence 
and  caution,  while  they  protect  the  master,  are  a  much  better  security  against  any 
injury  the  servant  may  sustain  by  the  negligence  of  others  engaged  under  the  same 
master,  than  any  recourse  against  his  master  for  damages  could  possibly  afford."  The 
doctrine  there  laid  down  has  been  affirmed  by  many  subsequent  decisions,  amongst 
others,  by  Hutchinson  v.  The  York,  Xrnrnstk,  ami  Hm  wick  Railway  Company,  5  Exch. 
343,  Wigmore  v.  Jen/,  5  Exch.  354,  Tarrant  v.  IV ebb,  18  G.  13.  797,  Roberts  v.  Smith, 
2  Hurlst,  &  N.  213,  and  Ormond  v.  Holland,  Ellis  B.  &  E.  102.  In  Tarrant  v.  Webb, 
Jervis,  C.  J.,  says:  "The  rule  is  now  well  established,  that  no  action  lies  against  the 
master  for  the  consequences  to  a  servant  of  the  mere  negligence  of  his  fellow.  That, 
however,  does  not  negative  liability  in  every  case.  The  master  may  be  responsible 
where  he  is  personally  guilty  of  negligence  :  but  certainly  not  where  he  does  his  best 
to  get  competent  persons.  He  is  not  bound  to  warrant  their  competency."  And  in 
Roberts  v.  Smith,  Willes,  J.,  expressly  desired  it  might  be  understood  that  the  Exchequer 
Chamber  ordered  a  new  trial  "  upon  the  ground  that  there  appeared  to  have  been 
evidence  of  the  personal  interference  and  negligence  of  the  master."  The  same 
principle  is  laid  down  by  the  [434]  House  of  Lords  in  the  case  of  The  Bartonshill  Coal 
i  'ompany  v.  //■  ol,  ;;  Macqueen,  26G,  where  Lord  Cranworth,  C,  says  :  "  With  reference 
to  the  law  of  England,  I  think  it  has  been  completely  settled  that,  in  respect  of  injuries 
occasioned  to  one  of  several  workmen  engaged  in  a  common  work  (and  I  know  of  no 
distinction  whether  the  work  be  dangerous  or  not  dangerous),  the  master  is  not 
responsible  if  he  has  taken  proper  precautions  to  have  proper  machinery  and  proper 
servants  employed.  When  I  say  it  is  settled,  I  mean  only  as  far  as  it  can  be  settled 
without  having  been  brought  by  writ  of  error  to  any  superior  court.  The  principle  of 
the  law  of  England  I  take  to  have  been  enunciated  in  the  case  of  Hutchinson  v.  The 
York,  Newcastle,  am/  Berwick  Railway  Company,  5  Exch.  349,  and  to  have  gone  upon 
this, — that,  so  far  as  persons  external  to  the  master  and  his  servants  are  concerned, 
the  master  is  to  be  considered  as  responsible  for  every  one  of  those  servants  ;  and  the 
person  who  receives  an  injury  is  not  bound  to  inquire  whether  that  injury  has  resulted 
bom  one  sort  of  miscarriage  or  another  :  the  master  is  the  person  to  whom,  on  general 
principles,  he  is  entitled  to  look ;  so  far  as  he  is  concerned,  he  is  externally  the  whole, 
and  the  whole  is  considered  as  one  body  united  in  the  master.  But  the  case  is  different 
when  the  question  arises  within  the  circle  of  the  master  and  servants.  The  law  of 
England  considers  that  the  person  who  undertakes  the  service  undertakes  it  knowing 
that  he  is  liable  to  injury  as  well  from  accidents  that  cannot  be  guarded  against,  as 
from  neglect  or  mismanagement  on  the  part  of  those  who  are  engaged  with  him  in  the 
common  occupation.  The  court  of  Exchequer  came  to  the  conclusion  that  the  principle 
which  makes  the  master  liable  to  complaints  made  ab  extra,  does  not  make  him  liable  to 
complaints  arising  intra  the  whole  body,  consisting  of  himself  and  [435]  his  workmen. 
I  lake   that    to   be  established,  unless,  upon    further  Consideration   in   this    House,  the 

House  should  come  to  the  opinion  that  that  has  1 u  wrongly  laid  down."      Ami,  when 

the  case  came  before  the  House  on  a  Subsequent   occasion,  the  same  learned   I. old,  who 

bad  then  ceased  to  be  Chancellor,  in  delivering  his  opinion,  said  •  "A  larger  portion 
of  the  ordinary  acts  of  life  are  attended  witli  some  risk  to  third  persons,  and  no  one 
has  a  right  to  involve  others  in  risks  without  their  consent.  This  consideration  is 
alone  sullicient  to  justify  the  wisdom  of   the  rule  which  makes  the  person  by  whom  or 

by  whose  orders  those  risks  arc  incurred  responsible  to  third  persons  for  any  ill  c 

quences  resulting  from  want  of  due  skill  or  caution.      But,  do  the  same  principles  apply 
C.  P.  XX.— 28 
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to  the  case  of  a  workman  injured  by  the  want  of  care  of  a  fellow-workman  engaged 
together  in  the  same  work?  I  think  not.  When  the  workman  contracts  to  do  work  of 
any  particular  sort,  he  knows,  or  ought  to  know,  to  what  risks  he  is  exposing  himself : 
he  knows,  if  such  be  the  nature  of  the  risk,  that  want  of  care  on  the  part  of  a  fellow- 
workman  may  be  injurious  or  fatal  to  him,  and  that  against  such  want  of  care  his 
employer  cannot  by  possibility  protect  him.  If  such  want  of  care  should  occur,  and 
evil  is  the  result,  he  cannot  say  that  he  does  not  know  whether  the  master  or  the 
servant  was  to  blame.  He  knows  that  the  blame  was  wholly  that  of  the  servant.  He 
cannot  say  the  master  need  not  have  engaged  in  the  work  at  all ;  for,  he  was  party 
to  its  being  undertaken.  Principle,  therefore,  seems  to  me  opposed  to  the  doctrine 
that  the  responsibility  of  a  master  for  the  ill  consequences  of  his  servant's  carelessness 
is  applicable  to  the  demand  made  by  a  fellow-workman  in  respect  of  evil  resulting 
from  the  carelessness  of  a  fellow-workman  when  engaged  in  a  common  work.  That 
this  is  the  view  of  the  subject  in  England,  can-[436]-not,  I  think,  admit  of  doubt.  It 
was  considered  in  the  court  of  Exchequer  in  Priestley  v.  Fowler,  3  M.  &  W.  1,  after- 
wards fully  discussed  in  the  same  court  in  Richardson  v.  The  York,  Newcastle,  and 
Berwick  Railway  Company,  5  Exch.  343,  and  acted  on  by  the  same  court  in  Wigwam  v. 
Jay,  5  Exch.  354.  Those  decisions  would  not,  it  is  true,  be  binding  on  your  Lordships, 
if  the  ground  on  which  they  rested  were  unsound  ;  but  the  circumstance  of  their  having 
been  acquiesced  in  affords  a  strong  argument  to  shew  that  they  have  been  approved  of  : 
more  especially  as  in  the  first  two  cases  the  question  appeared  on  the  record,  and  might 
therefore  have  been  brought  before  a  court  of  error."  It  is  impossible  for  the  owner 
of  a  ship  to  guard  himself  against  negligence  of  this  sort.  Every  man  on  board  knows 
that  he  must  trust  to  the  skill  and  care  of  his  shipmates  :  their  want  of  care  is  part  of 
the  risk  he  takes  upon  himself.  Here,  the  defendants  had  employed  as  chief  engineer 
a  man  whose  competency  was  never  questioned.  What  more  could  they  do?  Besides, 
the  plaintiff  was  himself  an  engineer.  [Williams,  J.  It  does  not  appear  that  he  had 
notice  of  the  defective  state  of  the  winch.]     Its  condition  was  apparent. 

Petersdorff,  Serjt.,  and  Morgan  A.  McDonnell,  in  support  of  the  rule.  There  were 
essential  materials  which  should  have  been  submitted  to  the  jury,  and  which  might  in 
all  probability  have  produced  a  different  result.  There  clearly  was  evidence  for  the 
jury  that  the  machine  which  caused  the  injury  to  the  plaintiff  was  not  in  a  proper 
condition  at  the  commencement  of  the  voyage.  The  plaintiffs  case  is  rested  upon 
the  proposition  laid  down  by  Lord  Cranworth  in  The  Bartonshill  Coal  Company  v.  Reid, 
3  Macq.  266,  as  the  result  of  a  careful  review  of  all  the  authorities  upon  the  subject, 
— "Servants  must  be  supposed  to  have  the  [437]  risk  of  the  service  in  their 
contemplation  when  they  voluntarily  undertake  it  and  agree  to  accept  the 
stipulated  remuneration.  If,  therefore,  one  of  them  suffers  from  the  wrongful  act  or 
carelessness  of  another,  the  master  will  not  be  responsible.  This,  hmvever,  supposes 
Ihat  tin:  master  has  secured  proper  servants  anil  "proper  machinery  for  tin-  conduct  of  the 
works."  The  turning  of  the  winch-handle  was  not  properly  part  of  the  plaintiff's 
duty  :  but,  having  been  ordered  to  do  it,  he  had  no  alternative  but  to  obey.  The 
rule  of  law  which  is  relied  on  by  the  defendants  does  not  apply  where  the  parties 
ordered  are  children  or  inexperienced  persons.  Here,  two  of  the  persons  set  to  do 
this  work  were  soldiers.  [Williams,  J.  Where  do  you  find  it  laid  down  that  that  is 
the  principle  upon  which  the  non-liability  of  the  master  for  an  injury  to  a  servant  from 
the  negligence  of  a  fellow-servant,  is  founded  I]  It  is  an  element  in  the  proposition. 
The  cases  of  Paterson  v.  Wallace,  1  Macq.  748,  and  Bryden  v.  Stewart,  2  Macq.  30,  are 
strong  authorities  in  favour  of  the  plaintiff.  In  the  former  it  was  laid  down  that  a 
master  is  bound  to  take  all  reasonable  precautions  to  secure  the  safety  of  his  workmen, 
more  especially  if  the  work  be  of  a  dangerous  character,  and  the  persons  engaged 
proverbially  reckless  :  and  the  same  principle  was  enunciated  in  the  latter  case.  This 
is  not  simply  the  case  of  a  man  receiving  an  injury  from  the  carelessness  or  negligence 
of  a  fellow-workman  ;  for,  here,  the  negligence  was  that  of  the  plaintiff's  superior 
officer,  whose  orders  he  was  bound  by  the  ship's  articles  to  obey.  He  was  not, 
therefore,  a  volunteer. 

Williams,  J.  I  am  of  opinion  that  there  was  no  misdirection  in  this  case.  I 
think  there  was  no  foundation  for  the  argument  that  Simpson,  the  chief  engineer  of 
the  vessel,  and  the  plaintiff,  stood  in  any  [438]  other  relation  towards  each  other 
than  that  of  ordinary  fellow-servants.  Then,  applying  the  rule  of  law  which  is  now 
firmly  established,  the  common  employer  is  not  liable  to  either  for  an  injury  sustained 
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through  the  negligence  of  the  other.  In  order  to  take  this  case  out  of  the  ordinary 
rule,  it  was  contended  that  here  there  was  evidence  of  negligence  on  the  part  of  the 
employers  themselves.  In  order  to  make  that  out,  there  must  be  reasonable  evidence 
to  shew  that  they  were  to  blame  either  in  respect  of  their  not  having  provided  proper 
machinery  and  appliances,  or  not  having  retained  competent  workmen.  I  do  not  find 
any  evidence  at  all  of  any  default  in  either  of  these  particulars.  If  the  winch  was  out 
of  order,  it  was  owing  to  Simpson's  negligence.  There  was  no  evidence,  nor  any 
suggestion,  that  Simpson  was  not  a  perfectly  competent  engineer. 

Byi.es,  ,1.  1  am  of  the  same  opinion.  I  observe  that  the  first  count  of  the 
declaration  alleges  an  undertaking  on  the  part  of  the  defendants  to  provide  good  and 
sufficient  machinery  and  apparatus  necessary  for  the  purpose  of  navigating  the  vessel 
during  the  voyage  ;  and  the  second  count  states  that  the  machinery  and  apparatus  were 
by  the  negligence  and  default  of  the  defendants  constructed  unsafely  and  with  defective 
and  improper'  materials,  and  that  the  defendants  knew  it.  I  am  unable  to  discover 
any  evidence  to  go  to  the  jury  in  support  of  either  of  these  counts.  Turning  to  the 
opinion  given  by  Lord  Cranworth  in  the  case  of  The  Bartonshill  Coal  Company  v.  Rial, 
.'!  Macq.  2(56,  I  find  his  Lordship  thus  lays  down  what  he  conceives  to  be  the  result 
of  the  authorities, — "The  law  of  England  considers  that  the  person  who  undertakes 
the  service  undertakes  it  knowing  that  he  is  liable  to  injury  as  well  from  accidents 
that  cannot  be  guarded  against  as  [439]  from  neglect  or  mismanagement  on  the  part 
of  those  who  are  engaged  with  him  in  the  common  occupation.  The  court  of  Exchequer 
Game  to  the  conclusion  that  the  principle  which  makes  the  master  liable  to  complaints 
made  ab  extra,  does  not  make  him  liable  to  complaints  arising  intra  the  whole  body, 
consisting  of  himself  and  his  workmen  When  a  master  employs  his  servant  in  a 
work  of  danger,  he  is  bound  to  exercise  due  care  in  order  to  have  his  tackle  and 
machinery  in  a  safe  and  proper  condition,  so  as  to  protect  the  servant  against  unneces- 
sary risks."  That  is  the  extent  of  the  master's  responsibility.  The  obligation  the 
law  casts  upon  him  is,  to  take  due  and  proper  care  that  his  machinery  is  sufficient 
and  his  workmen  reasonably  competent.  Here,  the  obligation  sought  to  be  imposed 
on  him  is  that  of  a  warranty.  There  is  no  evidence  here  of  any  cause  of  action 
arising  out  of  the  breach  of  any  duty  imposed  by  law  upon  the  defendants.  I  cannot 
entertain  a  doubt  that  the  direction  of  my  Lord  to  the  jury  was  quite  right;  and, 
upon  the  facts  proved  and  admitted,  it  seems  to  me  to  be  quite  impossible  to  amend 
the  record  so  as  to  disclose  a  good  cause  of  action. 

KEATING,  •(.  I  am  of  the  same  opinion.  The  facts  appear  to  me  to  bring  the 
ease  precisely  within  the  principle  which  has  been  established  by  a  long  series  of 
authorities  beginning  with  Priestley  v.  Fowler,  -'i  M.  &  W.  1,  viz.  that  a  master  is  not 
liable  for  an  injury  resulting  to  his  servant  from  the  negligence  of  a  fellow-servant, 
where  there  has  been  no  negligence  or  want  of  due  care  on  the  part  of  the  master  in 
providing  competent  machinery  and  apparatus,  or  in  employing  competent  workmen. 
A  master  is  by  law  bound  to  provide  proper  and  efficient  machinery  and  reasonably 
competent  workmen.  Was  there  any  evidence  of  any  [440]  failure  of  that  duty  on 
the  part  of  the  defendants  in  this  case?  It  is  conceded  that  there  was  none  as  to 
the  servant  they  employed.  And,  assuming  that  tin:  winch  required  something  to 
be  done  to  it  to  put  it  in  a  state  to  render  it  safe,  the  defendants  had  on  board  their 
vessel  a  competent  chief  engineer  whose  duty  it  was  to  see  it  done,  and  who  did  so, 
though  unfortunately  too  late.  It  is  also  not  unworthy  of  notice  that  the  plaintiff 
himself  was  an  engineer,  and  knew  the  danger  of  working  the  winch  in  its  imperfect 
state.  The  highest  authority  known  to  our  law, — the  I  louse  of  Lords, — has  laid  down 
the  ride  in  a  manner  which  excludes  the  defendants  from  liability  in  this  ease.  If 
it  were  otherwise,  the  responsibility  of  the  owners  of  ships,  ami  especially  of  steam 
vessels,  would  be  beyond  all  limit.  Although  I  deeply  commiserate  the  serious 
disaster  whieh  has  befallen  the  plaintiff,  1  think  my  Lord  could  not  have,  Consistently 
with  the  law,  taken  any  other  course  than  he  did. 

Kltl.10,  (.'.  .1.  I  entirely  concur  in  the  judgment  whieh  has  been  delivered  by  my 
three  learned  Brothers.  The  conclusion  of  law  was  most  reluctantly  forced  upon  me 
at  the  trial,  and  now.  1  do  not  remember  a  case  that  ever  made  me  more  desire  that 
the  plaintiff  should  have  some  compensation  for  the  very  terrible  calamity  which  he 
sustained.     The  rule  nni.it  be  discharged.     Rule  discharged  (a). 

(a)  The  Scotch  law  upon  this  subject  is  well  illustrated  by  the  judgment  of  Lord 
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[442]     In   the  Matter  of  an  Arbitration  between  Elias  Underwood  and 
the  Bedford  and  Cambridge  Railway  Company.     Nov.  23rd,  1861. 

[S.  C.  31  L.  J.  C.  P.  10 ;  5  L.  T.  581 ;  10  W.  R.  106.] 

It  is  highly  improper, — though  not  per  se  a  ground  for  setting  aside  his  award, — for 
an  arbitrator  to  employ  the  attorney  of  one  of  the  parties  to  the  reference  (though 
his  own  attorney  also),  to  assist  him  in  framing  the  award. 

This  was  a  reference  under  the  Lands  Clauses  Consolidation  Act.  8  &  9  Vict.  c.  18. 
The  Bedford  and  Cambridge  Railway  Company  requiring  certain  land  belonging  to 

Cockburn  in  Dixon  v.  Rankin,  14  Sess.  Cass.  480.  In  an  action  of  damages  against 
the  proprietor  of  a  coal-pit,  at  the  instance  of  the  widow  of  a  workman  who  had  been 
killed  by  an  accident,  the  court  repelled  the  defence  that  no  liability  could  attach  to 
the  defender,  the  accident  having  been  occasioned  by  the  negligence  of  [441]  fellow- 
workmen  in  the  same  service,  for  which  a  master  was  not  responsible.  Lord  Cockburn 
says  : — "I  need  not  enter  into  the  details  of  the  proof.  It  is  sufficient  to  say  that  I 
agree  with  the  two  sheriffs  and  the  lord  ordinary  in  their  view  of  the  facts.  The 
result  is,  that  the  pursuer's  husband  lost  his  life  through  blameable  negligence  on  the 
part  of  those  for  whom  the  defender  is  liable.  But  it  has  been  maintained,  and  this 
is  the  only  singularity  of  the  ease,  that,  as  the  deceased  was  himself  a  workman  at 
this  colliery,  and  was  injured  through  the  culpable  misconduct  of  other  workmen 
there,  the  defender,  who  employed  them  all,  is  not  liable  in  damages.  This  plea 
rests  solely  on  the  authority  of  two  or  three  very  recent  decisions  of  English  courts 
(referring  to  Priestley  v.  Finder,  3  M.  &  W.  1,  Hutchinson  v.  The  York,  Newcastle,  and 
Berwick  Railway  Company,  5  Exch.  343,  and  II igmorc  v.  Jay,  5  Exch.  .">."j4).  And  these 
decisions  certainly  do  seem  to  determine  that,  in  England,  where  a  person  is  injured 
by  the  culpable  negligence  of  a  servant,  that  servant's  master  is  liable  in  reparation, 
provided  the  injured  person  was  merely  one  of  the  public ;  but  that  he  is  not  so 
responsible  if  the  person  injured  happened  to  be  a  fellow-workman  of  the  delinquent 
servant.  It  is  said,  as  an  illustration  of  this,  that,  if  a  coachman  kills  a  stranger  by 
improper  driving,  the  employer  of  the  coachman  is  liable;  but  that  he  is  not  liable 
if  the  coachman  only  kills  the  footman.  If  this  be  the  law  of  England,  I  speak  of  it 
with  all  due  respect.  But  it  most  certainly  is  not  the  law  of  Scotland.  I  defy  any 
industry  to  produce  a  single  decision,  or  dictum,  or  institutional  indication  of  opinion, 
or  any  trace  of  any  authority,  to  this  effect,  or  of  this  tendency,  from  the  whole  range 
of  our  law.  If  such  an  idea  exists  in  our  system,  it  has  as  yet  lurked  undetected. 
It  has  never  been  directly  condemned,  because  it  has  never  been  stated.  The  case 
of  Sword  v.  Cameron,  1  Sess.  Cas.  493,  gave  the  court  a  fair  opportunity  of  applying 
the  principle  if  it  existed  ;  for,  there  it  was  a  workman  who  had  been  hurt  by  the 
negligence  of  his  fellow-workers,  but  the  employer  was  found  liable.  Many  similar 
cases  have  occurred,  and  they  have  all  been  disposed  of  without  the  interference  of 
this  conception.  The  whole  course  of  our  practice  has  proceeded  on  the  assumption 
that  the  liability  of  an  employer  did  not  cease  merely  because,  besides  employing  the 
wrong-doer,  he  also  employed  him  to  [442]  whom  the  wrong  was  done.  I  am  clear 
for  adhering  to  our  own  rule,  and  to  our  own  legal  and  practical  habits.  The  new 
rule  seemed  to  be  recommended  to  us,  not  only  on  account  of  the  respect  due  to  the 
foreign  tribunal, — the  weight  of  which  we  all  acknowledge, — but  also  on  account  of 
its  own  inherent  justice.  This  last  recommendation  fails  with  me,  because  I  think 
that  the  justice  of  the  thing  is  exactly  in  the  opposite  direction.  I  have  rarely  come 
upon  any  principle  that  seems  less  reconcileable  to  general  legal  reason.  I  can  con- 
ceive some  reasons  for  exempting  the  employer  from  liability  altogether  ;  but  not  one 
for  exempting  him  only  when  those  who  act  for  him  injure  one  of  themselves.  It 
rather  seems  to  me  that  these  are  the  very  persons  who  have  the  strongest  claim  upon 
him  for  reparation,  because  they  incur  damage  on  his  account,  and  certainly  are 
not  understood  by  our  law  to  come  under  any  engagement  to  take  these  risks  on 
themselves." 

See  observations  on  the  conflict  between  the  English  and  the  Scotch  law  on  this 
subject,  in  the  Introduction  to  Hay's  Digest  of  Decisions  on  the  Liability  of  Masters 
and  Servants  for  Negligence,  pp.  xxiii.  et  seq. 
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Mr.  Underwood,  gave  him  the  notices  under  the  act.  Mr.  Underwood  demanded 
2501.  by  way  of  compensation.  The  company  offered  him  1501.,  which  he  declined  to 
accept,  and  an  arbitrator  was  appointed.     The  arbitrator  awarded  the  claimant  2001. 

Mellor,  Q.  C,  on  behalf  of  the  company,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  upon  Underwood  to  shew  cause  why  the  award  should  not  be  set  aside, 
on  the  ground  of  misconduct  on  the  part  of  the  [443]  arbitrator  (a  layman),  in  this 
that  he  consulted  and  was  attended  by  one  Barker,  the  attorney  of  Underwood  (who 
was  also  the  private  solicitor  of  the  arbitrator)  in  reference  to  his  award,  in  the 
absence  of  the  company's  agent,  and  that  the  award  was  prepared  by  Barker,  who 
had  acted  on  the  reference  as  the  advocate  and  attorney  of  Underwood.  He  referred 
tn  Walker  v.  Frobisher,  6  Ves.  70,  Fetherstone  v.  Cooper,  9  Ves.  67,  Dobson  v.  Groves, 
G  Q.  B.  (i.'!7,  The  Queen  v.  The  Justices  of  Hertfordshire,  6  Q,  B.  753,  and  Proctor  v. 
Williams,  ante,  vol.  viii.,  p.  386.  The  affidavits  on  which  the  rule  was  obtained  stated 
that  the  arbitrator  claimed  101.  lis.  2d.  (exclusive  of  5l.  5s.  for  his  fee  as  arbitrator) 
as  the  costs  of  the  reference  and  award,  sending  in  to  the  company  a  bill  of  particulars 
which  included  various  charges  made  by  Barker  for  attendances  on  him  in  the  matter, 
and  for  acting  as  his  adviser  at  the  reference,  and  also  the  costs  of  Barker  in  prepar- 
ing the  award  for  him.  It  was  sworn  that  these  attendances  by  Underwood's  attorney 
were  in  the  absence  of  any  professional  assistance  on  behalf  of  the  company,  who 
were  merely  represented  by  their  surveyor. 

Lush,  Q.  C,  and  R.  E.  Turner,  now  shewed  cause,  upon  an  affidavit  by  the  arbi- 
trator, in  which  he  positively  denied  that  he  had  ever  received  any  advice  or  assistance 
from  or  had  any  communication  with  Barker  on  the  subject  of  the  reference  before  he 
had  fully  made  up  his  mind  as  to  the  sum  he  would  award  to  Underwood.  There  is 
nothing  to  justify  the  notion  that  the  arbitrator  has  acted  culpably  in  this  matter. 
Some  suspicion  was  perhaps  naturally  excited  by  the  fact  of  the  attorney's  charges 
fur  aiding  him  in  putting  his  award  into  a  formal  shape  being  mixed  up  with  the 
arbitrator's  charge.  But  it  is  perfectly  competent  to  [444]  an  arbitrator,  after  he  has 
made  up  his  mind  as  to  what  his  award  shall  lie,  to  employ  an  attorney  to  put  it 
into  proper  form  :  and  it  is  no  ground  of  objection  that  the  person  so  employed  happens 
to  be  the  attorney  of  one  of  the  parties  to  the  reference.  None  of  the  cases  referred 
to  have  any  material  bearing  upon  the  present.  In  Walker  v.  Frobisher,  (i  Yes.  70, 
the  arbitrator  had  received  evidence  from  one  of  the  parties,  unknown  to  the  other, 
after  he  had  given  notice  that  he  would  hear  no  more.  Fetherstone  v.  Cooper,  9  Ves. 
(17,  carries  the  matter  no  further.  And  Dobson  v.  Groves,  6  Q.  B.  (j.'57,  merely  decides 
that,  where  an  arbitrator  questions  a  witness  and  receives  statements  from  him  in  the 
absence  and  without  the  consent  of  one  of  the  parties  to  the  reference,  the  court  will 
set  aside  the  award,  without  taking  into  consideration  the  nature  of  the  statements 
or  the  probability  of  their  having  influenced  the  decision.  [Erie,  C.  J.  It  would 
vitiate  the  award,  no  doubt,  if  the  attorney  hail  been  taken  into  his  counsel  before  the 
arbitrator  had  made  up  his  mind.  But,  if  the  fact  of  prior  communication  is  negatived, 
the  ground  of  the  rule  fails.  I  very  much  disapprove  of  an  arbitrator  consulting  the 
attorney  of  one  of  the  parties  to  the  reference  as  to  the  form  of  his  award.  To  say 
the  least  of  it,  it  is  an  extremely  imprudent  thing.  But  I  am  not  prepared  to  say 
that  it  is  ground  for  setting  aside  the  award,  if  the  arbitrator  had  previously  fully  made 
up  his  mind  as  to  the  substance  of  his  award,  and  merely  consulted  the  attorney 
upon  the  framing  of  it.  |  The  affidavits  shew  distinctly  that  the  arbitrator  here  had 
made  up  his  mind  fully  before  he  consulted  Barker  as  to  the  drawing  of  the  award. 

Mellor,  Q,  C,  and  C.  Pollock,  in  support  of  the  rule.  The  conduct  of  an  arbitrator 
should  be  free  from  suspicion.  It  is  impossible  to  measure  the  influence  upon  his 
mind  of  ex   parte   statements.      In   Walker   v.  Fro  [445]/''s/" '',  <>    Ves.  7'»,  tic  affidavit 

of  the  arbitrator  contai 1  a  statement  that,  on  the  loth  of  February,  several  persona 

e.i into  the  room  where  the  deponenl  and  the  surveyors  were,  unattended  by  the 

solicitors  on  cither  side,  and  did  mention  sinne  circumstances  relative  tu  the  matters  in 
dispute,  of  which  he  believed  he  made  some  minutes,  but  that  they  were  at  the  same 

l  line  lull  I  by  him  t  hat  he  had  pri'\  iously  Satisfied  his  mi  in  1  on  tic  subject,  and  that  he 
should  proceed  to  make  his  award.  And  Bind  Kldon  said  :  "  It  does  mil  appear  to 
me  that  the  arbitrator  has  by  the  award  improperly   exercised  the   authority   given  by 

the  order  of  reference .  but,  mi  account  of  the  transaction  that  took  place  on  the  loth 
nt  February,  the  award  cannot  stand.  He  had  examined  different  witnesses  it 
different  times  in  the  presence  of  the  parties.     He  recommended  them  nut  to  produce 
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any  more  witnesses.  To  that  recommendation  they  accede,  and  in  effect  say,  '  Upon 
the  view  of  what  is  disclosed  to  yon,  do  what  is  right  between  us."  After  this,  he 
hears  these  other  persons  ;  and  he  admits  he  took  minutes  of  what  was  said.  It  did 
not  pass  as  mere  conversation.  It  does  not  appear  that  he  afterwards  held  any  com- 
munication with  the  other  party,  or  disclosed  what  passed  to  him  :  but  the  arbitrator 
swears  it  had  no  effect  upon  his  award.  I  believe  him.  He  is  a  most  respectable  man. 
But  I  cannot  from  respect  to  any  man  do  that  which  I  cannot  reconcile  to  general 
principles.  A  judge  must  not  take  upon  himself  to  say  whether  evidence  improperly 
admitted  had  or  had  not  an  effect  upon  his  mind.  The  award  may  have  done  perfect 
justice  ;  but,  upon  general  principles,  it  cannot  stand."  The  same  learned  judge  con- 
firms that  view  in  the  subsequent  case  of  Fetherstone  v.  ( 'ooper,  9  Yes.  67.  Lord 
Denman,  in  Dobson  v.  Groves,  6  <v>.  B.  637,  647,  adopts  the  principle  laid  down  by  Lord 
Eldon.  "  It  is  clear,"  [446]  he  says,  "  that  the  arbitrator  held  a  meeting  on  the  3rd 
of  October  for  the  purpose  of  making  up  his  mind  on  one  of  the  subjects  referred  ; 
and  a  gentleman  was  present  who  had  acted  as  advocate  in  a  former  stage  of  the 
reference.  The  arbitrator  said  that  nothing  which  passed  at  that  meeting  would 
influence  his  decision  :  but  I  think  that  no  information  ought  to  be  received  at  all 
under  such  circumstances,  unless  the  arbitrator  has  an  express  power  reserved  for 
that  purpose,  or  the  parties  agree  that  he  shall  exercise  it.  The  proceeding  is  quite 
different  from  that  of  consulting  a  legal  friend  on  the  framing  of  the  award  ;  that  is 
legitimate  :  but  here  the  conference  is  on  something  to  be  done  by  the  consulting  party 
as  arbitrator  on  the  matters  referred  :  it  turns  upon  a  point  in  the  cause  on  which  a 
bias  may  be  given  to  his  mind  without  the  possibility  of  its  being  removed.  The  only 
difficulty  arises  from  the  two  cases  in  the  Common  Pleas  (a)  :  and  I  will  say,  without 
disguise,  that  I  would  rather  abide  by  the  principle  which  Lord  Eldon  lays  down  in 
Walker  v.  FrobisAer  than  by  those  decisions.  ^Yhen  once  the  case  is  brought  within 
the  general  principle  by  a  possibility  that  the  arbitrator's  mind  may  have  been 
biassed,  there  is  a  sufficient  objection."  This  principle  was  again  acted  upon  in  The 
Queen  v.  The  Justice*  of  Herefordshire,  6  Q.  B.  753,  where  it  was  held  that,  if  any  one 
of  the  magistrates  hearing  a  case  at  sessions  be  interested  in  the  result,  the  court  is 
improperly  constituted,  and  an  order  made  in  the  case  will  be  quashed  on  certiorari  ; 
and  that  it  is  no  answer  to  the  objection  that  there  was  a  majority  in  favour  of  the 
decision  without  reckoning  the  vote  of  the  interested  party,  nor  that  the  interested 
party  withdrew  [447]  before  the  decision,  if  he  appear  to  have  joined  in  discussing 
the  matter  with  the  other  magistrates.  In  a  very  recent  case  in  this  court,  Proetor  v. 
II  illiams,  ante,  vol.  viii.,  p.  386,  the  principle  was  again  recognized.  The  court  there 
laid  it  down  that  they  would  not  sanction  an  award  which  had  been  made  ex  parte, 
— one  of  the  parties  having  withdrawn  from  the  reference  in  consequence  of  the 
arbitrator  (a  layman)  insisting,  in  spite  of  his  protest,  on  retaining  the  services  of  an 
attorney  to  assist  him  at  the  hearing :  and  yet  there  the  attorney  would  have  been 
acting  openly  in  the  presence  of  the  parties.  Erie,  C.  J.,  there  says  :  "  It  is  of  the 
essence  of  these  transactions  that  the  parties  should  be  satisfied  that  they  come  before 
an  impartial  tribunal.  Here  is  a  lay  arbitrator  chosen  by  the  parties  ;  and  he  begins 
with  a  stipulation  that  he  shall  have  a  lawyer  at  his  elbow  to  assist  him  from  time  to 
time  with  his  advice.  Looking  at  the  way  in  which  Mr.  Daignan  forced  his  attendance 
on  the  parties  after  he  was  objected  to  by  one  of  them,  and  at  the  contradictory  reasons 
by  which  he  sought  to  justify  his  presence,  I  think  the  defendants  were  perfectly 
justified  in  saying  that  the  tribunal  was  not  the  tribunal  of  their  selection,  and  not  a 
satisfactory  one.  I  think  a  decision  come  to  by  the  arbitrator  in  such  a  manner  as 
this  is  not  one  which  a  court  of  justice  ought  to  force  on  the  parties.  I  cannot  help 
observing  that  the  gentleman  who  advised  Mr.  Yardley  (the  arbitrator)  to  adopt  the 
course  he  did,  seems  to  have  a  very  improper  sense  of  his  duty."  The  whole  course 
of  the  proceeding  here  was  pregnant  with  the  gravest  suspicion  :  and  it  would  be  highly 
dangerous  to  allow  an  award  made  under  such  circumstances  to  stand.  A  layman 
must  frequently  avail  himself  of  professional  aid  in  preparing  his  award  ;  but  he  should 
obtain  it  from  an  independent  and  impartial  source,  and  not  from  one  who  has  [448] 
either  acted  professionally  for  either  of  the  parties  or  has  attended  the  arbitrator  pro- 
fessionally in  the  course  of  the  reference. 

(a)  Atkinson  v.  Abraham,  1   Bos.  &  P.   175,  and  Bignall  v.  <lah;  2  M.  &  G.  830, 
3  Scott,  N.  R.  108,  9  Dowl.  P.  C.  631. 
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Mule,  C.  J.  The  course  which  was  pursued  by  the  arbitrator  in  this  rase  is  one 
which  I  as  a  judge  must  highly  disapprove  of,  because  it  gives  a  just  ground  for 
suspicion  and  dissatisfaction,  lest  the  arbitrator  should  have  permitted  himself  to  be 
swayed  by  communications  and  information  received  from  one  side  only.  But,  at  the 
same  time,  I  cannot  help  saying  that  it  is  impossible  to  have  a  stronger  affidavit  than 
that  which  has  been  produced  in  answer  to  the  rule,  that  the  conclusion  at  which  the 
arbitrator  arrived  was  come  to  before  he  had  any  consultation  with  the  attorney  as  to 
the  form  of  his  award.  The  very  fact  of  the  items  referring  to  what  passed  between 
the  arbitrator  and  the  attorney  appearing  in  the  bill  of  costs,  seems  to  me  to  be  almost 
conclusive  evidence  that  he  was  unconscious  that  he  was  doing  anything  wrong.  It 
is,  however,  a  practice  which  I  trust  will  not  be  often  resorted  to.  I  do  not  feel  justi- 
fied in  going  so  far  as  to  set  aside  the  award  :  but  I  think  enough  appears  to  afford 
a  justification  to  the  company  for  appealing  to  the  court,  and  therefore  I  think, — 
and  my  learned  Brothers  agree  with  me, — that  the  rule  should  be  discharged  without 
costs. 

Lush  strenuously  but  unsuccessfully  resisted  this  result. 

Rule  discharged  without  costs. 

p]nd  of  Michaelmas  Term. 


[449]     In  the  Exchequer  Chamber. 
Frewen  v.  Philipps. 

[S.  C.  30  L.  J.  C.  P.  356;  7  Jur.  N.  S.  1246;  9  W.  R.  786.  Discussed,  Harris  v. 
De  Pinna,  1886,  33  Ch.  D.  253.  Adopted,  Mitchell  v.  Cm/nil,  1887,  37  Ch.  D.  62. 
Discussed,  IFheatou  v.  Maple,  [1893 1  3  Ch.  65.    Referred  to,  Colls  v.  Home  and  t  'olonial 

Stores,  [1904]  A.  C.  20.',.     Discussed,  Kihiour  v.  dailies,  [1904]  1  K.  B.  464.     Doctrine 
upheld,  Fear  v.  Morgan,  [1906]  2  Ch.  406  ;  [1907]  A.  C.  425.] 

The  plaint  ill'  and  defendant  occupied  houses  adjoining  each  other  as  tenants  under 
leases  both  of  which  were  granted  by  the  same  lessor  on  the  same  day,  viz.  the 
18th  of  December,  1788,  and  both  expiring  at  the  same  time.  The  defendant  by 
building  on  his  own  premises  obstructed  a  window  in  the  house  of  the  plaintiff 
though  the  latter  had  had  an  uninterrupted  enjoyment  of  light  and  air  for  more  than 
twenty  years  : — Held,  that  the  circumstance  of  the  two  houses  being  held  under  the 
same  landlord,  and  for  the  same  term,  did  not  prevent  the  one  tenant  from  acquiring 
an  indefeasible  right  to  light  as  against  the  other. 

The  declaration  stated  that  for  and  during  all  the  times  thereinafter  mentioned 
the  plaintiff  was,  and  thence  hitherto  had  been  and  still  was,  lawfully  possessed  of 
a  certain  messuage  or  dwelling-house,  with  the  appurtenances,  in  which  said  messuage 
or  dwelling-house  during  all  the  time  aforesaid  there  of  right  were,  and  still  of  right 
ought  to  lie,  divers  windows  through  which  the  light  of  right  ought  to  have  entered, 
and  until  the  committing  of  the  grievances  by  the  defendant  as  thereinafter  mentioned 
did  enter  and  still  of  right  ought  to  enter  into  the  said  messuage  or  dwelling- 
house,  for  the  more  convenient  use  and  occupation  of  the  same,  without  the  obstruc- 
tions thereinafter  mentioned;  yet  the  defendant  wrongfully  and  injuriously  built 
and  erected  and  raised,  and  kept  and  continued  a  certain  conservatory,  buildings, 
and  erections  near  to  the  said  windows,  by  reason  of  which  premises  the  light  was  and 
is  hindered  and  prevented  from  coming  and  entering  into  or  through  the  said  windows 
into  the  said  messuage  or  dwelling-house  of  the  plaintiff,  and  the  said  messuage  or 
dwelling-house  has  been  and  is  thereby  rendered  dark  and  less  lit  for  habitation,  and 
was  and  is  deteriorated  in  value,  &c, 

The  defendant  pleaded,  first,  not  guilty,  -secondly,  that  there  were  and  was  nol 
divers  windows  or  any  window  in  the  said  messuage  or  dwelling  house,  through  which 
the  light  ought  to  have  entered  for  the  [450]  more  convenient  use  and  occupation  of 
the  same,  without  the  obstruction  in  the  declaration  mentioned  and  alleged.  Issue 
thereon. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex  after  Hilary  Term, 
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I860,  the  plaintiff  proved  that  his  dwelling-house  in  the  declaration  mentioned  adjoined 
a  tenement  and  premises  of  the  defendant,  which  are  to  the  south  of  the  plaintiff's 
dwelling-house,  and  that  there  were  and  for  more  than  sixty  years  before  the  erection 
of  the  defendant's  conservatory  thereinafter  mentioned  had  been  certain  windows  in 
the  plaintiff's  dwelling-house,  at  the  back  thereof,  through  which  a  sensible  amount 
of  rays  of  light  had  during  the  time  aforesaid  passed  without  obstruction  over  a  low 
part  of  the  defendant's  house  and  premises,  until  the  defendant,  in  the  month  of  July, 
1 857,  built  a  conservatory  on  and  over  the  said  low  part  of  his  house  and  premises, 
and  thereby  substantially  obstructed  the  passage  of  light  over  the  said  part  thereof  to 
the  said  windows  of  the  plaintiff's  said  dwelling-house. 

The  plaintiff  also  put  in  two  indentures  of  lease  both  dated  on  the  18th  of  December, 
1788,  one  being  the  lease  whereby  and  by  virtue  whereof  the  plaintiff's  said  messuage 
and  dwelling-house  was  and  had  been  held  and  occupied  from  the  time  of  the  date  of 
the  said  lease  to  the  times  in  the  declaration  mentioned,  from  and  under  successive 
Dukes  of  Portland,  the  successive  owners  in  fee  and  reversioners  thereof ;  and  the 
other  being  the  lease  whereby  and  by  virtue  whereof  the  defendant's  said  tenement, 
house,  and  premises  were  and  had  been  held  and  occupied  from  the  time  of  the  date 
of  the  said  lease  to  the  said  times  in  the  declaration  mentioned,  under  and  from  the 
same  successive  Dukes  of  Portland,  the  successive  owners  in  fee  and  reversioners 
thereof. 

[451]  These  two  leases  were  granted  by  the  same  owner  in  fee,  the  then  living 
Duke  of  Portland.  The  demise  in  each  is  for  the  same  term  of  j^ears ;  and  they  are 
exactly  similar  to  each  other  as  to  reservation  of  rent,  and  covenants,  and  in  all 
respects  except  in  the  names  of  the  respective  lessees,  and  in  the  descriptions  of  the 
parcels  respectively  demised  by  them. 

On  the  part  of  the  defendant  it  was  insisted  that,  on  the  second  issue,  the  Lord 
Chief  Justice  should  direct  the  jury  to  find  for  the  defendant,  inasmuch  as  it  appeared 
from  the  evidence,  and  especially  from  the  said  leases,  that  the  plaintiff's  dwelling- 
house  in  the  declaration  mentioned,  and  the  defendant's  tenement,  house,  and  premises 
on  which  the  obstructions  in  the  declaration  mentioned  were  erected,  were  and  are, 
and  for  the  whole  time  mentioned  in  the  evidence  had  been,  the  freehold  property 
of  the  same  person,  and  were  and  are  and  for  the  said  whole  time  had  been  held 
under  the  same  estate  and  title,  and  were  and  are,  and  for  the  said  whole  time 
always  had  been,  parcels  of  the  same  estate  of  the  same  reversioner,  and  that  the 
enjoyment  of  access  of  light  to  the  plaintiff's  said  dwelling-house  over  the  defendant's 
said  tenement,  house,  and  premises  during  the  said  time  was  not  in  the  character  of 
an  easement,  and  that  the  defendant's  said  tenement,  house,  and  premises  never  became 
servient  to  the  plaintiff's  said  dwelling-house  and  premises,  as  to  access  of  light. 

But  his  Lordship  directed  the  jury,  that,  according  to  the  evidence  given,  the 
plaintiff  had  proved  a  legal  right  to  the  access  of  light  to  his  said  dwelling-house 
without  the  obstructions  in  the  declaration  mentioned,  and  directed  them,  if  they 
believed  the  said  evidence,  to  find  for  the  plaintiff  upon  the  said  second  issue. 

The  counsel  for  the  defendant  excepted  to  this  ruling. 

[452]  The  exceptions  came  on  to  be  argued  in  the  Exchequer  Chamber  on  the 
17th  of  June,  1862,  before  Pollock,  C.  B.,  Crompton,  J.,  Bramwell,  B.,  Blackburn,  J., 
and  Wilde,  B. 

Garth,  for  the  plaintiff'  in  error.  To  bring  a  case  within  the  3rd  section  of  Lord 
Tenterden's  Act,  2  &  3  W.  4,  c.  71  (a),  the  right  when  acquired  by  twenty  years' 
uninterrupted  user  must  be  absolute  and  indefeasible.  That  cannot  be  the  case  where, 
as  here,  both  the  dominant  and  the  servient  tenement  are  held  under  the  same  landlord. 
A  right  to  light  cannot  be  acquired  by  one  tenant  against  another  where  both  hold 
under  the  same  landlord,  and  under  leases  granted  at  the  same  time  and  determinable 
at  the  same  time  :  for,  any  right  which  either  might  acquire  as  against  the  other  would 
be  defeasible  on  the  expiration  of  their  respective  terms.     The  statute  puts  the  right 

(a)  Which  enacts,  that,  "  when  the  access  and  use  of  light  to  and  for  any  dwelling- 
house,  workshop,  or  other  building  shall  have  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing." 
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to  light  and  air  od  precisely  the  same  footing  as  any  other  easement:  Habidgt  v. 
Warwklc,Z  Excb.  552.  It  was  there  held  that  the  3rd  section  converts  into  a  right 
such  an  enjoyment  only  of  access  of  light  over  contiguous  land  as  has  been  had  for 
twenty  pears  in  tin  character  of  am  easement  distinct  from  the  enjoyment  of  the  land 
itself;  and  that  the  statute  places  this  species  of  negative  easement  on  the  same  footing 
in  this  respect  [453]  as  those  positive  easements  provided  for  by  the  other  sections: 
and,  consequently,  that,  if  the  dominant  and  servient  tenements  are  during  the  pre- 
scribed period  in  the  occupation  of  the  same  person,  no  right  is  acquired.  In  Bright 
v.  Walker,  1  ('.  M.  &  K.  211,  where  a  way  had  been  used  adversely  and  under  a  claim 
of  right  fin'  more  than  twenty  years  over  land  in  the  possession  of  a  lessee  who  held 
under  a  lease  for  lives  granted  by  the  Bishop  of  Worcester,  it  was  held  that  this  user 
gave  no  right  under  s.  2,  as  against  the  bishop,  and  did  not  affect  the  see.  And  see 
Sugden's  Real  Property  Acts,  176.  If  the  acquisition  of  the  right  is  prevented  by 
unity  of  possession,  the  same  consequence  must  result  from  unity  of  title;  for,  unless 
the  twenty  years'  enjoyment  gives  a  good  title  against  all,  it  gives  no  good  title  at 
all.  Both  the  dominant  and  the  servient  tenement  will  come  into  the  possession  of 
the  same  person  at  the  same  time, — on  the  expiration  of  the  leases  ;  and  V  e  right 
will  necessarily  be  gone.  [Blackburn,  J.  Not  necessarily.  The  reversions  may  by 
sale  in  the  meantime  come  into  the  hands  of  different  persons.]  The  law  does  not 
allow  the  negligence  or  the  connivance  of  a  tenant  to  affect  his  landlord's  rights,  by 
enabling  a  third  person  to  acquire  a  permanent  easement  over  it,  whi  h  might  prc\  enl 
the  landlord  from  afterwards  building  on  his  land  :  and  it  would  be  most  unjust 
if  it  did. 

O'Malley,  Q.  C,  for  the  defendant  in  error.  By  the  twenty  years'  uninterrupted 
user,  the  plaintiff  has  acquired,  as  against  the  defendant,  an  indefeasible  title  to  the 
passage  of  light  to  his  windows.  The  right  to  light  is  acquired  by  user  only  :  Moore 
v.  Rawson,  3  B.  &  C.  340,  5  D.  &  K.  234.  The  cases  of  The  Sailers'  [454]  Company  y. 
Jay,  :;  <,».  B.  109,  2  Gale  &  D.  414,  Flight  v.  Thomas,  11  Ad.  &  E.  688,  3  P.  &  l>.  112, 
and  Trwcott  v.  The  Merchant  Taylors'  Compamy,  11  Exch.  863,  shew  that  the  enjoyment 
of  light  ami  air  is  not  governed  by  the  rules  which  are  applicable  to  other  descriptions 
of  easements. 

( larth  was  heard  in  reply. 

POLLOCK,  C.  B.,  delivered  the  judgment  of  the  court.  We  are  all  of  opinion  that 
the  ruling  of  my  Brother  Eric  at  the  trial  was  quite  right.  The  short  ground  upon 
which  we  found  our  opinion  is  well  expressed  by  Coleridge,  J.,  in  Truscott  v.  The 
Merchant  Taylors'  Company,  11  Exch.  863.  Speaking  of  the  3rd  section  of  the  Prescrip- 
tion Act,  that  learned  judge  said  :  "That  section  seems  to  me  to  simplify  ami  almost 
new-found  the  mode  of  acquiring  the  right  to  access  of  light.  It  founds  it  on  actual 
enjoyment  for  the  full  period  of  twenty  years  without  interruption,  unless  that  enjoy- 
ment is  shewn  to  have  been  by  consent  or  agreement  expressly  made  by  deed  or 
writing,  thus  putting  the  right  on  a  simple  foundation,  and  with  the  simplest 
exception."  And  Cress  well,  J.,  said  :  "In  the  course  of  legislation  then  and  since, 
parliament  has  been  actuated  by  a  desire  to  settle  titles  and  rights.  One  object  of 
the  Prescription  Act  was,  to  .shorten  the  time  by  which  persons  who  had  the  acce 
and  use  of  light  could  acquire  an  absolute  right  to  it.  The  3rd  section  does  not  say, 
'when  the  access  and  use  of  light  shall  have  been  enjoyed  as  of  right;'  because  everj 
person  has  a  right  to  so  much  light  as  can  come  in  at  his  windows  It  is  true  that 
his  neighbour  has  a  right  thus  far,  that,  within  twenty  years,  he  may  build  upon  his 
own  land  and  obstruct  the  access  of  light:  he  does  [455]  no  wrong,  tor,  within  the 
period  of  limitation,  the,  other  party  has  no  right  to  have  his  windows  unobstructed. 
The  Prescription  Act  brought  this  to  a  simple  question.  It  Bays  that,  after  twenty 
years'  enjoyment  without  interruption,  the  light  shall  be  deemed  absohiU  aiid  indefeasible. 
Put  it  is  not  so,  if  another  person  has  a  right  to  obstruct  the  light:  it  is  interruptalile." 
Although  that  is  not  precisely  the  case  now  before  the  court,  yet  it  recognizes  the 

intention  of  the  legislature  to  adopt  a  simple  and  short  period  for  I  lie  acquisit  ion  of 
the  right  to  light,  and  that  the  enjoyment  need  in  it  he  u  oj  light.  It  may  lie  that,  if 
a  man  opens  a  light  towards  his  neighbour's  land,  the   reversioner  may  have  no  means 

of  preventing  a  right  thereto  fr being  acquired  by  a  twentj  pears' enjoj nt,  unless 

he  can  prevail  upon  his  tenant  to  raise  an  obstruction,  or  is  able  to  procure  from  the 
other  party  an  acknowledgment  that  the  light  is  enjoyed  only  by  consent  For 
the  reasons  above  stated,  however,  we  think  the  direction  of  the  Lord  Chief  Justice 

C.  P.  XX.— 28* 
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was   right,   although   difficulties  may  be  suggested  if   it  be  followed    out   in    some 
possible  cases. 

Judgment  affirmed. 


[456]    The  Wolverhampton  New  Waterworks  Company  v.  Hawksford. 

Nov.  29th,  1861. 

[S.  C.  31  L.  J.  C.  P.  184  ;  5  L.  T.  618 ;  8  Jur.  N.  S.  84-1 ;  10  W.  R.  153.  Discussed, 
Irish  Peat  Company  v.  Phillips,  1861,  1  B.  A:  S.  627,  638.  Distinguished,  East 
Gloucestershire  Railway  v.  Bartholomew,  1867,  L.  R.  3  Ex.  22.  Followed,  Burke,  v. 
Lechmere,  1871,  L.  R.  6  Q.  L>.  304.  Discussed  and  distinguished,  Portal  v.  Emmens, 
1876,  1  C.  P.  D.  215,  664.] 

The  time  within  which  by  the  9th  section  of  the  Companies  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  16),  a  register  of  shareholders  is  to  be  made  and  sealed, 
is  merely  directory  ;  and  a  register  containing  the  several  particulars  required 
by  the  Act,  and  bona,  tide  intended  to  be  a  register,  may  be  valid,  though  sealed  at 
a  subsequent  period. — Therefore,  a  party  may  be  liable  as  a  shareholder  for  calls, 
under  s  27,  although  the  register  may  not  have  been  made  and  sealed  within  the 
time  prescribed  by  s.  9. 

This  was  an  action  brought  by  the  Wolverhampton  New  Waterworks  Company 
to  recover  from  the  defendant  the  sum  of  3751.,  the  amount  of  six  several  calls  of 
12s.  6d.  each  upon  100  shares  of  which  the  defendant  was  alleged  to  be  the  holder, 
and  which  calls  were  respectively  made  on  the  2nd  of  September,  1856,  the  1st  of 
February,  1857,  the  1st  of  May,  1857,  the  1st  of  September,  1857,  the  5th  of  January, 
1858,  and  the  11th  of  May,  1858, — with  interest  on  each  call  at  the  rate  of  51.  per 
cent,  per  annum  from  the  date  of  each  call  until  judgment. 

The  first  count  of  the  declaration  stated  that  the  defendant  was  the  holder  of  100 
shares  in  the  Wolverhampton  New  Waterworks  Company,  and  was  indebted  to  the 
said  company  in  3751.,  in  respect  of  six  calls  of  12s.  6d.  each  upon  each  of  the  said 
shares,  whereby  an  action  had  accrued  to  the  said  company,  by  virtue  of  the  Com- 
panies Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  anil  the  Wolverhampton 
New  Waterworks  Act,  1855  (18  A  19  Vict.  c.  cli.),  to  demand  and  have  of  and  from 
the  defendant  the  sum  of  3751.  :  yet  the  defendant  had  not  yet  paid  the  said  sum  of 
3751.,  or  any  part  thereof  (a). 

Pleas,  never  indebted,  and  that  the  defendant  was  not  the  holder  of  the  said  shares, 
or  any  of  them,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term,  when  the  fol-[457]-lowing  evidence  was  given, — that  the  plaintiffs 
were  a  joint-stock  company  incorporated  by  an  act  of  parliament  passed  on  the  16th 
of  July,  1855  (18  &  19  Vict.  c.  cli.),  in  which  was  incorporated  the  Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  16);  that  by  the  14th  section  of  the  first- 
mentioned  act  it  was  enacted  that  the  first  general  meeting  of  the  company  should 
be  held  within  two  months  after  the  passing  of  that  act,  and  a  general  meeting  of  the 
company  should  be  held  in  the  month  of  January  in  every  year,  or  at  such  other  times 
as  should  be  from  time  to  time  appointed  by  any  general  meeting;  that  no  other 
time  than  the  month  of  January  was  ever  so  appointed  ;  that  the  shares  in  the 
plaintiffs'  company  were  divided  into  twenty  thousand  of  51.  each  ;  that  one  hundred 
shares  were  appropriated  by  the  company  for  the  defendant  ;  that,  before  the  act  was 
obtained,  the  defendant  executed  the  subscription  contract  of  the  company  for  6001. ; 
that  the  defendant,  when  he  executed  the  subscription  contract,  gave  to  the  promoters 
of  the  company  a  cheque  for  6001.,  but  that,  after  the  act  was  obtained,  this  cheque 
was  returned  to  him  ;  that  the  defendant  had  voted  as  a  proprietor  at  a  meeting  of 
the  company  ;  and  that  he  was  the  person  mentioned  in  the  7th  and  19th  sections 
of  the  act. 

There  was  conflicting  evidence  as  to  whether  the  defendant  had  assented  to  become 
a  shareholder  in  the  said  company  ;  but  the  jury  found  that  he  had  previously  to  the 

(<()  There  was  a  second  count,  to  which  there  was  a  demurrer,  upon  which  judg- 
ment was  given  for  the  defendant  below  :  vide  ante,  vol.  vi.,  p.  336. 
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1st  of  January,  1857,  assented  to  become  the  holder  of  one  hundred  shares  ;  and  mi 
that  point  there  was  no  attempt  to  disturb  the  verdict 

It  was  proved  that  the  first  general  ordinary  meeting  of  the  company  was  held  on 
the  1st  of  January,  L857  :  at  which  meeting  a  loose  half  sheet  of  paper  was  scaled  with 
the  seal  of  the  company,  and  which  was  in  the  following  form  : — 

[458]  Darlington  Street, 

Wolverhampton. 


Mr.  Henry  Beckett 
Mr.  .1.  K.  Bateman 
M  r.  James  Walker 

Mrs.  ('.  S.  S vi lies  . 

Mr.  C  K.  Clarke   . 
Mr.  E.  York  . 
Mr.  V.  R.  Griffiths 
Mr.  J.  Holland,  jun. 
The  Earl  of  Dartmouth 
Mr.  J.  I'lidcrliill    . 
Mr.  W.  I'ndcrliill 
Mr.  G.  L.  Underhill      . 
The  Earl  of  Powis 
Mr.  W.  1,.  Underhill     . 
Mr.  E.  <  'oeser 
Mr.  Holyoake 
Mr.  S.  Leveridge  . 
Sir  F.  L.  H.  Goodricke 
Mr.  H.  Heane 
Mr.  C.  Clarke 
Mr.  V.  .Simpson     . 
.Mr.  T.  'I'.  Kesteven 
Mr.  W.  P.  Roebuck       . 
Mr.  It.  S.  Key 
Mr.  .1.  Thorneycroft 

Mr.  .1.  Si.  1  in- \' 

-Mr.  W.Clark 

Mrs.  II.  New  bury 

Mr.  II.  Robertson 

Mr.  T.  W.  Giffard 

Miss  C.  J.  Giffard  . 

Mr.  .1.  Wyley 

M  r.  .1.  Durham 

Miss  Augusta  Eliza  Marsha 

Mr.  I'.  (;.  Perry     . 

Mr.  il.  Underbill. 

Mr.  .1.  E.  Underhill       . 

Mr.  Hawksford 

Mr.  S.  Edwards    . 

Mr.  R.  Eeane 


[459]  Al  this  lime  the  shares  df  the  company  had  mil  l>ccn  cumbered,  nor  had 
imv  specific   mures  been  appropriated  In  the  defendant. 

On  the  15th  of  .Inly,  1857,  there  "-as  held  a  general  half-yearly  meeting  of  the 
shareholders  of  the  company,  al  which  a  book  was  produced  by  the  secretary  as  and 
I'm- a  register  of  the  shareholders  therein;  ami  the  following  is  a  copy  of  the  only 
en i  ry  in  -ue 1 1  booh  which  relates  to  the  defendant : — 
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62 

10 

0 

Pd. 

100 

62 

10 

0 

Pd. 

100 
100 

62 

10 

0 

Pd. 

100 
10 
50 
50 
20 

100 

10 

5 

:}| 

5 

1 

0 

1 

Pd. 

50 
200 

20 
5 

10 

50 

5 

100 

LOO 

50 
100 

in 
100 

205!) 

v.      || 

2161 

to 
160 

i  ,..1  ..I  calld 
ei  i    h  H  i   paid  up. 

\.lihl  mil. 

U.Nll 

John  Hawksford. 

— 

Wolverhampton. 

876      WOLVERHAMPTON   WATERWORKS  CO.  f .  HAWKSFORD      11  C.  B.  (N.  S.)  460. 


The  seal  of  the  company  was  at  this  meeting  affixed  to  this  book  as  the  register 
of  shareholders  of  the  company. 

On  the  27th  of  January,  1858,  there  was  held  a  general  meeting  of  the  shareholders 
of  the  company,  at  which  a  book  was  sealed  as  the  register  of  shareholders,  which,  as 
far  as  respects  the  defendant,  was  in  the  following  form : — 


No.  of 

shares. 

Amount  of  calls 
per  share  paid  up. 

{fame  <.»i  proprietor. 

Share 
numbers. 

Besidei 

100 

Nil. 

Hawksford,  John. 

2461 

to 
2560 

Whpton. 

The  following  calls  of  12s.  6d.  per  share  each  were  made  by  the  directors  of  the 
company  upon  the  defendant, — six  calls  of  12s.  6d.  per  share  on  one  bundled  shares 
in  the  said  company,  due  respectively  the  [460]  2nd  of  September,  1856,  1st  of 
February,  1857,  1st  of  May,  1857,  1st  of  September,  1857,  5th  of  January,  1858,  and 
11th  of  May,  1858. 

The  plaintiffs  abandoned  the  first  call  at  the  trial  :  and  it  was  proved  that  due 
notice  of  all  the  calls  was  given  to  the  defendant,  and  that  the  time  fixed  for  payment 
of  the  several  calls  had  elapsed  before  the  suit. 

On  the  part  of  the  defendant  it  was  submitted  that  he  was  upon  this  evidence 
entitled  to  a  verdict,  on  the  ground  that  there  was  no  sealed  register  within  the  time 
required  by  the  company's  act:  that  the  paper  sealed  as  a  register  on  the  1st  of 
January,  1857,  was  not  sealed  within  the  time  mentioned  in  the  14th  section  of  the 
company's  act,  or  the  9th  section  of  the  Companies  Clauses  Consolidation  Act,  1845  : 
that  the  paper  sealed  as  a  register  on  the  15th  of  July,  1857,  was  invalid,  as  not 
being  sealed  at  any  meeting  at  which  it  properly  could  be  sealed  :  and  that  there 
was  no  consent  by  the  defendant  to  take  shares  in  the  company  after  either  of  those 
papers  was  sealed. 

The  defendant's  counsel  further  submitted  that,  at  all  events,  the  defendant  was 
only  liable  to  the  call  made  on  the  1 1th  of  April,  1858,  as  the  alleged  registers  of  the 
1st  of  January,  1857,  and  the  15th  of  July,  1857,  were  not  either  of  them  sealed 
registers  within  the  Companies  Clauses  Consolidation  Act,  1845,  and  the  company's 
act,  the  provisions  of  these  acts  not  having  been  complied  with  either  in  respect  of 
the  time  of  sealing  or  the  contents  of  the  papers  so  sealed  ;  or,  if  the  last-mentioned 
register  of  the  15th  of  July,  1857,  were  not  invalid,  then  that  the  defendant  was 
only  liable  to  the  calls  made  subsequently  to  the  15th  of  July,  1857,  as  the  first 
register,  of  the  1st  of  January,  1857,  was  invalid  on  the  grounds  above  stated. 

The  Lord  Chief  Justice  reserved  these  points  for  the  [461]  opinion  of  the  court, 
and  the  jury  found  a  verdict  for  the  plaintiffs  for  3401.  lis.  6d.,  being  the  amount  of 
all  the  calls,  with  interest,  except  the  first. 

In  the  following  Michaelmas  Term  a  rule  nisi  was  obtained  on  behalf  of  the  defen- 
dant, calling  upon  the  plaintiffs  to  shew  cause  why  that  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  defendant,  on  the  ground  that  the  paper  first 
sealed  as  a  register  was  not  sealed  within  the  time  limited  by  the  8  &  9  Vict.  c.  16,  and 
the  18  &  19  Vict.  c.  cli.  (the  company's  act),  and  on  the  ground  that  the  paper 
secondly  sealed  as  a  register  was  not  sealed  at  a  meeting  at  which  it  could  be  properly 
sealed  under  those  acts,  and  that  there  was  no  consent  by  the  defendant  to  take  shares 
after  either  of  those  papers  were  sealed  :  or  why  the  damages  should  not  be  reduced 
to  the  amount  of  the  calls,  with  interest,  made  after  the  date  of  the  27th  of  January, 
1858,  or  to  the  amount  of  the  calls,  with  interest,  made  after  the  date  of  the  15th  of 
July,  1857,  on  the  ground  that  the  paper  sealed  on  the  1st  of  January,  1857,  and 
the' paper  sealed  on  die  15th  of  July,  1857,  were  not  either  of  them  sealed  registers 
within  the  8  A-  9  Vict.  c.  16,  and  the  18  &  19  Vict.  c.  cli.  (the  company's  act),  the 
provisions  of  these  acts  not  having  been  complied  with  either  in  respect  of  the  time 
of  sealing  or  the  contents  of  the  papers  so  sealed. 

The  rule  was  argued  in  the  course  of  the  same  term,  when  the  court,  after  time 
taken  to  consider,  ordered  that  the  damages  be  reduced  by  the  amount  of  the  calls 
made  prior  to  the  15th  of  July,  1857. 


li  C.  B.  (N.  S.)  4S2.      WOLVERHAMPTON  WATERWORKS  CO.  V.  HAWKSFORl)     877 

Againsl  this  decision  the  defendant  appealed;  and  the  case  now  came  on  for 
argument  in  the  Exchequer  Chamber,  before  Wightman,  J.,  Crompton,  J.,  Bramwell,  I!., 
Ohannell,  15.,  Blackburn,  J.,  and  Wilde,  B. 

Slice,  Serjt.  (with  whom  was  Milward),  for  the  de-[462]-fendant.  The  statements 
in  the  case  which  affect  the  defendant  are  substantially  these,  that  I  nil  shares  were 
appropriated  fur  him,  that  he  executed  the  subscription  contract  for  6001.,  that  he  voted 
as  a  proprietor  at  a  meeting  of  the  company,  and  that  he  was  the  person  mentioned 
in  ss.  7  and  l'J  of  the  special  act.  The  dates  are  important.  The  special  act  received 
the  Royal  assent  on  the  Kith  of  July,  1855.  There  was  no  meeting  of  the  company 
until  the  1st  of  January,  1857,  more  than  a  year  and  a  half  after  the  act  passed  into 
a  law.  At  that  meeting  the  sheet  of  paper  set  out  in  the  ease  was  sealed.  The  second 
document  called  a  register  was  sealed  at  a  general  meeting  on  the  15th  of  -luly,  1857, 
and  the  third  at  a  meeting  on  the  27th  of  .January,  1858.  By  the  21st  section  of  the 
8  &  0  Vict.  c.  16,  it  is  enacted  that  "the  several  persons  who  have  subscribed  any 
money  towards  the  undertaking,  or  their  legal  representatives,  respectively,  shall  pay 
the  sums  respectively  so  subscribed,  or  such  portions  thereof  as  shall  from  time  to  time 
be  called  for  by  the  company,  at  such  times  and  places  as  shall  be  appointed  by  the 
company."  The  22nd  section  impowers  the  company  from  time  to  time  to  make  calls 
upon  the  respective  shareholders  "  in  respect  of  the  amount  of  capital  respectively 
subscribed  or  owing  by  them."  The  26th  section  gives  the  form  of  declaration  in  an 
action  for  calls;  the  27th  provides,  that,  "on  the  trial  or  hearing  of  such  action  or 
suit,  it  shall  lie  sufficient  to  prove  that  the  defendant  at  the  time  of  making  such  call 
was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact 
made  and  such  notice  thereof  given  as  is  directed  by  this  or  the  special  act ;  "  and  the 
28th  section  enacts  that  "the  production  of  the  register  of  shareholders  shall  be  prima 
facie  evidence  of  such  defendant  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares."  [463]  The  interpretation  clause,  s.  2,  defines  the  word  "shareholder" 
to  mean  "shareholder,  proprietor,  or  member  of  the  company:"  and  s.  8  enacts  that 
"every  person  who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the  capital 
of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the  company, 
and  whose  name  shall  have  been  entered  on  the  register  of  shareholders  thereinafter 
mentioned,  shall  be  deemed  a  shareholder  of  the  company."  The  interpretation  clause 
gives  the  meaning  of  the  word  "  prescribed,"  thus  : — "  the  word  'prescribed  '  used  in 
this  act  in  reference  to  any  matter  herein  stated,  shall  be  construed  to  refer  to  such 
matter  as  the  same  shall  be  prescribed  or  provided  for  in  the  special  act;  and  the 
sentence  in  which  such  word  shall  occur  shall  be  construed  as  if,  instead  of  the  word 
'prescribed,'  the  expression  'prescribed  for  that  purpose  in  the  special  act'  had  been 
used."  By  the  9th  section  of  the  special  act  (18  it  l!)  Vict.  c.  cli.),  it  is  provided  that 
"the  number  of  shares  into  which  the  capital  shall  be  divided  shall  be  20,000,  and  the 
amount  of  each  share  shall  be  51."  To  be  a  shareholder,  a  man  must  have  subscribed 
at  least  51.  to  the  capital  of  tin;  company.  |  Wightman,  .1.  The  conclusion  is  arrived 
at  in  a  very  embarrassing  manner.]  The  rights  and  liabilities  of  a  shareholder  must  be 
CO-extensive.  No  one  can  possess  those  rights  or  incur  those  liabilities  who  has  not 
subscribed  for  at  least  51.  to  the  capital  of  the  company.  Then,  the  6th  section  of  the 
general  act  provides  that  "the  capital  of  the  company  shall  be  divided  into  shares  of 
the  prescribed  number  and  amount  ;  and  such  shares  shall  be  numbered  in  arithmetical 
progression,  beginning  with  number  one  ;  and  every  such  share  shall  be  distinguished 
by  its  appropriate  number."  The  words  "or  shall  otherwise  have  become  entitled  to 
a  share  in  the  company,"  refer  to  [464]  the  modes  of  acquiring  shares  pointed  out  by 
the  ltth  to  the  L9th  section,  viz.  by  purchase,  by  devise,  marriage,  or  bankruptcy. 
To  constitute  a  man  a  share  holder,  therefore,  he  must  have  subscribed  for  at  least  51. 
I"  the  company's  capital,  or  have  become  entitled  to  a  share  therein  by  purchase  and 
transfer,  or  by  devise,  marriage,  or  bankruptcy,  and    his  name  must   be  entered  on  the 

register  of  shareholders.  It  may  be  said  that  Mr.  I  [awksford  became  a  subset  iber  when 
he  executed  t  he  parliamentary  contract  for6001.  That,  however,  was  not  a  subscribing 
for  shares  within  the  meaning  of  the  act.  The  parliamentary  contract  was  dated  the 
30th  of  December,  1854:  at  that  time  the  special  act  had  not  passed:  no  company 
existed:  what  the  defendant  undertook  by  executing  that  contract,  was,  to  pay  the 
sum   subscribed    by  him   towards   the   expenses   of   procuring  t  he  act    and    forming  the 

company.     1 1  Hack  burn,  .1.     If  t  lie  defendant  had  paid  the  6001.,  would  it  not  have  been 

Subscribed  to  the  capital  of  the  company  f]      It  is  submit  ted  I  hat  t  hat  would  not   satisfy 
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the  words  of  s.  8,  "  shall  have  subscribed  the  prescribed  sum  to  the  capital  of  the 
company."  [Crompton,  J.  Does  "  subscribe  "  mean  anything  more  than  being  owner 
of  a  portion  of  the  capital  of  the  company  .']  Xo  one  can  be  said  to  subscribe  for  a 
share  at  a  time  when  no  shares  have  been  created.  Then  it  will  be  said  that  the 
defendant  is  a  person  who  is  mentioned  in  the  7th  and  1 9th  sections  of  the  special  act. 
The  7th  section  incorporates  certain  persons  (among  whom  is  the  defendant),  and  all 
other  persons  and  corporations  who  have  already  subscribed  or  who  shall  hereafter 
subscribe  to  the  undertaking  by  the  act  authorized,  and  their  executors,  &c.  The 
defendant  clearly  would  by  virtue  of  that  section  become  a  member  of  the  company  : 
and  by  s.  19  he  is  named  as  one  of  the  first  directors.  The  election  of  future  [465] 
directors  is  provided  for  by  the  83rd  and  following  sections  of  the  general  act.  The 
qualification  of  a  director  by  s.  17  of  the.  special  act  is,  the  possession  by  the  party  in 
his  own  right  of  100  shares  at  least  in  the  undertaking:  and  the  85th  section  of  the 
general  act  provides  that  "  no  person  shall  be  capable  of  being  a  director  unless  he  be 
a  shareholder,  nor  unless  he  be  possessed  of  the  prescribed  number,  if  any,  of  shares." 
Though  a  member  of  the  company,  therefore,  and  a  director,  the  defendant  was  not  a 
qualified  director  :  he  had  no  shares  appropriated  to  him  or  to  any  one  else  until  the 
15th  of  July,  1857.  Then,  is  the  case  at  all  advanced  by  his  having  voted  as  a  proprietor 
at  a  meeting  of  the  company?  He  could  only  legally  vote  in  respect  of  shares.  If  no 
sbares  had  then  been  appropriated  or  existed,  he  did  a  very  irregular  thing :  but  his 
usurpation  could  neither  give  him  any  rights  nor  impose  upon  him  any  liability.  Then 
we  are  told,  that,  on  the  15th  of  July,  1857,  certain  specified  shares  were  appropriated 
to  the  defendant.  That  alone  would  not  make  him  a  shareholder,  unless  it  can  be 
held  to  be  equivalent  to  a  subscription  by  him.  [Blackburn,  J.  Shareholders  may 
vote  by  proxy  :  s  83.  How  can  they  do  so  unless  they  are  shareholders  >  Does  not 
that  shew  that  the  legislature  contemplated  that  there  might  be  "  shareholders  "  before 
the  subsequent  steps  had  been  taken  ?]  The  word  "  shareholder  "  is  evidently  used 
very  loosely.  The  first  thing  necessary  to  the  creation  of  shares  is  the  sealing  of  a 
register.  The  provisions  as  to  the  register  are  to  be  found  in  s.  9  of  the  general 
act,  which  enacts  that  "the  company  shall  keep  a  book,  to  be  called  the  'Register 
of  Shareholders;'  and  in  such  book  shall  be  fairly  and  distinctly  entered  from 
time  to  time  the  names  of  the  several  corporations  and  the  names  and  additions 
of  the  several  persons  entitled  to  shares  in  the  com-[466]-pany,  together  with  the 
number  of  shares  to  which  such  shareholders  shall  be  respectively  entitled, 
distinguishing  each  share  by  its  number,  and  the  amount  of  the  subscriptions 
paid  on  such  shares  ;  and  the  surnames  or  corporate  names  of  the  said  share- 
holders shall  be  placed  in  alphabetical  order;  and  such  book  shall  be  authenticated 
by  the  common  seal  of  the  company  being  affixed  thereto;  and  such  authentication 
shall  take  place  at  the  first  ordinary  meeting,  or  at  the  next  subsequent  meeting  of  the 
company,  and  so  from  time  to  time  at  each  ordinary  meeting  of  the  company : "  and 
by  s.  28,  the  production  of  the  register  of  shareholders  shall  be  prima  facie  evidence 
of  such  defendant  being  a  shareholder,  and  of  the  number  and  amount  of  his  shares. 
That  which  is  relied  upon  as  the  register  here  has  none  of  the  requisites  pointed  out 
by  s.  9.  It  does  not  state  the  number  of  each  share  allotted  to  the  defendant  ;  nor  does 
it  give  the  defendant's  addition.  Forms  of  this  sort  should  lie  strictly  adhered  to.  "  The 
books  of  the  company,"  says  Lord  Brougham,  in  Bain  v.  The  Whitehaven  and  Furness 
Junction  Railway  Company,  '■'<  House  of  Lords  Cases,  1,  22,  "  are  made  evidence  for 
the  company,  and,  unless  rebutted  by  counter-evidence,  will  be  sufficient  to  warrant 
a  verdict  in  each  case.  It  must  be  admitted  that  this  is  a  very  great  privilege, 
and  an  exception  to  the  ordinary  rules  of  evidence.  By  those  rules,  and  the 
rules  of  common  sense  and  justice,  what  a  man  writes  is  evidence  against  him, 
but  not  evidence  in  his  favour  :  but  here  the  proposition  is  reversed.  So  that 
the  company,  by  writing  in  their  books  that  '  A.  B.  holds  '  a  certain  number  of 
shares,  can  go  into  court  and  make  A.  B.  answerable  for  them,  and  can  produce 
the  entry  as  evidence  against  him.  This  is  a  great  privilege  ;  and,  in  order  to 
justify  the  exercise  of  it,  the  conditions  on  which  it  is  given,  namely,  the 
[467]  provisions  of  the  statute  as  to  the  making  of  these  entries,  must  be  strictly 
complied  with  :  and  I  hold  that  it  is  much  safer  to  consider  each  of  those  pro- 
visions as  a  condition  precedent,  as  a  provision  imperative,  and  not  merely  directory, 
on  account  of  the  great  importance  of  the  privilege  itself,  and  on  account  of  its 
being  an  exception  to  all  ordinary  rules  of  evidence.     If,  therefore,  I  had  not  found 
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a  distinct  compliance  with  the  requisitions  of  the  9th  section,  I  should  not  have 
considered  that  the  29th  section  (a)  was  of  any  avail  t<>  the  appellant  in  making 
these  books  evidence  for  him,  and  against  his  adversary."  The  judgment  of  the 
court  below  in  this  case  goes  far  beyond  what  was  laid  down  by  this  court  in  Tht 
London  Grand  Junction  Railway  Company  v.  Freeman,  2  Scott,  X.  R.  705,  2  M.  &  <!. 
606.  Erie,  C  J.,  in  giving  judgment,  says:  "The  question  is  raised,  whether  there 
can  lie  a  holder  of  a  share  within  the  :27th  section,  without  a  register  of  shareholders 
authenticated  by  the  seal  of  the  company  affixed  at  an  ordinary  meeting.  This 
question  we  answer  in  the  affirmative.  We  consider  that  all  requisites  to  make  a 
shareholder  are  complied  with  except  the  sealing ;  so  that  the  question  is,  whether 
it  is  impossible  to  hold  a  share  unless  the  name  of  the  holder  is  in  a  register  of 
shareholders  lawfully  sealed.  We  find  no  such  enactment:  and,  in  respect  of  trans- 
ferees, we  think  they  may  lie  holders  without  this  requisite  ;  and  although,  as  above 
said,  the  shares  must  lie  numbered  and  specifically  appropriated,  and  this  process 
requires  the  formation  of  a  book  analogous  to  a  register,  still  it  may  be  done  without 
authentication  by  sealing  at  an  ordinary  meeting.  The  argument  for  the  defendant 
rests  on  s.  8,  which  describes  a  share-[468]-holder  to  be,  'every  person  who  shall  have 
subscribed,  &c,  or  who  shall  have  otherwise  become  entitled,  Ac,  and  whose  name 
shall  have  been  entered  on  the  register  of  shareholders.'  This  is  description  rather 
than  definition,  as  it  is  clear  that  a  transferree  is  entitled  to  a  share,  and  may  be  a 
shareholder,  without  his  name  being  on  the  register  of  shareholders,  if  it  is  on  the 
register  of  transfers.  We  think  the  statute  contemplated  the  process  above  described 
of  numbering  and  appropriating,  and  may  well  have  intended  that  an  inchoate  register- 
book  bona  fide  intended  to  be  valid  might  lie  taken  for  this  purpose  as  a  register  de 
facto,  although  not  properly  sealed  ;  and  also  that  the  act  probably  intended  names 
to  be  added  from  time  to  time  in  intervals  between  the  meetings  for  sealing.  There 
is  no  decision  on  the  point  in  respect  of  an  original  shareholder;  the  dictum  relating 
thereto  in  The  Newry  mil  Enniskilkn  Railway  Company  v.  Edmunds,  2  Exch.  118,  is 
extrajudicial.  The  principle  laid  down  in  Tin-  Soiil/tum/iton  lktcl;  <  'i/inpuni/  v.  Richard*, 
1  Scott,  N.  R.  219,  1  M.  &  G.  448,  and  adopted  in  Tht  London  Grand  Junction  Railway 
<  'ompany  v.  Fret  mnn,  2  Scott,  X.  R.  705,  2  M.  &  G.  606,  that  a  book  bona  fide  intended 
to  be  a  register,  though  materially  defective,  should  operate  as  a  register,  in  an  action 
for  calls,  on  account  of  the  inconvenience  which  would  arise  if  a  debtor  could  defeat 
the  claim  upon  him  by  resorting  to  formal  defects  in  the  register  of  shareholders, 
supports  our  decision."  That  goes  to  repeal  the  statute  altogether.  The  dictum  of 
Parke,  B.,  there  referred  to,  seems  to  have  been  very  well  considered.  After  referring 
to  the  several  sections,  the  learned  Baron  says:  "The  result  is,  that  there  is  no 
register  until  after  it  is  sealed  ;  and  no  person  who  was  not  an  original  subscriber  can 
be  liable  as  a  shareholder,  unless  his  name  is  on  a  scaled  register.  Pro-[469]-bably 
that  is  required  both  in  the  case  of  an  original  subscriber  and  a  transferree  of  scrip. 
It  is  only  necessary  in  this  case  to  say  that  a  transferree  is  not  liable  for  calls  until 
after  his  name  is  entered  on  a  scaled  register."  It  is  not  unworthy  of  remark  that 
this  genera]  provision,  prescribing  a  particular  limit  of  time  within  which  the  seal  can 
be  validly  affixed,  was  passed  at  a  time  when  there  had  been  several  private  acts  passed 
containing  precisely  the  same  enactment  :  sec  the  South  Eastern  Railway  Act,  6  &  7 
W.  4,  e.  Ixxv.,  s.  109,  which  is  the  common  form  of  such  provisions.  The  object  was, 
to  remedy  a  great  inconvenience.  If  the  register  be  sealed  in  due  time,  the  share- 
holder- have  the  means  of  knowing  whether  the  persons  acting  as  directors,  and 
assuming  to  make  calls,  are  really  qualified  to  act  as  such.  The  time  of  sealing  is 
essential.  Here,  the  requisites  of  the  act  were  not  observed  either  as  respects  the 
form  of  the  register,  tin-  time  of  sealing,  the  numbers  of  the  shares,  or  the  additions 
of  the  shareholders.  (  Wiglitnian,  J.  The  result  of  your  argument  would  be,  that,  if 
the  first  general  meeting  was  not  held  within  the  prescribed  time,  the  whole  scheme 
becomes  abortive  and  falls  to  the  ground.]  All  schemes  which  are  worth  keeping  on 
foot  will  observe  the  regulations.      Those  which  are  got   up  for  purposes  of  fraud    may 

very  properly  sink.     [Crompton,  J.     To  sustain  your  argument,  you  want   negative 
words,  which  are  not  in   the  clause.]      The  statute   provides  that    the   list    or  register 

(«)  Of  the  s  ,v  :i  Vict,  c.  17,  the  .Scotch  Com  panic.  Clauses  Con  olidation  Act,  the 
8th and  29th  sections  of  which  correspond  to  the  8th  and  28th  of  the  8  &  '■<  Vict, 
c.  16. 
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shall  be  authenticated  in  a  particular  manner.  [Wightman,  J.  The  9th  section  of  the 
general  act  enacts  that  the  authentication  of  the  register  by  affixing  thereto  the  seal 
of  the  company  shall  take  place  at  the  first  ordinary  meeting  or  at  the  next  subse- 
quent meeting  of  the  company  ;  and  the  15th  section  of  the  special  act  provides  that 
"  the  quorum  of  any  general  meeting  of  the  [470]  company  shall  be  such  number  of 
shareholders  as  shall  hold  in  the  aggregate  not  less  than  30001.  in  the  capital  of  the 
company."  How  are  you  to  constitute  a  quorum  !  The  register  cannot  be  sealed 
until  there  is  a  quorum  :  and  yet  it  is  contended  that  there  can  be  no  shareholders 
until  there  is  a  quorum?]  The  statute  creates  the  parties  forming  the  company  share- 
holders to  that  limited  extent.  [Crompton,  J.  Is  the  sealing  anything  more  than 
an  authentication  for  the  purpose  of  proof ;  not  that  it  is  an  ingredient  in  the  making 
of  the  book  ?]  To  hold  that  there  can  be  shares  before  the  list  is  duly  made  out  and 
sealed  at  a  general  meeting,  will  altogether  defeat  the  objects  of  this  very  salutary 
provision. 

Mellish,  Q.  C.  (with  whom  was  Montague  Smith,  Q.  C),  was  stopped  by  the 
court. 

Wightman,  J.  We  are  all  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  should  be  affirmed,  upon  the  ground  stated  by  Erie,  C.  J.,  in  the  judgment,  in 
which  he  says, — "  The  question  raised  is,  whether  there  can  be  a  holder  of  a  share 
within  the  27th  section,  without  a  register  of  shareholders  authenticated  by  the  seal 
of  the  company  affixed  at  an  ordinary  meeting.  This  question  we  answer  in  the 
affirmative.  We  consider  that  all  requisites  to  make  a  shareholder  are  complied  with 
except  the  sealing :  so  that  the  question  is,  whether  it  is  impossible  to  hold  a  share 
unless  the  name  of  the  holder  is  in  a  register  of  shareholders  lawfully  sealed.  We 
find  no  such  enactment;  and,  in  respect  of  transferrers,  we  think  they  may  be  holders 
without  this  requisite  ;  and  although,  as  above  said,  the  shares  must  be  numbered  and 
specifically  appropriated,  and  this  process  requires  the  formation  of  a  book  analogous 
to  a  register,  still  it  may  be  done  [471]  without  authentication  by  sealing  at  an 
ordinary  meeting."  We  are  of  the  same  opinion.  The  sealing  may  be  necessary  to 
make  the  register  evidence,  but  not  for  the  purpose  of  making  a  party  a  shareholder. 
Upon  that  short  ground,  we  think  the  judgment  of  the  court  below  should  be 
affirmed. 

Judgment  affirmed. 


Ralston  v.  Smith.     Nov.  28th,  1861. 

[S.  C.  in  House  of  Lords,  11  H.  L.  C.  223  ;  HE.  R.  1318  (with  note  to  which  add, 
In  re  Ahop's  Patent,)  [1906]  1  Ch.  91.] 

An  invention  of  "improvements  in  embossing  and  finishing  woven  fabrics,  and  in  the 
machinery  or  apparatus  employed  therein,"  as  described  in  the  specification,  con- 
sisted in  the  use  of  rollers  having  "any  design  grooved,  fluted,  engraved,  milled,  or 
otherwise  indented  upon  them." — A  disclaimer  was  afterwards  entered,  from  the 
statements  wherein  it  appeared  that  the  effect  desired  could  only  be  produced  by 
the  use  of  a  certain  species  of  roller  not  particularly  described  in  the  specification, 
viz.  a  roller  having  circular  gromex  round  its  surface.  All  other  rollers  were  expressly 
disclaimed  : — Held,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the 
court  below, — that  such  a  disclaimer  was  in  effect  an  attempt  to  turn  a  specification 
for  an  impracticable  generality  into  a  grant  for  a  specific  process  which  was  com- 
prised within  the  generality  in  one  sense,  but  could  not  be  discovered  to  be  there 
without  going  through  the  same  course  of  experiment  which  led  to  the  discovery 
of  the  specific  process  in  the  disclaimer  :  and,  consequently,  that  the  disclaimer  was 
void,  as  an  attempt  to  extend  the  patent. 

This  was  an  action  for  the  infringement  of  a  patent  for  "  Improvements  in  emboss- 
ing and  finishing  woven  fabrics,  and  in  the  machinery  or  apparatus  employed 
therein." 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  Trinity 
Term,  1860,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  a  motion  to  enter  a 
verdict  for  the  defendant   upon    certain  points  reserved.      A  rule  was  accordingly 
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obtained,  and  after  argument  and  time  taken  to  consider  made  absolute:  vide  ante, 
vol.  ix.j  p.  117. 

The  substance  of  the  ease  was  as  follows: — The  use  of  a  roller  and  a  bowl  for 
calendering  woven  fabrics,  and  the  means  of  regulating  the  relative  speed  of  their 
motion,  were  well  known.  In  the  process  of  calendering,  the  roller  was  smooth,  and 
the  speed  of  the  roller  and  bowl  was  unequal :  in  embossing,  the  roller  was  [472] 
patterned,  and  the  speed  of  the  roller  and  bowl  was  equal.  The  plaintiffs  patent  was 
originally  taken  out  for  a  combination  of  the  patterned  roller  with  unequal  speeds  of 
the  roller  and  the  bowl.  Having  afterwards  discovered  that  one  description  of  roller 
only  would  answer,  the  plaintiff  entered  a  disclaimer,  and  by  his  amended  specification 
confined  his  claim  to  one  kind  of  substance  for  the  roller,  viz.  a  hard  metal,  and  one 
kind  of  pattern  for  engraving  thereon,  viz.  circular  grooves  round  the  roller. 

The  court  of  Common  Pleas  held  that  the  alleged  invention  as  originally  specified  was 
void  for  want  of  novelty  and  utility  ;  and  that  the  amended  specification  was  practically 
a  claim  for  a  new  invention,  and  not  a  part  of  any  invention  comprised  in  the  original 
specification. 

Against  this  decision  the  plaintiff  appealed.  The  appeal  was  heard  in  the  Exchequer 
Chamber  on  the  17th  of  June  and  the  28th  of  November,  1861,  the  judges  present  on 
the  first  occasion  being  Pollock,  C.  B.,  Wightman,  J.,  Crompton,  .1.,  Bramwell,  I!., 
Blackburn,  J.,  and  Wilde,  B.,  and,  on  the  second,  Wightman,  J.,  Crompton,  .1., 
Channell,  B.,  Blackburn,  J.,  and  Wilde,  B. 

Bovill,  Q.  C.  (with  whom  was  Hindmarch),  was  heard  for  the  appellant,  and 
Grove,  Q.  C.  (with  whom  were  Mellish,  Q.  C,  and  Aston),  for  the  respondent.  The 
arguments  and  authorities  cited  were  substantially  those  respectively  relied  on  in  the 
court  below. 

The  points  urged  on  behalf  of  the  plaintiff  were  as  follows: — 

"  1.  That  the  invention  as  originally  described  in  the  specification  of  the  plaintiff's 
patent  was  a  good  subject  of  a  patent,  and  that  the  patent  was  not  after  dis-[473]- 
claimer  void  for  want  of  novelty  or  utility  in  the  invention  or  sufficiency  in  the 
specification  : 

"2.  That  the  disclaimer  and  memorandum  of  alteration  filed  by  the  plaintiff  did 
not  extend  the  exclusive  right  granted  by  the  patent,  and  were  therefore  authorised 
by  the  5  ife  6  W.  4,  c.  83,  s.  1,  and  the  other  statutes  relating  to  disclaimers,  and 
must,  according  to  the  provision  of  the  statute  above  mentioned,  be  deemed  and  taken 
to  be  part  of  the  letters-patent  and  specification  : 

"3.  That  the  specification,  as  amended  by  the  disclaimer  and  memorandum  of 
alteration,  sufficiently  describes  and  claims  a  part  of  the  invention  originally  described 
in  the  specification,  and  that  the  specification  as  so  amended  does  not  claim  anything 
not  previously  claimed  by  the  specification  : 

"  4.  That  there  was  sufficient  evidence  of  infringement  by  the  defendant  to  go  to 
the  jury  : 

"5.  That  the  use  of  rollers  with  spiral  grooves,  as  used  by  the  defendant,  might 
be  and  was  a  colourable  imitation  of  the  plaintiff's  invention,  and  an  infringement  of 
the  patent  ;  and  the  defendant's  process  produced  the  combined  ell'ccts  of  glazing  and 
embossing  woven  fabrics  in  one  operation  by  substantially  the  same  means  and  in 
substantially  the  same  manner  as  in  finishing  cloth  by  the  process  claimed  by  the 
plaintiff." 

The  points  urged  on  behalf  of  the  defendant  were  as  follows: 

"1.  That  the  invention  of  the  plaintiff  below  was  a  mere  application  of  old 
processes  to  analogous  purposes,  and  was  not  the  proper  subject  matter  of  letters 
patent : 

"2.  That  the  original  specification  of  the  plaintiff  below  did  nut  describe  any  new 
invention;  and  that  [474]  the  process  of  manufacture  in  his  specification  is  useless 
and  impracticable  : 

"3.  That  the  plaintill' below  had  not  at  the  date  of  his  Brsl  specification  invented 
what  he  now  claims  as  his  invention;  and  that  he  described  in  his  specification,  as 
altered  by  disclaimer,  a  different  invention  from  that  for  which  the  letters  patent  n  ere 
granted  : 

"  4.   That  the  disclaimer  taken  with  the  original  specification  does  not  describe  how 

the  alleged  invention  is  to  be  performed,  by  stating  tie-  materials  to  be  employed  for 

the  rollers,  and  does  not  state  what   i.-  the  invention  claimed  : 

"5.  That  the  disclaimer  and  memorandum  of  alterati txtended  the  exclusive 
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right  for  which  the  letters-patent  of  the  plaintiff  below  were  granted,  and  that  the  said 
letters-patent  are  therefore  void  : 

"6.  That  the  respondent  (the  defendant  below)  has  not  been  guilty  of  infringe- 
ment, in  that  the  plaintiff  below  by  his  disclaimer  and  memorandum  of  alteration 
limited  his  claim  to  rings  made  round  the  roller,  which  the  defendant  below  did  not 
in  fact  use." 

WlGHTMAN,  J.,  now  delivered  the  judgment  of  the  court : — 

The  invention  as  described  in  the  original  specification  consists  in  the  use  of  rollers 
having  "any  design  grooved,  fluted,  engraved,  milled,  or  otherwise  indented  upon 
them  : "  but  it  appears  from  the  statements  in  the  disclaimer  that  the  effect  desired 
can  only  be  produced  by  the  use  of  a  certain  species  of  roller  not  particularly  described 
in  the  specification,  namely,  a  roller  having  circular  grooves,  &c.  round  their  surfaces. 
And  all  other  rollers  are  expressly  disclaimed. 

But,  if  the  other  rollers  disclaimed  will  not  succeed,  and  the  special  rollers  are  alone 
effectual,  then  the  true  invention  resides  entirely  in  the  process  described  in  the  [475] 
disclaimer :  and  the  original  specification  does  not  describe  or  even  suggest  the  form 
of  roller  in  which  that  invention  consists.  And  this  is  by  the  disclaimer  to  extend  the 
right  granted  by  the  patent. 

The  patentee  who  made  and  described  the  invention  which  is  found  in  the  specifi- 
cation, appears  not  to  have  conceived  the  invention  mentioned  in  the  disclaimer  ;  for, 
he  had  not  found  out,  or,  if  he  had,  he  did  not  give  to  the  public,  the  necessary 
elements  of  the  process  which  is  alone  effectual,  as  in  the  disclaimer  set  forth.  And 
we  concur  in  the  opinion  expressed  by  the  court  of  Common  Pleas,  that  "  such  a  dis- 
claimer is  in  effect  an  attempt  to  turn  a  specification  for  an  impracticable  generality 
into  a  grant  for  a  specific  process  which  is  comprised  within  the  generality  in  one 
sense,  but  could  not  be  discovered  to  be  there  without  going  through  the  same  course 
of  experiment  which  led  to  the  discovery  of  the  specific  process  in  the  disclaimer." 
On  this  point,  therefore,  the  judgment  must  be  affirmed. 

With  respect  to  the  entry  of  the  verdict  on  the  plea  of  not  guilty,  we  are  not 
prepared  to  concur  with  the  court  of  Common  Pleas  in  directing  a  verdict  to  be  entered 
for  the  defendant ;  and  we  are  disposed  to  think  that  it  ought  to  be  entered  for  the 
plaintiff:  but,  as  our  judgment  is  in  favour  of  the  defendant  upon  the  main  point, 
this  is  comparatively  unimportant ;  and  we  are  relieved  from  the  necessity  of  consider- 
ing whether  there  should  be  a  venire  de  novo  upon  this  issue,  by  the  agreement  of 
the  defendant's  counsel. 

Judgment  affirmed,  except  as  to  the  issue  upon  not  guilty,  and  upon  that  the  verdict 
to  be  entered  for  the  plaintiff. 

[476]     Memoranda. 

The  Right  Hon.  John  Baron  Campbell,  Lord  High  Chancellor  of  England,  died 
suddenly  on  Sunday,  the  23rd  of  June,  1861,  at  his  residence,  Stratheden  House, 
Knightsbridge. 

Sir  Richard  Bethell,  Knight,  Her  Majesty's  Attorney-General,  was  thereupon 
appointed  Lord  High  Chancellor,  and  was  created  a  peer  by  the  title  of  Baron 
Westbury,  of  Westbury,  in  the  county  of  Wills. 

Sir  William  Atherton,  Her  Majesty's  Solicitor-General,  was  promoted  to  the  office 
of  Attorney-General :  and  Koundell  Palmer,  Esq.,  one  of  Her  Majesty's  Counsel  learned 
in  the  Law,  was  appointed  Solicitor-General,  and  received  the  honor  of  Knighthood. 


[477]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Term,  in  the  Twenty-Fifth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were, — Erie,  C.  J.,  Williams,  J., 
Willes,  J.,  and  Keating,  J. 

[478]     John  Thomas  Collier,  Appellant;  Frederick  King,  Respondent. 

Jan.  15th,  1862. 

The  respondent  will  not  be  allowed  costs  on  a  registration  appeal,  where  the  case  is 
a  reasonably  fit  one  for  argument. 

This  was  an  appeal  against  the  decision  of  a  revising-barrister,  which  decision  the 
court,  after  time  taken  to  consider,  affirmed  :  vide  ante,  p.  1  i. 
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Coleridge,  Q.  C,  for  the  respondent,  applied  for  the  costs  of  the  appeal.  He  referred 
to  Passingkam,  App.,  Pitty,  Resp.,  17  C.  B.  pp.  209,  315,  and  De  Boinville,  App.,  Arnold, 
I:  y  ..  ante,  vol.  i..  pp.  3,  22  :  in  which  latter  case  Cresswell,  J.,  after  consulting  the 
master,  Baid  "he  understood  the  practice  to  be,  to  allow  the  respondent  his  costs  ot 
the  appeal,  when  the  decision  of  the  revising-barrister  is  affirmed 

Km. to.  ('.  J.  1  find  that,  in  the  return  made  by  Tindal,  C.  J.,  to  the  House  of 
Commons  upon  the  subject  of  these  appeals,  in  1845,  that  learned  judge  states  that 
the  principle  upon  which  the  court  had  acted  with  regard  to  costs,  was  this.  viz. 
"  that  where  the  subject-matter  of  the  appeal  presented  a  fair  and  reasonable  ground 
of  douht  as  to  the  legal  construction  of  the  statute,  and  the  propriety  of  the  determina- 
tion of  the  revising-barrister,  it  was  not  the  intention  of  the  [479]  legislature  that 
costs  should  be  awarded  against  the  unsuccessful  party."  Here,  it  was  as  near  as 
possible  a  case  in  which  the  court  was  equally  divided.  In  Chirk,  App.,  Tht  Overseers 
of  Hint/  St.  Edmunds,  Resp., ante,  vol.  i.,  p.  23,  costs  were  not  given,  the  case  being  one 
of  reasonable  doubt :  but  in  Hawnaford,  .1 /'/'■.  Whiteway,  Resp.,  ante,  vol.  i.,  p.  53,  the 
court  not  thinking  it  necessary  to  hear  the  respondent  in  support  of  his  vote,  costs 
were  allowed.  Again,  in  Steward,  App.,  Sherlock,  Resp.,  ante,  vol.  vii.,  p.  21,  the 
case  being  considered  n  reasonable  one  for  argument,  costs  were  refused.  We  cannot, 
consistently  with  these  decisions,  grant  costs  here. 

Coleridge  took  nothing. 

Rbade  v.  Conquest.    Jan.  20th,  1862. 

(S.  C  31  L.  ■!.  C.  P.  153  ;  5  L.  T.  < i 7 7  ;  8  Jur.  N.  S.  764  ;  10  W.  R.  271.  Discussed, 
Toole  v.  Yov/ng,  1874,  L.  K.  9  Q.  B.  529.  Referred  to,  Boosey  v.  Fairlie,  1877-79, 
7  Ch.  I  >.  3  1  7  :  4  App.  Cas.  711  ;  (  'hull  rtrni  v.  ( 'ave,  I  878,  3  App.  Cas.  501.  Followed, 
Schlesinger  v.  Tinner,  1890,  63  L.  T.  764.] 

The  author  of  a  drama  called  "Gold,"  which  had  been  printed  and  represented  on  the 
stage,  published  a  novel  founded  upon  it,  called  "It  is  never  too  late  to  mend,"  to 
which  novel  he  transferred  some  of  the  scenes  from  the  drama.  The  defendant 
caused  another  drama  to  lie  constructed  from  the  novel,  which  he  called  "Never 
too  late  to  mend,"  taking  many  of  the  scenes  from  the  novel  which  had  been  imported 
into  the  novel  from  the  original  drama,  and  produced  it  at  this  theatre: — Held, 
that  this  was  an  infringement  of  the  plaintiff's  copyright  in  his  drama. 

This  was  an  action  brought  to  recover  damages  for  an  alleged  infringement  of  the 
plaintiff's  alleged  sole  liberty  of  representing  and  causing  to  be  represented  at  any 
place  or  places  of  dramatic  entertainment  in  Great  Britain  a  duly-registered  play  or 
dramatic  piece  or  entertainment  intituled  "Cold,"  composed  by  the  plaintiff,  and  of 
which  he  was  the  duly-registered  author  and  proprietor,  as  alleged  by  him  ;  and  for 
the  alleged  infringement  of  the  plaintiffs  alleged  copyright  in  a  certain  duly-registered 
book,  being  a  tale,  novel,  or  story,  intituled  "It  is  never  too  late  to  mend." 

The  defendant  pleaded  not  guilty  to  the  whole  declaration,  and,  to  the  second 
count,  Leave  and  licence  ;  and  he  also  demurred  to  the  second  count.  The  plaintiff 
joined  issue  on  the  pleas,  and  joined  in  de  [480] -inurrer.  The  demurrer  was  argued 
in  Hilary  Term  last,  and  judgment  was  given  upon  such  demurrer  for  the  defendant : 
vide  ante,  vol.  ix.,  p.  755. 

The  issues  in  fact  came  on  to  be  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex 
after  Easter  Term  last,  when  a  verdict  was  found  for  the  plaintiff  for  1601.  damages, 
subject  to  the  opinion  of  the  court  upon  the  following  case  :  — 

The  plaintiff,  at  the  times  of  the  representations  and  performances  by  the  defendant 
hereinafter  mentioned,  was  and  is  the  duly-registered  author  and  proprietor  of,  and 
had  and  still  lias  the  sole  liberty  of  representing  and  causing  to  be  represented  at  any 
place  or  place-- of  dramatic  entertainment  in  Great  Britain,  a  certain  duly -registered 
play  or  dramatic  piece  or  entertainment  composed  by  him,  intituled  "Gold,"  and  the 
plaintiff  was  then  the  author  of  and  the  duly-registered  proprietor  ol  a  subsisting 
copyright  in  the  said  play  of  "Gold,"  as,  and  which  then  was,  a  duly  registered  book, 

(a)  "Especially,"  adds  Willes,  J.,  "  where,  as  here,  the  party's  claim  to  the  franchise 
is  established  by  our  decision,"— which  was  not  the  case  upon  this  occasion. 
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and  also  the  author  of  and  the  duly-registered  proprietor  of  a  subsisting  copyright  in 
a  certain  other  duly-registered  book,  being  a  tale,  novel,  or  story,  intituled  "  It  is 
never  too  late  to  mend,"  published  by  him. 

The  aforesaid  play  or  dramatic  piece  or  entertainment  was  composed  and  duly 
registered  as  such  by  the  plaintiff';  and  the  said  play  was  also  duly  registered  as  a 
book,  and  the  plaintiff'  was  the  proprietor  of  the  copyright  therein,  and  the  same  was 
published  by  him  before  the  composition  or  registration  of  the  said  book  intituled  "It 
is  never  too  late  to  mend,"  and  before  the  existence  of  any  copyright  therein.  The 
said  last-mentioned  book  was  founded  upon  the  said  play  or  dramatic  piece  or  enter- 
tainment so  then  also  published  as  a  book.  The  said  play  or  dramatic  piece  or  enter- 
tainment, before  the  representation  or  performance  by  the  defendant  as  hereinafter 
mentioned,  had  been  represented  and  performed  with  the  plaintiff's  [481]  licence,  for 
reward  to  the  plaintiff',  at  certain  places  of  dramatic  entertainment  in  Great  Britain. 

After  the  said  play  or  dramatic  piece  or  entertainment  of  the  plaintiff  called  "Gold  " 
had  been  composed  and  duly  registered  by  the  plaintiff,  and  had  been  so  performed 
and  represented  with  the  licence  and  consent  for  reward  to  the  plaintiff',  and  after  the 
registration  and  publication  of  the  same  as  a  book,  and  after  the  registration  and 
publication  of  the  said  book  intituled  "  It  is  never  too  late  to  mend,"  the  defendant, 
who  then  was  and  is  the  licensed  proprietor  of  a  certain  place  of  dramatic  entertainment 
in  Great  Britain  called  "The  Grecian  Theatre,"  represented  and  performed  and  caused 
to  be  represented  and  performed  at  the  said  Grecian  Theatre  on  eighty  different 
occasions  a  certain  play  or  dramatic  piece  or  entertainment  intituled  "Never  too  late 
to  mend.''  The  author  of  the  said  last-mentioned  play  or  dramatic  piece  or  entertain- 
ment, who  as  such  was  paid  by  the  defendant  for  each  of  the  said  last-mentioned 
performances  and  representations,  composed  it  principally  by  dramatizing  the  plaintiff's 
said  novel  "It  is  never  too  late  to  mend,"  and  partly  from  his  own  head,  without 
having  seen  or  heard  of  the  plaintiff's  said  play  or  dramatic  piece  or  entertainment 
or  book  intituled  "Gold,"  or  being  acquainted  with  its  contents.  But  such  author 
became  aware  of  the  existence  of  the  plaintiff's  said  play  and  book  intituled  "Gold" 
within  less  than  three  weeks  after  the  first  of  the  said  eighty  performances  and 
representations  aforesaid. 

The  defendant  was  not  the  author  of  the  said  play  or  dramatic  piece  or  entertain- 
ment entitled  "  Never  too  late  to  mend,"  so  represented  and  performed  by  him  at  the 
said  Grecian  Theatre  :  and  there  was  not  any  evidence  to  shew  whether  he  knew  that 
in  any  respect  it  resembled  or  was  (if  it  was)  a  piracy  of  the  plaintiff's  said  play  or 
dramatic  piece  or  enter-[482]-tainment  or  book  called  "  Gold."  But,  after  the  defendant 
had  several  times  represented  and  performed  at  his  said  theatre  the  said  play  or 
dramatic  piece  or  entertainment  called  "  Never  too  late  to  mend,"  the  plaintiff  gave 
notice  to  the  defendant  that  they  were  representations  and  performances  of  divers 
parts  of  the  plaintiff's  said  play  or  dramatic  piece  or  entertainment  called  "Gold,"  and 
an  infringement  of  the  plaintiff's  sole  liberty  of  representing  the  same  and  causing  the 
same  to  be  represented  at  any  place  or  places  of  dramatic  entertainment  in  Great 
Britain  :  and  the  plaintiff  then  required  the  defendant  to  cease  from  all  such  further 
representations  or  performances,  excepting  with  the  licence  of  the  plaintiff,  which  the 
plaintiff  offered  to  give  to  the  defendant,  as  he  had  previously  given  to  other  persons, 
for  reward  to  be  paid  to  the  plaintiff;  but  the  defendant  refused  to  pay  the  plaintiff 
the  amount  required  by  him  for  such  licence  ;  and,  after  such  notice,  and  without  any 
licence  from  the  plaintiff,  the  defendant  on  seven  occasions  represented  and  performed 
and  caused  to  be  represented  and  performed  as  before  at  the  said  Grecian  Theatre  the 
said  play  or  dramatic  piece  or  entertainment  called  "Never  too  late  to  mend." 

One  of  the  actors,  a  Mr.  Mead,  employed  by  the  defendant  in  such  representations 
and  performances  as  aforesaid,  and  who  had  frequently  acted  in  the  said  performances 
and  representations  of  the  plaintiff's  said  play  intituled  "  Gold,"  was  called  as  a  witness 
on  behalf  of  the  defendant,  and  stated  that  he  could  not  deny  but  that  he  might  on 
one  or  two  occasions,  when  performing  in  the  said  drama  of  "Never  too  late  to  mend" 
at  the  defendant's  said  theatre,  have  spoken  a  part  of  the  plaintiffs  said  play  or 
dramatic  piece  or  entertainment  called  "  Gold  "  not  contained  in  the  plaintiff's  said 
book  or  novel, — being  a  few  words  at  the  end  called  the  "  Tag  "  ;  but  that,  if  he  did 
so,  he  did  [483]  it  accidentally,  the  words  of  such  tag  floating  in  his  mind  might  have 
come  out  mixed  up  with  the  strong  similarity  existing  between  the  tag  in  the  plaintiff's 
play  of  "  Gold  "  and  that  in  the  drama  called  "  Never  too  late  to  mend."     That,  in  so 
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doing,  the  said  actor  acted  without  t ho  knowledge,  authority,  or  direction  of  the 
defendant,  and  without  being  conscious  that  he  had  said  anything  not  in  the  part  set 
down  for  him  to  say  by  the  defendant  ;  and  t  lie  said  part  of  the  plaintiffs  said  play 
called  ''Gold"  so  delivered  by  the  said  actor  was  no  part  of  the  composition  of  the 
said  play  or  dramatic  piece  or  entertainment  called  "Never  too  late  to  mend,"  nor 
was  it  contained  in  the  licensed  copy  of  the  said  last-mentioned  play  required  by  law 
to  be  left,  and  which  was  left,  at  the  Lord  Chamberlain's  office,  and  no  part  of  the  part 
set  down  by  the  defendant  for  the  said  astor  to  say. 

It  was  agreed  between  the  parties  that  the  pleadings  in  the  action  on  both  sides 
should  form  part  of  the  special  case,  as  also  the  printed  copy  of  the  said  play  called 
"Gold,"  and  the  licensed  copy  of  the  said  play  called  "Never  too  late  to  mend,''  left 
at  the  Lord  Chamberlain's  office  as  required  by  law,  and  also  a  published  copy  of  the 
plaintiff's  said  book  intituled  "It  is  never  too  late  to  mend,"  and  the  certificates  of 
registration  of  the  said  play  called  "Gold,"  and  of  the  said  novel  called  "It  is  never 
too  late  to  mend,"  which  were  all  put  in  and  proved  at  the  trial :  also,  that  the  court 
should  be  at  liberty  to  draw  any  inferences  or  find  any  facts  which  in  the  opinion  of 
the  court  a  jury  ought  to  have  drawn  or  found. 

The  question  for  the  opinion  of  the  court  was,  whether  the  aforesaid  representations 
and  performances  by  the  defendant  at  the  said  Grecian  Theatre  of  the  said  drama 
called  "Never  too  late  to  mend,"  so  composed  and  written  as  aforesaid,  were  repre- 
sentations and  performances  of  divers  parts  of  the  said  play  or  dra-[484]-matic  piece 
or  entertainment  composed  by  the  plaintiff  intituled  "Gold,"  and  infringements  of 
his  sole  liberty  of  representing  the  same  and  causing  the  same  to  be  represented  at  any 
place  or  places  of  dramatic  entertainment  in  Great  Britain. 

If  the  court  should  be  of  opinion  that  the  aforesaid  representations  and  performances 
by  the  defendant  at  the  said  Grecian  Theatre  were  representations  and  performances 
of  divers  parts  of  the  said  play  or  dramatic  piece  or  entertainment  composed  by  the 
plaintiff  intituled  "Gold,"  and  infringements  of  his  sole  liberty  of  representing  the 
same  and  causing  the  same  to  be  represented  at  any  place  or  places  of  dramatic  enter- 
tainment in  Great  Britain,  then  the  verdict  was  to  be  entered  for  the  plaintiff  as 
aforesaid,  or  for  such  amount  as  the  court  should  direct ;  but,  if  the  court  should  be 
(if  a  contrary  opinion,  then  a  nonsuit  was  to  be  entered 

Mr.  Keade,  in  person.  It  stands  admitted  on  the  case  that,  in  January,  1853,  the 
plaintiff  wrote  ami  registered  and  produced  upon  the  stage  a  drama  called  "Gold," 
and  that,  in  January,  1856,  he  also  wrote  ami  published  and  registered  a  novel,  founded 
on  the  story  in  the  drama,  called  "It  is  never  too  late  to  mend."  It  also  appears  that 
.Mr.  (!.  A.  Conquest,  the  defendant's  brother,  dramatized  the  novel,  calling  his  drama 
"Never  too  late  to  mend,"  and  that  this  last-mentioned  drama  was  produced  by  the 
defendant  at  the  Grecian  Theatre,  as  alleged  in  the  first  count  of  the  declaration. 
[Lush.  ^Vithout  any  knowledge  of  the  existence  of  the  plaintiff's  drama  called 
"Gold."]  knowledge  on  the  defendant's  part  thai  he  is  invading  the  plaintiff's  right 
is  i|iiiic  unnecessary  to  constitute  the  offence  of  piracy  :  Lee  v.  Simpson.  '■'<  C.  B.  871. 
The  simple  question  here  is,  whether,  if  a  man  writes  a  play,  and  then  casts  its 
incidents  into  the  shape  of  a  [485]  novel,  he  loses  his  copyright  or  his  sole  light  of 
representation  in  the  play.  The  author  of  a  dramatic  piece  has  by  the  Dramatic 
Copyright  Act,  .'I  &  I  W.  4,  c.  15,  the  sole  liberty  of  representing  or  causing  it  to  be, 
represented  at  any  place  of  dramatic  entertainment :  and  that  right  is  confirmed  by 

tin'  5  &  <>  Vict.  C.  15,  s.  21.  The  22nd  section  of  the  last  mentioned  statute  enacts 
thai  "no  assignment  of  the  copyright  in  any  book  consisting  of  or  containing  a 
dramatic  piece  or  musical  composition  shall  be  holden  to  convey  to  the  assignee  the 
right  of  representing  or  performing  such  dramatic  piece  or  musical  composition,  unless 
an  entry  in  the  said  registry-boofc  [required  by  s.  I  I  shall  be  made  of  such  assign 
incut,  wherein  shall  be  expressed  t  he  intention  of  the  parties  that  such  right  should 
paSB  by  such  assignment."  By  the  combined  effect  of  these  two  statutes,  therefore, 
the  author  of  a  drama  has  two  separate  rights,  which  may  be  Conveniently  i lis 
tinguished  by  the  names  of  copyright  and  stage  right,  either  or  both  of  which  he  may 
assign  ;  he  may  assign  the  one  to  A.,  the  other  to  B.  Suppose  the  plaintiff  assigned 
the  copyright,  retaining  the  stage-right,  he  could  not  complain  of  an  infringement  of 
the  copyright :  or  vice  versa.    If  the  defendant's  drama  of  "  Never  too  late  to  mend," 

partly  copied  from  the  plaintiffs  drama  ot    "Gold,      had    I n    published,  the   plaintiff 

would    have  had  a  remedy  under  the  act,      Has  he  not    an   equal   right  to  0 plain  of 
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an  infringement  of  his  stage-right?  This  question  was  discussed  before  Vice-Chancellor 
Wood  in  a  case  of  Reade  v.  Lacy,  30  Law  J.  Ch.  655.  It  was  there  held  that,  where 
the  owner  of  copyright  in  a  play  wrote  a  novel  founded  upon  it,  to  which  he  trans- 
ferred several  scenes  from  the  play,  and  afterwards  another  person  dramatized  the 
novel,  taking  the  same  scenes  from  the  novel,  this  is  an  infringement  of  the  copyright 
in  the  play.  "Some  parts  of  this  work,"  says  the  Vice-Chancellor,  [486]  "appear  to 
be  a  copy  of  Mr.  Reade's  drama  of  '  Gold,'  only  with  a  different  name.  Mr.  Reade 
has  a  copyright  in  the  work  'Gold,'  and,  so  long  as  he  has  it,  nobody  is  entitled  to 
re-print  that  work.  But  it  is  said  that  Mr.  Reade  having  used  the  drama  '  Gold ' 
in  the  construction  of  the  novel  '  It  is  never  too  late  to  mend,'  he  has  so  far  forfeited 
his  copyright  in  the  drama  that  the  defendant  is  entitled  to  dramatize  the  novel,  not- 
withstanding in  doing  so  he  makes  use  of  a  considerable  portion  of  the  dialogue  that 
originally  occurred  in  '  Gold.'  Now,  I  am  far  from  conceding,  except  for  the  purpose 
of  argument,  that  there  is  any  right  so  to  use  the  novel,  even  supposing  the  drama 
not  to  be  in  existence.  How  far  a  dramatic  author  may  be  entitled  to  use  a  novel 
without  the  permission  of  the  author,  for  the  purpose  of  writing  a  play,  may  be  a 
question  worthy  of  consideration  (a).  I  assume,  solely  for  the  purpose  of  argument, 
that  there  exists  a  right  to  go  to  the  novel  and  work  upon  that  novel ;  and  then  it  is 
said,  because  the  plaintiff  has  composed  the  novel  from  the  drama,  and  the  novel 
contains  scenes  which  the  author  has  put  into  his  drama,  he  has  not  the  least  property 
in  them,  and  they  may  be  reproduced  because  it  was  done  honestly  and  in  ignorance 
that  it  was  au  exact  reproduction  of  the  drama.  There  can  hardly  lie  a  stronger  case 
than  the  present  to  try  the  question  :  for,  in  many  places,  the  two  dramas  are  identical. 
[His  Honor  referred  to  several  passages  in  the  two  dramas  which  were  verbatim  the 
same.]  The  argument  is,  the  plaintiff  happens  to  have  introduced  a  good  deal  of  his 
drama  into  another  book  :  he  has  used  his  own  property  in  another  place  ;  and  the 
defendant  says,  '  I  found  your  property  in  another  place  :  I  did  not  know  you  had 
used  it  any  other  way.  I  did  not  think  I  was  in-[487]-vading  your  copyright,  because 
I  found  it  in  another  work,  to  which  I  contend  I  had  a  right  to  resort.'  There  really 
is  nothing  to  try  upon  this  part  of  the  case."  And  the  injunction  was  granted.  The 
question  here  is,  whether  by  the  mere  act  of  publishing  his  novel  of  "It  is  never  to 
late  to  mend,"  the  author  forfeits  his  stage-right  in  the  drama  of  "Gold." 

Lush,  Q.  C,  for  the  defendant.  It  may  be  conceded  that  the  plaintiff  has  all  the 
rights  he  claims  in  his  drama  of  "Gold."  But  it  is  submitted  that  the  defendant's 
play  of  "  Never  too  late  to  mend,"  constructed  upon  the  plaintiff's  novel,  which  was 
perfectly  lawful,  is  as  much  an  original  production  as  the  plaintiffs  drama  is ;  and 
that  the  authorship  of  that  play  draws  with  it  the  right  to  represent  it  on  the  stage. 
There  is  a  close  analogy  between  patent-right  and  copyright.  There  is,  however,  this 
lirl'erence  between  them  : — The  patent-right  is  given  to  the  first  inventor  ;  and,  if  two 
men  working  independently  of  each  other  happen  to  hit  upon  the  same  invention,  the 
first  who  obtains  a  patent  for  it  shuts  out  the  other :  he  has  got  the  exclusive  right. 
But,  if  two  literary  men  treat  on  the  same  subject,  each  may  have  a  copyright  in  his 
own  production.  The  one  cannot  prevent  the  other  from  composing  a  similar  work, 
provided  no  part  of  it  is  copied  from  his.  [Williams,  J.  The  production  of  the  one 
work  in  no  way  flows  from  the  existence  of  the  other.]  Lord  Mansfield,  in  Sayre  v. 
Moore,  1  East,  361,  n.,  says  :  "  The  act  that  secures  copyright  to  authors  guards  against 
the  piracy  of  the  words  and  sentiments  ;  but  it  does  not  prohibit  writing  on  the  same 
subject.  As  in  the  case  of  histories  and  dictionaries:  in  the  first,  a  man  may  give  a 
relation  of  the  same  facts,  and  in  the  same  order  of  time ;  in  the  latter,  an  interpreta- 
tion is  given  of  the  identical  same  words.  In  all  these  cases  the  question  of  fact  to 
come  [488]  before  a  jury  is,  whether  the  alteration  be  colourable  or  not.  There  must 
be  such  a  similitude  as  to  make  it  probable  and  reasonable  to  suppose  that  one  is  a 
transcript  of  the  other,  and  nothing  more  than  a  transcript.  So,  in  the  case  of  prints, 
no  doubt  different  men  may  take  engravings  from  the  same  picture.  The  same  principle 
holds  with  regard  to  charts  :  whoever  has  it  in  his  intention  to  publish  a  chart  may 
take  advantage  of  all  prior  publications.  There  is  no  monopoly  of  the  subject  here, 
any  more  than  in  the  other  instances  ;  but,  upon  any  question  of  this  nature,  the  jury 
will  decide  whether  it  be  a  servile  imitation  or  not."  Copyright  is,  "the  sole  and 
exclusive  liberty  of  printing  or  otherwise  multiplying  copies"  of  the  party's  own  com- 

(a)  Reade  v.  Conquest,  ante,  vol.  ix.,  p.  755,  had  not  at  this  time  been  decided. 
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position:  5  >V  6  Viet,  o.  45,  s.  2.  That  cannot  be  invaded  except  by  copying.  The 
words  of  the  8  Anne,  c.  l'J,  were  the  same.     The  judgment  of  Lord  Eldon  in  Matthew 

son  v.  Slorblnh',  12  Ves.  -70,  goes  upon  the  supposition  that,  it'  two  men  treat  on  tin- 
same  subject)  if  the  work  of  eaeh  be  original,  there  is  no  infringement  by  either.  So 
also  does  the  judgment  in  Longman  v.  IVinwhester,  16  Ves.  269  j  and  again  in  Wffldns 
v.  Aikin,  17  Ves.  422.  [Williams,  .1.  Suppose  a  drama  published  in  England  is 
translated  into  the  French  language  in  France, — would  are-production  of  it  in  English 
from  the  French,  in  ignorance  of  its  having  been  originally  translated  from  English, 
be  an  invasion  of  the  right  of  the  original  author  ?J  That  is  substantially  this  ques- 
tion. If  two  authors  go  to  independent  original  sources,  eaeh  has  a  right.  [Erie,  ( '.  J. 
Is  the  novel  here  an  "original  source?"]  By  original  source  is  meant,  any  source 
open  to  the  public.  When  Mr.  Reade  published  his  novel,  he  gave  out  his  conceptions 
to  the  world.  No  person  could  lawfully  multiply  copies  of  that  work  ;  for,  that  would 
be  an  infringement  of  Mr.  Reade's  copyright.  But  any  person  was  at  liberty  to  turn 
the  incidents  of  that  novel  [489]  into  the  form  of  a  drama.  It  is  like  the  case  of  a 
man  making  an  abridgment  of  a  work  :  he  may  acquire  a  copyright  in  the  abridgment. 
So,  the  author  of  this  drama  constructed  from  the  novel  would  acquire  copyright 
therein.  [Williams,  J.  Provided  it  interfered  with  no  dramatic  right.  Erie,  C.  J. 
Your  contention  is  that,  even  if  an  action  would  have  lain  for  a  piracy  of  the  drama 
of  "Gold,"  none  will  lie  if  the  same  words  are  taken  from  the  novel.]  Precisely  so. 
To  constitute  an  infringement  of  copyright  or  dramatic  right,  the  identical  thing  must 
be  copied  ;  advantage  must  be  taken  of  the  labour  and  skill  of  the  author.  Suppose 
two  persons  set  about  to  dramatize  a  novel,  if  each  takes  the  whole  of  the  incidents, 
the  dramas  of  both  will  necessarily  be  much  alike.  In  that  case,  would  the  one  who 
gets  his  play  on  the  stage  iirst  have  a  right  to  exclude  the  other!  The  defendant 
here  has  not  infringed  the  statute,  because  that  which  he  has  represented  is  something 
substantially  different  from  the  plaintiffs  production. 

Reade,  in  reply.  Stage-right  is  even  more  firmly  protected  than  copyright.  No 
doubt,  as  the  law  now  stands,  if  the  plaintiff  had  dramatized  a  novel,  it  was  competent 
to  the  defendant  to  dramatize  it  also.  But,  the  play  being  the  original  creation,  the 
plaintiff  is  not  divested  of  his  right  to  the  sole  representation  by  his  having  turned 
its  incidents  into  a  novel.  He  referred  to  Blachcdl  v.  Harper,  2  Atk.  95,  PlanchA  v. 
Braham,  4  X.  C.  17,  5  Scott,  242,  8  C.  &  P.  6S,  and  Colbwrn  v.  Simms,  2  Hare,  543. 

Cur.  adv.  vult. 

Eklk,  C.  J.,  now  delivered  the  judgment  of  the  court: — 

The  plaintiff  sued  for  an  alleged  infringement  of  his  stage  copyright  in  a  drama 
called  "Gold.''  The  de-[490]-fendant  had  caused  to  be  represented  a  drama  called 
"Never  too  late  to  mend  :  "  and  it  is  clear  that,  in  so  doing,  he  was  guilty  of  the 
infringement  complained  of,  unless  the  facts  mentioned  below  constitute  a  defence, 
because  many  pails  of  the  two  dramas  were  the  same,  and  the  ■">  &  4  \V.  1,  c.  15,  s.  2, 
enacts  that,  if  any  person,  without  the  consent  of  the  proprietor,  shall  represent  any 
dramatic  production  therein  described,  or  any  part  thereof,  he  shall  lie  liable  to  a 
penalty  of  not  less  than  40s. 

The  facts  on  which  the  defendant  relied  were,  that  the  plaintiff  had  published  a 
novel  called  "  It  is  never  too  late  to  mend,''  which  was  the  drama  called  "Gold  pre- 
sented in  the  form  of  a  novel,  Containing  in  substance  the  same  incidents  and  characters 
and  language;  and  that  the  defendant's  brother  dramatized  this  novel,  calling  his 
drama  "Never  too  late  to  mend,"  and,  in  so  doing,  took  many  of  the  characters  and 
incidents  and  much  of  the  language  of  the  novel.  The  consequence  was,  thai  mam- 
parts  of  the  drama  "Never  too  late  to  mend  were  the  same  as  tin-  corresponding 
parts  of  the  drama  "Gold."  But  the  brother  so  composed  his  drama  from  the 
plaintiffs  novel  without  baving  seen  or  in  any  way  known  of  the  plaintiff's  drama 
"Golil,  "and  took  nothing  directly  therefrom.  The  drama  so  composed  by  his  brother 
the  defendant  represented  ai  bis  theatre;  and  on  these  facts  he  contended  that  his 
brother  was  the  author  oi  the  drama  so  represented  by  him,  within  tin-  meaning  of 

the  statute  .'I  &  1  W.  I,  c  15.  If  he  was  the  author,  it  follows  that  the  plaintiff  was 
not,  and  that   no  right  of  I  he  plaint  ill'  has  liecn  violated 

It  was  argued  lor  him  that  copyright  differs  from  patent  right,  in  this,  (hat  the 
patent  is  to  tin-  first  inventor,  and  then-  cannot  he  two  first  inventors,  although  there 
may  he  t  w iginal  inventors  j  whereas,  copyright  belongs  to  tin-  author  of  tin-  com 

I1  I   ii  inn,  [491]  and,  if   two  authors  invented    the  same  ideas,  and    clothed    them  in  the 
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same  words,  each  author  might  have  copyright  in  the  same  composition,  although 
composed  by  two  original  authors.  In  that  case,  it  was  contended  that  neither  of  the 
authors  would  have  infringed  any  of  the  rights  of  the  other.  A  party  who  multiplied 
copies  taken  from  such  a  composition  as  published  by  one  of  them  might  be  liable  for 
infringement  of  copyright  to  the  author  from  whose  publication  he  had  taken  the 
copies,  if  that  was  ascertained,  without  incurring  any  liability  towards  the  other 
author.  Upon  this  principle,  he  contended  that  the  defendant's  brother  was  an 
original  author  of  his  drama  "  Never  too  late  to  mend,"  and  had  both  the  book  copy- 
right and  the  stage-copyright  therein. 

The  court  has  already  decided  in  this  case  that  the  representation  of  the  brother's 
drama  was  no  infringement  of  the  plaintiffs  book  copyright  in  his  n.vel:  and  the 
defendant  now  further  contended  that  such  representation  was  no  infringement  of  the 
plaintiffs  stage-copyright  in  his  drama  called  "Gold,"  because  the  brother  was  the 
author  of  his  drama.  But  we  think  that  this  ground  of  defence  fails.  The  defendant's 
brother  was  not  the  author  of  those  parts  of  the  drama  "  Never  too  late  to  mend  " 
which  he  copied  directly  from  the  plaintiff's  novel,  and  so  indirectly  from  the  plaintiff's 
drama  "  Gold." 

It  is  not  necessary  to  decide,  whether,  if  the  brother  published  his  drama,  he 
would  infringe  the  plaintiffs  book  copyright  under  the  5  &  6  Vict.  c.  45  iu  his  novel 
or  drama  above  mentioned.  If  that  question  should  arise,  it  would  then  be  time  to 
decide  whether  the  defendant  could  find  any  defence  :  but  it  is  clear  that  he  could 
not  in  that  case  defend  himself  on  the  ground  that  he  was  the  author  of  the  parts 
which  he  copied.  Here,  the  question  that  arises  is  in  respect  of  [492]  the  plaintiff's 
stage-copyright  in  his  drama  "Gold."  This  copyright  under  3  &  4  W.  4,  c.  15,  is 
infringed,  if  the  whole  or  any  part  of  it  should  be  represented  without  leave  ;  and  it 
is  clear  that  a  very  considerable  part  of  it  has  been  represented  by  the  defendant :  he 
is  therefore  liable  in  this  action,  unless  he  has  an  excuse.  The  excuse  offered  is  as 
above  stated,  that  the  brother  is  the  author  of  these  parts.  But  the  fact  is  not  so. 
The  brother  is  not  the  author  of  those  parts,  it  being  admitted  that  he  copied  them 
from  the  plaintiff's  composition,  and  did  not  compose  them  himself. 

The  fallacy  lies  in  the  allegation  that  the  defendant's  brother  is  the  author  of  his 
drama  "Never  too  late  to  mend,"  which  is  true  in  one  sense  and  untrue  in  another. 
He  is  the  author  of  parts  of  it ;  and,  in  respect  of  publishing  or  representing  them, 
he  infringes  no  right  of  others,  and  might  sue  any  other  who  infringed  his  right. 
But,  in  respect  of  the  parts  copied  from  the  plaintiff,  if  he  was  sued  for  publishing  and 
infringing  the  book-copyright,  he  might  perhaps  lie  excused  under  some  of  the  rules 
relating  to  literary  property,  and  to  the  power  of  abridging  or  taking  extracts  there»- 
from,  or  the  like  :  but  he  could  nut  justify  on  the  ground  that  he  was  the  author; 
and  if,  as  here,  he  is  sued  for  representing  those  parts,  and  so  infringing  the  stage- 
copyright,  he  cannot  justify  as  author  ;  and  that  alone  is  the  ground  which  is  now 
to  be  disposed  of 

The  point  that  the  defendant  had  a  defence  in  his  belief  that  his  brother  had  a 
light  to  dramatise  the  novel,  and  that  therefore  he  had  a  right  to  represent  the  drama, 
could  not  be  relied  on.  If  he  had  the  right,  his  belief  would  be  immaterial :  if  he  had 
not  the  right,  and  had  done  the  wrong  complained  of,  his  belief  that  he  was  not  doing 
wrong  is  equally  immaterial.  In  Lee  v.  Simpson,  3  C.  B.  871,  6  D.  &  L.  666,  [493] 
the  defendant  had  purchased  the  piece  which  he  represented,  and  believed  he  had 
the  right ;  but,  on  proof  by  the  plaintiff  that  he  had  the  right,  the  judgment  was 
against  the  defendant,  on  the  ground  "that  he  had  infringed  the  plaintiff's  property 
protected  by  statute,  and  was  an  offender  within  its  terms  ;  and,  if  the  plaintiff  was 
bound  to  shew  the  defendant's  knowledge,  the  protection  awarded  by  the  statute 
would  be  illusory." 

On  these  grounds,  our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

The  General  Steam  Navigation  Company  /■.  Slitter.     Jan.  20th,  1862. 

[S.  C.  31  L.  J.  C.  P.  185  ;  5  L.  T.  641  ;  8  Jur.  X.  S.  821  ;   10  W.  K.  316.] 

By  the  terms  of  a  charterparty,  the  plaintiffs  ship  (a  steam-vessel)  was  to  proceed  to 
H.,  to  be  there  ready  to  load  by  a  given  day,  or  so  near  tlieretmto  as  she  might  safely 
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get,  and  there  load  from  the  factors  of  the  merchant  such  quantity  of  oxen,  slurp, 
and  [or]  other  lawful  produce  which  the  merchant  might  find  it  convenient  to  ship, 
not  exceeding  what  she  could  reasonably  stow  and  carry  over  and  above  her  tackle, 
&c.,  and,  being  so  loaded,  was  to  proceed  therewith  to  London,  and  deliver  the 
same  on  being  paid  freight  a  lump  sum  of  4501.  Tiro  working  days  were  allowed 
for  loading  and  discharging,  and  three  days  on  demurrage.  The  cargo  to  be  taken 
to  and  from  alongside  at  the  merchant's  risk  and  expense. — Arrived  at  H.,  the 
vessel  went  alongside  the  jetty,  and  received  on  board  a  number  of  barrels  of  hams 
and  300  head  of  live-stock,  for  which  the  captain  signed  bills  of  lading.  Being 
thus  laden,  the  vessel  was  found  to  draw  too  much  water  to  get  over  the  bar,  and 
the  captain  was  consequently  obliged  to  take  out  all  the  stock.  He  then  proposed 
to  the  charterer's  agent  to  stow  ou  board  so  many  of  the  cattle  as  would  enable  him 
to  pass  over  the  bar,  and  to  remain  outside  and  there  take  in  the  remainder  at  the 
charterer's  expense  and  risk.  The  agent  declined  to  accede  to  this,  and  refused  to 
put  any  of  the  cattle  again  on  board,  unless  the  captain  would  take  all.  Being 
unable  to  come  to  terms,  the  captain  proceeded  on  his  voyage  with  only  the  hams 
on  board  : — Held  that,  under  these  circumstances,  the  owners  were  not  entitled 
either  to  the  stipulated  freight  or  to  damages  for  the  refusal  to  ship  the  cargo ;  for 
that,  although  the  captain  was  not  obliged  to  go  within  the  bar  at  all,  yet,  having 
chosen  to  do  so,  and  having  received  the  cargo  on  board,  and  signed  bills  of  lading, 
he  was  bound  to  find  his  way  to  his  destination. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendant  for  the  recovery 
of  4501.,  for  freight  earned  by  the  plaintiffs  on  a  voyage  made  by  their  ship  "Tiger" 
from  Hjerting,  in  Denmark,  to  London,  according  to  the  terms  of  a  charterparty  ;  or, 
if  the  court  should  be  of  opinion  that  such  freight  was  not  [494]  earned,  for  damage 
sustained  by  the  plaintiffs  from  the  defendant's  refusing  to  ship  a  cargo. 

By  consent  of  the  parties,  and  by  a  judge's  order  pursuant  to  the  Common  Law 
Procedure  Act,  1852,  the  following  case  was  stated  for  the  opinion  of  the  court, 
without  any  pleadings  : — 

The  plaintiffs  are  a  company,  whose  principal  office  is  in  London,  and  who  own 
a  large  number  of  steam-vessels,  and,  amongst  them,  the  steam-ship  "Tiger."  The 
defendant  is  a  merchant,  who  resides  and  carries  on  his  business  in  London. 

In  the  month  of  April,  1SG0,  the  defendant  was  desirous  of  chartering  a  steam- 
ship to  carry  a  cargo  of  cattle  and  other  merchandize  from  Hjerting  to  London  ;  and 
he  applied  to  the  plaintiffs  to  know  whether  they  would  for  that  purpose  charter  to 
him  their  steam-ship  the  "Tiger."  To  this  the  plaintiffs  assented;  and  thereupon 
the  following  charterparty  was  drawn  up  and  signed  by  the  agents  of  the  plaintiffs 
and  defendant  respectively  : — 

"London,  April  4th,  1860. 

"  It  is  this  day  mutually  agreed  between  Martin  Pratt,  Esq.,  secretary  to  owners 
of  the  steam  good  ship  or  vessel  called  the  'Tiger,'  of  London,  of  the  burl  hen  of  f^y 
register  tons  or  thereabouts,  now  in  London,  and  George  Russell,  of  London,  as  agent 
for  Slipper  &  Son, — That  the  said  ship,  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage,  shall  with  all  convenient  speed  sail  and  proceed  to  Hjerting, 
to  be  there  and  ready  to  load  by  the  10th  of  the  current  mouth,  or  so  near  thereunto 
as  she  may  safely  get,  and  there  load   from   the   factors  of  the  said  [merchant]  such 

quantity  of  oxen,  sheep,  ' —  other  lawful  produce  which  the  said  merchant  may  find 

or 
it  convenient  to  ship,  not  exceeding  what  she  can  reasonably  stow  [495]  and  carry 
over  and  above  her  tackle,  apparel,  provisions,  and  furniture;  ami,  being  so  loaded, 
shall  therewith  proceed  to  London  to  discharge  at  Brown's  wharf,  or  so  near  thereunto 
as  she  may  safely  get,  and  deliver  the  same  on  being  paid  freight  a  lump  sum  of  1501. 
sterling  for  the  entire  use  of  the  holds  from  bulkhead  to  bulk  bead,  and  decks  for  eat  tie 

and   sheep,   in   full   of   all    port  charges    and    pilotages    (the  act    of    God,    the    Q m's 

enemies,  lire,  and  all  and  every  other  dangers  and  aeeidents  of  the  seas,  rivers,  boilers, 

machinery,  steam,  and  steam-navigation,  of  whatever  nature  or  kind  Boever  during 
the  said  voyage  always  excepted):  Freight  to  be  paid  on  unloading  ami  right  delivery 

of  the  cargo,  in  cash:    Two  Working   days  are  to  lie  allowed    the    merchant   (if  the  ship 

is  not  sooner  dispatched )  for  loading  and  discharging,  and  three  days  on  demurrage 
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over  aud  above  the  said  laying  days,  to  be  paid  for  day  by  day,  at  the  rate  of  1 21. 
per  day.  The  master  to  sign  bills  of  lading  without  prejudice  to  this  agreement:  The 
vessel  to  be  consigned  to  charterer's  agents  at  ports  of  lading  and  discharge  free  of 
commission,  but  paying  the  usual  fees  for  custom's  entry  and  clearance  :  The  cargo 
to  be  taken  to  and  from  alongside  at  merchant's  risk  and  expence :  Penalty  for 
non-performance  of  this  agreement,  4501. :  Lay  days  not  to  commence  before  the 
10th  of  April  current,  and  freight  subject  to  a  chartering  commission  of  2i  per  cent, 
of  jettison  or  mortality  of  cattle  and  sheep.  "Geo.  Russell, 

"  per  pro  Jno.  Irwin." 

In  accordance  with  the  above  charterparty,  the  "Tiger"  left  Lowf  n  on  the  7th 
of  April,  I860;  and  on  the  afternoon  of  the  9th  of  the  same  month  anchored  off 
Hjerting. 

Hjerting  is  a  small  town  situate  on  the  shores  of  an  [496]  inlet  of  the  sea  on  the 
south-west  coast  of  Jutland,  and  its  position,  as  well  as  the  points  about  it  which  were 
material  to  this  inquiry,  were  shewn  upon  a  map  which  accompanied  and  was  to  form 
part  of  the  case. 

The  usual  lauding  place  for  ships  to  load  and  unload  their  cargoes  is  a  jetty  which 
runs  out  into  the  inlet ;  and  across  the  passage  by  which  vessels  proceed  down  the 
inlet  from  Hjerting  to  the  German  Ocean  are  two  banks  or  bars  of  sand,  one  called 
the  inner  bar,  situate  about  a  mile  from  the  jetty,  and  the  other  called  the  outer  bar, 
situate  at  the  mouth  of  the  inlet. 

On  the  10th  of  April  under  the  guidance  of  a  local  pilot  the  "Tiger"  arrived 
alongside  the  aforesaid  jetty  at  Hjerting,  and  the  entire  use  of  her  holds  from  bulk- 
head to  bulkhead,  and  of  her  deck,  was  given  up  to  the  defendant. 

The  loading  then  commenced  ;  and  on  the  two  following  days  a  cargo  consisting 
of  9G  barrels  of  hams  and  of  300  head  of  live-stock,  viz.  oxen,  bulls,  horses,  and  pigs, 
which  had  been  provided  by  the  defendant,  were  stowed  on  board  the  ship  under  the 
direction  of  the  defendant's  son,  who  was  the  only  person  there  representing  the 
defendant,  and  who  also  acted  as  interpreter  to  the  captain  of  the  "Tiger." 

The  cargo  was  stowed  in  the  usual  and  proper  maimer,  and  there  was  ample  room 
for  it  in  the  ship,  which  when  thus  loaded  was  found  to  draw  14  feet  of  water  forward, 
and  about  14  feet  8  inches  aft. 

Upon  the  12th  of  April,  the  loading  being  completed,  the  "Tiger"  cast  off  from 
the  jetty  and  proceeded  on  her  voyage  down  the  inlet  in  charge  of  the  same  pilot, 
having  on  board  the  defendant's  son,  who  intended  to  accompany  the  cargo  to 
London.  The  captain  before  stalling  signed  bills  of  lading  in  the  usual  way  both  in 
respect  of  the  said  cattle  and  of  the  barrels  of  ham,  which  bills  he  handed  to  the 
defendant's  son. 

[497]  When  the  "  Tiger  "  had  steamed  about  a  mile  from  the  jetty,  and  while  in  her 
proper  channel,  she  suddenly  grounded  upon  the  inner  bar,  and  could  not  be  got  off, 
although  it  was  then  high-water  at  spring-tide,  and  every  effort  was  made  to  effect 
that  object.  Had  she  waited  till  the  next  spring  tide,  which  would  have  occurred  in 
the  course  of  a  month,  she  might  possibly  when  loaded  have  floated  over  the  said  bar; 
but  even  this  possibility  depended  upon  the  concurrence  of  the  spring  tides  and  a 
prevalence  of  winds  from  the  western  quarter. 

On  the  two  following  days,  April  13th  and  14th,  and  on  April  16th,  for  the 
purpose  of  lightening  the  vessel,  275  head  of  the  cattle,  and  a  large  quantity  of  fresh 
water,  were  at  the  instance  of  the  captain  taken  out  of  the  ship  in  lighters  ;  but  she 
still  remained  immovable.  All  possible  efforts  to  move  her  continued  to  be  made, 
but  without  success,  till  April  the  20th.  when  she  floated. 

On  the  following  day,  April  21st,  the  "Tiger"  was  again  brought  alongside  the 
jetty,  and  the  few  head  of  cattle  that  still  remained  in  her  were  landed. 

During  the  time  the  steamer  remained  on  the  bar,  the  captain  took  soundings 
round  the  ship,  with  the  view  of  ascertaining  what  depth  of  water  there  was  at  high 
tide,  and  which  they  found  to  be  but  10  or  II  feet.  The  depth  of  water  at  the  outer 
bar  is  generally  greater  by  one  or  two  feet  than  at  the  inner  bar. 

On  the  21st  of  April,  the  captain,  in  accordance  with  the  regulations  of  the  Custom 
House  at  Hjerting,  hied  a  protest  there,  containing  (amongst  others)  the  following 
declaration, — "On  account  of  the  aforesaid  vessel  being  of  greater  draught  of  water 
to  be  able  to  proceed  with  the  cargo  mentioned  in  the  above-mentioned  document,  the 
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undersigned  declares  hereby  to  discharge  the  same  here,  with  exception  of  the  afore- 
mentioned lot  of  salt  pork  which  remained  on  hoard." 

[498]  The  captain  then  proposed  to  the  defendant's  son  to  re-ship  from  the  jetty 
so  many  of  the  cattle  as  would  reduce  the  draught  of  the  vessel  and  enable  him,  with 
the  said  9(1  casks  of  hams  which  still  remained  on  board,  to  pass  over  the  bar  in 
safety  ;  but  the  defendant's  son  refused  to  ship  a  portion  only  of  the  cattle,  but  ottered 
to  supply  a  full  cargo  at  the  jetty,  and  insisted  that  the  captain  was  bound  to  receive 
it  on  board,  and  that,  unless  he  would  take  a  full  cargo,  he  should  take  none. 

The  captain  refused  to  ship  a  full  cargo,  but  proposed  to  stow  as  many  of  the 
cattle  on  board  as  would  enable  him  to  pass  over  the  bars,  and  then  to  remain  outside 
the  outer  bar,  and  if  possible  take  in  the  remainder  of  the  cargo  there:  but  he  stated 
that  the  anchorage  was  unsafe,  and  that  there  might  be  considerable  danger  in  thus 
shipping  I  he  cargo:  and  he  added  that  the  defendant's  son  must  bring  the  rest  of  the 
cattle  out  to  him  in  lighters,  and  must  take  upon  himself  all  the  risk  of  their 
conveyance  and  shipment.  The  defendant's  son  refused  to  ship  the  cargo  upon  these 
terms. 

There  won  hi  in  fact  have  been  no  difficulty  and  but  little  risk  in  shipping  the 
remainder  of  the  cargo  outside  the  outer  bar,  as  proposed  by  the  captain,  if  the  wind 
had  been  in  the  east  or  blowing  from  any  eastern  quarter  ;  but,  if  the  wind  had  been 
in  any  other  quarter,  there  might  have  been  considerable  difficulty  and  danger  in 
making  the  attempt. 

Moreover,  there  is  good  anchorage  between  the  inner  and  the  outer  liars  ;  and  it 
would  have  been  quite  possible  and  prudent  under  the  circumstances  to  have  loaded 
the  cargo  between  the  two  bars,  and  then  to  have  waited  for  the  concurrence  of  a 
moderate  westerly  wind  and  a  spring  tide,  which  would  have  enabled  the  ship  to 
cross  the  outer  bar  in  safety.  This  course,  however,  was  not  suggested  either  on  the 
part  [499]  of  the  shipper  or  of  the  captain,  and  dues  not  appear  to  have  occurred  to 
either  of  the  parties. 

On  the  21st  of  April,  18(30,  the  captain,  without  making  any  further  proposition, 
left  the  jetty,  and  proceeded  direct  to  London,  having  on  board  no  other  cargo  than 
the  said  96  casks.  Before  he  sailed,  the  defendant's  sun  demanded  the  return  of  those 
casks  ;  but  the  captain  refused  to  give  them  up. 

The  captain,  on  crossing  the  outer  bar  at  highwater,  again  sounded,  and  found  the 
depth  of  water  cm  the  bar  to  be  L3  feet.  He  then  with  such  cargo  as  he  had  so 
shipped  proceeded  to  London,  and  duly  delivered  the  same  to  the  defendant  there, 
according  to  the  terms  of  the  charterparty. 

On  the  24th  of  April,  the  two  following  letters  passed  between  the  defendant  and 
Mr.  Martin  Pratt,  the  plaintiff's  secretary : — 

"1  <fe  2  Fenchurch  Street, 
"Martin  Pratt,  Esq.  "April  24,  1860. 

"Dear   Sir, — I  find  to  my  astonishment   that  the  'Tiger'  has  returned    from 

lljerting  without  her  cargo.     Am  I  to  lerstand  it  to  be  your  intention  to  send  any 

other  \essel  in  her  stead1!  as  1  shall  in  the  mean  time  hold  the  company  responsible 
for  all  prejudice  sustained  by  non-fulfilmenl  of  the  contract. 

"John  SLIPPER." 

"Messrs.  Slipper  &  Son.  "April  21th,   L860. 

"Gentle a,     In  reference  to  your  letter  of  this  day's  date,  I  beg  to  acquainl 

you   that   the  'Tiger'  has  returned  to  London  in  consequence  of  your   refusal   to  ship 
a  cargo  no  board  that  vessel  according  to  tin;  stipulations  provided  by  the  chartcrparty, 

and  that   the  directors  will  hold  you  responsible  for  the  am t  dm'  [500]  to  the 

company  according  to  the  terms  of  the  charterparty. 

"  M  \i;n\  Pi;  itt,  Secretary." 

The  courl  was  to  be  at  liberty  to  draw  any  inference  of  tact  which  a  jury  might 

draw. 

The  questions  for  tin;  opinion  of  the  court  were,     first,  whether  the  plaintiffs  were 

entitled   to   recover   from   the   defendant    the    lump  sum  "I    4501.  in    the   chart  erparty 

mentioned,     secondly,  whether,  if  the  courl  should  I f  opinion  that   the  said  lump 

sum  had  not  been  earned,  the  plaintiffs  wni-  entitled  to  recover  damages  from  the 
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defendant  for  refusing  to  ship  a  cargo  on  board  the  defendant's  ship  "  Tiger  "  according 
to  the  terms  of  the  charterparty. 

If  the  court  should  decide  the  first  of  the  above  questions  in  the  affirmative,  then 
judgment  was  to  be  entered  up  for  the  plaintiffs  for  4501.  and  costs.  If  the  court 
should  decide  the  second  of  the  above  questions  in  the  affirmative,  it  was  to  be  referred 
to  an  arbitrator  to  assess  the  amount  of  damages,  and  judgment  was  to  be  entered  for 
the  plaintiff  in  accordance  with  the  decision. 

If  the  court  should  be  of  opinion  that  both  questions  should  be  answered  in  the 
negative,  then  judgment  was  to  be  entered  up  for  the  defendant,  with  costs. 

Knowles,  Q.  C.  (with  whom  was  C.  Pollock),  for  the  plaintiffs  (a).  The  captain 
did  all  he  could  under  the  circumstances  to  perform  the  contract  which  his  [501] 
owners  had  entered  into,  and  all  he  was  bound  by  the  terms  of  the  charterparty  to 
do.  It  was  the  act  of  the  defendant's  agent  at  Hjerting  which  prevented  him  from 
bringing  home  a  full  cargo.  It  will  probably  be  contended  on  the  part  of  the  defen- 
dant, that  it  was  the  captain's  duty  to  remain  at  Hjerting  until  the  next  spring  tides, 
with  the  possible  concurrence  of  a  westerly  wind,  might  enable  the  ship  to  float  over 
the  bar.  But  the  terms  of  the  charterparty  are  manifestly  inconsistent  with  that 
argument :  they  all  shew  that  an  exceedingly  short  stay  there  was  contemplated. 
Indeed,  it  was  no  part  of  the  captain's  duty  to  go  over  the  bar  at  all :  he  would  have 
fulfilled  all  the  law  required  of  him  if  he  had  remained  outside,  and  had  [502]  called 
upon  the  agent  of  the  charterer  to  bring  the  cargo  alongside  at  his  own  risk  and 
expense ;  for,  the  owners  only  stipulate  that  the  vessel  shall  proceed  to  Hjerting,  to 
be  there  and  ready  to  load  by  a  certain  day,  "or  so  near  thereunto  as  she  might 
safely  get," — that  is,  as  a  loaded  ship.  In  Skidd  v.  fTiUdns,  5  Exch.  304,  under  the 
terms  of  a  charterparty,  the  plaintiffs  ship  was  to  proceed  to  Bolderaa,  «/•  as  near 
thereto  as  she  could  safely  get,  and  to  load  from  the  defendant's  agent  a  full  cargo  of 
timber.  The  vessel  proceeded  within  the  harbour  at  Bolderaa,  and  there  received  a 
portion  of  the  cargo,  but  owing  to  want  of  water,  she  was  then  taken  without  the  bar, 
but  as  near  as  she  could  safely  get,  when  it  was  requested  that  the  rest  of  the  cargo 
should  be  delivered,  which  was  refused  :  and  it  was  held  that  the  plaintiff  had  com- 
plied with  the  charterparty,  and  that  the  defendant  was  liable  for  such  refusal. 
Pollock,  C.  B.,  there  says  :  "  According  to  the  terms  of  the  charterparty,  the  vessel 
need  not  have  crossed  the  bar  at  all,  as  she  was  only  called  upon  to  go  as  near  to 
Bolderaa  as  she  could  safely  go,  and  she  went  inside  solely  for  the  defendant's  accom- 
modation, and  to  save  him  expense."  Ami  Iiolfe,  B.,  says:  "It  is  perfectly  clear 
what  the  meaning  of  this  contract  is,  —that  the  vessel  cannot  be  said  to  get  safely  to 
that  place  from  which  she  cannot  safely  get  away  with   a  full  cargo.     The  word 

(u)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"  1.  That  the  plaintiffs  performed  their  part  of  the  charterparty,  by  taking  on  board 
and  carrying  such  a  caigo  as  was  given  them  for  that  purpose  by  the  defendant : 

"  2.  That  it  was  the  act  of  the  defendant  that  less  than  a  full  cargo  was  shipped, 
for  which  the  plaintiffs  are  not  responsible  : 

"3.  That,  if  the  plaintiffs  did  not  perform  their  part  of  the  charterparty,  they 
omitted  to  do  so  only  by  reason  of  the  defendant  preventing  them  : 

"4.  That  the  plaintiffs,  being  bound  by  the  charter  to  load  such  cargo  only  as  the 
'  Tiger  '  could  reasonably  stow  and  carry,  were  not  bound  to  load  a  greater  cargo  than 
she  could  with  safety  carry  out  of  the  port  of  Hjerting : 

"5.  That  the  'Tiger'  was  by  the  terms  of  the  charter  only  bound  to  go  so  near 
to  Hjerting  as  she  could  safely  get,  and  therefore  that  she  was  bound  to  go  no  nearer 
than  such  point  as  she  could  safely  load  her  cargo  at;  and  that,  by  going  to  Hjerting 
in  the  first  instance,  the  plaintiffs  did  not  waive  their  rights  under  this  provision  : 

"  6.  That  the  defendant  or  his  agent  ought  to  have  accepted  the  captain's  offer  to 
take  in  the  remainder  of  the  cargo  outside  the  bar,  and,  by  refusing  to  do  so,  failed 
to  fulfil  the  charter  : 

"  7.  That  the  plaintiff's  were  prevented  from  carrying  the  cargo  originally  shipped, 
by  perils  of  the  seas ;  that  thereupon  the  plaintiff's  agreed  to  allow  the  defendant  to 
unload  a  part  of  the  said  cargo  on  condition  that  the  defendant  should  load  such  a 
cargo  as  the  plaintiff's  could  safely  carry  ;  and  that  the  plaintiff's  allowed  the  defendant 
to  unload  accordingly,  but  the  defendant  refused  to  load  such  a  cargo  as  the  plaintiff's 
could  safely  carry." 
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'safely'  means  safely  as  a  loaded  vessel.  Suppose  the  place  to  have  been  such  that  she 
could  not  have  taken  in  with  safety  to  herself  a  single  deal,  that  would  not  have  been 
a  place  whereto  she  could  safely  get;  and,  consequently,  as  she  could  not  safely  get 
away  from  within  the  bar  with  a  full  cargo,  that  was  nut  such  a  place  within  the 
terms  of  this  charterparty."  It  is  scarcely  possible  to  distinguish  that  case  from  the 
present.  The  captain  suggested  the  most  convenient  course  that  could  have  [503] 
been  adopted.  Schillizzi  v.  Derry,  4  Ellis  &  B.  873,  will  probably  be  relied  on  for  the 
defendant.  But  that  was  a  case  which  depended  upon  its  own  peculiar  circumstances. 
[Williams,  J.  It  does  not  appear  from  the  case  that  either  of  the  parties  knew  that 
the  "Tiger  "  could  not  be  loaded  with  a  full  cargo  at  the  jetty.]     It  does  not. 

Lush,  Q.  C.  (with  whom  was  Murphy),  contra  («).  Assuming  that  the  captain 
would  have  satisfied  the  owner's  contract  if  he  had  stayed  outside  the  bar  and  there 
demanded  a  cargo, — he  did  not  adopt  that  course  ;  but  he  chose  to  go  to  the  jetty. 
Having  brought  his  vessel  to  the  usual  loading  place,  the  captain  gives  the  charterer's 
agent  notice,  and  places  the  ship  at  his  dis-[504]-posal.  The  agent  there  furnishes 
a  full  cargo,  and  it  is  received  on  board,  and  the  captain  signs  bills  of  lading.  The 
contract  of  the  merchant  is  then  completely  performed  ;  and  the  captain  is  bound  to 
find  his  way  home  with  the  cargo,  unless  prevented  by  any  of  the  exceptions  contained 
in  the  charterparty  and  bills  of  lading.  Having  incurred  all  the  risk  and  expense  of 
loading  the  ship  once  at  the  captain's  request,  the  merchant  had  no  further  duty  to 
perform.  There  is  nothing  to  shew  that  either  the  charterer  or  his  agent  knew 
anything  about  the  depth  of  water  on  the  bar,  or  the  draught  of  the  vessel.  The 
chart  (without  which  no  mariner  would  approach  the  place)  shews  the  depth  of  water 
at  each  of  the  bars,  and  the  captain  knows  how  much  water  his  vessel  requires  to  float 
her  when  loaded.  In  Shield  v.  Wilkins,  5  Exch.  304,  both  parties  knew  that  the  ship 
could  not  load  the  whole  cargo  within  the  bar.  The  owners  were  in  the  same  position 
there  as  if  the  vessel  had  originally  stayed  outside  :  they  waived  none  of  their  rights. 
The  case  of  Schillizzi  v.  Derry,  4  Ellis  &  B.  873,  however,  is  a  strong  authority  for  the 
defendant.  The  declaration  stated  that,  by  charterparty  between  the  plaintiff  and 
defendant,  it  was  agreed  that  the  defendant's  ship,  then  in  London,  should  sail  to 
Galatz  or  lbrail,  or  so  near  thereunto  as  she  might  safely  get,  and  there  load  a  cargo 
from  the  plaintiffs  factor,  and  therewith  proceed  to  a  port  in  the  united  kingdom, 
or  between  Havre  and  Hamburgh  inclusive,  the  act  of  (4od,  &c,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever  during  the  voyage,  always  excepted  ;  that  the  ship  was  not  prevented 
by  any  of  the  excepted  causes  from  proceeding  with  and  completing  her  said  outward 
voyage ;  yet  that  the  defendant  made  default  in  causing  the  ship  to  sail  and  proceed 
with  all  conve-[505]-nient  speed  on  her  said  outward  voyage,  and  before  the  said 
outward  voyage  was  completed,  wrongfully  caused  the  ship  to  deviate  from  the  course 
of  her  said  voyage,  and  wholly  abandon  the  said  voyage.  The  defendants  pleaded, — 
first,  not  guilty  of  the  alleged  breach  of  the  charterparty, — secondly,  that  the  defen- 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 
"  1.  That  the  plaintiffs  did  not  perform  their  part  of  the  charter,  and  cannot  there- 
fore sue  the  defendant  for  lump  or  other  freight : 

"2.  That  the  plaintiffs  cannot  under  the  circumstances  recover  damages  from  the 

defendant  for  not   loading  : 

"3.  That  the  plaint  ill's  were  bound  to  carry  to  London  the  entire  cargo  which  was 
shipped  on  board  the  'Tiger'  at  the  jetty  on  the  12th  of  April  : 

"4.  That  it  was  the  duty  of  the  captain  to  have  tendered  his  ship  to  the  defendant 
between  the  two  bars,  which  was  not  done  : 

"  5.  That  there  was  no  proper  tender  of  I  he  plaintiffs'  shi| tside  the  outer  bar  : 

"II.  That  it  was  possible  for  the  captain,  by  waiting  for  another  spring  tide,  to 
have  carried  the  entire  cargo  from  the  jetty  ;  anil  that  it  was  his  duty  to  have  waited 
a  longer  time  at  Hierting,  so  as  to  be  able  to  do  so : 

"7.  That  the  defendant  was  not  bound  by  the  charter  to  give  cargo  outside  the 
bar  at  his  own  risk  : 

"8.  That  the  plaintiffs  were  not  prevented  from  performing  t  heir  charter  by  any 
of  the  excepted  perils  : 

"9.  That  the  plaintiffs  are  estopped  from  contending  that  the  jetty  at   Hjerting 

was  not  the  proper  place  for  loading.'' 
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dants  were  prevented  by  the  excepted  causes,  to  wit,  by  the  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  from  proceeding  with  and  completing  the  said 
outward  voyage ;  upon  which  pleas  issues  were  joined.  It  appeared  that  the  ship 
reached  the  mouth  of  the  Danube  on  the  5th  of  November.  Galatz  is  95  miles  up  the 
Danube,  and  Ibrail  20  miles  higher.  At  the  mouth  of  the  Danube  is  a  bar,  upon  which, 
at  the  time  of  the  arrival  of  the  ship,  there  was  not  water  sufficient  to  allow  her  to 
pass.  On  the  11th  of  December,  she  sailed  from  the  mouth  to  Odessa  (100  miles 
distant),  and  there  took  in  a  cargo  from  other  parties.  It  would  not  have  been  safe 
for  her  to  remain  oft"  the  mouth  after  the  11th  of  December;  and  Odessa  was  the 
nearest  safe  port.  On  the  7th  of  January  following,  there  was  water  enough  on  the 
bar  of  the  mouth  of  the  Danube  to  enable  the  ship  to  go  up  to  Galatz.  and  sail  with 
a  cargo  out  of  the  river.  It  was  held  that  both  issues  should  be  found  for  the  plaintiff: 
for  that, — first,  the  voyage  was  not  completed,  even  if  the  vessel  was  prevented  by 
any  of  the  excepted  causes  from  completing  it, — but,  secondly,  that  no  such  prevention 
was  shewn,  but,  at  the  most,  circumstances  of  the  excepted  kind  delaying  the  com- 
pletion. Wightman,  J.,  there  says  :  "  No  doubt,  the  obstruction  was  temporary.  The 
impossibility  of  waiting  oft'  the  harbour's  mouth  does  not  determine  the  obligation  to 
complete  the  voyage."  Here  the  defendant  stands  upon  his  rights.  If  there  were  any 
difficulty  in  the  way  of  the  performance  by  the  plaintiffs  of  their  con-[506]-traet,  they 
ought  to  have  known  it,  and  might  have  made  a  special  provision  for  it. 

Knowles,  in  reply.  The  defendant  appears  to  have  stipulated  for  this  particular 
ship.  It  was  his  duty  to  have  satisfied  himself  that  her  draught  of  water  was  such 
as  to  suit  the  requirements  of  the  particular  port.  His  agent  ought  not  to  have  suffered 
the  vessel  to  take  in  a  full  cargo  at  the  jetty,  when  he  must  have  known,  or  was  bound 
to  know,  that  she  could  not  get  out  with  it. 

Erle,  C.  J.  I  regret  to  say  that  I  am  unable  to  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  judgment.  It  appears  to  me  that,  according  to  the  terms 
of  this  charterparty,  the  captain  might  have  stayed  outside  the  bar,  and  thus  put  the 
defendant  to  the  inconvenience  and  expense  of  shipping  his  cattle  and  goods  there. 
The  reasonable  and  proper  course  to  have  pursued  undoubtedly  would  have  been  that 
which  was  adopted  in  the  case  of  Shield  v.  Wilkins,  5  Exch.  301.  It  is  what  would 
have  been  stipulated  for,  if  both  parties  had  been  acquainted  with  the  harbour.  Mi1. 
Lush,  however,  repudiates  that,  and  on  the  part  of  the  defendant  insists  upon  his  strict 
rights.  He  says  that,  after  the  captain  had  signed  bills  of  lading  and  had  begun  the 
home  voyage,  it  was  his  duty  to  find  his  way  with  the  goods  to  their  destined  port. 
I  am  unable  to  find  any  answer  to  that,  and  therefore  feel  bound  to  pronounce  judg- 
ment for  the  defendant. 

Williams,  J.  I  am  of  the  same  opinion.  I  canuot  coucur  with  Mr.  Knowles 
that  it  was  the  duty  of  the  defendant  to  know  that  the  "Tiger,"  which  he  himself  had 
selected,  was  incapable  of  passing  the  bar  at  Hjei  ting  [507]  when  loaded.  The  selec- 
tion of  the  ship  is  nothing.  I  think  that,  after  the  defendant  had  at  the  request  of 
the  captain  loaded  a  full  cargo  at  the  jetty,  and  the  captain  had  signed  bills  of  lading 
acknowledging  the  receipt  of  the  cargo  according  to  the  charterparty,  nothing  was 
left  for  him  to  do  but  to  find  his  way  home  in  accordance  with  the  stipulations  contained 
in  that  document.  But  it  seems  to  me  that  the  captain,  having  chosen  to  go  to  the 
jetty,  disabled  himself  from  afterwards  saying  that  his  proper  place  of  loading  was 
outside  the  bar.  That  was  long  after  the  time  of  loading  stipulated  for  by  the  charter- 
party  had  elapsed. 

Willes,  J.  I  am  of  the  same  opinion.  Both  parties  when  they  entered  into  this 
charterparty  made  a  mistake.  Acting  upon  that  mistake,  the  captain,  on  his  arrival 
at  Hjerting,  went  to  the  jetty  and  there  received  on  board  a  full  cargo.  He  then 
found  that  the  ship  could  not  proceed.  Still,  the  cargo  had  been  loaded  by  the 
charterer  at  the  request  and  with  the  consent  of  the  captain,  the  agent  of  the  owners. 
Another  mistake  was  also  committed  by  the  charterer.  He,  doubtless,  never  antici- 
pated that  he  would  have  to  take  the  cargo  outside  the  bar  at  his  own  expense  and 
risk.  This,  especially  with  such  a  cargo,  would  necessarily  be  attended  with  danger. 
If  the  action  had  been  brought  by  the  charterer  against  the  owners  for  refusing  to 
take  the  cargo,  and  he  had  succeeded  in  making  out  his  right  to  damages  at  all,  it 
would  have  been  by  reason  of  the  exception  in  the  charterparty  :  he  could  only  have 
been  entitled  to  the  value  of  the  voyage,  giving  the  owners  credit  for  the  lump  sum 
agreed  on  as  freight,  and  the  expense  and  risk  of  the  proceeding.     The  result,  there- 
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fore,  must  have  been  that  each  party  would  have  borne  the  loss  which  had  [508]  fallen 
properly  upon  him.  The  owners  clearly  cannot  recover  freight  which  has  never 
been  earned. 

KEATING,  J.  I  am  of  the  same  opinion.  I  regret  that  the  parties  did  not  act 
in  a  spirit  of  mutual  accommodation  and  forbearance.  In  point  of  strict  right  the 
plaintiffs  cannot  be  entitled  to  freight  which  they  have  not  earned. 

Judgment  for  the  defendant. 

Price  v.  Mouat.     1862. 

[Referred  to,  Krell  v.  Henry,  [1903]  2  K.  B.  753.] 

The  plaintiff,  who  was  known  to  be  acting  in  the  capacity  of  a  "lace-buyer,"  was 
engaged  by  the  defendant,  a  lace-dealer,  under  the  following  memorandum  : — "  M. 
agrees  to  engage  P.  for  the  term  of  three  years  from  Monday  the  15th  of  August, 
1859,  at  the  yearly  salary  of  5001.,  payable  monthly.  P.  to  give  the  whole  of  his 
services,  and  to  be  advised  and  guided  by  M.  if  necessary." — In  an  action  by  I', 
against  M.  for  a  wrongful  dismissal  pending  the  term  on  the  alleged  ground  of  dis- 
obedience of  lawful  orders  : — Held,  that  evidence  was  admissible  to  shew  the  capacity 
in  which  the  plaintiff  was  engaged,  viz.  as  "lace-buyer"  ;  and  that  it  was  properly 
left  to  the  jury  to  say  whether  or  not  the  orders  which  he  was  alleged  to  have 
disobeyed  were  such  as  a  person  in  that  position  was  bound  to  obey. 

This  was  an  action  by  a  servant  against  his  employer  for  a  wrongful  dismissal. 
The  declaration  was  in  the  usual  form.  The  defendant  pleaded  several  pleas,  amongst 
others  a  plea  alleging  that  the  plaintiff  misconducted  himself  in  the  service  by  dis- 
obeying the  lawful  orders  of  his  employer,  wherefore  he  dismissed  him. 

The  cause  was  tried  before  Erie,  0.  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  when  the  following  facts  appeared  in  evidence  : — The  defendant  and  one 
Nickisson  carried  on  the  business  of  lace-dealers  in  Russia  Row,  Milk  Street,  Cheapside. 
The  plaintiff  was  in  the  service  of  Messrs.  Morrison,  Dillon  &  Co.,  in  the  capacity  of 
"lace  buyer,"  a  duty  which  requires  considerable  skill,  judgment,  and  experience, 
inasmuch  as  upon  the  "buyer"  devolves  the  selection  of  proper  stock  at  proper  prices. 
In  .Inly,  1859,  Messrs.  Mouat  &  Nickisson  proposed  to  the  plaintiff  to  quit  Messrs. 
[509]  Morrison  A  Co.'s.,  and  to  enter  into  an  engagement  with  them  ;  and,  ultimately, 
on  the  5th  of  August  in  that  year,  the  following  agreement  was  drawn  up  and  signed 
by  the  respective  parties: — 

"London,  Russia  Row,  Milk  Street,  5  August,  185!). 
"Messrs.  Mouat  &  Nickisson  agree  to  engage  Mr.  Henry  Price  for  the  term  of 
three  years  from  Monday  the  15th  day  of  August,  1859,  al  the  yearly  salary  of  50(11., 
payable  monthly  :  Mr.  II.  Price  to  give  the  whole  of  his  services,  and  to  be  advised 
and  guided  by  Messrs.  Mouat  &  Nickisson,  if  necessary." 

The  plaintiff  accordingly  entered  into  the  service  of  Messrs.  Mouat  A  Nickisson 
until  the  dissolution  of  the  linn,  and  afterward-  remained  with  Mr.  Mouat  (who 
continued  the  business)  in  the  capacity  of  lace-buyer.  Early  in  the  year  1861,  the 
defendant,  who  was  evidently  seeking  an  opportunity  of  putting  an  end  to  the 
engagement,  seeing  the  plaintiff  in  the  warehouse  unemployed,  desired  him  to  fold 

some  lae 1  cards,  which  the  plaintiff,  deeming  the  work  derogatory  and  unbecoming 

his  position,  refused  to  do,  whereupon  the  defendanl  al  once  dismissed  him. 

On  the  part  of  the  plaintiff  evidence  was  tendered  for  the  purpose  of  shewing  that 
the  capacity  in  which  he  was  hired  was  that  of  a  "lace-buyer,"  and  that  the  order 
which  he  had  disobeyed  was  one  which,  seeing  the  Capacity  in  which  lie  was  hired,  he 
was  not  bound  to  obey. 

Foi  the  defendant  it  was  insisted  that,  inasmuch  as  the  contract  was  one  which 
by  the  Statute  of  Frauds  was  required  to  be  in  writing,  it  was  not  competent  to  the 
plaintiff  to  add  by  oral  evidence  a  term  not  found  in  the  writing. 

The  Lord  Chief  Justice  over-ruled  the  objection,  and  allowed  the  evidence  to  be 
given;  and  be  left  it  to  the  jury  to  say  whether  or  not  the  order  to  card  the  lace 
[510]  was  one  which,  assuming  him  to  have  been  engaged  as  a  "buyer,"  the  plaintiff 
was  bound  to  obey. 
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The  jury  returned  a  verdict  for  the  plaintiff,  damages  3751.,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that  the 
extrinsic  evidence  was  not  properly  admissible. 

Hawkins  moved  accordingly.  He  submitted  that,  the  contract  being  silent  in 
respect  of  the  capacity  in  which  the  plaintiff  was  engaged,  oral  evidence  was  not 
admissible  to  add  a  term  to  it  ;  and  that  the  lawfulness  of  the  orders  was  not  a  question 
for  the  jury, — citing  Turner  v.  Mason,  14  M.  &  W.  112,  and  Lilly  v.  Elwin,  11  Q.  U. 
742.  [Byles,  J.  If  the  evidence  was  properly  received,  as  I  think  it  was,  the  question 
to  be  determined  was,  what  are  the  duties  of  a  buyer?  Surely  that  must  be  for 
the  jury.] 

Erle,  C.  J.  The  question  which  was  before  the  jury  was,  whether  the  order 
which  the  plaintiff  declined  to  obey  was  a  lawful  order  within  the  contract  of  hiring. 
If  he  was  hired  as  a  buyer,  he  was  not  bound  to  perform  services  not  properly 
appertaining  to  that  character.  As  to  the  admissibility  of  the  evidence, — it  seems  to 
me  that  it  was  competent  to  the  plaintiff  by  extrinsic  evidence  to  shew  the  situation 
he  was  in  at  the  time  the  written  contract  was  entered  into  :  the  evidence  was  clearly 
admissible  to  explain  that ;  and  it  was  entirely  consistent  with  a  written  contract.  I 
think  the  jury  were  warranted  in  finding  that  the  plaintiff  was  hired  in  the  capacity 
of  buyer,  and  that  the  orders  he  disobeyed  were  not  lawful  orders.  I  therefore  think 
there  should  be  no  rule. 

Williams.  J.  I  also  am  of  opinion  that  there  should  be  no  rule  in  this  case. 
This  being  a  contract  which  [511]  was  not  to  be  performed  within  the  year,  was 
required  by  the  Statute  of  Frauds,  as  was  properly  urged  by  Mr.  Hawkins,  to  be  in 
writing  ;  and  it  was  contended,  that  the  contract  being  in  general  terms,  the  statute 
is  not  complied  with,  if  it  is  to  be  taken  as  a  contract  for  services  as  buyer.  I  think 
it  is  unnecessary  to  decide  whether  or  not  upon  the  evidence  of  the  surrounding 
circumstances  the  court  is  justified  in  holding  that  the  contract  means  services  as  buyer. 
I  think  we  are  bound  to  say  that  it  means  all  his  reasonable  and  proper  services.  But, 
supposing  the  declaration  were  amended  by  so  alleging  it,  the  question  still  would  be 
whether  or  not  that  which  the  plaintiff  was  called  upon  to  do  wras  reasonable  and 
proper,  regard  being  had  to  the  circumstances  under  which  he  was  hired.  Of  that 
clearly  the  jury  are  the  proper  and  the  only  judges. 

Byles,  J.  I  am  of  the  same  opinion.  This  was  a  contract  which  is  required  by 
the  Statute  of  Frauds  to  be  in  writing.  Parol  or  extrinsic  evidence  was  not  admissible 
to  add  to  it.  But  parol  evidence  was  admissible  to  explain  it.  It  was  proved  that 
this  gentleman  was  a  lace-buyer.  That  was  his  business  or  profession.  It  is  plain, 
therefore,  as  it  seems  to  me,  that,  taking  that  proved  fact  with  the  writing,  he  was 
hired  in  the  capacity  of  a  lace-buyer.  The  only  question  then  was,  whether  that 
which  he  was  required  by  the  defendant  to  do  was  a  thing  which  he  could  properly 
be  required  to  do  under  that  contract.  That  was  a  question  of  fact :  and  it  was  left 
to  the  jury ;  and  I  cannot  see  that  the  jury  have  miscarried  in  any  way. 

Keating,  J.,  concurred. 

Rule  refused. 

[512]     John  Yates,  Appellant;  Mary  Chippindale,  Eespcmdent.     Jan.  20th,  1862. 

Upon  a  complaint  by  a  married  woman  who  was  living  apart  from  her  husband, 
charging  a  third  party,  under  the  7  &  8  Vict.  c.  101,  with  being  the  father  of  a 
bastard  child  of  which  she  had  been  delivered,  evidence  having  been  given  which 
justified  the  magistrates  in  presuming  non-access  of  the  husband, — Held,  that  it 
was  no  ground  of  objection  to  their  decision  that  the  magistrates  allowed  the  wife 
to  be  asked  a  question  tending  to  prove  non-access  of  the  husband, — the  magistrates 
certifying  that  they  found  non-access  independently  of  her  evidence. 

The  following  case  was  stated  for  the  opinion  of  the  court,  pursuant  to  the 
20  &  21  Vict.  e.  43. 

At  a  petty  sessions  of  Her  Majesty's  justices  of  the  peace  of  the  borough  of 
Lancaster,  holden  in  and  for  the  said  borough  on  the  28th  of  October,  1861,  a 
complaint  by  Mary  Chippindale,  of  Lancaster  (described  therein  as  a  single  woman, 
and  hereinafter  called  the  respondent),  against  John  Yates,  of  Warton-with-Lindeth, 
farmer  (hereinafter  called  the  appellant),  charging  him  under  the  7  &  8  Vict.  c.  1<)1, 
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with  being  the  father  of  a  bastard  child  of  which  she  had  been  delivered  on  the  26th 
day  <>f  March  last  ( 1 S61),  was  heard  and  determined  by  four  justices,  viz.  John  Hall, 
Richard  Ilinde,  J.  S.  Harrison,  and  William  Whelon,  in  the  presence  of  the  said 
parties  and  their  attorneys;  and,  after  they  had  heard  the  said  parties  and  their 
witnesses  on  oath,  an  order  was  made  by  the  justices  upon  the  appellant  for  the 
maintenance  of  the  said  child  in  pursuance  of  the  provisions  of  the  said  statute,  they 
wholly  disbelieving  the  evidence  of  the  appellant  and  his  witnesses. 

The  said  John  Yates  gave  notice  of  appeal,  on  the  following  grounds, — first, 
"because  it  was  admitted  and  proved  on  the  hearing  of  the  case,  that  Mary  Chippin- 
dale,  the  mother  of  the  male  bastard  child  of  which  the  justices  had  adjudged  him  to  be 
the  putative  father,  was  and  is  a  married  woman,  to  wit,  the  lawful  wife  of  one  Thomas 
Chippindale," — secondly,  "because  the  presumption  of  law  which  holds  that  the  child 
of  a  married  woman  must  be  legitimate  and  the  child  of  her  husband  until  the  contrary 
is  proved,  was  [513]  not  rebutted  by  sufficient  evidence  in  the  case,  and  that  the 
evidence  did  not  justify  the  justices  in  declaring  the  said  child  to  be  illegitimate," — 
thirdly  " because  the  said  Mary  Chippindale  was  improperly  allowed  to  prove  non- 
access  between  her  and  her  said  husband,  and  collateral  matters  from  which  the  same 
might  be  assumed," — fourthly,  "because  there  was  not  sufficient  evidence  given  or 
offered  to  the  justices  except  the  evidence  of  the  said  Mary  Chippindale,  the  mother 
of  the  saiil  bastard  child,  to  prove  that  such  child  was  a  bastard,  and  because  her 
evidence  on  that  point  was  inadmissible." 

The  case  stated  by  the  justices  was  as  follows  : — 

The  respondent  admitted  she  was  the  wife  of  one  Thomas  Chippindale. 

The  following  evidence  was  given  to  prove  that  the  child  in  question  was  a 
bastard : — 

Ann  Nicholson,  the  mother  of  the  respondent,  proved  that  the  respondent  and 
her  husband  parted  about  ten  years  ago  ;  that  the  husband  deserted  his  wife  at  that 
time,  and  that  she  (the  witness)  had  never  seen  or  heard  of  him  since  ;  that  the 
respondent  lived  at  Kendal  as  a  domestic  servant  afterwards  and  before  she  came  to 
live  at  Beetham  toll-bar;  that,  in  April  of  last  year  (1860),  the  respondent  came  to 
live  at  the  Beetham  toll-house,  and  to  keep  the  Beetham  toll-bar,  which  is  about  two 
miles  from  where  this  witness  resided  at  the  time  ;  that  the  respondent  lived  at  the 
toll-liar  house  alone  until  the  beginning  of  the  present  year,  when  she  left  it;  that  the 
witness  visited  her  at  least  once  a  week  from  the  time  she  came  to  live  there,  and  during 
the  summer  following ;  and  that  the  respondent  has  had  two  children  besides  the  one 
in  question  since  she  was  deserted  by  her  husband. 

Isaac  Baines,  of  Milnthorp,  proved  that,  during  the  whole  of  last  year  he  was 
pinder  for  the  township  of  [514]  Beetham,  in  which  the  Beetham  toll-bar  is  situate  ; 
that  in  the  performance  of  his  duties,  it  was  necessary  he  should  be  frequently  on  the 
road  ;  that  he  passed  the  toll  house  at  all  hours  of  the  day  and  night,  as  it  might 
happen;  that  he  passed  it  at  least  once  a  day  during  that  time,  and  sometimes  two 
or  three  times  a  day  ;  that  he  remembered  the  respondent  coming  to  the  toll-bar  house 
last  year,  and  also  remembered  when  she  left ;  and  that  she  lived  alone  in  the  house 
from  the  time  she  came  to  the  time  she  left,  and  witness  never  saw  any  man  go  into 
the  house,  or  come  out  of  it,  except  the  appellant. 

John  Fawcett,  of  Milnthorp,  marine  store  dealer,  passed  the  Beetham  toll-gate 
once  a  week  during  last  year,  and  knows  the  respondent  well.  No  one  lived  with  her 
at  the  toll  house  'luring  that  year.  She  collected  the  toll  from  witness  always  herself 
whilst  she  was  at  the  toll-house. 

Aim  Haines,  the  wife  of  John  Baines,  of  Storth,  one  of  the  appellant's  witnesses, 
Bwore  thai  the  respondent  told  her  some  time  in  last  year  she  (respondent)  had  a 
husband,  and  that  he  was  living  at  Catterall  with  another  woman.  (This  witness,  who 
from  her  own  account  had  been  on  very  friendly  terms  with  the  respondent,  and  who 
now  shewed  a  strong  feeling  on  behalf  of  the  appellant,  did  not  venture  to  assert  she 
had  ever  seen  the  respondent's  husband,  or  that  any  man  was  living  with  the  respondent 
dining  last  year.) 

<  latterall  is  twenty-five  miles  from  Beetham  toll  gate,  and  between  thirty  and  forty 
miles  from  Kendal. 

The  respondent's  attorney  put  to  her  the  following  questions  at  the  close  of  her 
examination, — 

"Did  your  husband  desert   you,  ami    when!"     The  appellant's  attorney  objected 
C.  P.  XX.— 29 


898  YATES   t\  CH1PPINDALE  ll  C.  B  (N.  S  )  515. 

to  these  questions  :  but  the  justices  ruled  they  could  be  put,  and  they  were  put.  She 
answered  "  Yes  :  it  was  nine  years  ago  last  [515]  new  year  ;  the  first  week  in  the  new 
year."  The  justices  allowed  the  questions  to  be  put,  because,  as  they  conceived,  though 
the  husband  might  have  deserted  his  wife  nearly  ten  years  ago  (as  had  been  previously 
proved  by  the  respondent's  mother),  non  constat  he  did  not  afterwards  return  to  his 
wife  and  become  the  father  of  her  children  born  since  that  time. 

To  the  following  questions  put  to  her  by  her  attorney  (with  the  consent  of  the 
appellant's  attorney),  "  Where  was  your  husband  living  in  the  year  1860  ?"  she  replied 
"  I  don't  know." 

From  the  above-mentioned  facts,  the  justices  inferred  and  found  as  facts  that  the 
husband  of  the  said  respondent  had  not  had  any  intercourse  with  her  so  as  to  become 
the  father  of  the  child  in  question  ;  and  that  he  had  not  had  access  to  her  at  the 
period  of  her  conception  of  the  said  child  ;  and  that  the  said  child  was  in  fact  a 
bastard  :  and  from  the  other  evidence  in  the  case  they  found  the  appellant  to  be  in 
fact  the  father  of  the  said  child. 

The  questions  of  law  for  the  opinion  of  the  court  were, — 

"  Is  there  anything  in  the  above  facts,  as  proved  to  the  justices,  from  which  the 
court  could  infer  the  non-intercourse  of  the  respondent  and  her  husband  at  the  time 
the  child  in  question  was  begotten,  or  that  the  husband  had  not  access  to  his  wife 
at  that  time,  so  as  to  lead  to  the  conclusion  to  which  the  ycame,  that  the  child  is 
a  bastard  ? 

"Were  the  questions  '  Did  your  husband  desert  you,  and  when  V  (being  the  only 
questions  objected  to  by  the  appellant's  attorney  as  inadmissible,)  improperly  allowed 
to  be  put?" 

Temple,  Q.  C,  for  the  appellant.  The  respondent  being  a  married  woman,  the 
presumption  is  that  the  [516]  child  is  the  offspring  of  the  husband.  In  The  Queen  v. 
Tht  Inhabitants  of  Mansfield,  1  Q.  B.  444,  1  Gale  &  D.  7,  it  was  held  that,  if  there  was 
an  opportunity  of  access  by  the  husband,  though  the  wife  was  notoriously  living  in 
adultery,  it  does  not  necessarily  follow  that  a  child  begotten  while  such  opportunity 
of  access  existed  was  not  the  husband's.  Patteson,  J.,  there  says  :  "  Here,  the  circum- 
stances are,  that  the  pauper  was  deserted  by  her  husband,  who  then  lived  with  another 
woman  ;  that  some  years  afterwards  she  was  married  again  by  banns,  living  her  husband, 
and  afterwards  had  two  children,  now  seventeen  and  nineteen  years  old  :  and  from 
these  facts  alone  we  are  called  upon  to  infer  that  there  was  no  access  of  the  husband 
to  the  wife,  though  during  any  part  of  the  time  he  may  have  been  living  at  the  next 
door."  [Erie,  C.  J.  We  have  nothing  to  do  with  the  facts,  if  there  was  any  evidence 
to  warrant  the  justices  in  finding  that  there  was  no  access.  Probably  the  husband 
did  not  come  ;  and  probably  the  other  man  did.]  It  is  not  enough  to  shew  the  pro- 
bability or  even  the  fact  of  intercourse  with  another:  the  evidence  must  be  such  as 
reasonably  to  shew  that  there  was  no  probability  of  access  on  the  part  of  the  husband. 
The  evidence  here  clearly  was  not  sufficient :  it  should  be  such  as  would  lead  any 
reasonable  man  strongly  and  almost  incontrovertibly  to  the  conclusion  that  the  husband 
could  not  be  the  father  of  the  child.  It  was  not  enough  to  shew  that  he  was  living 
at  the  distance  of  twenty-five  miles  from  the  place  where  his  wife  lived.  She  knew 
he  was  living  there.  The  conclusion  the  justices  arrived  at  was  clearly  not  warranted 
by  the  legitimate  evidence  given  in  the  case.  And  it  is  clear  that  they  thought  so, 
from  the  reasons  they  assign  for  allowing  the  questions  which  were  put  to  the  respon- 
dent at  the  end  of  the  case.  They  evidently  were  not  satisfied  [517]  with  the  other 
evidence,  and  therefore  allowed  her  to  be  examined  to  prove  non-access,  which  the 
law  does  not  permit.  The  rule  is  so  clearly  laid  down  in  The  King  v.  The  Inhabitants 
of  Sawrton,  5  Ad.  &  E.  180,  6  N.  &  M.  575.  It  was  there  held  that  neither  husband 
nor  wife  can  be  examined  for  the  purpose  of  proving  non-access  during  marriage  :  nor 
can  either  be  examined  as  to  any  collateral  fact,  for  the  purpose  of  proving  non-access, — 
as,  that  the  husband,  at  a  particular  time,  lived  at  a  distance  from  his  wife,  and  co- 
habited with  another  woman.  Lord  Penman  there  said  :  "  It  is  desirable  to  shew, 
in  a  case  of  such  importance  as  this,  that  we  adhere  to  the  old  rule  of  law,  without  any 
doubt.  The  rule  cited  in  Starkie  on  Evidence,  p.  139,  note  (.'•),  2nd  ed.,  from  Goodright 
d.  Stevens  v.  Moss,  2  Cowp.  591  (supported  also  by  Bex  v.  Kea,  11  P]ast,  132,  cited  in 
the  same  note),  is  that  the  parties  shall  not  be  permitted  after  marriage  to  say  that 
they  had  no  connection.  Then,  it  being  clear  and  indisputable  law,  that,  for  the 
purpose  of  proving  non-access,  neither  husband  nor  wife  can  be  a  witness,  the  question 
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is,  whether  the  circumstances  of  the  present  case  bring  it  within  that  rule."  And 
Littledale,  J.,  said  :  "  It  ma}'  be  a  question  whether  the  rule  as  laid  down  goes  to 
anything  more  than  the  case  of  a  party  being  put  into  the  witness-box  and  distinctly 
asked  the  question.  But  I  think  that  it  goes  farther  and  excludes  all  questions  which 
have  a  tendency  to  prove  access  or  non-access." 

Kemplay  appeared  for  the  respondent,  but  was  not  called  upon. 

Erle,  C.  J.  I  think  this  case  should  go  back  to  the  justices  to  be  amended. 
There  was  abundant  evidence  whence  the  justices  were  at  liberty  to  infer  non-access 
of  the  husband,  and  that  the  appellant  was  the  father  [518]  of  the  child  of  the 
respondent.  When  that  presumption  is  made,  then,  according  to  The  King  v.  buffe, 
8  East,  193,  the  wife  is  admissible  to  shew  that  the  party  charged  is  the  father. 
If  the  magistrates  had  not  allowed  the  questions  to  be  put  to  the  wife,  there  would 
have  been  no  difficulty.  But,  if  her  answer  was  the  only  evidence  which  satisfied 
them  that  the  fact  of  access  of  the  husband  did  not  exist,  then  her  evidence  was 
not  admissible  for  that  purpose.  The  case  must  go  back  that  they  may  state  how 
this  was. 

Willes,  J.  Let  the  justices  inform  us,  if  the  fact  be  so,  that  they  arrived  at  the 
conclusion  they  did  without  that  objectionable  piece  of  evidence. 

Keating,  J.,  concurring. 

The  court  directed  the  case  to  be  sent  back  to  the  justices  to  be  amended  (a), 
by  stating  whether  they  came  to  the  conclusion  of  non-access  independently  of  the 
question  and  answer  of  the  respondent  to  which  objection  was  made,  and  independently 
of  the  evidence  given  by  the  respondent. 

The  justices  returned  the  case  with  the  following  additions  : — 

"  We  beg  to  amend  this  case  by  stating  that  there  was  nothing  in  the  evidence 
of  the  respondent  which  [519]  led  us  to  the  conclusion  of  non-access ;  and  that  we 
found  the  non-access  of  the  husband  independently  of  the  question  and  answer  of 
the  respondent  to  which  objection  was  made,  and  independently  of  the  evidence  given 
by  the  respondent.  "John  Hall. 

"  We  Whelon. 

"J.  S.  Harrison." 

"  I  did  not  come  to  the  conclusion  of  non-access  either  from  the  evidence  of  the 
respondent  or  any  other  evidence  ;  but,  holding  a  different  opinion  on  this  point  from 
the  majority,  I  was  overruled  by  them.  "Richard  Hinde." 

Temple,  Q.  C,  admitted  that  the  amendment  put  him  out  of  court. 
Per  Curiam.     The  decision  of  the  justices  must  be  affirmed,  with  costs. 
Judgment  for  the  respondent,  with  costs. 


[520]     GRAY  v.  BOMPAS.     Jan.  25th,  1862. 

[S.  C.  5  L.  T.  841.] 

Where  a  tenancy  from  year  to  year  has  been  determined  by  a  regular  notice  to  quit, 
the  mere  accidental  detention  of  the  key  by  the  tenant  (who  has  quitted  the  premises 
and  removed  his  goods)  for  two  days  beyond  the  expiration  of  the  term,  docs  not 
amount  to  any  evidence  of  use  and  occupation,  so  as  to  render  him  liable  for  another 
quarter. 

This  was  an  appeal  from  a  judgment  of  the  judge  of  the  county  court  of  Kent, 
holden  at  Ramsgate  on  the  29th  day  of  October,  1861,  in  a  plaint  brought  to  recover 
the  sum  of  ■_'(>].  "is.  for  one  quarter's  rent  or  occupation  of  No.  14  Royal  Crescent, 
Ramsgate,  due  July  the  6th,  1861. 

(tt)  Under  the  6th  section  of  the  20  &  21  Vict,  c.  l.'i,  which  enacts  that  "the 
court  to  which  a  case  is  transmit  led  under  this  act  shall  hear  and  determine  the 
question  or  questions  of  law  arising  thereon,  and  shall  thereupon  reverse,  affirm,  or 
amend  the  determination  in  respect  of  which  the  case  has  been  stated,  or  remit  the 
matter  In  the  justice  <>r  justices,  with  /I"'  opinion  of  the  <,nui/  thereon,"  &c. 
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The  plaint  was  heard  on  the  24th  of  September,  1861,  when  the  following  facts 
were  proved  : — 

By  agreement,  dated  the  22nd  of  March,  1859,  the  plaintiff  agreed  to  let  to  the 
defendant  a  house,  No.  14  Royal  Crescent,  Ramsgate,  from  the  6th  of  April,  1859,  at 
the  yearly  rent  of  1051. 

Possession  was  not  given  to  the  defendant  until  the  18th  of  April,  1859,  although 
the  defendant  was  prepared  to  go  in  on  the  6th  of  April. 

When  the  first  quarter's  rent  became  due,  the  defendant  asked  for  an  allowance 
from  the  rent,  on  the  ground  that  possession  had  not  been  given  pursuant  to  agree- 
ment. The  plaintiff  refused  to  make  any  allowance,  but  said  he  should  not  be  over 
particular  when  the  defendant  wanted  to  leave,  to  a  day  or  two. 

Notice  to  quit  on  the  6th  of  April,  1861,  was  duly  given  bv  the  defendant  in 
October,  1860. 

In  the  first  week  in  March,  1861,  the  plaintiff,  by  the  defendant's  permission, 
shewed  two  gentlemen  over  the  house,  and  told  them  it  would  be  vacant  by  the  6th 
of  April  then  next. 

The  defendant  moved  out  all  her  goods  by  the  11th  of  March  to  her  present 
residence,  which  is  near  Royal  Crescent,  and  brought  the  key  of  14  Royal  Crescent 
with  her,  which  key  was  kept  in  her  servant's  room.  After  this  period,  the  house 
remained  vacant. 

[521]  About  the  14th  of  March,  the  plaintiff's  son  applied  to  the  defendant's 
servant,  Henry  Moir,  for  the  loan  of  the  key,  in  order  to  shew  another  gentleman 
over  the  house.  The  defendant's  servant  gave  the  key  to  the  plaintiff's  son,  who 
returned  it  six  or  seven  hours  afterwards. 

A  few  days  afterwards,  the  defendant's  servant,  the  said  Henry  Moir,  met  the 
plaintiff  in  the  street,  and  asked  him  if  he  wished  him  to  fetch  the  key  for  him 
again.  The  plaintiff  replied,  "  No :  wait  till  the  6th,  I  do  not  care  about  it  before 
the  time  is  up." 

The  plaintiff  did  not  call  for  the  key  on  Saturday  the  6th  of  April,  nor  did  the 
defendant  send  it  then.  But,  on  Monday  morning,  the  8th  of  April,  the  key  was 
sent  by  the  defendant  to  the  plaintiff,  who  refused  to  receive  it,  on  the  ground  that 
it  ought  to  have  been  sent  on  Saturday. 

On  Tuesday,  the  9th  of  April,  the  key  was  left  at  the  plaintiff's  house  in  the 
presence  of  the  plaintiff,  who  protested  against  receiving  it,  and  left  it  the  next  day 
at  the  defendant's  house,  and  has  ever  since  refused  to  receive  it. 

The  quarter's  rent  due  on  the  6th  of  April  was  paid  on  the  10th. 

Upon  this  evidence,  it  was  contended,  on  the  part  of  the  plaintiff,  that  the  non- 
delivery of  the  key  on  the  6th  of  April,  1861,  was  a  waiver  of  the  notice  to  quit,  and 
necessarily  continued  the  tenancy,  and  rendered  the  defendant  liable  as  tenant  for  the 
next  quarter's  rent,  or  for  use  and  occupation  for  that  time. 

On  the  part  of  the  defendant,  it  was  contended, — first,  that  an  inadvertent  holding 
over  for  two  days  would  not  render  the  defendant  liable  as  tenant  to  a  quarter's  rent, 
but,  at  most,  for  the  period  of  actual  occupation, — secondly,  that  the  omission  to  send 
the  key,  under  the  circumstances  proved,  did  not  amount  [522]  to  a  holding  over, — 
thirdly,  that,  if  there  were  a  holding  over,  the  previous  assertion  of  the  plaintiff  that 
he  should  not  be  particular,  was  sufficient  to  excuse  it.  No  application  for  a  nonsuit 
was  made ;  but  the  matter  was  left  for  the  judge's  judgment. 

Upon  these  facts,  the  judge  held  the  plaintiff  entitled  to  judgment  for  261.  5s. 

C.  Pollock  appeared  for  the  appellant  (the  defendant) ;  but  the  court  called  upon  (a) 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as  follows  : — 

"1.  That  the  judge  of  the  county-court  ought  to  have  given  judgment  for  the 
defendant : 

"  2.  That  the  omission  to  send  the  key,  and  the  other  facts  found  by  the  judge, 
did  not  constitute  a  holding  over  by  the  defendant : 

"  3.  That,  even  if  the  facts  could  be  held  to  constitute  a  holding  over  under 
ordinary  circumstances,  the  plaintiff  could  not  take  advantage  of  them,  by  reason  of 
his  assertion  at  the  time  of  payment  of  the  first  quarter's  rent,  that  he  should  not  be 
over  particular,  when  the  defendant  wanted  to  leave,  to  a  day  or  two  : 

"  4.  That,  even  if  there  was  a  holding  over  by  the  defendant,  of  which  the  plaintiff 
could  take  advantage,  still  the  defendant  was  liable  only  for  the  period  of  her  actual 
occupation,  and  not  for  a  quarter's  rent." 
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Prentice,  for  the  respondent,  to  support  the  decision  of  the  county-court  judge  (b). 
[Willes,  J.,  observing  that  [523]  he  saw  no  evidence  of  any  contract  on  the  part  of  the 
appellant  to  pay  the  rent  demanded.]  It  was  a  question  of  fact  for  the  county-court 
judge,  under  what  circumstances  the  tenant  held  over  for  the  two  days  :  and,  if  he 
came  to  a  wrong  conclusion,  it  is  no  ground  of  appeal  under  the  13  &  14  Vict.  c.  61, 
s.  14:  see  East  Anglian  Bail/way  Company  v.  Lythgoe,  10  C.  B.  726;  Cawley  v.  Fwrnell, 

12  C.  B.  i".)l  ;  Cuthbertson  App.,  Parsons,  Resp.,  12  C.  B.  304.  In  the  last-mentioned 
case,  Maule,  J.,  says:  "No  doubt,  if  it  could  have  been  made  to  appear,  by  any 
inference  of  fact  that  could  legitimately  be  drawn  from  the  evidence  submitted  to 
us,  that  the  judgment  of  the  county-court  might  be  as  it  is  without  any  miscarriage 
in  point  of  law  on  the  part  of  the  judge,  that  judgment  must  be  left  undisturbed, 
notwithstanding  this  court  might  incline  to  draw  inferences  from  the  facts  which 
might  not  consist  with  the  conclusion  which  he  has  come  to."  The  intention  with 
which  a  tenant  holds  over  is  a  question  for  a  jury.  In  Jones  v.  Shears,  4  Ad.  &  E. 
832,  6  N.  &  M.  428,  in  assumpsit  for  rent  of  coal,  the  issue  being  whether  or  not 
the  defendants,  having  given  notice  to  quit,  had  afterwards  waived  the  notice  and 
continued  the  tenancy,  it  was  proved,  that,  after  the  time  fixed  by  the  notice  had 
expired,  they  continued  for  two  months  working  out  certain  portions  of  the  coal, 
which,  however,  as  they  contended,  it  was  usual  for  a  tenant,  to  take  away  on 
abandoning  such  a  work  :  and  it  was  held  that  it  was  for  the  jury  to  decide,  on 
this  [524]  issue,  whether  or  not  the  defendants,  in  remaining  for  the  two  months, 
intended  to  waive  the  notice  and  continue  the  tenancy.  [Willes,  J.  What  evidence 
was  there  here  of  the  defendant's  intention  to  hold  over  as  tenant?]  The  fact  of  her 
having  retained  possession  of  the  key  after  the  expiration  of  the  notice  to  quit,  and 
the  fact  that  the  quarter's  rent  then  due  remained  unpaid  until  the  10th  of  July, 
afforded  some  evidence.  [Willes,  J.  Suppose  she  had  lost  the  key  ?]  She  might 
then  have  told  the  landlord  so.  The  law  imposes  no  duty  upon  the  landlord  to  fetch 
away  the  key.  The  county-court  judge  having  decided  in  the  plaintiff's  favour  upon 
the  facts,  and  the  question  being  one  which  it  was  open  to  him  to  decide  either  way, 
the  court  will  not  interfere  with  his  decision. 

WlLLES,  J. (a).  With  the  greatest  respect  for  the  opinion  of  the  county-court 
judge  who  decided  this  case, — with  whose  learning  and  carefulness  we  are  all  well 
acquainted, — I  think  the  judgment  is  erroneous,  and  must  be  reversed,  and  a  judg- 
ment in  the  county-court  entered  for  the  appellant.  The  facts  are  extremely  simple. 
The  defendant,  the  now  appellant,  occupied  a  house  as  tenant  from  year  to  year  under 
the  plaintiff,  the  now  respondent.  That  tenancy  was  put  an  end  to  by  a  regular 
notice  to  quit,  which  expired  on  the  6th  of  April,  1861.  Before  that  day  arrived, 
the  tenant  had  removed  all  her  goods  to  another  house  which  she  had  taken  for  her 
residence.  She  had  a  right  to  retain  the  key  till  the  6th  of  April.  The  landlord  was 
aware  that  t he  tenant  held  the  key,  and  had  on  two  occasions  sent  for  it  in  order  to 
shew  persons  over  the  house.  The  fact,  therefore,  was  clear,  that  the  tenant  [525] 
intended  to  quit  at  the  expiration  of  the  current  year,  and  that  the  landlord  intended 
that  she  should  then  cease  to  be  his  tenant.  The  notice  to  quit  expiring  on  the  6th 
of  April  which  was  Saturday,  the  tenant  did  not  send  the  landlord  the  key  on  that 
day,  which  would  have  been  a  wise  precaution  to  have  adopted.  She,  however,  sent 
it  on  the  following  Monday,  when  the  landlord  refused  to  receive  it,  on  the  ground 

(A)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows: — 

"  1.  That  the  facts  stated  disclose  a  case  purely  for  the  consideration  of  the  eoiinty- 
eourt  judge  or  a  jury  : 

"2.  That,  although  the  defendant  (the  appellant)  may  not  have  intended  to  waive 
the  notice  to  quit  given  by  her,  yet,  as  she  did  in  fact  withhold  the  key  until  the  com- 
mencement of  another  quarter,  it  was  entirely  within  the  jurisdiction  of  the  judge  to 
assess  the  damages  for  which  sin:  was  responsible  : 

"•'!.  That  the  facts  stated  in  the  case  disclose  sullicicnt  evidence  to  maintain  the 
judgment  given  : 

"  1.  That  the  defendant,  not  having  asked  fen- a  nonsuit,  is  not  now  at  liberty  to 
contend  thai  she  was  or  is  entitled  to  such  judgment  : 

"5.  That  the  judge,  in  stating  this  case,  lias  nut  presented  any  question  of  law  for 
the  opinion  of  the  court,  and  the  appeal  should  therefore  be  dismissed.' 

(")  Brie,  C.  •'.,  and  Williams,  J.,  were  sitting  in  the  court  of  Criminal  Appeal. 
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that  it  ought  to  have  been  sent  ou  the  .Saturday.  The  contention  on  the  part  of  the 
landlord  in  the  county-court  was,  that  the  detention  of  the  key  was  a  waiver  of  the 
notice  to  quit,  and  necessarily  continued  the  tenancy,  and  rendered  the  defendant 
liable  as  tenant  for  the  quarter's  rent,  or  for  use  and  occupation  for  that  time.  That 
contention  the  judgment  of  the  county-court  sustains,  on  the  ground,  of  course,  that 
there  was  a  contract  for  an  occupation  for  a  quarter  of  a  year  at  the  rent  of  261.  5s. 
Now,  what  evidence  is  there  of  any  such  contract  ?  None  whatever,  except  the 
accidental  detention  of  the  key  for  two  days.  It  is  hardly  necessary  to  say  more 
than  that  there  is  no  evidence  of  an  intention  by  keeping  the  key  to  continue  the 
tenancy.  Mr.  Prentice  contends  that  there  was  proof  of  an  occupation  of  the  premises 
by  the  defendant  from  the  Saturday  to  the  Monday  ;  and  that,  if  the  county-court 
erred  in  assessing  the  value  of  that  occupation  at  261.  5s.,  it  was  a  mere  mistake  of 
fact,  with  which  we  ought  not  to  interfere.  That  contention,  however,  is  not  well- 
founded,  because  the  mere  fact  of  not  returning  the  key  on  the  6th  of  April  did  not 
constitute  an  occupation  or  evidence  of  an  occupation  either  on  a  quantum  meruit  or 
under  a  contract  for  payment  of  a  full  quarter.  The  result  is,  that  the  judgment  of 
the  county -court  must  be  reversed,  and  the  judgment  entered  in  favour  of  the  appellant. 
The  only  remaining  question  is  as  to  the  costs.  It  has  [526]  been  held  in  this  court 
that  justice  cannot  be  done  in  appeals  from  county-courts,  unless  we  adopt  the  course 
laid  down  in  appeals  to  the  Privy  Council,  viz.  to  award  costs  to  the  successful  party 
in  all  cases.     There  certainly  is  no  ground  for  adopting  a  different  course  in  this  case. 

Keating,  J.  For  the  reasons  given  by  my  Brother  Willes,  I  agree  with  him  in 
thinking  that  there  was  no  evidence  of  an  occupation  by  the  defendant  to  render  her 
liable  to  the  extent  of  a  quarter's  rent  or  to  any  extent  at  all.  I  also  agree  with  him 
that  the  judgment  must  be  reversed  with  costs. 

Judgment  reversed,  with  costs. 

Er.KiN  and  Another  v.  Baker.     Jan.  20th,  1862. 

[S.  C.  31  L.  J.  C.  P.  177  ;  8  Jur.  N.  S.  915.     Applied,  Thornton  v.  Maynard,  1875, 

L.  R.  10  C.  P.  699.] 

A.  and  B.,  merchants  in  Australia,  mutually  agreed  that  each  should  buy  gold-dust, 
each  to  have  half  the  profit  or  to  bear  half  the  loss  on  the  re-sale  of  the  gold-dust  to 
be  bought  by  the  other.  In  pursuance  of  this  agreement,  A.  bought  365  oz.  and  B. 
728  oz.  It  was  then  agreed  that  each  of  them  should  consign  his  parcel  to  C.  in 
London,  for  sale  on  the  joint  account,  with  instructions  to  C.  to  give  A.  and  B.  each 
credit  of  account  for  a  moiety  of  the  proceeds  of  each  consignment.  In  pursuance 
of  this  last-mentioned  agreement,  the  gold-dust  so  bought  was  consigned  to  C,  B.'s 
72s  oz.  being  invoiced  as  consigned  on  the  "joint  account,''  and  accompanied  by 
a  letter  from  B.  (dated  Feb.  2,  1852,)  instructing  C.  to  place  the  net  proceeds  to 
the  respective  accounts  of  A.  and  B.  in  equal  moieties.  A.  likewise  consigned  his 
365  oz.  to  C,  but  omitted  to  send  C.  instructions  to  place  a  moiety  of  the  net 
proceeds  to  the  account  of  B.  On  the  15th  of  June,  1852,  C.  sent  a  letter  to  A. 
informing  him  that  he  would  pass  to  his  credit  half  the  proceeds  of  the  said  gold- 
dust,  and  thereby  assented  to  obey  the  instructions  he  had  received  from  B.  On 
the  4th  of  February,  1852,  B.  wrote  to  C.  as  follows, — "I  have  no  doubt  A.  has 
written  that  half  the  profits  [net  proceeds]  of  the  365  oz.  of  gold-dust  shipped  to 
you  is  to  go  to  the  credit  of  B.,  in  the  same  way  as  half  the  profit  of  the  728  oz.  is  to 
go  to  his  credit.  If,  however,  he  should  not  have  done  so,  you  will  not  pass  the 
half  profit  of  the  728  oz.  to  his  credit."  This  letter  of  course  was  not  received  by 
C.  at  the  time  he  wrote  his  letter  of  the  15th  of  June.  B.  became  bankrupt, 
and  C,  having  sold  both  parcels  of  the  gold-dust,  gave  B.  credit  for  the  whole  of 
the  proceeds  of  the  728  oz.  and  for  a  moiety  of  the  proceeds  of  the  365  oz.  : — Held, 
that  a  plea  setting  out  these  facts  was  a  good  plea  of  equitable  set-off  in  an  action 
for  money  lent,  brought  by  C.  against  A. 

This  was  an  action  for  money  lent,  money  paid,  money  due  upon  accounts  stated, 
and  interest. 

The  defendant  pleaded,— fourthly,  by  way  of  equitable  defence,  as  to  3221.  15s.  7d. 
parcel  of  the  money  [527]  claimed  in  the  declaration  that,  before  this  suit,  the  defendant 
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then  being  a  merchant  carrying  on  business  in  Australia,  in  parts  beyond  the  seas,  and 

Messrs.  Montetiore  &  Co.  then  also  being  merchants  carrying  on  business  in  Australia 
aforesaid,  it  was  agreed  between  them  that  each  of  them  should  buy  gold-dust  as  a 
joint  speculation,  and  should  divide  the  profit  and  loss  that  might  arise  from  a  re-sale 
of  the  said  gold  dust,  in  manner  following,  that  is  to  say,  that  Messrs.  Montetiore  & 
Co.  should  receive  for  their  own  use  half  the  profit  or  bear  half  the  loss,  as  the  case 
might  be,  that  might  arise  on  the  re-sale  of  the  gold  dust  to  be  bought  by  the  defen- 
dant, and  that  the  defendant  should  receive  for  his  own  use  half  the  profit  or  bear  half 
the  loss,  as  the  case  might  be,  that  might  arise  on  the  re-sale  of  the  gold-dust  to  be 
bought  by  the  said  Messrs.  Montetiore  A  Co.  :  That,  in  pursuance  of  and  according  to 
the  said  agreement,  the  defendant  bought  .'ilio  ounces  of  gold-dust  subject  to  and  for  the 
purposes  of  the  said  agreement,  and  Messrs.  Montetiore  &  Co.  also  bought  72^  ounces 
of  gold-dust  subject  to  and  for  the  purposes  of  the  said  agreement:  That  it  was  there- 
upon, and  for  the  purposes  of  carrying  out  the  first-mentioned  agreement,  agreed 
between  the  defendant  and  the  said  Messrs.  Montetiore  &  Co.,  that  each  of  them 
should  consign  to  the  plaintiffs  for  sale  by  the  plaintiffs  the  gold-dust  so  by  them 
bought  respectively,  and  should  so  consign  the  same  as  a  consignment  on  the  joint 
account  of  the  defendant  and  the  said  Messrs.  Montetiore  &  Co.,  and  that  the  defen- 
dant should  instruct  the  plaintiffs  that,  after  paying  a  certain  bill  out  of  the  proceeds 
to  be  realized  by  the  sale  of  the  said  365  ounces  of  gold-dust,  the  plaintiffs  should 
divide  the  net  proceeds  to  arise  on  the  said  sale  of  the  same  between  the  defendant 
and  the  said  Messrs.  Montetiore  &  Co.,  and  should  give  credit  for  [528]  one  moiety 
thereof  to  the  defendant,  and  for  the  other  moiety  thereof  to  the  said  Messrs. 
Montetiore  &  Co.,  in  their  respective  accounts  with  the  plaintiffs :  and  that  the  said 
Messrs.  Montetiore  &  Co.  should  instruct  the  plaintiffs,  that,  after  paying  a  certain 
bill  out  of  the  proceeds  to  be  realized  by  the  sale  of  the  said  72S  ounces  of  gold-dust, 
the  plaintiffs  should  divide  the  net-proceeds  to  arise  on  the  sale  of  the  same  between 
the  s;u'd  Messrs.  Montetiore  &  Co.  and  the  defendant,  and  should  give  credit  for  one 
moiety  thereof  to  the  said  Messrs.  Montetiore  &  Co.,  and  for  the  other  moiety  thereof 
to  the  defendant,  in  their  respective  accounts  with  the  plaintiffs  and  the  defendant: 
That,  in  pursuance  of  the  said  agreements,  the  defendant  and  the  said  Messrs. 
Montetiore  &  Co.  respectively  consigned  the  gold-dust  so  by  them  bought  respectively 
as  aforesaid  to  the  plaintiffs  for  sale,  and  that  the  said  Messrs.  Montetiore  &  Co.  so 
consigned  the  said  728  ounces  of  gold-dust  as  a  consignment  on  the  joint  account  of 
themselves,  the  said  Messrs.  Montetiore  &  Co.,  and  of  the  defendant,  and  notified  the 
same  to  the  plaintiffs  by  sending  to  the  plaintiffs  an  invoice  of  the  said  gold-dust 
heeled  as  follows, — "Invoice  of  one  box  of  gold-dust  shipped  on  board  the  '  Benjamin 
Klkin,'  Overbury,  commander,  for  London,  consigned  to  Messrs.  B.  Elkin  &  Sons  on 
joint  account  of  John  Baker  and  selves,  marked  and  numbered  as  per  margin  :  "  That 
the  said  Messrs.  Monleliore  A:  Co.  also,  according  to  the  said  agreement,  instructed 
the  plaintiffs,  by  a  letter  dated  the  2nd  of  February,  1852,  which  accompanied  the 
said  invoice,  that  the  said  gold-dust  was  consigned  on  such  joint  account  as  aforesaid, 
and  that,  after  paying  out  of  the  proceeds  to  arise  from  a  sale  of  the  said  gold-dust 
the  said  bill  so  to  be  paid  thereout  as  aforesaid,  the)'  the  plaintiffs  should  divide  the 
net  proceeds  to  arise  on  the  said  sale  of  the  same  equally  [529]  between  them  the 
said  Messrs.  Monleliore  A  Co.  and  the  defendant, — meaning,  and  being  by  the 
plaintiffs  understood  to  mean,  that  the  plaintiffs  should  give  credit  for  one  moiety 
thereof  to  the  defendant  and  for  the  other  moiety  thereof  to  the  said  Messrs. 
Montetiore  &  Co.  :  That  he,  the  defendant,  in  pursuance  of  the  said  agreement,  con- 
signed the  said  365  ounces  of  gold-dust  to  the  plaint  ills  for  sale,  and  intended  in  so 
doing  to  consign  the  same  as  such   consignment    on   joint    account  as  aforesaid,  and  to 

have  the  net  proceeds  after  the  said  bill  bo  to  be  paid  thereout  as  aforesaid  divided  as 
aforesaid,  ana,  by  letter  dated  the   1th  of   February,  1852,  instructed  the  plaintiffs  to 

pay  the  said  bill  so  to  be  paid  I  hereout  as  aforesaid   out    of   the    pTOC 1-  to  arise  from 

the   sale   of   the  said   gold-dusi,  but,  through   inai  l\  ei  1  em  c,    in    the   hurry   of   business, 

omitted  to  give  the  plaintiffs  notice  thai   il  was  consigned  on  such  joint  accouut  as 

aforesaid,  or  to  instruct  the  plaintiffs  as  to  the  division  oi  the  net  proceeds  as  agreed  ; 
but  did  by  the  said  letter  of  the  4th  of  February,  L852,  inform  the  plaintiffs  that  he 
the  defendant  was  to  have  one  moiety  of    the    said    net    proceeds  to  arise  on  the  sale  of 

the  gold-dust  so  consigned  by  the  said  Messrs.  Montetiore  a   do.  to  the  plaintiffs: 

That,  before  and  at  the  time  of  the  making  of   the  said  consignment,  and  at  all  tunc- 
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afterwards,  the  plaintiffs  and  defendant  had  accounts  between  one  another,  that  is  to 
say,  accounts  as  concerned  the  trade  of  merchandize  as  between  merchant  and 
merchant :  That  the  plaintiffs  received  both  the  said  consignments,  and  the  said  letter 
of  the  2nd  of  February  and  invoice  from  the  said  Messrs.  Monteiiore  &  Co.,  and  the 
said  letter  of  the  4th  of  February  from  the  defendant,  and  thereupon  wrote  and  sent 
to  the  defendant  a  letter,  dated  the  15th  of  June,  1852,  informing  the  defendant  that 
they  the  plaintiffs  would  pass  to  the  defendant's  credit  half  the  [530]  proceeds  of  the 
said  gold-dust  after  paying  the  said  bills,  and  thereby  assented  to  obey  the  said 
instructions  which  they  had  received  from  Messrs.  Montefiore  &  Co.  :  That,  after  the 
said  Messrs.  Montefiore  &  Co.  had  made  their  said  consignment  and  sent  their  said 
letter  and  invoice,  and  before  the  plaintiffs  had  received  the  same,  or  had  written  their 
said  letter  of  the  15th  of  June,  J.  B.  Montefiore,  one  of  the  said  firm  of  Messrs. 
Montefiore  &  Co.,  wrote  and  sent  to  the  plaintiffs,  and  the  plaintiffs  received  from 
him,  another  letter  to  the  plaintiffs,  dated  the  4th  of  February,  1852,  in  which,  refer- 
ring to  the  defendant  and  the  defendant's  said  consignment  of  the  said  365  ounces, 
and  the  said  consignment  by  the  said  Messrs.  Montefiore  &  Co.  of  the  said  728  ounces, 
the  said  J.  B.  Montefiore  wrote  to  the  plaintiffs  as  follows, — that  is  to  say, — "I  have 
no  doubt  Mr.  Baker  has  written  that  half  the  profits  of  the  365  oz.  of  gold-dust 
shipped  to  you  is  to  go  to  the  credit  of  Montefiore  &  Co.  in  the  same  way  as  half  the 
profit  of  the  728  oz.  is  to  go  to  his  credit.  If,  however,  he  should  not  (in  his  haste 
going  away  to  Melbourne)  have  done  so,  you  will  not  pass  the  half  profit  of  the  728 
ounces  to  his  credit : "  That  the  said  w-ord  profits  in  the  said  letter  so  used  as  afore- 
said meant  the  said  net  proceeds,  inasmuch  as  the  said  net  proceeds  herein  mentioned 
were  profits:  That  the  said  J.  B.  Monteiiore  wrote  the  last-mentioned  letter,  and  so 
as  aforesaid  countermanded  the  authority  to  give  the  defendant  credit  for  one  moiety 
of  the  net  proceeds  of  the  said  728  ounces  of  gold-dust,  without  the  knowledge, 
consent,  or  authority  of  the  defendant :  That,  before  and  at  the  time  of  sending  the 
last-mentioned  letter  to  the  plaintiffs,  the  said  Messrs.  Montefiore  &  Co.  had  become 
and  were  insolvent,  and  had  stopped  payment  as  merchants,  and  were  unable  to  meet 
their  pecuniary  engagements,  whereof  the  plaintiffs,  at  the  time  when  [531]  they 
received  the  said  letter,  and  at  the  time  when  they  gave  credit  to  Messrs.  Montefiore 
&  Co.  as  hereinafter  mentioned,  had  notice  and  knowledge  :  That,  after  the  receipt 
by  the  plaintiff's  of  the  last  mentioned  letter,  they  received  the  proceeds  arising  from 
the  sale  by  them  of  the  said  gold-dust ;  and  that  the  net  proceeds  arising  from  the 
said  sale  of  the  said  728  ounces,  after  paying  the  said  bill  so  thereout  to  be  paid  as 
aforesaid,  were  6451.  lis.  3d.,  and  the  net  proceeds  arising  from  the  said  sale  of  the 
365  ounces,  after  paying  the  bill  so  to  be  paid  thereout  as  aforesaid,  were  3301. 
lis.  8d. :  That  thereupon  the  plaintiffs  gave  credit  to  the  said  Messrs.  Montefiore  & 
Co.  for  one  moiety  of  the  said  sum  of  3301.  lis.  8d.,  and  forthwith  gave  notice  thereof 
to  the  defendant  and  the  said  Messrs.  Montefiore  iV  Co.,  to  which  credit  the  defendant 
never  objected,  but  always  assented ;  and  thereupon  the  plaintiffs  gave  credit  to  the 
said  Messrs.  Montefiore  &  Co.  for  the  whole  of  the  said  sum  of  6451.  lis.  3d.,  and 
gave  notice  thereof  to  the  defendant,  to  which  credit,  so  far  as  it  relates  to  a  moiety 
thereof,  the  defendant  never  objected,  but  always  assented  ;  and  the  plaintiffs  would 
not,  though  often  requested  by  the  defendant  so  to  do,  give  the  defendant  credit  for 
one  half  thereof,  or  for  any  part  thereof :  That  the  plaintiffs  never  were  in  any  way 
authorized  to  give  credit  to  Messrs.  Montefiore  &  Co.  alone  for  the  whole  of  the  said 
sum  of  6451.  lis.  3d.,  or  for  any  portion  of  that  moiety  for  which,  according  to  the 
said  letter  of  Messrs.  Montefiore  &  Co.  of  the  2nd  of  February,  1852,  they  were  to 
give  credit  to  the  defendant :  That,  from  the  time  when  the  said  Messrs.  Montefiore  & 
Co.  became  to  the  time  when  they  were  made  bankrupts,  they  continued  to  be  insolvent 
and  unable  to  meet  their  pecuniary  engagements,  and,  by  reason  thereof,  became  and 
were  made  bankrupts  in  and  according  to  [532]  the  laws  of  Australia  aforesaid  :  That, 
on  taking  the  account  of  the  said  partnership  transactions  between  the  said  Messrs. 
Montefiore  &  Co.  and  the  defendant,  the  defendant  was  and  is,  and  always  has  been, 
entitled  to  receive  the  whole  of  the  said  moiety  of  the  said  6421.  lis.  3d.  ;  and  that 
the  payment  of  that  sum  to  the  defendant  will  finally  close  the  said  partnership 
transaction :  That  the  plaintiffs  had  knowledge  and  notice  that,  as  between  the 
defendant  and  the  said  Montefiore  &  Co.,  the  defendant  was,  as  in  fact  he  always  was, 
entitled  to  the  said  moiety  of  the  said  6451.  lis.  3d.  :  That,  if  the  defendant  does  not 
receive  credit  in  his  said  accounts  with  the  plaintiffs,  or  payment  from  the  plaintiffs,  of 
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the  said  moiety,  the  same  will,  by  reason  of  the  insolvency  and  bankruptcy  of  the 
sail  1  Messrs.  Montetiore  it  Co.,  be  wholly  lost  to  the  defendant:  That,  after  the 
plaintiff  had  so  as  aforesaid  given  credit  to  the  said  Messrs.  Montefiore  &  Co.  for  the 
said  sum  of  6451.  lis.  3d.,  the  said  J.  B.  Montefiore,  by  letter  dated  the  9th  of 
November,  1852,  and  received  by  the  plaintiffs  in  the  year  1853,  gave  notice  to  the 
plaintiffs  that  the  defendant  was  entitled  to  a  moiety  thereof,  and  that  the  plaintiffs 
might  to  give  the  defendant  credit  for  that  moiety:  That  the  plaintiffs  have  never 
paid  the  said  moiety,  or  any  part  thereof,  to  the  said  Messrs.  Montefiore  &  Co.,  but 
have,  without  the  consent  of  the  defendant,  and  without  any  right  so  to  do,  set  the 
the  same  off  against  a  debt  due  from  the  said  Messrs.  Montefiore  >V  Co.  to  them  the 
plaintiffs,  and  held  and  still  hold  the  same,  without  any  such  right  or  authority  as 
aforesaid,  for  and  as  a  payment  of  the  debt  so  due  to  the  plaintiffs  :  That  the  plaintiff's 
were  never  authorized  to  apply  the  said  moiety,  or  any  part  thereof,  in  payment  of 
any  debt  due  from  the  said  Messrs.  Montefiore  &  Co.  to  the  plaintiff's,  or  even  to  their 
credit;  but  that,  if  the  authority  to  place  the  [533]  same  to  the  credit  of  the  defen- 
dant was  revoked,  then  the  plaintiff's  merely  received  and  have  always  since  held  the 
same  as  the  proceeds  of  the  sale  of  gold-dust  consigned  to  them  on  the  joint  account 
of  the  defendant  and  the  said  Messrs.  Montefiore  &  Co.,  and  long  before  this  suit  had 
notice  and  knowledge  of  the  right  of  the  defendant  to  the  same  :  That  the  same 
moiety  is  subject  to  the  first-mentioned  agreement  between  the  defendant  and  the 
said  Messrs.  Montefiore  &  Co.  ;  and  that,  according  to  that  agreement,  the  defendant 
is  entitled  to  the  same ;  and  that  all  things  have  happened  and  been  done  so  to  entitle 
him  :  That  this  action  is  brought  for  a  balance  claimed  by  the  plaintiffs  to  be  due  to 
them  on  the  said  accounts  between  them  and  the  defendant :  And  that  all  the  matters 
and  things  aforesaid  were  done  and  happened  before  this  suit  to  entitle  the  defendant, 
and  that,  at  the  time  of  the  commencement  of  this  suit,  the  defendant  was  and  yet  is 
entitled,  in  equity,  to  be  paid  by  the  plaintiffs,  or  to  have  credit  in  the  said  accounts 
given  him  by  the  plaintiffs  for,  the  said  moiety,  which  equals  the  plaintiffs'  claim  in 
respect  of  the  matter  herein  pleaded  to  ;  and  the  defendant  is  willing  to  set  the  same 
off' against  the  claim  of  the  plaintiff's  in  respect  of  the  matter  herein  pleaded  to. 

To  this  plea  the  plaintiff's  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being  "that  the  plea  discloses  no  ground  for  unconditional  relief  in  equity,  in  the 
event  of  the  plaintiffs  obtaining  judgment  at  law;  that  it  appears  that,  before  any 
assent  by  the  plaintiff's  to  hold  the  money  for  the  defendant,  J.  B.  Montefiore  revoked 
the  authority  to  credit  the  defendant  with  one  moiety  of  the  gold-dust  consigned  by 
Messrs.  Montefiore  &  Co. ;  that  the  defendant  did  not  comply  with  the  terms  agreed 
upon,  by  instructing  the  plaintiff's  to  credit  Messrs.  Montefiore  &  Co.  with  one  [534] 
moiety  of  the  gold-dust  consigned  by  him  ;  and  that  the  defendant's  remedy  is  by 
action  against  Messrs.  Montetiore  &  Co."     Joinder. 

llnnyman,  in  support  of  the  demurrer  (a).  The  whole  foundation  upon  which  this 
plea  rests  fails.  The  defendant  claims  credit  in  his  account  with  the  plaintiffs  for 
half  the  net  proceeds  of  the  consignment  of  gold  dust  made  to  them  by  Messrs. 
Montefiore  &  Co.  But,  according  to  the  terms  of  the  agreement  entered  into  between 
the  defendant  and  Messrs.  Montefiore  &  Co.,  the  defendant  was  to  send  written 
instructions  to  the  plaintiffs  to  credit  Messrs.  Montefiore  &  Co.  with  a  moiety  of  the 

proc Is  of  the  consignment  made  by  him.     This  condition  he  neglected  to  comply 

with.  [Erie,  C.  .1.  Although  the  defendant  omitted  to  write  to  the  plaintiffs, 
Messrs.  Montefiore  &  Co.  did  receive  credit  for  the  moiety  of  the  proceeds.]     The 

(<;)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows: 
"1.   That  the  fourth  plea  is  bad,  as  it  discloses  no  ground  for  unconditional   relief 
in  equity  against  any  judgment  which  the  plaintiffs  might  obtain  at  law  : 

"2  That  it  appears  by  the  plea,  that,  before  any  assent  by  the  plaintiffs  to  hold 
the  money  for  the  defendant,  Messrs.  Montefiore  &  Co.  revoked  the  authority  to  credit 
the  defendant  with  a  moiety  of  the  gold-dusl  consigned  by  Messrs.  Montefiore  &  Co.  : 

"3.   That  the  plea  shews  that  t  he  defendant  did  not  comply  with  the  terms  agreed 

upon,  by  instructing  the  plaint  ills  to  credit  Messrs.  Montefiore  iV  Co.  with  the  moiety 

of  the  gold-dust  consigned  by  the  del lant,  and  is  therefore  not  entitled  to  claim  the 

claim  the  benefit  of  the  agreement: 

"4.  That  the  remedy  of  the  defendant,  if  any,  is  by  action  against  Messrs. 
Montefiore  &  Co." 

C.  P.  xx.— 29* 
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plaintiffs  were  entitled  to  h;ive  the  instructions  in  writing.  Besides,  it  was  competent 
to  Messrs.  Montefiore  &  Co.  to  revoke  the  instructions  which  they  had  given  :  and 
this  was  done  [535]  by  the  letter  of  Mr.  J.  B.  Montefiore  of  the  4th  of  February, 
1852,  in  which  he  says, — "I  have  no  doubt  Mr.  Baker  has  written  that  half  the  profits 
of  the  365  oz.  of  gold-dust  shipped  to  you  is  to  go  to  the  credit  of  Montefiore  iv.  Co., 
n  the  same  way  as  half  the  profit  of  the  728  oz.  is  to  go  to  his  credit.  Ij,  hom  >>  r, 
he  should  not  have  done  so,  you  will  not  pass  the  half  profit  of  the  728  o:.  to  his  credit." 
[Williams,  J.  If  the  consignment  was  the  joint  property  of  the  two,  viz.  Messrs. 
Montefiore  &  Co.  and  the  defendant,  would  a  court  of  equity  allow  Messrs.  Montefiore 
&  Co.  to  revoke  their  authority  ?]  There  was  no  joint  property  ;  but  merely  a  right, 
in  a  certain  event,  to  a  moiety  of  the  net  proceeds.  [Willes,  J.  The  plea  is  full  of 
evidence.  Is  it  not  money  had  and  received  or  nothing  *J  It  was  so  submitted  before 
Byles,  J.,  at  Chambers.  [Erie,  C.  J.  The  invoice  shews  that  the  plaintiffs  received 
the  consignment  on  the  joint  account.]  Subject  to  a  condition  which  was  not 
performed.  The  plea  involves  the  taking  of  accounts  between  the  parties,  which 
cannot  be  done  in  a  court  of  law.  [Willes,  J.  They  might  be  referred  under  the 
Common  Law  Procedure  Act,  1854.] 

Coleridge,  Q.  C,  contra  (a)1.  Under  the  circumstances  stated  in  the  plea,  there 
was  a  good  equitable  assignment  by  Messrs.  Montefiore  &  Co.  to  the  defendant  of 
[536]  half  the  proceeds  of  the  gold-dust  consigned  by  them  to  the  plaintiffs.  First, 
there  was  the  agreement  as  to  the  course  of  dealing  between  Messrs.  Montefiore  &  Co. 
and  the  defendant,  communicated  to  the  plaintiffs,  and  their  assent  thereto  :  then, 
there  was  the  invoice,  which  described  the  consignment  as  being  on  the  joint  account : 
and,  lastly,  there  was  the  letter  of  Messrs.  Montefiore  &  Co.  to  the  plaintiffs,  directing 
them  when  the  proceeds  were  realized  to  carry  one  moiety  to  their  account  and  the 
other  moiety  to  the  account  of  the  defendant.  That  constituted  a  debt  as  between 
the  plaintiffs  and  the  defendant,  and  a  good  equitable  set-off.  In  Burn  v.  Carvalho, 
4  Mylne  &  Cr.  690,  A.,  having  goods  in  the  hands  of  B.  as  his  agent  at  a  foreign  port, 
and  being  under  liabilities  to  C,  by  letter  to  C.  promised  that  he  would  direct,  and 
by  a  subsequent  letter  to  B.  did  direct  B.  to  deliver  over  the  goods  to  D.  as  the  agent 
of  C.  at  that  port.  Before  the  delivery  of  the  goods,  a  commission  of  bankrupt  issued 
against  A.,  fouuded  upon  an  act  of  bankruptcy  committed  whilst  his  letter  was  on  its 
way  to  B.,  and  the  goods  were  delivered  by  B.  to  I),  in  ignorance  of  the  bankruptcy. 
And  it  was  held  that  C.  had  a  good  title,  in  equity,  to  the  goods.  Lord  Cottenham, 
in  the  course  of  the  judgment,  there  says, — p.  702, — "In  equity,  an  order  given  by  a 
debtor  to  his  creditor  upon  a  third  person,  having  funds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of  so  much  of  the  fund." 
And  see  HassaU  v.  Smithers,  [537]  1 2  Yes.  1 19  :  Watson  v.  Th<-  Dvke  of  Wellington,  2  Russ. 
&  M  602.  [Willes,  J.  This  case  is  much  stronger  than  that.]  In  Ex  parte  Hanson, 
12  Yes.  346,  Lord  Erskiue,  C,  allowed  a  set-ofi'in  bankruptcy  of  a  separate  debt  from 
the  estate  against  a  joint  debt  due  to  it :  and  that  decision  was  adopted  by  Lord 
Eldou,  in  Ex  parte  Hanson,  18  Yes.  232.  So,  in  Vulliamy  v.  Noble,  3  Meriv.  593,  618, 
it  was  held  that  though  a  joint  debt  cannot  be  set  off  against  a  separate  debt  at  law, 
it  may  in  equity  where  there  is  a  clear  series  of  transactions  in  which  joint  credit  has 
been  given.  And  in  Clark  v.  Cort,  Cr.  A;  Ph.  154,  it  was  held  that,  where  there  are 
cross-demands  between  two  parties  of  such  a  nature,  that,  if  both  were  recoverable 
at  law,  they  would  be  the  subject  of  legal  set-oft',  then,  if  either  of  the  demands  is 
matter  of  equitable  jurisdiction,  the  set-oft  will  be  enforced  in  equity  («)"•     [Erie,  C.  J. 

(a)1  The  points  marked  for  argument  on  the  part  of  the  defendant,  were  as  follows  : — 
"  That  the  plea  shews  a  good  debt  in  equity  due  to  the  defendant :  that,  if  the 
debt  sought  to  be  set  oft'  is  upon  the  facts  stated  a  good  debt  in  equity,  the  relief  is 
unconditional,  all  that  remains  to  be  done  being  to  set  the  equitable  debt  oft' against 
the  legal  one  and  so  close  the  transaction  as  to  them  :  that  Messrs.  Montefiore  &  Co. 
had  no  power  to  revoke  the  authority  :  that,  if  they  had  such  power,  the  money  did 
not  by  the  revocation  become  the  money  of  Messrs.  Montefiore  &  Co.,  but  was  held  by 
the  plaintiffs  on  the  joint  account  of  the  defendant  and  Messrs.  Montefiore  &  Co  :  and 
that,  by  the  original  agreement,  it  continued  assigned  to,  and  in  equity  the  property 
of,  the  defendant,  of  which  the  plaintiffs,  before  action  had  ample  notice  :  and  that  the 
plea  is  good,  and  that,  in  equity,  a  legal  and  an  equitable  debt  may  be  set  against  one 
another." 

(«/-'  And  see  Cochrane  v.  Green,  ante,  vol.  ix.,  p.  448. 
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That  will  hardly  be  disputed.]  Then  it  is  said  that  the  authority  given  by  Messrs. 
Montefiore  &  Co.  to  the  plaintiffs  was  revoked  by  their  letter  of  the  4th  of  February, 
1852.  Under  the  circumstances,  however,  that  authority  was  not  revocable:  the 
agents  having  acted  upon  it  by  communicating  it  to  the  defendant,  it  was  no  longer 
competent  to  the  principals  to  revoke  it :  Chitty  on  Contracts,  6th  edit.  19G;  Story 
on  Agency,  §  477.  Here,  the  authority  was  not  in  fact  revoked  :  this  is  shewn  from 
the  letter  of  the  9th  of  November,  1852.  Then,  it  is  said  that  the  relief  granted 
by  a  court  of  equity  would  not  be  final,  inasmuch  as  there  must  be  a  taking  of  accounts. 
One  answer  to  that  is  that  the  plea  shews  that  the  accounts  between  Messrs.  Montefiore 
&  Co.  and  the  defendant  are  closed,  and  nothing  remains  to  be  done  but  the  payment 
of  this  specific  sum.  Another  answer  [538]  is  that  the  plaintiffs  have  nothing  to 
do  with  the  accounts  between  these  parties.  The  original  instructions  from  Messrs. 
Montefiore  &  Co.  to  the  plaintiffs  made  them  agents  for  the  defendant  as  to  the  one 
moiety.  When  once  they  had  carried  it  to  his  account,  they  would  be  under  no  liability 
in  respect  of  it  to  Messrs.  Montefiore  &  Co.  This  is  clearly  a  case  in  which  the  court 
would  be  inclined  to  afford  the  defendant,  redress,  if  the  law  allows  it. 

Honyman  was  heard  in  reply. 

Ekle,  C.  J.  I  am  of  opinion  that  our  judgment  should  be  for  the  defendant. 
It  appears  that  Messrs.  Montefiore  &  Co.  and  Baker  entered  into  an  agreement  to 
purchase  gold-dust  on  a  joint  speculation,  the  purchases  of  each  to  be  disposed  of  in  a 
certain  manner,  and  that,  if  the  speculation  should  turn  out  to  be  profitable,  Messrs. 
Montefiore  it  Co.  should  give  to  Baker  half  the  profits  of  that  which  they  purchased, 
and  that  Baker  should  give  Messrs.  Montefiore  &  Co.  half  the  profits  of  that  which  he 
purchased.  I  do  not  stop  to  consider  what  interest  each  of  the  parties  took  in  the 
gold-dust  bought  by  the  other  :  but  they  had  an  agreement  under  which  each  had  an 
interest  in  the  profits  of  the  other's  speculations.  In  pursuance  of  this  agreement, 
Messrs.  Montefiore  iV  Co.  purchased  728  oz.  of  gold-dust,  and  Baker  purchased  365  oz. ; 
and,  these  purchases  having  been  made  in  Australia,  a  second  agreement  was  come  to 
that  the  gold-dust  so  purchased  should  be  consigned  to  the  plaintiffs  invoiced  as 
property  in  which  Messrs.  Montefiore  &  Co.  and  Baker  were  jointly  interested,  with 
directions  to  sell  it,  and,  after  payment  out  of  the  proceeds  of  certain  bills,  to  divide 
the  net  proceeds  between  Messrs.  Montefiore  &  Co.  and  Baker.  I  do  not  stop  to 
inquire  whether  the  par-[539]-ties  became  tenants  in  common  or  had  a  joint  interest 
in  the  consignments.  But  the  plaintiffs  received  the  728  oz.  consigned  by  Messrs. 
Montefiore  &  Co.,  with  a  direction  from  them  to  sell  the  same,  and  to  give  a  moiety 
of  the  proceeds  to  Baker.  But  for  the  letter  of  Messrs.  Montefiore  &  Co.  of  the 
4th  of  February,  1852,  no  question  would  have  arisen  as  to  Baker  receiving  a  moiety 
of  the  proceeds  of  that  sale.  Baker  did  consign  the  365  oz.  of  gold-dust  which  he  had 
purchased  to  the  plaintiffs  for  sale,  and  this  parcel  was  sold  by  them,  and  a  moiety  of 
the  proceeds  of  such  sale  was  paid  over  to  Messrs.  Montefiore,  and  the  other  moiety 
to  himself :  so  that  the  whole  arrangement  made  in  Australia  was  substantially  carried 
out,  except  that  the  plaintiffs  refuse  to  give  Baker  half  the  proceeds  arising  from  the 
sal<'  of  the  72*  oz.  consigned  to  them  by  Messrs.  Montefiore  &  Co.  What  the  plaintiffs 
now  rely  on  is  that,  in  Australia,  Baker  neglected  to  give  them  authority  to  credit 
Messrs.  Mouteliorc  A  Co.  with  a  moiety  of  the  proceeds  of  the  sale  of  the  365  oz. 
which  he  had  consigned  to  the  plaintiffs,  and  that,  on  the  4th  of  February,  1852  (after 
the  invoice  and  Baker's  letter  had  been  received),  one  of  the  partners  in  the  house  of 
Messrs.  Montefiore  &  Co.  wrote  to  the  plaintiffs  a  letter  in  which  he  says, — "I  have 
no  doubt  that  Mr.  Baker  lias  written  that  half  the  profits  of  the  365  oz.  of  gold-dust 
shipped  to  you  is  to  go  to  Moiitrliore  &  Co.  in  the  same  way  as  half  the  profits  of  the 
72*  oz.  is  to  go  to  his  credit.  If,  however,  he  should  not  (in  his  haste  going  away  lo 
Melbourne)  have  done  so,  you  will  not  pass  the  half  profits  of  the  728  oz.  to  his 
credit."  It  is  said  that  that  was  a  revocation  of  the  authority  previously  given  by 
Messrs.  Montefiore  &  Co.  to  the  plaintiffs  as  to  the  disposal  of  the  proceeds  of  the 
72*  oz.  It  seems  to  me,  however,  that  it  was  but  a  conditional  injunction, — an  [540] 
intimation  to  the  plaintiffs  thai  Messrs.  Montefiore  &  Co.  had  an  interest  in  the 
365  oz.  consigned  by  Baker,  and  a  reqitestih.it,  in  the  event  of  Baker's  having  omitted 
to  send  instructions  bo  the  plaintiff  as  to  the  disposal  of  that  consignment,  thej  (the 
plaintiffs)  would  protect  the  interests  of  Messrs,  Montefiore  &  Co.  in  respect  of  the 
consignment  of  the  728  oz.     The  365  oz.  were,  however,  received  by  the  plaintiffs  ami 

were  sold,   and   a   moiety  of   the   proceeds  handed  over   to   Messrs.  Monlelioie  &  fjo. 
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and  .so  the  real  interest  of  Messrs.  Montefiore  &  Co.  has  been  protected.  I  therefore 
think  that  the  plaintiffs'  claim  to  withhold  from  Baker  the  moiety  of  the  proceeds  of 
the  728  oz.  consigned  to  them  by  Messrs.  Montefiore  &  Co.  is  altogether  unfounded 
and  illusory,  Montefiore's  letter  of  the  4th  of  February,  1852,  being  only  a  contingent 
direction  to  the  plaintiffs  to  protect  their  interests,  which  has  become  unnecessary. 
But,  even  if  that  were  not  so,  and  if  Baker  had  any  legal  interest  in  the  proceeds  of 
the  728  oz.  so  purchased  and  consigned  by  Messrs.  Montefiore  &  Co.,  still  I  think, 
upon  the  facts  stated  in  the  plea,  that  the  direction  to  the  plaintiffs  to  pay  over  to 
Baker  half  the  proceeds  of  that  consignment  would  give  Baker  a  right  to  such  moiety, 
and  so  make  this  a  valid  plea  of  set-off;  and  that  the  letter  of  the  4th  of  February, 
1852,  could  not  operate  to  vary  a  right  once  vested.  As  to  what  has  been  said  about 
these  being  partnership  accounts,  it  appears  that  all  the  accounts  between  the  parties 
have  been  settled  and  balanced,  and  that  this  is  the  only  unsettled  item.  It  appears 
to  me  that  the  plaintiffs  have  no  right,  either  in  law  or  equity,  to  retain  the  sum  in 
question. 

Williams,  J.  I  am  of  the  same  opinion.  Although  in  form  an  equitable  plea,  it 
is  competent  to  the  defendant  to  rely  on  it  as  disclosing  a  legal  defence.  1  [541] 
have  a  difficulty  in  saying  that  this  could  be  good  as  a  legal  plea.  It  is  conceded  that 
the  plaintiffs  received  the  consignments  of  the  728  oz.  of  gold-dust  as  agents  of 
Messrs.  Montefiore  &  Co.  Assuming  that  there  had  been  no  revocation  of  the  first 
direction  by  Messrs.  Montefiore  &  Co.  as  to  the  disposal  of  the  proceeds  of  that 
consignment,  I  am  by  no  means  satisfied  that  there  was  such  privity  between  the 
plaintiffs  and  the  defendant  as  would  warrant  the  latter  in  treating  the  moiety  of  the 
proceeds  of  the  sale  in  the  hands  of  the  former  as  a  debt  due  to  him  from  them.  It 
is,  however,  unnecessary  to  consider  that,  because  I  think  that,  under  all  the  circum- 
stances stated  in  the  plea,  that  which  passed  between  Messrs.  Montefiore  &  Co.  and 
the  plaintiffs  amounted  to  an  equitable  assignment  of  such  moiety  to  the  defendant, 
and  therefore  the  plea  constitutes  a  good  plea  of  equitable  set-off. 

WlL&ES,  J.  I  am  of  the  same  opinion.  This  is  a  transaction  which  is  not  at  all 
of  an  extraordinary  character.  Two  persons  agree  that  each  shall  purchase  goods  and 
send  them  to  a  factor  to  dispose  of  and  to  divide  the  net  proceeds  between  the  two. 
The  result  of  such  an  arrangement  is  that  the  two  become  joint-speculators  in  the 
particular  transactions  ;  and  the  factor,  receiving  goods  from  one  of  the  parties,  either 
receives  them  as  the  agent  of  the  person  who  sends  them,  or  as  the  agent  of  both.  I 
should  have  thought  that,  if  the  contracting  parties  had  asked  themselves  whether 
they  were  to  have  the  mere  personal  security  of  each  other  or  the  security  of  the 
goods,  each  would  have  said  that  the}'  intended  to  have  the  joint  security  of  the  goods  : 
and,  if  a  jury  were  to  pass  a  judgment  on  such  a  transaction,  I  should  think  they 
would  have  but  little  difficulty  in  coming  to  the  conclusion  that  the  factor  held  the 
goods  for  the  two  as  tenants  in  [542]  common.  I  do  not,  however,  propose  to  rest 
my  judgment  on  that  point,  because  it  is  unnecessary  :  but,  if  put  to  a  jury,  I  apprehend 
there  could  be  no  doubt  as  to  the  result.  Another  construction  may  be  put  upon  the 
transaction,  viz.  that  there  was  an  equitable  assignment  of  a  moiety  of  the  goods  or 
their  proceeds  by  each  party  to  the  other.  I  am  not  going  to  decide  which  of  these 
two  constructions  is  the  correct  one,  though  I  incline  to  the  former.  Now,  in  the 
first  state  of  things,  you  have  two  persons,  tenants  in  common  of  goods,  employing 
an  agent  to  sell  them  and  to  divide  the  net  proceeds  between  the  two.  Could  each 
of  them  maintain  an  action  at  law  against  the  agent  for  his  moiety  ?  I  apprehend  he 
might.  I  am  quite  aware  that,  if  two  or  more  persons  intrust  a  factor  or  agent  to 
sell  goods  on  their  joint  account,  their  remedy  against  him  for  the  proceeds  is  by  a 
joint  action.  But,  where  the  character  of  the  dealing  is  this  that,  at  the  inception  of 
the  transaction,  it  is  agreed  that  the  agent  shall  receive  the  consignments  of  each,  and 
divide  the  net  proceeds  of  each  consignment  between  the  two,  1  apprehend  that  each 
party  might  maintain  an  action  for  his  proportion.  Now,  what  is  the  state  of  facts 
which  is  disclosed  by  this  plea  ?  A  person  reading  it  without  some  previous  knowledge 
of  these  transactions  would  hardly  understand  the  plea.  It  sets  out  a  great  deal  of 
evidence.  But,  upon  the  whole,  unless  there  is  something  to  affect  the  defendant's 
right  to  have  half  the  proceeds  of  the  728  oz.  consigned  by  Montefiore  &  Co.,  he  is 
entitled  to  maintain  his  set-off.  It  appears  to  me  that  the  facts  set  forth  do  not  affect 
the  defendant's  right,  because  the  light  having  been  once  vested  by  the  agreement, 
no  act  afterwards  done  by  one  of  the  parties  could  defeat  that  right ;  consequently, 
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the  letter  of  Mr.  J.  B.  Montefiore  of  the  -1th  of  February,  1852,  directing  that  the 
proceeds  should  not  be  applied  [543]  as  originally  contemplated  eould  have  no  effect 
at  all.  Assuming,  however,  upon  the  other  hypothesis,  that  there  was  an  equitable 
assignment  to  each  of  a  moiety  of  the  gold-dust  shipped  by  the  other,  then  would 
arise  this  difficulty,  that  he  who  asks  for  equity  must  do  equity  :  and  though  at  law 
Messrs.  Montefiore  &  Co.  might  only  have  a  remedy  against  the  defendant  by  cross- 
action  for  neglecting  to  consign  a  moiety  of  his  365  oz.  to  them,  yet,  coming  to  a 
court  of  equity  for  relief,  the  defendant's  omission  to  give  such  direction  is  to  be 
explained.  You  have  the  fact  of  the  defendant  having  neglected  to  give  that  direct  ion, 
and  you  have  Mr.  J.  B.  Montefiore 's  subsequent  letter  desiring  the  plaintiff's  not  to 
give  the  defendant  credit  for  the  moiety  of  the  proceeds  of  the  728  oz.  in  a  certain 
event.  But  there  are  other  facts  which  are  to  be  taken  into  consideration,  in  the 
first  place,  there  is  the  fact  that  Messrs.  Montefiore  &  Co.  were  afterwards  satisfied 
that  the  amount  should  be  paid  to  the  defendant :  and,  in  the  next  place,  there  is  the 
fact  that  the  plaintiff's  never  acted  upon  Montetiore's  letter  of  the  4th  of  February, 
1852,  but  carried  to  the  account  of  Messrs.  Montefiore  &  Co.  the  whole  of  the  net 
proceeds  of  the  728  oz.,  and  also  a  moiety  of  the  net  proceeds  of  the  365  oz.  It  is 
obvious  why  they  did  this.  They  wanted  to  set  off'  the  whole  against  the  debt  due 
to  them  from  Messrs.  Montefiore  >V  Co.,  who  had  become  bankrupt.  This  is  blowing 
hot  and  cold  in  a  way  which  is  not  to  be  endured. 

KEATING,  J.  I  concur  with  the  rest  of  the  court  in  thinking  that  the  defendant 
is  entitled  to  judgment  in  this  case.  Looking  at  the  facts  disclosed  by  the  fourth 
plea,  I  must  say  I  think  it  would  be  a  great  reproach  to  the  administration  of  justice 
if  the  defendant  were  held  not  to  be  entitled  to  credit  to  the  amount  claimed.  [544] 
The  728  oz.  of  gold-dust  having  been  consigned  to  the  plaintiff's,  they  assent  to  the 
appropriation  of  the  proceeds  in  the  manner  directed  by  Messrs.  Montefiore  &  Co., 
and  communicate  such  their  assent  to  the  defendant.  After  having  done  that,  the 
plaintiff's  turn  round  and  say  that  the  authority  to  so  appropriate  the  proceeds  was 
subsequently  revoked  by  one  of  the  parties  interested  in  the  consignment.  Without 
stopping  to  inquire  whether  that  is  the  true  effect  of  the  letter  of  Mr.  J.  B.  Montefiore, 
the  question  arises,  how  far  Messrs.  Montefiore  &  Co.  had  power  to  revoke  the 
direction  they  had  so  given.  But  it  seems  to  me  that  the  plaintiffs  cannot  rely  upon 
that  letter  as  amounting  to  a  revocation,  because  their  own  conduct  shews  that  they 
did  not  act  upon  it  as  a  revocation  ;  for,  they  credit  Messrs.  Montefiore  with  half  the 
proceeds  of  the  defendant's  consignment  as  well  as  with  the  whole  of  the  proceeds  of 
the  consignment  made  to  them  by  Messrs.  Montefiore  &  Co.  It  seems  to  me,  there- 
fore, that  the  plaintiff's  are  precluded  from  entering  into  that  question,  and  that  the 
defendant  is  entitled  to  be  credited  with  a  moiety  of  the  proceeds  of  both  consignments 
pursuant  to  the  agreement  which  had  been  made,  and  which,  as  between  Messrs. 
Montefiore  &  Co.  and  the  defendant,  had  been  carried  out  to  the  letter. 

Judgment  for  the  defendant. 

[545]    John  Clarke,  Appellant;  William  Robert  Hoggins,  Respondent. 

Jan.  25th,  1862. 

The  mere  fact  of  a  man  being  instructed  to  deliver  papers  at  the  house  of  a  third 
person  is  no  answer  to  a  complaint  against  him  under  the  10  &  1 1  Vict.  c.  89,  s.  28, 
charging  him  with  having  "wilfully  and  wantonly "  disturbed  the  party  and  his 
family  by  violently  knocking  and  ringing  at  the  door  at  an  unreasonable  hour  of 
the  night. 

This  was  an  information  laid  by  William  Robert  Hoggins,  one  of  the  police- 
constables  for  the  county  of  Salop,  against  the  appellant,  John  Clarke,  for  an  offence 
against  "The  Towns  Police  Clauses  Act,  1^)7,  which  is  incorporated  with  "The 
Wellingf Salop,  Improvement  Act,  1854  "  (17  &  18  Vict.  e.  xl.). 

The  following  is  a  copy  of  the  information  : — 

Count)'    of   Salop,    to    wit.      The    information    and    complaint    of    William    Robert 

Hoggins,  of  Wellington,  iii  the  county  of  Salop,  police-constable,  exhibited  before , 

the  undersigned,  one  of  Her  Majesty's  justices  ot  the  peace  for  the  said  county,  ami 
acting  in  and  for  the  Wellington  division  of  the  hundred  of  Bradford,  in  the  said 
county,  the  25th  Hay  of  October,  L861,  who  saith  thai  John  Clarke,  of  Wellington, 
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in  the  said  county,  tailor,  on  the  24th  day  of  October,  1861,  at  the  parish  of 
Wellington,  in  the  said  division  and  county,  did,  in  a  certain  street  there,  situate 
within  the  limits  of  the  Wellington  (Salop)  Improvement  Act,  1S54,  to  the  annoyance 
of  the  residents  therein,  wilfully  and  wantonly  disturb  certain  inhabitants  of  the  said 
street  by  pulling  and  ringing  a  certain  door-bell  and  knocking  at  the  door  of  a  certain 
house  in  the  occupation  of  one  C4eorge  Marcy,  contrary  to  the  statute  in  such  case 
made  and  provided." 

The  case  came  on  for  hearing  before  two  of  the  justices  acting  in  and  for  the 
Wellington  division  of  the  hundred  of  Bradford,  in  the  county  of  Salop,  on  the  30th 
of  October,  1861,  when  the  following  facts  were  proved  : — 

Mr.  George  Marcy  was  formerly  in  partnership  with  [546]  Mr.  Charles  Wall 
Hiatt,  as  solicitors,  at  Wellington.  The  partnership  had  been  recently  dissolved  ; 
and,  on  the  dissolution,  some  papers  were  taken  away  from  Mr.  Marcy's  office  by 
Mr.  Hiatt,  and  Mr.  Marcy  on  the  '22nd  of  October,  1861,  served  a  notice  upon 
Mr.  Hiatt,  requiring  him  to  deliver  up  to  or  leave  for  him  at  his  offices  in  Walker 
Street,  in  Wellington,  on  or  before  the  29th  day  of  October,  1861,  certain  papers  and 
documents  therein  mentioned.  On  the  24th  of  October,  the  appellant  went  to 
Mi-.  Marcy's  house,  which  is  situate  within  the  limits  of  the  Wellington  (Salop) 
Improvement  Act,  1854,  in  one  of  the  suburbs  of  the  town,  and  some  distance  from 
his  office,  at  9.20  p.m.  Upon  being  told  by  the  servant  that  a  person  was  waiting 
to  see  him,  Mr.  Marcy  went  to  the  door,  when  the  appellant  said  "I  have  brought 
you  some  papers  ; "  to  which  Mr.  Marcy  replied,  "  I  have  nothing  to  do  with  you  or 
your  papers."  The  appellant  said  "  You  refuse  to  receive  them,  then  : "  to  which 
Mr.  Marcy  made  no  reply,  and  shut  the  door.  The  appellant  then  went  away,  and 
returned  in  ten  minutes,  and  rang  the  door-bell.  When  the  door  was  opened  on  this 
occasion,  the  appellant  was  standing  at  the  door,  and  threw  a  notice,  signed  by 
Mr.  Hiatt,  into  the  hall,  saying,  "  Perhaps  you  will  take  this  notice,  Mr.  Marcy."  At 
10  o'clock  on  the  same  night,  the  appellant  again  came  to  the  house.  Mr.  Marcy's 
family  and  servants  had  retired  to  bed,  and  he  and  his  wife  were  going  up  stairs, 
when  the  door-bell  (which  acts  in  connection  with  the  knocker)  was  rung  very 
violently.  Mrs.  Marcy,  without  opening  the  door,  called  out  "Who  is  there?"  To 
which  the  appellant  replied  "Clarke."  Mrs.  Marcy  asked  what  he  wanted.  He  said 
"  I  want  to  see  Mr.  Marcy."  She  replied,  "  He  is  gone  to  bed,  and  cannot  be  seen 
to-night  ;  and,  if  you  want  Mr.  Marcy,  you  had  better  go  to  the  office  in  the  morning." 
[547]  The  appellant  replied,  "  I  will  see  him  to-night ; "  to  which  Mrs.  Marcy  replied, 
"The  door  will  not  be  opened  to  any  one  to-night."  The  appellant  said,  "  I  will  stay 
all  night  till  it  is  opened;"  upon  which  Mrs.  Marcy  said  "  I  will  send  for  a  police- 
constable."  The  appellant  replied  "  I  don't  care  if  you  send  for  twenty  policemen  ; 
I  will  not  stir  from  the  door  till  it  is  opened."  He  then  commenced  to  ring  the  bell 
and  knock  at  the  door  very  violently.  All  the  inmates  in  the  house  were  disturbed  ; 
and  ultimately  the  servants  were  dispatched  for  a  policeman,  and  the  respondent 
returned  with  them  in  about  a  quarter  of  an  hour,  during  the  whole  of  which  time 
the  appellant  continued  pulling  the  bell  and  knocking  at  the  door  very  violently, 
whereby  the  wire  attached  to  the  bell  was  damaged.  Upon  the  respondent's  arrival, 
he  saw  the  appellant  rapping  and  ringing  at  the  door.  The  door  was  then  opened  by 
Mr.  Marcy,  when  the  appellant  rushed  against  the  hall,  and  threw  in  a  bundle  of 
papers  and  a  key.  Mi'.  Marcy  pushed  him  out  of  the  house,  and  desired  the  respon- 
dent to  take  him  (the  appellant)  into  custody.  This  was  not  done  :  and  the  appellant 
then  left  the  premises,  with  the  respondent. 

It  was  also  proved  that  the  inmates  of  the  adjoining  house  were  disturbed  by  the 
knocking  at  the  door  and  ringing  of  the  bell. 

On  the  part  of  the  appellant,  it  was  contended  that  the  disturbance  was  not 
"  wilful  and  wanton,"  within  the  meaning  of  the  act  of  parliament ;  and  that  he  went 
to  the  house  for  the  purpose  of  delivering  certain  papers,  and  was  doing  no  more  than 
his  duty  in  ringing  the  bell  to  call  the  attention  of  Mr.  Marcy  or  his  servants  ;  and 
that,  when  he  had  delivered  the  papers,  he  left  the  premises. 

The  respondent  contended  that  the  appellant  had  committed  a  breach  of  the  law, 
inasmuch  as  he  was  [548]  told  that  Mr.  Marcy  had  retired  to  bed,  and  that  the  door 
would  not  be  opened  that  night,  and  that  if  he  wanted  to  see  Mr.  Marcy,  he  might 
do  so  at  his  office  in  the  morning;  and,  after  this,  he  was  not  justified  in  ringing  the 
bell  and  creating  the  disturbance.     The  respondent  also  contended  that,  the  appellant 
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having  paid  two  previous  visits  to  the  house,  he  might  have  transacted  any  business 
he  had  with  Mr.  Marry  or  left  the  papers  on  one  of  those  occasions,  and  that  the  last 
visit  was  a  wanton  and  wilful  disturbance. 

The  justices  were  of  opinion  that  the  evidence  established  the  charge,  and  con- 
victed the  appellant,  and  ordered  him  to  be  imprisoned  for  the  space  of  fourteen  days. 

Notice  of  appeal  having  been  given,  this  case  was  stated  for  the  opinion  of  this 
court,  as  to  whether  the  conduct  of  the  appellant  was  a  wilful  and  wanton  disturbance, 
within  the  meaning  of  the  act  of  parliament. 

Montague  Smith,  Q.  C,  for  the  appellant.  The  justices  have  submitted  the 
question  of  law  to  the  court  whether  the  conduct  of  the  appellant  was  a  wilful  and 
wanton  disturbance,  within  the  meaning  of  the  statute  10  &  1 1  Vict.  e.  89,  s.  28  :  but 
they  have  not  set  out  the  facts  so  as  to  enable  the  court  to  judge  whether  or  not  the 
offence  has  been  committed.  They  merely  say  that  the  charge  was  proved  ,  but  they 
do  not  find  circumstances  from  which  the  court  may  judge  of  the  bona  tides  of  the 
ringing.  That  section  enacts  that  "every  person  who  in  any  street,  to  the  obstruction, 
annoyance,  or  danger  of  the  residents  or  passengers,  commits  any  of  the  following 
offences,  shall  be  liable  to  a  penalty  not  exceeding  40s.  for  each  offence,  or,  in  the 
discretion  of  the  justice  before  whom  he  is  convicted,  may  be  committed  to  prison, 
there  to  remain  for  a  period  not  exceeding  fourteen  days  ;  and  any  constable  or  other 
[549]  officer  appointed  by  virtue  of  this  or  the  special  act  shall  take  into  custody, 
without  warrant,  and  forthwith  convey  before  a  justice,  any  person  who  within  his 
view  commits  any  such  offence,"  that  is  to  say  (amongst  others),  "every  person  who 
wilfully  and  wantonly  disturbs  any  inhabitant,  by  pulling  or  ringing  any  door-bell,  or 
knocking  at  any  door."  The  conviction  must  turn  upon  the  word  "wantonly,"  which 
means  "without  reasonable  cause."  [Willes,  J.  The  question  is,  whether  there  was 
evidence  from  which  the  justices  might  reasonably  draw  the  conclusion  they  did.] 
The  court  cannot  tell  whether  the  act  of  ringing  the  bell  was  wanton  or  not, — unless 
the  facts  are  before  them  to  enable  them  to  judge  whether  the  appellant  was  bona 
fide  doing  his  duty  or  wantonly  intending  to  annoy  the  complainant  and  his  family. 
In  Rider,  App.,  Wood,  Heap.,  1  Law  Times  (N.  S.),  30,  it  was  held  that  a  workman 
who  leaves  his  master's  employment  upon  a  bona  fide  belief  that  his  employment  is 
regularly  terminated,  though  it  has  not  been  so  terminated  in  fact,  is  not  liable  to  be 
convicted  under  the  4  G.  4,  c.  34,  s.  3  :  and  the  bona  fides  of  his  conduct  is  a  question 
to  be  determined  by  the  justices.  Cockburn,  C.  J.,  there  says:  "If  a  man  absents 
himself  with  a  knowledge  that  his  employment  is  not  at  an  end,  he  is  guilty  under 
the  statute ;  but,  if  he  believes  that  his  contract  is  at  an  end,  and  so  leaves,  he  is  not 
guilty.  The  convicting  justices  do  not  appear  to  have  considered  the  subject  in  this 
point  of  view.  The  case  therefore  ought  to  go  back  to  them  under  the  6th  section 
of  the  statute  («)',  with  our  opinion  upon  this  point,  and  then  they  will  decide  whether 
the  appellant  left  the  employment  in  the  bona  fide  belief  that  he  had  properly  put  an 
end  to  it;  for,  if  he  did,  he  would  not  be  guilty  under  this  statute." 

[550]   Markby,  contra,  was  not  called  upon. 

WlLLES,  J.(a)s.  1  am  of  opinion  that  the  question  for  our  decision  sufficiently 
appears  upon  the  face  of  the  case,  and  should  be  answered  in  accordance  with  the 
conclusion  at  which  the  magistrates  arrived.  The  appellant,  it  appears,  was  sent  by 
Mr.  Hiatt  (who  had  formerly  been  in  partnership  with  Mr.  Marey)  to  that  gentleman's 
house.  Mr.  Hiatt  had  received  a  notice  from  Mi-.  Marey  on  the  22nd  of  October,  L861, 
requiring  him  to  deliver  up  or  to  leave  for  him  at  his  offices  on  or  before  the  29th,  certain 
papers  and  documents.  On  the  24th,  the  appellant  received  instructions  from  Mr. 
Hiatt  to  deliver  a  notice  and  certain  papers  to  Mr.  Many.  lie  accordingly  proceeded 
to  Mr.  Marry 's  dwelling,  which  was  situate  at  some  distance  from  his  offices.  He 
arrived  t  here  at  about  9.20  at,  night,  and  knocked  at  the  door  and  asked  for  Mr.  Marey. 
Mr.  Marey  went  to  the  door,  when  the  appellant  said  he  had  brought  him  some  papers. 
Mr.  Marey,  declining  to  receive  them  at  that  time,  shut  the  door.  The  appellant 
went  away  anil  returned  again  in  about  ten  minutes  and  rung  the  door  bell,  and  on 
the  door  being  opened  threw  a  notice  into  the  hall.  At  about  l<>  o'clock  on  the  same 
night,  the  appellant  called  again,  the  family  and  servants  having  all  gone  to  bed, 
ami    Mr.  Marey  and   his  wife  preparing  to  retire  to  rest  also,--- and  rung  the  doorbell 

(a)1   Ante,  p.  518. 

(a)'-   Mile,  ('.  .1.,  and  Williams,  .1.,  were  sitting  in  the  Court  of  Criminal  Appeals. 
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very  violently  The  adverbs  are  not  unimportant.  He  was  told  by  Mrs.  Marcy  that 
Mr.  Marcy  had  gone  to  bed  and  conld  not  be  seen  that  night,  and  that,  if  he  wanted 
him,  he  had  better  go  to  the  office  in  the  morning.  The  appellant  insisted  upon  seeing 
Mr.  Marcy,  [551]  and  said  he  would  stay  all  night,  and  would  not  stir  from  the  door 
till  it  was  opened.  He  then  commenced  to  ring  the  bell  and  knock  at  the  door  nni 
violently,  disturbing  all  the  inmates  in  the  house,  and  continued  so  to  do  for  about  a 
quarter  of  an  hour.  At  length  a  policeman  was  sent  for  ;  and  he  found  the  appellant 
still  ringing  the  bell  to  the  extent  of  injuring  the  wire,  and  knocking  violently.  It  was 
also  proved  that  the  inmates  of  the  adjoining  house  were  disturbed  by  the  knocking 
and  ringing.  Now,  the  objection  to  the  conviction  is,  that  the  disturbance  was  not 
wilful  and  wanton,  within  the  meaning  of  the  statute,  inasmuch  as  the  appellant  went 
to  the  house  for  a  lawful  purpose,  and  was  doing  no  more  than  his  duty  in  ringing  as 
he  did.  On  the  part  of  the  respondent  it  was  answered  that  the  manner  of  performing 
the  alleged  duty  was  such  as  to  bring  the  appellant  within  the  statute.  The  justices 
were  of  opinion  that  the  evidence  established  the  charge,  and  convicted  the  appellant. 
What  is  the  charge  ?  It  is  that  the  appellant  wilfully  and  wantonly  disturbed  Mr.  Marcy 
and  his  family  by  knocking  and  ringing  at  his  door.  Taking  the  facts  stated  together 
with  the  contention  before  the  magistrates,  it  is  quite  manifest  what  their  decision  was, 
viz.  that  the  manner  in  which  the  appellant  attempted  to  deliver  the  papers,  and  his 
whole  conduct,  were  such  as  to  bring  him  within  the  act  of  parliament.  The  question 
submitted  to  us  virtually  is,  whether  he  was  absolved  by  his  employment  by  Mr.  Hiatt 
from  the  consequences  of  his  acts.  The  answer  to  that  question  obviously  must  be  in 
the  negative.  That  the  appellant  acted  wilfully  is  clear.  He  rang  so  violently  that 
he  broke  the  bell-wire.  The  only  element  remaining  is  the  wantonness.  I  agree  with 
Mr.  Smith  that  "  wantonly  "  means,  not  having  a  reasonable  cause.  Here  we  come  to 
the  kernel  of  the  case, — whether  one  having  a  lawful  right  to  [552]  come  to  another's 
house,  has  a  right  to  stop  there  at  a  late  hour  at  night  knocking  and  ringing  violently, 
though  he  knows  that  the  inmates  do  not  choose  to  admit  him  or  to  receive  what  he 
brings.  That  answers  itself.  Wantonness  consists  in  the  doing  that  which  will  annoy 
another  and  which  the  party  doing  it  knows  will  produce  no  results  to  himself.  I 
think  the  magistrates  could  come  to  no  other  conclusion  than  they  have  done  ;  and 
that  the  question  which  they  have  put  to  us  is  capable  of  receiving  only  one  answer. 

BLEATING,  J.  I  am  of  the  same  opinion.  I  agree  with  Mr.  Smith  to  this  extent, 
that,  if  the  appellant  went  bona  fide  to  deliver  the  papers  at  Mr.  Marcy 's  house,  and 
in  carrying  out  that  object  knocked  and  rang  louder  than  was  reasonable,  he  might 
not  come  within  the  act.  But  here  the  magistrates  thought,  and  upon  sufficient 
evidence,  that  the  appellant's  conduct  was  not  bona  fide,  in  the  sense  of  intending  to 
carry  out  a  lawful  purpose. 

Appeal  dismissed,  without  costs. 

[553]     Farrant  v.  Barnes.     Jan.  23rd,  1862. 

[S.  C.  31  L  J.  C.  P.  137  ;  8  Jur.  X.  S.  868.  See  Indermaur  v.  Dames,  1*66-67,  L.  E. 
1  C.  P.  286  ;  L.  K.  2  C.  P.  311.  Discussed,  BamfieM  v.  Goole  mid  Sheffield  Transport 
Company,  [1910]  2  K.  B.  102.] 

One  who  employs  a  carrier  to  carry  an  article  of  such  a  dangerous  nature  as  to  require 
extraordinary  care  in  its  conveyance,  must  communicate  the  fact  to  the  carrier,  or 
he  will  be  responsible  for  any  injury  which  may  result  to  the  carrier  or  his  servants 
from  his  omission  to  do  so. — The  defendant  being  desirous  of  sending  a  carboy  of 
nitric  acid  to  Croydon,  his  foreman  gave  it  to  one  R.,  the  servant  of  a  railway  carrier, 
who  (as  the  railway  company  would  only  carry  articles  of  that  dangerous  character 
on  one  day  in  each  week,)  handed  it  to  the  plaintiff,  the  servant  of  a  Croydon  carrier, 
without  communicating  to  him  (and  there  being  nothing  in  its  appearance  to  indicate) 
its  dangerous  nature.  Whilst  being  carried  by  the  plaintiff  to  the  cart,  the  carboy 
from  some  unexplained  cause  burst,  and  its  contents  flowed  over  and  severely  injured 
the  plaintiff: — Held,  that  the  defendant  was  liable  for  the  injury  thus  resulting  from 
his  breach  of  duty. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages  for  an  injury  sustained 
by  him  from  the  insufficient  packing  of  a  carboy  of  nitric  acid  which  he  was  employed 
to  carry  for  the  defendant. 
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The  first  count  of  the  declaral  ion  stated,  that  the  defendant,  by  falsely,  fraudulently! 
and  deceitfully  representing  to  the  plaintiff  thai  a  certain  carboy  contained  ordinary 
acid,  and  falsely,  fraudulently,  and  deceitfully  concealing  from  him  that  it  contained 
an  explosive  article,  dangerous  to  be  carried,  called  nitric  acid,  caused  and  procured 
the  plaintiff  to  carry  the  same  for  the  defendant,  and  that  the  same  exploded  and 
burst  whilst  the  plaintiff'  was  so  carrying  the  same,  and  burned  the  plaintiff  and  his 
clothes,  &c. 

The  second  count  stated  that  the  defendant  employed  the  plaintiff  to  carry  a  carboy 
(jf  acid  for  him,  the  defendant,  on  the  terms  that  the  same  was  not  dangerous  to  be 
carried,  and  that  the  defendant  had  taken  due  and  ordinary  care  to  prevent  injury  to 
the  plaintiff  whilst  carrying  the  same,  and  that  the  plaintiff  then  accepted  and  entered 
upon  the  said  employment,  and  carried  the  said  carboy  of  acid  for  the  defendant  on  the 
terms  aforesaid  :  Breach,  that  the  said  carboy  of  acid  was  then  dangerous  to  be  carried, 
and  that  the  defendant  had  not  taken  due  and  ordinary  care  to  prevent  injury  to  the 
plaintiff  whilst  carrying  the  said  carboy  ;  and  that,  by  reason  of  the  default  and  breach 
of  duty  of  the  defendant,  the  said  carboy  of  acid  exploded  whilst  the  plaintiff  was  so 
carrying  the  [554]  same  for  the  defendant,  and  burned  the  plaintiff  and  his  clothes; 
by  means  of  which  several  premises  the  plaintiff  had  been  and  was  permanently  injured 
in  his  health,  and  his  clothes  were  destroyed,  and  he  necessarily  incurred  great  expense 
for  medical  and  other  assistance,  and  was  disabled  for  a  long  time  from  following  his 
business  of  a  carrier,  and  was  and  is  otherwise  injured. 

The  defendant  pleaded, — first,  not  guilty,— secondly,  to  the  first  count,  a  traverse 
of  the  false  representation, — thirdly,  to  the  last  count,  a  traverse  of  the  employment 
of  the  plaintiff  on  the  terms  there  mentioned, — fourthly,  to  the  second  count,  that  the 
said  carboy  was  not  dangerous  to  be  carried,  and  that  the  defendant  had  taken  due 
and  ordinary  care  to  prevent  injury  to  the  plaintiff  whilst  carrying  the  said  carboy. 
Issues  thereon. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Summer  Assizes  at  Croydon. 
It  appeared  from  the  plaintiff's  evidence,  that  he  and  his  father  were  in  the  employ  of 
one  Russell,  a  carrier  between  London  and  Croydon  ;  that  it  was  part  of  the  plaintiff's 
duty  to  collect  goods  in  the  city  and  to  convey  them  in  a  van  to  the  Elephant  and 
Castle,  at  Newiugton,  where  he  transferred  the  goods  he  had  collected  to  a  cart  in 
which  they  were  conveyed  to  Croydon  ;  that,  on  the  1st  of  May,  1861,  whilst  going  his 
round,  he  met  in  Cannon  Street,  in  the  city,  one  Rayner,  a  carman  in  the  employ  of 
one  l'escott,  a  railway  carrier,  who  asked  him  if  he  would  take  a  carboy  (which  he 
told  him  contained  "acid,"  without  more,)  and  a  bottle  for  Croydon;  and,  upon  his 
agreeing  to  do  so,  Russell  brought  them  and  placed  them  in  the  plaintiff's  van,— the 
carboy  1  icing  a  glass  bottle  encased  in  wicker-work,  weighing  a  little  over  1  cwt.,  and 
having  attached  to  its  neck  a  wooden  label  on  which  was  written  "Mr.  [555]  Wateman, 
dyer,  Croydon.  Acid  ;"  that  he  proceeded  with  his  van,  containing  these  and  various 
other  goods,  to  the  Elephant  and  Castle,  at  a  foot-pace;  that,  on  his  arrival  there, 
the  other  goods  having  first  been  taken  out,  his  father  removed  the  carboy  from  the 
front  to  the  tail  of  the  van,  and  put  it  upon  the  plaintiffs  shoulder  ;  that,  as  he  walked 
with  it  towards  the  Croydon  cart,  part  of  the  contents  (which  proved  to  be  nitric  acid, 
an  exceedingly  corrosive  and  dangerous  liquid,)  escaped,  and,  Mowing  over  the  plaintiff, 
burned  him  so  severely  that  he  was  unable  to  resume  his  employment  for  more  than 
a  month,  and  waa  still  not  perfectly  cured  ;  that  the  carboy  appeared  to  be  sound  when 
he  received  it  from  Rayner;  that  it  received  no  injury  whilst  in  the  van;  thai  he  never 
saw  any  label  cm  it  except  the  one  containing  the  direction  ;  and  that  he  did  not  know 
the  contents  tube  dangerous,  and  wo.ild  not  have  taken  it  if  he  had  known  the  fact. 

The  plaintiff's  evidence  was  corroborated,  with  respect  to  what  passed  when   Riynei 

delivered  the  carboy  to  him,  by  thai  of  bis  father,  and  as  to  what  occurred  at  the 
Elephant  and  Castle,  by  the  evidence  of  his  father  and  two  other  witnesses. 

Rayner,  who  was  called  as  a  witness  for  the  plaintiff,  stated  that,  being  al  tho 
warehouse  of  the  defendant,  who  is  a  dry-salter  in  Lawrence  Pountney  Lane,  on  the 

day  in  question,  he  was  asked  by  the   foreman  if  lie   could  take  a  carboy  and    bottle  ot 

acid  to  Croydon;  i  ti.it  he  told  him  he  could  not ,  as  articles  of  that  description  were 
only  carried  by  the  railway  on  Mondays  (when  special  provision  was  made  for  the 
carriage  of  dangerous  articles) ;  that,  the  foreman  Baying  he  particularly  wished  it  to 
go,  he  (Rayner)  asked  the  plaintiff  if  he  could  take  it,  ana,  on  his  assenting,  went  back 
and  told  the  foreman,  who  then  gave  him  the  carboy,  which  [556]  he  carried  on  his 
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back  to  the  plaintiff's  van  ;  that  he  (Rayner)  knew  that  it  was  acid,  and  dangerous, 
1  mt  not  that  it  was  nitric  acid  :  and  that  he  told  the  plaintiff  to  he  careful  of  it. 

It  was  submitted  on  the  part  of  the  defendant  that  there  was  no  case  to  go  to  the 
jury,  inasmuch  as  there  was  no  privity  between  him  and  the  plaintiff.  But  the  learned 
judge  declining  to  stop  the  case,  the  defendant's  foreman  was  called.  He  stated  that  the 
carboy  was  securely  packed  by  himself  in  the  usual  way  :  that  the  bottle  was  sound  ; 
and  that  it  had  on  it,  besides  the  address  of  the  consignee,  another  label  (that  of  the 
manufacturer)  which  stated  what  the  vessel  contained,  and  which  was  tied  to  the  handle 
of  the  carboy.  The  witness  was  corroborated  as  to  this  latter  fact  by  a  man  who  was 
with  Rayner  at  the  time  he  received  the  carboy  at  the  defendant's  warehouse. 

Upon  this,  it  was  urged  on  the  part  of  the  plaintiff  that  there  was  evidence  from 
which  the  jury  might  assume  that  Kavner,  as  the  defendant's  agent,  fraudulently 
removed  the  label  which  intimated  that  the  carboy  contained  nitric  acid.  The  learned 
judge,  however,  thought  there  was  no  evidence  to  justify  him  in  leaving  that  question 
to  the  jury. 

The  learned  judge  then  left  it  to  the  jury  to  say, — first,  whether  they  thought  the 
defendant  took  precautions  to  make  the  carrier's  servants  aware  that  the  article  they 
were  about  to  carry  was  dangerous, — secondly,  whether  the  plaintiff  was  in  fact  ignorant 
that  it  was  dangerous  ;  and,  if  so,  whether  that  arose  from  want  of  reasonable  prudence 
and  skill  on  his  part, — thirdly,  whether  it  was  made  out  to  their  satisfaction  that  the 
accident  occurred  from  the  acid  being  improperly  packed,  unknown  to  the  plaintiff: 
telling  them  that  they  were  not  to  say  that  the  accident  arose  from  bad  packing,  unless 
affirmatively  satisfied  that  it  was  [557]  so, — fourthly,  what  amount  of  compensation  the 
plaintiff  was  entitled  to  for  the  injury  he  had  sustained. 

The  jury  answered  the  first  question  in  the  negative  :  as  to  the  second,  they 
found  that  the  plaintiff  was  in  fact  ignorant,  but  not  from  want  of  reasonable  prudence 
and  skill  on  his  part  :  and,  as  to  the  third,  that  it  was  not  proved  that  the  accident 
occurred  from  the  acid  being  improperly  packed  :  and  they  assessed  the  damages 
at  501. 

Pursuant  to  previous  arrangement  with  the  respective  counsel,  a  nonsuit  was 
entered  ;  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  501.  on 
the  findings  of  the  jury,  if  on  those  and  the  evidence  the  court  should  be  of  opinion 
that  there  was  a  cause  of  action  for  the  plaintiff:  the  court  to  have  all  powers  of 
amendment  which  the  judge  had. 

Parry,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly,  and  also 
for  a  new  trial  on  the  ground  that  there  was  evidence  to  shew  that  the  carboy  was 
not  properly  packed.  He  referred  to  Brass  v.  Maitland,  6  Ellis  &  B.  470,  and  Hutchin- 
son v.  Union,  ante,  vol.  v.,  p.  149. 

Hawkins,  Q.  C,  and  Archibald,  now  shewed  cause.  There  was  no  privity  between 
the  plaintiff  and  the  defendant.  Farrant,  the  servant  of  Russell,  was  not  employed 
by  the  defendant  to  carry  the  carboy.  He  entrusted  it  to  Rayner,  the  servant  of 
Pescott.  The  case  therefore  does  not  fall  within  the  principle  of  Lmgridge  v.  Levy, 
-  M.  &  W.  519,  as  explained  in  the  Exchequer  Chamber  in  Levy  v.  Langridge,  4  M. 
&  W.  337.  Parke,  B.,  in  the  court  below,  says  :  "  It  is  clear  that  this  action  cannot 
be  supported  upon  the  warranty  as  a  contract,  for  there  is  no  privity  in  that  respect 
between  the  plaintiff  and  the  defendant."  [558]  But,  "as  there  is  fraud,  and  damage, 
the  result  of  that  fraud,  not  from  air  act  remote  and  consequential,  but  one  contem- 
plated by  the  defendant  at  the  time  as  one  of  its  results,  the  party  guilty  of  the 
fraud  is  responsible  to  the  party  injured.''  And  the  judgment  was  upheld  irr  the 
Exchequer  Chamber  upon  that  ground.  In  Winterbotiom  v.  Wright,  10  M.  &  W.  109, 
the  defendant  contracted  with  the  post-master-general  to  provide  a  mail-coach  to  convey 
the  mail-bags  along  a  certain  line  of  road  :  and  one  Atkinson  and  certain  other  persons 
contracted  to  horse  the  coach  along  the  same  lirre,  and  hired  the  plaintiff  to  drive  the 
coach  :  aircl  it  was  held  that  the  plaintiff  could  not  maintain  an  action  against  the 
defendant  for  an  injury  sustained  by  him  while  driving  the  coach,  by  its  breaking 
down  by  reason  of  latent  defects  in  its  construction.  Langridge  v.  Lery  was  relied 
upon  irr  support  of  the  plaintiff's  case  :  but  the  court  thought  that  the  principle  of 
that  case  ought  not  to  be  extended  ;  and  Lord  Abinger  said  :  "  There  is  no  privity  of 
contract  between  the  parties  ;  and,  if  the  plaintiff  can  sue,  every  passenger,  or  even 
any  person  passing  along  the  road,  who  was  injured  by  the  upsetting  of  the  coach, 
might  bring  a  similar  action."     There  was  no  evidence  of  any  negligence  on  the  part 
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(if  the  defendant  or  his  servants:  the  carboy  from  some  unexplained  cause  broke, 
probably  from  having  come  roughly  into  contact  with  some  of  the  articles  contained 
in  the  van  in  which  it  was  carried  to  the  Elephant  and  Castle.  No  action,  it  is  sub- 
mitted, cither  of  contract  or  of  tort  can  be  maintained  under  the  circumstances. 
The  foundation  of  this  action  must  be  contract;  and  the  contract,  if  any,  was  with 
Russell.  In  the  absence,  therefore,  of  any  deceit  or  fraud,  of  which  there  was  no 
evidence,  the  nonsuit  was  right.  Toll  it  v.  Sherstoru,  5  M.  &  W.  283,  is  an  authority 
to  shew  that  no  action  will  lie  [559]  except  as  between  the  parties  to  the  contract. 
The  same  principle  is  affirmed  in  Howard  v.  Shepherd,  9  C.  B.  297,  where  an  attempt 
was  made  by  the  indorsee  of  a  bill  of  lading  to  maintain  an  action  upon  the  case  for 
the  non-delivery  of  the  goods  at  the  port  of  delivery.  Williams,  J,  there  says: 
"  Boorman  v.  Brown,  3  Q.  B.  511,  2  Gale  &  D.  793,  which  was  referred  to  in  the  course 
of  the  argument,  simply  establishes  that,  if  there  be  a  contract,  and  something  is  to 
be  done  in  the  course  of  the  employment  which  is  the  subject  of  that  contract,  if  there 
is  a  breach  of  duty  in  the  course  of  that  employment,  the  party  injured, — that  is,  ///'' 
forty  to  the  contract, — may  recover  either  in  tort  or  in  contract."  In  Longmeid  v.  Holti 
doii,  G  Exch.  761,  it  was  held  that  a  tradesman  who  contracts  with  an  individual  for 
the  sale  to  him  of  an  article  to  be  used  for  a  particular  purpose  by  a  third  person  is 
not  in  the  absence  of  fraud,  liable  for  injury  caused  to  such  person  by  some  defect  in 
the  construction  of  the  article.  A  declaration  by  husband  and  wife  stated  that  the 
defendant  was  the  maker  and  seller  of  certain  lamps  called  "The  Holliday  Lamp," 
and  thereupon  the  husband  bought  of  him  one  of  those  lamps,  to  be  used  by  his  wife 
and  himself  in  his  shop,  and  that  the  defendant  then  fraudulently  warranted  that  the 
lamp  was  reasonably  fit  and  proper  for  that  purpose,  whereas  the  lamp  was  dangerous 
and  unsafe,  by  reason  whereof,  when  the  wife  attempted  to  use  the  lamp,  it  exploded 
and  injured  her.  At  the  trial,  it  appeared  that  the  accident  arose  from  the  defective 
construction  of  the  lamp,  but  there  was  no  proof  that  the  defendant  knew  of  that 
defect  :  and  the  jury  found  that  he  was  not  guilty  of  any  fraudulent  or  deceitful 
representation  :  and  it  was  held  that  the  action  could  not  be  maintained  by  the  wife, 
there  being  no  misfeasance  towards  her  independently  of  the  contract,  which  was  [560] 
with  the  husband  alone.  [Willes,  J.  There,  the  defendant  was  unaware  of  the  bad 
quality  of  the  lamp.]  The  same  principle  was  upheld  in  Gerhard  v.  Bates,  2  Ellis  & 
B.  476.  [Willes,  J.  And  in  Wontner  v.  Slwirp,  4  C.  B.  404,  and  a  number  of  other 
cases.]  Blakemore  v.  The  Bristol  and  Exeter  Railway  Company,  8  Ellis  &  B.  1035,  is  to 
the  same  effect :  and  there  Coleridge,  J.,  in  delivering  the  judgment  of  the  court, 
says:  "It  has  always  been  considered  that  Lnii'ir'nhji'  v.  Linj  was  a  case  not  to  be 
extended  in  its  application."  [Erie,  C.  J.  The  charge  is  that  the  defendant  was 
guilty  of  a  breach  of  duty  in  sending  a  highly  dangerous  article  without  notice  to  the 
plaintiff  of  its  character.]  There  was  no  evidence  of  negligence  in  the  packing  of  the 
carboy  :  on  the  contrary,  it  was  proved  to  have  been  packed  must  carefully.  |  laic,  C.  J. 
It  was  more  than  ordinarily  hazardous,  however  carefully  it  might  be  packed.  Dalyell 
v.  Tyrer,  E.  B.  &  E.  899,  will  probably  be  relied  on  for  the  plaintiff:  but  that  case 
falls  within  the  principle  of  misfcazance  mentioned  in  some  of  the  authorities.] 

Parry,  Scrjt.,  and  Joyce,  in  support  of  the  rule.  The  argument  on  the  part  of  the 
defendant  assumes  that,  if  the  carrier  (Kussell)  himself  \wiv  suing,  the  defendant 
would  have  no  answer  to  the  action.  But  it  is  said  that  the  carrier's  servant  cannot 
maintain  an  action,  by  reason  of  the  want  of  privity  of  contract.  This,  however,  is 
not  a  case  of  contract  at  all.  There  was  abundant  evidence  to  sustain  even  the  first 
count:  the  defendant  was  practically  guilty  of  a  fraudulent  representation  when  he 
induced  the  plaintiff  to  lake  the  carboy  under  the  impression  that  it  contained  merely 
"acid,"  which,  for  anything  that  appeared,  might  have  been  vinegar.  The  defendant 
knew  that  the  railway  company  would  only  carry  the  article  on  [561]  particular  days, 

and  under  proper  precautionary  arrangements,  and  that  the  carrier  would  nut  have 
taken  it  at.  all  if  he  had  known  what  it  was. 

The  further  argument  was  stopped  by  the  court. 

Erle,  C.  J.    The  facts  of  the  case  are  these : — The  defendant  wishing  to  have  a 

dangerous  article,  -a  carboy  of  nitric  acid,  conveyed  1"  Croydon,  his  lineman  asked 
one    K'ayner,    a    carman    in    the    employ   of   a   railway   carrier,    to    forward    it.      Being 

unable,  in  consequence  of  the  company's  regulations,  to  forward  it  by  railway  in  time 
to  answer  the  defendant's  purpose,  Rayner  applied  to  the  plaintiff,  the  servant  of  one 
Kussell,  a  Croydon  carrier,  to  take  it   for  him.      And   thus  the  carboy  was  in   effect 
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delivered  by  the  defendant  to  the  plaintiff  to  be  carried  to  Croydon  according  to  his 
accustomed  course  of  business.  The  application  to  the  plaintiff  being  an  application 
to  take  charge  of  and  to  carry  and  deliver  a  dangerous  article,  it  was  the  duty  of  the 
defendant,  who  knew  the  danger,  to  take  care  that  the  dangerous  character  of  the 
article  should  be  made  known  to  all  persons  who  were  to  be  concerned  in  the  carriage 
of  it.  The  jury  have  found  that  he  did  not  do  so.  There  was  no  evidence  as  to  how 
the  accident  occurred, — probably  it  was  from  the  explosive  nature  of  the  article.  But, 
be  that  as  it  may,  if  notice  had  been  given  of  the  dangerous  character  of  the  article, 
greater  precaution  possibly  might  have  been  used  in  the  handling  of  it.  I  think  the 
plaintiff  is  brought  into  such  direct  contact  with  the  defendant  that  the  distinction 
relied  on  to  take  the  case  out  of  the  principle  upon  which  the  decision  in  Langridge  v. 
Levy  proceeded  fails.  The  defendant,  knowing  the  dangerous  character  of  the  article, 
and  omitting  to  give  notice  of  it  to  the  plaintiff,  so  that  he  might  exercise  his  discre- 
tion as  to  whether  he  would  take  it  [562]  or  not,  was  guilty  of  a  clear  breach  of  duty. 
The  case,  however,  upon  which  I  rely  is  Brass  v.  Maitland,  6  Ellis  &  B.  4-70.  There, 
the  defendants  caused  a  dangerous  substance  to  be  put  on  board  the  plaintiff's  ship  as 
bleaching  powder,  without  giving  him  any  notice  of  its  dangerous  qualities;  and  by 
reason  of  the  insufficiency  of  the  casks  in  which  the  article  was  contained,  the  contents 
escaped,  and  damaged  the  rest  of  the  cargo  :  and  it  was  held  by  Lord  Campbell  and 
Wightman,  J.,  that  there  is  an  implied  undertaking  on  the  part  of  shippers  of  goods 
on  board  a  general  ship  that  they  will  not  deliver  to  be  carried  on  the  voyage  pack- 
ages of  a  dangerous  nature,  which  those  employed  on  behalf  of  the  ship-owner  may 
not  on  inspection  be  reasonably  expected  to  know  to  be  of  a  dangerous  nature,  with- 
out giving  notice.  The  present  case  falls  even  within  the  principle  there  laid  down 
by  Crompton,  J.,  who  held  the  liability  to  be  more  limited,  Lord  Campbell  says,  in 
giving  the  judgment  of  himself  and  Wightman,  J.,  that,  "where  the  owners  of  a 
general  ship  undertake  that  they  will  receive  goods  and  safely  carry  them  and  deliver 
them  at  the  destined  port,  I  am  of  opinion  that  the  shippers  undertake  that  they  will 
not  deliver  to  be  carried  in  the  voyage  packages  of  goods  of  a  dangerous  nature,  which 
those  employed  on  behalf  of  the  ship-owner  may  not  on  inspection  be  reasonably 
expected  to  know  to  be  of  a  dangerous  character,  without  expressly  giving  notice  that 
they  are  of  a  dangerous  character.''  Crompton,  .1.,  says:  "Probably  an  engagement 
or  duty  may  be  implied,  that  the  shipper  will  use  and  take  due  and  proper  care  and 
diligence  not  to  deliver  goods  apparently  safe  but  really  dangerous,  without  giving 
notice  thereof;  and  any  want  of  care  in  the  course  of  the  shipment  in  not  communi- 
cating what  he  ought  to  communicate,  might  be  negligence  for  which  he  would  be 
liable:  but,  [563]  where  no  negligence  is  alleged,  or  wheie  the  plea  negatives  any 
alleged  negligence,  I  doubt  extremely  whether  any  right  of  action  can  exist."  Here 
it  is  expressly  found  by  the  jury  that  the  defendant  took  no  precaution  to  inform  the 
plaintiff  of  the  dangerous  nature  of  the  article  in  question  when  he  intrusted  it  to  him 
to  carry.  It  seems  to  me  that  the  principle  on  which  the  decision  of  Brass  v.  Maitland 
is  founded,  taking  it  in  the  narrowest  and  most  limited  way,  authorizes  us  to  say  that 
the  defendant  in  this  ease  is  responsible  for  the  injury  which  the  plaintiff  has  sustained, 
and  that  consequently  the  verdict  must  be  entered  for  the  latter  for  the  amount  of 
damages  assessed  by  the  jury. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  apprehend  that,  as  matter  of  legal  duty, 
a  person  who  gives  another  dangerous  goods  to  carry,  goods  which  require  more  care 
and  caution  than  ordinary  merchandize,  and  which  are  likely  in  the  absence  of  such 
caution  to  injure  persons  handling  them,  is  bound  to  give  notice  of  their  dangerous 
character  to  the  party  employed  to  cany  them,  and  is  liable  for  the  consequences  which 
are  likely  to  ensue  from  the  omission  to  give  such  notice.  A  simple  instance  of  this, 
is  the  ease  of  a  merchant  putting  on  board  a  ship  goods  which  are  liable  under  certain 
circumstances  to  spontaneous  combustion,  or  which  in  the  absence  of  extraordinary 
care  are  likely  by  escaping  to  damage  other  parts  of  the  cargo.  It  is  clear  that  such 
a  person  would  be  liable  to  an  action  at  the  suit  of  any  one  who  might  be  injured 
by  his  wrongful  omission.  This  doctrine,  though  more  fully  considered  in  the  recent 
case  of  Brass  v.  Maitland,  6  Ellis  &  B.  470,  is  by  no  means  modern.  It  was  considered 
in  Williams  v.  The  East  India  Company,  3  East,  192.  The  plaintiff  there  [564]  failed 
in  the  result  for  want  of  proof  that  the  goods  were  put  on  board  without  due  notice 
of  their  dangerous  character :  but  the  court  treat  the  obligation  of  the  shipper  as  not 
resting  upon  contract,  but  upon  the  duty  to  give  notice.     Lord  Ellenborough  says  : 
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"  In  order  to  make  tlie  putting;  on  board  wrongful,  the  defendants  must  be  conusant 
of  the  dangerous  quality  of  the  article  put  on  board  ;  and  if,  being  so,  they  yet  gave 
no  notice,  considering  the  probable  danger  thereby  occasioned  to  the  lives  of  those  on 
hoard,  it  amounts  to  a  species  of  delinquency  in  the  persons  concerned  in  so  putting 
such  dangerous  article  on  hoard,  for  which  they  are  criminally  liable,  and  punishable 
as  for  a  misdemeanour  at  least."  The  court  there  treat  it  as  a  duty  which  is  owed 
to  all  persons  who  may  be  injured  by  the  neglect  to  give  notice.  What  is  there  laid 
down  may  not,  so  far  as  the  supposed  criminal  responsibility  goes,  be  applicable  to  a 
case  like  this:  but  it  clear])-  shews  that  there  would  be  a  civil  responsibility  for  the 
non-performance  of  tin's  duty  by  the  defendant  or  his  agent.  The  ease  of  a  shipment 
of  dangerous  goods  may  be  an  extreme  case:  but  it  serves  to  illustrate  the  general 
principle,  that,  wherever  a  person  employs  another  to  carry  an  article  which  from  its 
dangerous  character  requires  more  than  ordinary  care,  he  must  give  him  reasonable 
notice  of  the  nature  of  the  article,  and  that,  if  he  fails  to  do  so,  he  is  responsible  for 
the  probable  consequences  of  his  neglect  The  only  remaining  question,  then,  here  is, 
whether  the  injury  of  which  the  plaintiff  complains  was  the  probable  result  of  the 
want  of  notice.  The  plaintiff  was  injured  whilst  carrying  this  carboy  of  nitric  acid 
in  the  way  in  which  goods  of  the  like  bulk  are  ordinarily  carried,  viz.  on  the  shoulder. 
If  he  had  known  the  nature  of  the  article,  it  is  extremely  improbable  that  he  would 
have  carried  it  in  [565]  that  manner.  When,  therefore,  we  take  into  account 
the  fact  that  the  plaintiff  was  the  servant  of  the  carrier,  and  that  the  carboy  was 
delivered  to  him  to  be  carried  in  the  ordinal)'  way,  it  would  seem  to  be  a  waste  of 
words  to  argue  that  the  injury  was  the  result  of  the  defendant's  omission  to  give 
notice. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  clear  that  persons  sending  dangerous 
articles  by  a  carrier  are  bound  to  give  notice  of  their  character.  I  did  not  understand 
Mr.  Archibald  to  contend  that  there  was  no  duty  to  give  such  notice,  but  that  the 
duty  was  confined  to  giving  notice  to  the  person  employed  to  carry  them,  and  did  not 
extend  to  his  servants.  Without  defining  the  extent  to  which  the  duty  of  the  defen- 
dant ought  to  go,  I  entertain  no  doubt  that  it  goes  to  the  extent  of  including  the  case 
of  the  present  plaintiff.  He  was  the  person  to  whom  the  defendant  caused  the  article 
to  be  delivered  for  the  purpose  of  being  carried.  The  defendant  knew  he  was  employed 
to  carry  and  deliver  it. 

Rule  absolute. 

[566]     l'oui.Kv  ,.  Brown,    dan.  loth,  L862. 

[S.  C.  31  L.  J.  C.  1'.  134  ;  5  L.  T.  750  ;  8  Jur.  X.  S.  938  ;  10  W.  K.  345.] 

It  is  the  dut\-  of  the  party  who  receives  a  foreign  bill  in  England  to  see  that  the 
adhesive  stamp  is  cancelled  pursuant  to  the  Stamp  Act,  17  A  IS  Vict.  c.  83,  s.  5, 
under  pain  of  disability  to  make  the  instrument  available  for  any  purpose. — The 
plaintiff,  in  April,  1 860,  purchased  of  the  defendant,  without  recourse,  aibill  purporting 
to  lie  drawn  by  A.  in  Brussels  upon  1!.  in  London.  Through  the  default  of  both 
parties,  the  adhesive  stamp  was  not  cancelled  at  the  time  of  the  transfer,  pursuant 
to  the  1 7  &  18  Vict.  c.  83,  s.  5.  In  April,  1861,  I',  became  bankrupt,  and  proof 
of  the  bill  against  his  estate  was  rejected  ill  consequence  of  the  neglect  to  cancel  the 
stamp,  and  the  name  of  A.  turned  out  to  have  been  forged.  The  plaint  ill' then  called 
upon  the  defendant  to  return  him  the  price  he  paid  for  the  bill,  as  upon  a  failure 
of  consideration :  Held,  by  Erie,  ('.  J.,  and  Keating,  •!.,  -Williams,  .1.,  dissenting, 
—that  the  non-observance  of  the  requirements  of  tic  statute  disabled  the  plain titi 
from  maintaining  the  action  And,  held,  by  the  whole  court,  that,  at  all  c\cnts, 
he  was  precluded  by  his  own  laches  from  recovering  back  the  price  he  had  paid  for 
the  bill. 

This  was  an  action  lor  money  had  and  received,  &C.       Plea,  never  indebted. 

The  cause  was  tried  before  laic,  ( '.  .1.,  at  the  sittings  in  London  after  last  Trinity 

Term.  The  facts  which  appealed  in  evidence  Were  as  follows:  In  April,  I860,  one 
Undo  brought   to  the  plaintiff  eight    several  lulls  ol    exchange,  amounting    together  to 

the  -inn  of  3581.,  which  purported  to  be  drawn  by  i Meyer  al  Brussels  upon  and 

accepted  by  Messrs.  ( lilinoi v  A  I  '< ..  in  London,  and  to  be  indorsei  I  b\   Meyer  in  Brussels, 
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and  asked  him  to  discount  them  for  the  defendant,  but  without  recourse  to  him.  The 
plaintiff  consented  to  do  so,  and  accordingly  gave  the  defendant  a  cheque  for  3221. 
19s.  4d.  The  bills  had  affixed  on  them  adhesive  stamps  pursuant  to  the  17  &  18  Vict, 
c.  S3,  s.  3  (a),  but  it  did  not  at  the  time  occur  to  either  of  the  parties  to  cancel  the 
stamps,  as  required  by  s.  5  (li). 

[567]  It  turned  out  that  the  name  of  Meyer  as  the  drawer  and  indorser  of  these 
bills  was  forged.  Gilmore  &  Co.,  the  acceptors,  having  subsequently  become  bankrupt, 
the  plaintiff,  in  April,  1861,  sought  to  prove  for  the  amount  of  the  bills  against  their 
estate  ;  when  it  was  discovered  that  the  stamps  had  not  been  cancelled,  and  the  proof 
was  rejected.  The  plaintiff  then  demanded  back  the  sum  which  he  had  paid  the 
defendant  for  the  bills,  as  upon  a  failure  of  consideration. 

On  the  part  of  the  defendant,  it  was  objected,  that,  by  reason  of  the  non-compliance 
with  the  statute,  to  which  he  was  himself  a  party,  it  was  not  competent  to  the  plaintiff 
to  use  the  bills  as  evidence  ;  that  the  plaintiff,  by  reason  of  his  own  laches,  whereby 
he  had  materially  altered  the  position  of  the  defendant,  had  [568]  disabled  himself 
from  recovering  back  the  money  ;  and  that,  as  there  was  no  mistake  of  fact,  the 
money  was  not  recoverable  back. 

A  verdict  was  taken  for  the  plaintiff  for  3221.  19s.  4d.,  leave  being  reserved  to 
the  defendant  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  maintain  the  action. 

C.  Wood,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  grounds, — "  first,  that  the  bills  were  inadmissible  in  evidence, — secondly, 
that  the  plaintiff  was  a  party  to  the  violation  of  the  statute,  and  caused  his  own  loss, 
— thirdly,  delay  in  applying  to  the  defendant  for  payment, — fourthly,  that,  if  any 
mistake,  it  was  one  of  law,  and  not  of  fact." 

J.  Brown  (with  whom  was  Hawkins,  Q.  C. ),  on  a  former  day  in  this  term,  shewed 
cause.  The  bills  have  become  valueless  in  consequence  of  the  defendant's  neglect  to 
do  that  which  the  statute  required  of  him,  and  consequently  there  has  been  a  total 
failure  of  consideration.  The  plaintiff  intended  to  purchase  available  securities  :  he  has 
not  got  what  he  bargained  for.  The  case  somewhat  resembles  that  of  Young  v.  <  'olc, 
3  N.  C.  724,  4  Scott,  489.  There,  the  plaintiff,  a  stockbroker,  sold  for  the  defendant 
four  Guatemala  bonds,  and  paid  him  the  amount  :  the  bonds,  after  they  had  been  in 
the  hands  of  the  purchaser  two  days,  were  discovered  to  be  not  marketable  (not  bearing 
a  stamp  as  required  by  the  government  of  that  state) ;  whereupon  the  plaintiff  took 
them  back,  and  reimbursed  the  purchaser  :  and  it  was  held  that  the  plaintiff  was 

(«)  Which  enacts  that  "  the  duties  by  this  act  granted  in  respect  of  bills  of  exchange 
drawn  out  of  the  united  kingdom  shall  attach  and  be  payable  upon  all  such  bills  as 
shall  be  paid,  indorsed,  transferred,  or  otherwise  negotiated  within  the  united  kingdom, 
wheresoever  the  same  may  be  payable,  and  the  said  duties  shall  be  denoted  by 
adhesive  stamps,  to  be  provided  by  the  commissioners  of  inland  revenue  for  that 
purpose,  and  to  be  affixed  to  such  bills  as  hereinafter  directed." 

(b)  Which  enacts  that  "  the  holder  of  any  bill  of  exchange  drawn  out  of  the  united 
kingdom,  and  not  having  a  proper  adhesive  stamp  affixed  thereon  as  herein  directed, 
shall,  before  he  shall  present  the  same  for  payment,  or  indorse,  transfer,  or  in  any 
manner  negotiate  such  bill,  affix  thereon  a  proper  adhesive  stamp  for  denoting  the 
duty  by  this  act  charged  on  such  bill  ;  and  the  person  who  shall  indorse,  transfer,  or 
negotiate  such  bill,  shall,  before  he  shall  deliver  the  same  out  of  his  hands,  custody, 
or  power,  cancel  the  stamp  so  affixed,  by  writing  thereon  his  name,  or  the  name 
of  his  firm,  and  the  date  of  the  day  and  year  on  which  he  shall  so  write  the  same, 
to  the  end  that  such  stamp  may  not  be  again  used  for  any  other  purpose  ;  and,  if 
any  person  shall  present  for  payment,  or  shall  pay,  or  indorse,  transfer,  or  negotiate 
any  such  bill  as  aforesaid  whereon  there  shall  not  be  such  adhesive  stamp  as  afore- 
said duly  affixed,  or  if  any  person  who  ought  as  directed  by  this  act  to  cancel  such 
stamp  in  manner  aforesaid  shall  refuse  or  neglect  so  to  do,  such  person  so  offending 
in  any  such  case  shall  forfeit  the  sum  of  501.  :  and  no  person  who  shall  take  or  receive 
from  any  other  •person  any  such  bill  as  aforesaid,  either  in  payment  or  as  security,  or 
by  purchase  or  otherwise,  shall  be  nihil*''!  to  recovi  r  thereon,  or  to  makt  the  ■••our-  available 
for  any  purpose  whatever,  unlets  at  the  Inn  irhtn  In'  shall  so  take  or  receivi  such  l>ill  there 
shall  be  such  stamp  as  aforesaid  affixed  thereon  and  cancelled  in  the  manner  hereby 
directed." 
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entitled  to  recover  from  the  defendant,  in  an  action  for  money  had  and  received,  the 
amount  he  had  paid  to  the  defendant.     "  The  plaintiff,"  Bays  Tindal,  C.  J.,  "  deli  [569]- 

vered   the   money    to  the  defendant   on   an    understanding   that    the    bonds   he    hail 
reeeived  from  the  defendant  were  real  Guatemala  bonds,   such   as   were   saleable  on 
the  Stoek  Exchange.    It  seems,  therefore,  that  the  consideration  on  which  the  plaintiff 
paid  his  money  has  failed  as  completely  as  if  the  defendant  had  contracted  to  sell 
foreign  gold  coin  and  had  handed  over  counters  instead.     It   is   not  a  question  of 
warranty  ;  but  whether  the  defendant  has  not  delivered  something   which,   though 
resembling  the  article  contracted   to  be  sold,  is  of  no  value."     Gomperta    v.    Bartldt, 
2  Ellis  &  13.  S49,  is  singularly  applicable.     There,  an   unstamped  bill  of   exchange, 
indorsed  in  blank,  purporting  to  be  a  foreign  bill,  was  sold,  without  recourse,  by  the 
holder,   who  was  not  a  party  to  the  bill.     It  proved   to  have   been   drawn   in   this 
country,   and   was    therefore    unavailable  for   want    of   a  stamp,   and  could    not   lie 
enforced  against  the  parties.     The  vendor  and  purchaser  at  the  time  of  the  sale  were 
both  alike  ignorant  of  this  defect.     And  it  was  held  that  the  purchaser  was  entitled 
to  recover  back  the  price  paid  from  the  vendor,  on  the  ground  that  the  article  sold 
as  a  foreign  bill  did  not  answer  the  description  by  which  it  was  sold  ;  though  it  would 
have  been  otherwise  (the  sale  being  without  any  warranty,  and  there  being  no  fraud,) 
had  the  latent  defect  been  one  consistent  with  the  article  being  a  foreign  bill.     "  If," 
says  Lord  Campbell,  "it  really  had  been  a  foreign  bill,  any  secret  defect  would  have 
been  at  the  risk  of  the  purchaser :  but  this  is  not  a  case  in  which  an  article  answering 
the  description  by  which  it  is  sold  has  a  secret  defect,  but  one  in  which  the  article 
is  not  of  the  kind  which  was  sold.     I  think,  therefore,  that  the  money  paid  for  it 
may  be  recovered  as  paid  in  mistake  of   facts  "(a).     [570]    Ywmg   v.  Cole  is  there 
referred  to  and  approved.     Gwrney  v.   Womersley,  -1  Ellis  &  B.  133,  is  also  a  strong 
authority  in  favour  of  the  maintenance  of  this  action.     That,  like  this,  was  an  action 
for  money  had  and  received,  with  a  plea   of   never   indebted.      The  plaint  ill's    and 
defendants  were  both  money-dealers  and  bill-brokers  in  London.     A.  was  a  customer 
of  the  defendants.     N.  &  Co.  were  a  firm  of  high  repute  in  London.     One  A.  brought 
to  the  defendants  for  discount  an  acceptance  of  N.  &  Co.     The  defendants  took  it  to 
the  plaintiffs  for  discount,  but   refused  themselves  to  indorse  or  guarantee  the  bill. 
The  plaintiffs  agreed  to  take  it  at  the  ordinary  rate  of  discount,  expressly  on  the 
Credit  of  N.  &  Co.'s  name,  and  gave  the  defendants   their  cheque  for  the  amount,  ami 
the  defendants  gave  their  own    cheque  to  A.  for  the  amount  at  a  higher   rate   of 
discount.     After  this,  several  other  acceptances  of  N.  &  Co.  were  discounted  in  the 
same  manner.     All  these  were  genuine,  and  were  honoured.     A.  afterwards  brought 
to  the  defendants  what  purported  to  lie  a  bill  drawn  on  N.  &  Co.  for  30501.,  indorsed 
specially  to   A.,  and   accepted   by  X.  &  Co.     It  was  carried   by  the  defendants  to  the 
plaintiffs,  who  agreed  to  take  it.     The  defendants  then  procured  A.  to  indorse  it  in 
blank,  gave  it  to  the  plaintiffs,  received  their  cheque  for  the  proceeds  less  discount 
at  one  rate,  and  gave  A.  their  own  cheque  for  the  proceeds  less  discount  at  a  higher 
rate.     It  turned  out  that  all  the  names  on  this  bill,  except  A.'s  own,  were  forgeries. 
A.  was  convicted  of  the  forgery,  and  became  bankrupt.     The  action  was  brought  to 
recover  the  amount  given  by  the  plaintiffs  for  this  bill.     At   the  trial  it  was  proved 
that  in  London  all  bill-brokers  are  also  money-dealers,  themselves  discounting  bills 
with  their  own   money  for  their  customers.     Sometimes  a  bill  broker  does  not  dis- 
count a  bill  himself,  but  finds  a  capitalist  [571]  who  will  take  the  bill  without  recourse 
to  the  bill-broker.     In  such  caso,  the  customer  is  never  introduced  to  the  capitalist, 

bill   the  Capitalist    gives    his   cheque    to   the    bill  broker   for   the  am it   ol    the  bill  less 

the  discount  agreed  on  between  the  bill  broker  and  capitalist,  and  the  bill-broker 
gives  his  cheque  to  the  customer  for  the  amounl  of  the  bill  less  the  discount  agreed 
on  between  the  bill  broker  and  customer;  which  rates  oi  discount  are  not  tin1  same. 
The  judge  (Lord  Campbell)  told  the  jury,  that,  on  the  undisputed  facts,  though  there 
was  no  indorsement  or  guarantee,  and  therefore  no  warranty  ol  the  solvency  oi  the 
parties  in  the  bill,  there  was  a  total  failure  of  consideration,  and  the  plaintiffs  were 
entitled  to  recover  back  the  money  paid  for  the  bill  from  the   party  with  whom  the 

transaction  was;   and    he    left    it    to    the   jury  to   say  whether   the    transaction  was  one 

between  the  plaintiffs  and  the  defendants,  or  one  between  the  plaintiffs  and  A.  through 
the  defendants  as  agents  merely.     Xhe  jury  having  found  a  verdict  for  the  plaintiffs, 

(a)   See  the  eases  collected  in  Addison  Oil  Contracts,  2nd  edit.   152  el     Bq 
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it  was  held,  upon  a  motion  for  a  new  trial, — that  the  verdict  was  warranted  by  the 
evidence,  the  contract  in  such  cases  being  between  the  capitalist  and  the  bill-broker, 
and  not  between  the  capitalist  and  the  bill-broker's  customer, — and  that,  though  A.'s 
indorsement  was  genuine,  and  there  was  so  far  recourse  on  the  bill,  yet  that  the 
undisputed  facts  shewed  that  the  bill  was  taken  as  an  acceptance  of  N.  &  Co.,  and 
that  the  genuineness  of  their  acceptance  was  the  essence  of  the  description,  and  that 
consequently  the  direction  that  there  was  a  total  failure  of  consideration  was  right. 
It  is  clear,  therefore,  that  there  was  a  total  failure  of  consideration  here,  and  that  the 
plaintiff  is  entitled  to  recover  back  his  money,  unless  his  right  is  defeated  by  some  or 
one  of  the  points  urged  by  the  defendant.  Now,  the  first  objec-[572]-tion  is,  that, 
by  reason  of  the  5th  section  of  the  17  &  18  Vict.  c.  83,  the  documents  were  not 
admissible  in  evidence.  The  same  objection,  however,  might  have  been  urged  in 
Gomperk  v.  Bartlett,  2  Ellis  &  B.  849.  [Willes,  J.  And  in  MUnes  v.  Duncan,  6  B.  &  C. 
671,  9  D.  &  R.  731. J  In  Smart  v.  Nokes,  7  Scott,  N.  R.  786,  6  M.  &  G  911,  it  was 
expressly  decided  that  the  insufficiency  of  stamp  did  not  preclude  the  bill  being  given 
in  evidence.  It  will  be  said  that  the  parties  are  in  pari  delicto.  The  statute,  how- 
ever, casts  upon  the  transferror  the  duty  of  cancelling  the  stamp,  under  a  penalty. 
[Willes,  J.  The  question  would  equally  arise  if  the  seller  of  the  bill  were  residing 
at  Hull  and  the  buyer  in  Loudon.  This  is  a  mistake  of  fact,  and  not  of  law,  and 
therefore  the  mere  fact  of  the  delay,  the  party  having  the  me.ins  of  knowledge  of 
the  defect,  will  not  preclude  the  plaintiff  from  recovering  the  money  back  :  Kelly  v. 
Solari,  9  M.  &  W.  54;  MUnes  v.  Duncan,  6  B.  *  B.  671,  9  D.  &  R.  731  ;  Dueas  v. 
fVoivwick,  1  M.  &  Rob.  '293  ;  Townsend  v.  Orowdy,  ante,  vol.  viii.  p.  477. 

Manisty,  Q.  C,  and  Wood,  in  support  of  the  rule.  In  Young  v.  Cole,  Gompertz  v. 
Bartlett,  and  Gurney  v.  fVomersley,  the  thing  agreed  to  be  sold  was  something  altogether 
different  from  the  thing  which  was  handed  over,  and  therefore  the  consideration 
wholly  failed.  Here,  however,  the  very  thing  which  the  defendant  undertook  to  sell 
was  sold.  There  was  no  fraud,  no  misrepresentation.  Both  parties  acted  in  ignorance 
of  the  duties  which  the  act  of  parliament  imposed  upon  them.  As  to  the  admissibility 
of  the  bills  in  evidence,  it  is  to  be  observed  that  the  plaintiff  is  equally  guilty  of 
negligence,  and  the  author  of  his  own  loss.  The  statute  says  that  the  person  trans- 
ferring the  bill  without  cancelling  the  stamp  shall  be  liable  to  a  [573]  penalty  of  501. 
and  the  person  receiving  it  shall  not  be  entitled  "  to  recover  thereon,"  or  "  to  make 
the  same  available  for  any  pwrpose  whatever,"  unless  the  stamp  be  affixed  and  cancelled. 
The  decision  in  Smart  v.  Nokes,  7  Scott,  N.  R.  786,  6  M.  &  G.  911,  turned  upon  the 
19th  section  of  the  31  G.  3,  c.  25,  which  enacted  that  "no  bill  of  exchange  liable  to 
the  duties  by  that  act  imposed  shall  be  pleaded  or  given  in  evidence  in  any  court, 
or  admitted  in  any  court  to  be  good,  useful,  or  available  in  law  or  equity,"  unless  duly 
stamped.  [Erie,  C.  J.  "  Good,  useful,  or  available "  as  a  bill.]  Precisely  so. 
Erskine,  J.,  there  says  :  "  Looking  at  the  words  of  the  statute,  and  taking  the  whole 
clause  together,  it  is  quite  clear  that  the  legislature  intended  to  prevent  the  produc- 
tion in  evidence  of  an  unstamped  bill  or  note  with  a  view  to  relying  upon  it  as  a 
binding  and  obligatory  instrument."  The  test,  as  is  said  in  Simpson  v.  Bloss,  7  Taunt. 
246,  2  Marsh.  542,  whether  a  demand  connected  with  an  illegal  transaction  is 
capable  of  being  enforced  at  law,  is,  whether  the  plaintiff  requires  any  aid  from  the 
illegal  transaction  to  establish  his  case.  [Erie,  C.  J.  The  party  who  passes  the  bill 
without  cancelling  the  adhesive  stamp  is  regarded  by  the  legislature  as  the  offender, 
and  a  penalty  of  501.  is  imposed  on  him.  According  to  your  argument,  if  the  value 
of  the  bill  exceeds  501.,  the  recipient  of  the  bill  incurs  the  greater  loss.  The  bill 
becomes  a  source  of  delinquency  in  the  hands  of  every  person  to  whom  it  comes.] 
If  the  stamps  had  been  cancelled,  as  they  would  have  been  if  the  plaintiff  had  been 
as  vigilant  as  he  ought  to  have  been,  all  he  could  have  got  for  the  bills  would  have 
been  such  a  dividend  as  the  estate  of  Gilmore  &  Co.  might  produce  :  whereas,  now 
he  is  seeking  to  get  back  the  whole  sum  he  paid  for  the  bills.  There  has,  no  doubt, 
been  negligence  on  both  sides:  but,  superadded  to  his  [574]  negligence,  the  plaintiff 
has  further  been  guilty  of  laches  in  holding  the  bills  so  long  without  discovering  the 
blemish  ;  and,  by  this  negligence,  he  has  materially  altered  the  position  of  the  defen- 
dant, who,  if  his  attention  had  been  called  to  it  promptly,  might  have  remedied  it. 
Stray  v.  Russell,  28  Law  J.,  Q.  B.  279,  Russell  v.  Stray,  29  Law  J.,  Q.  B.,  115,  and 
Remfry  v.  Butler,  Ellis  B.  &  E.  887,  were  also  referred  to. 

Cur.  adv.  vult. 
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Erle,  C.  J.  This  was  a  rule  to  enter  a  verdict  for  the  defendant.  The  facte 
were,  that  the  plaintiff,  in  April,  I860,  bought  of  the  defendant  for  32.31.  certain 
foreign  bills  of  exchange  purporting  to  be  drawn  by  Meyer,  in  Brussels,  on  Gilniore 
&  Co.,  of  London:  the  defendant  omitted  to  cancel  the  adhesive  stamp,  according  to 
the  17  &  18  Vict.  c.  83,  s.  5,  when  he  delivered  them  to  the  plaintiff  (the  cancellation 
having  escaped  the  attention  of  each  party  at  the  time  of  the  sale).  Gilmore  &  Co. 
before  the  maturity  of  the  bills  became  bankrupt.  In  April,  1861,  they  proposed 
a  dividend  ;  and  these  bills  were  tendered  for  proof,  but  rejected  because  the  stamp 
was  not  cancelled.  Then  the  plaintiff  demanded,  and  brought  this  action  for,  the 
sum  which  he  had  paid  to  the  defendant  for  the  bills,  on  the  ground  that  the  con- 
sideration had  wholly  failed, — citing  Young  v.  Cole,  3  N.  C.  724,  4  Scott,  489,  where 
the  purchaser  of  Guatemala  bonds  was  held  entitled  to  rescind  the  purchase  arid 
recover  back  the  price,  because  they  were  not  stamped  with  a  Gautemala  stamp, — 
and  Gvtrney  v.  WomersUy,  4  Ellis  &  B.  133,  where  the  plaintiff  rescinded  the  contract 
and  recovered  the  purchase-money  paid  for  some  bills  which  purported  to  be  accepted 
by  one  Van  Xotter,  but  which  (as  to  that  name)  were  forgeries. 

In  answer  to  this  claim  of  the  plaintiff,  the  de-[575]-fendant  has  relied  on  two 
grounds, — first,  that  the  consideration  for  which  the  plaintiff  paid  his  money  has  not 
failed  ;  on  the  contrary,  the  specific  things  which  were  the  subject  of  the  contract  of 
sale  were  delivered  and  received,  viz.  the  bills  drawn  by  Meyer  &  Co.,  of  Brussels, 
on  Gilmore  &  Co.,  of  London.  At  the  time  of  the  contract,  they  had  all  the  qualities 
of  the  things  which  the  defendant  intended  to  sell  and  the  plaintiff  to  buy.  The 
defect  arose  in  the  process  of  delivery. 

When  foreign  bills  sold  are  delivered,  the  Stamp-Act,  17  &  IS  Vict.  c.  83,  com- 
mands the  seller  to  cancel  the  adhesive  stamp  before  he  delivers,  and  the  buyer  to  see 
that  this  has  been  done  before  he  receives  them.  Each  party  in  this  case  omitted  to 
perform  the  duty  so  commanded  :  and  the  statute  has  declared  the  consequences  which 
are  to  follow  from  this  inattention,  viz.  the  seller  is  to  forfeit  501.  to  the  Queen,  and 
the  buyer  is  to  lose  the  capacity  of  making  the  bills  available  for  any  purpose. 
Although  the  cancelling  is  required  from  the  seller,  the  seeing  that  it  has  been  done 
before  he  receives  it  is  required  from  the  buyer.  Each  of  the  actors  has  his  duty 
enforced  by  the  above-mentioned  consequences  from  neglect :  and  the  defendant 
contended  upon  the  argument  before  us  that  there  was  nothing  in  the  statute  which 
laid  the  whole  of  the  loss  on  the  seller. 

If  this  ground  failed,  then  the  second  ground  on  which  the  defendant  relied  was,  the 
time  that  had  elapsed  before  the  plaintiff  claimed  to  rescind  the  contract  and  to  recover 
back  the  purchase-money,  and  the  change  in  the  circumstances  of  the  parties  during 
that  time.  The  plaintiff  had  kept  the  bills  for  a  year  ;  the  defect  was  always  apparent 
if  he  had  known  the  law  ;  and  his  ignorance  of  the  law  would  be  no  excuse  for  his 
omitting  to  make  his  claim.  During  that  time  the  [576]  acceptors  bad  become  bank- 
rupt, and  the  drawer  had  not  been  made  to  pay  ;  and  the  situation  of  the  defendant 
may  have  been  materially  altered  for  the  worse  by  the  delay  ;  while  the  plaintiff,  by 
rescinding  the  contract,  would  gain  so  much  more  than  he  would  have  got,  with  a 
valid  transfer,  as  the  price  he  paid  exceeds  the  dividend  he  would  receive  under  the 
bankruptcy.  If  any  action  lay,  it  would  be  more  reasonable  to  sue  in  such  case  for  the 
true  loss  rather  than  for  the  original  price  as  money  had  and  received. 

Under  these  circumstances,  we  are  all  of  opinion  that  the  plaintiff  had  no  light  to 
rescind  the  contract  of  sale,  and  thai  the  defendant  is  entitled  to  succeed  on  the 
second  ground  above  mentioned. 

My  Brother  Keating  ami  myself  are  also  of  opinion  thai  the  defendant  is  entitled 
to  succeed  on  tin.'  first  ground  as  above  staled:  but  from  this  opinion  my  Brother 
Williams  dissents. 

Williams,  .1.  1  agree  with  my  Lord  and  my  Brother  Keating  that  this  rule 
ought,  lo  be  made  absolute,  but  on  the  second  ground  only. 

If  the  plaintiff  had,  within  a  reasonable  lime  after  he  had  received  the  bills  from 
the  defendant,  and  without  any  delay  prejudicial  to  the  latter,  required  him  to  take 
and  return  the  pin  chase  -money,  on  the  ground  that  he  had  omitted  to  cancel  the 
stamps,  I  think  the  plaintiff  might  have  maintained  this  action,  because  I  think  there 
was  an  implied  understanding  when  the  bills  were  sold  they  were  to  be  ih>i  merely 
foreign  lulls  of  exchange,  but  negotiable  and  available  bills,  as  both  parties  believed 
l  hey  were  ;  and  I  hey  have  turned  out  QOl   bo  be  such  bills,  by  reason  oi  the  defendant 
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neglecting  to  cancel  the  stamps  before  he  parted  with  the  bills,  as  required  by  the 
statute.  I  think,  therefore,  the  plaintiff  would  have  had  a  right  to  recover  back  the 
[577]  purchase-money,  either  by  reason  of  the  consideration  having  totally  failed,  or 
by  reason  of  his  having  paid  it  in  mistake  of  facts,  as  put  by  Lord  Campbell  in 
Gompertz  v.  Barthtl,  2  Ellis  &  B.  849.  I  am  strengthened  in  this  view  of  the  case  by 
considering  that,  if  the  vendee  of  a  bill  sold  and  delivered  under  such  circumstances 
could  be  compelled  to  keep  it,  the  bill  must  by  the  terms  of  the  statute  be  wholly 
unavailable  in  his  hands  ;  whereas,  if  he  be  allowed  to  return  it  to  the  vendor,  the 
latter  may  at  all  events  sue  the  acceptor  on  it.  Some  doubt,  perhaps,  may  exist 
whether  he  could,  by  transferring  it  subsequently  to  another  vendee,  or  another  holder 
for  value,  render  it  available  in  the  hands  of  the  latter,  because  the  statute  says  that 
no  person  who  shall  take  such  a  bill  from  another  shall  be  allowed  to  make  it  available, 
unless  at  the  time  he  takes  it  it  shall  bear  a  stamp  cancelled  in  the  manner  directed,  i.e. 
(as  it  might,  perhaps,  be  contended),  cancelled  by  the  first  holder  before  he  has  delivered 
the  bill  out  of  his  hands  to  any  one.  But  I  can  find  nothing  in  the  act  which  would 
prevent  the  vendor,  though  he  may  have  transferred  the  bill,  in  violation  of  the 
statute,  without  cancelling  the  stamp,  from  afterwards  suing  the  acceptor  on  it,  if  the 
bill  gets  back  to  his  (the  vendor's)  hands. 

It  was  argued  on  behalf  of  the  defendants,  that  it  is  unjust  to  allow  the  plaintiff  to 
recover  back  the  whole  price  of  the  bills,  because  he  will  thereby  be  put  into  a  better 
plight  than  if  the  defendant  had  complied  with  the  statute  ;  in  which  case  the  defen- 
dant would  only  have  been  able  to  obtain  a  dividend  under  the  acceptors'  bankruptcy. 
But  the  answer  to  this  argument  is,  I  think,  that,  in  truth,  the  defendant  is  merely 
remitted  to  the  condition  of  being  the  holder  of  the  bills  of  which,  by  reason  of  his 
own  neglect  to  cancel  the  stamps,  he  has  in  the  result  never  legally  ceased  to  be  [578] 
holder.  And  no  injustice  is  done  to  him  thereby,  if  he  is  so  remitted  without  any 
injurious  delay. 

In  the  present  case,  however,  I  agree  with  the  rest  of  the  court  in  thinking  that  the 
action  is  not  maintainable,  because  the  vendee  of  the  bills  neglected  for  an  unreason- 
able time  to  return  them  to  the  vendor,  and  must,  under  the  circumstances,  have 
thereby  prejudiced  the  vendor  as  to  his  position  in  respect  both  of  the  drawer  and  the 
acceptors  of  the  bills. 

\\  ILLES,  J.  Not  having  heard  the  whole  of  the  argument,  I  take  no  part  in  the 
judgment  in  this  case. 

Rule  absolute  (a) 

(a)  By  the  33rd  section  of  the  '21  &  25  Vict.  c.  91,  it  is  enacted  that,  "in  any  case 
where  an  adhesive  stamp  used  for  denoting  any  stamp  duty  is  required  by  law  to  be 
cancelled  by  any  person  by  writing  thereon  his  name  or  the  name  of  his  firm,  it  shall 
be  sufficient,  if,  instead  of  the  name  in  full,  the  initials  thereof  shall  be  so  written,  or 
shall  be  stamped  or  impressed  in  ink  thereon,  together  with  any  other  particulars 
specially  required  by  law  to  be  written  thereon,  provided  that  by  means  thereof  the 
stamp  shall  be  effectually  obliterated  and  cancelled  so  as  not  to  admit  of  its  being 
used  again,  anything  in  any  act  to  the  contrary  notwithstanding ;  and,  where  the 
adhesive  stamp  on  any  foreign  bill  or  promissory  note  shall,  on  such  bill  or  note  being 
received  by  any  person  who  shall  be  or  become  the  bona  fide  holder  thereof,  be 
effectually  obliterated,  and  shall  purport  and  appear  to  be  duly  cancelled,  the  same 
shall,  so  far  as  relates  to  such  holder,  be  deemed  to  be  sufficiently  cancelled  :  Provided 
that  where  any  such  bill  or  note  when  so  received  by  any  such  person  as  last  afore- 
said shall  have  affixed  thereto  a  proper  and  sufficient  adhesive  stamp,  but  such  stamp 
shall  not  be  duly  cancelled,  it  shall  be  competent  to  the  holder  to  cancel  the  same  as  if 
he  were  the  person  first  negotiating  the  bill  or  note  ;  and,  upon  his  so  doing,  such  bill 
or  note  shall  be  deemed  to  be  duly  stamped,  and  shall  be  as  valid  and  as  available  by 
such  holder  and  any  [579]  prior  or  subsequent  holder  as  it  would  have  been  if  the 
stamp  had  been  affixed  and  cancelled  as  by  law  required  by  the  first  holder,  anything 
in  any  act  to  the  contrary  notwithstanding ;  but  nothing  herein  contained  shall  relieve 
any  person  who  ought  to  cancel  such  stamp  from  any  penalty  incurred  by  not 
cancelling  the  same  as  required  by  law." 
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[579]     Parry  t>.  The  Croydon  Commercial  Gas  and  Cokb  Company. 

Jan.  25th,  1862. 

[Affirmed  in  Exchequer  Chamber,  15  C.  15.  X.  S.  5(58.] 

By  the  Croydon  Improvement  Act,  10  G.  4,  c.  lxxiii.,  a  penalty  of  2001.  is  imposed 
upon  any  gas  or  other  company  for  suffering  any  impure  matter  to  flow  into  any 
stream,  &c.,  to  be  sued  for  by  any  common  informer.  By  the  21st  section  of  the  Gas- 
works Clauses  Act,  1847  (10  &  11  Vict.  e.  15),  a  like  penalty  is  imposed  for  the 
same  offence, — such  penalty  (by  s.  22)  "to  be  recovered  by  tin'  person  into  whose  water 
such  substance  shall  be  conveyed,  or  whose  wal< r  shall  befouled  by  any  snch  ad :" — Held 
that,  the  latter  provision  was  pro  tank)  a  repeal  of  the  former. 

This  was  an  action  by  a  common  informer  against  the  Croydon  Commercial  Gas 
and  Coke  Company,  upon  the  10  G.  4,  c.  lxxiii.  (the  Croydon  Lighting  and  Improve- 
ment Act)  for  permitting  offensive  matter  to  flow  into  certain  streams. 

The  declaration  stated,  that  the  defendants,  within  six  calendar  months  next  before 
the  commencement  of  the  suit,  to  wit,  on  the  2nd  of  August,  1861,  they  then  being 
persons  making,  furnishing,  and  supplying  gas  used  and  burnt  for  lighting  divers  high- 
ways, streets,  and  houses,  manufactories,  buildings,  and  other  premises  within  the 
limits  of  an  ait  made  in  the  10th  year  of  the  reign  of  King  George  the  Fourth, 
intituled  "An  act  for  lighting,  watching,  and  improving  the  town  of  Croydon,  in  the 
county  of  Surrey,  for  providing  lodgings  for  the  judges  at  the  assizes  holden  in  the 
said  town,  and  for  other  purposes  relating  thereto,  did  drain  and  convey,  and  caused 
and  suffered  to  be  drained  and  conveyed  and  to  run  and  flow  divers  washings  and 
other  waste  liquids,  substances,  and  things  which  arose  and  were  made  in  the  prosecu- 
tion of  the  said  gas-works,  into  certain  rivers,  brooks,  and  running  streams,  canals, 
reservoirs,  aqueducts,  feeders,  [580]  ponds,  and  spring-heads,  and  into  divers  drains, 
sewers,  and  ditches  communicating  with  them,  the  said  rivers,  brooks,  and  running 
streams,  canals,  reservoirs,  aqueducts,  feeders,  ponds,  and  spring-heads,  and  did  and 
caused  to  be  done  divers  annoyances,  acts,  and  things  to  the  water  contained  in  them, 
whereby  the  water  contained  in  them,  and  divers  parts  thereof,  were  spoiled,  fouled, 
and  corrupted,  contrary  to  the  form  of  the  statute  in  such  case  made  ;  whereby  and 
by  force  of  the  said  statute  the  defendants  forfeited  and  became  liable  to  pay  to 
the  plaintiff  2001.;  yet  the  defendants  had  not  paid  the  same:  and  the  plaintiff 
claimed  2001. 

Second  plea, — that  the  acts  and  things  complained  of  and  each  and  every  <>t 
them  were  and  was  committed  and  happened  after  the  passing  and  coming  into  opera- 
tion of  "The  Croydon  Commercial  (las  and  Coke  Act"  (10  &  1 1  Vict  c.  exxiv.),  and 
after  the  1st  day  nf  August,  1*49;  and  that  the  said  ads  and  things  and  each  ami 
every  of  them  were  and  are,  and  was  and  is,  such  and  the  like  acts  and  things,  act 
and  thing,  as  are  ami  is  described  ami  mentioned  in  the  21st  section  of  the  Gasworks 
Clauses  Act,  L847  (10  &  LI  Vict.  C  15),  and  no  other  ;  and  that  the  plaint  ill'  is  not  and 
never  has  been  the  person  into  whose  water  the  washings  or  other  substances  pro- 
duced  in  making  or  supplying  gas  in  such  act  mentioned  (being  the  washings  and 
other  waste  liquids,  substances,  and  things  in  the  declaration  mentioned,)  were 
conveyed  or  Mowed  or  the  person  whose  water  was  fouled. 

To  this  plea  the  plaiutiir demurred,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  the  plaintiffs  right  to  sue  for  the  penalty  given  by  the  H>  G.  I,  c.  lxxiii., 
s.  27,  is  not  taken  away  by  the  10  &  1 1  Vict.  c.  exxiv.,  incorporating  the  10  &  11  \  ict. 
c.  15,  s.  21,  and  thai  the  two  penalties  are  cumulative.' 

[581]  (Irani,  in  support  of  the  demurrer  (a).  The  plaintiff  sues  for  a  penalty 
incurred  by  the  defendants  under  the  27th  section  "t  the  Croydon  Lighting  ami 
Improvement  Act,  in  <!.  I,  c.  lxxiii.,  which  enacts,  "that,  if  the  said  commissioners 
[the  commissioners  for  carrying  the  acl  into  operation  |,  or  any  company  or  companies, 

(a)  The  points  marked  for  argument  on  the  pari  of  the  plaintiff  were  as  follows: 
"  1.  That  the  plaintiffs  right  to  sue  for  the  penalty  given  by  the  10  G.  1,  c.  lxxiii., 

s.  27,  is  not  taken  away  by  the   lo  &   II  Viet.  e.  exxiv.,  incorporating  the   In  &   II 

Vict,  c.  1 5,  s.  2 1 . 

" 2.  That  the  penalties  given  by  the  said  two  acts  are  cumulative." 
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or  any  other  person  or  persons  whatsoever,  making,  furnishing,  or  supplying  any  gas 
used  or  burnt  for  lighting  any  highway,  street,  or  place,  or  any  house,  manufactory, 
building,  or  other  premises  within  the  limits  of  this  act,  shall  at  any  time  drain  or 
convey,  or  cause  or  suffer  to  be  drained  or  conveyed,  or  to  run  or  flow,  any  washings 
or  other  waste  liquids,  substances,  or  things  whatsoever,  which  shall  arise  or  be  made 
in  the  prosecution  of  the  said  gas-works,  into  any  river,  brook,  or  running  stream, 
canal,  reservoir,  aqueduct,  feeder,  pond,  or  spring-head,  or  into  any  drain,  sewer,  or 
ditch  communicating  with  any  of  them,  or  do  or  cause  to  be  done  any  annoyance,  act, 
or  thing  to  the  water  contained  in  any  of  them,  whereby  the  water  contained  therein, 
or  any  part  thereof,  shall  or  may  be  spoiled,  fouled,  or  corrupted,  then  and  in  exuvy 
such  case  the  said  commissioners,  or  any  such  company  or  companies,  or  other  person 
or  persons  as  aforesaid,  shall  forfeit  and  pay  for  every  such  offence  the  sum  of  2001.  ; 
and  such  penalty  and  forfeiture  shall  and  may  be  sued  for  and  recovered,  together 
with  full  costs  of  suit,  in  any  of  His  Majesty's  courts  of  record  at  Westminster,  by 
action  of  debt  or  on  the  case,  or  by  bill,  [582]  plaint,  or  information,  &c  :  and  such 
penalty  shall  be  paid  to  the  person  or  persons  who  shall  inform  or  sue  for  the  same." 
The  defendants  are  incorporated  for  the  supply  of  gas  to  Croydon  and  its  vicinity  by 
the  10  &  11  Vict.  c.  cxxiv.,  with  which  act  the  Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  16),  and  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict  c.  15), 
are  incorporated.  And  the  question  will  be,  whether  the  27th  section  of  the  first- 
mentioned  act  is  repealed  by  any  of  the  provisions  of  the  last-mentioned  act.  The 
material  sections  are  the  21st,  22nd,  and  29th.  The  21st  section  enacts  that,  "if  the 
undertakers  shall  at  any  time  cause  or  suffer  to  be  brought  or  to  flow  into  any  stream, 
reservoir,  or  aqueduct,  pond,  or  place  for  water,  or  into  any  drain  communicating 
therewith,  any  washing  or  other  substance  produced  in  making  or  supplying  gas,  or 
shall  wilfully  do  any  act  connected  with  the  making  or  supplying  of  gas,  whereby  the 
water  in  any  such  stream,  reservoir,  aqueduct,  pond,  or  place  for  water  shall  be 
fouled,  the  undertakers  shall  forfeit  for  every  such  offence  the  sum  of  2001."  The 
22nd  section  enacts  that  "the  said  penalty  of  2001.  shall  be  recovered,  with  full  costs 
of  suit,  in  any  of  the  superior  courts,  by  the  prison  into  whose  water  such  washing  or  other 
substance  shall  be  conveyed  or  shall  flow,  or  whose  water  shall  he  fouled  by  any  such  act  as 
aforesaid  ;  but  such  penalty  shall  not  be  recoverable  unless  it  be  sued  for  during  the 
continuance  of  the  offence,  or  within  six  months  after  it  shall  have  ceased."  And  the 
29th  provides  that  "  nothing  in  this  or  the  special  act  contained  shall  prevent  the 
undertakers  from  being  liable  to  an  indictment  for  a  nuisance,  or  to  any  other  legal 
proceeding  to  which  they  may  be  liable,  in  consequence  of  making  or  supplying  gas." 
It  is  submitted  that  these  provisions  in  the  general  act  do  not  repeal  that  contained  in 
the  [583]  special  act,  but  that  the  second  penalty  is  cumulative.  It  is  a  well-known 
rule  of  construction,  that  a  subsequent  general  act  of  parliament  does  not  repeal  or 
affect  a  prior  special  act,  in  the  absence  of  express  words  of  reference  :  Fitzgerald  v. 
Ghampneys,  2  Johnson  &  H.  31.  Vice-Chancellor  "Wood  in  a  very  elaborate  judgment 
goes  through  the  principal  authorities.  "The  act  for  the  abolition  of  tines  and 
recoveries  (3  &  4  W.  4,  c.  74),"  he  says,  "  provides  that  '  every  actual  tenant  in  tail, 
whether  in  possession,  remainder,  contingency,  or  otherwise,  shall  have  full  power  to 
dispose  of,  for  an  estate  in  fee-simple  absolute,  the  land  entailed,  as  against  all  persons 
claiming  the  land  entailed  by  force  of  any  estate  tail  which  shall  be  vested  in  or  might 
be  claimed  by,  or  which,  but  for  some  previous  act,  would  have  been  vested  in,  or 
might  have  been  claimed  by,  the  person  making  the  disposition  at  the  time  of  his 
making  the  same,  and  also  as  against  all  persons,  including  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the  determina- 
tion or  in  defeazance  of  any  such  estate-tail ; '  yet  no  one  could  argue  successfully  that 
those  words,  large  as  they  are,  would  affect  the  entails  made  by  special  acts  of  parlia- 
ment, such  as  the  Marlborough,  the  Wellington,  or  the  Shrewsbury  entails.  The 
reason  in  all  these  eases  is  clear.  In  passing  the  special  act,  the  legislature  had  their 
attention  directed  to  the  special  case  which  the  act  was  meant  to  meet,  and  considered 
and  provided  for  all  the  circumstances  of  that  special  case  ;  and,  having  done  so,  they 
are  not  to  be  considered,  by  a  general  enactment  passed  subsequently,  and  making  no 
mention  of  any  such  intention,  to  have  intended  to  derogate  from  that  which,  by  their 
own  special  act,  they  had  thus  carefully  supervised  and  regulated.''  [Erie,  C.  J.  Are 
[584]  there  any  words  in  the  later  act  shewing  an  intention  on  the  part  of  the  legis- 
lature to  make  an  alteration  in  respect  of  the  penalty  i     That  is  the  question.     By  the 
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27th  section  of  the  special  act,  the  penalty  is  recoverable  by  action  at  the  suit  of  a 
common  informer.  By  the  22nd  section  of  the  general  act,  the  penalty  given  l>y  s.  21 
(which  is  a  penalty  given  in  respect  of  the  same  offence  as  that  specified  in  the  special 
act)  is  recoverable  by  action  at  the  suit  of  the  party  injured.  I  >oes  this  latter  supersede 
the  former,  or  is  it  cumulative  ,'  Willes,  .1.  The  rule  is  "Ceneralia  specialisms  non 
derogant."  This  is  a  case  in  which  the  second  act  has  a  special  provision  in  regard  to 
the  same  matter.]  In  the  case  of  The  Trustees  of  the  Birkenhead  Docks  v.  Laird,  I  I  >e 
Gex,  M'N.  &  G  732,  it  was  held  that  a  private  act  of  parliament  does  not  repeal  a 
former  private  act  by  implication  :  therefore,  where  a  private  act  of  parliament  gave 
power  to  commissioners  to  construct  a  sea-wall,  the  property  in  which  was  to  be  vested 
in  them,  with  liberty  to  proprietors  of  adjoining  lands  to  purchase  portions  of  the 
wall,  and  to  make  openings  in  it  under  the  superintendence  of  the  engineer  of  the 
commissioners, — it  was  held  that,  under  a  subsequent  act  impowcring  a  dock  company 
to  take  some  adjoining  lands  and  to  make  such  works  for  the  purposes  of  their  under- 
taking "as  they  might  deem  expedient,"  the  power  thus  conferred  was  subject  to  the 
provisions  of  the  former  act.  [Williams,  J.  The  23rd  section  of  the  10  &  11  Vict, 
c.  15,  provides  that,  "in  addition  to  the  said  penalty  of  2001.  (and  whether  such 
penalty  shall  have  been  recovered  or  not),  the  undertakers  shall  forfeit  the  sum  of  201. 
(to  be  recovered  in  the  like  manner)  for  each  day  during  which  such  washing  or  other 
substance  shall  be  brought  or  shall  flow  as  aforesaid,  or  the  act  by  which  such  water 
shall  be  fouled  shall  continue  after  the  expiration  of  twenty-[585]-four  hours  from  the 
time  when  notice  of  the  offence  shall  have  been  served  on  the  undertakers  by  the 
person  into  whose  water  such  washing  or  other  substance  shall  be  brought  or  shall 
flow,  or  whose  water  shall  be  fouled  thereby,  and  such  penalty  shall  be  paid  to  such 
last-mentioned  person  "  Surely  that  is  inconsistent  with  the  provision  in  the  former 
act.]     It  is  a  totally  separate  enactment  as  to  the  201.  per  day. 

Honyman  (with  whom  was  I'hilbrick),  contra,  was  not  called  upon  (a). 

Eri.e,  C.  J.  This  is  an  action  brought  by  a  common  informer  against  the  defen- 
dants upon  the  27th  section  of  the  Croydon  Local  Improvement  Act,  10  G.  4,  c.  lxxiii., 
for  fouling  the  water  of  certain  streams  with  gas-refuse,  whereby  they  are  said  to  have 
incurred  under  that  act  a  penalty  of  2001.  No  doubt,  if  there  had  been  no  subsequent 
legislation  on  the  subject,  that  enactment  being  distinct,  the  defendants  would  have 
been  liable.  But  the  defendants  by  their  plea  rest  their  defence  upon  a  subsequent 
statutory  provision,  which  they  contend  deprives  the  common  informer  of  the  right 
to  sue,  and  gives  the  penalty  to  the  party  in-[586]  -jured  by  the  wrongful  act.  The 
defendants  arc  incorporated  by  an  act  of  10  &  11  Vict.  c.  exxiv.,  the  1st  section  of 
which  incorporates  therewith  the  Gasworks  Clauses  Act,  1847.  That  general  act 
must,  therefore,  be  read  as  part  of  the  Croydon  Gas  Act :  and  the  question  is  whether 
the  enactments  of  that  act.  with  regard  to  the  penalty  and  its  application  are  incon- 
sistent with  those  of  the  earlier  local  act.  The  title  of  the  act  is,  "An  act  for  con- 
solidating in  one  act  certain  provisions  usually  contained  in  acts  authorizing  the 
making  of  gas-works  for  supplying  towns  with  gas."  The  act  has  several  sub-divisions 
or  chapters,  each  headed  with  the  general  subject.  The  space  between  the  20th  and 
21st  sections  has  the  heading,--"  And  with  respect  to  the  provision  for  guarding 
against  fouling  water,  or  other  nuisance  from  the  gas,  be  it  enacted  as  follows," — Thai 
must  be  taken  to  be  an  intimation  to  all  gas-companies  of  the  penalties  to  which  they 
will  be  liable  for  fouling  water.  The  21st  section  then  proceeds  to  enact  that,  "if  the 
undertakers  shall  at  any  time  cause  or  suffer  to  be  brought  or  to  flow  into  any  stream, 
reservoir,  or  aqueduct,  pond,  or  place  for  water,  or  into  any  drain  communicating 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as 
follows : — 

"  1.  That  the  defendants,  as  a  company  formed  under  the  provisions  of  the  lo  A-  1 1 
Vict.  o.  cx.xiv.,  are  not  subject  to  the  ]iro\  isions  of  the  l<>  ( l.  I,  c.  lxxiii.,  s.  27  : 

"2.  That  the  latter  act  is  repealed  by  1 1 1 < •  former  as  to  all  offences  included  in  the 

Gasworks  Clauses  Act,   1847,  s.  21  : 

"3.  That  the  defendants'  plea  shews  thai  the  alleged  offence  Was  SO  included,  and 
that   they  are  therefore  not  liable  to  the  penally  sued  for: 

"4.  That,  having  regard  especially  to  the  introductory  recital  of  the  (las  works 
Clauses  Act,  L847,  it   is  evident  that  the  legislature  did  not  intend  the  two  penalties 

to  be  cumulative." 
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therewith,  any  washing  or  other  substance  produced  in  making  or  supplying  gas,  or 
shall  wilfully  do  any  act  connected  with  the  making  or  supplying  of  gas,  whereby  the 
•water  in  any  such  stream,  reservoir,  aqueduct,  pond,  or  place  for  water  shall  be  fouled, 
the  undertakers  shall  forfeit  for  every  such  offence  the  sum  of  2001. : "  and  by  the 
22nd  section  such  penalty  is  recoverable  "by  the  person  into  whose  water  such  washing 
or  other  substance  shall  be  conveyed  or  shall  How,  or  whose  water  shall  be  fouled  by 
any  such  act  as  aforesaid."  It  is  clear  to  my  mind  that  the  legislature  intended  by 
this  provision  to  take  from  the  common  informer  the  penalty  imposed  by  any  former 
acts  upon  [587]  this  particular  offence,  and  to  give  it  to  the  party  damnified  by  the 
nuisance.  And  this  construction  is  strengthened  by  the  23rd  section,  which  was 
referred  to  by  my  Brother  Williams  during  the  argument,  and  which  superadds  a 
further  penalty  of  201.  per  day  for  the  continuance  of  the  cause  of  complaint,  "to  be 
recovered  in  the  like  manner."  Several  following  sections  provide  for  the  digging  up 
roads,  &c.  for  the  purpose  of  examining  the  pipes,  &c,  and  for  the  payment  of  the 
expenses  of  such  examination.  Seeing  all  this  special  legislation  specifically  applicable 
to  gas-companies  and  to  the  fouling  of  water  by  them,  it  seems  to  me  that  that  special 
legislation  was  intended  and  is  sufficiently  declared  to  be  the  only  provision  they  are 
to  look  to  for  the  penalties  to  which  the}7  are  amenable.  The  preamble  of  the  general 
act, — which  recites  that  "it  is  expedient  to  comprise  in  one  general  act  sundry  pro- 
visions usually  contained  in  acts  of  parliament  authorizing  the  construction  of  gas- 
works for  supplying  towns  with  gas,  and  that  as  well  for  avoiding  the  necessity  of 
repeating  such  provisions  in  each  of  the  several  acts  relating  to  such  undertakings,  as 
for  ensuring  greater  uniformity  in  the  provisions  themselves," — is  strongly  confirmatory 
of  this  view.  The  defendants,  acting  under  an  act  of  parliament  which  incorporates 
these  general  provisions,  are  liable  to  the  penalties  thereby  imposed,  and  to  those 
penalties  alone,  and  in  the  manner  there  pointed  out.  Their  liability  to  actions  at 
the  suit  of  a  common  informer  may  continue  as  to  all  injuries  not  provided  for  by  the 
specific  legislation.  For  these  reasons,  I  am  of  opinion  that  our  judgment  upon  this 
demurrer  ought  to  be  for  the  defendants. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendants. 

[588]     Hammack,  Administratrix,  v.  White.     Jan.  14th,  1862. 

[S.  C.  31  L.  J.  C.  P.  129 ;  5  L.  T.  676  ;  8  Jur.  N.  S.  796  ;  10  W.  R.  230.  See  Scott 
v  London  Dock  Company,  1861,  3-1  L.  J.  Ex.  17  ;  Fletcher  v.  Rylands,  1866-68,  L.  R. 
1  Ex.  286  ;  L  R.  3  H.  L.  330.  Approved,  Smith  v.  Great  Eastern  Ilailwat/,  1866, 
L.  R.  2  C.  P.  10.  See  Fowler  v.  Lock,  1872-74,  L.  R.  7  C.  P.  286 ;  L.  R.'  9  C.  P. 
751  (») ;  L.  R.  10  C.  P.  90.     Upheld,  Manzoni  v.  Douglas,  18S0,  6  Q.  B.  D.  145.] 

The  defendant  bought  a  horse  at  Tattersal's,  and  the  next  day  took  him  out  to  "  try  " 
him  in  Finsbury  Circus,  a  much-frequented  thoroughfare.  From  some  unexplained 
cause,  the  horse  became  restive,  and,  notwithstanding  the  defendant's  well-directed 
efforts  to  control  him,  ran  upon  the  pavement  and  killed  a  man  : — Held,  that  these 
facts  disclosed  no  evidence  of  negligence  which  the  judge  was  warranted  in  submitting 
to  the  jury. 

This  was  an  action  upon  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93,  by  Mrs.  Hammack, 
the  widow  and  administratrix  of  William  Hammack,  to  recover  damages  against  the 
defendant  for  having  by  his  negligence  caused  the  death  of  the  intestate. 

The  declaration  alleged  that  the  deceased,  in  his  life-time,  was  lawfully  passing  in 
and  along  a  certain  common  and  public  highway,  and  that  the  defendant  so  carelessly, 
negligently,  and  improperly  rode  a  certain  vicious  horse  in  the  said  highway  that,  by 
and  through  the  carelessness,  negligence,  and  improper  conduct  of  the  defendant  in 
that  behalf,  the  said  horse  ran  with  great  force  and  violence  upon  and  against  the 
deceased,  and  east  and  threw  him  down  and  so  injured  him  that  the  deceased,  within 
twelve  months  next  before  the  action,  died. 

The  defendant  pleaded  not  guilty  ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  the  Recorder  of  London  in  the  Lord  Mayor's  Court, 
when  the  following  facts  appeared  in  evidence  : — 

On  the  7th  of  May,  1861,  the  deceased  was  walking  on  the  foot-pavement  in  Finsbury 
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Circus,  when  he  was  knocked  down  and  kicked  by  a  horse  on  which  the  defendant  was 
riding.  He  was  picked  up  and  carried  to  St.  Bartholomew's  Hospital,  where  he  died  on 
the  lGth  in  consequence  of  the  injuries  he  had  sustained. 

It  appeared  that  the  defendant  had  bought  the  horse  the  day  before  at  Tattersal's, 
and  had  taken  it  out  to  try  it,  when  the  horse  became  unmanageable  and  swerved  from 
the  roadway  on  to  the  pavement,  notwithstanding  the  defendant's  efforts  to  restrain 
him.  [589]  It  did  not  appear  that  the  defendant  had  omitted  to  do  anything  he  could 
have  done  to  prevent  the  accident :  but  it  was  insisted  on  the  part  of  the  plaintiff,  that 
the  mere  fact  of  the  defendant's  having  ridden  in  such  a  place  a  horse  with  whose  temper 
he  was  wholly  unacquainted,  was  evidence  of  negligence.  Some  reliance  was  also  placed 
upon  the  fact  of  there  being  certain  police-notices  affixed  at  various  parts  of  the  circus, 
cautioning  all  persons  not  to  exercise  horses  there. 

The  learned  Recorder,  being  of  opinion  that  there  was  nothing  in  the  evidence  to 
warrant  a  jury  in  finding  that  the  defendant  had  been  guilty  of  negligence,  directed 
a  nonsuit. 

Patchett,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection.  He  referred  to  Weaver  v.  Ward,  2  Rol.  Abr.  548,  Hob.  134, 
F.  Moore,  864,  Michael  v.  Alestree,  2  Lev.  172,  1  Ventr.  295,  3  Keble,  650,  and  Learnt 
v.  Bray,  3  East,  593. 

H.  James  now  shewed  cause.  If  a  man  intentionally  commits  an  unlawful  act,  he 
is  responsible  for  all  the  consequences  which  may  reasonably  be  expected  to  flow  from 
such  an  act.  So,  if  he  is  guilty  of  negligence  in  the  doing  of  a  lawful  act,  and  the 
natural  and  proximate  result  is  injury  to  a  third  person,  he  is  liable :  see  Scott  v. 
Shepherd,  2  Sir  W.  BL  892,  and  the  authorities  collected  in  the  notes  to  that  case  in 
Smith's  Leading  Cases,  4th  edit.  343.  In  all  these  cases  the  intention  of  the  party 
was  to  do  the  act  from  which  the  mischief  ensued.  There  was  no  such  intentional 
acting  here.  There  was  nothing  to  shew  that  the  horse  was  ridden  negligently,  or 
that  the  rider  knew  him  to  be  vicious  or  restive.  In  Gibbons  v.  Pepper,  1  Lord  Ravm. 
38,  4  Mod.  404,  2  Salk.  637,  it  seems  to  [590]  have  been  held  that  a  person  who  causes 
the  accident  by  spurring  the  horse  would  be  liable.  [Willes,  J.  Incautiously  using  the 
spur  at  an  inauspicious  moment  was  recently  held  in  this  court  to  be  some  evidence  of 
negligence  :  see  North  v.  Smith,  ante,  vol.  x.,  p.  572.]  Negligently  driving  on  a  dark 
night  on  the  wrong  side  of  the  way,  was  held  in  Learnt  v.  Bray,  3  East,  593,  to  render 
the  party  liable  in  trespass,  though  he  were  no  otherwise  blameable.  In  Michael  v. 
Alestree,  2  Lev.  172,  1  Ventr.  295,  the  defendant  was  guilty  of  negligence.  So  also 
in  Wakeman  v.  Robinson,  1  Bingh.  213,  8  J.  B.  Moore,  63,  where  the  defendant  pulled 
the  wrong  rein.  Templeman  .1/'/'.,  Hayden,  Resp.  12  C.  1!.  507,  is  the  strongest  case 
against  the  defendant.  The  marginal  note  there  is  scarcely  borne  out  by  the  facts. 
The  appeal  was  dismissed  on  the  ground  that  there  was  no  erroneous  decision  (by  the 
county-court  judge)  in  point  of  law.  The  remarks  of  Maule,  J.,  shew  that  the  courl 
considered  there  was  evidence  of  negligence  on  the  part  of  the  defendant.  "  Where," 
he  says,  "a  cart  is  defective,  or  a  horse  is  possessed  of  certain  qualities,  it  may  be 
negligence  on  t  he  part  of  the  driver  if  he  does  not  deal  with  them  according  to  their 
respective  conditions  or  qualities.  If  a  horse  is  fidl  of  life  and  spirit,  it  necessarily 
demands  more  care  than  one  which  is  sluggish  and  worn  out.  So,  a  cart  that  is  infirm 
requires  to  be  driven  more  steadily  than  our  which  has  undergone  less  wear  and  tear. 
And  it  may  well  be  that  a  failure  of  conduct  in  respect  of  either  would  amount  to 
negligent  driving."  May  v.  Burdett,  9  (,(.  B.  101,  which  is  frequently  cited,  is  hardly 
applicable  here:  the  injury  there  arose  from  a  monkey,  an  animal  not  domesticated. 
Nor  is  this  like  the  case  of  Christie  v.  Griggs,  2  Campb,  79,  where  the  action  was  founded 
on  the  contract  of  a  stage  coach  proprietor  safely  to  carry  his  passengers  It  may  lie 
urged  that  [591]  the  defendant  was  not  lawfully  riding  under  the  circumstances  in 
Muslim y  Circus;  and  the  Metropolitan  Police  Ad,  2  A-  ;'>  Vict.  c.  17,  s.  54,  may  be 
relied  on.  1  hat  section  prohibits,  amongst  other  things,  the  "exercising,  training,  or 
breaking  of  any  horse "  in  any  thoroughfare  or  public  place  within  the  limits  of  the 
metropolitan  police-district:  but,  to  bring  a  person  within  that  section  it  must  be 
shewn  1 1 lat  he  is  merely  Bxei cising,  t  raining,  or  breaking  the  animal,  to  the  annoyance 
of  the  inhabitants  or  passengers,  which  there  is  no  pretence  for  saving  that  this  defen- 
dant was  doing.  The  true  principle  which  govern  i  hi  ise  cases  is  that  which  was  laid 
down  iii  a  recent  case  in  this  court,  of  Cotton  v.  Wood,  ante,  vol.  \  i i i.,  p,  568,  vi/.  that 

the   judge    will    not    be   justified    in    leaving    the   ease    lo    the   jury  where  the  plaintiffs 
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evidence  is  equally  consistent  with  the  absence  as  with  the  existence  of  negligence  in 
the  defendant. 

Patchett,  in  support  of  the  rule.  This  case  falls  precisely  within  the  rule  in  Michael 
v.  Alcs/ree,  2  Lev.  172,  1  Ventr.  "295.  That  was  an  action  on  the  case  "for  that  the 
defendants  (the  master  and  his  servant),  in  Lincoln's  Inn  Fields,  a  place  where  people 
are  always  going  to  and  fro  about  their  business,  brought  a  coach  with  two  ungovernable 
horses,  et  eux  improvide,  incaute,  et  absque  debita  consideratione  ineptitudinis  loci, 
there  drove  them,  to  make  them  tractable  and  fit  for  a  coach,  and  the  horses,  because 
of  their  ferocity,  being  not  to  be  managed,  ran  upon  the  plaintiff,  and  hurt  and 
grievously  wounded  him."  It  was  moved  in  arrest  of  judgment,  "that  no  sciens  is 
here  laid  of  the  horses  being  unruly,  nor  any  negligence  alleged,  but,  e  contra,  that 
the  horses  were  ungovernable."  But  judgment  was  given  for  the  plaintiff,  "for,  'tis 
alleged  that  it  was  improvide  et  absque  debita  consideratione  inep-[592]-titudinis  loci." 
The  real  question  is,  on  whom  lies  the  burthen  of  proof.  The  declaration  states  that 
the  deceased  was  lawfully  passing  in  and  along  a  public  highway,  and  that  the  defendant 
so  carelessly,  negligently,  and  improperly  rode  a  vicious  horse  there,  that,  through  that 
carelessness  and  negligence,  the  deceased  lost  his  life.  The  evidence  to  support  that 
was,  that  the  deceased  was  walking  on  the  foot-pavement  in  a  populous  thoroughfare, 
when  he  was  knocked  down  and  killed  by  a  horse  which  the  defendant  was  "  trying," 
having  only  purchased  him  the  day  before  at  Tattersal's,  where  it  is  well  known  that  all 
horses  are  sold  without  warranty.  That,  it  is  submitted,  was  ample  prima  facie  evidence 
of  negligence.  [Williams,  J.  The  defendant  was  carried  against  the  deceased  by  a  horse 
which  all  his  apparently  well-directed  efforts  were  ineffectual  to  control.]  What  more 
could  the  plaintiff  do  than  shew  that  the  deceased  was  in  a  place  where  he  might 
reasonably  conceive  himself  to  lie  safe,  and  that  the  defendant  rode  where  he  had  no 
right  to  be  ?  [Erie,  C.  J.  The  fair  result  of  the  plaintiff's  evidence  was,  that  the  defen- 
dant was  riding  along  quietly,  when,  for  reasons  not  given,  the  horse  became  restive.]  If 
the  defendant  had  been  called,  it  might  have  come  out  on  cross-examination  that  he 
incautiously  used  a  whip  or  spur.  [Erie,  C.  J.  The  question  before  us  is,  whether,  on 
the  evidence  then  before  him,  the  judge  was  right  in  point  of  law  in  nonsuiting  the 
plaintiff.]  Sir  James  Mansfield,  in  Christie  v.  Griggs,  2  Camp,  79,  says:  "I  think  the 
plaintiff  has  made  a  prima  facie  case  by  proving  his  going  on  the  coach,  the  accident, 
and  the  damage  he  has  suffered.  It  now  lies  on  the  other  side  to  shew  that  the  coach 
was  as  good  a  coach  as  could  be  made,  and  that  the  driver  was  as  skilful  a  driver  as 
could  anywhere  be  found.  What  other  evidence  can  the  plaintiff  give  1  The  pas- 
[593]-sengers  were  probably  all  sailors,  like  himself:  and,  how  do  they  know  whether 
the  coach  was  well  built,  or  whether  the  coachman  drove  skilfully  ]  In  many  other 
cases  of  this  sort,  it  must  be  equally  impossible  for  the  plaintiff  to  give  the  evidence 
required.  But,  when  the  breaking  down  or  overturning  of  a  coach  is  proved,  negli- 
gence on  the  part  of  the  owner  is  implied.  He  has  always  the  means  to  rebut  this 
presumption,  if  it  is  unfounded  :  and  it  is  now  incumbent  on  the  defendant  to  make 
out  that  the  damage  in  this  case  arose  from  what  the  law  considers  a  mere  accident." 
[Williams,  J.  That  case  went  upon  the  carrier's  undertaking  that  he  would  provide 
for  the  safe  conveyance  of  his  passengers,  as  far  as  human  care  and  foresight  could 
go.]  Still,  the  principle  of  the  ruling  is  applicable  here.  In  the  case  of  a  railway 
accident,  one  who  sues  the  company  for  an  injury  sustained  by  him  from  a  collision 
or  the  train  getting  off  the  rails,  makes  out  a  sufficient  prima  facie  case  when  he  has 
proved  the  collision  or  the  departure  from  the  rails  and  the  amount  of  injury  :  Carpue 
v.  The  London  and  Brighton  Railway  Company,  5  Q.  B.  747,  D.  &  M.  608,  3  Railw.  Cas. 
692.  [Williams,  J.,  referred  to  Perren  v.  The  Monmouthshire  Railway  mid  Canal 
Company,  11  C.  B.  855.]  In  Skinner  v.  The  London,  Brighton,  and  Soutli  Coast  Railway 
Company,  5  Exch.  787,  a  declaration  against  a  railway  company  stated  that  the  plaintiff, 
at  the  request'  of  the  defendants,  became  a  passenger  in  one  of  their  trains,  to  be 
carried,  &c,  and  that,  through  the  carelessness,  negligence,  and  improper  conduct  of 
the  defendants,  the  train  in  which  the  plaintiff  was  such  passenger  struck  against 
another  train,  whereby  the  plaintiff  was  injured.  At  the  trial,  it  appeared  that  the 
accident  was  occasioned  by  the  train  in  which  the  plaintiff  was,  running  against  a  train 
standing  at  the  station,  it  being  then  dark  :  and  it  was  held,  that  [594]  the  mere  fact 
of  the  accident  having  occurred  was  prima  facie  evidence  of  negligence  on  the  part  of 
the  defendants.  Negligence  in  all  these  cases  is  purely  for  the  jury  :  Crofts  v.  Water- 
house,  3  Bingh.  319,  11  J.  B.  Moore,   133.     The  evidence  given  on  the  part  of  the 
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plaintiff  here  was  at  all  events  enough  to  call  upon  the  defendant  to  prove  that  he 
was  riding  a  reasonably  manageable  horse.  [Erie,  C.  J.  The  railway  cases  do  not 
serve  you.  I  do  not  assent  to  the  doctrine  that  mere  proof  of  the  accident  throws 
upon  the  defendants  the  burthen  of  shewing  the  real  cause  of  the  injury.  All  the 
cases  where  the  happening  of  an  accident  has  been  held  to  be  prima,  facie  evidence  of 
negligence,  have  been  cases  of  contract.  Williams,  J.  The  Lord  Chief  Justice  in 
terms  lavs  down  the  rule,  in  Cotton  v.  Wood,  ante,  vol.  viii.,  p.  56S,  in  the  way  he  has  just 
expressed  himself.]  The  question  is,  whether  the  learned  Recorder  was  justified  in 
saying  that  there  was  no  evidence  of  negligence  here, — whether  there  was  not  enough 
to  call  upon  the  defendant  for  an  answer,  as  in  the  case  of  Gibbon  v.  Pepper,  2  Salk. 
637,  1  Lord  Raym.  38,  4  Mod.  404. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  action  is 
brought  for  damage  caused  by  the  negligence  of  the  defendant :  and  the  question  is 
whether  we  can  see  upon  the  notes  of  the  learned  Recorder  any  evidence  of  negligence 
on  the  part  of  the  defendant  which  that  learned  judge  ought  to  have  left  to  the  jury. 
I  am  of  opinion  that  the  plaintiff  in  a  case  of  this  sort  is  not  entitled  to  have  his  case 
left  to  the  jury  unless  he  gives  some  affirmative  evidence  that  there  has  been  negli- 
gence on  the  part  of  the  defendant.  The  sort  of  negligence  imputed  here  is,  either 
that  the  defendant  was  unskilful  in  the  management  of  the  horse,  or  imprudent  in 
taking  a  vicious  animal,  or  one  [595]  with  whose  propensities  or  temper  he  was  not 
sufficiently  acquainted,  into  a  populous  neighbourhood.  The  evidence  is  that  the 
defendant  was  seen  riding  the  horse  at  a  slow  pace,  that  the  horse  seemed  restless  and 
the  defendant  was  holding  the  reins  tightly,  omitting  nothing  he  could  do  to  avoid 
the  accident ;  but  that  the  horse  swerved  from  the  roadway  on  to  the  pavement, 
where  the  deceased  was  walking,  and  knocked  him  down  and  injured  him  fatally.  I 
can  see  nothing  in  this  evidence  to  shew  that  the  defendant  was  unskilful  as  a  rider 
or  in  the  management  of  a  horse.  There  is  nothing  which  satisfies  my  mind  affirma- 
tively that  the  defendant  was  not  quite  capable  of  riding  so  as  to  justify  him  in  being 
with  his  horse  at  the  place  in  question.  It  appears  that  the  defendant  had  only 
bought  the  horse  the  day  before,  and  was  for  the  first  time  trying  his  new  purchase, — 
using  his  horse  in  the  way  he  intended  to  use  it.  It  is  said  that  the  defendant  was 
not  justified  in  riding  in  that  place  a  horse  whose  temper  he  was  unacquainted  with. 
But  I  am  of  opinion  that  a  man  is  not  to  be  charged  with  want  of  caution  because  he 
buys  a  horse  without  having  had  any  previous  experience  of  him.  There  must  be 
horses  without  number  ridden  every  day  in  London  of  whom  the  riders  know  nothing. 
A  variety  of  circumstances  will  cause  a  horse  to  become  restive.  The  mere  fact  of 
restiveness  is  not  even  prima,  facie  evidence  of  negligence.  Upon  the  whole,  I  see 
nothing  which  the  learned  Recorder  could  with  propriety  have  left  to  the  jury. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  Precisely  the  same  question 
arose  at  the  trial  of  this  cause  as  would  have  presented  itself  if  the  defendant  had  stood 
indicted  for  manslaughter.  It  has  been  contended  that  there  was  evidence  for  the 
jury  that  [596]  the  defendant  was  guilty  of  negligence  in  not  using  due  care  or  having 
sufficient  skill  to  govern  a  vicious  horse.  I  am  clearly  of  opinion  that,  if  this  had  been 
a  trial  for  manslaughter,  the  evidence  which  was  given  here  could  not  have  been  left 
to  a  jury.  It  is  said  I  hat  prima  facie  the  defendant  was  guilty  of  negligence  because 
he  was  wrongfully  on  the  foot-pavement.  Hut  the  fact  of  his  being  on  the  foot- 
pavement  is  nothing  unless  he  was  there  voluntarily  :  and,  to  say  the  least,  it  is  quite 
as  consistent  with  the  facts  proved  that  he  was  there  involuntarily  as  that  he  was 
there  by  his  own  mismanagement.  I  would  refer  to  the  principle  alluded  to  by  the 
Lord  Chief  Justice  in  Cotton  v.  11'otnl,  ante,  vol.  viii.,  p.  568,  which  it  is  most  important 
to  keep  in  mind  in  all  these  cases,  viz.  that,  where  the  evidence  given  is  equally 
consistent  with  the  existence  or  non-existence  of  negligence,  it  is  not  competent  to 
the  judge  to  leave  the  matter  to  the  jury.  It  was  further  contended  that  there  was 
evidence  to  warrant  the  jury  in  coining  tn  (he  cuneliision  that  the  defendant  was 
riding  a  horse  which  lie  knew  nol  to  be  fit  for  the  purpose.  I  am  not  sure  that  Mr. 
.lames  is  not  right  in  Baying  that  this  declaration  does  not  charge  anything  of  that 
sort.     But,  at  all  events,  there  was  no  e\  idence  of  a  scienter. 

WlI.I.KK,  .1.       I  am  of  the  same  opinion,  though   1  DlUSl  own  that  at   the  outset    I  was 

much    inclined   to  entertain   a   contrary   view.       The   discussion,    however,   which    has 

taken  place  has  satisfied  me  that    I  ought  to  concur  with  my  Lord  and  my  learned 

Brothers.     The  circumstance  which  very  much  weighed  with  me  was,  that  here  was 

C.  P.  xx.— 30 
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a  man  riding  on  the  foot-pavement,  and  therefore  prima  facie  in  the  wrong.  But 
then  it  must  lie  remembered  that  the  witness  who  proved  that  fact  proved  that  he 
was  there  against  his  will,  that  the  horse  [597]  shewed  symptoms  of  running  away, 
and  that  the  defendant  was  doing  his  best  to  hold  him  in,  and  in  fact  doing  all  he 
reasonably  could  to  prevent  the  accident.  He  was  there  by  the  will  of  a  horse  which 
was  running  away  with  him  and  resisting  his  efforts  to  restrain  him.  The  injury 
occurred  from  the  vicious  and  unmanageable  character  of  the  horse.  But,  as  has 
already  been  pointed  out,  the  fact  of  the  defendant's  riding  an  unmanageable  horse  in 
a  public  street  is  not  to  fix  him  with  responsibility  unless  it  is  shewn  that  he  knew 
the  horse  to  be  vicious  and  unmanageable  :  and  that  is  negatived  by  the  evidence 
here.  It  may  be  that  a  horse  is  unmanageable  in  consequence  of  want  of  care  or  skill 
on  the  part  of  the  rider.  Want  of  care  is  excluded  by  the  evidence.  Want  of  skill 
is  matter  of  opinion  :  and  it  is  not  enough  that  the  evidence  is  consistent  with  either 
view.  It  was  very  much  urged  that,  as  the  defendant  had  only  bought  the  horse 
the  day  before,  he  was  culpably  negligent  in  trying  him  in  such  a  place.  But  that 
would  be  imposing  a  restriction  upon  the  rights  of  the  owners  of  horses  for  which  I 
find  no  warrant  in  the  law.  I  cannot  hold  that  the  defendant  is  liable  on  that  ground, 
when  there  was  no  reason,  so  far  as  the  evidence  goes,  for  supposing  that  the  animal 
was  a  dangerous  one.  Upon  these  grounds,  I  am  satisfied  that  I  was  wrong  in  think- 
ing there  was  any  evidence  which  could  properly  be  left  to  the  jury.  It  is  perfectly 
demonstrable  that  there  was  not.  There  is  yet  another  point  in  which  I  wish  to  make 
a  remark,  viz.  whether  the  same  evidence  which  is  required  in  these  cases  would 
suffice  to  convict  a  man  of  manslaughter.  I  agree  with  my  Brother  Williams  that 
that  would  be  so  in  this  case.  In  1  East's  P.  C.  263,  264,  treating  of  homicide,  it  is 
laid  clown  that  "  the  greatest  possible  care  is  not  to  be  expected,  nor  is  it  required  : 
but,  whoever  seeks  to  [598]  excuse  himself  for  having  unfortunately  occasioned  by 
any  act  of  his  own  the  death  of  another,  ought  at  least  to  shew  that  he  took  that  care 
to  avoid  it  which  persons  in  similar  situations  are  most  accustomed  to  do," — rather 
indicating  that  this  should  be  shewn  by  evidence  on  the  part  of  the  person  charged.  The 
practice  is  otherwise.  I  agree  that  the  question  would  be  the  same  in  this  case.  But 
there  has  been  a  good  deal  of  discussion  in  modern  cases  as  to  whether  or  not  juries 
on  questions  of  this  sort  ought  to  be  told  to  look  at  the  evidence  as  if  they  were 
dealing  with  a  criminal  case.  It  is  of  course  immaterial  from  which  side  the  evidence 
comes  which  shews  that  the  homicide  is  excusable.  But,  as  at  present  advised,  I 
cannot  think  that  the  jury  in  a  civil  action  should  be  told  that  the  question  is  the 
same  as  if  the  party  was  upon  his  trial  for  manslaughter.  In  a  recent  case  in  the 
Privy  Council, — C'heyf  Ram,  App.,  Chmvdhree  Nowbut  Ram,  Resp.,  7  Moore's  Indian 
Appeal  Cases,  207,— on  a  question  involving  the  genuineness  or  forgery  of  an  instru- 
ment sued  upon,  which  the  courts  in  India  had  opportunity  of  personally  inspecting, 
and  held  genuine,  it  was  held  to  be  necessary  that  the  evidence  impeaching  the 
document  be  clear  and  strong  to  justify  the  appellate  court  in  reversing  the  decree 
appealed  from.  Guarding  myself  with  this  qualification,  I  agree  with  the  rest  of  the 
court  in  thinking  that  the  evidence  in  this  case  was  not  such  as  ought  to  have  been 
submitted  to  the  jury. 

Keating,  J.  I  am  of  the  same  opinion.  If  the  evidence  had  shewn  that  this 
horse  was  a  quiet  and  manageable  horse,  and  that  the  deceased  at  the  time  he  met 
with  the  injury  which  resulted  in  his  death  was  walking  on  the  foot-pavement,  I  must 
own  I  should  have  thought  that  there  was  prima,  facie  [599]  enough  to  call  upon  the 
defendant  to  shew  that  he  had  used  due  care  and  skill,  because  then  it  would  have 
been  more  consistent  to  assume  that  the  accident  arose  from  his  want  of  care  and  skill. 
But  here  the  evidence  gets  rid  of  that  difficulty ;  for  it  shews  that  the  beast  was 
restless  at  the  time,  that  he  took  fright,  and  that  the  defendant  against  his  will,  and 
not  negligently,  inasmuch  as  he  was  doing  all  he  could  to  avoid  it,  got  placed  in  the 
position  from  which  the  mischief  arose.  That  being  so,  the  case  is  left  in  this  position, 
that  it  is  equally  probable  that  there  was  not  as  that  there  was  negligence  on  the  part 
of  the  defendant.  The  plaintiff,  therefore,  fails  to  sustain  the  issue  the  affirmative  of 
which  the  law  casts  upon  her. 
Rule  discharged. 
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Markin  v.  Aldrich,  Clerk.     Jan.  17th,  1862. 

[S.  C.  5  L.  T.  747  ;  10  W.  K.  212.     See  R.  v.  Champneys,  1871,  L.  R.  6  C.  P.  397.] 

The  final  order  under  the  7  &  8  Vict.  c.  96,  s.  22,  constitutes  an  absolute  bar  to  the 
actions  in  respect  of  which  it  is  a  protection, — though  not  in  terms  an  order  for  dis- 
tribution as  well  as  for  protection. — And  it  is  not  the  less  a  final  order,  because  it 
contains  also  an  adoption  of  the  proposal  for  payment  of  the  debts  made  in  the 
petition. — The  statutes  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  do  not  authorize 
the  assignees  to  take  the  profits  of  a  benefice,  there  being  no  provision  therein 
equivalent  to  the  55th  section  of  the  old  insolvent  act,  1  &  2  Vict.  c.  110. 

This  was  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange  for 
431.  13s.  6d.,  drawn  on  the  30th  of  January,  1858,  payable  two  months  after  date; 
with  a  count  for  goods  sold,  interest,  and  money  found  due  upon  accounts  stated. 

Plea,  except  as  to  51.  18s.  3d.,  part  of  the  money  claimed,  that,  after  the  contract- 
ing and  accruing  of  the  debts  therein  pleaded  to  respectively,  and  before  action,  a 
petition  for  the  protection  of  the  defendant  from  process  was  duly  and  according  to 
the  form  of  the  statutes  in  such  case  provided  presented  by  the  [600]  defendant  to  the 
county-court  of  Suffolk  holden  at  Woodbridge,  then  having  jurisdiction  in  the  matter 
of  the  said  petition,  and  a  final  order  for  protection  and  distribution  was  duly  made 
in  the  matter  of  the  said  petition  by  the  said  court,  then  having  jurisdiction  in  that 
behalf ;  and  that  the  alleged  debts  therein  pleaded  to  respectively  were  contracted  and 
accrued  before  the  date  of  the  filing  of  the  said  petition,  and  were  inserted  with  all 
requisite  particulars  respecting  the  same  in  the  schedule  of  the  defendant's  debts 
annexed  to  the  said  petition,  according  to  the  provisions  of  the  said  statutes. 

The  plaintiff  for  a  replication  to  the  first  plea  said  that  the  said  order  in  the  said 
plea  mentioned,  and  therein  alleged  to  be  a  final  order  for  protection  and  distribution, 
was  and  is  in  the  words,  letters,  and  figures  following,  and  not  otherwise,  that  is 
to  say, — 

"  In  the  county-court  of  Suffolk  holden  at  Woodbridge,  in  the  said  county. 

"  In  the  matter  of  the  petition  of  W.  W.  Aldrich,  of  Boyton,  in  the  county  of 
Suffolk,  clerk,  and  surrogate  of  the  archdeaconry  court  of  Suffolk  and  consistorial  court 
of  Norwich,  an  insolvent  debtor,  and  not  being  a  trader  within  the  meaning  of  the 
statutes  now  in  force  relating  to  bankrupts  : 

"  Be  it  remembered  that  the  said  W.  W.  Aldrich,  having  presented  his  petition  for 
protection  from  process  to  this  honorable  court,  and  such  petition  having  been  duly 
filed  in  court,  and  the  said  petitioner  having  duly  appeared  and  been  examined 
touching  his  debts,  estate,  and  effects,  and  it  appearing  to  the  undersigned  judge  of 
the  said  county-court  that  the  said  W.  \V.  Aldrich,  by  virtue  of  the  statutes  in  that 
case  made  and  provided,  is  entitled  to  the  protection  of  his  person  from  being  taken  or 
detained  under  any  process  whatever  in  respect  of  the  several  debts  and  claims  herein- 
[601]-after  mentioned,  a  final  order  is  hereby  made,  to  protect  the  person  of  the  said 
W.  W.  Aldrich  from  being  taken  or  detained  under  any  process  whatever  in  respect 
of  the  several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing 
his  petition  from  t  he  petitioner  to  the  several  persons  named  in  his  schedule  as  creditors, 
or  as  claiming  to  be  creditors  for  the  same  respectively,  or  for  which  such  persons 
shall  have  given  credit  to  the  said  petitioner  before  the  time  of  filing  his  petition,  and 
which  were  not  then  payable,  and  as  to  the  claims  of  all  other  persons  not  known  to 
the  said  petitioner  at  the  time  of  making  this  order,  who  may  be  indorsees  or  holders 
of  any  negotiable  security  set  forth  in  his  said  schedule:  And  it  is  hereby  directed 
that  the  proposal  of  the  said  petitioner  set  forth  in  his  petition,  for  the  payment  of 
his  debts,  be  carried  into  effect  in  the  following  manner,  that  is  to  say,  to  pay  the 
sum  of  sol  per  annum  by  half-yearly  payments  until  the  debts  in  his  schedule  are 
liquidated,  the  first  half-yearly  payment  to  be  made  on  the  1st  day  of  November, 
1862,  and  the  ne\t  payment  on  the  1st  day  of  May  following,  (liven  under  my  hand 
this  16th  day  of  June,   1858.  "JOHN    WORLLEDQE, 

"Judge  of  the  said  county-court." 

And  the   plaintiff  said   that  he   never  at  any  time  consented  or  agreed   to  the  said 
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proposal  of  the  defendant  in  his  said  petition  mentioned,  nor  did  he  the  plaintiff  ever 
at  any  time  agree  or  consent  to  the  making  of  the  said  order  for  carrying  into  effect 
the  said  proposal  of  the  defendant  in  the  manner  therein  mentioned,  or  has  he  ever 
consented  thereto  :  And  the  plaintiff  further  said  that  he  never  has  accepted  or  received 
any  portion  of  the  said  half-yearly  payments,  or  any  sum  or  sums  whatever  towards 
or  in  liquidation  of  the  said  debts  and  causes  of  action  in  the  declara-[602]-tion  men- 
tioned, and  to  which  the  first  plea  is  pleaded,  but  the  same  remain  and  still  are 
wholly  due,  unpaid,  and  unsatisfied. 

To  this  replication  the  defendant  demurred,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  order  set  out,  coupled  with  the  matters  stated  in  the  plea,  is 
a  bar  to  the  causes  of  action  pleaded  to."     Joinder 

And  for  a  second  rejoinder  the  defendant  said  that,  under  and  by  virtue  of  the 
statutes  in  that  behalf,  certain  estate  and  effects  of  the  defendant  became  upon  the 
filing  of  the  said  petition  vested  in  the  registrar  of  the  said  court,  and  applicable  by 
him  according  to  the  said  statutes. 

The  plaintiff  demurred  to  the  second  rejoinder  to  the  first  replication,  the  ground 
of  demurrer  stated  in  the  margin  being,  "that  the  facts  stated  in  the  second  rejoinder 
do  not  make  the  order  mentioned  in  the  first  replication  a  bar  to  the  action." 
Joinder. 

G.  B.  Hughes  (with  whom  was  Grove,  Q.  C),  for  the  plaintiff.  This  is  a  mere 
protection  from  process,  and  not  pleadable  in  bar.  And,  assuming  that  an  order  for 
distribution  by  the  assignees  would  be  pleadable  in  bar,  an  order  for  carrying  a  pro- 
posal into  effect  is  not  As  to  the  first  point,  there  is  authority ;  as  to  the  second, 
there  is  none.  1.  The  first  case  on  the  subject  is  that  of  Toomer  v.  Gingell,  3  C.  B. 
322,  where  this  court  held  that  the  order  under  the  22nd  section  of  the  7  &  8  Vict, 
c.  96,  only  enured  to  protect  the  person  of  the  petitioner,  and  was  not  pleadable  in  bar. 
Then  came  the  case  of  Platel  v.  Bevill,  2  Exch.  508,  where  the  court  of  Exchequer 
held  that  a  final  order  for  protection  under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict, 
c.  96,  not  only  protects  the  person  of  the  insolvent,  but  constitutes  an  absolute  bar  to 
an  action  for  [603]  the  debt  as  to  which  it  is  a  protection,  and  may  be  so  pleaded. 
The  question  came  again  before  this  court  in  Phillips  v.  Pickford,  9  C.  B.  459  :  but 
it  was  decided  upon  another  point,  viz.  that,  to  constitute  a  bar,  the  plea  must  not 
only  shew  that  the  debt  was  contracted  before  the  filing  of  the  petition,  but  also  that 
it  was  inserted  in  the  schedule.  The  court  expressly  abstain  from  binding  themselves 
by  the  authority  of  Platel  v.  Bevill.  Cresswell,  J.,  in  delivering  the  judgment  of  the 
jourt,  says  :  "  The  question  principally  considered  in  that  case  was,  whether  a  final  order 
obtained  under  the  7  A-  8  Vict.  c.  96,  constitutes  an  absolute  bar  to  an  action  for  the 
debts  as  to  which  it  is  a  protection,  or  operates  only  as  a  protection  of  the  person  of 
the  insolvent.  The  court  of  Exchequer  decided  that  it  is  an  absolute  bar :  and,  after 
hearing  a  very  able  argument  on  that  question,  we  are  disposed  to  agree  with  that 
opinion,  but  abstain  from  binding  ourselves  by  a  decision  on  the  point,  inasmuch  as 
it  appears  to  us  that,  assuming  the  final  order  to  be  an  absolute  bar  in  all  cases  where 
it  is  a  protection  at  all,  still  the  plea  is  bad.  In  Platel  v.  Bevill,  the  attention  of  the 
court  does  not  appear  to  have  been  drawn  to  the  limited  operation  of  the  final  order 
made  under  the  7  &  8  Vict.  c.  96,  viz.  that  it  applies  only  to  debts  in  the  schedule, 
and  not  to  all  debts  contracted  before  the  filing  of  the  petition."  There  is  no  authority 
in  the  Queen's  Bench  one  way  or  the  other.  That  the  final  order  was  pleadable  in  bar 
under  the  5  &  6  Vict.  c.  116,  s.  10,  is  clear.  The  question  is,  whether  the  express 
provision  in  that  section  is  to  be  imported  into  the  22nd  section  of  the  7  &  8  Vict, 
c.  96,  the  words  of  which  are, — "  that  the  final  order  to  be  made  under  the  provisions 
of  the  said  act,  as  amended  by  this  act,  shall  protect,  the  person  of  the  petitioner 
from  being  taken  or  detained  under  any  process  what-[604]-ever  in  the  cases  herein- 
after mentioned,  that  is  to  say,  from  all  process  in  respect  of  the  several  debts  and 
sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing  the  petition  from  such 
petitioner  to  the  several  persons  named  in  his  schedule  as  creditors,"  &c.  That 
in  terms  only  purports  to  be  a  protection  to  the  person.  That  the  latter  act  does  in 
some  respects  modify  the  former,  is  clear  from  the  judgment  of  Rolfe,  B.,  in  Platel  v. 
Bevill.  The  5  &  6  Vict.  c.  116,  by  ss.  7  and  9,  vests  all  the  present  and  future  estate 
of  the  petitioner  in  his  assignees,  but  they  only  get  possession  of  it  by  filing  a  claim  : 
whereas,  under  s.  4  of  the  7  &  8  Vict.  c.  96,  the  property  of  the  petitioner  vests  in 
the  assignees  by  virtue  of  their  appointment.     Then  comes  an  important  provision, 
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which  is  not  noticed  in  the  judgment  in  Plaiel  v.  Bevill,  viz.  the  73rd  section,  which 
enacts,  "that,  in  construing  this  act,  the  word  'property'  shall  mean  and  include  all 
the  real  and  personal  estate  and  effects  of  the  petitioner  within  this  realm  and  abroad 
(except  the  wearing  apparel  and  such  other  articles,  of  the  value  in  that  behalf  afore- 
said, as  may  by  this  act  be  excepted  from  the  operation  of  the  said  recited  act  and 
this  act),  and  all  the  future  estate,  right,  title,  interest,  and  trust  of  such  petitioner 
in  or  to  any  real  or  personal  estate  and  effects  within  the  realm  or  abroad  which  such 
petitioner  may  purchase,  or  which  may  revert,  descend,  be  devised,  or  bequeathed,  or 
come  to  him  before  he  shall  have  obtained  such  final  order,  and  all  debts  due  or  to 
be  due  to  such  petitioner  before  he  shall  have  obtained  such  final  order :  "  so  that 
the  assignees  under  the  later  act  have  no  power  to  take  after-acquired  property. 
[Willes,  J.  I  was  under  an  impression  that  that  point  was  settled  by  the  judgment 
in  Plaiel  v.  Bevill.  Kolfe,  B.,  says, — 2  Exch.  519, — "  An  alteration  is  made  in  the 
effect  of  the  assignment  to  the  official  or  creditors'  as-[605]-signee  by  s.  11,  by 
vesting  powers  in  them;  by  s.  17,  vesting  in  them  goods  in  the  apparent  owner- 
ship of  the  insolvent  But,  with  respect  to  property  acquired  after  the  final 
order,  no  alteration  seems  to  have  been  made.  By  the  first  act,  on  the  passing 
of  the  final  order,  all  the  estate,  jmsent  and  future,  of  the  insolvent  vests  in  the 
assignees,  as  under  a  fiat ;  but  then,  by  s.  9,  the  assignees  must  file  a  claim  in 
order  to  take  after-acquired  effects,  and  cannot  take  possession  but  by  an  order  from 
the  commissioner  or  the  court  of  review  :  so  that,  both  sections  being  read  together, 
it  seems  that  the  assignees  take  all  present  property  absolutely,  and  have  a  right  to 
obtain  all  that  is  subsequently  acquired  by  the  insolvent.  This  is  the  only  way  of 
reconciling  these  contradictory  clauses.  The  4th  section,  explained  by  the  7;3rd, 
leaves  no  doubt  on  this  question  under  the  second  act ;  for,  the  appointment  vests  the 
property  of  the  insolvent,  that  is,  all  present  and  future  estate  which  shall  come  to 
him  before  he-  shall  hare  obtained  the  final  order,  leaving  all  subsequently-acquired 
property  to  be  dealt  with  under  the  former  act,  for  the  9th  section  of  that  act  is 
certainly  not  repealed.  In  our  view,  the  rights  of  the  assignees  to  after-acquired 
property  are  the  same  under  both  acts."  Erie,  C.  J.  The  74th  section  of  the  7  &  8 
Vict.  c.  96,  enacts  that  "nothing  herein  contained  shall  be  construed  to  repeal,  affect, 
or  in  any  manner  alter  the  provisions  of  the  said  recited  act  (5  &  6  Vict.  c.  116), 
except  so  far  as  herein  above  expressly  provided,  or  except  so  far  as  the  provisions  of 
the  said  recited  act  may  be  inconsistent  or  at  variance  with  the  provisions  of  this  act." 
Your  argument  has  not  convinced  me  :  and,  if  it  had,  I  should  still  adhere  to  the  decision 
of  the  court  of  Exchequer  in  Plaiel  v.  Bevill,  with  which  this  court  seemed  disposed  to 
agree  in  Phillip.-;  v.  Pickford.]  2.  Then,  assuming  that  an  order  [606]  for  protection 
and  distribution  would,  under  the  7  &  8  Viet.  c.  96,  be  pleadable  in  bar,  is  this  order, 
which  is  not  for  distribution,  but  for  carrying  out  a  proposal  by  the  petitioner  to  pay 
an  annual  sum  in  Liquidation  of  his  debts,  pleadable  in  bar!  That  has  never  yet  been 
decided.  In  Plaiel  v.  Bevill,  it  is  assumed  that  the  final  order  should  be  a  bar,  where 
all  the  property  of  the  petitioner  is  placed  at  the  disposal  of  his  creditors.  But,  under 
an  order  like  this,  if  the  party  should  afterwards  come  into  possession  of  property  to 
any  amount,  there  would  be  no  means  of  making  it  available  to  the  satisfaction  of  his 
debts.  By  the  12th  section  of  the  5  &  <i  Vict.  c.  116,  the  final  order  is  only  to  be 
varied  if  the  commissioner  shall  think  fit,  if  he  sees  reason  to  believe  "that  the 
petitioner  had  not  before  the  making  of  the  order  sought  to  be  rescinded  made  a  full 
disclosure  of  his  estate,  effects,  and  debts,  or  had  since  the  making  of  such  older  not 
given  notice  to  the  assignees  of  any  property  after  acquired  by  him."  In  Miles  \. 
Pope,  5  ('.  1],  294,  where  a  plea  alleging  that  the  defendant  obtained  a  final  order  for 
protection  mid  distribution,  under  the  7  &  8  Viet,  c  96,  was  held  not  to  be  proved  by 
the  production  of  a  mere  order  lor  personal  protection  under  the  28th  section  of  that 
statute,  Maule,  J.,  says:  "The  plea  is  only  to  be  understood  as  an  answer  to  the 

action,  on  the  ground  that  it  sets  up  an  order  that  the  person  of  tin'  pet  it  i r  should 

be  finally  protected,  and  his  estate  distributed.  To  constitute  a  defence,  the  plea 
must  be  understood  to  be  substantially  a  plea  under  the  5  it  6  Vict.  c.  1 1<>,  s.  10.  The 
order  produced  is  not  an  order  for  distribution  at  all,  but  a  mere  order  fur  protecting 

the  person  of  the  petit  inner,  under  8.  28  of  the  7  &  8  Viet.  e.  911,  which   CSnnot    be  set 

up  as  a  bar  to  an  action."  [Erie,  C.  J.  The  9th  section  is  a  distinct  enactment  that 
the  after-acquired  property  [607]  shall  vest  in  the  assignees.     The  hardship  you 

suggest,  therefore,  is  only  imaginary.]     This  being  the  case  of  a  clergyman,  and  there 
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being  no  provision  in  the  5  &  6  Vict.  c.  116,  or  the  7  &  8  Vict.  c.  96,  equivalent  to  the 
55th  section  of  the  1  &  2  Vict.  c.  110(a),  there  are  no  means  of  reaching  his  property  : 
see  Parry  v.  Jones,  ante,  vol.  i.,  p.  339. 

Hannen,  contra,  was  not  called  upon  (l>). 

Erle,  C.  J.  In  this  case  an  order  has  been  made  under  the  7  &  8  Vict.  c.  96,  for 
the  discharge  of  the  insolvent  (the  defendant),  and  for  the  protection  of  his  person 
from  process,  which  strictly  complies  with  all  the  requisitions  of  that  statute.  It  has 
been  solemnly  decided  by  the  court  of  Exchequer  in  Platel  v.  Bevill,  2  [608]  Exch. 
508,  that  a  plea  like  this  is  a  good  plea  in  bar :  and  that  decision  is  in  my  judgment 
entirely  consistent  with  the  statute.  The  10th  section  of  the  5  &  6  Vict.  c.  116, 
expressly  enacts  that,  if  any  suit  or  action  is  brought  against  any  petitioner  for  or  in 
respect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a 
sufficient  plea  in  bar  of  the  said  suit  or  action  that  such  petition  was  duly  presented, 
and  a  final  order  for  protection  and  distribution  made  by  a  commissioner  duly 
authorized,  whereof  the  production  of  the  order  signed  by  the  commissioner,  with 
proof  of  the  handwriting,  shall  be  sufficient  evidence.  The  subsequent  statute, 
7  &  8  Vict.  c.  96,  s.  22,  says  that  the  final  order  shall  be  an  order  for  the  protection 
of  the  person  of  the  petitioner  from  all  process  in  respect  of  the  several  debts  and 
sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing  the  petition  :  and  the 
court  of  Exchequer  decided  it  to  be  a  bar  to  any  action  in  respect  of  any  debt  as  to 
which  the  petition  was  discharged  by  the  act  The  second  is  an  amending  statute, 
and  is  declared  by  s.  74  not  to  alter  the  provisions  of  the  former  act  except  so  far  as 
is  therein  expressly  provided,  or  its  provisions  inconsistent  with  those  of  the  former 
act.  Then,  is  a  final  order  for  protection,  with  a  direction  that  the  petitioner's  pro- 
posal for  the  payment  of  his  debts  be  carried  into  effect  in  a  given  manner,  equally  a 
bar  with  a  final  order  for  protection  and  distribution!  The  main  argument  which 
has  been  urged  by  Mr.  Hughes  is,  that  the  former  ought  not  to  be  a  bar,  because 
there  might  be  after-acquired  property  wThich  might  be  made  available  for  the  liquida- 
tion of  the  debts  of  the  petitioner, — the  party,  for  instance,  might  obtain  his  discharge 
upon  a  proposal  to  pay  801.  a  year  towards  the  liquidation  of  his  debts,  and  he  might 
the  next  day  come  into  property  worth  80001.  a  year.  I  do  not  [609]  affect  to 
interfere  with  the  exercise  of  discretion  by  the  county-court  judge  :  but,  as  I  read  the 
9th  section  of  the  5  &  6  Vict.  c.  116,  there  is  express  power  to  deal  with  after- 
acquired  property  for  the  benefit  of  the  creditors,  if  the  county-court  judge  or  the 
commissioner  shall  think  fit  to  make  an  order.  It  enacts  in  general  terms  "  that  the 
assignees  shall  be  entitled  to  claim  and  demand  from  the  petitioner  at  any  time  after 
the  final  order  any  estate  and  effects  acquired  by  him  after  such  final  order  shall  have 
been  made,  and  all  such  estate  and  effects  shall  be  vested  in  such  assignees,  &c,  and 
they  shall  hold  the  same  in  like  manner  as  they  held  the  estate  and  effects  of  the 
petitioner  transferred  by  force  of  the  final  order  :  provided  that  no  assignee,  &C,  shall 
be  authorized  to  take  possession  of  any  such  after-acquired  estate  and  effects,  &c., 
except  under  an  order  of  a  commissioner,  or  of  the  court  of  review  in  bankruptcy," 
&c.  It  seems  to  me  that  that  is  a  totally  distinct  provision  from  s.  12,  which  enacts 
"that  it  shall  be  lawful  for  any  creditor  or  official  assignee  or  other  assignee,  at  any 
time  after  the  final  order  shall  have  been  made,  to  give  one  month's  notice  to  the 

(a)  Which  enacts  "that  nothing  in  this  act  contained  shall  extend  to  entitle  the 
assignee  or  assignees  of  the  estate  and  effects  of  any  such  prisoner,  being  a  beneficed 
clergyman  or  curate,  to  the  income  of  such  benefice  or  curacy  for  the  purposes  of  this 
act :  Provided  always  that  it  shall  be  lawful  for  such  assignee  or  assignees  to  apply 
for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice,  for  the  payment  of 
the  debts  of  such  prisoner  ;  and  the  order  for  appointing  an  assignee  or  assignees  of 
such  prisoner,  in  pursuance  of  this  act,  shall  be  a  sufficient  warrant  for  the  granting  of 
such  sequestration,  without  any  writ  or  other  proceedings  to  authorize  the  same  ;  and 
such  sequestration  shall  accordingly  be  issued,  as  the  same  might  have  been  issued 
upon  any  writ  of  levari  facias  founded  upon  any  judgment  against  such  prisoner." 

See  the  corresponding  provision  in  the  new  Bankruptcy  and  Insolvent  Act,  24  & 
25  Vict.  c.  134,  s.  135. 

(b)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were  as  follows  : 
— "  That  the  plea  avers  a  final  order  for  protection  and  distribution  made,  and  that 
the  subsequent  pleadings  do  not  shew  that  no  such  final  order  has  been  made." 
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petitioner,  either  by  personal  service,  or,  if  he  cannot  be  found,  by  service  at  the  place 
of  his  residence  mentioned  in  his  notice  of  petition,  that  such  creditor  intends  to  apply 
by  motion  to  the  said  commissioner,  or,  in  case  of  his  death,  resignation,  or  removal, 
to  the  commissioner  appointed  to  succeed  him,  that  the  final  order  be  rescinded  as  far 
as  relates  to  the  protection  of  the  petitioner's  person  from  process,  and  as  far  as  relates 
to  the  effect  of  such  order  in  bar  of  suits  and  actions  ;  and  the  said  commissioner  shall, 
upon  hearing  the  matter  of  such  motion,  and  any  evidence  in  support  of  it,  and  what 
the  petitioner  has  to  allege  against  it,  and  any  evidence  against  it,  and,  upon  examining 
the  petitioner,  if  he  sh;ill  desire  to  be  examined  or  if  the  com-[610]-missioner  shall 
think  fit,  proceed  to  make  such  rescinding  order  as  is  hereinbefore  mentioned,  if  he 
sees  reason  to  believe  that  the  petitioner  had  not  before  the  making  of  the  order 
sought  to  be  rescinded  made  a  full  disclosure  of  his  estate,  effects,  and  debts,  or  had 
since  the  making  of  such  order  not  given  notice  to  the  assignees  of  any  property  after 
acquired  by  him."  That  enables  the  commissioner  or  judge  to  vary  the  final  order, 
where  there  has  been  any  concealment  on  the  part  of  the  petitioner  :  and  it  is  entirely 
distinct  from  the  power  given  by  s.  9  as  to  after-acquired  property,  which  does  not 
authorize  the  commissioner  or  judge  to  vary  the  final  order,  but  enables  him  to  make 
a  subsequent  order  to  enable  the  assignees  to  possess  themselves  of  the  after-acquired 
property.  It  seems  to  me  that  there  is  no  hardship  in  this  :  and  I  think  the  decision 
of  the  court  of  Exchequer  in  Platel  v.  Bevill  fully  applies  to  the  case  before  us. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  I  agree  that  we 
are  bound  by  the  decision  of  the  court  of  Exchequer  in  Platel  v.  bevill,  that  a  good 
plea  in  liar  is  given  by  the  10th  section  of  the  5*6  Vict.  c.  116.  The  second  point 
is  this,  that,  assuming  that  there  is  sufficient  foundation  for  a  plea  in  bar  if  the  case  is 
within  that  section,  the  defendant  cannot  bring  himself  within  it  because  this  is  not 
a  final  order  for  protection  and  distribution,  but  for  protection  only.  This  point  was 
argued  on  two  assumptions,  viz.  that,  where  there  is  an  order  for  carrying  into  effect 
a  proposal  of  the  insolvent,  the  consequence  of  adding  that  is,  that  there  is  no  present 
cession,  and  no  power  to  seize  after-acquired  property.  I  think  that  neither  of  these 
assumptions  is  warranted  by  the  language  of  the  act.  It  must  be  observed  that  the 
form  of  the  final  order  given  in  the  7  &  8  Vict.  c.  96,  [611]  does  not  say  anything 
about  distribution.  There  is  nothing  in  the  act  to  warrant  the  notion  that  that  part 
of  the  order  which  relates  to  the  proposal  of  the  petitioner  is  to  paralize  the  other 
provision.  The  4th  section  of  the  5  &  6  Vict.  c.  116,  enacts  that  the  order  "shall  be 
called  a  final  order,  and  shall  be  for  the  vesting  of  his  estate  and  effects  in  the  assignees, 
or  for  the  carrying  into  effect  such  proposal  as  the  petitioner  shall  have  set  forth  in 
his  petition."  With  respect  to  future  property,  no  doubt,  if  a  special  proposal  has 
been  made  by  the  petitioner,  and  has  been  fairly  carried  out,  that  will  very  much 
guide  the  commissioner  in  the  exercise  of  his  discretion  under  s.  9.  For  these  reasons, 
it  seems  to  me  that  the  order  in  question  is  a  final  order  within  the  10th  section  of 
the  5  &  6  Vict.  e.  116,  and  a  bar  to  this  action. 

Willes,  J.  I  am  of  the  same  opinion.  It  is  quite  unnecessary  to  compare  the 
language  of  the  two  statutes,  after  the  very  elaborate  judgment  of  Baron  Kolfc  in 
I'luh  /  v.  Pi  rill.  It  is  clear  that,  under  the  7  &  8  Vict.  c.  96,  the  final  order  co?istitutes 
an  absolute  bar  to  the  actions  in  respect  of  which  it  is  a  protection  Having  decided 
to  follow  tli.it  case,  -which  I  do  as  much  from  opinion  as  because  it  is  the  decision  of 
a  court  nt  co-ordinate  jurisdiction, — it  is  unnecessary  to  say  more.  The  10th  section 
of  the  6  &  6  Vict.  c.  116,  enacts,  that,  "if  any  suit  or  action  is  brought  against  any 
petitioner  for  or  in  respect  of  any  debt  contracted  before  the  date  of  filing  his  petition, 
it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit  or  action,  that  such  petition  was 
duly  presented,  and  a  final  order  for  pvtection  ami  distribution  made  by  a  commissioner 
duly  authorized."  That  is  now  changed,  the  22nd  section  of  the  7  &  *  Vict.  c.  96, 
enacting   that  "the   final   order  to   lie   made   under  the   provisions   of   the   [612]   5   & 

6  Vict.  e.  116,  as  amended  by  this  act,  shall  protect  the  person  of  the  petitioner  from 
being  taken  in  detained  under  any  process  whatever"  in  the  eases  thereinafter 
mentioned  ;  "and  such  final  order  shall  he  in  the  form  specified  in  Schedule  A.,  No.  .'5." 
The  form  there  given  is  "to  protect  the  person  of  the  petitioner  from  being  taken  oi 
detained  under  any  process  whatever  in  respect  of  the  several  ilelits  and  sums  ol 
money  due  or  claimed  to  be  due  at  the  time  of  filing  his  petition  from  the  said 
petitioner  to  the  several  persons  named  in  his  schedule  as  creditors  or  as  claiming  to 
be  creditors  for  the  same  respectively,"  At.  and  then  it  proceeds, — "And  it  is  hereby 
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directed  that  the  proposal  of  the  said  petitioner  set  forth  in  his  petition,  for  the  pay- 
ment of  his  debts,  be  carried  into  effect  in  the  following  manner,  that  is  to  say,'  &c. 
It  is  only  necessary  to  refer  to  s  4  of  the  5  &  6  Vict.  c.  116,  to  see  what  order  the 
commissioner  is  authorized  to  make:  it  is  thus  described, — "which  order  shall  be 
called  a  final  order,  and  shall  be  for  the  protection  of  tlie  person  of  the  petitioner  from  all 
process,  and  for  the  vesting  of  his  estate  ami  effids  in  the  assignees,  or  for  the  carrying  into 
effect  such  proposal  as  the  petitioner  shall  have  set  forth  in  his  petition."  When  such  an 
order  had  been  made,  I  should  have  thought  that  sufficient.  It  has  been  strongly 
urged  upon  us,  that  there  is  a  great  hardship  on  the  creditors  that  the  insolvent 
should  be  discharged  when  he  gives  up  nothing  which  can  be  made  available  for 
distribution  amongst  his  creditors.  But  the  same  sort  of  hardship  was  strongly 
insisted  upon  in  a  case  of  Laurie  v.  BendaU,  12  Q.  B.  634,  not  very  long  after  the 
statute  was  passed.  But  Patteson,  J.,  said:  "There  is  nothing  in  the  laiitniajie  of 
the  act  to  make  it  requisite  m  every  instance  that  the  insolvent  should  have  property. 
An  assignment  of  property  is  no  necessary  part  of  the  pro-[613]-ceedings,  because, 
under  this  act,  the  estate,  if  there  be  any,  vests  in  the  assignee  on  the  passing  of  the 
final  order."  It  is  clear  that  the  assignment  of  property  is  no  necessary  part  of  the 
proceedings.  The  7th  section  of  the  5  &  6  Vict.  c.  116,  vests  in  the  assignees,  from 
the  passing  of  the  final  order,  the  whole  estate  of  the  petitioner,  present  and  future, 
as  well  real  as  personal,  without  any  deed  or  conveyance.  For  what  purpose  does  it 
vest  in  them  1  Necessarily  as  trustees  either  for  the  insolvent  or  his  creditors.  It  is 
hardly  necessary  to  say  for  which.  The  legislature  provides  for  the  case  of  there 
being  present  property  of  the  petitioner,  aud  also  (by  s.  9)  for  future  property. 
That  section  enacts  "  that  the  said  assignees  shall  be  entitled  to  claim  and  demand 
from  the  said  petitioner,  at  any  time  after  the  said  fiual  order,  any  estate  and  effects 
acquired  by  him  at  any  time  after  such  order  shall  have  been  made ;  and  all  such 
estate  and  effects,  of  what  kind  soever  and  wheresoever  situate,  shall  be  absolutely 
vested  in  such  assignees  upon  their  filing  a  copy  of  their  claim,  served  upon  the 
petitioner  personally,  or  by  leaving  it  at  the  place  of  residence  mentioned  in  his  notice 
of  petition,  and  they  shall  hold  the  same  in  like  manner  as  they  held  the  estate  and 
effects  of  the  petitioner  transferred  by  force  of  the  final  order,  as  hereinbefore  pro- 
vided." The  legislature  has  provided  for  the  case  of  there  being  property  presently 
to  pass,  and  also  for  the  acquirement  of  future  property  by  the  assignees  under  s.  9. 
I  apprehend  the  best  way  of  ascertaining  the  meaning  of  the  9th  section  is,  to  see 
what  were  the  corresponding  provisions  of  the  former  insolvent  acts.  Turning  to  the 
1  it  2  Vict.  c.  110,  Ave  find  a  series  of  sections  for  dealing  with  future  property.  Thus, 
by  s.  87,  the  insolvent  was  required  before  adjudication  to  execute  a  warrant  of 
attorney  to  confess  judgment  for  the  amount  of  the  [614]  debts  stated  in  the  schedule, 
upon  which  the  court  was  to  be  at  liberty  to  permit  execution  to  be  taken  out  when 
it  should  be  made  to  appear  to  its  satisfaction  that  he  was  of  ability  to  pay  such  debts, 
or  any  part  thereof,  or  that  he  was  dead  leaving  assets  for  that  purpose.  And  by 
s.  88,  it  was  provided  that,  where  the  insolvent  should  after  his  discharge  become 
entitled  to  property  which  could  not  be  taken  in  execution,  the  assignees  might  apply 
to  the  court  for  relief,  and  the  court  might  order  the  prisoner  to  be  remanded  to 
custody  until  he  transferred  such  property.  So,  by  s.  89,  as  to  stock  in  the  public 
funds,  &c.  It  seems  to  me  that  it  was  clearly  intended  in  s.  9  to  provide  shortly  for 
what  was  provided  for  by  these  and  other  enactments.  It  is  said  that  s.  9  does  not 
apply  to  an  ecclesiastical  benefice,  which  can  only  be  got  at  by  sequestration.  That 
may  be  :  there  is  no  provision  in  either  the  5  &  6  Vict.  c.  116,  or  the  7  &  8  Vict. 
c.  96,  equivalent  to  the  55th  section  of  the  1  &  2  Vict.  c.  110  (a).  All  that  that  comes 
to  is,  that  there  is  a  class  of  cases  to  which  the  9th  section  does  not  apply.  Parry  v. 
Jones,  ante,  vol.  i.,  p.  339,  seems  to  be  an  authority  for  that.  If  a  creditor  obtains  a 
judgment  which  is  valid  at  the  time  of  the  final  order,  and  upon  which  a  writ  of  seques- 
traria  facias  has  been  issued,  such  writ,  it  seems,  cannot  be  set  aside.  All  that  can 
be  said,  however,  is  that  this  is  a  casus  omissus  in  s.  9. 

Keating,  J.  I  am  of  the  same  opinion.  If  Mr.  Hughes  could  have  sustained  the 
position  which  he  assumed,  viz.  that  after-acquired  property  could  not  be  got  at 
under  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  he  would  have  introduced  a  very 
formidable  difficulty.     He  founds  his  argument  on  this,  that  the  12th  [615]  section 

(a)  Ante,  p.  607. 
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is  confined  only  to  two  cases,  viz.  where  the  petitioner  has  failed  at  the  time  of  his 
petition  to  make  a  full  disclosure  of  his  estate  and  effects,  or  where  he  has  omitted  to 
give  notice  to  the  assignees  of  any  property  after  acquired  by  him  ;  and  that  the 
commissioner  has  no  power  to  deal  with  after-acquired  property  in  any  other  cases. 
But  it  seems  to  me  that  the  12th  section  applies  to  the  state  of  things  existing  at  the 
time  the  final  order  is  obtained,  and  that  the  9th  section  applies,  not  to  the  varying 
of  the  order  which  has  been  already  made,  but  gives  the  commissioner  jurisdiction 
to  deal  with  after-acquired  property  by  means  of  a  subsequent  order.  Under  these 
circumstances,  I  feel  no  difficulty  whatever  in  holding  that  the  final  order  under  the 
7  &  8  Vict.  c.  96,  is  not  the  less  pleadable  in  bar  because  it  contains,  besides  the  order 
for  the  protection  of  the  person  of  the  petitioner  from  process,  the  adoption  of  the 
proposal  made  by  him  on  riling  his  petition.  There  must  therefore  be  judgment  for 
the  defendant. 

Judgment  for  the  defendant. 

[616]    Garrard  and  Another  v.  Guibilei.    Jan.  11th,  1862. 

[Affirmed  in  Exchequer  Chamber,  13  C.  B.  N.  S.  832.] 

In  an  action  against  baron  for  goods  sold  to  the  feme, — it  is  not  competent  to  the 
judge  to  amend  the  record  at  the  trial  by  adding  the  feme  as  a  defendant,  and  an 
allegation  that  the  goods  were  sold  to  her  dum  sola.  The  222nd  section  of  the 
Common  Law  Procedure  Act,  1852,  was  not  intended  to  apply  to  the  joinder  of 
parties,  already  provided  for  by  ss.  35-39. 

This  was  an  action  brought  by  the  plaintiffs,  silversmiths  and  jewellers  in  London, 
to  recover  the  sum  of  331.  13s.  6d.  for  goods  supplied  by  the  plaintiffs  to  the  defen- 
dant's wife,  Lady  Sophia  Guibilei,  before  her  marriage  with  the  defendant. 

The  declaration  was  in  the  ordinary  indebitatus  form,  for  goods  sold  to  the  defen- 
dant.    The  particulars  of  demand  indorsed  on  the  writ  were  as  follows  : — 

"  1855. 

June  22.     Repairing  gold  hunting-watch ;  new  second  hand    .      £ 
Mew  shaft  to  marble  vase    .... 
28.     A  set  of  carbuncle  and  diamond  studs 
1856. 
July  16.     A  set  of  lapis  studs  .  .... 

A  gold  signet-ring,  with  blood-stone 
Engraving  '  Lelah  '  on  ditto 
Aug.    6.     Tongue  to  sapphire  brooch  .... 
Dec.     8.     New  gold    setting    to  emerald,   single  stone,   and 

re-setting  .  .  .  .  .  12     0 

1857. 
July  20.     Set  of  enamel  studs  with  opals  and  diamonds 

Set  of  light  blue  enamel  studs  with  pearl  centres 
Aug.    8.     Set  of  green  enamel  studs  with  pearl  centres 
Registering  and  postage 


The  defendant  served  a  notice  to  admit  in  the  action,  requiring  the  plaintiffs  to 
admit  his  certificate  of  marriage  with  Lady  Sophia  Guibelei,  dated  May  22nd,  1861. 

[617]  At  the  trial  before  Keating,  J.,  at  the  sittings  in  Middlesex  after  last 
Trinity  Term,  the  plaintiffs  proved  the  sale  of  jewellery  to  Lady  Sophia  Guibilei  before 
her  marriage,  to  the  value  of  331.  13s.  (id.,  and  ber  subsequent  marriage  to  the 
defendant. 

The  defendant's  counsel  objected  to  the  non-joinder  of  the  wife  as  a  co-defendant) 
and  the  variance  between  the  declaration  and  the  evidence,  and  submitted  that  the 
judge  hid  no  power  to  cure  the  defects  by  amendment. 

The  Learned  judge  allowed  an  amendment  by  joining  the  wife  as  a  defendant  in 

the  action,  and  also  an   amendment   in   the  declaration    by  alleging  goods  sold  to  the 
defendant's  wife  before  tho  marriage. 

C.  P.  XX.— 30* 
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A  verdict  was  taken  for  the  plaintiffs  for  the  amount  claimed,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
learned  judge  had  no  power  to  amend. 

K.  E.  Turner  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  ground  that  the  defendant's  wife  was  not  a  party  to  the  action,  and 
that  the  judge  had  not  the  power  to  amend  the  record.  He  submitted  that  neither 
the  36th,  37th,  or  39th  sections  of  the  Common  Law  Procedure  Act,  1852,  applied  to 
the  non-joinder  of  a  defendant;  and  that  the  222nd  section,  which  was  mainly  relied 
on  by  the  plaintiffs  at  the  trial,  had  no  application  to  a  case  of  misjoinder  or  non- 
joinder of  parties, — citing  Wtckens  v.  Steel,  ante,  vol.  ii.,  p.  488.  He  further  submitted 
that  this  was  an  attempt  to  join  the  real  defendant,  against  whom  the  writ  was  not 
issued,  and  as  against  whom,  if  she  survived  her  husband,  the  remedy  would 
survive.  [Williams,  J.  It  is  rather  a  case  of  variance.  The  goods  were  never  sold 
to  the  husband.] 

[618]  Needham  now  shewed  cause.  Assuming  that  the  special  provisions  of  the 
Common  Law  Procedure  Act,  1852,  as  to  misjoinder  or  nonjoinder  of  parties,  do  not 
apply  to  a  case  like  the  present,  it  is  submitted  that  the  222nd  section  (a)1  gives  ample 
power  to  make  any  amendment  which  may  be  necessary  to  determine  the  controversy 
between  the  parties.  [Willes,  J.  In  Blake  v.  Bone,  7  Jurist,  N.  S.  1306,  the  judge 
at  nisi  prius,  in  an  action  of  ejectment  by  the  mortgagee  of  trust  property,  amended 
the  record  by  adding  the  names  of  the  trustees  as  claimants  :  and  the  court  of 
Exchequer  held  that  he  was  justified  by  s.  222  in  so  doing.]  No  inconvenience  or 
injustice  could  result  from  allowing  such  an  amendment,  seeing  that  the  husband 
defends  for  his  wife  even  where  she  is  joined  for  conformity  :  and  it  is  for  the  judge 
at  the  trial,  looking  at  the  record,  and  at  the  evidence,  to  say  what  is  "  the  real  question 
in  controversy  between  the  parties," — Wilkin  v.  Reed,  15  C.  B.  192.  Such  an  amend- 
ment was  within  the  discretion  of  the  judge  even  before  the  Common  Law  Procedure 
Act.  Thus,  in  Morton  v.  The  Inhabitants  of  Stamford,  1  C.  &  M  773,  where  the  plaintiff, 
by  mistake,  had  proceeded  against  the  inhabitants  of  the  hundred  instead  of  the  borough 
[619]  of  S.,  in  an  action  for  damage  by  rioters  under  the  7  &  8  G.  4,  c.  31,  the  court 
of  Exchequer  amended  the  writ  and  subsequent  proceedings  by  striking  out  the  word 
"hundred,"  and  substituting  the  word  "borough,"  the  time  for  bringing  a  fresh  action 
having  expired.  Bayley,  B.,  there  says:  "This  is  an  action  brought  in  substance 
against  the  inhabitants  of  .Stamford  The  plaintiff  says  that  he  has  been  injured,  and 
that  they  are  liable  to  him  for  the  damage.  The  act  of  parliament  gives  him,  as 
he  supposes,  a  remedy.  He  has  attempted  to  sue  the  proper  persons,  so  as  to 
raise  the  question  whether  he  has  a  remedy  under  the  act  of  parliament.  He  has, 
however,  mistaken  the  name  of  the  district  or  place.  It  appears  to  me  that  we 
should  be  doing  injustice,  if  we  were  to  allow  him  to  be  concluded  by  such  a  mistake. 
If  the  record  were  to  go  uncorrected  to  trial,  justice  would  be  defeated  merely  because 
the  advisers  of  the  plaintiff  have  been  guilty  of  a  slip.  There  are  instances,  even  in 
the  case  of  penal  actions,  where  the  courts  have  allowed  amendments,  and  have 
given  as  their  reason  for  such  amendments  that  the  parties  would  be  too  late  if 
the  amendments  were  not  allowed.  Plaintiffs'  names  have  been  added  and  changed 
repeatedly  ;  and,  since  the  late  bankrupt  act,  we  have  had  several  recent  instances 
where  the  names  of  the  official  assignees  of  bankrupts  have  been  added,  to  prevent 
a  failure  of  justice."  [Willes,  J.  The  subject  was  very  much  discussed  in  this  court 
in  Taylor  v.  Best,  14  C.  B.  487  (a)2.  I  should  have  thought  it  mattered  little  whether  the 
party  sought  to  be  added  was  a  plaintiff  or  a  defendant.]  The  terms  of  the  222nd 
section  are  as  wide  as  can  be  :  and  the  mere  fact  that  certain  prior  clauses  have  been 
specially  directed  to  the  adding  or  striking  out  of  parties,  does  not  prevent  reliance 

(a)1  Which  enacts  that  "  it  shall  be  lawful  for  the  superior  courts  of  common  law 
and  every  judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes,  whether  there  is  anything  in 
writing  to  amend  by  or  not,  and  whether  the  defect  or  error  be  that  of  the  party 
applying  to  amend  or  not ;  and  all  such  amendments  may  be  made  with  or  without 
costs,  and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties,  shall  be  so  made." 

(u)'2  And  see  Johnson  v.  Goslett,  18  C.  B.  728. 
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being  placed  upon  [620]  that  general  provision, — more  especially  as  those  sections 
deal  only  with  non-joinder  or  mis-joinder  of  plaintiffs,  the  legislature  perhaps  inten- 
tionally leaving  the  non-joinder  of  a  defendant  to  be  dealt  with  under  the  general 
power  conferred  by  s.  22^.  The  case  of  Blake  v.  Done  seems  to  embrace  this  case. 
That  was  an  action  of  ejectment  brought  in  the  name  of  the  cestui  que  trust  only.  At 
the  trial,  an  application  was  made  to  amend  by  adding  the  names  of  the  trustees  as 
claimants.  The  judge  allowed  it,  and  the  court  held  that  he  had  done  right.  It  was 
urged  there  that  the  222nd  section  did  not  apply  to  the  joinder  of  parties. 
Pollock,  C.  B.,  there  says :  "  I  am  not  prepared  to  say  that  the  earlier  clause  justifies 
the  amendment :  but  I  am  quite  satisfied  that  the  222nd  section  is  quite  sufficient. 
Technically  it  amounts  to  this, — whatever  amendments  are  required,  either  in  the 
names  of  the  parties  or  otherwise,  may  be  made  (a).  The  object  is  to  bring  the  real 
question  before  the  court;  and  the  judge  at  nisi  prius  is  at  liberty  to  make  the 
necessary  alterations."  Channell,  B.,  says  :  "  I  will  assume  that  the  35th  section  does 
not  give  this  power ;  but  the  222nd  section  does  not  apply  to  any  particular  form  of 
action.  I  think  it  was  intended  to  enlarge  and  increase  the  powers  previously  given  : 
it  must  be  read  along  with  the  35th  section,  which  especially  applies  to  the  joinder  of 
parties  ;  and,  if  the  222nd  section  was  intended  to  increase  and  enlarge  the  powers  of 
the  court  in  that  respect,  the  exercise  of  the  power  in  this  instance  being  as  salutary 
as  any  that  can  be  imagined,  I  am  justified  in  saying  that  the  power  exists  under  the 
act."  And  Bramwell,  B.,  says :  "  When  we  read  the  222nd  section,  the  intention 
appears  to  be,  that  [621]  whatever  special  power  of  amendment  was  not  previously 
given,  by  inadvertence  or  otherwise,  should  be  given  thereby  ;  and  it  may  be  that 
there  is  a  general  power  of  amendment  by  adding  plaintiffs,  although  there  is  a  special 
power  of  adding  plaintiffs,  and  therefore  it  is  not  inconsistent  that  a  general  power 
of  amendment  should  exist.  Therefore,  if  s.  35  does  not  apply,  we  can  have  recourse 
to  s.  222,  and  in  doing  so  we  are  not  acting  contrary  to  the  sections  named,  for  the 
sections  may  be  read  together." 

Markby,  in  support  of  the  rule.  The  fair  inference  from  the  earlier  sections, — 
which  define  the  amendments  which  are  to  be  allowed  in  the  cases  there  dealt  with, 
— is,  that  there  is  no  power  of  amendment  in  a  case  like  this  :  and  there  are  mani- 
festly good  reasons  why  there  should  not  be.  [Williams,  J.  If  a  defendant  is  added, 
he  has  had  no  notice  of  the  previous  proceedings.  The  legislature  seems  to  have 
assumed  that  a  man  might  not  like  to  be  made  a  defendant  in  a  suit  at  the  time  of 
trial,  and  therefore  did  not  provide  for  the  case  of  adding  a  defendant  without  his 
consent.  The  question  is  whether  it  makes  any  difference  that  the  person  sought  to 
be  added  is  the  wife,  who  is  in  the  power  of  her  husband?]  The  very  next  section 
(s.  40)  deals  with  the  case  of  husband  and  wife.  If  the  legislature  had  intended  to 
make  the  wife's  an  exceptional  case,  they  would  have  provided  for  it.  Many  attempts 
have  been  made  to  bring  cases  within  s.  222,  where  the  provisions  of  the  earlier 
sections  fell  short :  but  in  no  case  has  a  defendant  been  allowed  to  be  added.  Horton 
v.  The  Inhabitants  of  Stamford,  1  C.  &  M.  773,  was  a  mere  case  of  misnomer.  The 
same  parties,  substantially,  remained  on  the  writ  as  before  the  amendment.  In  Robsort 
v.  Doyle,  3  Ellis  >V'  B.  396,  the  court  expressly  say  that  [622]  "s.  222  clearly  has  no 
application  to  a  case  of  mis-joinder  :  "and  Crompton,  J.,  in  the  course  of  the  argument, 
observes  that,  "  if  s.  222  were  thus  to  override  the  earlier  sections,  the  conditions 
annexed  to  the  amendment,  in  s.  .".7,  could  not  be  secured."  In  Wickens  V.  Steel,  ante, 
vol.  ii.,  p.  'lsti,  which  was  also  a  case  of  misjoinder  of  parties,  Cockburn,  0,  J.,  like- 
wise held  that  s.  222  has  no  application  to  joinder  of  parties.  With  regard  to  Blake 
v.  Done,  that  was  a  case  of  ejectment,  which  stands  mi  different  grounds,  [Williams,  J. 
Ejectment  is  left  under  the  equitable  jurisdiction  of  the  court.  The  221st  section 
enacts  that  "the  several  courts  and  the  judges  thereof  respectively  shall  and  may 
exercise  over  the  proceedings  the  like  jurisdiction  as  heretofore  exercised  in  tin1  act  urn 
of  ejectment,  so  as  to  ensure  a  trial  of  the  title,  and  of  actual  ouster,  when  necessary, 
only,  and  for  all  other  purposes  for  which  such  jurisdiction  may  at  present  be  exer 
cised;  and  the  provisions  of  all  statutes  not  inconsistent  with  the  provisions  of  this 
act,  and  which  may  be  applicable  to  the  altered  mode  ol  proceeding,  shall  remain  in 
force  and  be  applied  thereto.''    It  is  unnecessary,  therefore,  to  say  whether  the  earlier 

(a)  This  is  qualified  by  the  observations  of  the  same  learned  judge  in  giving  judg- 
ment in  this  ease  iii  I  he  court  of  error.      Vide  post. 
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sections  did  or  did  not  apply  to  ejectment]  It  is  said  that  no  hardship  could  result 
from  the  course  here  pursued.  But,  the  wife  beiug  joined,  if  her  husband  died,  the 
judgment  would  survive  as  against  the  wife  ;  and,  if  she  died,  as  against  her  personal 
representative.  [Williams,  J.  The  amendment  gives  the  plaintiffs  that  which  they 
never  sought  to  obtain  by  their  writ,  viz.  a  judgment  against  the  wife.] 

Erle,  C.  J.  This  rule  seeks  to  set  aside  a  verdict  found  for  the  plaintiff,  and  to 
enter  a  nonsuit,  on  the  ground  that  the  amendment  made  at  the  trial  was  one  which 
is  not  authorized  by  law.  I  am  of  opinion  that  [623]  the  rule  should  be  made 
absolute.  The  action  is  brought  by  the  plaintiffs  for  the  price  of  goods  alleged  to 
have  been  sold  and  delivered  to  the  defendant.  It  turned  out  at  the  trial  that  no 
goods  were  in  point  of  fact  sold  to  the  defendant ;  but  that  the  goods  in  question 
were  sold  to  the  defendant's  wife  before  her  intermarriage  with  the  defendant :  and 
therefore  it  was  clear  that  the  plaintiffs  must  be  nonsuited,  unless  the  record  was 
amendable  and  amended  by  making  the  wife  a  party  to  it.  The  amendment  was 
therefore  applied  for,  and  granted.  Was  that  amendment  properly  made  ?  It  is 
admitted  that  the  earlier  sections  of  the  Common  Law  Procedure  Act,  1852,  relating 
to  misjoinder  or  nonjoinder  of  parties,  do  not  confer  this  power :  but  it  is  said  that 
the  case  falls  within  the  222nd  section,  which  enacts  in  general  terms  that  "all  such 
amendments  as  may  be  necessary  for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  "  shall  be  made.  It  is  contended 
by  Mr.  Needham  that  the  amendment  here  made,  by  making  the  wife  a  party  to  the 
suit,  was  necessary  for  the  purpose  of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties,  and  that  no  injustice  will  be  done  thereby.  It  is 
true  that  no  injustice  will  be  done  if  both  husband  and  wife  continue  alive  until  the 
plaintiffs  have  obtained  the  fruits  of  their  judgment.  But,  suppose  the  husband  shall 
die,  this  hardship  would  be  imposed  on  the  wife,  viz.  that  a  judgment  upon  the 
amended  record  would  be  operative  against  her.  That  is  a  possible  hardship  to  which 
I  think  she  ought  not  to  be  exposed.  Moreover,  if  this  amendment  be  allowable 
under  s.  222,  it  may  be  made  at  any  time, — after  trial  and  verdict.  But,  surely  the 
legislature  never  could  have  intended  to  place  a  new  defendant  upon  the  record  at  the 
trial,  to  be  at  that  late  stage  brought  into  a  condition  of  [624]  liability,  without  any 
notice,  and  without  consent.  In  any  other  case  than  that  of  husband  and  wife,  it 
would  obviously  be  a  most  glaring  injustice.  There  are  several  sections,  beginning 
with  s.  34-  and  ending  with  s.  39,  which  are  addressed  specifically  to  joinder  of  parties. 
It  would  seem  as  if  the  legislature  in  that  part  of  the  statute  were  considering  what 
powers  they  should  confer  upon  the  court  or  judge  as  to  the  putting  on  and  striking 
parties  off  the  record.  I  think  it  is  manifest  that  these  sections  provide  for  all  the 
cases  as  to  joinder,  with  the  exception  of  the  action  of  ejectment,  which  stands  upon 
its  own  peculiar  grounds.  Then  section  40  contains  a  special  provision  as  to  the 
joinder  of  claims  by  husband  and  wife.  I  think  there  is  great  force  in  the  argument 
which  was  founded  upon  that  section.  The  court  of  Queen's  Bench  in  the  case  of 
Robson  v.  Doyle,  3  Ellis  &  B.  396,  and  this  court  in  ll'ickens  v.  Steel,  ante,  vol.  ii., 
p.  488,  seem  to  have  considered  that  the  222nd  section  does  not  apply  to  the  adding 
or  removing  of  parties  from  the  record.  And,  as  to  the  case  of  Blake  v.  Done,  7  Jurist, 
N.  S.  1306,  the  proper  answer  was  given  to  that  during  the  argument,  viz.,  that  it 
was  an  action  of  ejectment,  which  is  so  far  the  creature  of  the  court  that  they  might 
always  mould  the  proceedings  so  as  to  ensure  the  trial  of  the  real  title.  As  to  the 
case  of  Horton  v.  Tin'  Inhabitants  of  Stamford,  1  C.  &  M.  773,  the  answer  was  given  by 
Mr.  Markby  :  that  was  in  truth  a  mere  case  of  misnomer :  the  plaintiff  had  a  claim 
against  the  district ;  he  sued  the  hundred,  and  the  inhabitants  of  the  borough,  who 
were  the  real  parties  to  the  suit,  appeared  :  the  amendment  consisted  in  setting  right 
the  mere  mistake  in  the  name  of  the  district.  But  it  is  far  beyond  the  principle  on 
which  amendments  are  allowed,  to  bring  into  the  suit  at  the  trial  one  whom  the 
plaintiff  at  the  time  of  the  commencement  of  the  action  [625]  never  thought  of  charging. 
I  would  be  extremely  willing  to  sustain  this  amendment,  if  I  could  think  it  at  all 
justifiable.  But  I  cannot  come  to  any  other  conclusion  than  that  it  is  a  case  which 
is  not  within  the  intention  of  the  legislature,  and  would  form  a  bad  precedent.  The 
rule  must  be  absolute,  to  enter  a  nonsuit. 

Williams,  J.  I  am  of  the  same  opinion.  If  this  amendment  were  upheld,  the 
effect  would  be  to  turn  this  into  an  action  against  the  wife,  against  whom  the  plaintiff's 
did  not  by  their  writ  seek  a  judgment.     Not  to  rely  upon  the  argument,  that,  to  say 
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that,  because  the  present  case  is  not  included  in  any  of  the  special  clauses  of  the 
Common  Law  Procedure  Act  as  to  joinder  of  parties,  recourse  may  be  had  to  the 
general  section,  would  render  the  special  clauses  superfluous, — an  argument  which, 
nevertheless,  I  consider  to  be  entitled  to  much  weight, — it  is  enough  to  say  that  the 
222nd  section  was  not  intended  to  warrant  an  amendment  which  would  enable  a 
plaintiff  to  get  a  judgment  which  he  never  contemplated  when  he  commenced  his 
action.  It  would  not,  in  truth,  be  making  an  amendment  in  the  actum,  but  giving 
the  plaintiff  a  new  one. 

WlLLES,  J.  I  am  of  the  same  opinion.  A  husband  is  not  liable  to  be  sued, 
simpliciter,  for  debts  contracted  by  his  wife  before  marriage:  he  is  only  joined  for 
conformity.  The  present  action,  therefore,  was  substantially  misconceived.  I  cannot 
help  thinking,  looking  at  the  parties  and  at  the  pleadings,  that  the  real  contest 
between  the  parties  was  intended  to  be  whether  the  defendant  was  or  was  not  liable 
alone :  and  I  own  I  should  have  entertained  considerable  doubt  whether  that  was  a 
case  for  the  exercise  of  the  power  conferred  by  the  latter  words  of  the  222nd  section 
of  the  [626]  Common  Law  Procedure  Act.  But  I  think,  for  other  reasons,  this  rule 
ought  to  be  made  absolute.  I  can  quite  understand  the  propriety  of  amending  by 
adding  a  trustee,  in  ejectment,  because  there  the  real  question  is  whether  the  person 
who  sues  has  a  right  to  the  possession  of  the  land,  and  it  is  immaterial  to  the  defen- 
dant whether  the  legal  right  is  in  him  or  in  another  as  trustee  for  him  ;  and  the  221st 
section  retains  the  power  which  the  court  always  had  of  dealing  equitably  with  the 
proceedings  in  ejectment,  by  adding  a  demise,  and  so  on.  Another  serious  objection 
to  this  amendment  exists.  The  court  has  only  jurisdiction  by  reason  of  the  writ,  and 
that  must  be  against  the  person  who  is  to  be  brought  before  the  court  by  the  process. 
The  Common  Law  Procedure  Act,  1852,  did  not  mean  to  interfere  with  that  general 
principle.  The  38th  section  deals  with  the  case  of  one  debtor  pleading  the  non-joinder 
of  one  who  ought  to  have  been  joined  as  a  co-defendant ;  and  there  power  is  given  to 
the  plaintiff,  without  any  order,  to  amend  the  writ  and  declaration  by  adding  the 
name  of  the  person  named  in  the  plea  as  a  co-contractor,  serving  the  amended  writ 
upon  the  person  so  named,  and  proceeding  against  him  as  if  the  date  of  the  amend- 
ment was  the  date  of  the  commencement  of  the  action, — the  party  so  joined  being  of 
course  at  liberty  to  plead  to  the  action.  The  35th  section,  which  authorizes  the  addition 
of  a  plaintiff,  requires  the  consent  of  the  party,  either  in  person  or  by  writing  under' 
his  hand,  to  his  being  so  joined.  There  is  good  reason  why  a  similar  provision  is  not 
made  in  the  case  of  a  defendant ;  for,  there  is  little  probability  of  a  party  consenting 
to  be  put  upon  the  record  as  a  defendant.  It  would  be  contrary  to  principle,  however, 
to  make  a  man  a  defendant  against  his  will  and  without  serving  him  with  any  process. 
The  adding  of  a  plaintiff  is  not  so  onerous  a  thing  as  the  adding  a  [627]  defendant ; 
yet  there  the  legislature  have  taken  care  that  no  undue  advantage  shall  be  obtained 
and  no  injustice  done.  It  is  a  golden  rule  of  law  that  no  person  shall  be  injuriously 
affected  by  the  act  of  another,  unless  he  has  ratified  or  assented  to  it.  We  are  here 
called  upon  to  say  that  this  lady  shall  be  put  in  a  situation  in  which  she  may  suffer 
detriment,  but  can  gain  nothing,  and  that  without  her  consent,  and  without  any 
express  provision  of  the  legislature  to  warrant  it.  If  the  legislature  had  meant  that 
this  should  be  done,  they  would  undoubtedly  have  said  so  in  plain  terms,  and  would 
not  have  left  it  to  loose  and  uncertain  inference  and  conjecture.  Then,  can  it  make 
any  difference  that  here  the  party  sought  to  be  added  is  the  wife  of  tho  defendant  .' 
I  am  (jf  opinion  that  it  cannot.  I  am  clearly  of  opinion  that  the  amendment  was 
wrong.  I  am,  however,  glad  it  was  made  at  the  time,  inasmuch  as  it  was  very  desir- 
able that  the  matter  should  be  put  in  a  train  to  prevent  further  litigation.  The 
result  is  that  a  nonsuit  must  be  entered. 

KEATING,  J.  I  entirely  agree  with  the  rest  of  the  court  in  thinking  that  this 
amendment  was  improperly  made.  The  earlier  sections  do  not  warrant  it:  and 
s.  222  clearly  was  not  intended  to  provide  for  an  amendment  by  adding  a  party, 
whether  plaintiff  or  defendant.  Tin1  only  possible  doubt  that  could  be  suggested 
arises  from  the  peculiar  relation  of  these  parties  as  husband  and  wife.  Hut,  for  the 
reasons  already  given,  I  am  satisfied  that  the  222nd  section  does  not  give  tho  COUrl 
power  to  add  the  name  of  the  wife. 

Eule  absolute  accordingly  («). 

(a)  Affirmed  in  the  Exchequer  Chamber,  Hilary  Vacation,  I8i>2.  Vide  post. 
[13  C.  B.  N.  S.  832.) 
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[628]     Payey  v.  Pemberton.     Jan.  23rd,  1862. 

[S.  C.  8  Jur.  N.  S.  891.] 

In  an  action  for  an  alleged  libel,  the  court  allowed  the  defendant  to  inspect  and  take 
far-simile  copies,  "by  photograph  or  otherwise,"  of  the  documents  referred  to  in 
the  declaration. 

This  was  an  action  for  a  series  of  libels  on  the  plaintiff,  contained  in  certain  letters 
alleged  to  have  been  written  by  the  defendant. 

Bovill,  Q.  C,  on  a  former  day  in  this  term,  on  the  part  of  the  defendant, — upon 
an  affidavit  by  him  positively  and  unequivocally  denying  that  he  was  the  author  of 
the  alleged  libels, — obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
defendant,  his  attorney  and  witnesses,  should  not  respectively  be  at  liberty  to  inspect 
and  take  fac-simile  copies,  by  photograph  or  otherwise,  of  the  several  letters  and 
envelopes  referred  to  in  the  declaration.  He  submitted  that  the  whole  importance 
of  the  documents  depended  upon  the  precise  form  of  them,  and  that  copies  in  the 
ordinary  way  would  lie  useless.  He  stated  that  photographs  had  been  taken  in 
Hughes  v.  Lady  lhu<>rhn>,  and  that  the  case  could  not  have  been  satisfactorily  tried 
without  them. 

Honyman  now  shewed  cause.  He  submitted  that,  if  the  court  allowed  the  defen- 
dant to  take  copies  as  prayed  by  this  rule,  they  would  at  all  events  do  as  Crompton,  J., 
did  in  the  case  referred  to,  viz.  impose  upon  the  defendant  as  a  condition  that  he 
should  furnish  the  plaintiff  with  a  list  of  the  persons  he  intended  to  bring  to  inspect 
the  documents, — which  he  stated  to  be  a  reasonable  and  a  well-known  and  recognized 
condition, — for  that  otherwise  the  defendant  might  bring  twenty  persons  to  inspect 
the  documents,  and  only  call  one  of  them  at  the  trial  ;  or,  if  photographs  were  taken, 
might  shew  them  to  any  number  of  persons,  and  so  altogether  evade  the  rule. 

[629]  Box  ill,  Q.  C,  and  Garth,  in  support  of  the  rule.  The  only  object  of  the 
defendant  is,  to  obtain  accurate  copies  of  the  alleged  libels.  The  defendant  will  gain 
no  undue  advantage  from  it,  nor  will  the  plaintiff  sustain  any  prejudice. 

Erle,  C.  J.  It  seems  to  me  that,  by  granting  this  application,  we  shall  be 
furthering  the  interests  of  truth  and  justice  :  and  I  cannot  see  any  possible  prejudice 
that  can  arise  to  the  plaintiff. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  must  say  1  am  totally  unaware  of  the 
existence  of  any  such  rule  as  that  suggested  by  Mr.  Honyman.  It  is  not  usual  to  call 
upon  a  party  to  give  notice  of  the  witnesses  he  intends  to  call.  The  only  excepted 
case  that  I  am  aware  of  is  that  of  high  treason.  It  may,  for  aught  I  know,  be  fraught 
with  great  disadvantage  to  the  administration  of  justice  to  introduce  such  a  practice. 

Williams,  J.,  and  Keating,  J.,  concurred. 

Honyman  asked  for  costs. 

Erle,  C.  J.  It  is  my  invariable  practice  to  make  the  party  seeking  the  inspection 
to  bear  the  costs  of  it. 

WiLLES,  J.     The  costs  of  the  rule  will  be  costs  in  the  cause. 

Erle,  C.  J.     And  the  costs  of  the  inspection  plaintiff's  costs  in  any  event. 

The  rule  was  drawn  up  as  follows, — "  That  the  defendant,  his  attorney  and 
witnesses  respectively,  be  at  liberty  to  inspect  and  take  fac-[630]-simile  copies  by 
photograph  or  otherwise  of  the  several  letters  and  envelopes  referred  to  in  the  declara- 
tion ;  that  the  costs  of  and  occasioned  by  this  application  to  the  court  do  abide  the 
event  of  this  cause  ;  and  that  the  plaintiff's  costs  of  and  occasioned  by  the  said  inspec- 
tion and  copies  be  his  costs  in  the  cause  in  any  event." 

I!e  Arabella  Woodman.     .Tan.  16th,  1862. 

The  court  refused  to  allow  a  certificate  of  acknowledgment  taken  in  Ontario,  under 
the  3  &  4  W.  4,  c.  74,  to  be  tiled,  where  the  affidavit  of  verification  purported  to 
be  sworn  before  "  J.  S.,  an  attorney  of  the  supreme  court."  The  affidavit  must  be  sworn 
before  a  magistrate,  and  his  authority  to  ail  minister  oaths  certified  by  a  notary  public. 

Prentice  moved  that  the  proper  officer  under  the  3  &  4  W.  4,  c.  74,  might  be 
directed  to  receive  and  tile  the  certificate  of  an  acknowledgment  taken  under  a  special 
commission  at  a  village  in  the  county  of  Ontario  called  Oshawa.  The  affidavit  of 
verification  was  sworn  before  one  John  Smith,  who  described  himself  as  an  attorney 
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of  the  supreme  court.  There  was  no  notarial  certificate,  nor  any  affidavit  of  circum- 
stances to  excuse  the  absence  of  it.  But  there  was  an  affidavit  that  Mr.  Smith  was 
a  person  duly  qualified  to  take  affidavits  in  the  district.  It  was  submitted,  that, 
inasmuch  as  the  requiring  the  affidavit  to  be  sworn  before  a  magistrate  was  a  mere 
rule  of  practice,  it  was  competent  to  the  court  to  dispense  with  its  observance.  In  re 
Daly,  5  C.  B.  128,  was  referred  to,  where,  in  the  case  of  an  acknowledgment  taken  in 
a  remote  part  of  India,  the  court,  in  lieu  of  a  notarial  certificate,  received  the  certificate 
of  the  major-general  in  command  of  the  district,  upon  production  of  an  affidavit  stating 
his  rank  and  verifying  his  handwriting. 

Kki.e,  C.  J.  In  a  recent  case  of  In  re  Anne  Smith,  [631]  ante,  vol.  x.,  p.  344,  we 
held  a  similar  objection  to  he  fatal.  There,  the  affidavit  verifying  the  taking  of  an 
acknowledgment  at  Wellington  in  New  Zealand,  purported  to  be  sworn  before  "John 
King,  a  solicitor  of  the  supreme  court  of  Wellington,  and  a  commissioner  for  taking 
affidavits  there,"  and  we  felt  bound  to  reject  it.  The  practice  requires  the  affidavit 
to  be  sworn  before  a  magistrate,  and  fortified  by  a  notarial  certificate. 

The  rest  of  the  court  concurring, 

Prentice  took  nothing. 

Eicke  v.  Jones.     Jan.  24th,  1862. 

[S.  C.  8  Jur.  N.  S.  843.] 

To  a  declaration  for  the  price  of  certain  volunteers'  uniforms,  the  defendant  pleaded 
that  the  contract  was  corruptly  entered  into  (in  violation  of  the  49  G.  3,  c.  126),  with 
intent  that  the  defendant  might  have  a  certain  military  commission  :— Held,  that 
the  plea  disclosed  no  illegality  within  the  statute. 

The  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  on  the  29th  of 
September,  i860,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  clothe  twenty  volunteers  of  the  southern  division  of  the  40th  Middlesex  rifle 
volunteers  with  uniforms,  the  defendant  promised  to  pay  for  the  said  uniforms  at  the 
rate  of  31.  15s.  per  man,  within  three  months  from  the  day  and  year  aforesaid  :  Aver- 
ment, that  the  plaintiff  did  within  a  reasonable  time  after  the  said  promise  clothe  twenty 
volunteers  of  the  southern  division  of  the  40th  Middlesex  rifle  volunteers  with  uniforms, 
and  did  all  things  necessary  on  his  part  to  entitle  him  to  be  paid  for  the  same  by  the 
defendant  at  the  rate  aforesaid,  and  that  the  time  for  the  defendant  to  pay  for  the 
said  uniforms  had  elapsed  ;  yet  the  defendant  had  not  paid  for  the  same,  and  the  [632] 
price  of  the  said  uniforms  still  remained  wholly  due  and  unpaid  to  the  plaintiff. 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the  plaintiff  for 
work  and  materials,  for  goods  sold  atid  delivered,  and  for  money  due  upon  accounts 
stated. 

Sixth  plea, — that  the  defendant  made  the  promise  in  the  first  count  mentioned, 
and  the  agreements  by  which  the  debts  in  the  second  count  mentioned  were  contracted, 
to  the  intent  hereafter  mentioned,  and  the  plaintiff  corruptly,  and  against,  the  form  of 
the  statute  (49  G.  3,  c.  126)  in  such  case  made  ami  provided,  took  the  said  contract 
and  made  the  said  agreements  to  the  intent  that  the  defendant  might  have  a  certain 
military  commission. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the  plea 
being,  "that  it  is  not  illegal  to  supply  the  defendant  with  volunteers'  uniforms,  with 
intent  that  he  might  obtain  a  commission."    Joinder. 

li.  Clarke,  in  support  of  the  demurrer,  was  stopped  by  the  court  (a). 

Bristow,  contra  (J).  The  plea  is  good  and  an  answer  [633]  to  the  declaration. 
The  contract  is  void  by  the  5  &  6  E.  6,  c.  16,  and  49  <:.  3,  c.  126.     It  must  be  taken 

(a)  The  points  marked  for  argument  on  the  pari  ol  the  plaintiff  were.  :  — 
"  1.  That  it  is  not  illegal  for  the  plaintiff  to  supply  the  defendant  with  volunteers' 
uniforms  with  the  intent  thai  tin'  de.fendanl   inHil  obtain  a  commission  : 

"  2.  That  t  he  statute  l'.»  < l.  3,  c.  126,  referred  to  in  the  sixth  plea,  is  inapplicable  i 
"3.  Thai,  ii  being  conceded  thai  the  military  commission  referred  to  in  the  sixth 

plea  was  a  commission  in  a  volunteer  corps,  such  a  e mission  is  not  within  the  words 

of  the  act  or  the  mischief  sought  to  bo  thereby  corrected." 

(li)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : 
"That  the  plea  alleges  a  contract  illegal  according  to  the  statute  referred  to,  and 
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upon  this  record,  that  the  plaintiff  entered  into  the  agreement  stated  in  the  plea  for 
the  corrupt  purpose  therein  mentioned. 

Erle,  C.  J.  I  can  discover  no  corruption  here  to  bring  the  case  within  the  statute. 
To  constitute  the  offence,  the  contract  must  be  connected  directly  or  indirectly  with 
the  person  capable  of  furthering  the  application  for  the  office. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 

[634]     Howlett  v.  Tarte.     Jan.  31st,  1862. 

The  discretion  of  the  court  or  a  judge  as  to  allowing  or  withholding  costs,  under  the 
15  &  16  Vict.  c.  54,  s.  4,  is  to  be  exercised  with  reference  to  the  propriety  of  bringing 
the  action  in  the  superior  court  at  the  time  it  is  brought,  and  not  with  reference  to 
the  complications  which  may  be  introduced  by  the  acuteness  of  the  special  pleader. 

This  was  an  action  brought  to  recover  the  sum  of  111.  5s.  for  a  year  and  a  half's 
rent  of  a  piece  of  land  at  Putney,  in  the  county  of  Surrey,  under  an  agreement  dated 
the  29th  of  September,  1853,  whereby,  amongst  other  things,  the  defendant  agreed 
to  pay  the  plaintiff  annually  the  sum  of  71.  10s.,  and  the  plaintiff  agreed  to  grant  him 
a  lease  of  the  said  piece  of  land  as  soon  as  he  should  have  erected  thereon  a  certain 
messuage,  as  described  in  the  said  agreement. 

The  declaration  contained  two  counts,  the  first  founded  upon  the  agreement,  the 
second  for  use  and  occupation.  The  defendant  pleaded, — first,  never  indebted, — 
secondly,  that  his  tenancy  had  before  the  plaintiff's  cause  of  action  accrued  resolved 
itself  into  a  tenancy  from  year  to  year,  and  had  then  been  put  an  end  to  by  the 
defendant  by  a  notice  to  quit.  To  the  second  plea  the  plaintiff  replied  specially  an 
estoppel  by  reason  of  the  defendant  having  omitted  to  raise  that  defence  in  a  former 
action  upon  the  same  agreement.  The  defendant  demurred  to  that  replication,  and 
upon  the  argument  of  the  demurrer  obtained  judgment, — vide  ante,  vol.  x.,  p.  813. 

The  issue  of  fact  was  tried  before  the  secondary  of  London  on  the  12th  of  July 
last,  when  it  was  submitted  on  the  part  of  the  defendant  that  the  agreement  was  void 
under  the  8  &  9  Vict.  c.  106,  s.  3,  as  professing  to  create  a  demise  and  not  being  a  deed. 
The  secondary,  inclining  to  this  view,  directed  the  jury  accordingly,  and  they  found 
for  the  defendant  on  the  first  issue, — leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  for  111.  5s.,  if  the  court  should  be  of  opinion  that  the  deed 
was  not  void  under  [635]  the  statute.  A  rule  nisi  was  accordingly  obtained  in 
Michaelmas  Term  last,  which  was  afterwards  made  absolute,  to  enter  a  verdict  for  the 
plaintiff  on  the  first  issue  as  to  the  first  count  for  111.  5s.,  and  for  the  defendant  on 
the  same  issue  as  to  the  second  count. 

Dowdeswell,  for  the  plaintiff,  now  moved  for  a  rule  to  authorize  the  master  to  tax 
the  plaintiff's  costs,  under  the  15  &  16  Vict.  c.  54,  s.  4  («).  He  submitted  that  the 
action  and  the  defence  were  of  such  a  nature  as  to  justify  the  plaintiff  in  suing  in  the 
superior  court  for  the  purpose  of  establishing  the  validity  of  the  agreement.  [Willes,  J. 
The  question  in  issue  involved  a  great  deal  more  than  the  amount  of  the  rent  in 
question.] 

T.  J.  Clark  shewed  cause  in  the  first  instance.  The  question  to  be  tried  was  a 
mere  question  of  fact, — whether  or  not  a  new  agreement  had  been  substituted  for  the 
old  one.     At  the  date  of  the  issuing  of  the  writ,  the  matter  in  dispute  was  perfectly 

brings  the  case  within  the  statute  :  That,  for  the  purposes  of  the  argument,  it  is  not 
conceded  that  the  commission  was  to  be  in  a  volunteer  corps  :  That,  if  it  were  so  con- 
ceded, the  court  would  be  at  a  loss  how  to  deal  with  the  question,  as  the  constitution 
of  the  supposed  volunteer  corps  is  not  stated  on  the  record  :  That,  if  the  plaintiff 
contends  that  some  volunteer  corps  was  meant,  and  that  a  commission  in  that  corps  is 
not  a  military  commission  within  the  meaning  of  the  statute,  he  should  have  taken 
issue,  and  not  demurred  :  and  that,  even  if  the  court  could  see  that  a  volunteer  corps 
not  within  the  statute  was  meant,  they  might  and  ought  to  hold  the  contract  void  as 
contrary  to  public  policy,  and  treat  the  statute  as  evidence  of  the  requirements  of 
public  policy,  and  to  a  great  extent  as  merely  declaratory  of  the  common  law  ;  but  no 
such  question  is  open  to  the  court  on  this  record." 

(a)  The  application  had  already  been  made  to  Byles,  J.,  at  Chambers  ;  but  he 
referred  the  matter  to  the  court. 
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simple.  The  defendant  is  not  to  be  mulcted  in  the  costs  of  a  trial  in  the  superior 
court  because  the  plaintiff  has  thought  fit,  by  putting  a  very  ingenious  replication 
upon  the  record,  to  introduce  an  unnecessary  complication  into  the  cause  (h). 

Erle,  C.  J.  I  quite  agree  with  Mr.  Clark,  that  our  discretion  as  to  the  allowing 
or  withholding  costs  is  to  be  exercised  with  reference  to  the  consideration  whether  at 
the  time  of  the  commencement  of  the  action  it  was  [636]  one  that  was  fit  to  be  brought 
in  the  superior  court.  The  question  here  was  certainly  one  of  great  importance  to 
the  plaintiff,  viz.  whether  the  defendant  was  to  get  rid  of  the  liability  under  a  build- 
ing agreement  which  was  to  enure  for  ninety  years.  1  do  not  know  any  case  which 
would  require  more  knowledge  of  the  law  to  determine  rightly  than  the  question 
raised  here.  It  seems  to  me  that  the  case  was  one  which  was  eminently  fit  for  the 
judgment  of  a  superior  court. 

The  rest  of  the  court  concurred. 

Clark.  As  he  was  sent  to  the  court  by  the  learned  judge,  the  defendant  ought 
not  to  be  charged  with  the  costs  of  this  rule. 

Erle,  C.  J.  The  ordinary  rule  is  that  the  costs  of  such  a  motion  should  be  costs 
in  the  cause  ;  and  I  see  nothing  to  make  this  case  an  exception. 

Rule  accordingly. 

[637]     Henry  Caswell,  Appellant;  Samuel  Cook,  Respondent.    Jan.  27th,  1862. 

The  13th  section  of  the  Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14) 
enacts  that,  "  after  the  market  place  is  open  for  public  use,  every  person  other  than 
a  licensed  hawker  who  shall  sell  or  expose  for  sale  in  any  place  within  the  pre- 
scribed limits,  except  in  his  own  dwelling-place  or  shop,  any  articles  in  respect  of 
which  tolls  are  by  the  special  act  authorized  to  be  taken  in  the  market,"  shall  forfeit 
40s. — The  38th  section  of  the  Wolverhampton  Improvement  Act,  1853  (16  & 
17  Vict.  c.  xxviii.),  enacts  that  "the  local  board  and  their  lessees  may  from  time 
to  time  demand  and  take  from  any  person  occupying  or  using  any  shop,  stall,  stand, 
bench,  or  ground  space  in  any  market-place  for  the  time  being  under  the  manage- 
ment of  the  local  board,  and  used  as  a  general  market,  such  tolls  as  the  local  board 
or  their  lessees  from  time  to  time  appoint,  not  exceeding  the  several  tolls  specified 
in  the  schedule  A.  to  the  act  annexed  :  "  and  the  schedule  in  terms  imposed  the 
"toll"  on  the  occupier  of  "every  shop,  stall,  or  ground  space"  in  the  market,  and 
not  upon  the  commodities  sold  or  exposed  for  sale  there : — Held  that  a  person  who 
sold  fruit  and  fish  (which  are  marketable  articles)  from  door  to  door  within  the 
prescribed  limits,  did  not  thereby  become  liable  to  the  penalty  imposed  by  the  13th 
section  of  the  general  act : — And  that  the  "  prescribed  limits  "  meant  the  limits  to 
which  the  local  act  applied,  viz.  the  boundaries  of  the  borough. 

The  following  case  was  stated  for  the  opinion  of  this  court,  pursuant  to  the  20  iV 
21  Vict.  c.  43:— 

At  a  petty  sessions  of  the  peace  holden  in  and  for  the  borough  of  Wolverhampton, 
on  the  20th  of  August,  1861,  before  us,  the  undersigned,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough,  .Samuel  Cook  (the  above-named  respondent) 
was  charged  on  two  informations  laid  by  Henry  Caswell  (the  above-named  appellant), 
as  the  lessee  of  the  markets  and  market-hall  in  the  said  borough,  the  first  of  which 
was  in  substance  as  follows: — That,  on  the  31st  of  July,  1861,  at  the  said  borough, 
after  the  market-place  was  opened  fur  public  use  in  the  said  borough,  he  the  said 
Samuel  Cook  (not  being  a  licensed  hawker)  did  sell  or  expose  for  sale  in  a  street  in 
the  said  borough,  and  not  in  his  own  dwelling  place  or  shop,  certain  articles,  to  wit, 
fruit  and  shrimps,  in  respect  of  which  tolls  are  authorized  to  be  taken  in  the  said 
market,  contrary  to  the  statute  in  such  case  made  and  provided,  And  the  BOOOnd 
information  was  that,  on  the  1st  of  August,  1861,  at  the  said  borough,  after  the 
market-place  was  open  for  public  use  in  the  said  borough,  he  the  said  Samuel  Cook 
(not  being  a  licensed  hawker)  did  sell  or  expose  for  sale  in  Pount-[638]-ney  Street, 
in  the  said  borough,  and  not-  in  his  own  dwelling  place  or  shop,  certain  articles,  to  wit, 
herrings,  in  respect  of  which  tolls  an;  authorized  to  he  taken  in  the  said  market, 
contrary  to  the  statute  in  such  case  made  and  provided. 

(b)  See  Dwnskm  v.  Pateram,  ante,  vol,  h.,  p.  459  ;  vol.  v.,  pp.  26?   279. 
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The  complainant  relied  upon  the  provisions  of  the  following  statutes, — "The 
Wolverhampton  Improvement  Act,  1853  (16  &  17  Vict.  c.  xxviii.),"  and  Schedule  A. 
referred  to  in  the  act. 

Section  3  enacts  that  this  act  shall  for  all  purposes  be  in  force  and  have  effect 
within  the  municipal  borough  of  Wolverhampton.  Section  5,  that  the  local  board 
shall  mean,  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Wolverhampton, 
in  their  capacity  of  the  local  board  of  health  for  the  borough.  Section  2S,  that  the 
Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  shall  be  incorporated  with 
this  act.  And  section  29,  that,  whereas  the  local  board  were  then  in  the  possession 
of  the  new  market-house  under  an  agreement  with  the  proprietors  thereof,  the  said 
new  market-house,  with  the  franchises,  rights,  members,  and  appurtenances  thereof, 
should  be,  after  the  execution  of  the  deed  thereinafter  referred  to  (which  deed  has 
since  been  duly  executed,  as  admitted  by  both  parties  to  this  case),  transferred  to  and 
vested  in  the  local  board  of  health.  Section  38,  that,  from  and  after  the  commence- 
ment of  this  act,  the  local  board  and  their  lessees  may  from  time  to  time  demand  and 
take  from  any  person  occupying  or  using  any  shop,  stall,  bench,  or  ground  space  in 
any  market-place  for  the  time  being  under  the  management  of  the  local  board  and 
used  as  a  general  market,  such  tolls  as  the  local  board  or  their  lessees  from  time  to 
time  appoint,  not  exceeding  the  several  tolls  specified  in  Schedule  A.  to  this  act.  The 
50th  section  authorizes  the  local  board  to  demise  and  let  the  market  and  market-places. 

[639]  The  "General  Market"  consists  of  the  market-hall,  where  articles  are  sold 
by  retail,  and  of  the  wholesale  market  held,  during  certain  hours  on  Wednesdays  and 
Saturdays,  in  streets  immediately  adjoining  the  market-hall. 

The  schedule  A.  referred  to  in  the  foregoing  act  is  headed  "  General  Market  Tolls." 
From  the  occupier  of  every  stall  raised  above  the  ground  for  the  sale  of  vegetables, 
fruit, fish,  game,  poultry,  china,  glass,  earthenware,  baskets,  hardware,  or  other  com- 
modities, articles,  or  things,  according  to  the  size  or  dimensions  of  such  stall,  namely, 
for  each  lineal  foot  of  frontage  thereof, — 

If  let  by  the  year,  a  yearly  sum  not  exceeding  11.  15s. 

If  let  by  the  week,  any  weekly  sum  not  exceeding  9d. 

If  otherwise  taken,  for  every  market-day  or  other  day,  any  daily  sum  not 
exceeding  4Jd. 

Stand*  or  Benches. 

From  the  occupier  of  every  stand  or  bench,  according  to  the  size  or  dimensions  of 
the  same,  namely,  for  each  superficial  square  foot  or  fractional  part  of  a  superficial 
square  foot  thereof, — 

If  taken  by  the  year,  any  yearly  sum  not  exceeding  5s. 

By  the  week,  any  weekly  sum  not  exceeding  6d. 

If  otherwise  taken,  for  each  market-day  or  other  day  in  the  week,  any  daily  sum 
not  exceeding  2d. 

Ground  Space. 

From  the  occupier  of  each  compartment  or  space  on  the  surface  of  the  ground, 
according  to  the  size  and  dimensions  of  the  same,  natnely,  for  each  superficial  square 
foot  thereof, — 

If  taken  by  the  year,  any  yearly  sum  not  exceeding  3s. 

By  the  week,  any  weekly  sum  not  exceeding  3d. 

[640]  If  otherwise  taken,  for  each  market-day  or  other  day  in  the  week,  any  daily 
sum  not  exceeding  Id. 

The  appellant  produced  the  appointed  table  of  tolls  dated  25th  July,  1860,  a  copy 
of  which  accompanied  and  was  to  be  read  as  part  of  the  case. 

He  also  relied  upon  the  Markets  and  Fairs  Clauses  Act,  1847,  s.  13,  which  enacts, 
"  That,  after  the  market-place  is  opened  for  public  use,  every  person  other  than  a 
licensed  hawker  who  shall  sell  or  expose  for  sale  in  any  place  within  the  prescribed 
limits,  except  in  his  own  dwelling-place  or  shop,  any  articles  in  respect  of  which  tolls 
are  by  the  special  act  authorized  to  be  taken  in  the  market,  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  40s." 

The  facts  as  laid  in  the  respective  informations  were  to  the  following  extent 
admitted  by  the  respondent,  viz.  that,  on  the  31st  of  July,  and  the  1st  of  August, 
1861,  at  the  borough  of  Wolverhampton,  after  the  market-place  was  opened  for  public 
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use,  he,  not  being  a  licensed  hawker,  did  sell  or  expose  for  sale  in  Pountney  Street, 
within  the  prescribed  limits  of  the  Wolverhampton  Improvement  Act,  1853,  and  not 
in  his  own  dwelling-place  or  shop,  certain  articles,  to  wit,  fruit,  shrimps,  and  herrings. 
It  was  also  admitted  by  him  that  the  12th  section  of  the  Markets  and  Fairs  Clauses 
Act,  1*47,  had  been  complied  with  ;  that  tolls  had  been  appointed  and  published  in 
accordance  with  the  38th  section  of  the  Wolverhampton  Improvement  Act,  1853; 
that  the  appellant  was  the  lessee  of  the  market-place  and  tolls  under  the  local  board  ; 
and  that  he  had  issued  notice  to  the  public,  notifying  that  every  person  selling  goods 
on  which  toll  was  payable,  except  in  his  own  dwelling-house  or  shop,  would  be  liable 
to  a  penalty  of  40s.,  which  the  respondent  admitted  he  had  seen. 

Upon  the  above  state  of  facts,  it  was  contended  by  the  appellant  that  the  respon- 
dent had  incurred  two  [641]  penalties  of  40s.  each,  for  selling  in  the  street  articles, 
to  wit,  fruit  and  fish,  in  respect  of  which  toll  is  authorized  to  be  taken  in  the  market  ; 
and,  although  parties  pay  toll  in  the  form  of  an  occupation  payment  for  a  stall,  stand, 
bench,  or  so  many  superficial  square  feet  of  land,  that  this  ought  to  be  looked  upon 
as  a  toll  upon  the  articles  sold  ;  and  that,  as  a  matter  of  convenience  and  simplicity, 
it  is  the  best  and  fairest  mode  of  assessing  such  toll.  In  support  of  his  view  of  the 
case,  he  quoted  The  Ilandaff  and  Canton  District  Market  Company,  App.,  L<ni<l<>»,  Rasp., 
ante,  vol.  viii.,  p.  515.  He  further  contended  that  all  fruit  and  fish  sold  or  exposed 
for  sale  within  the  borough  was  liable  to  toll,  unless  the  same  was  sold  in  the  seller's 
dwelling-place  or  shop,  and  that  the  respondent  might  easily  have  avoided  any  penalty 
by  selling  his  commodities  in  the  market,  where  there  is  sufficient  space  unoccupied, 
and  not  in  the  street :  and  one  of  the  appellant's  witnesses  stated  that  the  respondent 
might  also  have  avoided  a  penalty  by  first  going  to  the  market  lessee  and  paying  a 
small  toll  before  going  from  house  to  house,  or  selling  in  the  street. 

On  the  part  of  the  respondent,  it  was  alleged  that,  from  time  immemorial,  the 
inhabitants  of  Wolverhampton  had  been  used  to  sell  and  deliver  from  house  to  house 
vegetables,  fruit,  and  fish,  to  persons  residing  within  the  limits  of  the  borough,  although 
prior  to  the  Wolverhampton  Improvement  Act,  1853,  there  had  been  a  weekly  market 
held  under  a  charter  granted  by  King  Henry  the  3rd,  at  which  payments  were  demanded 
and  taken  from  parties  for  stallages  in  the  market-place  when  using  or  selling  at  such 
stalls  fruit,  fish,  or  vegetables,  but  no  toll  had  ever  been  imposed  in  respect  of  each 
article  sold  ;  that  the  appellant  was  now  attempting  to  create  a  monopoly,  and  compel 
all  parties  to  come  to  his  market,  whether  it  suited  their  [642]  convenience  or  not ; 
and  that  a  great  hardship  would  be  inflicted  upon  the  poorer  classes,  who  he  conceived 
had  a  right  to  buy  or  sell  articles  of  food  without  going  to  the  appellant's  market. 

The  respondent  also  contended  that  not  one  single  article  which  had  been  sold  or 
offered  for  sale  by  him  was  subject  to  a  toll  under  the  schedule  or  list  of  tolls,  as  the 
clause  did  not  impose  tolls  upon  either  fruit,  fish,  or  vegetables,  but  was  simply  a 
stallage  or  rental  for  the  use  of  any  stall,  bench,  or  land  occupied  by  parties  resorting 
to  the  market :  and  he  quoted  the  38th,  46th,  47th,  and  48th  sections  of  the  Wolver- 
hampton Improvement  Act,  1853,  as  carrying  out  the  intention  that  there  should  be 
a  stallage  payment,  and  not  a  payment  upon  any  particular  article. 

The  ease  being  one  of  great  importance  so  far  as  respects  the  rights  and  freedom 
of  traders  and  the  public  on  the  one  part,  and  the  rights  and  privilege's  of  the  local 
board  and  the  market  lessee  on  the  other  part,  we  gave  the  same  a  full  and  careful 
consideration,  and  adjudicated  against  the  appellant  on  the.  following  grounds, 

First.  We  find,  and  it  was  proved  before  us  that,  from  time  immemorial,  prior  to 
the  Wolverhampton  Improvement  Act,  1853,  parties  had  been  in  the  constant  habit 
of  selling  fruit,  vegetables,  and  fish  in  the  streets  within  the  limits  of  the  said  act, 
without  being  interfered  with  by  the  owners  of  the  market-tolls  ;  but,  whether  they 
had  a  legal  right  so  to  act  or  not,  we  had  no  evidence  before  us,  and  we  cannot 
determine : 

Secondly.  We  find,  on  reference  to  the  Hawkers'  Act,  50  G.  3,  c.  41,  s.  23,  that 
persons  selling  fruit  and   fish   are   exempted   from   taking  out  a  hawker's  licence ;  and 

therefore  it  was  unnecessary  for  the  respondent  to  take  out  such   licenci the  bud 

position  that  it  might  [643]  bring  him  within  the  exemption  mentioned  in  the  l.'ith 

section  of  the  Markets  and  Fairs  Clauses  Act,   1847  : 

Thirdly.  We  were  of  opinion  that  toll  and  stallages  are  different  things  ;  and  thai, 
unless  a  person  occupies  a  shop,  stall,  bench,  compartment,  or  space  of  ground  hi  the 
appellant's  market,  he  is  not  liable  to  pay  any  toll  : 
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Fourthly.  We  do  not  find  there  is  any  fixed  sum  for  a  basket,  parcel,  or  quantity 
of  fruit,  fish,  or  vegetables,  named  in  the  schedule  to  the  Wolverhampton  Improve- 
ment Act,  1853,  or  the  appointed  printed  table  of  tolls  produced  to  us,  which  we 
find  is  different  from  tables  in  other  markets  established  under  the  provisions  of  the 
markets  and  Fairs  Clauses  Act,  1847,  as  they  generally  name  a  toll  upon  each  basket, 
parcel,  or  quantity,  or  exempt  fruit  and  fish  from  toll : 

Fifthly.  We  do  not  find  that  there  is  any  clause  in  the  Wolverhampton  Improve- 
ment Act,  to  prohibit  parties  from  crying  or  exposing  fish  or  fruit  for  sale,  or  from 
selling  the  same  from  door  to  door  within  the  limits  of  the  act,  without  first  going 
to  the  market  and  paying  a  toll  or  stallage  thereon  ;  or,  supposing  a  trader  should 
require  a  stall,  bench,  or  space  of  ground,  he  can  insist  upon  the  local  board  or  lessee 
of  the  market  finding  him  this  accommodation. 

Whereupon  the  complainant  (the  appellant  in  this  case)  being  dissatisfied  with  our 
decision,  he  has,  pursuant  to  the  provisions  of  the  statute  in  that  behalf,  given  us 
notice  that  our  determination  is  erroneous  in  point  of  law,  and  required  us  to  state  a 
case  setting  forth  the  facts  and  the  grounds  of  our  determination  for  the  opinion  of 
this  court ;  and  he  has  also  entered  into  a  recognizance  within  the  prescribed  time 
and  on  the  usual  terms,  before  us,  conditioned  to  prosecute  his  appeal. 

And  hereupon  the  judgment  of  the  court  of  Com-[644]-mon  Pleas  is  respectfully 
required  whether  we  the  said  justices  were  correct  in  point  of  law  in  our  adjudication 
as  aforesaid,  and  what  shall  be  done  in  the  premises. 

Welsby,  for  the  appellant  (a).  Two  questions  substantially  are  reserved  for  the 
opinion  of  the  court, — first,  whether,  as  the  articles  sold  by  the  respondent  did  not 
require  the  seller  to  possess  a  hawker's  licence,  he  was  exempted  from  the  operation 
of  the  Markets  and  Fairs  Clauses  Act,  1847, — secondly,  what  is  the  meaning  of  the 
word  "  toll  "  in  the  local  act. 

1.  The  13th  section  of  the  general  act  is  express:  "After  the  market-place  is 
opened  for  public  use,  every  person  other  than  a  licensed  hawker  who  shall  sell  or 
expose  for  sale  in  any  place  within  the  prescribed  limits,  except  in  his  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which  tolls  are  by  the  special  act  authorized 
to  be  taken  in  the  market,  shall  for  every  such  offence  be  liable  to  a  penalty  not 
ex-[645]-eeeding  40s."  The  respondent  is  a  person  "other  than  a  licensed  hawker." 
It  is  true  that  the  articles  he  sold, — fruit  and  fish, — are  such  as  do  not  require  a 
hawker's  licence  :  but  still  the  party  comes  within  the  very  words  of  the  section. 

2.  Then,  what  is  meant  by  the  word  "  toll."  Is  it  to  be  confined  to  toll  strictissimi 
juris,  or  does  it  extend  to  "toll"  in  the  larger  sense  in  which  the  word  is  constantly 
used  in  these  acts  of  parliament  ?  The  whole  purview  of  the  act  shews  that  the  word 
is  used  in  its  largest  and  most  comprehensive  sense.  Thus,  the  38th  section  enacts 
that,  "from  and  after  the  commencement  of  this  act,  the  local  board  and  their  lessees 
ma}7  from  time  to  time  demand  and  take  from  any  person  occupying  or  using  any 
shop,  stall,  stand,  bench,  or  ground-space  in  any  market-place  for  the  time  being  under 
the  management  of  the  local  board  and  used  as  a  general  market,  such  tolls  as  the 
local  board  or  their  lessees  from  time  to  time  appoint,  not  exceeding  the  several  tolls 
specified  in  schedule  A.  to  the  act  annexed."  So,  s.  39  speaks  of  "tolls"  for  every 
waggon  or  cart  brought  into  the  market-place,  or  for  pitching  any  commodities  in  the 
market, — s.  40,  for  cattle  or  live-stock, — s.  41,  for  any  waggon  or  cart  brought  into 
the  hay  and  straw  market, — s.  42,  for  weighing  and  measuring  commodities  brought 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows  : — 

"1.  That  the  'general  market-tolls'  which  by  schedule  A.  annexed  to  'the 
Wolverhampton  Improvement  Act,  1853,'  and  by  the  table  of  tolls  framed  under  that 
act  are  authorized  to  be  taken,  are  'tolls'  within  the  meaning  of  the  13th  section  of 
the  'Markets  and  Fairs  Clauses  Act,  1S47,'  10  &  11  Vict,  c.  14  : 

"2.  That  therefore  the  respondent  having,  on  the  occasions  mentioned  in  the  case, 
sold  articles  mentioned  in  the  said  schedule  A.,  viz.  fruit  and  fish,  within  the  limits  of 
the  Wolverhampton  Improvement  Act,  and  not  in  his  own  dwelling-place  or  shop,  he, 
not  being  a  licensed  hawker,  was  liable  to  the  penalties  imposed  by  the  said  13th 
section  of  the  'Markets  and  Fairs  Clauses  Act,  1847  ' ;  and  that  it  is  no  answer  to  the 
information,  that  a  licence  is  not  required  by  law  for  the  hawking  of  fruit  or  fish  : 

"3.  That  the  first  finding  of  the  magistrates  is  immaterial." 
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to  the  market-place, — s.  43,  for  the  use  of  the  machines  for  weighing  carts, — s.  15,  for 
slaughtering  cattle  in  any  slaughter-house  belonging  to  the  board, — s.  46,  for  the 
occupation  of  any  shop,  stall,  bench,  compartment,  or  space  of  ground.  And  s.  17 
enacts  that  "the  several  tolls  respectively  may  be  demanded  and  taken  by  the  officers 
of  the  local  board  and  of  their  lessees  respectively."  The  13th  section  of  the  general 
act  must  apply  to  all  these  sums,  which  are  called  "tolls"  in  the  local  act,  as  they  are 
called  in  common  parlance  [646]  throughout  the  kingdom.  And  this  is  evidently 
consonant  to  the  intention  of  the  local  act,  the  object  of  which  was  to  compel  parties 
to  come  into  the  market-place  and  so  free  the  streets  of  the  town  from  obstruction. 
The  case  of  The  Llandaff  and  Canton  District  Market  Company,  App,,  Lyndon,  Besp., 
ante,  vol.  viii.,  p.  515,  has  no  bearing  upon  the  present.  The  question  there  was,  what 
was  a  dwelling-house  or  a  sale  therein.  The  question  here  depends  entirely  upon  the 
construction  of  the  local  act  and  the  13th  section  of  the  general  act  incorporated  there- 
with. [Erie,  C.  J.  Where  is  the  definition  of  "the  prescribed  limits?"]  In  the  3rd 
section  of  the  local  act,  which  enacts  "that  this  act  shall  for  all  purposes  be  in  force 
and  have  effect  within  the  municipal  borough  of  Wolverhampton." 

Ryder,  for  the  respondent  (a).  The  main  question  is,  whether  the  local  board  or 
their  lessees  are  entitled  to  [647]  a  "  toll "  on  fruit  and  fish  sold  elsewhere  than  in  the 
market-place  or  in  the  dwelling-house  or  shop  of  the  seller.  These  claims,  which  are 
in  restraint  of  the  common-law  right  of  buying  and  selling,  and  impose  a  burthen  upon 
the  subject,  should  be  construed  with  strictness.  In  Warrington  v.  Fwrbor,  8 East,  242, 
245,  Lord  Ellenborough  says  :  "  I  think  that  where  the  subject  is  to  be  charged  with 
a  duty,  the  cases  in  which  it  is  to  attach  ought  to  be  fairly  marked  out ;  and  we  should 
give  a  Liberal  construction  to  words  of  exception,  confining  the  operation  of  the  duty." 
Again,  in  Cildart  v.  Gladstone,  1 1  East,  675,  665, — where  the  question  was  as  to  the 
right  of  the  Liverpool  Dock  Company  to  exact  certain  tonnage-dues, — the  same  learned 
judge  says  :  "  If  the  words  would  fairly  admit  of  different  meanings,  it  would  be  right 
to  adopt  that  which  would  be  most  favourable  to  the  interest  of  the  public,  and  most 
against  that  of  the  company  ;  because  the  company  in  bargaining  with  the  public  ought 
to  take  care  to  express  distinctly  what  payments  they  were  to  receive ;  and  because 
the  public  ought  not  to  be  charged  unless  it  be  clear  that  it  was  so  intended."  In 
Dem  d.  Manifold  v.  Diamond,  4  li  &  C.  243,  6  D.  &  R  328,  Bayley,  J.,  says:  "It 
is  a  well-settled  rule  of  law  that  every  charge  upon  the  subject  must  be  imposed  by 
clear  and  unambiguous  language."  Again,  Best,  C.  J.,  in  Looker  v.  Halcombe,  4  Biugh. 
183,  12  J.  B.  Moore,  410,  says:  "An  act  of  parliament  which  abridges  the  liberty 
of  the  subject  ought  to  receive  the  strictest  construction  ;  nothing  should  be  holden 
to  come  under  its  operation  that  is  not  expressly  within  the  letter  and  spirit  of  the 
act."  Tindal,  C.  .).,  uses  very  similar  language  in  Parker  v.  The  Great  Western  Hallway 
Company,  7  Scott,  N.  R.  835,  870,  7  M.  &  G.  253,  288.  The  result  of  the  cases  upon 
the  subject  is  thus  summed  up  in  Dwarris  on  Statutes,  646, — "It  is  a  [648]  well- 
settled  rule  of  law,  that  every  charge  upon  the  subject  must  be  imposed  by  clear  and 
unambiguous  language.  Acts  of  parliament  which  impose  a  duty  upon  the  public 
will  be  critically  construed  with  reference  to  the  particular  language  in  which  they 
are  expressed.  When  there  is  any  ambiguity  found,  the  construction  must  be  in 
favour  of  the  public;  because  it  is  a  general  rule  that,  where  the  public  arc  to  be 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows : — 

"  1.  That  the  market-tolls  authorized  by  the  Local  Board  of  Health  Act,  called  the 
Wolverhampton  Improvement    Act,  1.^5.'!,  arc  not  leviable  mi  stalls  and  places  occupied 

fur  the  sale  of  goods  outside  the  general  market,  and  within  the  jurisdiction  of  the 
board  : 

"  2.  That  such  tolls  are  not  leviable  on  pet  on  i  cai  lying  Or  exposing  for  sale  Emit, 
vegetables,  and  fish,  in  streets  and  places  outside  the  genera]  market,  and  within  the 
jurisdiction  of  i he  board  ; 

"3.  That  such  tolls  are  payments  for  the  occupation  oi  ground  space  and  certain 
superficial  Bquare  feel  of  land,  and  are  not  tolls  to  be  Levied  on  the  articles  aold  : 

"4.   That,  from  time  immemorial,  a  custom    has   existed    for   persons   to  sell   fruit, 

vegetables,  and  fish  in  the  streets  and  places  within  the  jurisdiction  of  the  board,  and 
that  the  said  custom  is  still  in  existence,  and  has  not  been  destroyed  by  the  Wolver- 
hampton Improvement  Act,  1S53." 
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charged  with  a  burden,  the  intention  of  the  legislature  to  impose  that  burden  must  be 
explicitly  and  distinctly  shewn."  Then,  as  to  the  construction  of  the  clauses  in  the 
local  act.  The  38th  section  points  to  payments  to  be  made  in  respect  of  space 
occupied  within  the  market-place.  [Williams,  J.  Two  questions  are  presented  for 
our  consideration, — what  is  the  meaning  of  the  "prescribed  limits," — and  what  is  the 
meaning  of  "tolls"  by  the  special  act  authorized  to  be  taken  in  the  market?  To 
entitle  the  appellant  to  succeed,  he  must  make  out  that  "  prescribed  limits  "  means 
the  space  comprised  within  the  borough  of  Wolverhampton,  and  also  that  the  word 
"  tolls  "  in  s.  13  of  the  general  act  is  applicable  to  all  sums  to  be  paid  for  stalls  or 
standing  in  the  market-place.]  The  2nd  section  of  the  general  act  enacts  that  "  the 
word  '  prescribed '  used  in  this  act  in  reference  to  any  matter  herein  stated,  shall  be 
construed  to  refer  to  such  matter  as  the  same  shall  be  prescribed  or  provided  for  in 
the  special  act,  and  the  sentence  in  which  such  word  occurs  shall  be  construed  as  if, 
instead  of  the  word  '  prescribed,'  the  expression  '  prescribed  for  that  purpose  in  the 
special  act'  had  been  used."  For  the  meaning  of  "prescribed  limits"  we  must  have 
recourse  to  the  local  act :  and  the  natural  place  to  look  for  it  there  would  be  the  clause 
giving  the  local  board  general  power  to  levy  tolls,  viz.  s.  38,  and  that  is  expressly 
confined  to  the  market-place.  The  definition  [649]  of  "  tolls  "  is  only  to  be  found  in 
schedule  A.  in  the  local  act ;  and  that  extends  only  to  payments  to  be  made  in  respect 
of  shops,  stalls,  stands,  and  ground  space  occupied  in  the  market :  there  is  nothing 
in  any  of  the  schedules  imposing  a  toll  in  the  market  on  specific  articles,  as  there  is 
in  the  Llandaff  and  Canton  District  Markets  Act,  1858,  21  &  22  Vict.  c.  cv. 

Welsby,  in  reply.  The  words  "prescribed  limits"  in  the  13th  section  of  the 
general  act  must  refer  to  some  place  outside  the  market-house  or  market-place,  other- 
wise the  exception  of  the  party's  "own  dwelling-place  or  shop,"  would  be  insensible. 
[Erie,  C.  J.  The  "prescribed  limits"  must  be  the  boundaries  of  the  borough  of 
Wolverhampton.]  Then,  it  is  clear  that  somebody  is  to  be  prevented  from  selling 
except  in  the  market-place.  The  prohibition  in  s.  13  can  only  be  in  respect  of  articles 
brought  there  to  be  sold.  In  The  Mayor  of  Macclesfield  v.  Pedley,  4  B.  &  Ad.  397, 
1  Nev.  &  M.  708,  a  claim  by  immemorial  custom  to  exclude  all  persons  from  selling 
marketable  commodities  on  the  market  day,  except  in  the  market-place,  was  held  to 
be  valid  in  law.  [Williams,  J.  The  only  power  given  by  s.  38  of  the  local  act  is,  to 
tax  the  stalls  or  space ;  there  is  no  power  to  levy  a  toll  upon  the  articles  sold  or 
exposed  for  sale.  Now,  to  render  himself  liable  to  the  penalty  imposed  by  s.  13  of 
the  general  act,  the  respondent  must  have  sold  an  article  which  is  charged  with  a 
market-toll.]  An  article  in  respect  of  which  a  toll  is  authorized  by  the  local  act  to 
be  taken  from  the  seller.  [Erie,  C.  J.  The  person  who  has  a  stall  in  the  market  pays 
the  same  toll  whether  he  brings  anything  there  or  not, — rent  for  the  space.]  The 
general  act  has  a  series  of  clauses  relating  to  toll.  The  37th  section,  which  inflicts  a 
penalty  upon  "  every  person  who  [650]  shall  demand  or  receive  a  greater  toll  than 
that  authorized  to  be  taken  under  the  provisions  of  this  or  the  special  act,"  must  be 
applicable  to  every  sum  by  the  local  act  authorized  to  be  taken.  [Williams,  J.  In 
strictness  market-toll  is  a  sum  of  money  paid  by  the  buyer  of  the  goods  :  Comyns's 
Digest,  Toll  (A.).]  The  tolls  here  imposed  do  not  mean  toll  in  that  sense  ;  all  these 
payments  are  charged  upon  and  payable  by  the  seller.  The  intention  of  the  act  of 
parliament  is  plain,  viz.  to  compel  all  persons  dealing  in  marketable  articles,  otherwise 
than  in  their  own  shops,  tb  come  to  the  market. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  in  favour  of  the  respondent. 
The  complaint  against  him  is,  that  he  (not  being  a  licensed  hawker)  exposed  for  sale 
within  the  limits  of  the  borough  of  Wolverhampton,  and  not  in  his  own  dwelling- 
place  or  shop,  fruit  and  fish,  in  respect  of  which  tolls  are  authorized  to  be  taken  in  the 
market  there  :  and  the  complaint  is  made  under  the  13th  section  of  the  Markets  and 
Fairs  Clauses  Act,  1847  (10  &  11  Vict,  c.  14),  which  enacts  that,  "after  the  market- 
place is  open  for  public  use,  every  person  other  than  a  licensed  hawker  who  shall  sell 
o]-  expose  for  sale  in  any  place  within  the  prescribed  limits,  except  in  his  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which  tolls  are  by  the  special  act  authorized 
to  be  taken  in  the  market,  shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  40s."  In  my  judgment,  the  respondent  is  not  brought  within  the  essential 
part  of  that  section.  The  market  was  open  ;  the  respondent  is  not  a  licensed  hawker  ; 
and  it  is  clear  (hat  "the  prescribed  limits"  means  the  boundaries  of  the  borough; 
and  it  is  also  clear  that  the  respondent  sold  from  house  to  house,  and  not  in  his  own 
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dwelling-place  or  [651]  shop.     But  then  the  article  sold  must  be  an  article  upon  which 

toll  is  authorized  by  the  special  act  to  bo  taken  in  the  market.  Is  fish  an  article  in 
respect  of  which  a  toll  is  authorized  by  the  special  act  to  be  taken  I  I  am  of  opinion 
that  it  is  not.  The  main  reliance  on  the  part  of  the  appellant  was  placed  on  the  3sth 
section  of  the  local  act,  which  provides,  "that,  from  and  after  the  commencement  of 
this  act,  the  local  board  and  their  lessees  may  from  time  to  time  demand  and  take 
from  any  person  occupying  or  using  any  shop,  stall,  stand,  bench,  or  ground  space  in 
any  market-place  for  the  time  being  under  the  management  of  the  local  board,  and 
used  as  a  general  market,  such  tolls  as  the  local  board  or  their  lessees  from  time  to 
time  appoint,  not  exceeding  the  several  tolls  speeitied  in  the  schedule  (A.)  to  this  act 
annexed  "  Does  schedule  A.  authorize  the  levying  of  any  toll  in  respect  of  fish?  It 
imposes  a  toll  or  rent  upon  the  occupier  of  every  shop  or  stall  for  the  sale  of  fish,  &c, 
or  of  any  ground  space.  It  is  clear,  therefore,  upon  the  construction  of  that  section 
and  of  the  schedule,  that  the  toll  is  imposed  on  the  space  occupied  in  the  market-place, 
and  not  upon  the  article  brought  there  and  sold.  The  occupiers  are  to  be  subject  to 
the  charge  whether  there  is  anything  bought  or  sold  there  or  not  Persons  coming 
there  and  using  the  property  of  the  local  board  are  to  pay  for  the  accommodation. 
I  am  the  more  convinced  that  that  is  the  meaning  of  the  statute,  because  I  find  several 
sections  and  several  schedules  following  s.  38,  in  all  of  which  toll  is  similarly  imposed 
in  respect  of  the  occupation  of  space  in  the  market-place:  see  ss.  39,  40,  41,  42,  43, 
and  the  schedules  they  respectively  refer  to,  in  all  of  which  the  toll  is  in  like  manner 
fixed  upon  the  occupier  of  the  space.  And  this  is  not  done  improvidently  or  inad- 
vertently ;  because  a  distinction  is  made  in  s.  44  and  schedule  G.  [652]  in  the  case 
of  fairs,  where  the  toll  is  imposed  upon  the  article  exposed  for  sale.  The  provisions 
for  the  show  of  wild  beasts,  ite.  indicate  that  the  fairs  were  contemplated  to  extend 
far  beyond  the  limits  of  the  market-place.  It  seems  to  me  that  the  whole  statute  is 
by  this  construction  rendered  consistent.  It  will  compel  all  persons  holding  stalls  in 
the  thoroughfares  to  go  into  the  market-place,  and  at  the  same  time  protect  the 
interests  of  the  poorer  portion  of  the  community,  who  might  be  seriously  incommoded 
if  a  great  variety  of  perishable  commodities  could  not  be  carried  for  sale  from  house 
to  house.  And  I  do  not  think  this  construction  will  seriously  damage  the  interests 
of  the  local  board  or  their  lessees.  I  cjuite  agree  with  the  authorities  relied  upon  by 
Mr.  Ryder  to  shew  that  a  burthen  is  only  to  be  imposed  upon  the  subject  by  clear 
and  express  words. 

The  rest  of  the  court  concurring, 

Appeal  dismissed  (a). 

[653]    The  Great  Western  Railway  Company,  Appellants;  Tut:  Town 
Council  of  Maidenhead,  Respondents.    .Ian.  27th,  L862. 

[S.  C.  31  L.J.  M.  C.  113.] 

By  the  92nd  section  of  the  Municipal  Corporation  Act,  5  .V  6  Vict.  c.  7<;,  the  council 
of  the  borough  were  authorized  to  impose  a  watch-rate  on  all  property  in  the  In  in  nigh, 
situate  within  200  yards  of  any  street  or  continuous  line  of  houses.  By  the  2  A  •"> 
Vict.  c.  28,  s.  I,  the  council  arc  authorized,  if  they  think  fit,  to  cause  the  whole  of 
the   borougb  to  be  watched,  and  to  older   that    the  whole   borough  shall  be  assessed 

to  a  watch-rate     Such  an  order  having  been  made  by  the  council  of  the  borough  of 

M., — Held,  that  all  property  within  lie-  said  borough,  though  situate  more  than 
200  yards  from  any  street  or  continuous  line  of  houses,  was  liable  to  !»■  rated  ;  and 
that  there  was  nothing  in  the  subsequent  act  of  .">  A  I  Vict.  c.  28,  to  limit  that 
liability. 

This  was  a  ease  stated  fur  the  opinion  of  the  eourt,  under  the  20  &  21  Viet.  c.  !■"', 
by  •lames  Daniel  Morling  Pearce,  one  of  Her  Majesty's  justices  of  the  peace  for  the 
borough  of  Maidenhead,  in  the.  county  of  Berks,  acini;:  in  ami  for  t  he  said  borough  : 

On  the  1st  'if  February,  1858,  the  Great  Western  Railway  Company,  by  Mr.  II. 
Edmunds,  appeared  before  the  above-named  justice  and  William  Lock,  Esq.,  another 

(a)  And  see  inilshiir,  .//</»,  /•'"/.''',  Heap.,  ante,  p.  237,  and  Wiltshire,  //»/'.,  Willett, 
Ri  p.,  ante,  p.  'J  In. 
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justice  of  the  said  borough  (since  deceased),  to  answer  the  complaint  of  Ephraim 
Davey,  town-clerk  of  the  said  borough,  for  non-payment  of  a  watch  rate  made  for  the 
said  borough  on  the  28th  of  November,  1856,  and  which  was  assessed  on  the  property 
of  the  Great  Western  Railway  Company  to  the  amount  of  541.  7s.,  upon  a  value 
of  21741. 

The  borough  of  Maidenhead  consists  of  parts  of  the  two  parishes  of  Cookham  and 
Bray.  Each  of  the  said  parishes  is  partly  within  and  partly  without  the  borough. 
The  parts  of  the  said  parishes  within  the  borough  differ  from  each  other  in  extent. 
The  boiough  maintains  its  own  police.  The  whole  of  the  borough  is  regularly  watched 
by  day  and  night:  and,  on  the  28th  of  November,  1856,  the  town-council  made  a 
watch-rate  at  6d.  in  the  pound  under  the  provisions  of  the  5  &  6  W.  4,  c.  76,  the  2  & 
3  Vict.  c.  28,  and  the  3  &  4  Vict.  c.  28. 

The  appellants  are  the  Great  Western  Railway  Company  ;  and  a  part  of  their  line 
of  railway  runs  through  that  part  of  the  parish  of  Bray  which  is  situate  in  the  said 
borough  ;  and  the  town-council  rated  the  appellants,  in  common  with  the  other  owners 
and  occupiers  of  hereditaments  in  the  borough,  to  the  above-mentioned  watch-rate. 

[654]  The  said  rate  was  duly  allowed  by  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  borough,  and  was  published  by  affixing  notices  of  the  same 
on  or  near  the  doors  of  all  the  churches  and  chapels  in  the  borough,  the  parish  church 
at  Bray  and  Cookham,  and  on  the  outer  door  of  the  town-hall. 

The  rate  or  assessment  in  question  wras  headed  as  follows  : — 

"  An  assessment  for  carrying  into  effect  the  purposes  of  an  act  of  parliament  made 
and  passed  in  the  5th  and  6th  years  of  the  reign  of  King  William  the  4th,  intituled, 
'  An  act  to  provide  for  the  regulation  of  municipal  corporations  in  England  and  Wales,' 
and  a  certain  other  act  of  parliament  made  and  passed  in  the  2nd  and  3rd  years  of  the 
reign  of  Queen  Victoria,  intituled  '  An  act  for  more  effectually  assessing  and  levying 
watch-rates  in  certain  boroughs,'  and  a  certain  other  act  of  parliament  made  and 
passed  in  the  3rd  and  4th  years  of  the  reign  of  Queen  Victoria,  intituled  '  An  act  to 
explain  and  amend  an  act  of  the  2nd  and  3rd  years  of  her  present  majesty,  for  more 
equally  assessing  and  levying  watch-rates  in  certain  boroughs,'  for  the  watching  of  the 
borough  of  Maidenhead,  in  the  county  of  Berks,  made  and  assessed  the  28th  day  of 
November,  1861,  being  the  watch-rate  of  6d.  in  the  pound  for  the  ensuing  year. 

"Ephraim  Davey,  Overseer." 


That  part  of  the  rate  which  relates  to  the  Great  Western  Railway  Company  is  as 
follows  : — 

Borough  of  Maidenhead,  Bray  watch^rate,  made  28//;  day  of  November,  1862. 


v-      i             Name  of 
Number-       occupier. 

Name  of       Dwenptrop         .?"»«* 
owner          of  property        situation  of 
owner.               rateJ                property. 

Estimated 
extent. 

Estimated 
rental. 

Rateable 
value. 

Rate  at  6d. 
in  the 
pound. 

1           Great 

Western 
Railway. 

Great          Trunk 
Western      line  and 
Railway.       traffic. 

In  the 
borough  of 
Maiden- 
head. 

a.    r.  p. 
36    2    2 

£ 

2890 

2174 

£    s.   d. 

64     7     0 

[655]  Payment  of  the  above  rate  or  assessment  was  duly  demanded  of  the  super- 
intendent of  the  company  at  the  Maidenhead  and  Taplow  railway  station,  and  was 
refused  ;  and  thereupon  the  said  company  was  summoned  to  pay  the  rate. 

At  the  time  of  the  passing  of  the  5  &  6  W.  4,  c.  76,  no  watch-rate  had  been  made 
or  levied  in  the  said  part  of  the  borough  where  the  station-house,  trunk-line,  and  land 
respectively  mentioned  in  the  said  rate  were  situated  at  the  time  of  making  the  said 
rate. 

At  the  time  of  passing  the  said  act  of  5  &  6  W.  4,  c.  76,  the  line  of  railway  was 
not  made,  nor  the  station  house  built,  and  no  traffic  was  in  course  of  being  carried  ; 
and  at  that  time  the  whole  of  the  property  now  belonging  to  the  railway  company, 
and  which  is  now  rated,  was  beyond  two  hundred  yards  of  a  street  or  continuous  line 
of  houses. 
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At  the  time  of  the  passing  of  the  said  act  of  5  &  (I  W.  4,  c.  7G,  the  said  premises 
and  property  which  at  the  time  of  making  the  said  rate  belonged  to  the  appellants, 
were  not,  nor  was  nor  had  any  part  thereof  ever  been,  watched  by  the  said  borough, 
or  by  any  person  employed  by  or  on  behalf  of  the  said  borough  ;  and  the  same 
respectively  were  the  private  property  of  the  appellants. 

Watch-rates  for  several  years  previous  to  1S56,  had  been  levied  by  the  town- 
council  on  certain  parts  of  the  borough  in  which  the  property  of  the  Great  Western 
railway  was  not  situated,  under  the  5  &  6  W.  4,  c.  76,  and  to  which  the  Great  Western 
Railway  Company  were  therefore  not  assessed  :  but  the  assessment  was  made  only  on 
those  whose  property  was  watched. 

In  November,  1^50,  the  town-council  made  an  order  that  the  whole  of  the  borough 
should  be  regularly  watched  by  day  and  by  night,  established  a  constabu-[656]-lary 
force  for  that  purpose,  and  declared  the  whole  borough  liable  to  the  watch-rate.  The 
borough-fund,  with  the  aid  of  the  amount  only  of  watch-rate  wdiich  could  be  raised 
under  the  provisions  of  the  5  &  6  W.  4,  c.  7G,  and  without  the  aid  of  any  borough- 
rate,  was  insufficient  for  watching  the  whole  borough  :  and  the  town-council  levied  a 
watch-rate  on  the  occupiers  of  all  messuages,  lands,  tenements,  and  hereditaments 
within  the  borough. 

The  said  station-house,  railway,  trunk-line,  and  property  so  rated  as  aforesaid, 
except  a  small  portion  of  the  property  extending  about  one  hundred  yards,  wee  and 
each  of  them  respectively  was  situated  in  a  part  of  the  said  borough  which  at  the 
time  of  the  making  of  the  said  rate  was  and  still  is  more  than  two  hundred  yards 
distant  from  any  street  or  continuous  line  of  houses  regularly  watched  within  the 
said  borough  uncle'  the  provisions  of  the  5  &  6  W.  4,  c.  76.  The  rateable  value  of 
such  portion  as  at  the  time  of  making  the  said  rate  was  within  two  hundred  yards 
did  not  exceed  1001. 

The  watch-rate  authorized  by  the  5  &  6  W.  4,  c.  76,  to  be  levied  on  the  property 
within  the  said  borough  which  is  liable  to  be  rated  within  the  provisions  of  that  act, 
was  at  the  time  of  making  the  said  rate  or  assessment  sufficient  for  the  purpose  of 
defraying  the  expenses  of  watching  that  part  only  of  the  borough  which  was  watched  : 
nor  was  the  borough-fund  of  the  said  borough  at  that  time  sufficient  for  the  purpose 
of  paying  for  all  the  expenses  provided  for  and  necessarily  incurred  in  carrying  out 
the  provisions  of  the  said  act. 

The  justices  made  an  order  that  the  railway  company  should  forthwith  pay  the 
whole  amount  of  the  rate  ;  and  that,  in  default  of  payment,  a  warrant  of  distress 
should  be  issued. 

[657]  The  questions  for  the  opinion  of  the  court  were, — whether  upon  the  facts 
stated,  and  waiving  all  technical  objections  and  errors  in  form,  the  appellants  were 
liable  to  pay  the  whole  of  the  above  watch-rate  so  assessed  upon  them ;  and  whether 
the  said  rate  was  good  in  whole. 

If  the  court  should  be  of  opinion  that  the  appellants  were  liable  to  pay  the  whole 
amount  claimed  and  ordered  by  the  said  justices  to  be  paid,  the  decision  of  the  said 
justices  was  to  be  confirmed  :  and,  if  the  court  should  be  of  opinion  that  the  appellants 
were  not  liable  to  pay  tin:  "hole  claim  made  against  them  for  the  said  rate,  then  the 
determination  of  the  said  justices  was  to  be  reversed.  It  was  agreed  that,  whichever 
way  the  court  should  decide,  each  party  should  pay  their  own  costs. 

Griffits,  for  the  appellants  (a).  The  appellants  are  [658]  not  liable  to  be  assessed 
to  the  rate  in  c|uestion.  Ily  the  !)2ud  section  of  the  Municipal  Corporation  Act,  5  &  6 
W.  4,  e.  76,  all  the  corporate  property  is  to  be  carried  to  an  account  to  be  called  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows  : — 

"  1.  That,  at  the  time  of  the  passing  of  the  5  it  6  W.  4,  c.  76,  the  appellants' 
premises  for  which  the)'  are  rated,  were  situated  in  a  part  of  the  borough  of  .Maiden- 
head in  and  for  which  do  watch-rate  was  Levied,  and  more  than  two  hundred  yards 
distant  from  any  Street  or  continuous  line  of  houses  regularly  watched  in  the  said 
borough  under  the  provisions  of  the  said  act,  and  therefore  the  said  premises  were  and 
arc,  under  the  proviso  in  s.  1)2  of  the  said  act  for  that  purpose,  exempt  from  and  not 
liable  to  be  included  in  or  rated  to  the  watch  rale: 

"2.    That  the  mere  faet   that  a  Small  portion  of   the  premises    has  since   the  passing 

of  that  act  become  less  than  two  hundred  yards  distant  from  a  street  or  continuous 
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"  borough-fund,"  out  of  which  all  disbursements  are  to  be  made  ;  and,  if  that  fund 
should  prove  insufficient,  the  deficiency  is  to  be  made  up  by  a  borough-rate.  Then 
comes  a  proviso  that,  "  in  every  case  in  which  before  the  passing  this  act  any  rate 
might  be  levied  in  any  borough,  or  in  any  parish  or  place  made  part  of  any  borough 
under  the  provisions  of  this  act,  for  the  purpose  of  watching  solely  by  day  or  by 
night,  or  for  the  purpose  of  watching  by  day  or  by  night  conjointly  with  any  other 
purpose,  it  shall  be  lawful  for  the  council  of  such  borough  to  levy  a  watch-rate  sufficient 
to  raise  any  sum  not  greater  than  the  average  yearly  sum  which  during  the  last  seven 
years,  or,  where  such  rate  shall  not  have  been  levied  during  seven  years,  then  during 
such  less  number  of  years  as  such  rate  shall  have  been  levied,  shall  have  been  expended 
in  the  maintenance  and  establishment  of  watchmen,  constables,  patrols,  or  policemen 
within  the  district  in  which  such  rate  was  levied,  and  for  that  purpose  the  council  shall 
have  all  the  powers  hereinbefore  given  to  the  council  in  the  matter  of  the  borough- 
rate."  The  section  then  goes  on, — "And  where  any  part  of  any  borough  shall  not 
at  the  time  of  the  passing  of  this  act  be  within  the  provisions  of  the  act  authorizing 
the  levy  of  such  rate  for  watching  as  aforesaid,  it  shall  be  lawful  for  the  council  from 
time  to  time  to  order  that  such  part,  or  so  much  thereof  as  to  the  [659]  council  shall 
seem  fit,  shall  be  rated  to  the  watch-rate  in  like  manner  as  other  parts  of  the  borough 
to  be  specified  in  such  order,  and  such  watch-rate  thereupon  shall  be  levied  within 
the  part  mentioned  in  such  order  in  like  manner  as  in  the  other  parts  of  the  borough 
so  specified,  and  all  such  sums  levied  in  pursuance  of  such  watch  rate  shall  be  paid 
over  to  the  account  of  the  borough-fund."  Then  follows  this  further  proviso, — 
"that  no  such  order  as  last  aforesaid  shall  be  made  for  rating  to  such  water-rate  any 
part  of  any  borough  in  which  at  the  time  of  passing  this  act  such  rate  as  aforesaid 
shall  not  be  levied,  and  which  is  more  than  two  hundred  yards  distant  from  any 
street  or  continuous  line  of  houses  which  shall  be  regularly  watched  within  the 
borough  under  the  provisions  of  this  act."  At  the  time  of  the  passing  of  that  act, 
the  appellants'  property  had  never  been  rated  to  the  watch-rate,  and  was  not  within 
the  distance  of  two  hundred  yards  of  any  street  or  continuous  line  of  houses  which 
was  watched  under  the  provisions  of  the  act ;  but  a  portion  of  it  has  become  so  since. 
[Erie,  C.  J.  In  Sallett  v.  '!%■  Overseers  of  Brighton,  7  Ellis  &  B.  342,  it  was  held  that 
the  part  within  the  two  hundred  yards  might  be  rated.]  The  court  there  assume 
that  the  exemption  continued  :  but  the  point  was  not  made.  The  question  turns  upon 
the  2  &  3  Vict,  c.  28,  and  3  &  4  Vict,  c.  28.  The  1st  section  of  2  &  3  Vict.  c.  28, 
recites  that,  "  whereas,  by  reason  of  the  restrictions  contained  in  the  5  &  6  W.  4,  c.  76, 
the  watch-rate  authorized  by  the  said  act  to  be  levied  upon  those  parts  of  the  boroughs 
within  the  provisions  of  the  said  act  which  are  regularly  watched,  is  insufficient  for 
that  purpose,  and  the  deficiency  in  many  cases  is  paid  out  of  the  borough-rate,  to 
which  all  parts  of  the  borough,  whether  or  not  regularly  watched,  are  liable  :  "  and, 
for  remedy  thereof,  enacts  "  that  it  shall  be  lawful  for  the  [660]  council  of  any 
borough  named  in  either  of  the  schedules  to  that  act  to  levy  a  watch-rate  upon  the 
occupiers  of  all  messuages,  lands,  tenements,  and  hereditaments  within  those  parts  of 
the  borough  which  shall  be  watched  by  day  and  by  night,  and  which  from  time  to  time, 
by  any  order  of  the  council  of  any  such  borough,  shall  be  declared  liable  to  such 
watch-rate,"  &c.  "  Provided  always  that  no  such  rate  shall  exceed  in  any  one  year 
the  rate  of  6d.  in  the  pound  on  the  net  annual  value  of  the  hereditaments  rated 
thereunto,  unless  in  those  boroughs  in  which  at  the  time  of  passing  the  said  act  the 
sum  authorized  by  the  said  act  to  be  levied  by  way  of  watch-rate  exceeded  the  sum 
which  might  have  been  then  raised  by  the  said  rate  of  6d.  in  the  pound  ;  and  in 
such  cases  as  last  aforesaid  it  shall  be  lawful  to  levy  a  watch-rate  under  this  act 
upon  all  the  hereditaments  liable  thereunto,  at  such  rate  as  would  have  sufficed  to 

line  of  houses  regularly  watched,  does  not  affect  or  abridge  the  exemption  aforesaid, 
or  render  the  premises,  or  any  part  of  them,  liable  to  be  included  in  or  rated  to  the 
watch-rate : — 

"  3.  That,  if  the  fact  mentioned  in  the  second  point  does  affect  the  exemption 
aforesaid,  it  only  does  so  to  the  extent  of  that  part  of  the  premises  within  the  said 
distance  of  two  hundred  yards,  and  not  to  the  part  beyond,  which  is  still  exempt  and 
not  liable  to  be  included  in  or  rated  to  the  watch-rate  : 

"  4.  That  it  appears  upon  the  facts  stated  in  the  case  that  the  appellants'  premises 
included  in  the  said  rate  are  not  liable  to  be  included  in  or  rated  to  the  watch-rate  ' 
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raise  such  greater  sum  :  Provided  also  that  nothing  herein  contained  shall  lie  construed 
to  extend  to  make  liable  to  the  watch-rate  any  lands,  tenements,  or  hereditaments 
which  are  now  exempted  by  any  local  act  from  the  payment  of  watch-rates,  or  to 
alter  the  comparative  liability  of  any  lands,  tenements,  or  hereditaments  to  the 
watch-rate,  which  by  any  local  act  are  now,  in  respect  of  any  watch-rate,  entitled  to 
any  deduction  from  or  chargeable  with  any  increase  upon  an  equal  pound  rate  ;  but 
the  like  comparative  deductions  and  increased  charges  shall  be  made  in  respect  of 
such  hereditaments  in  the  rates  to  which  such  hereditaments  shall  be  rated  under 
this  act."  It  is  submitted  that  that  act  does  not  take  away  any  of  the  exemptions 
contained  in  the  5  &  6  W.  4,  c.  7(1  ;  and  that,  if  it  did,  they  are  continued  by  the 
3  &  4  Vict.  c.  28.  This  last-mentioned  act  recites  that  "doubts  have  been  entertained 
whether  the  2  &  ■'!  Vict.  c.  28,  may  not  apply  to  cases  of  municipal  boroughs  in  which 
[661]  there  are  borough-funds  sufficient  for  the  purpose  of  defraying  the  expenses  of 
the  constabulary  force  of  such  boroughs,  together  with  all  other  expenses  payable 
out  of  the  borough-fund,  with  the  aid  of  the  amount  only  of  watch-rate  which  could 
be  raised  under  the  provisions  of  the  5  &  6  W.  4,  c.  76,  and  without  the  aid  of  any 
borough-rate  ;  and  that  doubts  are  also  entertained  whether  by  the  2  &  3  Vict.  c.  28, 
it  is  not  imperative  upon  the  council  of  each  borough  to  levy  in  each  borough  a 
watch  rate  to  the  extent  of  6d.  in  the  pound  :  "  and,  in  order  to  remove  such  doubts, 
it  enacts  "that  the  said  act  (2  &  3  Vict.  c.  28)  shall  not  apply  or  be  deemed  to  apply 
to  any  borough  in  which  the  borough-fund  is  sufficient,  with  the  aid  of  the  amount 
only  of  watch-rate  which  could  be  raised  under  the  provisions  of  the  5  &  6  \V.  4,  c.  76, 
and  without  the  aid  of  any  borough-rate,  to  defray  the  expense  of  the  constabulary 
force  of  the  borough,  together  with  all  the  other  expenses  legally  payable  out  of  the 
borough-fund  by  virtue  of  the  5  &  6  W.  4,  c.  76,  or  any  other  act  or  acts  of  parlia- 
ment." And  then  follows  a  proviso  expressly  re-enacting  the  reservation  of  all  rights 
of  property  and  beneficial  exemptions  in  the  5  &  6  W.  4,  c.  76,  s.  2.  Upon  these 
grounds,  it  is  submitted  that  the  decision  of  the  justices  was  wrong. 

Gray,  contra  (a).  This  case  falls  clearly  within  the  2  &  3  Vict.  c.  28,  s.  1,  and  the 
rate  is  a  perfectly  valid  [662]  one.  By  the  92nd  section  of  the  5  &  'i  W.  4,  c.  76, 
the  borough-fund  was  to  be  charged  with  the  expense  of  watching,  and  a  watch-rate 
was  to  be  made  in  a  certain  limited  manner  to  aid  that  fund,  if  found  insufficient. 
Then  comes  the  2  &  3  Vict.  28,  which  extends  the  area  over  which  the  rate  is  to  be 
made.  That  statute  enacts  "that  it  shall  be  lawful  for  the  council  of  any  borough 
to  levy  a  watch-rate  upon  the  occupiers  of  all  messuages,  lands,  tenements,  and 
hereditaments  within  those  parts  of  the  borough  which  shall  be  watched  by  day  and 
by  night,  and  which  from  time  to  time  by  any  order  of  the  council  of  any  such 
borough  shall  be  declared  liable  to  such  water-rate."  And  there  is  nothing  in  the 
•';  .V  4  Vict.  c.  28,  to  revive  the  exemption.     [He  was  stopped  by  the  court.] 

ERLE,  0.  -I.  It  appears  to  me  that  the  order  of  the  justices  in  this  case  was 
properly  made,  and  must  be  affirmed.  The  original  power  to  make  a  watch-rate 
within  the  borough  was  by  the  92nd  section  of  the  Municipal  Corporation  Ad, 
5  >V  6  \V.  4,  c.  76,  limited  to  property  situate  within  or  within  two  hundred  yards 
of  "any  street  or  continuous  line  of  houses  which  should  be  regularly  watched  within 
the  borough  under  the  provisions  of  that  act."  If  a  watchman  did  not  pass  within 
two  hundred  yards,  the  property  was  not  to  be  rated.  The  burthen  was  cast  upon 
the  property   which   was  benefited  by  the   watching.     That  was  one  of  the   [663] 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents  were  as 
follows  : — 

"1.  The  facte  being  that  the  appellants'  property  which  is  rated  is  within  the 
borough,  that  the  whole  of  the  borough  w:us  watched  by  day  and  by  night,  and  that 
the  whole  of  the  borough  was  by  an  order  of  council  declared  liable  to  the  watch  rate, 
the  case  is  brought  within  the  statute  2  &  3  Vict.  c.  28,  s.  I.     The  rate  Is  good  in 

whole,  and  the  appellants  are  liable  to  pay  the  whole  of  the  rati'  : 

"2.  The  facl  thai  the  appellants'  property  either  now  oi-  at  any  previous  time  is 

or  was    more  t  hail  two    hundred   yards  distant    from    any  Street    or   continuous    line   of 

houses  regularly  watched  under  the  provisions  of  the  Municipal  Corporation  Act, 
")  .V  (l  \Y.  4,  c.  76,  furnishes  no  ground  of  exemption  from  the  rate  ;  because,  although 
an  exemption  on  that  ground  is  ton  ml  In  the  92nd  section  of  the  Municipal  I  lorporation 
Act,  it  is  not  in  the  aforesaid  act  under  which  the  rate  in  question  is  made." 
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exemptions  contained  in  the  Municipal  Corporation  Act.  Then  came  the  2  &  3  Vict, 
c.  28,  which  was  expressly  passed  to  take  away  some  of  the  restrictions  and  exemptions 
contained  in  the  former  act,  and  for  more  equally  assessing  and  levying  watch-rates  : 
and  it  authorizes  the  council  of  the  borough  "  to  levy  a  watch-rate  upon  the  occupiers 
of  all  messuages,  lands,  tenements,  and  hereditaments  within  those  parts  of  the 
borough  which  shall  be  watched  by  day  and  by  night,  and  which  from  time  to  time 
by  any  order  of  the  council  of  any  such  borough  shall  be  declared  liable  to  such 
watch-rate."  The  case  falls  within  the  just  principle  before  adverted  to.  The  council 
of  the  borough  have  come  to  the  conclusion  that  this  property  ought  to  be  rated,  and 
have  made  an  order  accordingly.  That  being  so,  the  appellants  were  properly  rated 
under  the  2  &  3  Vict.  c.  28  :  and  there  is  nothing  in  the  3  &  4  Vict.  c.  28,  to  take 
away  that  liability,  the  restrictions  there  referred  to  not  applying  to  property  held 
by  such  a  company  as  a  railway  company.  There  is  nothing,  therefore,  to  take  this 
case  out  of  the  operation  of  the  2  &  3  Vict.  c.  28. 

The  rest  of  the  court  concurring, 

Appeal  dismissed,  with  costs. 

[664]    Church  v.  The  Inclosure  Commissioners.    Ke  Old  Oak 
Common.     Jan.  31st,  1862. 

[S.  C.  31  L.  J.  C.  P.  201  ;  8  Jur.  N.  S.  893.     Referred  to,  Lord  Provost  of  Gfosgmv 
v.  Farie,  1888,  13  App.  Cas.  690.J 

The  court  granted  a  prohibition  against  the  inclosure  commissioners,  to  prohibit  them 
from  proceeding  with  an  inclosure  under  the  8  &  9  Vict.  c.  1 18,  where  the  assistant- 
commissioner  had,  in  taking  the  consents  and  dissents  under  s.  27,  excluded  from 
his  estimate  of  the  interest  of  the  owner  of  the  soil  of  the  land  to  be  inclosed,  and 
over  which  rights  of  common  existed  or  were  claimed,  the  value  of  the  brick-earth 
thereunder,  which  would  have  more  than  sufficed  to  overtop  the  consents  to  the 
inclosure, — notwithstanding  the  provisional  order  contained  the  following  so-called 
exception, — "  that  all  mines,  minerals,  stone,  and  other  substrata  be  reserved  to 
O,  with  a  right  to  enter  the  said  lands  when  inclosed,  for  the  purpose  of  opening, 
working,  or  winning  such  mines,  minerals,  stone,  and  other  substrata,  making 
compensation  for  any  damage  to  the  surface  which  may  thereby  be  done." 

Manisty,  Q.  C,  in  Michaelmas  Term  last,  on  behalf  of  Mr.  Henry  John  King 
Church,  obtained  a  rule  calling  upon  the  inclosure  commissioners  for  England  and 
Wales  to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit  them  from 
reporting  the  proposed  inclosure  of  Old  Oak  Common,  in  the  parish  of  Acton,  in  the 
county  of  Middlesex,  for  the  sanction  of  parliament,  or  from  taking  any  further  steps 
towards  the  inclosure  of  the  said  common,  without  first  obtaining  the  consent  of  the 
said  Henry  John  King  Church,  or  without  first  obtaining  in  the  manner  prescribed 
by  the  8  &  9  Vict.  c.  1 !  8,  the  consent  of  persons  the  aggregate  amount  of  whose 
interest  in  the  land  proposed  to  be  inclosed  should  not  be  less  in  value  than  two 
thirds  of  the  whole  interest  in  such  land,  including  the  interest  of  the  said  Henry 
John  King  Church  as  owner  of  the  soil,  with  the  mines,  minerals,  stone,  and  other 
substrata  under  such  land. 

The  affidavit  on  which  the  motion  was  founded  disclosed  the  following  facts  : — Old 
Oak  Common  formerly  constituted  part  of  the  manor  of  Sutton  Court,  of  which  the 
Dean  and  Chapter  of  St.  Paul's  were  lords.  In  the  year  1800  they  sold  it  under  the 
provisions  of  the  land-tax  act,  39  G.  3,  c.  21  ;  and  in  1849  Mr.  Church  became  possessed 
of  it.  It  consisted  then  of  an  open  tract  of  land  containing  about  140  acres.  In 
April,  1861,  certain  persons  who  claimed  rights  of  [665]  common  over  the  land  applied 
to  the  inclosure  commissioners  to  deal  with  it  under  the  inclosure  acts  ;  and  on  the 
31st  of  September,  the  following  provisional  order  was  made  : — 

"  Whereas,  persons  interested  in  certain  lands  called  or  known  as  Old  Oak 
Common,  in  the  parish  of  Acton,  in  the  county  of  Middlesex,  being  land  subject  to  be 
inclosed  under  the  provisions  of  the  acts  for  the  inclosure,  exchange,  and  improvement 
of  land,  and  proposing  to  inclose  the  same  under  the  said  acts,  have  made  due  applica- 
tion to  the  inclosure  commissioners  for  England  and  Wales  to  sauetion  such  inclosure  : 
And  whereas  it  has  been  made  to  appear  to  the  said  commissioners  that  the  persons 
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malting  the  said  application  represent  al  least  one  third  in  value  of  the  interest  in  the 
said  lands:  And  whereas  the  said  commissioners,  on  the  statements  contained  in  the 

said  application,  thought  the  inclosure  of  the  said  lands  might  he  found  to  he  expedient, 
and  accordingly  referred  the  said  application  to  Nathan  Wetherell,  Esq.,  an  assistant' 
commissioner  under  the  said  acts  :  And  whereas  the  said  assistant-commissioner,  after 
having  caused  due  notice  to  be  given  as  required  03'  the  said  acts,  and  having  inspected 
the  said  lands,  held,  pursuant  to  the  said  notice,  a  meeting  on  the  7th  day  of  June, 
1861,  at  the  George  Inn,  in  the  said  parish,  to  hear  any  objections  which  might  be 
made  to  the  said  proposed  inclosure,  and  any  information  or  evidence  which  might  he 
offered  in  relation  thereto,  and  inquired  into  the  correctness  of  the  statements  in 
the  said  application,  and  otherwise  into  the  expediency  of  the  said  proposed  inclosure  : 
And  whereas  the  said  assistant-commissioner  duly  reported  in  writing  to  the  said 
commissioners  the  result  of  his  inquiries  as  to  the  statements  contained  in  the  said 
application,  and  his  opinion  as  to  the  expediency  of  the  said  proposed  in-[666]-closure, 
with  his  reasons  for  such  opinion,  and  annexed  to  his  report  a  sketch  of  his  said  lands  : 
And  whereas  we  the  said  commissioners  are  of  opinion  that  the  said  proposed  inclosure 
would  be  expedient,  and  in  case  the  necessary  consents  be  given,  and  the  requisites 
of  the  said  acts  be  otherwise  complied  with,  intend  to  certify,  in  our  annual  general 
report,  the  expediency  of  such  inclosure  upon  the  terms  hereinafter  mentioned  :  Now, 
therefore,  in  pursuance  of  the  power  given  to  us  by  the  said  acts,  we,  the  inclosure 
commissioners  for  England  and  Wales,  do  by  this  provisional  order  under  our  seal 
declare  the  following  to  be  the  terms  and  conditions  on  which  we  are  of  opinion  that 
the  said  inclosure  should  be  made,  that  is  to  say, — that  three  acres  at  or  near  the  spot 
marked  A.  on  the  plan  hereto  annexed  be  allotted  for  the  labouring  poor  ;  and  that  all 
mini:*,  mini  nils,  stone,  and  other  substrata  he  reserved  to  Henry  John  King  Church,  Esq., 
villi  a  right  to  enter  the  said  lands,  when  inclosed,  for  the  purpose  of  opening,  world  mi,  or 
winning  ueh  mines,  minerals,  slum-,  ami  other  substrata,  making  eom/ien^ttion  for  am/  i/amm/e 
In  lie  surface  which  may  thereby  he  done.     In  witness,"  &c. 

The  ground  of  complaint  was  that  there  was  alarge  quantity  of  valuable  brick-earth 
under  the  surface  of  the  land,  the  value  of  which  the  assistant-commissioner  had  declined 
to  take  into  consideration  in  valuing  Mr.  Church's  interest,  as  it  was  alleged  he  was 
bound  to  do.  It  was  sworn,  that  the  value  of  Mr.  Church's  interest  in  the  land  proposed 
to  be  inclosed,  even  on  the  assumption  of  the  said  land  being  subject  to  all  the  rights 
of  common  claimed  thereon,  far  exceeded,  according  to  any  fair  and  reasonable  estimate 
thereof,  the  aggregate  value  of  all  such  rights  of  common  and  all  other  rights  therein 
or  thereon.  The  8  A-  9  Vict.  c.  118,  ss.  I'!.  22,  2:1,  27,  29,  and  the  cases  of  Towneley 
[667]  v.  Gibson,  2  T.  R.  701,  mdSmith  v.  Smith,  2  Price,  101,  were  referred  to. 

Bovill,  Q.  C,  and  E.  M.  White,  now  shewed  cause,  upon  the  affidavits  of  Mr.  J.  M. 
White,  solicitor  to  the  inclosure  commissioners,  and  of  Mr.  Wetherell,  the  assistant- 
commissioner  ('().  The  provisional  order  having  [668]  excepted  "mines,  minerals, 
stone,  and  other  substrata,"  any  underground  rights  Mr.  Chinch  may  have  are  amply 
secured  to  him  unall'ccted  by  the  proposed  inclosure.     If  the  minerals  are  excepted 

((()  Mi-.  White's  affidavil  stated,  that,  by  a  certain  indenture  of  bargain  and  sale 
preserved  among  the  records  in  the  custody  of  the  Master  of  the  Rolls,  deposited  in 
tin'  public  record  office  in  London  (Close  Rolls,  •">  <!.  1,  p.  !),  1822),  bearing  date  the 
21th  of  .Inly,  1800,  ami  made  between  the  1  lean  and  Chapter  of  the  Cathedral  Church 
of  St.  Paul,  in  London,  of  the  first  part,  two  of  the  commissioners  of  the  land  tax 
appointed  by  virtue  of  the  acts  for  the  redemption  of  the  land-tax  of  the  38th  and 
39th  (!.  ■'!,  of  the  second  part,  and  William  Duke  of  Devonshire  of  the  third  part,  ami 
bring  a  bargain  and  sale,  amongst  other  hereditaments,  of  "All  that  the  site,  capital 

messuage,  or  man   ion  house  of   the  manor  or   lordship  of   Sutton  Court,  in    the   parish 

of  Chiswick,  in  the  county  of  Middlesex  ;  and  all  thai  rectory  or  parsonage  impropriate 
of  Chiswick  aforesaid,  and  the  wood  called  the  Old  Holt,  ami  all  messuages,  houses, 
edifices,  buildings,  demesne  lands,  meadows,  pastures,  feedings,  trees,  woods,  under- 
woods, ways,  waters,  watercourses,  glebe  lands,  tithes,  fruits,  profits,  commodities,  and 

appurtenances  to  the  said  manor  or  lordship  or  to  the  aforesaid  rectory  or  parsonage, 

or  either  of  them,  belonging  or  in  any  wise  appertaining,  except  as  therein  excepted  " 
and  amongst  such  exceptions  were   all   lands  grantable   by   Copy   of   eomt    roll,  courts, 

fines,  and  other  profits  thereof,  and  all  heriots  whal  oever  to  the  said  ma 'belonging  • 

and   also   full   and    free   liberty    for   the  said  Dean  and  ( 'hapter  ami  t  heir  successors  lo 
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their  value  clearly  ought  not  to  be  considered  in  ascertaining  the  [669]  relative 
amount  of  assents  and  dissents.  But  it  is  submitted  that  this  is  not  the  subject  of 
prohibition  at  all.  The  matter  is  left  to  the  commissioners  ;  and,  if  they  are  satisfied 
that  the  parties  assenting  to  the  proposed  inclosure  possess  two  thirds  in  value  of  the 
[670]  whole  interest  in  the  land,  that  is  conclusive.  They  are  then  to  make  a  pro- 
keep  and  hold  any  of  the  said  courts  in  any  place  within  the  said  manor,  at  their  free 
will  and  pleasure,  when  and  as  often  as  they  should  see  lit. 

The  wood  called  the  "  Old  Holt "  is  the  same  as  is  now  called  the  "  Old  Oak  Wood  " 
or  Common,  part  whereof  is  said  to  be  in  the  parish  of  Acton,  in  the  county  of 
Middlesex,  and  was  purchased  of  William  Spencer,  Duke  of  Devonshire,  the  successor 
in  estate  of  the  said  William,  Duke  of  Devonshire,  by  an  ancestor  of  Mr.  Church  who 
now  claims  to  be  the  owner  thereof,  in  or  about  the  year  1822,  by  the  description  of 
"  All  that  wood  or  common  in  Acton  aforesaid  called  the  Old  Holt  Wood  or  Old  Holt 
Common,  containing  200  acres  or  thereabouts,  be  the  same  more  or  less,  as  the  said 
William  Spencer,  Duke  of  Devonshire,  has  any  right  or  interest  in  or  to  the  same  as 
owner  of  the  soil  thereof." 

Before  the  sale  to  the  said  ancestor  of  Mr.  Church,  the  said  Old  Holt  Wood  or 
Common  was  put  up  for  sale  at  the  Auction  Mart,  among  other  estates  at  Turnham 
Green  and  Chiswick,  on  behalf  of  the  then  Duke  of  Devonshire,  by  Messrs.  Driver,  on 
the  25th  of  September,  1821  :  and  in  the  printed  particulars  and  advertisement  of  such 
sale  Lot  20  is  described  as  "  Old  Holt  Common,  at  East  Acton,  being  a  villa  residence 
(therein  described),  together  with  good  kitchen-garden  and  pleasure  ground,  with  a 
wall  and  shrubbery  round  the  paddock,  which  contains  in  the  whole  about  three  acres 
(a  part  of  the  above  land  has  been  inclosed  within  these  few  years  from  the  common), 
and  all  such  rights  and  interests  as  the  vendor  is  entitled  to  as  owner  of  the  soil  of 
the  common  called  Old  Oak  Common,  containing  200  acres,  with  the  right  of  common 
of  pasture  and  fuel  thereon,"  and  which  premises  are  described  as  being  in  the  occupa- 
tion of  a  Mr.  M'Nalty,  and  granted  by  a  lease  to  the  Hon.  C.  Hely  Hutchinson  for 
twenty -oue  years  from  Lady  Day,  1812,  and  were  purchased  by  the  said  ancestor  of 
Mr.  Church  as  aforesaid. 

The  manor  of  Sutton  is  now  vested  in  the  Ecclesiastical  Commissioners  for  England, 
who  are  the  lords  thereof ;  and  copyhold  or  customary  courts  are  held  for  the  said 
manor  in  their  name  as  such  lords. 

By  virtue  of  the  12th  section  of  the  39  G  3,  c.  21,  the  minerals  under  the  said  Old 
Holt  or  Old  Oak  Wood  or  Common  did  not  pass  by  the  deed  of  bargain  and  sale  of 
the  24th  of  July,  1800  ;  and  by  the  operation  of  the  acts  relating  to  the  Ecclesiastical 
Commissioners,  these  minerals  and  all  other  the  corporate  property  of  the  Dean  and 
Chapter  of  St.  Paul's  are  now  vested  in  the  said  Ecclesiastical  Commissioners. 

As  one  of  the  solicitors  to  the  said  Ecclesiastical  Commissioners,  the  deponent  was 
instructed  to  apply  to  the  Inclosure  Commissioners,  in  case  the  inclosure  of  the  said 
Old  Holt  or  Old  Oak  Common  shall  proceed,  to  amend  the  provisional  order  issued  by 
the  said  inclosure  commissioners,  by  striking  out  the  reservation  of  the  said  minerals 
to  the  said  Mr.  Church,  and  inserting  a  reservation  to  the  said  Ecclesiastical  Com- 
missioners as  owners  thereof. 

The  affidavit  then  verified  two  several  reports  to  the  inclosure  commissioners  made 
by  their  assistant-commissioner,  Mr.  Wetherell,  relating  to  the  meetings  held  by  him 
for  hearing  objections  to  the  proposed  inclosure  of  Old  Oak  Common,  and  for  taking 
assents  and  dissents  under  the  27th  section  of  the  General  Inclosure  Act,  8  &  9  Vict, 
c.  118. 

Mr.  Wetherell's  affidavit  was  in  substance  as  follows : — 

Some  time  previously  to  the  year  1859,  the  North  and  South  Western  Junction 
Railway  Company,  under  the  powers  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  16),  took  a  portion  of  Old  Oak  Common,  for  the  purposes  of  their  act. 

The  company  entered  into  an  agreement  with  Mr.  Church  for  payment  to  him  of 
a  sum  of  money  as  a  compensation  for  his  interest  in  the  soil  of  the  portion  of  the 
common  so  taken ;  and  they  also  entered  into  an  agreement  with  a  committee  of  the 
persons  who  claimed  rights  of  common  over  Old  Oak  Common,  for  payment  to  them 
of  a  sum  of  money  as  a  compensation  for  the  extinguishment  of  their  rights  of  common 
of  pasture  over  the  portion  of  the  common  so  taken. 

The  deponent  was  appointed  by  the  inclosure  commissioners  to  apportion  the  sum 


11  C  B.  (N.  S)671.      CHURCH    V.  THE    INCLOSURE   COMMISSIONERS  959 

visional  order,  to  hear  objections,  and  to  make  their  report  to  parliament.  The  lands 
which  are  subject  to  inclosure  are  described  in  s.  1 1  of  the  general  inclosure  act,  8  &  9 
Vict.  c.  118,  [671]  and  are,  amongst  others,  "all  lands  subject  to  any  rights  of  common 
whatsoever,  and  whether  such  rights  may  be  exercised  or  enjoyed  at  all  times,  or  may 
be  exercised  or  enjoyed  only  during  limited  times,  seasons,  or  periods,  or  be  subject 
to  any  suspension  or  restric-[672]-tion  whatsoever  in  respect  of  the  time  of  the  enjoy- 
ment thereof."     The  25th  section  enacts  that  "any  persons  interested  in  land  subject 

so  paid  by  the  company  for  the  extinguishment  of  the  rights  of  common,  among  the 
parties  entitled  to  the  said  rights. 

The  deponent  held  meetings  in  the  year  1859,  and  subsequently  ;  and  he  ascertained 
as  far  as  he  was  able  the  parties  entitled  to  such  rights  of  common,  and  the  premises 
in  respect  of  which  such  rights  had  been  exercised,  and  the  proportions  in  which  the 
said  parties  were  entitled  to  the  compensation  fund. 

Among  the  parties  so  claiming  rights  of  common  of  pasturage,  Mr.  Church,  in 
respect  of  a  farm  situate  in  the  parish  of  Acton,  claimed  a  right  of  common  of  pasturage 
over  Old  Oak  Common,  and  received  in  compensation  for  such  right  a  proportionate 
part  with  the  other  persons  entitled  to  such  rights  of  common,  of  the  sum  so  paid  by 
the  said  railway  company. 

In  the  course  of  the  investigation  for  ascertaining  the  rights  of  the  parties,  it  was 
proved  by  several  witnesses  that,  at  all  times  within  the  memory  of  man,  owners  of 
lands  and  tenements  within  the  parish  of  Acton  had  by  their  cattle  constantly 
depastured  Old  Oak  Common  without  interruption. 

In  calculating  the  interests  and  proportions  of  the  different  parties  so  claiming  to 
divide  such  compensation  money,  including  Mr.  Church,  the  deponent  adopted  the 
proportion  to  which  each  party  was  assessed  to  the  poor-rate  in  respect  of  the  land  to 
which  the  claim  to  right  of  pasturage  over  such  common  was  attached,  in  like  manner 
as  he  made  a  similar  calculation  in  the  proceedings  of  the  inclosure  of  the  said  common 
as  hereinbefore  mentioned. 

After  such  proceedings  in  respect  of  the  said  railway  compensation  money,  and  in 
consequence  of  Mr.  Church  asserting  (as  the  deponent  was  informed  by  several  of  the 
commoners)  that  he  was  the  sole  owner  of  Old  Oak  Common,  and  of  the  entire 
pasturage  over  it,  free  from  all  rights  of  common  whatever,  and  of  his  proceeding  to 
enforce  his  alleged  claim,  an  application  was  made  to  the  inclosure  commissioners  by 
certain  of  the  landowners  in  the  parish  of  Acton  claiming  rights  of  common  over  the 
said  Old  Oak  Common,  for  an  inclosure  of  the  same,  under  which  inclosure  proceedings 
all  claims  could  be  tried  and  disposed  of. 

By  the  direction  of  the  inclosure  commissioners,  the  deponent  held  the  usual 
meeting  to  hear  objections  to  the  said  inclosure,  and  also  a  meeting  for  the  purpose  of 
taking  assents  and  dissents  under  section  '11  of  the  General  Inclosure  Act. 

At  the  last-mentioned  meeting,  Mr.  Church  by  his  counsel  alleged  that  the  minerals 
under  Old  Oak  Common  are  of  great  value,  and  that  the  same,  if  added  to  the  value 
of  the  interests  of  the  non-assenting  or  dissenting  parties,  would  raise  the  values  of 
the  interests  of  such  non-assenting  or  dissenting  parties  to  a  proportion  of  more  than 
one  third  part  of  the  total  interests. 

The  mines  and  minerals  had  upon  the  alleged  title  of  Mr.  Church  been  reserved  to 
him  by  the  provisional  order  of  the  inclosure  commissioners:  and,  as  the  minerals 
were  so  reserved,  and  were  not  to  be  dealt  with  under  the  inclosure,  the  deponent 
declined  to  take  them  into  account  in  ascertaining  the  values  of  the  interests. 

In  calculating  the  interests  of  the  assenting  and  dissenting  parties,  it  became 
necessary  to  assign  some  proportion  of  value  to  the  soil.      Except  under  special  ciicum- 

stances,  the  usual  proportion  of  value  attributed  to  the  soil,  as  will  appear  by  the 
reports  of  the  inclosure  commissioners,  is  one  fifteenth  or  one  sixteenth  part  of  the 
entire  interests :  and  in  the  present  case  the  deponenl  attributed  to  the  soil  a  value  "I 
one  fifteenth  of  the  entire  interests,  less  the  value  of  the  minerals. 

Inasmuch  as  Old  Oak  Common  is  not  now  waste  of  a  manor,  it  became  unnecessary 
to  obtain  the  consent  of  .Mr.  Church  to  the  inclosure  as  owner  of  the  Soil  J  and,  having 
ascertained  the  interests  in  the  mode  prescribed  by  the  General  Inclosure  Ail,  \  i/..  the 
rateable  values  at  which  the  common  light  premises  of  t  hose  parties  who  in  his  opinion 
proved  that  they  were  entitled  to  lights  of  common  were  assessed  to  the  relief  of  the 
poor,  and  after  allowing  and  deducting  one  fifteenth  part  of  Buch  rateable  values  as 
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to  be  inclosed  and  proposing  to  inclose  the  same  under  this  act,  may  make  application 
to  the  commissioners  according  to  the  form  which  may  have  been  circulated  as  aforesaid 
(s.  24)  by  the  commissioners  to  sanction  such  inclosure,  or  to  certify  in  their  annual 
general  report  (under  s.  3)  the  expediency  of  such  inclosure.  as  the  case  may  require  ; 
and  in  case  the  commissioners  shall,  on  the  statements  contained  in  such  application, 
think  that  the  inclosure  of  such  land,  or  of  some  part  thereof,  may  be  found  to  be 
expedient,  they  shall  refer  such  application  to  an  assistant-commissioner,  who  shall 
inspect  the  land  proposed  to  be  inclosed,  and  inquire  into  the  correctness  of  the  state- 
ments in  such  application,  and  otherwise  into  the  expediency  of  the  proposed  inclosure  ; 
and  such  assistant-commissioner  shall  hold  a  meeting  or  meetings  to  hear  any  objections 
which  may  be  made  to  the  proposed  inclosure,  and  any  information  or  evidence  which 
may  be  afforded  in  relation  thereto,  and  may  adjourn  such  meetings  respectively,  and 
shall  cause  notice  to  be  given  on  the  church  door  of  the  parish  in  which  the  land 
proposed  to  be  inclosed,  or  the  greater  part  thereof,  shall  be  situate,  [673]  and  also  a 
like  notice  to  be  given  by  advertisement  of  the  time  and  place  of  every  such  meeting, 
fourteen  days  at  least  before  every  such  meeting  (meetings  by  adjournment  only 
excepted) :  Provided,  nevertheless,  that  it  shall  not  be  lawful  for  the  commissioners 
to  refer  such  application  to  the  assistant  commissioner,  nor  for  the  assistant-commis- 
sioner to  take  any  further  proceedings  upon  any  such  application,  unless  it  shall 
be  made  to  appear  to  him  or  them  respectively  that  the  persons  making  such 
application  represent  at  least  one  third  in  value  of  the  interests  in  the  lands  therein 
proposed  to  be  inclosed."  The  26th  section  enacts  "that  the  assistant-commissioner 
to  whom  such  application  shall  be  referred  shall  report  in  writing  to  the  commissioners 
the  result  of  his  inquiries  as  to  the  statements  contained  in  the  application,  and  his 
opinion  as  to  the  expediency  or  inexpediency  of  the  proposed  inclosure,  with  the 
reasons  for  such  opinion  ;  and,  in  case  he  shall  think  such  inclosure  expedient,  he 
may  specify  any  terms  or  conditions  which  may  appear  to  him  to  be  proper  for  the 
protection  of  any  public  interests,  or  of  any  mineral  property  or  peculiar  rights  in  relation 
fa  tin-  land  proposed  to  be  inclosed,"  &c.  And  s.  27  enacts  that,  "if,  on  the  report  of  the 
assistant-commissioner,  or  after  any  further  inquiries  they  shall  think  necessary  in 
relation  thereto,  the  commissioners  shall  be  of  opinion,  having  regard  as  well  to  the 
health,  comfort,  and  convenience  of  the  inhabitants  of  any  cities,  towns,  villages,  or 
populous  places  in  or  near  any  parish  in  which  the  land  proposed  to  be  inclosed  or 
any  part  thereof  shall  be  situate,  as  to  the  advantage  of  the  proprietors  of  the  land 
to  which  such  application  shall  relate,  that  the  proposed  inclosure  would  be  expedient, 
the  commissioners,  by  provisional  older  under  their  seal,  shall  set  forth  the  terms  and 
conditions  on  which  they  shall  be  of  opinion  that  the  inclosure  should  be  made,  and 
[674]  especially  the  quantity  and  situation  of  the  allotments  (if  any)  which  under 
the  provisions  of  this  act  should  be  appropriated  for  the  purposes  of  exercise  and 
recreation  and  for  the  labouring  poor,  and  in  case  the  lord  of  the  manor  shall  be 
entitled  to  the  soil  of  the  land  proposed  to  be  inclosed,  shall  specify  the  share  or 
proportion  of  the  residue  of  the  land  which,  after  provision  made  for  the  payment 
of  expenses,  in  case  the  expenses  shall  under  the  provisions  hereinafter  (s.  124) 
contained  be  so  directed  to  be  paid  by  sale  of  land,  and  after  deducting  the  allot- 
ments to  be  made  for  public  purposes,  should  be  allotted  to  the  lord  of  the  manor 
in  respect  of  his  right  and  interest  in  the  soil,  either  exclusively  or  inclusively  of  his 
right  or  interest  in  all  or  any  of  the  mines,  minerals,  stone,  and  other  substrata  under 
such  land,  or  inclusively  or  exclusively  of  any  right  of  pasturage,  which  may  have 
been  usually  enjoyed  by  such  lord  or  his  tenants,  or  any  other  right  or  interest  of 
such  lord  in  the  land  to  be  inclosed,  as  the  case  may  appear  to  the  commissioners 
to  require,  or  as  the  parties  interested,  with  the  approbation  of  the  commissioners, 

representing  the  value  of  the  soil,  the  deponent  ascertained  that  the  interests  of  the 
assenting  parties  exceeded  two  third  parts  of  the  values  of  the  entire  interests. 

In  attributing  the  proportional  value  of  one  fifteenth  part  to  the  soil  of  Old  Oak 
Common,  the  deponent  expressly  stated  to  the  other  parties  present  at  the  meeting 
that  this  proportion  was  allowed  solely  for  the  purpose  of  the  calculations  which  he 
was  required  to  make  at  the  meeting  ;  but  that  it  was  open  to  the  owner  of  the  soil 
to  prove,  if  he  could,  to  the  valuer,  who  is  the  proper  officer  to  determine  its  value, 
that  circumstances  existed  under  which  a  greater  proportion  than  one  fifteenth  part 
ought  to  be  allotted  and  assigned  to  the  ownership  of  the  soil. 


lie.  B(NS)675.      CHURCH    V.  THE    INCLOSURE   COMMISSIONERS  961 

may   have   agreed,  and  in  case  there  shall   lie    any  mineral   property,  or  any    rights 
in  relation  thereto,  not  vested  in  the  lord   of  the  manor,  or  other  rights  which  shall 
appear  to  the  commissioners  proper  to  be  specially  provided  for  upon  such  inelosurc, 
or  to  be  excepted  from  the  operation  thereof,  shall  specify  the  provisions  or  exceptions 
which  should  be  made  in  that  behalf ;  and  the  commissioners  shall  thereupon  cause 
notice  to  be  given  of  their  intention  to  authorize  the  proposed  inclosure,  or  (as  the 
case  may  be)  to  certify  in  their  annual  general  report  the  expediency  of  the  proposed 
inclosure,  but  upon  the  terms  and  conditions  in  such  order  expressed,  and  in  case  the 
consents  required  by  this  act  should  be  given  within  the  time  in  such  notice  [675] 
specified,  or  within  any  enlarged  time  which  the  commissioners  may  allow  for  that 
purpose ;  and  the  commissioners  shall  cause  to  be  deposited  for  inspection  a  copy  of 
such  provisional  order  in  the  parish  or  place  in  which  the  land  proposed  to  be  inclosed, 
or  some  part  thereof,   shall  be  situate,  and  may,  in  case  they  shall  think  fit,  cause 
meetings  to  be  holden  by  an  assistant-commissioner  for  the  purpose  of  taking  consents 
and  dissents,  or  of  ascertaining  the  interests  of  consenting  or  dissenting  parties,  or 
give  such  direction  as  to  the  mode  of  taking  and  verifying  consents  as  they  shall  think 
fit :  anil,  in  case  it  shall  appear  to  the  satisfaction  of  the  commissioners  that  persons 
the  aggregate  amount  of  whose  interests  in  the  land  proposed  to  be  inclosed  shall  not 
be  less  in  value  than  two  thirds  of  the  whole  interest  in  such  land,  and  the  other 
persons,  if  any,  whose  consents  may  be  necessary  under  the  provisions  hereinafter 
contained,  shall  have  consented  to  such  inclosure  upon  the  terms  and  conditions  in 
such  order  expressed,  then,  if  the  land  proposed  to  be  inclosed  cannot  be  inclosed 
under  this  act  without  the  previous  direction  of  parliament,  the  commissioners  shall 
in  their  next  annual  general  report  certify  their  opinion  that  the  proposed  inclosure 
would  be  expedient,  with  such  particulars  in  relation  thereto,  or  to  the  terms  and 
conditions  aforesaid,  as  they  shall  think  necessary,"  &C.     The  98th  section  provides 
that,  "  in  every  case  in  which  the  right  to  all  or  any  of  the  mines,  minerals,  stone, 
and  other  substrata  under  any  land  inclosed  under  this  act  shall  exist  as  property 
distinct  and  separate  from  the  property  in  the  surface,  and  shall  not  be  compensated 
upon  the  inclosure,  the  right  and  property  in  such  mines,  minerals,  stone,  or  other 
substrata,  and  all  rights  and  easements  auxiliary  to  or  connected  with  the  exercise 
or  enjoyment  of  the  right  and  property  in  such  mines,  minerals,  stone,  or  [676]  other 
substrata,  shall  be  in  nowise  affected  by  the  inclosure  ;  and,  in  case  any  mines,  minerals, 
stone,  or  other  substrata  under  any  land  inclosed   under  this  act,   or  the   right  of 
searching  for  or  getting  the  same,  shall    have    been  leased  or  agreed    to  be  leased 
to  any  person  as  property  distinct  and  separate  from  the  property  in  the  surface,  with 
or  without  powers  over  the  surface  of  the  land  auxiliary  to  the  purposes  of  such  lease, 
the  rights  of  the  lessee  or  tenant  under  such  lease  or  agreement  shall  be  in  no  wise 
affected  by  the  inclosure."     The  29th  section  gives  a  veto  to  the  lord  of  the  manor: 
it  enacts  that,  "when  the  land  to  which  such  application   shall  relate  shall  be  waste 
of  any  manor,  or  land  within  any  manor  to  the  soil  of  which  the  lord  of  such  manor 
shall  be  entitled  in   right   of  his  manor,  then,   unless  there  shall  be  more  than  one 
person  interested   in  such  manor  according  to  the  definition  of  this  act,   the  com- 
missioners shall   not  proceed  to  an  inclosure  on  such  application,  or  certify  in  their 
annual  general  report  the  expediency   thereof,  unless    the  person  interested   in  the 
land  subject   to  he  inclosed  as  aforesaid  in  right  of    such  manor,  or   his  substitute 
under  this  act,  shall  consent  to  such  inclosure  ;  and  where  there  shall  be  more  than 
one  person   interested   in   such  manor,   the  commissioners  shall  not   proceed    to  an 
inclosure,  or  certify  as  aforesaid  the  expediency  thereof,  in  case  such  persons,  or  the 
majority  of  such  persons  in    respect    of   interest,  shall   signify  their  dissent  within   the 
time  limited  by  the  commissioners."      But  Church  is  not  lord  of  the  manor.      As  well 
might   Mr.  Qrubb  have  claimed  a  veto  in  his  case:  see  Qrubb  v.  The  Inclosuri   ('nm- 
m    loners,  ante,   vol.    i.\.,    p.   612.      I  Eric,   C.   J.      Your   contention    is  that,   if  the 
Commissioners    think    proper    to   decline    to    take    a   claim    into   consideration,    their 
decision   is   final,    and   we  cannot    interfere  .'|       Precisely   so:    the    party    who    thinks 
himself  aggrieved    [677]  must   go  to  parliament.      The  assistant-commissioner  has 
obtained    the   consent    of   two   thirds   in    value  of  the  interests   in    the   land   proposed 
to  be   inclosed  ;  and   he  was  not   hound   to  take  into  consideration  Chinch's  supposed 
interest  in  the  substrata.      The   inclosure   professes  to  deal   only  with    the   surface  of 
the  land.     Church's  interest,  if  ho  has  any,  in  the  minerals,  is  reserved  to  him   by  the 
except  ion,  and  the  commissioners  propose  to  allot  him  one  fifteenth  of  the  surface. 
C.  P.  XX.— 31 
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Further,  it  is  submitted  that  Church  has  no  interest  in  the  minerals.  His  ancestor 
purchased  the  land  under  the  powers  of  the  Land  Tax  Redemption  Act,  39  G.  3, 
c.  21.  By  the  12th  section  (a)  of  that  act,  the  mines  and  minerals  are  vested  in  the 
ecclesiastical  commissioners,  whose  consent  the  inclosure  commissioners  have  obtained  ; 
and  the  provisional  order  will  be  amended  in  this  respect  under  the  9  &  10  Vict.  c.  70, 
s.  1.  The  case  of  Smith  v.  Smith,  2  Price,  101,  has  no  bearing  upon  the  present  case  : 
the  only  question  there  was,  whether  the  person  claiming  was  the  person  described  in 
the  Inclosure  Act,  lord  or  a  person  claiming  [678]  to  be  lord  of  the  manor.  [Erie,  C.  J. 
It  is  demonstrable  here  that  Church  is  not  lord  of  the  manor.] 

Manisty,  Q.  C,  and  Kemplay,  in  support  of  the  rule.  The  commissioners  are 
clearly  assuming  to  deal  with  a  valuable  right  of  Mr.  Church.  He  is  the  owner 
of  the  soil,  including  the  brick-earth  :  this  they  purpose  to  take  from  him,  leaving 
him  the  barren  right  to  work  it,  paying  compensation  for  surface  damage.  This 
is  a  perfect  mockery.  [Erie,  C.  J.  The  lord  may  approve  :  but  I  do  not  know 
that  a  purchaser  has  the  same  right.]  The  only  question  here  is,  whether  the  com- 
missioners have  proceeded  upon  the  right  principle  in  ascertaining  whether  or  not  the 
proper  proportion  of  assents  have  been  given  to  the  proposed  inclosure.  It  is  submitted 
that  they  have  no  power  to  except  from  the  operation  of  the  inclosure  anything  but 
what  exists  at  the  time  as  a  separate  property  ;  that  the  exception  of  that  which  they 
have  a  right  to  except  does  not  exclude  the  party  from  the  right  of  voting  on  the 
question  of  inclosure  :  and  that  there  is  in  fact  no  exception  in  this  provisional  order. 
The  application  here  was  for  the  inclosure  of  Old  Oak  Common.  It  cannot  be  disputed 
that,  under  s.  16,  the  owner  of  the  substrata  is  a  person  "interested  in  land  subject 
to  be  inclosed  under  the  act,"  and  a  person  who  under  s.  25  might  have  applied  for 
the  inclosure,  and  to  whom  the  valuer  might  assign  an  allotment.  The  application  is 
for  an  inclosure  of  the  common  in  solido :  and  the  provisional  order  is,  "that  three 
acres  at  or  near  the  spot  marked  A.  on  the  plan  hereto  annexed  be  allotted  to  the 
labouring  poor ;  and  that  all  mines,  minerals,  stone,  and  other  substrata  be  reserved 
to  Church,  with  a  right  to  enter  the  said  lands,  when  inclosed,  for  the  purpose  of 
opening,  working,  or  winning  such  mines,  minerals,  stone,  or  other  substrata,  making 
compensa  [679]-tion  for  any  damage  to  the  surface  which  may  thereby  be  done." 
[Williams,  J  That  is  applicable  to  something  to  be  done  beneath  the  land,  leaving 
the  surface  available  for  the  ordinary  purposes,  not  to  brick-earth,  which  cannot 
be  taken  without  destroying  the  surface.]  "Minerals,"  in  the  12th  section  of  the 
39  G.  3,  c.  21,  as  well  as  in  the  98th  section  of  the  8  &  9  Vict.  c.  118,  means  coal, 
iron-stone,  and  the  like,  and  not  that  which  lies  immediately  under  the  surface  of 
the  land. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  for  a  prohibition  should  be  made 
absolute.  It  appears  to  me  that  Mr.  Church  clearly  is  interested  in  the  land  proposed 
to  be  inclosed  in  respect  of  the  brick-earth,  and  in  respect  of  which  interest  his  assent 
to  the  inclosure  has  not  been  obtained.  It  is  certainly  part  of  the  land  proposed  to 
be  inclosed.  It  was  contended,  on  shewing  cause  against  the  rule  that,  the  brick-earth 
has  been  taken  out  of  the  operation  of  the  provisional  order  by  reason  of  the  exception 
or  reservation  at  the  end  thereof, — "  that  all  mines,  minerals,  stone,  and  other  substrata 
be  reserved  to  Henry  John  King  Church,  with  a  right  to  enter  the  said  lands,  when 
inclosed,  for  the  purpose  of  opening,  working,  or  winning  such  mines,  minerals,  stone, 
or  other  substrata,  making  compensation  for  any  damage  to  the  surface  which  may 
thereby  be  done."  I  am  of  opinion  that,  if  brick-earth  were  clearly  included  within 
the  words  "  mines,  minerals,  stone,  and  other  substrata,"  the  reservation  does  not 

(a)  Which  enacts  that  "  no  mines,  or  minerals,  or  seams  or  veins  of  coal,  metals,  or 
other  profits  of  the  like  nature,  belonging  to  any  manors,  messuages,  lands,  tenements, 
or  hereditaments,  which  shall  be  sold  by  any  bishop  or  other  ecclesiastical  corporation 
aforesaid,  for  the  purpose  of  redeeming  any  land-tax,  whether  the  same  shall  be  opened 
or  unopened,  nor  any  right,  title,  or  claim  to  open  or  work  the  same,  &c.  shall  pass  by 
any  conveyance  of  such  manors,  messuages,  lands,  tenements,  or  hereditaments,  either 
by  express  or  general  words  in  such  conveyance  ;  and  such  mines  or  minerals,  seams 
or  veins  of  coal,  metals,  or  other  profits  aforesaid,  &c,  shall  be  always  absolutely 
excepted  and  reserved  to  such  bishop  or  other  ecclesiastical  corporations  aforesaid, 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  the  same  were  in  such 
conveyance  expressly  excepted  and  reserved." 
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amount  to  an  exception  within  the  12th  section  of  the  statute.  Assuming  that  it  did, 
it  would  not,  I  think,  follow  that  the  party  entitled  would  not  have  a  right  to  a  voice 
with  reference  to  the  inclosure.  I  do  not,  however,  go  into  that  on  this  occasion, 
inasmuch  as  it  is  unnecessary  to  say  anything  as  to  the  course  the  [680]  commissioners, 
who  must  have  abundance  of  experience,  are  accustomed  to  pursue  in  the  matter.  If 
the  opposition  rested  upon  this  brick-earth  being  an  exception  out  of  the  inclosure,  it 
is  clear  to  my  mind  that  it  must  fail.  Mr.  Church  has  no  separate  property  in  the 
mines,  minerals,  and  substrata.  They  are  reserved  to  him,  and  he  has  a  deep  interest 
in  what  appears  to  be  a  very  valuable  subject ;  and  yet  he  is  excluded  from  an 
opportunity  of  expressing  his  dissent  from  the  inclosure.  I  agree  with  Mr.  White, 
that  the  words  "mines,  minerals,  stone,  and  other  substrata,"  would  be  misapplied  if 
they  were  supposed  to  include  brick-earth.  In  many  parts  of  the  country,  there  may 
bean  exclusive  enjoyment  of  mineral  property  without  very  materially  interfering 
with  the  enjoyment  of  the  land  by  the  owner  of  the  surface.  Brick-earth,  however, 
does  not  come  within  that  category  ;  it  cannot  be  got  and  worked  with  advantage 
without  entirely  (for  the  time,  at  least,)  destroying  the  surface.  The  commissioners, 
therefore,  clearly  were  not  warranted  in  treating  Mr.  Church  as  an  owner  of  mineral 
property.  He  clearly  was  within  the  general  purview  of  the  statute  interested  in  the 
land  proposed  to  be  inclosed,  in  respect  of  the  brick-earth,  which  ought  to  have  been 
included  in  the  valuation  ;  and  therefore  I  am  of  opinion  that  the  assistant-commis- 
sioner had  no  right  to  exclude  him  from  counting  in  respect  of  that  property  amongst 
the  persons  assenting  to  or  dissenting  from  the  proposed  inclosure. 

WILLIAMS,  J.  I  am  entirely  of  the  same  opinion.  It  is  not  disputed  that  Mr. 
Church  is  the  proprietor  of  valuable  property  in  Old  Oak  Common,  in  respect  of  his 
right  to  get  brick-earth,  if,  in  so  doing  he  does  not  interfere  with  the  rights  of  those 
who  are  entitled  to  common  of  pasture  there.  If,  therefore,  the  inclosure  [681] 
proceeds,  the  effect  will  be  to  deprive  Mr.  Church  of  a  very  valuable  right,  without 
giving  him  any  compensation  for  it.  If  it  is  dealt  with  simply  upon  the  footing  of 
his  being  the  proprietor  of  waste  land  over  which  there  are  existing  rights  of  common, 
the  effect  will  be  that,  when  the  allotment  comes  to  be  made,  he  will  only  have  an 
allotment  proportionate  to  the  value  of  that  limited  right.  The  brick-earth  would 
only  be  reserved  to  him  by  virtue  of  the  exception,  as  it  is  called,  in  the  provisional 
order,  of  "mines,  minerals,  stone,  and  other  substrata,"  with  a  right  to  enter  the  lands 
when  inclosed,  for  the  purpose  of  opening,  working,  or  winning  such  mines,  minerals, 
stone,  and  other  substrata,  "  making  compensation  for  any  damage  to  the  surface 
which  may  thereby  be  doue."  That,  so  far  as  Mr.  Church's  interest  in  the  brick-earth 
is  concerned,  would  be  altogether  illusory.  If  this  were  a  case  in  which  the  right 
of  the  part}'  consisted  simply  of  a  right  to  the  minerals  in  the  ordinary  sense, 
that  is,  minerals  which  could  be  worked  in  the  ordinary  way  under  ground, 
leaving  the  surface  or  crust  unaffected,  there  would  be  nothing  illusory  in  the 
exception.  Mr.  Church  would  then  have  the  minerals,  and  those  to  whom  the 
surface  was  allotted,  would,  as  is  reasonable  and  just,  have  compensation  for  any 
injury  they  might  sustain  from  his  so  doing.  But,  where  the  thing  to  be  taken 
consists  of  the  surface  itself,  if  Mr.  Church  is  to  make  compensation  to  the  allottees, 
it  will  be  neither  more  nor  less  than  making  him  pay  for  the  brick-earth  itself.  It  is 
quite  impossible  to  allow  this  manifest  perversion  of  the  meaning  of  the  act. 

Wn.LES,  J.  1  am  quite  of  the  same  opinion.  It  is  more  than  likely  that,  when 
this  matter  was  discussed  before  the  assistant-commissioner,  he  had  not  the  ad  [682] 
vantage  of  such  a  full  knowledge  of  the  facts  as  we  have  acquired  from  the  able 
arguments  which  have  been  addressed  to  us.  It  is  now  perfectly  clear  that,  in 
dealing  with  what  he  supposed  to  be  underground  rights,  the  assistant-eoiiiniissiinicr 
was  in  reality  dealing  with  the  superficies.  It  is  impossible  not  to  see  the  justice  of 
Mr.  Church's  claim  after  the  investigation  the  case  has  undergone.  The  inclosure 
cannot   be  pursued  any  further. 

KEATING,  J.  I  am  of  the  same  opinion.  It  seems  to  mo  that  up  to  the  point  of 
the  refusal  to  admit  .Mr.  Church  as  a  party  assenting  to  or  dissenting  from  the  pro 
posed  inclosure,  the  proceedings  of  the  commissioners  may  have  been  perfectly  regular. 
The,  application  to  the  commissioners  is  to  inclose  the  whole  of  old  Oak  Common. 

They  accordingly  proceed  to  deal  with  the  whole,  and,  as  pari,  with  the  Very  property 
in  i|Uestion,  and  to  make  special  provisions  in  respect  of  it,  under  88.  25,  26,  -7.  It 
would   be  manifestly  contrary  to  the  spirit  and  intention  of  the  act   that  one   with 
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whose  property  the  commissioners  are  thus  dealing  should  be  excluded  from  having 
a  voice  in  the  matter.  The  case  could  not  have  been  brought  before  the  assistant^ 
commissioner  iu  the  way  in  which  it  has  been  presented  to  us.  The  whole  circum- 
stances, however,  being  looked  at,  it  is  clear  that  Mr.  Church  is  entitled  to  vote  in 
respect  of  the  value  of  the  right  in  question,  and  that  the  commissioners  ought  to  be 
prohibited  from  proceeding  further  with  the  proposed  inclosnre. 
Rule  absolute  (a). 

[683]     Turner  and  Another,  Assignees  of  Joseph  Jukes,  a  Bankrupt, 
t:  Hardcastle.     Jan.  20th,  1862. 

[S.  C.  31  L.  J.  C.  P.  193  ;  5  L.  T.  748.     Referred  to,  Johns/on  v.  Lancashire  awl 
Yorkshire  Railway,  L878,  3  C.  P.  D.  506;  The  Winkfield,  [1902]  P.  57.] 

A.  held  a  lease  of  mines  of  coal  and  iron-stone,  and  carried  on  the  business  of  smelting, 
adding  to  the  iron  ore  produced  from  his  own  mines  from  65  to  70  per  cent,  of  ore 
which  he  bought  elsewhere  and  smelted  the  whole  into  pig-iron  which  he  sold  in 
the  market: — Held,  that  he  was  a  trader  within  the  meaning  of  the  Bankrupt  Act, 
12  &  13  Vict.  c.  106.— A  trader,  being  pressed  by  a  particular  creditor,  who  had 
issued  an  execution  against  him,  under  which  the  sheriff  had  seized,  executed  an 
assignment  of  all  his  estate  and  effects  for  the  benefit  of  his  creditors,  and  in  the 
presence  of  the  party  to  whom  the  assignment  was  made  gave  it  to  his  attorney,  wi 
order  that  it  might  I":  used,  if  circumstances  should  n  nder  it  necessary  as  an  act  of  bankruptcy, 
and  caused  notice  to  be  given  to  the  execution-creditor  and  the  sheriff  that  "he  had 
that  day  committed  an  act  of  bankruptcy  :  " — Held,  that  the  deed  operated  as  a  valid 
act  of  bankruptcy . — Held  also,  that  the  general  form  of  notice  was  sufficient,  without 
stating  of  what  the  act  of  bankruptcy  consisted. — Whether  the  validity  of  the 
assignment  as  an  act  of  bankruptcy  would  have  been  defeated  if  it  had  been  shewn 
that  the  petitioning-creditor  was  aware  of  the  circumstances  under  which  the  deed 
was  executed, — quaere  ? — A.,  a  trader,  purchased  a  plant  and  stock  under  an  agree- 
ment to  pay  the  purchase-money  by  instalments,  a  proper  assignment  to  be  executed 
when  the  whole  of  the  instalments  should  have  been  duly  paid,  and  the  vendor 
having  power,  in  case  of  default  for  fourteen  days  after  notice  in  writing  to  pay  the 
several  instalment,  to  re  enter,  and  expel  the  purchaser,  &c.  Default  having  been 
made  in  payment  of  certain  instalments,  but  the  vendor  not  having  availed  himself 
of  his  power  to  resume  possession  in  the  manner  provided  by  the  agreement,  and 
A.,  the  vendee,  having  become  bankrupt :— Held,  that  the  assignees  of  A.  were 
entitled  to  recover  the  whole  value  of  the  goods,  iu  an  action  of  trover  against  the 
wrong-doer. 

This  was  an  action  against  the  sheriff  of  Denbighshire  for  seizing  and  selling  the 
goods  of  Joseph  Jukes  under  a  writ  of  fi.  fa.  on  a  judgment  obtained  against  Jukes  in 
an  action  at  the  suit  of  John  Henry  Barber  and  William  Henry  Ellis. 

The  declaration  contained  a  count  in  trover  and  a  count  for  money  had  and  received 
and  on  an  account  stated.  The  defendant  pleaded,  amongst  other  pleas,  a  denial  that 
the  plaintiffs  were  assignees  and  that  the  goods  were  the  goods  of  the  plaintiffs  as  such 
assignees ;  and  he  gave  notice  of  his  intention  to  dispute  the  trading,  the  act  of 
bankruptcy,  and  the  petitioning-creditor's  debt. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  when  the  following  facts  appeared  in  evidence : — Some  time  prior  to  the  year 
1859,  a  trading  company  called  the  Ponkey  Iron  Company,  Limited,  who  carried  on 
the  business  of  [684]  iron-smelting  at  Ruabon,  in  Denbighshire,  mortgaged  their  works 
and  the  lease  of  certain  mines  there  to  one  Michael  Cooke  for  96001.  Michael  Cooke's 
interest  in  this  mortgage  afterwards  by  assignment  became  vested  in  one  Robert 
Cooke.  On  the  8th  of  September,  1859,  Robert  Cooke,  under  the  power  of  sale  con- 
tained in  the  mortgage-deed,  and  with    the  consent    of    the  company,  sold  all  the 

(a)  Bovill  asked  that  Mr.  Church  might  be  directed  to  declare  in  prohibition,  so 
as  to  give  the  commissioners  an  opportunity  of  questioning  whether  prohibition 
would  lie  in  such  a  case.  But  the  court  thought  the  case  too  clear,  and  refused  the 
application. 
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property  comprised  in  the  mortgage  to  one  Joseph  Jukes  (who  had  acted  as  manager 
for  the  company),  Jukea'at  the  same  time  covenanting  to  indemnify  the  company,  and 
the  latter  assigning  to  Jukes  the  stock  of  iron  and  other  materials  on  the  works  which 
were  not  comprised  in  the  mortgage.  By  the  terms  of  the  agreement  of  the  8th  of 
September,  1859,  between  Robert  Cooke  and  Jukes,  54001.  of  the  purchase-money 
(70001.)  for  the  mines  and  plant  was  to  he  paid  by  certain  instalments;  and  it  was 
stipulated  that,  when  the  whole  of  the  purchase  money  and  interest  had  been  paid, 
Robert  Cooke  should  execute  to  Joseph  Jukes  an  assignment  of  all  his  interest  in  the 
property  :  but  that,  in  case  default  should  be  made  in  payment  of  any  of  the  instal- 
ments, and  notice  in  writing  should  be  given  by  Robert  Cooke  requiring  payment,  ami 
further  default  should  be  made  for  fourteen  days  after  such  notice,  it  should  be  lawful 
for  Kobert  Cooke,  without  any  previous  demand  of  possession  of  the  premises,  to 
re-enter  the  same,  and  the  said  Joseph  Jukes  and  all  other  persons  therefrom  to  expel, 
as  effectually  as  any  sheriff  might  do  in  case  the  said  Robert  Cooke  had  obtained  a 
judgment  in  ejectment  for  recovering  possession  thereof. 

After  the  purchase,  Joseph  Jukes  carried  on  the  business  of  smelting  at  the  works 
in  question  upon  his  own  account,  raising  ore  from  the  mines  which  he  mixed  with 
ore  obtained  from  Northamptonshire  and  converted  into  pig-iron  and  sold, — the  pro- 
portion of  [685]  foreign  ore  which  he  purchased  being  about  65  or  70  per  cent, 
to  about  30  to  35  per  cent  of  ore  produced  from  his  own  mines.  The  object  of  so 
mixing  the  ores  was,  to  improve  the  quality  of  the  iron  and  make  it  more  marketable. 

The  act  of  bankruptcy  upon  which  the  plaintiffs  relied,  was  the  execution  by 
Joseph  Jukes  on  the  4th  of  July,  1860,  of  a  deed  whereby  he  professed  to  assign  all 
his  estate  and  effects  to  his  son  William  Henry  Jukes,  in  trust  for  the  benefit  of  all 
his  creditors.  The  circumstances  under  which  this  deed  was  executed  were  as  follows  : 
— Joseph  Jukes  was  largely  indebted  t<>  Messrs.  Earlier  iV  Ellis,  who  had  obtained 
a  judgment  and  had  issued  a  fi.  fa.  and  had  delivered  it  to  the  sheriff  with  an  indorse- 
ment to  levy  26041.  4s.  Under  this  writ  the  sheriff  seized  Joseph  Jukes's  property 
on  the  27th  of  June,  1S60.  At  this  time  a  negotiation  which  had  been  pending 
between  Joseph  Jukes  and  Messrs.  Barber  >V'  Ellis  for  a  partnership  was  broken  off. 
On  the  4th  of  July,  Joseph  Jukes,  accompanied  by  his  son  William  Henry  Jukes 
(to  whom  the  father  was  indebted  in  a  considerable  sum  for  wages  and  for  money 
lent),  went  to  Liverpool  to  consult  his  attorney,  Mr.  Evans,  as  to  the  best  course  to 
be  pursued  to  prevent  Barber  it  Ellis's  execution  sweeping  away  the  whole  of  his 
property.  He  there  saw  Mr.  Evans,  who  advised  an  act  of  bankruptcy  ;  and  ultimately 
it  was  arranged  that  Joseph  Jukes  should  execute  an  assignment,  which  Mr.  Evans 
at  once  prepared,  whereby  all  his  estate  and  effects  were  conveyed  to  William 
Henry  Jukes  in  trust  for  all  the  creditors:  and  on  the  following  day  Messrs. 
Barbci-  &  Ellis  and  the  defendant  (the  sheriff)  were  severally  served  with  the 
following  notice  : — 

"Take  notice  that  Joseph  Jukes,  of  Ruabon,  in  the  county  of  Denbigh,  has  this 
dav  committed  an  [686]  act  of  bankruptcy.     Dated  tin's  4th  day  of  July,  1860. 

"  Evans,  Son,  &  Sandy, 

"Solicitors  for  the  said  Joseph  Jukes." 

Mr.  Evans,  who  was  called  as  a  witness  at  the  trial,  stated  that,  at  the  time  this 
deed  of  assignment  was  prepared,  hopes  were  entertained  that  arrangements  might 
still  be  made  to  avoid  bankruptcy  ;  that  he  (Evans)  at  first  thought  of  getting  Jukes 
to  lile  a  declaration  of  insolvency,  but,  after  consideration,  he  BUggested  the  execution 
of  a  deed  of  assignment,  in  preference,  as  he  did  not  wish  to  have  a  general  act  of 
bankruptcy  of  which  any  One  could  have  taken  advantage  j  and  that  it  was  not  intended 

that  the  deed  should  he  used  as  .mh  act  of  bankruptcy  unless  circumstances  should 

render  it  DeCBSSary,  but  that  the  estate  should,  if  requisite,  be  administered  and  the 
affairs  wound  up  under  the  deed. 

I  hi  the  6th  of  July,  Barber  &  Ellis  took  from  the  sheriff  an  assignment  of  the 

greater  part  of   the  property  seized,  for  the  amount  indorsed  on  the  writ.      They  kept 

the  sheriff s  officer  in  possession,  and  caused  the  property  so  assigned  to  them  to  be 
sold  by  public  auction  on  the  17th,  L8fch,  and  20th. 

On  the  14th  of  July,  Joseph  Jukes  was  adjudicated  bankrupt  as  an  ironmaster, 
on  the  petition  of   his  sou,  Arthur  Jukes,  who  was  also  a  creditor  of   his  father.      The 
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act  of  bankruptcy  upon  which  the  adjudication  proceeded  was,  a  declaration  of  insolvency, 
— there  being  no  time  to  get  the  deed  of  assignment  stamped. 

Arthur  Jukes  swore  at  the  trial  that  he  was  not  privy  to  the  assignment  to  his 
brother,  and  that  he  himself  did  not  go  to  Liverpool  until  he  went  there  for  the 
purpose  of  making  his  father  a  bankrupt. 

After  the  assignment  from  the  sheriff  to  Barber  &  Ellis,  but  before  the  property 
was  sold,  Robert  Cooke,  [687J  the  assignee  of  the  mortgage,  gave  notice  to  all  the 
parties  of  his  claim  under  the  deed  of  the  8th  of  September,  1859,  default  having  been 
made  in  payment  of  several  of  the  instalments,  and  a  considerable  portion  of  the 
purchase-money  remaining  unpaid. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  evidence  of  any 
trading,  nor  of  any  act  of  bankruptcy  prior  to  the  6th  of  July,  I860,  the  date  of  the 
assignment  to  Barber  &  Ellis, — that  there  was  no  sufficient  notice  of  an  act  of  bank- 
ruptcy,— and  that,  with  the  exception  of  the  moveable  articles,  the  legal  interest  in 
the  mines,  plant,  and  machinery  was  in  Robert  Cooke,  and  not  in  the  plaintiffs  as 
assignees  under  the  fiat. 

Reliance  was  also  placed  upon  a  letter  of  the  9th  of  April,  1860,  whereby  the 
bankrupt  had  agreed  to  assign  all  his  interest  in  the  property  to  Barber  &  Ellis  :  but 
this  the  bankrupt  stated  formed  part  of  the  negotiation  for  the  proposed  partnership. 

A  verdict  was  taken  for  the  plaintiff's  for  26041.  4s.,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  or  reduce  the  damages  to  7501.,  the 
agreed  value  of  the  movable  articles. 

Knowles,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  or  to  reduce  the  damages  to  7501.  ;  or  for  a  new  trial,  on 
the  grounds, — first,  that  there  was  no  proof  of  trading  by  the  bankrupt, — secondly, 
that  the  assignment  of  the  -4th  of  July,  1860,  was  not  an  act  of  bankruptcy, — thirdly, 
that  the  petitioning-creditor  Arthur  Jukes  must  be  taken  to  have  been  privy  and 
assenting  to  the  assignment  of  the  4th  of  July, — fourthly,  that  there  was  no  sufficient 
notice  of  the  act  of  bankruptcy,  — fifthly,  that  the  property  seized  had  been  charged  by 
the  bankrupt  to  Barber  it  Ellis, — sixthly,  that  the  property  seized,  except  to  the  value 
of  7501.  [688]  was  in  Cooke.  He  referred  to  Port  v.  Turtun,  2  Wils.  169,  Sutton  v. 
Il~a  la/,  7  East,  442,  Dutton  v.  Mm  limit,  17  Yes.  19.3,  1  Rose,  213,  Heanc  v.  Rogers, 
9  B.  &  C.  577,  4  M.  &  R.  486,  Marshall  v.  Barkworth,  4  B.  &  Ad.  508,  1  N.  &  M.  279, 
Bowker  v.  Bwdehin,  11  M.  &  W.  128,  and  Hope  v.  Meek,  10  Exch.  829. 

Macauley,  Q.  O,  and  Quain  shewed  cause.  1.  The  bankrupt  clearly  was  a  trader. 
The  cases  which  have  decided  that  a  man  does  not  become  a  trader  by  merely  pre- 
paring for  the  market  and  selling  the  produce  of  his  own  land,  even  though  he  purchase 
goods  to  be  used  therewith,  the  goods  so  bought  by  him  being  merely  subordinate  to 
the  rendering  his  own  produce  available,  have  no  application  to  the  present  case. 
Here,  the  bankrupt,  who  was  formerly  manager  of  the  Ponkey  Iron  Company,  which  was 
a  trading  company,  having  succeeded  to  the  business,  continued  to  carry  it  on  as  they 
had  done.  Ore  from  Northamptonshire  was  purchased  by  him  and  smelted  in  com- 
bination with  the  ore  from  his  own  mines,  in  the  proportion  of  about  65  to  70  per 
cent,  of  the  former  to  30  or  35  per  cent,  of  the  latter.  To  bring  him  within  the 
exemption,  he  must  be  substantially  the  manufacturer  of  the  produce  of  his  own  land, 
whether  it  be  clay  or  coal  or  ironstone.  Thus,  in  Port  v.  Turton,  2  Wils.  169,  it  was 
held  that  one  who  buys  a  coal-mine,  and  sells  the  coals,  is  not  a  trader  within  the 
statutes  of  bankrupt.  "  The  buying  and  selling,"  says  Pratt,  C.  J.,  "  which  is  within 
those  statutes,  is  to  be  confined  to  persons  who  live  by  a  credit  gained  on  an  uncertain 
capital  stock."  Serjt.  Davy  in  the  course  of  the  argument  there  refers  to  a  case  in 
which  he  says  that,  on  December  19,  1707,  "Lord  Cowper  determined  that  a  buyer 
of  coals  in  the  mine  is  not  a  trader  within  the  statutes  of  bankrupt ;  but,  if  he  sells 
them  again  with  others  that  he  bought  at  market,  then  he  becomes  a  trader  within 
[689]  the  statutes  of  bankrupt."  In  Ex  }»ict>:  Harrison,  1  Bro.  C.  C.  173,  178,  where 
the  question  was  whether  a  man  who  made  bricks  from  his  own  land  and  sold  them 
was  a  trader,  Lord  Thurlow  says:  "The  case  of  Walhins  v.  Caddel  (B.  R.  14  Dec. 
19  G.  3)  is  only  a  dictum,  since  there  the  bankrupt  bought  iron.  The  case  of  the  iron- 
master would  be  like  that  of  the  sugar-baker,  who  had  the  plantation.  I  should  think, 
if  it  was  brought  to  a  neat  question,  and  the  jury  thought  he  only  meant  to  bring  his 
own  produce  to  perfection,  they  would  be  right  not  to  find  him  a  bankrupt ;  but  it 
would  be  very  difficult  to  bring  that  idea  before  a  jury,  and  the  question  would  be 
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whether  the  man  meant  to  carry  on  a  trade,  or  merely  to  meliorate  the  produce  of  his 
own  estate."  Can  it  be  said  that  this  man  was  buying  the  large  proportion  of  foreign 
ore  for  the  mere  purpose  of  meliorating  the  produce  of  his  own  mines?  Is  he  nut  sub- 
stantially a  buyer  of  the  raw  material  of  the  article  he  vends!  [Williams,  J.  If  he 
smelted  what  he  bought,  and  sold  the  produce,  he  clearly  would  be  a  trader.  Is  he 
less  a  trader  because  he  adds  to  it  some  ore  which  is  raised  from  his  own  land]]  That 
is  the  proper  test.  In  Wells  v.  Parker,  1  T.  R.  .'34,  it  is  laid  down,  that,  if  a  man 
exercise  a  manufacture  from  the  produce  of  his  own  land,  as  a  necessary  of  usual  mode  of 
enjoying  that  produce,  he  shall  not  be  considered  as  a  trader,  though  he  buy  necessary 
ingredients  to  tit  it  for  the  market;  but,  where  the  produce  of  the  land  is  merely  the 
raw  matt  rial  of  a  mwmfactwe,  and  the  manufacture  nut  the  necessary  mod  »/  enjoying  tin-  lout!, 
there  he  is  a  trader.  The  cases  upon  which  the  main  reliance  will  be  placed  on  the 
other  side  are,  Sutton  v.  Il'eeley,  7  East,  44.2,  and  Heane  v.  Rogers,  9  B.  &  C.  577, 
4  M.  &  R.  486.  In  the  former  it  was  held  that  a  devisee  for  life  of  an  estate,  part  of 
which  was  a  brick-ground,  making  bricks  for  sale  there  generally,  with  a  view  to  profit 
is  not  a  [690]  trader  within  the  bankrupt  laws,  though  he  purchased  the  coals  and  some 
of  the  wood  used  in  burning  the  bricks,  and  had  occupied  the  same  ground  as  a  brick- 
maker  for  general  sale  before  the  same  came  to  him  by  devise  ;  for,  this  was  but  a 
more  beneficial  mode  of  enjoying  his  own  estate,  by  carrying  the  soil  to  market  in  an 
ameliorated  state,  and  was  not  a  buying  of  any  commodity  to  sell  it  again  ;  nor  did 
it  fall  within  the  principle  of  the  bankrupt  laws,  which  were  levelled  against  those  who, 
getting  other  men's  goods  into  their  hands,  obtain  credit  upon  and  consume  the  same. 
And  in  the  latter,  the  plaintiff',  about  two  years  before  the  issuing  of  the  commission, 
had  entered  into  an  agreement  for  the  purchase  of  five  acres  of  land  ;  one  of  the  terms 
of  the  agreement  being  that  4s.  for  every  1000  bricks  made  on  the  land  should  be  paid 
to  the  vendor,  in  part  of  the  purchase-money.  The  plaintiff'  made  bricks  from  the  clay 
dug  from  the  land.  During  part  of  the  time  he  was  in  partnership  with  two  others, 
who  had  no  legal  or  equitable  interest  in  the  laud,  but  that  partnership  had  been 
dissolved  before  the  issuing  of  the  commission  :  and  it  was  held  that  the  plaintiff 
was  not  a  person  liable  to  the  bankrupt  laws,  within  the  meaning  of  the  6  (4.  4, 
c.  16,  s.  2.  In  Sutton  v.  WeeUy,  Lord  Ellenborough  draws  a  distinction  between 
the  ease  in  hand  and  Ex  parti  Harrison  and  Wells  v.  Parker.  "This  case,"  he  says, 
"is,  as  was  contended  by  the  defendants'  counsel  in  his  argument,  distinguish- 
able from  the  ease  of  Ex  purl'  Harrison,  where  a  brick-maker,  having  taken 
earth  from  the  waste,  and  having  made  a  compensation  on  that  account  to  the 
lord,  was  found  by  the  jury  to  be  a  trader;  and  from  that  of  Wells  v.  Parker,  in 
which  the  opinions  of  the  King's  Bench  and  Common  Pleas  differed,  and  on 
which  in  the  House  of  Lords  there  was  ultimately  no  decision ;  inasmuch  as  in 
both  those  cases  the  earth  employed  in  making  bricks  was  acquired  for  that  very 
[691]  purpose  :  and  it  is  not  necessary  to  say  what  would  be  our  opinion  if  a  case 
similarly  circumstanced  to  the  one  or  the  other  should  come  before  us.  In  the  present 
case  Wheeley,,  by  devise  took  a  freehold  interest  in  the  brick  earth,  and  can  in  no 
way  be  considered  as  buying  anything  which  he  sold  again  ;  but,  like  a  burner  of  his 
own  chalk  or  rock  into  lime,  ///<■  smelter  from  Ins  own  minis  of  iron  or  lead  ores  nil"  pigs, 
or  the  manufacturer  of  his  own  rock  into  alum,  appears  to  have  merely  carried  his 
own  soil  to  market  in  some,  way  manufactured."  And  Bayley,  ,).,  in  delivering  the 
judgment  of  the  court  in  II"im  v.  Rogers,  referring  to  the  earlier  bankrupt  acts,  says : 
"Under  these  acts  of  parliament,  a  series  of  cases  ending  with  Ex  parte  Gallimore, 
2  Rose,  B.  C.  42  I,  established  the  rule  that,  if  a  person  make  bricks  on  his  own  estate, 
and  sell  them  as  a  mode  of  enjoying  the  profits  of  real  estate,  In-  is  no  trader,  and  it 
makes  no  difference  whether  he  is  a  freeholder  or  termor;  if  he  uses  this  business  bo 

make  a  profit  of  the  soil,  which  he  has  as  his  own,  whatever  his  interest  in  that  soil 
be,  be  does  nut  make  profit,  Or,  in  the  language  of  the  statute  'seek  Ins  living  by 
buying  ami   silling;    and    therefore    he    is    nut.    liable    to    the    bankrupt    laws    in   that 

character.     Hut,  where  hriek  making  is  carried  on  substantially  and  independently  as 

a  trade,  he  would  be  liable;   that  is,  if  a   man   buy   the   brick  earth   as  a  chattel   (and 

perhaps,  if  he  bought  the  brick-earth  only  to  be  consumed  by  himself,  ii  might  lie 
considered  as  t  ie  purchase  uf  a  chattel),  and,  purchasing  the  other  necessary  materials, 

sells  the  bricks  made  with  that  earth,  he  is  a  trailer;  for,  he  is  a  person  seeking  his 
living  by  buying  and  selling  goods."  The  distinction  laid  down  by  I. .ml  Kldun  in 
Ex  ii>irt>.  GalUmort    is,  that  a  man,  whether  termor  or  freeholder,  who  -ells  bricks  made 
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from  the  produce  of  his  soil,  is  not  a  trader,  within  the  bankrupt  laws  ;  but  he  is,  if 
he  purchases  the  materials  [692]  of  his  manufacture.  Crawshay  v.  Mauls,  1  Swanst. 
495,  has  an  important  bearing  on  this  case.  There,  R.  C,  being  in  possession  of  mines 
and  iron-works  held  under  leases  of  unequal  duration,  by  his  will  bequeathed  25,0001. 
to  B.,  "as  capital  for  him  to  become  a  partner  with  my  executor  of  one  fourth  share 
in  the  trade  of  all  those  works,  so  long  as  the  lease  endures,"  with  a  devise  to  H.  and 
his  wife  of  the  residue  of  his  estates,  real  and  personal :  by  a  codicil  the  testator  gave 
to  W.  C.  three  eighths  of  the  concern  at  the  iron-works,  "so  the  partnership  will 
stand  at  my  decease,  W.  C.  three  eighths,  H.  three  eighths,  B.  two  eighths:"  after 
the  testator's  death,  W.  C,  H.,  and  B.  carried  on  the  works  for  two  years,  selling 
iron  manufactured  not  only  from  the  produce  of  their  mines,  but  from  ore  and  old 
iron  purchased  for  the  purpose  of  manufacture  and  re-sale :  B.  having  then  assigned 
his  share  to  C,  the  business  was  carried  on  in  like  manner  by  C.  and  H.  till  the  death 
of  the  latter :  and  it  was  held,  that  the  concern  was  not  a  mere  joint  interest  in  land, 
but  a  partnership  in  trade.  [Erie,  0.  J.  Does  it  appear  what  was  the  proportion  of 
ore  and  old  iron  purchased  there?]  No  (a)1.  By  the  assignment  from  [693]  the 
Ponkey  Iron  Company  to  Michael  Cooke,  of  the  17th  of  November,  1858,  it  is  plain 
that  the  interest  conveyed  was  merely  a  licence  to  dig  the  iron-stone,  &c.  at  royalties. 
2.  It  is  said  that  the  deed  of  the  4th  of  July,  1860,  was  not  under  the  circum- 
stances stated  in  Mr.  Evans's  evidence  an  act  of  bankruptcy ;  for  that  it  was  not 
delivered  unconditionally,  but  rather  as  an  escrow :  and  much  reliance  is  placed  upon 
the  case  of  Bcnckcr  v.  liurdekin,  11  M.  &  W.  128.  All  that  that  case,  however,  decides, 
is  that  it  is  not  necessary  that  there  should  be  express  words  used  to  denote  a  delivery 
of  a  deed  as  an  escrow  ;  but  that  such  conditional  delivery  may  be  established  by 
circumstances.  The  circumstances  connected  with  the  execution  and  delivery  of  this 
deed  were  in  substance  these  : — Barber  &  Ellis  had  a  judgment  against  the  bankrupt. 
Negotiations  had  been  going  on  between  them  for  a  partnership,  which  were  broken 
off,  and  to  the  bankrupt's  surprise  an  execution  was  put  into  his  premises  at  the 
suit  of  Barber  &  Ellis  on  the  27th  of  June.  On  the  4th  of  July,  the  bankrupt 
consulted  his  attorney,  Mr.  Evans,  who,  finding  that  the  sheriff  was  making  prepara- 
tions to  sell,  recommended  him  to  commit  an  act  of  bankruptcy, — the  object  being  to 
do  something  which  would  effectually  defeat  the  execution  and  stop  the  sale.  Accord- 
ingly the  deed  was  drawn  up  and  executed,  and  left  in  the  hands  of  Mr.  Evans,  to  be 
made  use  of  [694]  as  circumstances  might  render  necessary  :  and  on  the  same  day  a 
general  notice  was  given  that  an  act  of  bankruptcy  had  been  committed.  That  the 
act  of  bankruptcy  was  concerted  is  no  objection:  12  &  13  Vict.  c.  106,  s.  115(a)'2. 
[Erie,  C.  J.  Does  the  thing  become  invalid  as  a  deed  because  it  was  not  intended  to 
be  acted  upon  ?]  Clearly  not.  [Williams,  J.  The  primary  object  of  the  deed  was 
that  it  should  operate  instanter.  I  do  not  see  how  it  can  be  an  escrow.  Erie,  C.  J. 
The  bankrupt  never  meant  that  it  should  take  effect  as  an  assignment,  if  the  notice 
to  the  execution-creditors  and  to  the  sheriff  had  the  effect  of  stopping  the  sale.  It 
was  not  stamped  until  afterwards.]  How  can  the  rights  of  the  creditors  to  rely  upon 
this  deed  as  an  act  of  bankruptcy  be  affected  by  an  arrangement  between  the  bankrupt 

(a)1  The  affidavit  of  Mr.  Crawshay  (see  1  Swanst.  524),  in  explanation  of  the  nature 
of  the  business,  stated  "  that  the  produce  of  the  mines  consisted  of  iron-stone,  coal, 
and  lime-stone  ;  and  that,  at  the  works,  large  quantities  of  iron  (of  various  specified 
descriptions)  had  been  and  were  manufactured,  sometimes  from  the  materials  obtained 
from  the  leasehold  premises  in  question,  and  sometimes  from  pig-iron  and  liners'  metal 
purchased  in  London,  Plymouth,  and  Bristol ;  and  that,  from  the  establishment  of 
the  works,  the  proprietors  had  been  in  the  habit  of  making  very  considerable  purchases 
of  iron-ore  from  Lancashire,  pig-iron,  and  fillers'  metal,  and  of  old  wrought  iron,  naval 
and  ordnance  stores,  for  the  purpose  of  manufacturing  the  same  at  the  works  into 
various  sorts  of  iron,  and  re-selling  them  in  that  manufactured  state ;  that  such 
purchases  (to  a  large  amount),  manufacture,  and  re-sale  had  been  made  by  the 
successive  firms  of  Crawshay,  Hall,  &  Bailey,  and  Crawshay  &  Hall,  during  their 
respective  partnerships  :  and  that  the  whole  of  such  purchases  were  made  with  a  view 
to  profit,  by  manufacturing  the  same  at  the  works  into  bar  and  other  iron  for  re-sale, 
and  not  merely  for  mixing  the  same  with  the  iron  the  produce  of  the  works  for  the 
purpose  of  improving  the  iron  of  the  works,  or  bringing  the  same  better  to  market." 

(a)-  It  was  otherwise  formerly  :  see  Marshall  v.  Barkwortli,  4  B.  &  Ad.  508. 


11  C.  B.  (N.  s.)  695.  TURNER   V.  HARDCASTLE  969 

and  his  attorney  that  the  transaction  should  he  concealed  and  be  only  brought  to 
light  in  a  given  event  1  The  definition  of  an  "escrow"  is  thus  given  in  Sheppard's 
Touchstone,  p.  58, — "The  delivery  of  a  deed  [writing]  as  an  escrow  is  said  to  be 
where  one  doth  make  and  seal  a  deed  [writing]  and  deliver  it  unto  a  stranger  until 
certain  conditions  be  performed,  and  then  to  be  delivered  to  him  to  whom  the  deed 
[writing  or  grant]  is  made,  to  take  effect  as  his  deed.  And  so  a  man  may  deliver  a 
deed,  and  such  a  delivery  is  good.  But  in  this  case  two  cautions  must  be  heeded. 
1.  That  the  form  of  words  used  in  the  delivery  of  a  deed  in  this  manner  lie  apt  and 
proper.  2.  That  the  deed  be  delivered  to  one  that  is  a  stranger  to  it,  and  not  to  the 
party  himself  to  whom  it  is  made.  The  words,  therefore,  that  are  used  in  the  delivery 
must  be  after  this  manner :  I  deliver  this  [writing]  to  you  as  an  escrow  [695]  [namely, 
scriptum,  a  mere  writing  ;  thus  negativing  the  application  to  the  terms  of  a  perfect 
deed],  to  deliver  [it]  to  the  party  as  my  deed,  upon  condition  that  he  do  deliver  to 
you  201.  for  me,  or  upon  condition  that  he  deliver  up  the  old  bond  he  hath  of  mine 
for  the  same  money,  or  as  the  case  is.  Or  else  it  must  be  thus:  I  deliver  this  as  an 
escrow  to  you,  to  keep  until  such  a  day,  &c,  upon  condition  that  if  before  this  day  he 
to  whom  the  escrow  is  made  shall  pay  to  me  101.,  or  give  to  me  a  horse,  or  infeoff  me 
of  the  manor  of  Dale,  or  perform  any  other  condition,  that  then  you  shall  deliver  this 
escrow  to  him  as  my  deed.  For,  if,  when  I  shall  deliver  the  deed  to  the  stranger,  I 
shall  use  these  or  the  like  words  :  I  deliver  this  to  you  as  my  deed,  and  that  you  shall 
deliver  it  to  the  party  upon  certain  conditions :  or,  I  deliver  this  to  you  as  my  deed, 
to  deliver  to  him  to  whom  it  is  made  when  he  comes  to  London  :  in  these  cases  the 
deed  doth  take  effect  presently  [because  the  party  hath  made  the  writing  his  deed  by 
the  mode  of  delivery  ;  for,  as  he  has  delivered  the  writing  as  his  deed,  the  writing 
shall  have  that  effect],  and  the  party  is  not  bound  to  perform  any  of  the  conditions 
[and  its  operation  cannot  be  defeated  or  suspended  by  reason  of  the  conditions ;  but 
equity  will  relieve  if  the  conditions  be  not  performed].  So  it  must  be  delivered  to  a 
stranger  :  for,  if  I  seal  my  deed  and  deliver  it  to  the  party  himself  to  whom  it  is  made, 
as  an  escrow,  upon  certain  conditions,  &c,  in  this  case,  let  the  form  of  the  words  lie 
what  it  will,  the  delivery  is  absolute,  and  the  deed  shall  take  effect  as  his  deed  presently, 
and  [in  reference  to  the  legal  operation  of  the  deed],  the  party  is  not  bound  to  perform 
the  conditions  ;  for,  in  traditionibus  chartarum,  non  quod  dictum  sed  quod  factum  est 
inspicitur."  To  whom  was  this  deed  given  I  The  father  and  son  went  together  to 
the  attorney's  office  :  [696]  the  assignment  was  prepared  and  executed  and  handed  to 
the  attorney,  to  be  used  by  him  as  the  attorney  of  the  son,  as  circumstances  might 
render  it  necessary.  In  Doe  d.  Garnons  v.  Knight,  5  B.  &  C.  671,  8  D.  &  B.  348,  it 
was  held  that  delivery  to  a  third  person  for  the  use  of  the  party  in  whose  favour  a 
deed  is  executed,  where  the  grantor  parts  with  all  control  over  the  deed,  makes  the 
deed  effectual  from  the  instant  of  such  delivery,  although  the  person  to  whom  the 
deed  is  so  delivered  lie  not  the  agent  of  the  party  for  whose  benefit  the  deed  is  made. 
That  was  followed  by  Grugeon  v.  Gerrard,  4  Y.  &  0.  119,  where  A.,  being  indebted  to 
his  bankers,  executed  a  deed  purporting  to  be  a  mortgage  to  them  for  securing  the 
debt:  after  executing  it,  lie  delivered  it  to  his  attorney,  who  retained  it  in  his  posses- 
sion till  A. 's  bankruptcy,  which  occurred  about  a  month  afterwards :  the  attorney  then 
delivered  it  to  the  mortgagees:  and  it  was  held  that  this  was  a  good  delivery  by  A. 
to  the  mortgagees.  In  Jeffries  v.  Alexander,  .'11  L,  •'.,  Chan.  9,  A.  executed  a  deed,  by 
which,  reciting  that  he  was  desirous  of  founding  certain  charities,  he  covenanted  with 
certain  persons  therein  named,  in  his  life-time  and  within  twelve  calendar  months,  to 
invest  60,000l.  ill  the  names  of  the  covenantees,  or  thai  his  executors  should,  without 
prejudice  to  his  debts  and  the  legacies  to  be  given  by  his  \\  ill,  do  SO  within  twelve 
months  after  his  death.  The  deed  then  declared  the  charitable  trusts.  A.  executed 
another  deed  of  similar  import.  On  the  same  day  he  made  his  will.  He  never 
communicated  to  anybody  the  existence  of  these  deeds,  but  kept  them  till  the  day  of 
his  death  in  his  own  bureau.  When  he  believed  himself  to  be  dying,  he  said  where  a 
paper  parcel  was  to  be  found  which  contained  his  will.     The  pared  was  found:  it 

contained  the  two  deeds  and  the  will,  together  with  a  mei andum  explaining  the 

[697]  true  object  of  the  deeds,  and  directing  two  individuals  specially  named  to  be 
placed  on  the  funds  of  the  charity.  His  property  almost  entirely  consisted  of  chattels 
real.  It  was  held  that  the  indenture  was  a  deed,  and  not  a  be  I  imentary  disposition  ; 
but  that  it  was  a  deed  affecting  his  assets,  and  that,  as  these  assets  were  chattels  real, 
it  could  not  be  carried  into  effect,  being  void  under  the  Mortmain  A  i. 
C.  P.  xx.— 31* 
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3.  Then  it  is  said  that  the  petitioning-ereditor,  Arthur  Jukes,  must  be  taken  to 
have  been  privy  and  assenting  to  the  assignment  of  the  4th  of  July,  1860,  and  there- 
fore no  act  of  bankruptcy  could  be  founded  upon  it.  [Erie,  C.  J.  There  was  no 
evidence  that  Arthur  Jukes  had  any  knowledge  of  the  assignment.] 

4.  The  next  objection  is  that  there  was  no  sufficient  notice  of  the  act  of  bank 
ruptcy.  In  Uelal  v.  Walton,  14  M.  &  W.  254,  it  was  held  that  a  notice  by  a  bank- 
rupt to  an  execution-creditor,  that  "  he  had  committed  several  acts  of  bankruptcy," 
was  a  sufficient  notice  of  a  prior  act  of  bankruptcy,  within  the  2  &  3  Vict  c.  29  ;  and 
that  the  notice  need  not  state  the  nature  or  particulars  of  any  act  of  bankruptcy  (a). 
[Erie,  C.  J.     We  must  leave  this  point  to  be  disposed  of  by  the  court  of  error.] 

5.  Then  it  is  said  that  the  property  seized  had  been  charged  by  the  bankrupt  to 
Barber  &  Ellis.  That  supposed  charge  is  by  the  bankrupt's  letter  of  the  29th  of 
April,  1860,  which  it  is  said  was  an  engagement  to  assign  which  a  court  of  equity 
would  enforce.  That  letter,  however,  according  to  the  bankrupt's  evidence,  was 
written  as  part  of  the  arrangement  for  the  proposed  partnership. 

6.  As  to  the  reduction  of  damages.  The  agreed  [698]  value  of  the  property  con- 
veyed by  the  bill  of  sale  by  the  sheriff  to  Barber  &  Ellis,  the  execution-creditors, 
was  26041.  4s.  ;  of  that,  goods  to  the  value  of  7501.  were  put  upon  the  premises  by 
the  bankrupt,  and  it  is  sought  to  reduce  the  damages  to  that  amount,  on  the  ground 
that  the  property  in  the  effects  comprised  in  the  agreement  of  the  8th  of  September, 
1859,  belonged  to  Cooke.  The  sheriff,  however,  has  no  right  to  set  up  a  title  which 
Cooke  himself  does  not  set  up.  The  bankrupt  was  in  the  lawful  possession  of  the 
property,  with  the  assent  of  Cooke,  in  the  character  of  purchaser.  Until  default  in 
payment  of  the  instalments,  and  a  demand  in  writing,  and  default  for  fourteen  days 
after  such  demand,  Cooke  could  not  have  resumed  possession.  [Keating,  J.,  referred 
to  Leake  v.  Loveday,  4  M.  &  G.  972,  5  Scott,  N.  R.  908.  There,  A.,  in  1837,  bought 
goods  of  B.,  and  allowed  B.  to  remain  in  possession  of  them  up  to  1839,  when  B. 
became  bankrupt :  B.'s  assignees  made  no  claim,  and  B.  retained  possession  of  the 
goods  till  1841,  when  the  sheriff  under  a  fi.  fa.  against  B.  seized  and  sold  them  :  after 
the  sale,  B.'s  assignees  gave  notice  of  their  claim  to  the  sheriff,  who,  upon  receiving  an 
indemnity,  handed  over  the  proceeds  to  them  :  in  trover  by  A.  against  the  sheriff,  it 
was  held  that,  under  the  plea  of  not  possessed,  the  sheriff  might  set  up  the  title  of 
the  assignees.  Willes,  J.  Bristly  v.  Kendall,  27  Q.  B.  937,  is  a  very  important  case. 
By  indenture  of  sale,  A.  assigned  all  his  household  goods,  &c.  to  secure  a  debt  due 
from  him  to  the  assignees,  subject  to  a  proviso  that  the  deed  should  become  void  upon 
payment  of  the  said  sum  on  a  certain  day,  or  on  some  earlier  day  to  be  appointed  by 
the  assignees  by  notice  in  writing,  to  be  served  on  A.  twenty -four  hours  before  the 
day  of  payment  so  appointed  :  interest  to  be  paid  in  the  meantime.  It  was  also 
agreed  by  the  deed  that,  after  [699]  default  made  in  payment  contrary  to  the  said 
proviso,  it  should  be  lawful  for  the  assignees  to  enter  and  take  possession  of  the  goods, 
and  to  sell  them  and  reimburse  themselves  out  of  the  proceeds,  accounting  to  A.  for 
any  surplus  ;  and  that,  until  such  default,  it  should  be  lawful  for  A.  to  hold,  use,  and 
possess  the  said  goods,  without  hindrance  from  the  assignees.  The  assignees  served 
A.  with  a  notice  to  pay  on  a  day  earlier  than  that  named  in  the  deed,  and  afterwards 
entered  and  took  and  sold  the  goods  assigned  :  but  the  notice  was  bad,  having  been 
served  less  than  twenty-four  hours  before  the  day  of  payment  appointed  by  the 
assignees.  It  was  held  that  A.  had,  under  the  deed,  the  right  of  possession  of  the 
goods,  defeasible  only  by  default  in  payment  after  due  notice  ;  ami  that  lie  might 
therefore  sue  the  assignees  in  trespass  for  having  wrongfully  entered  and  sold ;  and 
that,  in  such  action,  the  measure  of  damages  should  be,  not  the  value  of  the  goods, 
but  the  value  of  the  plaintiff's  interest  in  them  at  the  time  of  the  trespass.  Lord 
Campbell  there  says :  ''  The  mortgagee  could  not  bring  trespass  or  trover  ;  the  mort- 
gagor therefore  could ;  and  that  either  against  a  third  party  who  was  a  wrong-doer, 
or  against  the  mortgagee  if  he  became  a  wrong-doer  bv  entering  without  having  given 
the  proper  notice.  I  have  as  little  doubt  that  the  value  of  the  goods  is  not  the  proper 
measure  of  damages.  If  the  action  had  been  against  a  third  party,  the  case  would 
have  been  different :  but  here  it  would  be  manifestly  unjust  to  adopt  such  a  test.] 

Knowles,  Q.  C,  and  T.  Jones,  in  support  of  the  rule.      1.  It  is  unnecessary  to  go 

(a)  See  Conway  v.  Nail,  1  C.  B.  643,  Pennell  v.  Stephens,  7  C.  B.  987,  and  Hope  v. 
Meek,  10  Exch.  829. 
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into  any  very  minute  examination  of  the  cases:  the  true  result  of  them  all  is  that 
one  who  manufactures  and  sella  the  produce  of  his  own  laud,  does  not  thereby  become 

a  trader  within  [700]  the  meaning  of  the  bankrupt  laws,  even  though  he  purchases 
other  articles  to  mix  therewith  in  order  to  complete  the  manufacture  or  meliorate 
the  article  produced.  In  none  of  the  cases  is  any  point  made  of  the  proportion 
which  the  purchased  article  bears  to  the  produce  of  the  party's  own  land  :  it  is  enough 
if  the  foreign  article  is  bought  for  the  purpose  of  using  the  produce  of  the  land  more 
advantageously.  "The  person,"  says  Pratt,  C.  J.,  in  Part  v.  Twrtcn,  2  Wils.  169, 
"  who  shall  be  deemed  a  bankrupt  is  thus  described,  viz.  first,  he  must  be  a  person 
using  trade  of  merchandize,  &c.  ;  or,  secondly,  one  seeking  his  living  by  buying  and 
selling.  By  buying  and  selling  what?  Surely  not  by  buying  an  interest  in  hind,  and 
selling  the  profits  thereof :  this  can  never  come  within  the  idea  of  using  the  trade  of 
merchandize,  or  getting  a  living  by  buying  and  selling,  in  the  sense  of  the  legislature. 
From  the  idea  we  have  of  merchandize,  the  line  may  be  drawn  between  the  land- 
owner and  the  merchant.  One  would  wonder  there  could  ever  have  been  any  doubt 
about  a  farmer ;  for,  if  every  buyer  and  seller  was  liable  to  be  a  bankrupt,  many  of 
the  first  persons  in  the  kingdom  might  be  liable  to  be  so.  Whatever  the  owner  of 
the  land  in  fee  may  do,  surely  he  who  rents  it  may  do  the  same  :  if  the  former  may 
be  a  buyer  and  seller,  and  not  be  liable  to  be  a  bankrupt,  why  may  not  the  farmer 
be  so  also  ?  His  tilling  the  land,  husbandry  and  stock  on  his  farm,  are  known  to  every 
body,  yet  he  seeks  his  living  by  buying  and  selling:  so,  an  innkeeper,  a  victualler, 
and  an  alehouse-keeper,  get  their  living  by  buying  and  selling ;  but  their  way  of 
buying  and  selling  is  not  within  the  meaning  of  any  of  the  statutes  of  bankrupt :  the 
bming  and  selling  which  is  within  those  statutes  is  to  be  confined  to  persons  who 
live  by  a  credit  gained  on  an  uncertain  capital  stock."  [Keating,  J.  Was  it  shewn 
[701]  that  the  ore  raised  from  the  mines  in  question  would  not  if  smelted  by  itself 
make  a  merchantable  commodity  1]  There  was  no  such  evidence :  but  it  is  well 
known  that  it  is  what  every  smelter  of  iron-ore  does.  This  is  apparent  from  the  case 
of  Crawshay  v.  Mauls,  1  Swanst.  495.  The  question  is  whether  the  purchase  of  the 
foreign  article  was  subservient  to  the  purpose  of  making  the  produce  of  the  land  more 
valuable:  Ex  pari 'e  Harrison,  1  Bro.  C.  C.  173.  In  Hemic  v.  Rogers,  9  B.  &  C.  577, 
4  M.  &  I!.  186,  where  one  who  manufactured  bricks  from  clay  dug  from  his  own  land 
was  held  not  to  be  a  trader  within  the  meaning  of  the  bankrupt  laws,  Bayley,  J.,  in 
delivering  the  judgment  of  the  court,  says  :  "Under  the  old  acts  of  parliament,  the 
plaintiff  would  not  have  been  a  trader;  nor  is  he  under  the  new  act  of  parliament 
6  G.  4,  c.  16,  as  a  person  '  seeking  his  living  by  buying  and  selling.'  But  this  statute 
has  additional  words,  including  those  'who  seek  their  living  by  the  workmanship  of 
goods  or  commodities  : '  but  the  case  of  Ex  parte  Burgess,  2  Glyn  &  J.  183,  has  decided 
that  they  do  not  include  a  person  making  bricks  on  his  own  estate  :  these  words 
appear  to  have  been  introduced  to  meet  the  case  of  persons  who  do  not  buy  and  sell, 
and  yet  have  other  men's  goods  intrusted  to  them  (so  as  to  bring  them  within  the 
principle  of  the  bankrupt  laws),  such  as  bleachers  and  fullers,  lace  makers,  and 
stocking-makers,  who  make  for  others,  and  the  like;  but  do  not  include  those  who 
use  workmanship  on  goods  as  part  of  the  profits  of  land,  such  as  farmers  making 
cheese  or  cider,  alum-maker's,  &c.  ;  and  we  concur  with  the  judgment  of  the  present 
Lord  Chancellor  in  that  case,  and  therefore  are  of  opinion  that  the  plaintill'  was  not  a 
trader."  So,  in  Exports  Atkinson,  I  Mont.  I>.  &  De  Gex,  '500,  A.,  in  conjunction  with 
T.,  tonka  lease  of  certain  salt-works  and  brine  pits,  for  the  purpose  of  [702]  manu- 
facturing and  selling  salt,  which  was  made  by  ihem  chiefly  from  the  springs  and  roci 
salt  upon  the  premises  demised,  but  some  of  the  brine  I  hey  obtained  by  channels  from 

adjoining  premises  ;   and  it   was    held  that  this  was  not    a   trading,  as  a  "  workmanship 

of  goods  and  commodities,"  within  the  meaning  of  the  6  (!  4,  c.  16,  s  2. 

2.  The  circumstances  under  which  the  assignment  of  the  1 1 1  ■  of  July,  I860,  was 
executed  clearly  preclude  it  i'k, in  operating  as  an  act  of  bankruptcy.  In  all  the 
modern  cases,  it  has  1 n  held  that,  where  the  circumstances  attending  the  execution 

of  a  deed  are  such  that   there  Was  no    intention    that    t  he  delivery  should    be  Complete, 

the  deed  will  have  no  immediate  operation.  Thus,  in  Bowlter  \.  Burdekin,  II  M.  & 
\V.  128,  it  was  held  that  it  is  not  necessary  that  the  delivery  of  a  <\cr<\  as  an  escrow 
should  be  by  express  words:  if  from  t lie  circumstances  attending  its  execution  il  can 
he  inferred  that  it  was  delivered  not  to  take  ell'ect  as  a  deed  until  a  certain  Condition 
was   performed,  it  will   operate  as  a  delivery  as  an   escrow  only.      See   the   position   of 
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the  parties  here.  Barber  &  Ellis  had  seized.  The  bankrupt  was  anxious  to  renew  the 
negotiations  for  a  partnership  :  and  this  deed  was  resorted  to  as  a  device  to  prevent 
their  execution  from  sweeping  away  all  the  property, — to  be  used  or  not,  as  circum- 
stances might  make  it  convenient.  If  the  delivery  had  been  complete,  any  creditor 
might  have  done  what  Mr.  Evans  said  was  intended  not  to  be  done.  The  sugges- 
tion made  on  the  part  of  the  plaintiffs  would  evidently  have  defeated  that  intention. 
They  were  anxious  to  avoid  a  bankruptcy. 

3.  It  must  be  conceded  that  there  was  no  direct  evidence  that  Arthur  Jukes,  the 
petitioning-creditor,  took  any  active  part  in  procuring  the  execution  of  the  assign- 
ment :  but  it  is  impossible  to  look  at  the  evidence  [703]  without  seeing  that  the 
bankrupt's  two  sons  were  mere  puppets  in  the  hands  of  the  attorney,  to  cany  out 
the  scheme  concocted  by  him.  They  were  both  in  the  bankrupt's  employ  at  weekly 
wages.  When  William  Henry  Jukes  went  with  his  father  to  Liverpool,  he  did  not 
know  what  he  was  going  for.  And  it  is  equally  clear  that,  when  Arthur  Jukes 
applied  for  the  adjudication  of  bankruptcy,  he  was  acting  by  the  instructions  and 
under  the  influence  of  his  father. 

4.  No  doubt,  there  are  cases  which  shew  that  a  general  notice  that  an  act  of  bank- 
ruptcy has  been  committed  is  sufficient.  But  in  Hope  v.  Meek,  10  Exeh.  829j  845, 
the  notice  was  not  so  general  as  it  was  here  :  and  Parke,  B.,  in  delivering  the  judgment 
of  the  court,  expresses  himself  in  a  very  guarded  manner.  "Where,"  he  says,  "an 
act  of  bankruptcy  has  been  in  fact  committed,  any  communication  which  brings  to 
the  knowledge  of  the  execution-creditor  before  the  sale  the  alleged  fact  that  an  act  of 
bankruptcy  has  been  committed,  in  a  way  which  ought  to  induce  him  as  a  reasonable  man 
to  Ui  In  vt  that  the  notification  was  true,  is  in  our  judgment  a  sufficient  notice."  [Erie,  G.  J. 
We  must  decide  this  point  in  accordance  with  the  current  of  the  authorities.] 

5.  The  letter  of  the  9th  of  April,  i860,  amounts  to  an  equitable  assignment  of  all 
the  plant  to  Barber  &  Ellis,  which  they  might  have  enforced  in  equity.  [Erie,  C.  J. 
The  strong  probability  is  that  that  was  written,  as  the  bankrupt  suggested,  as  part  of 
the  contemplated  arrangement  for  a  partnership.  At  all  events,  if  Barber  &  Ellis  had 
looked  upon  it  as  an  equitable  assignment,  there  was  no  necessity  for  their  afterwards 
resorting  to  the  fi.  fa.  If  it  had  been  intended  to  rely  upon  this  at  the  trial,  the 
question  should  have  been  submitted  to  the  jury.]  The  construction  of  that  letter 
could  hardly  be  a  question  for  the  jury. 

[704]  ti".  At  all  events,  the  plaintiffs  can  only  be  entitled  to  7501.,  the  value  of 
the  coals  and  other  things  which  had  been  brought  to  the  premises  by  the  bankrupt. 
The  fixtures  and  machinery  did  not  belong  to  the  bankrupt.  At  the  utmost,  he  could 
only  have  an  equitable  charge  to  the  extent  of  the  instalments  of  the  purchase  money 
which  ho  had  paid  :  and  the  assignees  only  take  what  the  bankrupt  was  equitably  as 
well  as  legally  entitled  to :  Mogg  v.  Baker,  3  M.  &  W.  195. 

Erle,  C.  J.  With  respect  to  all  the  points  except  that  which  relates  to  the 
reduction  of  the  damages,  we  propose  to  give  our  judgment  at  once,  reserving  that 
for  a  few  days  to  enable  us  to  look  into  the  cases.  The  first  question  is,  whether  the 
bankrupt  was  a  trader  within  the  meaning  of  the  Bankrupt  Act.  The  facts  appeared 
to  be  these : — The  bankrupt  had  a  lease  of  certain  land  together  with  the  veins  of 
coal  and  iron-stone  thereunder ;  and  he  carried  on  the  business  of  smelting  iron  there, 
using  about  30  or  35  per  cent,  of  the  ore  the  produce  of  his  own  land,  mixed  with 
from  65  to  70  per  cent,  of  Staffordshire  ore  which  was  purchased  by  him  for  the 
purpose  of  meliorating  the  produce  of  his  own  land,  which  was  manufactured  and  sold 
by  him  as  pig-iron.  Taking  these  facts,  and  looking  at  the  authorities  mi  the  subject, 
I  incline  to  think  that  the  bankrupt  was  a  trader,  one  who  got  his  living  by  buying 
and  selling.  As  to  all  the  large  quantity  which  he  bought,  he  bought  it  to  sell  again, 
and  in  respect  of  that  he  clearly  was  a  trader.  No  doubt,  the  ore  he  bought  was  in 
some  degree  purchased  for  the  purpose  of  improving  the  produce  of  his  own  land. 
His  stock  in  trade  consisted  partly  of  his  purchases  and  partly  of  the  produce  of  his 
own  mines.  I  do  not  think  the  circumstance  of  the  [705]  infusion  of  some  portion  of 
the  produce  of  his  own  land  with  the  ore  he  bought  prevents  his  being  a  trader  in 
respect  of  the  goods  which  he  so  bought  and  sold.  Take  the  case  of  a  farmer,  also 
carrying  on  the  business  of  a  coin-factor,  buying  large  quantities  of  corn,  and  mixing 
it  with  the  proceeds  of  his  own  farm,  and  selling  the  whole :  he  clearly  would  be  a 
trader  in  respect  of  such  dealings.  I  am  not  aware  of  any  authority  which  would 
justify  me  in  holding  that  Jukes  was  not  a  trader  subject  to  the  bankrupt  law.     Then, 
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was  the  deed  of  assignment  of  the  4th  of  July,  I860,  an  act  of  bankruptcy.  It  is 
clear  that  an  assignment  by  a  trader  of  all  his  stock  in  trade  for  the  benefit  of  his 
creditors  is  an  act  of  bankruptcy.  Much  discussion  has  taken  place  as  to  whether 
that  deed  was  intended  to  operate  as  a  deed  at  all,  or  was  only  intended  so  to  operate 
in  the  event  of  a  certain  state  of  things  supervening.  It  appears  to  me,  however, 
that  the  facts  shew  that  it  was  intended  to  operate  as  an  absolute  deed  from  the 
beginning.  There  had  been  a  negotiation  for  a  partnership  between  Barber  it  Ellis 
and  .hikes,  which  had  gone  oil';  and  Barber  &  Ellis,  who  had  obtained  a  judgment 
against  Jukes,  issued  a  ti.  fa.  thereon,  the  execution  of  which  it  was  extremely 
desirable  to  prevent.  The  only  course  which  suggested  itself  to  the  mind  of  Jukes's 
legal  adviser  to  effect  that  object,  was,  to  get  up  an  act  of  bankruptcy,  and  to  give 
notice  of  it  to  the  sheriff,  so  as  to  prevent  a  sale  under  the  execution.  1'he  intention 
that  the  deed  should  operate  at  once  as  a  transfer  or  assignment  was  therefore  of  the 
very  essence  of  the  transaction  ;  for,  it  was  impossible  to  defeat  the  execution,  except 
by  an  act  of  bankruptcy  prior  to  the  sale,  and  notice  thereof.  Accordingly,  on  the 
4th  of  July,  1860,  the  assignment  from  Jukes  to  his  son  was  made,  and  notice  was 
immediately  given  both  to  Barber  &  Ellis  and  to  the  sheriff  [706]  that  an  act  of 
bankruptcy  had  been  committed.  Mr.  Evans,  Jukes's  attorney,  thoroughly  explains 
what  passed  with  reference  to  this  deed,  and  what  was  the  intention  of  the  parties 
regarding  it.  He  says  :  "  I  thought  first  of  a  declaration  of  insolvency,  but  finally 
decided  on  this  deed  of  assignment,  because  I  did  not  wish  to  have  a  general  act  of 
bankruptcy  of  which  every  one  could  take  advantage."  It  was  possible  that  Messrs. 
Barber  &  Ellis  might  come  to  terms  ;  in  which  case  the  deed  would  have  been  kept 
in  the  office.  If  nobody  had  notice  of  it,  all  subsequent  transactions  would  be  valid, 
and  practically  that  would  be  tolerably  safe,  the  deed  being  known  only  to  the  father 
and  the  son.  It  seems  to  me  that  it  was  intended  to  be  a  perfect  deed.  It  was  in 
all  probability  meant  to  be  used  for  the  purpose  of  winding  up  the  affairs  of  Jukes  if 
need  should  be.  But,  at  all  events,  it  would  operate  as  an  absolute  assignment  of  the 
property.  It  was  not  void  because  concerted  between  Jukes  and  his  son  ;  for,  the 
statute  prevents  that  from  being  an  objection  :  nor  was  it  void  upon  ordinary 
principles,  as  a  colourable  deed  for  the  purpose  of  defeating  creditors.  But,  as 
between  the  parties  to  it,  it  was  a  valid  deed  :  it  would  be  valid  also,  as  to  any  other 
creditor  who  might  choose  to  make  use  of  it  for  the  purpose  of  getting  a  division  of 
t  he  assets.  It  seems  to  me,  therefore,  that  it  operated  as  a  valid  act  of  bankruptcy. 
The  petitioning-ereditor  is  not  shewn  to  have  been  privy  to  the  execution  of  the  deed. 
It  appears  that  the  bankrupt  went  with  his  son  William  Henry  Jukes  to  Liverpool  to 
consult  Mr.  Evans,  the  attorney,  and  nobody  then  knew  that  a  deed  of  assignment 
would  be  resorted  to.  That  Arthur  Jukes,  the  petitioning-ereditor,  was  privy  to  the 
assignment,  there  is  no  evidence.  Upon  the  whole,  therefore,  I  think  there  was  a 
valid  act  of  bankruptcy,  and  that  a  general  notice,  according  to  [707]  the  current  of 
the  authorities,  was  sufficient.  If  any  doubt  be  entertained  on  that  point,  the  parties 
may  take  the  opinion  of  a  court  of  error. 

As  to  the  remaining  point,  on  the  reduction  of  damages,  which  depends  upon  the 
rights  of  Cooke,  I  should  desire  time  for  further  consideration. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  In  the  first  place,  I  am  clearly 
of  opinion  that  Joseph  Jukes  was  a  trader  within  the  bankrupt  laws.  Adopting  the 
view  of  the  facts  which  has  been  submitted  to  us  on  the  part  of  the  defendant,  the 
result  seems  to  be  that,  in  order  to  make  tho  produce  of  his  own  laud  profitable  in 
the  greatest  degree,  it  became  necessary  tm-  the  bankrupt  to  become  a  trader,  by 
buying  ore  the  produce  of  other  mines;  in  the  proportion  mentioned  by  my  Lord,  to 
smelt  with  his  own.  lie  is  not  the  less  a  trader  because  he  was  induced  to  become 
so  in  onlcr  to  make  the  most  of  the  produce  of  his  own  mines.  Then,  as  to  the  aoi 
of  bankruptcy,  —  again  adopting  the  view  of  the  facts  submitted  to  us  by  the  counsel 
for  the  defendant,  the  plan  which  the  parties  seem  to  have  adopted,  was  to  !»■  doubly 
armed,  viz.  with  a  declaration  of  insolvency  and  a  deed  to  which  (hey  might  resort 
as  a  complete  act  of  bankruptcy  should  circumstances  render  it  desirable.  To  secure 
that   object,  it    was  necessary  thai    there  should  be  a  present    ad    of   bankruptcy,  which 

could  only  be  by  giving  the  deed  of  assignment  a  complete  and  efficient  operation  from 
the  time  of  its  execution.  It  is  true,  that  the  elfcet  of  that  would  be  to  enable  my 
creditor,  if  it  were  known,  to  avail  himself  of  tin'  deed,  ft'ld  so  deprive  the  parties  of 
that  option.      It  was   therefore   part  of  the   plan   that  the  deed  should   lie  kept  dark. 
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But  it  was  essential  that  the  act  of  bankruptcy  should  have  been  perfected  by  the 
execution  of  the  deed.  The  remaining  points  [708]  have  been  disposed  of  by  the 
observations  of  my  Lord.  The  sufficiency  of  the  general  notice  is  affirmed  by  the 
authorities  referred  to  in  the  course  of  the  argument.  As  to  the  validity  of  the  deed 
being  affected  by  the  fact  of  the  petitioning-creditor  being  a  party  assenting  to  it,  the 
evidence  disposes  of  that  point.  I  do  not,  however,  wish  to  be  understood  as 
admitting  that,  if  the  facts  did  raise  the  point,  it  is  anything  like  a  clear  one. 
Assuming  that  the  petitioning-creditor  was  a  party  to  it,  I  by  no  means  admit  that 
the  assignees  would  have  been  precluded  from  setting  it  up  as  an  act  of  bankruptcy. 
Without,  however,  giving  any  opinion  upon  that  point,  I  must  not  be  understood  as 
at  all  sanctioning  the  notion  that  they  might  not  so  have  acted  upon  it. 

Willes,  J.  If  I  ought  to  express  any  opinion,  without  having  heard  the  whole 
of  the  arguments,  I  do  so  in  concurrence  with  what  has  been  stated  by  my  Lord 
Chief  Justice. 

Keating,  J.  I  also  concur  with  what  has  fallen  from  my  Lord,  and  do  not  desire 
to  add  anything. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  said : — The  plaintiffs  were  entitled  to  the  possession  of  the  goods 
taken,  and  they  had  an  interest  in  them  increasing  in  proportion  as  the  instalments 
mentioned  in  the  mortgage-deed  should  be  paid  off  till  they  should  become  owners,  on 
assignment  from  Cooke  when  all  the  instalments  should  be  paid. 

The  defendant  is  a  mere  wrong-doer,  having  no  right  either  under  Cooke,  the 
mortgagee,  or  any  one  else.  The  defendant,  therefore,  is  liable  to  the  plaintiffs  for 
the  full  value  of  the  goods  ;  and  the  plaintiffs  are  liable  to  Cooke  for  his  proportion. 

[709]  If  Cooke  or  any  one  claiming  under  him  had  been  sued  for  converting  the 
goods,  then  the  plaintiffs  would  only  have  been  entitled  to  the  value  of  their  interest 
therein,  the  defendant  being  entitled  to  keep  the  residue.  This  is  laid  down  in  Brierly 
v.  Kendall,  17  Q.  B.  937.  The  same  rule  is  laid  down  in  respect  of  the  measure  of 
damages  in  trover  by  a  bailee  against  a  stranger,  as  contradistinguished  from  an  action 
against  a  party  having  an  interest  in  the  goods,  in  Mr.  Maine's  book  on  Damages, 
p.  214,  where  the  authorities  are  collected. 

The  verdict  will  therefore  stand  for  the  full  amount. 

Rule  accordingly. 

Pennell  and  Another,  Assignees  of  Cheeseman,  a  Bankrupt,  v.  Reynolds. 

July  8th,  186 1. 

[S.  C.  5  L.  T.  286.     Approved,  //;  re  Coleman,  18G5,  L.  R.  1  Ch.  133.     Referred  to, 
In  re  Ash,  1872,  L.  R.  7  Ch.  (142  ;  Ex  park  Windes,  1875,  1  Ch.  I).  296.] 

An  assignment  by  a  trader  of  all  his  property  and  effects  for  a  present  advance  of  part 
of  their  value  is  not  necessarily  an  act  of  bankruptcy. — It  is  for  the  jury  to  say 
whether  under  the  circumstances  the  effect  of  the  assignment  is  to  defeat  and  delay 
creditors. 

This  was  an  action  brought  by  the  assignees  of  one  Cheeseman,  a  bankrupt,  to 
recover  the  value  of  certain  goods  of  the  bankrupt  which  had  been  seized  by  the 
defendant  under  a  bill  of  sale  executed  by  the  bankrupt  before  his  bankruptcy,  and  sold. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring  Assizes  at  Lewes, 
when  a  verdict  was,  under  the  direction  of  the  learned  judge,  entered  for  the  plaintiffs 
for  3291.,  the  agreed  value  of  the  goods,  subject  to  the  opinion  of  the  court  upon  the 
following  facts, — the  court  to  draw  such  inferences  as  a  jury  might  have  drawn  : — 

Cheeseman,  the  bankrupt,  was  a  contractor.  The  defendant  Reynolds  was  his 
surety  for  the  performance  of  certain  contracts,  and  was  also  under  liability  for  him 
in  respect  of  several  outstanding  accommoda  [710]-tion  acceptances,  and  had  advanced 
him  various  sums  of  money.  In  December,  1860,  Cheeseman  being  in  want  of  a 
further  advance,  and  having  then  an  execution  in  his  house,  applied  to  Reynolds  for 
2501.  The  latter  declined  to  advance  the  money  without  security  ;  and  ultimately 
it  was  arranged  that,  in  consideration  of  the  present  advance  of  that  sum,  and  to 
secure  the  past  advances  and  existing  liabilities,  Cheeseman  should  execute  a  bill  of 
sale  of  the  whole  of  his  horses,  carts,  household  furniture,  &c.,  to  Reynolds. 
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The  bankrupt,  who  was  called  as  a  witness,  amongst  other  things,  stated  that  the 
bill  of  sale  was  executed  not  only  as  a  security  for  the  advance  then  made,  and  to 
cover  the  liabilities  under  which  Reynolds  then  stood  on  his  account,  but  also  for  the 
purpose  of  staving  oil'  his  other  creditors ;  his  expression  being, — "  My  object  was 
that,  if  any  of  my  creditors  molested  me,  Reynolds  might  protect  me."  He  however, 
denied  that  there  was  any  contemplation  of  bankruptcy  at  the  time,  but  stated  that 
he  hoped  to  be  able  to  go  on. 

The  bill  of  sale  was  executed  on  the  8th  of  December,  1860,  the  seizure  under  it 
took  place  on  the  9th  of  January,  1861,  and  Cheeseman  was  adjudicated  a  bankrupt 
on  the  14th  of  January. 

The  value  of  the  plant,  &e.,  was  about  9001.  The  gross  proceeds  of  the  sale  were 
5151.,  the  expenses  of  sale  and  payments  on  account  of  rent,  &c,  amounted  to  1861., 
— the  balance  being  the  sum  for  which  the  verdict  was  taken. 

On  the  part  of  the  plaintiffs,  it  was  submitted  that  the  execution  of  the  bill  of 
sale  was  in  itself  an  act  of  bankruptcy,  as  being  a  conveyance  of  the  whole  of  a  trader's 
property  for  an  advance  of  what  was  confessedly  only  a  part  of  its  value  ;  and  also 
that  it  was  fraudulent  and  made  with  intent  to  defeat  and  delay  the  bankrupt's 
creditors. 

[711]  Lush,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  "on  the  ground  that  the  evidence  did  not  entitle  the  plaintiffs  to 
recover." 

Bovill,  Q.  C,  G.  Denman,  Q.  C,  and  Hannen,  shewed  cause.  Formerly,  it  was 
always  considered  that  a  trader  who  executed  an  assignment  of  the  whole  of  his 
property,  and  thus  put  it  out  of  his  power  to  carry  on  his  trade,  thereby  committed 
an  act  of  bankruptcy.  Subsequent  cases,  however,  decided  that,  where  the  assign- 
ment was  for  a  present  advance  of  their  value,  though  it  consisted  of  the  whole  of  the 
party's  goods,  it  was  not  an  act  of  bankruptcy.  Thus,  in  Siebert  v.  Spooner,  1  M.  &  W. 
714,  Lord  Abinger  says:  "If  a  man  assigns  the  whole  of  his  effects,  not  for  a  new 
consideration,  but  for  an  outstanding  debt,  that  is  an  act  of  bankruptcy  ;  because  the 
very  nature  of  the  transaction  prevents  him  from  carrying  on  his  trade."  And 
Alderson,  B.,  says:  "If  an  equivalent  is  given,  there  is  only  a  change  of  the  nature  of 
the  property  which  the  party  has,  but  not  a  conveying  of  it  away."  In  Lindon  v. 
Sharp,  7  Scott,  X.  R.  730,  6  M.  &  G.  895,  one  M.,  a  trader,  being  indebted  to  his 
bankers,  and  being  pressed  by  them  for  security,  executed  a  conveyance  to  them  of 
certain  stock  and  effects  enumerated  in  a  schedule  annexed  to  the  deed,  with  a  power 
of  sale  on  default  in  payment  of  10001.  on  demand:  the  deed  recited  that  M.  was 
indebted  to  the  bankers  in  10001.,  but  it  contained  no  stipulation  for  fresh  advances 
by  them  ;  and,  though  it  did  not  in  terms  purport  to  convey  all  M.'s  property, 
it  appeared  that  the  agent  of  the  bankers  who  negotiated  the  transaction  was  aware 
that  M.  in  reality  possessed  no  other  property  :  M.  retained  possession  of  the  effects 
so  conveyed  until  a  few  days  before  a  fiat  in  bankruptcy  issued  against  him  :  [712] 
and  it  was  held  that  the  execution  of  this  deed  was  an  act  of  bankruptcy.  Here,  the 
assignment  was  of  substantially  the  whole  of  (Jheeseman's  property.  If  the  defendant 
had  at  the  time  advanced  him  the  whole  value,  according  to  the  more  recent  authorities, 
the  execution  of  the  deed  would  not  have  been  an  act  of  bankruptcy.  Hut  the  advance 
being  of  little  more  than  a  fourth  part  of  the  value, — the  rest  of  the  consideration 
being  the  liability  as  surety,  which  is  equivalent  to  a  past  advance  (Leake  v.  Young, 
5  Ellis  A:  I!.  955),  —it  clearly  was  an  act  of  bankruptcy.  The  great  authority  for  the 
distinction  between  an  assignment  for  a  present  and  an  assignment  for  a  past  advance, 
is  tin;  cas;  of  Graham  v.  Chapman,  12  C.  B.  85,  which  is  quite  in  point.  There,  a 
trader,  in  consideration  of  a  past  debt  of  2401.  and  a  present  advance  of  2001.,  con- 
veyed by  deed  substantially  the  whole  of  his  property,  giving  the  transferee  a  light 

to  seize   and    take  a'l   future  acquire!  property,  even  though    it    should    be   purchased 

with  the  i icy  whirl i  was  alleged  to  be  I  lie  em isiileiat ion  for  the  transfer  :   and  it  was 

held  that,  inasmuch  as  the  trader  got  do  equivalent  for  any  part  of  the  stock  trans 
ferred,  and  such  transfer  necessarily  defeated  ami  delayed  his  creditors,  though 
without  fraud  in  fact,  it  constituted  an  act  of  bankruptcy  within  the  statute  I 'J  &  13 
Vict,  c.  106,  s.  67.  If  part  of  the  consideration  is  a  past  advance,  however  bona  fide 
the   transaction    may    be,  it    is  an   act   of   bankruptcy.      [Byles,   J.      That   will   depend 

very  much  upon  the  amount  of  the  present  advauce.  Erie,  C.  J.  Suppose  the 
property  a  worth  BOOL,  and  the  trader  assigns  the  whole,  receiving    10011]     Be 
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would  get  no  value  for  the  1001.  [Erie,  C.  J.  The  effect  of  the  judgment  in  Graham 
x.  <  'hapman  is,  that  the  trader  in  reality  got  no  advance  at  all.  Suppose  property 
worth  10001  is  assigned  for  9501.,  would  that  be  an  act  of  bank-[713]-ruptcy  ?]  It  is 
submitted  that  it  would.  [Erie,  C.  J.  I  should  think  not,]  Here,  all  that  the  party 
gets  for  9001.  worth  of  goods  is  2501.  In  Hutton  v.  Cniltwell,  1  Ellis  &  B.  15,  21,  Lord 
Campbell,  speaking  of  Giuliani  v.  Chapman,  says:  "There,  the  deed  expressly  recited 
that  it  was  given,  not  only  for  a  further  advance,  but  for  an  old  unsecured  debt ;  and 
Lord  Chief  Justice  Jervis  several  times  over  points  this  out  as  the  chief  foundation  of 
his  judgment.  He  likewise  remarks  upon  the  power  to  take  after-acquired  property, 
which  there  might  have  prevented  the  trader  from  deriving  any  benefit  whatever 
fi-om  the  further  advance.  But  that  cannot  apply  to  a  case  like  the  present,  where 
the  trader  did  derive  the  full  benefit  of  the  whole  sum  advanced,  by  its  being  applied 
at  the  time  to  satisfy  the  demand  of  an  importunate  creditor."  In  Bittlestom  v.  Cooke, 
6  Ellis  &  B.  296,  the  assignment  was  entirely  for  fresh  advances.  Bell  v.  Simpson, 
2  Hurslt.  &  N.  410,  was  the  case  of  a  sale  partly  for  an  old  debt  and  partly  for  a 
present  advance.  Selling  his  goods  is  part  of  the  ordinary  business  of  a  trader. 
In  Pennell  v.  Dawson,  18  C.  B.  355,  Jervis,  C.  J.,  in  his  summing-up  (which  the  court 
held  to  be  correct)  gives  an  exposition  of  what  was  meant  by  his  judgment  in  Graham 
v.  Chapman.  [Willes,  J.  Pennell  v.  Dawson  went  down  for  a  new  trial,  and  was  tried 
before  me  at  the  sittings  after  Trinity  Term,  1856,  when  there  was  a  verdict  for  the 
defendants  ;  and  that  verdict  was  not  disturbed.]  The  true  test  is,  whether  the 
assignment  tends  to  defeat  and  delay  creditors,  not  whether  it  stops  the  trade.  In 
Smith  v.  Cannan,  2  Ellis  &  B.  35  G.,  a  farmer  conveyed  all  his  farming  stock  and 
goods  to  S.  by  bill  of  sale,  by  way  of  security  for  about  9001.,  with  a  power  of  sale. 
The  property  comprised  in  the  bill  of  sale  was  of  about  the  value  of  28001.,  and  there 
was  a  trust  for  G.  of  the  surplus  of  [714]  the  property  comprehended  in  the  bill  of 
sale,  which  was  the  whole  of  G.'s  property,  with  the  exception  of  two  shares  in  a 
joint-stock  bank,  of  the  value  of  171.  10s.  each.  S.  seized  and  sold  enough  of  the 
stock  to  pay  the  amount  secured  ;  and  the  trade  of  the  bank  was  not  affected  by 
giving  it.  In  trover  by  G.'s  assignees  against  S.,  issues  being  joined  on  pleas  of  not 
guilty  and  not  possessed,  and  the  judge  at  nisi  prius  having  ruled  that  these  facts 
were  evidence  on  which  the  jury  might  find  a  verdict  for  the  plaintiff, — it  was  held 
by  the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  the  necessary  consequence 
of  an  assignment  of  what  is  substantially  all  the  trader's  property  is,  to  delay 
his  creditors,  and  that  the  existence  of  a  resulting  trust,  and  of  a  substantial  surplus, 
does  not  prevent  its  having  that  effect  ;  and  that  a  conveyance  necessarily  delaying 
a  trader's  creditors  is  an  act  of  bankruptcy,  though  it  has  not  the  effect  of  stopping 
his  trade  ;  and  that  a  transaction,  being  itself  an  act  of  bankruptcy,  is  not  protected, 
though  made  with  a  party  who  has  no  notice  of  the  circumstances  making 
it  an  act  of  bankruptcy;  and  consequently  that  the  facts  in  that  case  were 
evidence  on  which  the  jury  might  find  for  the  plaintiffs,  and  the  direction  was 
therefore  right.  [Byles,  J.  For  anything  that  appears  on  the  notes  in  this  case, 
the  2501.  would  be  enough  to  satisfy  the  whole  of  Cheeseman's  credits.]  This 
subject  is  very  elaborately  discussed  in  a  very  able  judgment  delivered  by  Mr.  Com- 
missioner Hili  in  the  court  of  bankruptcy  at  Bristol  in  a  case  of  Ex  parte  Cottrell, 
1  Law  Times  (N.  S.),  465.  There,  the  alleged  bankrupt,  being  indebted  to  his 
brother-in-law  in  the  sum  of  501.,  asked  for  a  second  loan  to  the  same  amount,  which 
was  granted  upon  the  security  of  a  bill  of  sale  executed  on  the  1st  of  December,  1859, 
and  given  to  secure  1001.  By  this  instrument  the  alleged  bankrupt  assigned  all 
[715]  his  property  to  the  creditor,  with  the  exception  of  certain  horns  of  the  value 
of  about  151.,  and  his  book-debts  of  the  value  of  21.  or  31.;  the  property  assigned 
amounting,  according  to  the  estimate  of  the  alleged  bankrupt  himself,  to  the  value  of 
4001.  The  assignment  was  upon  trust  that,  in  case  of  default  made  in  payment  of 
the  said  sum  of  1001.  and  interest  on  demand  in  writing,  the  creditor  might  immediately 
take  possession  and  make  sale  of  the  property  assigned,  and  after  payment  of  his  debt, 
with  interest  and  expenses,  should  pay  over  the  surplus  to  the  assignor.  On  the 
20th  of  December,  the  creditor  took  possession  under  the  bill  of  sale.  The  learned 
commissioner,  in  giving  judgment,  says  :  "  I  find  no  ground  for  impeaching  the  bill 
of  sale  as  fraudulent  in  fact.  On  the  contrary,  it  appears  to  me  that  both  parties 
contemplated  at  the  time  that  the  advance  would  enable  the  trader  to  continue  his 
trading.     But  the  more  difficult  question  of  fraud  by  intendment  of  law  remains  to 
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be  considered.  The  G7th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
declares  that  a  trader  making  a  deed  with  intent  to  defeat  or  delay  his  creditors  shall 
be  deemed  to  have  thereby  committed  an  act  of  bankruptcy, — a  provision  of  long 
standing,  drawn  from  prior  acts  of  parliament.  As  the  law  holds  every  man  to  have 
intended  the  necessary  and  even  the  natural  consequences  of  his  own  act,  a  trader 
will  be  held  to  have  intended  to  defeat  or  delay  his  creditors,  whatever  may  have 
been  the  actual  state  of  his  mind  on  the  subject,  if  the  deed  which  he  has  executed 
leads  naturally  to  such  a  consequence.  .  .  .  The  case  of  Graham  x.  Chapman,  12  C.  B. 
85,  establishes  the  doctrine  that  the  assignment  of  a  trader's  whole,  or  what  is  sub 
stantially  the  whole  of  his  property,  though  for  a  good  consideration,  is  an  act  of 
bankruptcy,  if  an  antecedent  debt  form  any  portion  of  such  consideration.  [716]  I 
state  that  Graham  v.  Chapman  established  this  doctrine,  on  the  authority  of  Hutton 
x.  Cruttwell,  1  Ellis  &  B.  15,  where  Lord  Campbell,  in  delivering  the  judgment  of  the 
court  of  Queen's  Bench,  said, — 'We  are  referred  to  Graham  v.  Chapman  as  an  authority 
to  prove  that  a  clause  authorizing  the  assignee  in  a  bill  of  sale  to  enter  and  sell  after- 
acquired  property  is  necessarily  an  act  of  bankruptcy.  On  referring  to  the  case  we 
do  not  find  any  such  doctrine  laid  down  in  it  There,  the  deed  expressly  recited  that 
it  was  given,  not  only  for  a  further  advance,  but  for  an  old  unsecured  debt,  and 
Jervis,  C.  J.,  several  times  over  points  this  out  as  the  chief  foundation  of  his  judg- 
ment.' Unless,  then,  these  cases  must  be  taken  to  have  been  overruled,  the  execution 
of  this  deed  was  clearly  an  act  of  bankruptcy."  He  then  proceeds  to  observe  upon 
Young  v.  Wavd,  8  Exch.  221,  Hale  v.  Allnutt,  18  C.  B.  505,  Milestone  v.  Cooke,  6  Ellis 
&  B.  296,  and  Bell  v.  Simpson,  2  Hurlst.  &  N.  410  ;  and  concludes  by  saying  :  "  It 
is  with  no  slight  diffidence  that  I  select  my  guide  among  these  conflicting  decisions. 
But,  the  selection  being  forced  upon  me,  I  adhere  to  the  doctrine,  that,  where,  as  in 
this  case,  part  oj  the  consideration  consists  of  an  antecedent  debt,  the  assignor  does  not  receive 
an  equivalent  for  the  assignment,  and  consequently  that  the  act  of  bankruptcy  is  proved."  The 
conclusion  drawn  in  that  case  from  the  conflicting  authorities  is,  it  is  submitted, 
manifestly  the  correct  one. 

Lush,  Q.  C,  Tompson  Chitty,  and  Burnley  Smith,  in  support  of  the  rule.  If  the 
bill  of  sale  be  given  for  present  or  future  advances,  llnl/nn  v.  ( 'ruttwell,  1  Ellis  &  B.  15, 
and  Bittleslone  v.  Cooke,  6  Ellis  &  B.  296,  shew  that  it  is  good.  The  question,  then,  is, 
did  Cheescman  receive  an  equivalent  for  the  assignment  1  He  received  2501.,  which, 
under  his  then  circumstances,  was  a  material  assistance  to  him,  and  was  obviously 
[717]  advanced  for  the  purpose  of  enabling  him  to  go  on.  At  the  time  the  assign- 
ment was  given,  it  was  a  securitv  only  for  the  2501.  then  advanced.  Until  some 
further  payment  should  be  made  by  Reynolds  in  respect  of  the  liabilities  he  was  under 
on  Cheeseman's  account,  the  latter  might  at  any  time  have  discharged  his  liability 
under  the  deed  by  re-paying  the  2501.  and  interest.  The  case  is,  therefore, 
altogether  distinguishable  from  Leake  v.  Young,  5  Ellis  &  P..  955,  where  the  assignment 
was  made  solely  in  consideration  of  existing  liabilities,  and  from  Graham  v.  Chapman, 
where  the  deed  was  given  in  consideration  of  a  pro-existing  debt  as  well  as  of  a  present 
advance.  [Williams,  .).  If  the  deed  is  given  as  a  security  for  a  liability  from  which 
a  debt  may  accrue,  I  must  confess  I  do  not  see  why  it  the  less  operates  bo  defeat  and 
delay  creditors,  than  it  it  were  a  security  for  a  past  debt.]  In  Bittlestone  v.  Cooke, 
6  Ellis  &  B.  296,  1!.,  a  trailer-,  by  bill  of  sale  conveyed  all  his  stock,  and  all  the  stock- 
that  should  iluring  the  continuance  of  the  security  become  his,  with  a  power  of  sale, 
lo  ('.,  as  a  security  for  money  to  be  advanced  by  G.  The  bill  of  sale  was  drawn  up  as 
a  security  for  an  existing  debt  as  well  as  for  fresh  advances;  but  this  was  a  mistake, 
the  whole  consideration  being  fresh  advances  not  to  exceed  a  certain  sum.  ('.  made 
the  advances;  the  property  in  fad  was  about  three  times  the  value  of  the  advances. 

B.  was  at  this  time  in  reality  insolvent  ;  but  the  court  (which  had  power  to  draw 
inferences  of  fact )  drew  the  inference  thai    the   advances  were  bona  tide  asked  tor  and 

made  with  a  view  to  keep  the  business  going, and  in  the  belief  that  bhey  would  enable 
B.  to  get  over  his  difficulties.  Afterwards  C.  look  possession  of  the  goods.  II.  being 
declared  a  bankrupt,  his  assignees  brought  trover  againsl  ('.,  contending  that  the 
transaction  in  question  was  itself  an  act  of  bank  [718]  ruptcy.     On  a  case  stating  tin-  c 

facts,  in  which  the  court  had  power  In  draw  inferences  Of  fact,  it  was  held  thai  the 
transaction  must  be  viewed  as  if   the   bill  of  sale   had   been   drawn,  as  it   was  intended 

to  be,  entirely  as  a  security  for  fresh  advances:  and  that  tin-  effect  of  pledging  the 

whole  of   the  trader's   property  lor  such   advances   was   not    necessarily   to    delay    his 
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creditors,  as  the  advances,  even  if  bearing  a  small  proportion  to  the  value  of  the 
property  pledged,  might  be  of  more  advantage  to  the  trader  and  his  creditors  than  the 
property  itself  ;  and,  consequently,  that  the  bill  of  sale  in  this  case,  being  in  fact  bona 
fide,  was  not  in  point  of  law  fraudulent,  nor  an  act  of  bankruptcy.  [Byles,  J.  The 
assignor  there  kept  the  value,  whatever  the  result.]  Lord  Campbell  in  that  case  says  : 
"  I  think  that  a  conveyance  by  a  trader  of  goods  with  a  view  to  obtain  future  advances 
is  not  necessarily  as  a  matter  of  law  an  act  of  bankruptcy,  though  the  whole  of  the 
trader's  stock,  present  and  future,  is  included  in  the  conveyance.  If  the  conveyance 
be  bona  fide  with  a  view  to  obtain  advances  for  the  purpose  of  carrying  on  the  trade, 
I  think  it  is  not  an  act  of  bankruptcy.  It  is  unnecessary  to  enter  into  the  reasons 
which  lead  me  to  think  that  this  is  the  law  ;  for,  Hutlun  v.  CrultweU,  1  Ellis  &  B.  15,  is 
an  express  decision  in  this  court  that  such  a  conveyance  is  not  necessarily  an  act  of 
bankruptcy  ;  and  there  is  no  authority  against  it."  Then,  dealing  with  the  facts,  his 
lordship  says  :  "  The  property  pledged  was  worth  60001.,  and  the  limit  of  the  advance 
actually  stipulated  for  only  18001.  ;  and  the  sum  actually  obtained  was  far  below  the 
value  of  the  goods.  Now,  I  agree  that  a  conveyance  of  this  sort  is  invalid  unless  there 
be  an  equivalent ;  but  I  cannot  say  that  the  advantage  obtained  for  the  trader  and  his 
creditors  by  these  advances  was  not  a  full  equivalent  for  the  pledge.  In  [719]  times 
of  pressure,  an  advance  in  ready  money  of  a  very  small  amount  may  very  often  enable 
a  trader  to  avoid  stopping  payment,  and  so  enable  him  to  pay  all  his  creditors  20s.  in 
the  pound.  I  cannot,  therefore,  say  that  the  inadequacy  of  the  advance  makes  the 
deed  fraudulent  as  a  matter  of  law  :  and,  drawing  inferences  of  fact,  I  find  it  was  not 
in  this  case  fraudulent  in  fact.  I  do  not  think  there  was  any  intention  to  delay  or 
defeat  creditors  :  and,  looking  at  the  facts  as  they  appeared  at  the  time,  I  should  think 
the  transaction  must  have  appeared  to  both  parties  likely  rather  to  have  benefited 
than  to  have  defeated  the  creditors."  And  Erie,  J.,  said  :  "  I  think  that  the  proportion 
which  the  sum  raised  bears  to  the  value  of  the  property  pledged, — in  this  case  about 
one-third, — is  a  circumstance  to  be  considered  in  determining  whether  the  transaction 
is  bona  fide  or  not,  but  is  not  conclusive  that  it  is  fraudulent."  In  Young  v.  Waud, 
8  Exch.  221,  it  was  held  by  the  court  of  Exchequer  that  the  assignment  by  way  of 
mortgage  by  a  trader  of  his  stock  and  implements  of  trade,  where  such  assignment 
did  not  include  a  moiety  of  the  whole  of  his  effects,  was  not  per  se  an  act  of  bankruptcy, 
although  the  effect  of  putting  the  instrument  in  force  would  be  to  stop  the  business. 
"  The  law  is  not,"  says  Parke, B.,  "that  a  man  commits  an  act  of  bankruptcy  by  disabling 
himself  from  carrying  on  his  business  ;  but  that  he  commits  an  act  of  bankruptcy 
when  the  necessary  result  of  that  act  is  to  defeat  or  delay  other  creditors,  who  are 
not  the  object  of  that  particular  conveyance."  [Williams,  J.  When  the  assignment 
is  by  way  of  security  for  future  advances,  the  trader  will  have  the  money  in  his  pocket. 
But,  what  the  better  is  he  for  the  suretyship]]  It  would  be  the  same  thing  to  the 
creditors  whether  Beynolds  or  Cheeseman  met  any  future  accruing  liabilities  on  the 
contracts.  [Erie,  [720]  C.  J.  Suppose  the  2501.  advance  to  Cheeseman  had  been  repaid 
the  next  day,  would  not  the  deed  stand  as  security  for  the  contingent  liabilities  ?] 
Clearly  not  :  it  is  simply  a  security  for  the  2501.  and  any  future  advances  which  might 
be  made.  [Willes,  J.  The  real  question  is,  whether  there  was  such  an  equivalent  here 
as  fairly  to  prevent  the  deed  from  having  the  effect  of  withdrawing  the  property  from 
the  reach  of  the  creditors.] 

Cur.  adv.  vult. 

Willes,  J.,  now  delivered  the  judgment  of  the  court. 

This  is  a  case  which  was  tried  before  my  Brother  Wightman  at  the  last  Assizes 
for  Sussex.  It  appeared  that  the  defendant  had  been  security  for  the  bankrupt 
Cheeseman  in  respect  of  certain  contracts  which  had  been  entered  into  by  the 
latter  as  a  scavenger,  and  had  thereby  incurred  a  liability,  and  further  that  he  had 
advanced  to  Cheeseman  a  sum  of  2501.,  and  that  Cheeseman  thereupon  executed 
an  assignment  to  the  defendant  of  the  whole  of  his  property  :  which  assignment 
but  for  the  present  advance  of  the  2501.  would  unquestionably  have  been  an  act 
of  bankruptcy,  within  the  numerous  cases  on  the  subject,  which  I  need  not  more 
particularly  refer  to.  The  bankrupt,  who  was  examined  as  a  witness,  stated, 
amongst  other  things,  that  the  deed  was  executed  as  well  as  a  security  for  the 
advance  then  made  and  to  cover  the  liability  which  the  defendant  had  entered 
into  on  his  behalf,  as  for  the  purpose  of  staving  off  the  other  creditors.  But,  in 
another  part  of  his  examination,  he  said  it  was  to  enable    him  to  go  on.     At  the 
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trial  ;i  verdict  was  taken  for  the  plaintiffs,  the  assignees;  but  it  was  reserved  for 
the  court  to  say  whether  or  not  that  verdict  was  to  stand, — the  court  to  be  at 
liberty  to  draw  such  inferences  of  fact  as  a  jury  might  have  done.  A  rule  nisi 
[721]  has  accordingly  been  obtained  on  behalf  of  the  plaintiffs.  Two  arguments  have 
been  advanced  by  them  in  support  of  that  rule.  In  the  first  place  it  was  said  that  the 
deed  was  void,  because  it  was  an  assignment  of  the  whole  of  the  bankrupt's  property 
for  an  advance  (though  a  substantial  advance)  of  part  of  its  value  only  ;  and  the  very 
able  judgment  of  Mr.  Commissioner  Hill  in  Ex  parte  Cottrell,  1  Law  Times  (N.  S.), 
465,  was  relied  on,  where  that  learned  gentleman  says  that  an  assignment  of  all  the 
bankrupt's  property  being  an  act  of  bankruptcy,  its  character  is  not  altered  by  the 
fact  of  there  being  a  present  advance  of  a  portion  only  of  the  value  of  the  property 
assigned.  It  was  further  contended  on  the  part  of  the  assignees  that,  even  if  the 
deed  was  not  void  on  that  ground,  yet,  as  the  bankrupt  admitted  that  one  object  of 
the  assignment  was  to  stave  off  the  other  creditors,  the  present  advance  did  not 
prevent  the  deed  from  being  an  act  of  bankruptcy  as  an  assignment  for  the  purpose 
of  defeating  or  delaying  creditors  within  the  meaning  of  the  bankrupt  act.  As  to  the 
first  ground,  we  are  all  agreed  that  we  cannot  adopt  the  doctrine  contended  for  on 
the  part  of  the  assignees.  We  are  unable  to  go  the  length  to  which  the  opinion  of  the 
learned  commissioner  goes.  There  might  have  been  circumstances  in  that  case  which 
have  not  been  reported  to  us,  which  might  justify  the  conclusion  to  which  he  came. 
But,  in  the  broad  rule  which  he  is  reported  to  have  laid  down, — that  the  advance  of  a 
sum  of  money  short  of  the  value  of  the  property  is  not  a  substantial  exception  of  the 
property  assigned, — we  cannot  concur.  If  the  deed  professes  to  assign  the  whole  of 
the  bankrupts  goods  with  a  colourable  exception  only,  it  is  as  much  an  act  of  bank- 
ruptcy as  if  the  whole  had  been  assigned.  If  there  be  an  assignment,  not  of  the 
whole,  but  with  a  real  and  substantial  exception,  in  the  absence  of  [722]  fraud,  that 
will  not  be  an  act  of  bankruptcy.  In  our  judgment,  a  present  substantial  advance  of 
money  puts  the  transaction  upon  the  same  footing  as  an  assignment  with  a  substantial 
exception  of  part  of  the  property.  It  is  not  necessarily  an  act  of  bankruptcy.  The 
advance  may  be  the  means  of  enabling  the  assignor  to  go  on  with  his  trade,  and  so  the 
transaction  may  be  beneficial  for  the  creditors.  If,  therefore,  that  had  been  the  only 
point  in  the  case,  we  should  have  had  no  hesitation  in  directing  a  verdict  to  be  entered 
for  the  defendant.  But  there  remains  this  most  important  question,  viz.  whether  it 
was  not  manifest  from  the  whole  tenor  of  the  evidence  given  by  the  bankrupt  that 
this  deed  was  concocted  by  Reynolds  and  himself  for  the  mere  purpose  of  staving  off 
other  claims, — in  other  words,  to  defeat  and  delay  the  rest  of  the  creditors.  The 
advance  of  even  a  substantial  part  of  the  value  of  the  property  at  the  time  of  the 
assignment  would  not  make  the  transaction  valid,  if  they  were  in  the  minds  of  the 
parties  the  sinister  object  of  defeating  or  delaying  the  creditors.  The  cast'  might  be 
put  of  an  advance  of  51.  on  the  assignment  of  goods  worth  10001.  Such  a  transaction 
would  obviously  be  invalid.  But,  before  we  hold  that  a  deed  conveying  property  in 
consideration  of  a  present  advance  which  bears  a  substantial  proportion  to  the  value 
of  the  property  is  invalid,  we  must  be  satisfied  that  there  exists  an  intention  to 
defeat  and  delay  and  consequently  ti>  defraud  the  creditors.  And  that  object  must 
be  the  object  not  only  of  the  bankrupt,  but  also  of  the  party  who  is  dealing  with  him. 
A  person  dealing  bona  fide  with  the  bankrupt  would  be  safe.  Unless  he  knows,  or 
from  the  very  nature  of  the  transaction  must  be  taken  necessarily  to  have  known, 
that  the  object  was  to  defeat  and  delay  the  creditors,  the  deed  cannot  be  impeached. 
[723]  This  must  obviously  depend  upon  the  facts  that  are  brought  out  in  evidence. 
If  there  be  such  fraud,  the  deed  is  void  :  if  not,  it  cannot  be  questioned.  The  court 
has  not  been  able  to  come  to  an  unanimous  conclusion  on  the  subject.  It  is  a  question 
of  fact  involving  character,  and  therefore  peculiarly  one  for  the  consideration  not  of 
the  court  but  of  the  constitutional  tribunal  for  the  determination  of  questions  of  that 
sort :  and  we  therefore  think  the  opinion  of  the  jury  might  to  have  been  taken  upon 
it.  Probably,  when  the  matter  was  reserved  for  the  court,  the  parties  might  have 
had  in  their  minds  the  question  which  had  been  before  Mr.  Commissioner  Mill  in  the 
case  above  adverted  to.  But  the  assignees  clearly  did  not  mean  to  abandon  the  other 
question,  viz.  whether  the  deed  was  fraudulent  and  void  on  the  ground  I  have 
suggested. 

The  result  is  that,  the  court  not  being  agreed  upon  the  question  of  fad,  and  not 
deeming  it  right  to  take  further  time  to  consider  a  matter  which  could  not   properly 
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be  submitted  to  any  other  tribunal  than  a  jury,  there  must  be  a  new  trial  in  order 
that  the  jury  may  say  whether  or  not  under  all  the  circumstances  the  deed  was 
fraudulent. 

In  the  observations  which  I  have  made  on  this  occasion,  I  think  it  right  to  say 
that  I  alone  am  responsible,  except  that  we  are  all  agreed  that  the  dictum  imputed  to 
Mr.  Commissioner  Hill  is  not  to  be  supported  to  its  full  extent,  and  that  the  question 
is  properly  one  for  a  jury. 

Eule  absolute  for  a  new  trial. 

[724]     Hinton  v.  Duff.     Feb.  7th,  1S62. 

The  allegation  in  the  declaration  on  a  bill  of  exchange  in  the  form  given  by  the 
Common  Law  Procedure  Act,  1852,  that  the  bill  is  "  now  overdue,"  is  not  a 
traversable  allegation,  but  part  of  the  description  of  the  instrument  declared  on. — 
Where,  therefore,  the  action  was  commenced  on  the  11th  of  June,  and  the  bill  only 
arrived  at  maturity  on  that  day  : — Held,  that  the  plaintiff  failed  to  sustain  his 
declaration,  and  that  his  right  to  recover  was  properly  put  in  issue  by  "  non 
acceptavit." 

This  was  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange.  The 
writ  was  issued  on  the  11th  of  June,  1861. 

The  declaration,  which  was  in  the  form  given  by  the  Common  Law  Procedure 
Act,  1852,  stated  that  one  John  Henry  Thome,  on  the  8th  of  April,  1861,  by  his  bill 
of  exchange  now  orerdue,  directed  to  the  defendant,  required  the  defendant  to  pay  to 
the  said  John  Henry  Thome  or  order  1001.  two  months  after  date,  and  the  defendant 
accepted  the  said  bill,  and  the  said  John  Henry  Thorne  indorsed  the  same  to  the 
plaintiff;  but  the  defendant  did  not  pay  the  same. 

The  defendant,  amongst  other  pleas,  pleaded  that  he  did  not  accept  the  said  bill 
as  alleged,  and  that  the  said  John  Henry  Thorne  did  not  indorse  the  said  bill  as 
alleged.     Issue  thereon. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Summer  Assizes  at  "Warwick, 
when  it  was  objected  on  the  part  of  the  defendant  that  the  bill  was  not  due  at  the 
time  of  the  commencement  of  the  action,  the  11th  of  June,  1861,  being  within  the 
days  of  grace,  and  that  consequently  there  was  a  fatal  variance  between  the  bill 
produced  in  evidence  and  the  description  of  it  in  the  declaration. 

The  learned  judge  inclined  to  think  that  "now  "  referred  to  the  time  of  declaring, 
and  he  directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  amount  of  the  bill  and 
interest,  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him,  if  the 
court  should  be  of  opinion  that  the  objection  was  well  founded. 

Beasley,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  to  set  aside  the 
verdict  for  the  plaintiff,  and  the  judgment  (if  any)  and  all  subsequent  [725]  proceed- 
ings, and  for  a  new  trial,  on  the  grounds. — first,  of  misdirection  on  the  part  of  the 
learned  judge  in  directing  a  verdict  to  be  entered  for  the  plaintiff,  instead  of  directing 
that  there  was  no  complete  cause  of  action,  and  that  the  plaintiff  should  be  nonsuited, 
or  that  the  verdict  should  be  entered  for  the  defendant,  the  bill  produced  by  the 
plaintiff  being  upon  the  face  of  it,  and  on  reference  to  the  record,  not  due  at  the  time 
of  the  commencement  of  the  action, — secondly,  that  the  verdict  was  not  supported  by 
the  evidence.  He  also  moved  in  arrest  of  judgment,  on  the  ground  that  it  appeared 
upon  the  record  that  the  bill  sued  upon  was  not  due  at  the  time  of  the  commencement 
of  the  action. 

Field  now  shewed  cause.  The  only  pleas  which  are  now  material,  are,  the  traverse 
of  the  acceptance  and  the  traverse  of  the  indorsement :  and  neither  of  these  raises  the 
question.  The  declaration  nowhere  states  the  day  of  the  date.  The  words  "  now 
overdue  "  are  substituted  for  "  which  period  has  now  elapsed  "  in  the  form  given  by 
the  rules  of  Trinity  Term,  1  W.  4.  [Willes,  J.  It  was  intended  by  the  Common 
Law  Procedure  Act,  1852,  to  make  the  words  "now  overdue"  part  of  the  description 
of  the  bill ;  and,  if  so,  the  plea  of  non  acceptavit  puts  in  issue  the  fact  of  the  defen- 
dant's acceptance  of  the  bill  described  in  the  declaration.]  In  t'o.rou  v.  Lyon,  2  Campb. 
307,  n.,  the  declaration  (against  the  drawer  of  a  bill  of  exchange)  stated  that  the 
defendant,  on  the  3rd  day  of  February,  1810,  at,  &c.,  according  to  the  usage  and 
custom  of  merchants,  made  his  certain  bill  of  exchange  in  writing,  <Vc,  and  then  and 
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there  directed  the  said  bill  of  exchange  to  uuc  \\ .  II.,  by  which  said  lull  of  exchange 

the  defendant  then  and  there  requested  tlu;  .said  W.  II.  to  pay  to  the  plaintiff  on  the 
1st  day  of  August,  1809,  the  sum  of  4001.  The  bill,  being  produced,  [726]  appeared 
to  lie  dated  6th  February,  I810j  and  it  was  contended  for  the  defendant  that  this 
was  a  fatal  variance.  On  the  other  hand,  it  was  submitted  that  the  declaration  did 
not  allege  the  date  as  part  of  the  bill,  but  only  alleged  that  the  defendant  on  that  day 
drew  the  bill,  being  silent  as  to  the  date  of  it.  And  Thompson,  li,  for  this  reason, 
was  of  opinion  that  the  date  of  the  bill  being  different  from  the  day  in  the  declaration 
was  nut  a  material  variance.  The  defendant  here  by  his  plea  says  that  he  did  not 
accept  such  a  bill  as  the  plaintiff  has  described  in  his  declaration.  In  Shepherd  v. 
Shepherd,  1  C.  1!.  849,  3  I>.  A;  L.  199,  in  debt  on  a  promissory  note,  by  payee  against 
maker,  the  declaration,  after  shewing  that  the  writ  issued  on  the  17th  of  May,  1845, 
alleged  that  the  defendant  on  the  25th  of  March,  1844,  made  his  note  in  writing,  and 
thereby  promised  to  pay  to  the  plaintiff  or  order  6901.  on  the  25th  of  March,  1845, 
which  day  had  expired  before  the  commencement  of  the  suit,  and  then  delivered  the 
note  to  the  plaintiff;  and  that  thereupon  the  defendant  agreed  to  pay  the  amount  of 
the  said  note  to  the  plaintiff,  on  request:  and  it  was  held  that  the  declaration  was 
sufficient,  although  it  was  objected,  on  special  demurrer,  that  it  was  double  and 
inconsistent,  and  that  it  was  uncertain  whether  the  plaintiff  intended  to  rely  on  an 
express  or  an  implied  agreement.  Tindal,  (J.  J.,  there  says  :  "  I  think  this  declaration 
is  sufficient,  notwithstanding  the  causes  of  demurrer  assigned.  It  contains  a  distinct 
allegation,  not  under  a  videlicet,  that,  on  a  former  day,  the  defendant  made  his 
promissory  note  in  writing,  and  also  a  distinct  allegation  of  a  promise  to  pay  the 
amount  to  the  plaintiff  or  his  order  on  a  precise  day :  and  it  goes  on  to  say  '  which 
day  had  elapsed  before  the  commencement  of  this  suit.'  This  latter  was  a  perfectly 
unnecessary  allegation,  inasmuch  as  we  can  see  upon  the  face  of  the  record  that  the 
writ  issued  long  after  [727]  the  note  became  due."  The  place  where  a  bill  is  made 
is  no  part  of  the  description  of  the  bill  :  Howiet  v.  Morris,  3  Campb.  303.  So,  the 
allegation  of  a  subsequent  time  cannot  be  any  part  of  the  description  of  a  written 
instrument.     The  same  answer  applies  to  the  other  branch  of  the  rule. 

Beasley,  in  support  of  the  rule.  "Now  overdue"  is  clearly  part  of  the  descrip- 
tion of  the  bill :  and  therefore  the  declaration  is  bad  in  arrest  of  judgment,  unless  the 
bill  was  overdue  at  the  time  of  the  issuing  of  the  writ.  Assume  the  date  not  to  be 
material,  the  declaration  is  not  supported  by  the  production  of  a  bill  which  was  not 
due  at  the  time  of  the  commencement  of  the  action.  In  Owen  v.  Il'alurs,  2  M.  &  W. 
91,  "which  period  has  now  elapsed''  was  held  not  to  be  a  traversable  allegation, 
because  not  necessary.  There,  the  declaration  in  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange  stated  that  the  bill  was  made  on  the  29th  of  March, 
payable  four  months  after  date,  "which  period  has  now  elapsed."  To  this  there  was 
a  demurrer,  on  the  ground  that  it  did  not  sufficiently  appear  that  the  bill  had  become 
due  before  the  commencement  of  the  suit,  and  that  the  averment  "  which  period  had 
now  elapsed,"  ought  to  have  been  "  which  period  elapsed  before  the  commencement  of 
this  suit  : '  and  it  was  held  that  the  declaration  was  sufficient.  In  Abbott  v.  Aslett, 
1  M.  it  W.  209,  a  declaration  on  a  bill  of  exchange,  by  the  payee  against  the  acceptor, 
which  was  according  to  the  form  given  by  the  rules  of  Trinity  Term,  1  \V.  4,  stated 
it  to   be   payable  three    months   after  date,    "which   period    has    now   elapsed."     This 

declaration  having  been  demurred  to,  upon  a  motion  to  set  aside  the  demurrer  as 

frivolous,  on  the  ground  that  it  did  mil  appear  that  the  bill  was  due  at  the  commence 
ment  oi  the  smt,  Parke,  !>.,  said:  "Those  rules  were  made  before  the  Uniformity 
"f  [728]  Process  Act,  2  \V.  1,  c.  39,  and  the  forms  given  by  them  would  then  be 

correct   in  actions    by  bill,  because  then  the   declaration  In  those   actions    was    llic    com 
mencement  of  the  suit  :   but  this  is  no  longer  80.     The  suing  out  the  writ    is  now  the 
commencement  of  the  auit,  and  those  forms  are  therefore  no  longer  correct.     In  the 
old  forms  ot  declarations  on  bills  of  exchange,  if  the  date  of  tic  lull  was  stated  with 

certainty,  it  was  sufficient  to  shew  that  il  was  payable  at  a  certain  lime  alter  the 
date:   but,  if   the   day  were  laid    under  a  videlicet,  il    was  lessary  to  allege   that  the 

time  for  payment  had  elapsed  before  the  commencement  of  the  suit  or  the  exhibiting 
ot  the  bill :  and  1  know  1  used  always  so  to  aver.     We  cannot  set  aside  this  demui  rer 

as  frivolous."      [He  was  then  Stopped   by  I  he  rourl.  | 

Williams,  .1.  I  am  of  opinion  that  this  rule  should  be  made  absolute  lor  a  new 
trial.     The  declaration  in  effect  describes  the  bill  upon   which   the  action  is  brought 
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as  being  a  bill  which  was  overdue  at  the  time  of  the  commencement  of  the  suit.  The 
meaning  of  a  plea  of  non  acceptavit  is,  that  the  defendant  never  accepted  a  bill  such 
as  that  described  in  the  declaration.  At  the  trial,  a  bill  is  produced  bearing  date  at 
such  a  time  that  it  could  not  have  been  overdue  at  the  time  the  action  was  commenced. 
This  would  have  been  a  fatal  variance  before  the  passing  of  the  Common  Law  Pro- 
cedure Act :  and  it  is  so  still.  The  declaration  could  not  be  amended,  consistently 
with  the  truth,  so  as  to  give  the  plaintiff  a  good  cause  of  action.  He  should  therefore 
have  been  nonsuited. 

Willes,  J.  I  am  of  the  same  opinion.  The  plaintiff  has  obtained  that  which 
he  is  not  entitled  to.  He  has  not  only  got  a  verdict  for  the  amount  of  the  bill  of 
exchange,  but  also  for  a  large  amount  of  costs  in  respect  of  a  cause  of  action  which 
had  no  existence  at  the  time  he  commenced  his  proceedings.  The  legis-[729]-lature 
has  undoubtedly  given  great  facilities  to  plaintiffs  in  enforcing  their  rights  on  bills  of 
exchange :  but  I  feel  no  disposition  to  help  a  party  who  sues  before  the  bill  is  due. 
The  plaintiff  was  bound  to  shew  that  the  bill  was  overdue  at  the  time  of  action  brought. 
He  alleges  in  his  declaration  that  he  has  such  a  bill.  By  his  plea,  the  defendant  denies 
that  he  accepted  such  a  bill.  A  similar  rule  has  been  applied  in  the  case  of  a  notice  of 
dishonor.  In  Castrigrte  v.  Bemabo,  6  Q.  B.  498,  in  an  action  against  the  indorsee  of 
a  bill  of  exchange,  issue  was  joined  as  to  notice  of  dishonor.  It  appeared  that  a  letter 
containing  the  notice  was  put  into  the  post  on  the  day  on  which  the  action  was  com- 
menced, and  by  the  routine  of  the  post,  would  reach  the  defendant  between  four 
and  five  in  the  afternoon  of  that  day.  No  further  evidence  was  given  as  to  the  time 
of  notice.  The  offices  of  the  court  were  open  only  till  five  in  the  afternoon  of  the 
day  in  question.  And  it  was  held  that  the  plaintiff  must  fail,  it  lying  on  him  to 
shew  that  the  right  of  action  was  complete  before  the  suit  was  commenced 

Byles,  J.  I  am  of  the  same  opinion.  The  plaintiff  alleges  that  the  defendant  made 
a  certain  contract  with  him,  and  he  describes  that  contract.  The  defendant  by  his  plea 
denies  that  he  made  the  contract  described.  The  plaintiff  at  the  trial  proves  a  con- 
tract different  from  that  which  he  alleges  in  his  declaration,  That  is  a  fatal  variance, 
and,  for  the  reasons  stated  by  my  Brother  Williams,  one  that  no  amendment  will  cure. 

Keatini;,  J.  I  was  at  first  inclined  to  think  with  Mr.  Field,  that  the  plea  of 
non  acceptavit  referred  to  the  time  of  the  acceptance  of  the  bill.  But,  on  considera- 
tion, I  think  the  plaintiff  was  bound  to  shew  a  bill  overdue  at  the  time  of  the  com- 
mencement of  the  action. 

Bule  absolute. 


[730]     Martin  v.  Reed.     Jan.  14th,  1862. 

[S.  C.  31  L.  J.  C.  P.  126;  5  L.  T.  727.     Applied,  Langton  v.  Waring,  1865, 

18  C.  B.  N.  S.  330.] 

The  plaintiff,  being  indebted  to  one  B.  in  the  sum  of  401.  entered  into  a  written  agree- 
ment with  him,  whereby  he  agreed  that  B  should  have  his  horse,  van,  cart,  and 
two  sets  of  harness,  "for  what  he  owed  him  ;"  and  by  the  memorandum  it  was 
further  agreed  that  B.  should  keep  the  articles  mentioned  until  the  plaintiff  paid  him 
the  401.  :  and  the  memorandum  concluded  thus, — "  The  said  B.  has  received  into 
his  possession  the  said  horse,  van,  cart,  and  two  sets  of  harness  this  24th  December, 
1860." — B.  received  into  his  actual  possession  the  horse  and  van  and  one  set  of 
harness,  but  having  no  place  to  put  them  in,  he  left  the  cart  and  the  other  set  of 
harness  with  the  plaintiff,  with  an  understanding  that  he  was  to  take  them  when- 
ever he  pleased. — B.  having  become  insolvent,  the  plaintiff  got  back  the  horse,  van, 
and  set  of  harness:  but  B.'s  assignee  seized  the  whole  of  the  things  mentioned  in 
the  memorandum,  and  caused  them  to  be  sold  by  the  defendant,  an  auctioneer: — 
Held, — that  being  the  only  question  raised  at  the  trial, — that  there  had  been  a 
sufficient  delivery  of  the  goods  to  B.  to  vest  the  property  in  him,  subject  to  the 
right  of  the  pawnor  to  redeem;  and  that,  consequently,  the  plaintiff  was  not  entitled 
to  recover. — Qusere,  as  to  the  right  of  a  pawnee  to  sell  the  pledge,  where  no  day  has 
been  fixed  for  the  payment  of  the  sum  for  which  the  chattel  is  impignorated  1 

Trover  for  a  van,  harness,  cart,  and  horse.     Pleas,  not  guilty,  and  that  the  van, 
harness,  cart,  and  horse  were  not  ttie  property  of  the  plaintiff.     Issue  thereon. 
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The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term.  It  appeared  that  the  plaintiff,  being  indebted  to  one  Jacob  Bowers, 
entered  into  an  agreement  with  him  in  the  following  terms  : — 

"  London,  Dec.  24th,  1 860. 

"Memorandum  of  agreement  made  and  entered  into  this  24th  day  of  December, 

1860,  between  Mr.  John  Martin,  of  Chesterfield  Street,  Marylebone,  and  Mr.  Jacob 
Bowers,  of  No.  1 2  Union  Place,  Regent's  Park,  Marylebone  :  First,  he  the  said 
J.  Martin  do  hereby  agree  to  allow  the  said  J.  Bowers  to  have  my  horse,  van,  cart, 
two  sets  of  harness,  for  what  I  owe  the  said  Jacob  Bowers,  namely,  the  sum  of 
391.  13s.  4|d.:  and  it  is  further  agreed  that  the  said  Jacob  Bowers  doth  maintain  the 
said  horse,  and  keep  possession  of  the  said  horse  and  cart  and  two  sets  of  harness,  and 
to  have  his  own  name  upon  the  said  van  and  cart  until  the  said  John  Martin  repays 
to  the  said  J.  Bowers  the  sum  of  391.  13s.  4£d.  The  said  J.  Bowers  has  received  into 
his  possession  the  said  horse,  van,  cart,  and  two  sets  of  harness,  this  24th  day  of 
December,  1860.  "John  Martin. 

"Jacob   Boweks." 

[731]  Under  this  agreement  Bowers  took  possession  of  the  horse,  van,  and  one 
set  of  harness,  leaving  the  cart  and  the  other  set  of  harness  in  the  possession  of 
Martin  (Bowers  having  no  convenient  place  to  keep  them),  with  an  understanding 
that  he  (Bowers)  was  to  have  them  whenever  he  chose.  Bowers  afterwards  became 
insolvent ;  whereupon  Martin  took  back  the  horse,  van,  and  harness.  The  official 
assignee  seized  and  sold  the  whole  of  the  goods,  and  employed  the  defendant,  an 
auctioneer,  to  sell  them.  On  the  sale  they  realized  only  91.  The  plaintiff  had  notice 
that  the  things  were  about  to  be  sold,  and  might  have  redeemed  them  for  101. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  property  in  the  articles  passed 
to  Bowers  by  the  agreement  of  the  24th  of  December,  1860. 

The  jury  having  found  for  the  plaintiff,  assessing  the  value  of  the  goods  at  91.,  leave 
was  reserved  to  the  defendant  to  move  to  set  aside  that  verdict  and  instead  thereof 
to  enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  property  did  pass. 

M  Smith,  Q  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant,  on  the  ground  that  the  plaintiff',  upon  the  construc- 
tion of  the  agreement,  had  no  property  to  entitle  him  to  maintain  the  action. 

Petersdorff,  Serjt.,  and  Hopuood,  now  shewed  cause.  If  the  arrangement  effected 
by  the  memorandum  of  the  24th  of  December,  1860,  amounted  to  no  more  than  a 
pawn  or  pledge,  the  pawnee  had  only  a  special  property  or  interest  in  the  goods,  and 
had  no  right  to  sell  them.  A  pledge  differs  from  a  mortgage  in  this,  that,  in  the 
case  of  a  mortgage,  the  property  passes.  This,  it  is  submitted,  is  a  mere  pledge,  and  no 
time  is  fixed  for  the  redemption.  The  distinction  is  clearly  ex-[732]-pressed  m  Story 
on  Bailments,  S  287.  "  A  mortgage  of  goods,"  says  that  learned  author,  "  is  in  the 
common  law,  distinguishable  from  a  mere  pawn.  By  a  grant  or  conveyance  of  goods 
in  gage  or  mortgage,  the  whole  legal  title  passes  conditionally  to  the  mortgagee  ;  and, 
if  the  goods  are  not  redeemed  at  the  time  stipulated,  the  title  becomes  absolute  at  law, 
although  equity  will  interfere  to  compel  a  redemption  But,  in  a  pledge,  a  special 
property  only  passes  to  the  pledgee,  the  general  property  remaining  in  the  pledger. 
There  is  also  another  distinction.  In  the  ease  of  a  pledge  of  personal  property,  the 
right  of  the  pledgee  is  not  consummated,  except  by  possession  ;  and,  ordinarily,  when 
that  possession  is  relinquished,  the  right  of  the  pledgee;  is  extinguished  or  waived.  I!ut, 
in  the  case  of  a  mortgage  of  personal  property,  the  right  of  property  passes  by  the 
conveyance  In  the  pledgee,  and  possession  is  not  or  may  not  be  essential  to  create  Ol- 
io support  the  title."  Here,  the  question  is,  whether  the  property  passed  by  the 
contract,  and  by  the  contract  alone,  It  is  submitted  that  it  did  not.  No  time  is 
mentioned  lor  the  redemption.     The  general  properly  remained  unaltered  in  Martin: 

the    pawnee    had    no    right    to    take    possession    and    sell    the    goods       [Willes,    .1.       In 

Pothonier  \.  Dawson,  Holt,  X.  P.  ('.  383,  it  was  laid  down  by  Gibbs,  C.  J.,  that,  it 
goods  are  deposited  as  a  security  for  a  loan  of  money,  such  deposit  constitutes  more 
than  the  right  of  lien  :  and  ii  is  to  be  interred  that  the  contract  between  the  parties 
is  that,  if  the  borrower  do  not  repay  the  advance,  the  lender  shall  be  at  liberty  to 
reimburse  himself  by  the  Bale  of  the  deposit.  And  there  is  only  one  dictum  the  other 
way.     Williams,  J.      The  point  was  argued,  but  not  decided,   in  Franklin  \.   Neate, 
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13  M.  &  W.  481.]  In  the  notes  to  Corjijx  v.  Bernard,  in  1  Smith's  Leading  Cases,  4th 
edit.  171,  it  is  said  :  "  A  pawn  differs,  on  the  one  hand,  [733]  from  a  lien,  which  conveys 
no  right  to  sell  whatever,  but  only  a  right  to  retain  until  the  debt  in  respect  of  which 
the  lien  was  created  has  been  satisfied,  and,  on  the  other  hand,  from  a  mortgage,  which 
conveys  the  entire  property  of  the  thing  mortgaged  to  the  mortgagee  conditionally, 
so  that  when  the  condition  is  broken  the  property  remains  absolutely  in  the  mort- 
gagee ;  whereas,  a  pawn  never  conveys  the  general  property  in  the  pawnee,  but  only 
a  special  property  in  the  thing  pawned  ;  and  the  effect  of  a  default  in  payment  of  the 
debt  by  the  pawnor  is,  not  to  vest  the  entire  property  of  the  thing  pledged  in  the 
pawnee,  but  to  give  him  a  power  to  dispose  of  it,  accounting  for  the  surplus,  which 
power,  if  he  neglect  to  use,  the  general  property  of  the  thing  pawned  continues  in  the 
pawnor,  who  has  a  right  at  any  time  to  redeem  it."  In  RyaU  v.  Rolls,  1  Atk.  165,  167, 
Burnet,  J.,  says :  "  All  that  can  be  argued  from  the  Roman  law  with  regard  to  pawns 
will  be  foreign  to  the  question,  and  so  will  what  may  be  argued  from  the  English  law 
with  regard  to  pawns,  for  delivery  is  of  the  essence  of  an  English  pawn  :  5  H.  7,  fo.  1  ; 
Bro.  Abr.  Pledges,  pi.  20,  Trespass,  pi  271  ;  2  Rol  Bep.  429  ;  and  no  authority  contra- 
dicts these  resolutions."  RyaU  v.  Rolle  is  approved  of  by  this  court  in  Reeves  v.  ( 'ajrper, 
5  N.  C.  136,  6  Scott,  877.  If,  then,  this  is  a  pawn,  it  is  imperfect,  for  want  of  pos- 
session :  and  a  parol  gift  of  chattels  passes  no  property  to  the  donee  without  delivery  : 
Irons  v.  Smallpiece,  2  B  &  Aid.  551.  [Williams,  J.,  referred  to  Serjt.  Manning's  notes 
to  The  London  and  Brighton  Railway  Company  v.  Fairckmgh,  2  M.  A'  G.  674,  6'J1,  and 
to  Luna  v.  Thornton,  1  C.  B.  37i>,  381.] 

M.  Smith,  Q.  C,  and  Bullar,  in  support  of  the  rule.  [Erie,  C.  J.  As  between  these 
parties,  we  do  not  [734]  attach  much  weight  to  the  argument  that  the  possession  did 
not  pass  to  the  pawnee.  The  difficulty  we  feel  is  as  to  the  sale  of  the  pawn.]  That 
point  was  not  made  at  the  trial.  [Willes,  .1.  It  has  been  held  that  the  debt  may  be 
taken  into  consideration  in  mitigation  of  damages  in  an  action  for  converting  the  pledge. 
If  this  point  had  been  made,  therefore,  it  might  have  been  a  question  whether  the 
plaintiff  could  have  recovered  more  than  nominal  damages.]  The  plaintiff' had  not  ire 
that  the  sale  was  about  to  take  place,  and  might  have  released  the  goods  by  tendering 
the  amount  of  the  debt  for  which  they  were  pledged. 

Erle,  C.  J.  The  point  reserved  at  the  trial,  and  upon  which  this  rule  was  granted, 
was  whether  the  property  in  these  goods  passed  to  Bowers  under  the  agreement  of 
the  24th  of  December,  1860.  The  transaction  was  this:  Martin,  being  in  possession 
of  a  horse,  a  van,  a  cart,  and  two  sets  of  harness,  and  being  indebted  to  Bowers, 
delivered  to  him  the  van,  horse,  and  one  set  of  harness,  and  authorized  him  by  a  written 
memorandum  to  take  the  cart  and  the  other  set  of  harness,  to  hold  until  Martin  repaid 
him  his  debt.  The  effect  of  this  arrangement  was,  that  the  goods  were  handed  to  Bowers 
as  a  pledge.  Bowers  stood  in  the  position  of  a  pawnee.  Now,  I  take  the  law  to  be 
that,  to  constitute  a  valid  pledge,  there  must  be  a  delivery  of  the  article  either  actual  or 
constructive  to  the  pawnee  ;  and,  inasmuch  as  the  memorandum  purported  to  assign  the 
property  to  Bowers,  and  as  the  horse  and  cart  remained  in  the  stable  of  Martin,  the 
question  is  whether  there  has  been  a  valid  pledge  here.  The  evidence  on  this  point  was, 
that  Bowers,  having  no  stable,  requested  Martin  to  allow  the  cart  and  harness  to  remain  in 
his.  In  the  written  agreement,  the  articles  are  stated  to  be  in  the  possession  of  Bowers. 
[735]  Bossession  is  an  equivocal  term  :  it  may  mean  either  actual  manual  possession  or 
the  mere  right  of  possession.  The  question  is  whether,  as  between  these  parties,  the 
words  used  constitute  the  premises  of  Martin  the  premises  of  Bowers  for  this  purpose. 
I  am  clearly  of  opinion  that  the  intention  of  the  parties  will  be  carried  out  by  holding 
them  to  be  so.  It  has  over  and  over  again  been  decided  that  the  words  of  an  agreement 
are  to  have  effect  according  to  the  mind  and  intention  of  the  parties.  Thus,  a  delivery 
of  goods  in  satisfaction  of  a  debt  has  been  held  to  amount  to  payment  (a).  So,  where 
goods  have  been  purchased  and  left  in  the  possession  of  the  vendor  for  a  special  purpose 
of  the  vendee,  that  has  been  held  to  amount  to  a  delivery  (b).  So,  where  a  horse  was 
sold,  but  left  in  the  stable  of  the  seller,  being  only  removed  to  another  stall,  that  was 
held  to  amount  as  between  the  buyer  and  the  seller  to  a  delivery.  And  in  many 
instances  the  warehouse  of  the  vendor  has  been  held  to  be  the  warehouse  of  the 
purchaser,  in  order  to  carry  out  the  intention  of  the  parties.     I  therefore  think  there 

(a)  See  Caiman  v.  Wood,  2  M.  &  W.  465. 

(b)  Elmore  v.  Stone,  1  Taunt.  458. 
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was  in  this  case  a  sufficient  delivery  of  these  articles  to  the  pawnee,  and  consequently 
this  rule  must  be  made  absolute. 

Williams,  J.  I  am  of  the  same  opinion.  The  only  question  reserved  at  the  trial 
was,  whether  the  property  mentioned  in  the  memorandum  of  the  I'-lth  of  December, 
I860,  passed  to  Bowers  by  way  of  pawn,  by  virtue  of  that  instrument  and  the  parol 
evidence.  For  the  reasons  given  by  my  Lord,  I  think  it  cannot  be  disputed  that  there 
was  evidence  of  a  sufficient  delivery  within  the  rule.  I  do  not  wish  to  express  any 
disrespect  for  the  note  by  Mr.  Smith  to  the  case  of  Coggs  [736]  v.  Bernard,  which  has 
received  the  sanction  of  the  learned  editors  of  the  last  edition  of  that  very  valuable  work. 
It  is  clear  that  the  proceeds  of  the  goods  were  not  sufficient  to  cover  the  debt;  and 
consequently  no  injustice  will  be  done  by  allowing  the  pawnee  to  keep  the  produce 
of  the  sale.  It  is  to  be  observed,  however,  that  the  note  to  Coggs  v.  Bernard  supposes 
a  day  fixed  for  the  redemption  of  the  pledge ;  here,  that  fact  is  wanting.  It  is 
unnecessary  to  decide  the  point,  for  it  is  agreed  on  all  hands  that  it  was  not 
reserved. 

Willes,  J.  I  am  entirely  of  the  same  opinion.  This  is  an  attempt  to  set  aside 
the  agreement  entered  into  between  Martin  and  Bowers.  The  only  question  raised 
at  the  trial  was,  whether  or  not  that  agreement  had  the  effect  of  passing  the  property  to 
Bowers.  This,  like  all  other  agreements,  is  to  be  construed,  if  possible,  so  as  to  carry 
into  effect  the  intention  of  the  parties  :  and  that  is  best  done  by  the  construction  which 
my  Lord  has  put  upon  this  instrument.  The  ground,  therefore,  taken  by  the  plaintiff' 
at  the  trial  fails  him.  As  to  whether,  notwithstanding  that  points  fails  the  plaintiff', 
he  might  not  have  succeeded  upon  another,  I  agree  that  we  are  not  called  upon  to  go 
into  that ;  though,  if  we  thought  any  injustice  had  been  done,  we  might  have  been 
disposed  to  grant  a  new  trial,  upon  terms.  But  I  think  it  likely  that  the  learned  counsel 
were  aware  that  it  had  been  decided.  In  cases  of  bare  lien,  it  has  been  held  that  the 
jury  may  mitigate  the  damages  due  for  the  conversion  by  the  amount  of  the  debt  due  : 
and  it  would  be  idle  to  grant  a  new  trial  merely  to  bring  about  a  nominal  verdict.  As 
tn  the  right  of  the  pawnee  to  sell  the  pledge,  whenever  that  question  comes  to  be 
decided,  it  will  be  necessary  to  refer  to  the  civil  law  as  stated  in  Mackeldey's  Systema 
Juris  Komani,  title  Pledge,  from  which  probably  Mr.  [737]  Smith,  who  was  well 
acquainted  with  the  Roman  law,  drew  what  is  stated  in  the  note  referred  to,  and  for 
the  application  of  which  to  the  law  of  England  the  case  of  Poihonier  v.  Dawson,  Holt, 
383,  is  an  authority.  It  may  be  found  on  examination  that  Mr.  Smith  is  right.  I  do 
not  mean  to  express  any  opinion  :  but  I  think  it  right  to  say  thus  much. 

KEATING,  J.  The  only  question  really  put  forward  for  the  plaintiff' at  the  trial  was, 
that  there  had  been  no  sufficient  delivery  of  the  articles  in  question  to  Bowers.  For 
the  reasons  already  stated,  I  think  there  was  a  sufficient  delivery. 

Rule  absolute. 

Fullwood  '•.  Akerman  and  Wife,  Administratrix  of  John  Board. 

Jan.    14th,  1862. 

By  an  agreement  between  A.  and  I!.,  it  was  stipulated  that  A.  should  for  a  certain 
term  receive  half  the  profits  arising  from  the  sales  of  an  article  called  Russian  Black 
manufactured  by  him  from  the  produce  of  certain  quarries  of  B. : — Held,  that  A. 
was  not  entitled  to  claim  anything  in  respect  of  Russian  Black  not  sold  as  such, 
but  used  by  15.,  in  the  proportion  of  about  one  third,  mixed  with  cement  manufactured 
and  sold  by  him. 

This  was  an   action   against  the   representatives  Of  i John  Hoard,  for  an  alleged 

breach  of  an  agreement  entered  into  by  the  intestate  in  bis  life  time. 

The  declaration  stated  that,  by  an  agreement  in  writing  dated  the  28th  of  August, 
1.S4D,  between  the  plaintiff,  therein  described  as  an  inventor  of  cement,  and  the  said 
John  Board,  therein  described  as  a  cement  manufacturer,  it  was  agreed  thai  the  said 
John  Board,  his  executors,  administrators,  and  assigns,  should  allow  and  pay  unto  the 
plaintiff  for  the  term  of  fourteen  years  from  the  date  oi  the  said  agreement  one  halt 
of  the  profits  arising  from  the  sales  of  an  article  denominated  [738]  "Imperial 
Vegetable  Russian  Black,"  invented  ami  discovered  by  the  plaint  ill',  and  made  from  the 

quarries  of  the  said  John  I  loan  I,  and  I  he  said  J  i  ill  1 1  Hoard  sin  hi  Id  rive  i  \  e  and  be  allowed 
\l  ra  I  2s.  per  ton  weight  on  c\  cry  tun  so  mai  le,  for  the  use  oi  hi.-  pp imj  6  ,  inaehinery, 
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coal,  and  labour  in  making  the  same,  and  that  all  ready-money  transactions  arising 
from  the  sales  of  the  said  article  should  be  equally  divided  by  the  plaintiff  and  the  said 
John  Board  as  soon  as  the  bills  should  be  paid,  and  that  all  sales  effected  for  credit 
should  be  finally  settled  up  within  a  month  after  payment ;  and  it  was  thereby  also 
agreed  that  proper  and  distinct  books  should  be  kept,  containing  a  true  and  proper 
account  between  the  said  parties  of  all  entries  of  sales  from  time  to  time,  and  shewing 
a  correct  debit  and  credit  account,  the  said  books  to  be  kept  on  the  premises  of  the 
said  John  Board,  and  the  plaintiff  to  have  access  to  them  at  all  seasonable  times,  and 
that  no  person  should  have  access  to  the  manufactory  where  the  said  article  was  made, 
except  one  Henry  George  Chard  and  the  said  John  Board  and  the  plaintiff ;  and  it  was 
thereb}'  also  further  agreed  that  the  said  John  Board  should  not  neglect  to  execute  the 
orders  that  might  be  sent  to  the  works  of  the  said  John  Board,  so  as  to  be  an  injury 
to  the  plaintiff,  and  that  the  stock  in  hand  should  not  be  less  than  one  ton  in  weight ; 
and  it  was  therein-  also  further  agreed  that  all  ingredients  to  be  used  in  the  manufacture 
of  the  said  article  should  be  bought  by  the  said  John  Board,  and  paid  for  by  the  plain- 
tiff and  the  said  John  Board,  and  that  the  said  agreement  should  not  constitute  a 
partnership  between  the  plaintiff"  and  the  said  John  Board:  Averment,  that,  although 
all  things  had  happened  and  been  performed,  and  all  times  had  elapsed  necessary  to 
entitle  the  plaintiff'  to  be  paid  a  large  sum  of  money  by  the  said  John  Board  as  and  for 
his  the  [739]  plaintiff's  share  of  the  said  profits,  pursuant  to  the  said  agreement,  yet 
the  said  John  Board  did  not  pay  or  allow  to  the  plaintiff",  nor  had  the  said  Julia 
Catherine  Sullivan  Akerman,  administratrix  as  aforesaid,  since  the  death  of  the  said 
John  Board,  paid  or  allowed  to  the  plaintiff",  his  said  share  of  the  profits,  or  any  part 
thereof  :  And  the  plaintiff  further  said  that  the  said  John  Board  did  not  keep  proper 
books  containing  a  true  or  proper  account  or  entries  of  sales  of  the  said  article,  or 
shewing  a  correct  debit  and  credit  account,  pursuant  to  the  said  agreement  in  that 
behalf,  nor  did  he  permit  the  plaintiff'  to  have  access  to  the  said  books  at  all  seasonable 
times,  pursuant  to  the  agreement  in  that  behalf :  And  the  plaintiff'  further  said  that 
many  persons  other  than  the  plaintiff',  the  said  John  Board,  and  the  said  Henry  George 
Chard,  were  allowed  by  the  said  John  Board  to  have  and  did  have  access  to  the  said 
manufactory,  contrary  to  the  said  agreement  in  that  behalf.  And  the  plaintiff' further 
said  that  the  said  John  Board  did  neglect  to  execute  the  orders  for  the  said  article  that 
were  sent  to  his  said  works,  so  as  to  be  an  injury  to  the  plaintiff",  and  did  keep  stock 
in  hand  less  than  one  ton  in  weight,  contrary  to  the  said  agreement  in  that  behalf: 
and  that  all  things  had  happened  and  been  performed  and  all  times  elapsed  necessary 
to  entitle  him  to  maintain  this  action  :  Claim  50001. 

Plea,  payment  into  court  of  51.     Replication,  damages  ultra. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term.  The  facts  which  appeared  in  evidence  were  as  follows  : — The  intestate, 
John  Board,  was  a  cement  manufacturer,  possessing  quarries  from  which  he  obtained 
the  material  for  his  manufacture.  The  plaintiff,  who  had  been  in  his  employ  since 
1847,  discovered  that  a  new  article  of  [740]  commerce  might  be  produced  by  burning 
certain  bituminous  shale  which  was  found  in  large  quantities  in  the  quarries,  but 
which  could  not  be  made  available  for  the  manufacture  of  cement.  This  new  product 
he  called  "Imperial  Vegetable  Russian  Black;"  and,  in  consideration  of  his  discovery, 
the  agreement  declared  upon  was  entered  into  between  him  and  Board.  After 
some  time  it  was  found  that  there  was  little  or  no  sale  for  the  vegetable  black,  but 
that  it  might  profitably  be  used  to  mix  with  the  cement  in  the  process  of  manufacture, 
and  large  quantities  were  accordingly  made  and  used  for  that  purpose,  to  the  extent 
of  a  fourth  or  a  third  of  the  whole  bulk.  It  was  for  his  share  of  the  profit  of  what 
was  so  used  that  the  plaintiff  brought  this  action. 

The  sum  paid  into  court  was  paid  in  for  the  purpose  of  covering  any  thing  the 
plaintiff  might  be  entitled  to  in  respect  of  sales  of  the  article  in  the  shape  of  vegetable 
black  since  the  date  of  the  award  in  a  previous  action  by  the  plaintiff' against  Board 
in  his  life-time  :  and  it  was  sufficient  for  that  purpose. 

It  was  submitted  on  the  part  of  the  defendant,  that  all  that  was  contemplated  by 
the  agreement  was,  that  the  plaintiff'  was  to  have  the  stipulated  share  of  the  profit 
upon  all  the  black  which  was  sold  as  a  distinct  article  of  commerce,  but  not  for  what 
was  sold  in  the  shape  of  cement,  on  which  he  already  had  a  profit. 

The  learned  judge  was  of  this  opinion,  and  accordingly  nonsuited  the  plaintiff", — 
leave  being  reserved  to  the  plaintiff'  to  move  to  enter  a  verdict  for  such  sum  as  an 
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arbitrator  should  determine,  if  the  court  should  be  of  opinion  that  the  construction 
adopted  by  the  learned  judge  was  an  erroneous  one. 

Powell,  in  Michaelmas  Term  last,  obtained  a  rule,  on  the  ground  "that  the 
plaintiff  is  entitled  to  one  half  [741]  the  profits  on  the  black  used  and  sold  in  cement 
made  by  Board  or  the  defendants  since  the  date  of  the  award  in  the  previous  action." 

Kinglake,  Serjt,  and  Cole  now  shewed  cause.  The  agreement  is  to  be  construed 
according  to  the  intention  of  the  parties,  to  be  gathered  from  the  document  itself  and 
the  surrounding  circumstances.  The  documenl  contains  nothing  to  warrant  the  present 
claim  :  it  entitles  the  plaintiff  to  a  share  of  the  profit  on  all  the  Imperial  Vegetable 
Russian  Black  sold  as  such  ;  but  it  did  not  preclude  the  intestate  from  using  the 
bituminous  shale  in  the  manufacture  of  cement. 

Powell  and  Macnamara,  in  support  of  the  rule.  The  question  is,  whether  the 
plaintiff  is  to  be  deprived  of  his  share  of  the  profits  made  by  the  sale  of  the  Russian 
Black  because  if  happens  that  the  intestate  found  it  more  conducive  to  his  interest  to 
dispose  of  it  by  turning  it  into  cement  than  to  sell  it  by  itself  as  a  distinct  article  of 
commerce.  [Williams,  J.  It  is  not  sold  in  the  shape  of  black  ;  and  it  is  not  suggested 
that  what  was  done  was  done  in  order  to  evade  the  agreement.]  No  fraud  is  suggested. 
But,  suppose  Board  had  purchased  the  black  to  be  used  by  him  either  in  the  manufacture 
of  cement  or  in  any  other  way  he  chose,  would  not  the  plaintiff  have  been  entitled  to 
his  share  of  the  profit  1  The  question  is,  whether  that  which  takes  place  here  is  not 
equivalent  to  a  sale.  [Willes,  J.  There  is  nothing  in  the  agreement  to  prohibit 
Board  from  using  any  portion  of  the  shale  converted  into  black.]     Not  in  terms. 

Rule,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  appeals 
that  the  plaintiff  had  been  [742]  employed  by  Board  since  the  year  1847  in  manu- 
facturing cement,  receiving  by  way  of  remuneration  4d.  for  every  five  bushels 
manufactured,  and  that,  in  the  year  1849,  he  suggested  to  Board  that  certain  bitu- 
minous shale,  which  was  not  adapted  for  the  making  of  cement,  might  by  a  process 
with  which  he  was  acquainted  be  converted  into  an  article  which  he  called  Imperial 
Vegetable  Russian  Black,  which  would  be  valuable  for  many  purposes.  Board  went 
to  some  expense  in  the  erection  of  machinery  to  carry  out  the  scheme;  but,  the 
article  thus  produced  not  finding  ready  sale,  it  was  used  by  Board  in  the  manufacture 
of  cement,  and  sold  in  its  mixed  state.  For  anything  that  appears,  the  Imperial 
Vegetable  Russian  Black,  as  a  separate  article  of  commerce,  wholly  failed  :  and  the 
question  is,  whether  the  plaintiff  is  entitled  under  the  agreement  to  a  share  of  profit 
on  the  sales  of  cement  into  the  manufacture  of  which  the  Russian  black  entered  as  an 
ingredient.  In  terms,  the  agreement  provides  that  the  plaintiff  shall  have  one  half 
of  the  profits  arising  from  the  sales  of  the  article  in  question.  No  sales  of  the  article 
have  taken  place.  If  there  had  been  anything  like  a  fraudulent  evasion  of  the  agree- 
ment, there  might  have  been  ground  for  the  interference  of  a  court  of  equity.  But 
no  fraud  is  suggested;  and  the  circumstances  disclosed  by  the  evidence  lead  to  the 
conclusion  that  that  which  was  at  first  supposed  to  be  a  valuable  article  turned  out 
a  failure.  The  bituminous  shale  as  Russian  black  will  not  pay  :  but,  mixed  with  the 
other  materials  to  the  extent  of  a  fourth  or  a  third,  it  could  be  profitably  sold  in  the 
shape  of  cement,  and  the  plaintiff  would  receive  a  share  of  the  profit  to  the  extent  of 
4d.  forever)'  five  bushels  so   mixed   and   sold.      It    seems  to  me  that  this  ei  instruction 

gives  full  effect  to  all  the,  winds  of  the  agreement,  and  that  the  surrounding  circum- 
[743]  stances  shew  that  it  is  in  accordance  with  the  probable  intention  of  the  parties. 
Williams,  .1.,  concurred. 

WlLLES,  •'  1  am  of  the  same  opinion  :  and  I  would  only  add  that  I  consider  the 
cement  in  this  case  even  more  different  from  the  article  called  Imperial  Vegetable 
Russian  Black,  than  was  the  patent-fuel  in  The  Mayor  of  London  v.  Parkinson,  in  ('.  II. 

228,    from    COal.      As    in    that    ease    the    patent-fuel,  which    was   composed    of    coal  dust 

mixed  with  1 .".  per  cent,  of  pitch  and  lime,  was  considered  not  to  be  " coal "  within 
the  1  .V  -J.  W.  I,  c  lxxvi.,  ss.  l'.".,  60,  notwithstanding  that  there  was  no  purpose  to 
which  ordinary  pit  COal  could  be  applied,  to  whieh  coal  dust  without  the  admixture  oi 

pitch  and  lime  could  ict  also  be  applied,    so  here,  though  partly  composed  of  the 
Russian   black,  the  cemenl   manufactured  by  the    intestate  was  nol    the  article   in 
respect  of  which  the.  plaintiff  was  to  receive  a  share  "I  profits. 
Keating,  •).,  concurred. 

Rule  discharged. 
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[744]     Wyatt  v.  The  Metropolitan  Boaed  of  Works.    Jan.  27th,  1862. 

[S.  C.  31  L.  J.  C.  P.  217.  Discussed,  In  re  Skegness  and  St.  Leonards  Tramways  Com- 
pany, 1888,  41  Ch.  D.  220;  Edinburgh  Northern  Tramways  v.  Mann,  1896,  23  Rettie, 
1061,  1067;  Muir  v.  Furman's  Trustees,  1903,  5  Fraser,  555,  577.] 

The  56th  section  of  the  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  e.  125),  enacts  that 
"the  costs,  charges,  expenses  of  and  incident  to  the  passing  of  this  act,  and  pre- 
liminary thereto,  shall  be  paid  by  the  Metropolitan  board  of  works  "  out  of  certain 
funds : — Held,  that  the  persons  to  whom  such  payment  is  to  be  made  by  the 
board,  are,  the  promoters  of  the  act,  and  not  the  solicitor  or  parliamentary  agent 
retained  and  employed  by  them  for  hire  and  reward  to  do  the  necessary  work. 

The  declaration  stated  that  the  defendants  were  the  Metropolitan  Board  of  Works 
mentioned  and  referred  to  as  the  Metropolitan  Board  of  Works  in  a  certain  act  of 
parliament,  to  wit,  "Metropolis  Gas  Act,  1860"  (23  &  24  Vict,  c.  125),  and  that  the 
plaintiff,  before  the  making  and  passing  of  the  "Metropolis  Gas  Act,  1860,"  was 
retained  and  employed  by  and  on  the  behalf  of  certain  persons  to  solicit  and  obtain 
an  act  of  parliament,  and  the  said  persons  did  solicit  the  said  act,  that  is  to  say, 
"The  Metropolis  Gas  Act,  1860,"  which  was  obtained,  and  the  necessary  and  proper 
costs,  charges,  and  expenses  of  the  plaintiff  attending  the  applying  for  and  obtaining 
and  passing  the  said  act  amounted  to  a  large  sum  of  money,  which  said  costs, 
charges,  and  expenses  of  the  plaintiff  were  costs,  charges,  and  expenses  of  and 
incident  to  the  passing  of  the  said  act  of  parliament  and  preliminary  thereto, 
and  were  due  to  the  plaintiff  at  the  time  of  the  commencement  of  this  suit, 
and  ought  under  the  said  act  of  parliament  to  have  been  paid  to  the  plaintiff 
out  of  the  funds  thereinafter  referred  to :  That,  after  the  making  and  passing 
of  "The  Metropolis  Gas  Act,  1860,"  and  before  the  commencement  of  this  suit,  the 
defendants  levied  certain  funds  from  the  vestries  and  district-boards  mentioned  and 
referred  to  in  s.  56  of  the  said  act  of  parliament,  being  the  proper  vestries  and 
district-boards  in  that  behalf,  and  the  defendants  before  and  at  the  time  of  the  com- 
mencement of  this  suit  had  in  their  hands  and  possession  certain  of  the  funds  which 
ought  to  have  been  paid  and  applied  by  them  under  the  said  act  of  parliament  in  and 
towards  the  payment  of  the  said  costs,  charges,  and  [745]  expenses  of  the  plaintiff, — 
of  all  which  the  defendants  had  notice  :  That,  before  the  commencement  of  this  suit, 
all  things  had  happened  and  occurred,  and  all  times  had  elapsed,  which  it  was 
necessary  should  occur,  happen,  and  elapse  to  entitle  the  plaintiff  to  sue  in  this 
action  for  the  said  costs,  charges,  and  expenses,  and  for  the  defendants'  breach  of 
duty  hereafter  mentioned  :  That  the  plaintiff  had  always  been  ready  ami  willing  to 
do  all  things  which  it  was  necessary  he  should  be  ready  and  willing  to  do  to 
entitle  him  to  sue  the  defendants  in  this  action  for  the  said  costs,  charges,  and 
expenses,  and  the  said  breach  of  duty  :  Yet  that  the  defendants  had  not  paid  to  the 
plaintiff  the  said  costs,  charges,  and  expenses  of  the  plaintiff,  or  any  part  thereof,  or 
anjT  portion  of  the  said  funds  so  applicable  to  the  payment  of  the  last-mentioned  costs, 
charges,  and  expenses  as  aforesaid  :  Claim  40001. 

Plea,  that,  before  and  whilst  the  plaintiff  was  soliciting  the  Metropolis  Gas  Act, 
1860,  on  the  retainer  of  the  said  persons  who  so  retained  and  employed  him  as  in  the 
declaration  mentioned  for  hin  and  reward  to  be  paid  by  them  in  thai  behalf  (a),  he  the 
plaintiff  received  from  the  said  persons  on  account  of  the  work  done  and  to  be  done 
under  the  said  retainer  divers  sums  of  money  amounting  to  less  than  the  whole  of  the 
costs,  charges,  and  expenses  of  the  plaintiff  attending  the  applying  for,  obtaining, 
and  passing  of  the  said  last-mentioned  act ;  and  such  persons  or  some  of  them  claimed 
and  insisted  that  the  plaintiff  should  give  credit  for  such  sums  and  receive  only  the 
balance  of  such  costs,  charges,  and  expenses  as  aforesaid  after  giving  such  credit; 
and  the  plaintiff  denied  that  he  was  bound  to  give  such  credit  against  the  said  costs, 

(n)  The  words  in  italics  were  added  during  the  argument,  at  the  suggestion  of 
the  court. 


11  C.  B.  (N.  S  ) 746.       WYATT   V.  THE    METROPOLITAN    BOARD    OF    WORKS        989 

charges,  and  expenses,  and  refused  to  accept  the  [746]  balance  after  giving  credit  for 
the  same;  and  there  never  was  any  agreement  between  the  plaintiff  and  the  said 
persons  by  whom  he  was  retained  as  in  the  declaration  mentioned,  as  to  whether 
such  credit  should  be  given  or  as  to  any  amount  for  which  credit  should  he  given  : 
That  the  plaintiffs  said  employers,  or  some  of  them,  gave  notice  to  the  defendants  of 
premises,  and  required  them  not  to  pay  to  the  plaintiff  more  than  a  certain  amount, 
being  the  balance  admitted  by  them  to  be  due  to  the  plaintiff,  and  to  hold  the  residue 
for  the  said  employers  of  the  plaintiff;  and  the  defendants  had  always  been  ready 
and  willing  to  pay  to  the  plaintiff  the  said  last-mentioned  admitted  balance,  but  the 
plaintiff  had  refused  to  accept  the  same,  and  insisted  that  the  defendants  were  bound 
to  pay  him  the  full  amount  of  his  said  costs,  charges,  and  expenses,  without  any  deduc- 
tion on  account  of  what  he  had  so  received  as  aforesaid. 

Second  replication, — that  the  said  sums  of  money  alleged  by  the  plea  to  have 
been  received  by  the  plaintiff  were  not  received  solely  on  account  of  the  said  costs, 
charges,  and  expenses  of  and  incident  to  the  passing  of  the  said  act  of  parliament  and 
preliminary  thereto,  but  generally  on  account  of  such  costs,  charges,  and  expenses, 
and  certain  other  and  different  costs,  charges,  and  expenses,  amounting  to  a  large 
sum  of  money,  for  which  the  said  persons  who  so  retained  and  employed  the  plaintiff 
as  in  the  declaration  mentioned  were  always  liable  to  the  plaintiff;  and  that  the 
plaintiff  always  claimed  to  appropriate,  and  before  the  commencement  of  the  suit  did 
appropriate,  a  large  and  sufficient  portion  and  no  more  of  the  said  sums  of  money  so 
received  as  aforesaid  towards  and  in  payment  of  the  said  last-mentioned  costs,  charges, 
and  expenses  for  which  the  said  persons  who  so  retained  the  plaintiff  as  aforesaid  were 
liable  ;  and  that,  after  [747]  allowing  for  and  deducting  the  said  sums  of  money  so 
received  by  the  plaintiff  as  aforesaid,  less  the  said  sums  so  appropriated  as  aforesaid, 
from  the  amount  of  the  said  first-mentioned  costs,  charges,  and  expenses,  there  was  a 
larger  balance  due  to  the  plaintiff  in  respect  thereof  than  the  said  balance  which  in  the 
plea  it  was  alleged  they  the  defendants  were  ready  and  willing  to  pay  to  the  plaintiff 
as  in  the  plea  mentioned. 

The  plaintiff  also  demurred  to  the  plea.     Joinder. 

The  defendants  demurred  to  the  second  replication,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that  the  declaration  as  well  as  the  second  replication  are  bad,  on 
the  ground  that  the  defendants'  liability  under  the  Metropolis  Gas  Act,  18G0,  is  not 
to  the  plaintiff,  but  to  his  clients."     Joinder. 

Prentice  ( with  whom  was  Coleridge,  Q.  C),  for  the  plaintiff.  The  substantial 
question,  viz.  the  right  of  the  plaintiff  to  maintain  this  action,  depends  upon  the  con- 
struction of  the  Metropolis  (las  Act,  18G0,  23  &  24  Vict.  c.  125,  s.  5G,  which  enacts 
that  "the  costs,  charges,  and  expenses  of  and  incident  to  the  passing  of  this  act,  and 
preliminary  thereto,  shall  be  paid  by  the  Metropolitan  board  of  works,  out  of  such 
funds  as  may  be  and  shall  be  levied  by  their  authority  from  the  several  vestries  and 
district  boards,  in  proportion  to  their  annual  rateable  value,  and  such  amount  shall  bo 
included  in  the  precept  of  the  Metropolitan  board  under  the  authority  of  the  Is  ,V. 
lit  Vict.  c.  120,  for  the  local  management  of  the  Metropolis."  The  contention  on  the 
part  of  the  defendants  is,  that  the  solicitor  or  parliamentary  agent  employed  in  solicit- 
ing the  bill  is  not  the  person  to  sue  under  the  acl  for  the  costs,  charges,  and  expenses 
thereby  incurred,  but  that  the  action  must  lie  brought  by  the  clients,  the  promoters 
of  the  undertaking.  There  is,  however,  no  authority  [748]  for  that  position  ;  anil  it 
is  submitted  that  the  action  iswell  brought  by  the  solicitor;  In  Tikon  v.  '/'//''  Warwick 
Gas  Light  Company,  I  I!.  &  0.  962,  T  1>.  .V  R,  376,  an  act  of  parliament  for  incorporat- 
ing a  gas  light  company  enacted  that  all  the  costs  of  obtaining  the  act,  should  be  paid 
and  discharged  out  of  the  money-,  subscribed  in  preference  to  all  other  payments : 

and  it  was  held  that  the  attorneys  who  obtained   the  act  might  maintain  an  act  i f 

debt,    Founded    upon    the    Statute,    tor   their   costs.       The   authority    of   that    case    was 

recognized  by  this  court  in  Garden  v.  The  General  Cemetery  <'<>iii/»ihi/,  5  X.  ('.  253, 
7  Scott,  '.17,  where  Tindal,  ('.  J.,  in  delivering  the  judgment  of  the  court,  Bays:  "The 
first  objection  which  lias  been  raised,  is  I  hat,  as  the  plaintiff  had  no  legal  claim  against 
any  one  before  the  passing  of  the  act,  for  his  labour  and  expenses,  the  same  having 
been  bestowed  and  incurred  without  any  request  from  any  one,  ami  therefore,  as  it  is 

contended,  gratuitously,  so  the  acl  never  intended  to  give  him  a  claim  against  the 
defendants   which    he   liad    not    before  against,  some   individual.      But,   looking  at    the 
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20th  section  of  the  statute  under  which  the  defendants  were  incorporated,  we  think 
the  labour  and  expenses  described  in  the  declaration  are  precisely  those  which  are 
intended  by  the  20th  section  of  the  act  to  be  paid  and  discharged  out  of  the  first 
moneys  which  shall  be  raised  by  the  company  by  virtue  of  such  act.  The  act  pro- 
bably contemplated  the  difficulty  which  would  arise  from  many  of  the  expenses  being 
necessarily  incurred,  and  much  care  and  labour  necessarily  bestowed,  before  the 
company  where  incorporated,  and  consequently,  at  a  time  when  there  could  be  no 
privity  of  contract  between  the  party  who  had  so  expended  his  money  and  bestowed 
his  labour,  and  the  company  ;  and  therefore  expressly  directs  that  all  the  money  to 
be  raised  by  the  company  by  virtue  of  the  act  shall  be  laid  out  [749]  and  applied,  in 
the  first  place,  in  paying  and  discharging  all  costs  and  expenses  incurred  in  applying 
for  and  obtaining  and  passing  the  act,  and  all  other  expenses  preparatory  or  relating 
thereto.  It  seems  therefore  to  us  that  the  very  object  of  the  clause  was  to  give  a 
remedy  to  the  plaintiff'  where  he  had  none  before."  If  these  two  cases  are  rightly 
decided,  the  defendants  might,  if  sued  by  the  clients,  plead  payment  to  the  solicitor, 
and  that  would  be  a  good  answer.  Upon  these  pleadings,  it  is  difficult  to  understand 
what  the  defence  really  is.  The  plea  is  in  effect  an  informal  plea  of  tender.  The 
defendants  do  not  say  that  the  money  they  are  ready  to  pay  is  really  due,  but  only 
that  it  is  the  sum  which  the  clients  admit  to  be  due.  [Erie,  C.  J.  You  need  not  labour 
the  plea,  if  you  make  out  the  plaintiff's  right  to  sue.  Williams,  J.  All  that  the  plea 
shews,  is  that  there  is  another  paymaster.] 

Gray  (with  whom  was  Raymond),  contra  (a).  The  56th  section  of  the  act  is 
introduced  in  ease  of  the  promoters.  It  does  not  say  to  whom  the  costs  and  [750] 
expenses  are  to  be  paid;  but  merely  that  "the  costs,  charges,  and  expenses  of  and 
incident  to  the  passing  of  this  act,  and  preliminary  thereto,  shall  be  paid  by  the 
Metropolitan  board  of  works."  The  obvious  meaning  of  that  is,  that  they  are  to 
reimburse  the  persons  by  whom  the  act  has  been  promoted  the  sums  the}'  have 
necessarily  disbursed,  including  the  bill  of  costs  of  their  solicitor.  There  is  no  privity 
between  the  Metropolitan  board  and  the  solicitor.  See  the  difficulty  which  any  other 
construction  would  impose  upon  the  board.  One  who  promotes  an  undertaking  like 
that  in  question  employs  a  solicitor  ;  he  employs  a  parliamentary  agent,  for  whose 
charges  the  client  is  liable  ;  and  the  client  has  probably  himself  incurred  expenses 
before  the  employment  of  the  solicitor, — Is  the  promoter  to  have  an  action  against 
the  board  for  the  expenses  incurred  by  him,  and  the  solicitor  and  the  parliamentary 
agent  also  each  an  action  for  the  amount  of  his  charges  1  [Keating,  J.  How  could 
the  board  know  the  state  of  accounts  between  the  parties?]  It  would  be  impossible: 
whereas,  if  the  remedy  of  the  solicitor  is  confined  to  his  clients,  the  matters  of  account 
may  be  readily  adjusted,  and  he  may  recover  all  from  them.  [Willes,  J.  I  suppose 
we  are  to  assume  that  the  persons  who  employed  the  plaintiff  are  liable  to  him  for  the 
charges  in  question,  though  that  is  not  very  distinctly  stated.  I  have  drawn  many 
declarations  of  this  sort,  where  the  party  suing  has  always  been  the  attorney.]  The 
point  has  never  been  raised  before.  When  the  plaintiff  undertook  to  solicit  the  bill, 
he  could  not  have  known  that  this  clause  would  be  inserted  in  it.  The  object  of  it 
clearly  was,  to  give  a  remedy  to  some  one  who  otherwise  would  have  had  none. 
[Erie,  C.  J.  It  is  not  stated  distinctly  that  the  plaintiff'  had  a  claim  upon  his  clients. 
These  things  are  seldom  undertaken  on  the  faith  of  personal  lia-[751]-bility.]  That 
observation  would  have  had  more  force  if  this  had  been  the  case  of  a  private  trading 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were, — 

"1.  That  the  plaintiff's  employers,  and  not  the  plaintiff',  ought  to  have  brought 
the  action  : 

"2.  That  the  defendants'  liability  under  the  Metropolis  Gas  Act,  1860,  is  not  to 
the  plaintiff,  but  to  his  clients  : 

"  3.  That,  where  there  are  disputed  accounts  between  the  promoters  of  the  act 
and  their  solicitor,  and  where  the  solicitor  has  received  money  on  account,  he  cannot 
sue  the  defendants,  who  have  no  means  of  ascertaining  to  how  much  he  is  entitled  : 

"  4.  That  the  costs,  charges,  and  expenses,  the  payment  of  which  by  the  defendants 
is  provided  for  by  the  act,  are  not  necessarily  confined  to  those  of  the  solicitor,  or  of 
one  solicitor ;  and  the  act  did  not  contemplate  subjecting  the  defendants  to  liabilities 
to  several  parties." 
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company,  where  they  themselves  receive  the  benefit  of  the  incorporation.  The  plea 
shews  payments  on  account.  It  may  be  that  the  plaintiff  has  been  paid  by  the  parties 
who  employed  him  the  amount  mentioned  in  the  Speaker's  certificate,  and  that  he 
may  have  another  sum  due  to  him  from  those  parties,  to  which,  in  the  absence  of  a 
specific  appropriation  by  them  at  the  time  of  payment,  he  might  claim  to  appropriate 
these  payments.  There  is  no  authority  upon  the  subject  at  all  binding  on  the  court. 
The  plaintiff's  right  to  sue  was  assumed  in  TUsffa  v.  The  Warwick  Gas-Light  Company; 
and  the  point  could  not  arise  in  Garden  v.  The  General  Cemetery  Company. 

Coleridge,  Q.  C,  in  reply.  The  statute  23  &  24  Vict.  c.  1  25,  as  appears  from  the 
preamble,  is  a  public  act,  passed  for  public  purposes  ;  and  there  is  nothing  in  the  act, 
or  on  this  record,  to  shew  that  the  plaintiff  has  any  recourse  against  any  individual 
for  the  costs  he  has  incurred.  Under  the  56th  section,  it  is  submitted,  any  person 
who  has  fairly  expended  money  in  promoting  the  act  has  a  right  to  claim  to  be 
reimbursed  out  of  the  fund  authorised  by  the  legislature  to  he  levied  by  the 
Metropolitan  board  for  that  purpose.  It  is  said  that  the  plaintiff  has  no  right  of 
action  against  the  board,  because  the  persons  who  employed  him  would  have  such 
right.  There  is  nothing  in  the  section  to  shew  to  whom  the  costs  and  expenses  are 
to  be  paid  ;  there  is,  however,  a  general  averment  in  this  declaration,  that  "all  things 
had  happened  and  occurred,  and  all  times  had  elapsed,  which  it  was  necessary  should 
occur,  happen,  and  elapse  to  entitle  the  plaintiff  to  sue  in  this  action."  Upon  this 
demurrer,  it  must  be  assumed  that  the  costs  have  been  duly  taxed,  [752]  and  the 
certificate  of  the  Speaker  obtained,  under  the  House  of  Commons  Costs  Taxation  Act, 
1847,  10  &  11  Vict.  c.  69;  and,  those  costs  having  been  incurred  by  the  plaintiff  in 
soliciting  a  public  act  for  public  purposes,  and  there  being  no  averment  in  the  plea 
that  any  individual  is  liable  for  them,  there  can  be  no  reason  why  the  plaintiff  should 
not  be  reimbursed  by  the  Metropolitan  board  of  works  under  the  provision  enabling 
them  to  raise  a  fund  for  the  purpose.  [Erie,  C.  J.  We  will  assume  that  the  plea  is 
amended  by  adding  after  the  allegation  of  the  plaintiff's  retainer  and  employment  the 
words  "for  hire  and  reward  to  be  paid  by  them  in  that  behalf."] 

Ekle,  C.  J.  I  am  of  opinion  that  the  plea  as  amended  is  good,  and  an  answer  to 
the  action.  The  action  is  brought  upon  the  23  &  2-t  Vict.  c.  125,  s.  56,  in  respect  of 
costs,  charges,  and  expenses  incurred  by  the  plaintiff  in  obtaining  the  act  for  the 
better  regulating  the  supply  of  gas  to  the  Metropolis.  The  56th  section  provides 
that  the  costs,  charges,  and  expenses  incident  to  the  obtaining  the  act  shall  be  paid 
by  the  Metropolitan  board  of  works  out  of  the  funds  in  their  hands.  The  plaintiff 
was  retained  and  employed  Ivy  certain  persons  not  named  on  the  record,  who  were  the 
promoters  of  the  act,  who  were  liable  to  him  for  his  services  in  respect  of  what  he  did 
to  procure  the  passing  of  that  act.  The  plaintiff  lias  brought  his  action  against  the 
Metropolitan  board  of  works.  I  am  of  opinion  that  the  parties  who  were  the  pro- 
moters, and  who  employed  him  to  do  the  work  and  are  liable  to  him  in  respect  of 
that  work,  are  the  parties  who  ought  to  sue  the  Metropolitan  board  of  works,  and  not 
the  present  plaintiff.  It  is  an  act  of  parliament  of  a  peculiar  nature,  different  from 
most  of  the  companies'  acts,  where  the  parties  who  are  the  promoters  are  generally 
[753]  persons  having  an  interest  in  the  company  ;  and  it  may  therefore  well  be  in  such 
eases  that  the  expenses  of  obtaining  the  act  are  properly  payable  out  of  the  funds  of 
the  corporation, — funds  in  which  the  promoters  are  themselves  interested.  Those 
cases  differ  materially  from  the  present;  for,  here,  all  the  gas  companies  of  the 
Metropolis  were  to  be  blended  and  amalgamated  under  this  act  in  respect  of  the 
supply  of  gas  for  the  Metropolis  ;  and  the  costs  of  soliciting  anil  obtaining  the  act  are 
east  upon  a  set  of  st  rangers,  for  such  are  the  Metropolitan  board  of  works  for  the 
purpose  of  this  observation,  to  the  gas  companies  and  those  interested  in  the  manu 
tacture  of  gas.  Then,  does  the  56th  section  mean  that  every  person  who  renders  any 
service  in  the  course  and  progress  of  the  act  should  have  an  action  against  the  Metro 
politan  board  of  works!  It  seems  to  me  1  li.it  the  eonseipienees  would  be  so  very 
inconvenient,  thai  it  is  impossible  thai  the  legislature  could  have  SO  intended  It  may 
be,  as  is  put  by  Mr.  Gray,  thai  the  plaintiff  has  been  paid  by  the  parties  who  employed 
him  the  sum  mentioned  in  the  Speaker's  certilicate,  and  might  have  another  sum  due 
to  him  from  those  parties,  and  might  claim  a  right,  in  the  absence  of  a  specific  appro 

priation  a1  the  time,  to  appropriate  thai  to  tl ther  debt,  and  the  promoters  of  the 

act  might  at  the  same  time  have  a  cause  of  action  against  the  Metropolitan  board  of 
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works  for  the  sum  which  they  had  paid  to  the  plaintiff.  It  would  be  extremely  incon- 
venient that  the  party  to  pay  should  be  removed  one  off  from  the  party  doing  the  act. 
If  the  parliamentary  agent  may  sue  the  Metropolitan  board  of  works  in  respect  of  his 
services,  why  should  not  the  law-stationer  likewise  have  a  right  to  sue  ?  It  seems  to 
me  that  the  parties  who  are  liable  as  the  promoters  of  the  act  for  the  general 
expenses  incurred  in  soliciting  it,  are  the  parties  liable  to  pay  [754]  those  by 
whom  those  expenses  were  incurred,  and  that  they  alone  have  a  claim  against  the 
Metropolitan  board  of  works  in  respect  of  the  one  sum  total  under  this  act. 

Williams,  J.  I  am  quite  of  the  same  opinion.  The  plea  being  amended,  and 
all  doubt  removed  as  to  whether  or  not  the  plaintiff  was  employed  by  parties  who 
would  be  liable  to  him  for  these  expenses,  I  think  it  is  quite  clear  that  the  promoters 
alone  are  the  parties  to  whom  the  Metropolitan  board  of  works  is  responsible. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  sums  mentioned  in  the  56th  section 
of  the  act  as  the  sums  to  be  paid  by  the  Metropolitan  board  of  works,  are,  "  the  costs, 
charges,  and  expenses  of  and  incident  to  the  passing  of  the  act,  and  preliminary 
thereto."  At  first  sight,  it  would  seem  that  the  word  "costs"  refers  to  legal  costs, 
and  that  the  person  to  be  paid  is  the  solicitor  or  the  parliamentary  agent.  In  the 
cases  referred  to,  of  Tilson  v.  The  Warwick  Gas-IAgM  Gompamy  and  Garden  v.  The  General 
Cemetery  Company,  the  action  was  brought  by  the  person  professionally  employed  in 
promoting  the  act :  but  in  neither  of  them  was  it  material  to  consider  the  question 
which  is  now  raised.  The  declaration  in  the  former  of  those  cases  was  very  like  the 
declaration  here:  but  the  objection  was  not  taken.  It  may  be  that  in  that  case  there 
was  no  payment  to  be  made  to  Mr.  Tilson  by  any  person  in  the  event  of  the  applica- 
tion proving  unsuccessful.  The  court  may  lie  said  to  have  declined  to  draw  the 
inference  that  any  other  person  was  to  pay.  Perhaps  here  we  might  have  assumed 
from  the  declaration  that  another  person  was  liable  to  the  plaintiff  for  these  costs : 
but  the  amendment  which  has  been  made  in  [755]  the  plea  puts  it  beyond  doubt  that 
the  plaintiff  was  retained  and  employed  by  certain  persons,  for  hire  and  reward  to  be 
paid  by  them  in  that  behalf,  to  solicit  and  obtain  the  act,  and  that  the  costs  in  question 
are  due  to  him  from  those  persons.  For  the  reasons,  therefore,  given  by  the  Lord 
Chief  Justice,  the  plea  affords  a  defence  to  the  action.  It  shews  that  the  persons  who 
would  be  liable  to  pay,  if  the  Metropolitan  board  of  works  did  not,  are  the  persons 
who  are  entitled  to  call  upon  the  board.  If  it  were  otherwise,  the  inconveniences 
pointed  out  by  my  Lord  would  necessarily  result.  I  think  "the  costs,  charges,  and 
expenses,"  in  the  56th  section,  means  the  costs,  charges,  and  expenses  which  the  persons 
soliciting  the  act  would  have  had  to  pay  if  this  provision  had  not  been  inserted  in 
the  act  :  and  that  those  are  the  persons  to  whom  the  costs  are  to  be  paid  by  the 
board. 

Keating,  J.  I  am  of  the  same  opinion.  The  plea  is  clearly  bad  as  a  plea  of 
tender :  but  the  amendment  entirely  alters  the  complexion  of  the  case,  and  gets  rid 
of  the  difficulty  suggested  by  the  cases  referred  to.  In  truth,  the  sUite  of  things  here 
is  very  different  from  what  it  was  in  those  cases.  It  was  never  intended  by  the  56th 
section  of  this  statute  to  destroy  the  privity  of  contract  between  the  promoters  of  the 
act  and  the  person  they  employed  to  solicit  it  for  them.  It  appears  from  the  record 
that  they  made  payments,  which  the  plaintiff  claims  to  appropriate  in  a  particular 
way.  It  was  not  intended  by  the  legislature  that  such  a  question  should  be  contested 
between  a  person  like  the  present  plaintiff  and  the  Metropolitan  board  of  works.  It 
would  be  a  most  inconvenient  state  of  things.  The  plea,  as  amended,  clearly  furnishes 
an  answer  to  the  action.  [756]  The  only  persons  entitled  to  sue  the  board  are  the 
persons  who  employed  the  plaintiff. 

WiLLES,  J.  It  ought  to  be  added  that  the  replication  deals  only  with  immaterial 
parts  of  the  plea,  and  is  therefore  bad. 

Judgment  for  the  defendants. 


11  C.  B.  (N.  S  )  757.  WATSON     V.   SWANN  993 


Watson   ».  SWANN.     Jan.  29th,  1862. 

[S.  C.  31  L.  J.  C.  P.  210.  Eeferred  to,  Browning  v.  Provincial  Insurance  Company  of 
Canada,  1873,  L.  E.  5  P.  C.  273;  Ebsworth  v.  Alliance  Marine  Insurance  Company, 
1873,  L.  K.  ,8  C.  P.  610.  Followed,  Byas  v.  Miller,  1897,  3  Com.  Cas.  42.  See 
Durant  v.  Roberts,  [1900]  1  Q.  B.  G39 ;  [1901]  A.  C.  25-1.] 

To  entitle  a  person  to  sue  upon  a  contract,  it  must  be  shewn  that  he  himself  made  it, 
or  that  it  was  made  an  his  behalf  by  an  agent  authorized  to  act  for  him  at  the  time, 
or  whose  act  has  been  subsequently  ratified  and  adopted  by  him  :  and  the  person 
for  whom  the  agent  professes  to  act  must  be  capable  of  being  ascertained  at  the 
time. — S.,  an  insurance-broker  at  Hull,  being  instructed  to  effect  an  open  policy  for 
50001.  for  the  plaintiff,  against  jettison  only,  "subject  to  declaration  thereafter," and 
being  unable  to  do  so,  declared  certain  deck-cargo  shipped  for  Ostend  on  board  one 
of  the  plaintiff's  vessels  on  the  back  of  a  general  policy  which  he  had  previously 
effected  for  himself  "  upon  any  kind  of  goods  and  merchandize,  as  interest  might 
appear,"  and  got  it  initialed  by  the  underwriters.  A  loss  having  happened, — Held, 
that  it  was  not  competent  to  the  plaintiff  to  maintain  an  action  against  the  under- 
writers upon  this  policy,  the  contract  not  having  been  made  by  him  or  on  his  behalf 
at  the  time. 

This  was  an  action  upon  a  policy  of  assurance. 

The  declaration  set  out  the  policy,  which  was  an  open  policy  to  cover  20001.,  dated 
the  28th  of  December,  I860,  and  purporting  to  be  effected  by  Messrs.  Gray,  Beavis, 
&  Caffall,  "as  well  in  their  own  names  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  doth,  may,  or  shall  appertain,  in  part 
or  in  all,"  and  to  be  an  insurance  at  and  from  any  port  on  the  east  coast  of  Great 
Britain  to  any  port  on  the  continent  between  Hamburg  and  Havre,  "upon  any  kind  of 
goods  and  merchandize  whatever  (except  phosphorus  and  sulphuric  acid),  with  average 
as  customary,  to  be  valued  and  declared  as  interest  might  appear ;  goods  on  deck 
being  insured  against  risk  of  jettison  only  :  "  Averment,  that  the  defendant  subscribed 
the  policy  for  2001. ;  that  goods  not  being  phosphorus  or  sulphuric  acid  were  shipped 
at  Grimsby,  a  port  on  the  east  coast  of  Great  Britain,  on  board  the  steamer  "  La  Plata," 
on  [757]  the  deck  of  the  said  vessel,  to  be  carried  therein  on  a  voyage  from  Grimsbv 
tu  a  port  on  the  continent  between  Hamburg  and  Havre,  to  wit,  the  port  of  Ostend  ; 
that  the  said  goods  were  afterwards  duly  valued  and  declared  on  the  said  policy  ; 
that  the  plaintiff,  at  the  time  of  the  sailing  of  the  said  steamer,  and  from  thence 
continually  afterwards  until  and  at  the  time  of  the  loss  thereinafter  mentioned,  was 
interested  in  the  said  goods  to  the  amount  of  all  the  moneys  insured  thereon  ;  and 
that  the  said  insurance  was  made  as  to  the  said  goods  so  shipped  for  the  use  and 
benefit  and  on  account  of  the  plaintiff,  so  being  interested  as  aforesaid.  The  declara- 
tion then  averred  a  loss  of  the  goods  by  jettison,  and  that  the  defendant's  proportion 
of  the  average  loss  in  respect  of  the  sum  insured  by  him  was  121.  14s.  8d. 

The  defendant  pleaded,  amongst  other  pleas, — fifthly,  that  the  policy  was  not  made 
for  the  use  and  benefit  or  on  account  of  the  plaintiff. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  .Summer  Assizes  for  the  county 
of  Surrey.  The  facts  which  appeared  in  evidence  were  as  follows : — On  the  28th  of 
December,  I8(iu,  a  policy  of  insurance  (against  jettison  only)  was  effected  by  Messrs. 
Gray,  Beavis,  &  Caffall,  insurance-brokers  in  London,  by  order  and  on  account  of 
Mr.  W.  Norton  Smith,  an  insurance-brokers  at  Hull,  "mi  goods  to  lie  valued  and 
declared  as  interest  may  appear,"  at  a  premium  of  5  per  cent,  for  a  voyage  from  any 
port  or  ports  on  the  east  const  of  ( lieat  Britain  to  any  port  or  ports  on  the  Continent 
between  1  lambing  and  Havre. 

Norton  Smith,  on  the  9th  of  January,  1861,  received  a  letter  from  the  plaintiff, 
a  merchant  at  Goole  who  owned  several  Bteamers  trading  between  Hull  and  tin; 
Continent,  directing  him  "to  take  out  an  open  policy  to  cover  risk  for  a  value 
of  5000L  against  jettison  on  [758J  deck,  subject  to  declaration  thereafter,  on 
machinery,  cotton,  and  other  general  cargo,  from  or  between  Goole,  Hull,  or  Grimsby, 
and  Antwerp,  Ghent,  Ostend,  and  Dunkirk;"  and  on  the  I2tli  of  January,  referring 
lo  the  proposed  policy,  the  plaintiff  again  wrote  to  Smith  a  letter  which  contained  the 
following  instructions,  -We  now  beg  to  declare  shipment  on  deck,  per  " La  Plata " 
0.  P.  x.\.—  32 
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of  to-d;iy,  from  Grimsby  to  Ostend,  of  the  following  : — [Then  followed  a  description 
of  the  goods  to  be  declared,  including  those  in  respect  of  the  loss  of  which  this  action 
was  brought.]  The  weather  being  bad,  the  underwriters  would  insure  nothing  under 
10s.  or  12s.  6d.  per  cent.,  and  would  not  insure  at  any  price  against  jettison  only. 
Smith  thereupon  wrote  to  Gray,  Beavis,  &  Caffall,  desiring  them  to  indorse  upon  his 
policy  a  declaration  of  the  plaintiff's  goods  per  "  La  Plata,"  and  get  the  same  initialed 
by  the  underwriters.     The  slip  which  he  sent  them  for  that  purpose  was  as  follows : — ■ 


Name  of  ship. 

Captain.               From. 

To. 

Particulars. 

"  La  Plata  " 
steamer. 

Mason.       Grimsby. 

Ostend. 

S.L. 

G. 
G.B. 

G. 

F. 

Cylinder  and  packages  . 

3/6.     4  cases  machinery 
25  bales  E.  I.  cotton      . 

.      201. 

.    1001. 
.    2521. 

£372 

On  deck,  against  risk  of  jettison  only. 
Hull,  14th  January,  1861. 

The  policy  was  indorsed  and  initialed  accordingly,  Smith  then  wrote  the  plaintiff 
a  letter  on  the  14th  of  January,  sending  him  a  form  of  policy  for  the  ship  "La  Plata" 
with  an  insurance  of  the  required  amount  at  7s.  6d.  per  cent.,  but  mentioning  no 
underwriters'  [759]  names,  merely  saying  "underwriters  as  per  open  policy." 

The  "  La  Plata  "  started  on  the  13th  of  January,  and  a  loss  by  jettison  occurred  on 
the  14tb,  which  the  plaintiff  paid, — the  ship-owner  being  by  the  custom  of  the  trade 
liable  for  the  loss  by  jettison  of  deck-cargo. 

On  the  part  of  the  defendant  it  was  objected  that  the  plaintiff  was  not  entitled  to 
sue  upon  the  policy  in  question,  the  contract  not  having  been  made  with  him  or  on 
his  behalf. 

The  learned  judge,  without  expressing  any  opinion,  directed  a  verdict  for  the 
plaintiff  for  the  amount  claimed,  121.  14s.  8d.,  reserving  leave  to  the  defendant  to 
enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  objection  was 
well  founded. 

Bovill,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that,  "  upon  the  facts,  the  action  was  not 
maintainable  by  the  plaintiff,  that  there  was  no  contract  with  him,  and  that  he  could 
not  sue  the  defendant  upon  the  policy  in  question." 

Lush,  Q.  C,  and  J.  Brown,  now  shewed  cause.  The  facts  are  these: — The 
plaintiff  is  the  owner  of  a  line  of  steamers  trading  between  Grimsby  and  Ostend  and 
other  places  on  the  Continent,  which  were  in  the  habit  of  carrying  deck-cargo,  for 
which  as  owner  by  the  custom  of  the  trade  he  would  be  responsible.  It  being  impos- 
sible to  know  whether  or  not  there  will  be  deck-cargo  put  on  board,  or  of  what  it  will 
consist,  so  as  to  effect  a  specific  insurance  upon  each  shipment,  a  practice  has  long 
prevailed  to  take  out  general  policies,  the  risk  "  to  be  valued  and  declared  when 
ascertained."  Here,  Smith,  the  insurance-broker,  had,  through  Messrs.  Gray,  Beavis, 
&  Caffall,  "  as  well  in  their  own  names  as  [760]  for  and  in  the  name  and  names  of  all 
and  even'  other  person  or  persons  to  whom  the  same  did,  might,  or  should  appertain, 
in  part  or  in  all,"  effected  a  policy  at  and  from  any  port  on  the  east  coast  of  Great 
Britain  to  any  port  on  the  continent  between  Hamburg  and  Havre,  "  upon  any  kind 
of  goods  and  merchandize,  to  be  valued  and  declared  as  interest  might  appear," — 
goods  on  deck  being  insured  against  the  risk  of  jettison  only.  The  premium  on  this 
policy  was  5s.  per  cent.  The  plaintiff  being  desirous  of  having  a  similar  policy 
effected  for  himself  for  50001.,  for  deck-cargo  only,  instructed  Smith  to  obtain  it  for 
him.  Smith,  finding  the  under-writers  were  unwilling  at  the  particular  season  to 
enter  into  a  policy  for  deck-cargo  only,  insured  the  goods  in  question  by  a  declaration 
indorsed  upon  his  own  policy.  Smith  himself  had  no  interest  either  in  the  ship  or  in 
the  goods.     This  form  of  policy    is   well   known.     Whoever  may   turn    out    to   be 
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interested  in  the  goods,  with  him  the  contract  is  made.      An  insurance  is  not  like  an 
ordinary  contract,  where  the  parties  are  known  at  the  time.     It  was  not  necessary 
that  Smith  should  have  had  instructions  from  the  plaintiff  at  the  time  he  effected  the 
policy  :  it  is  enough  if  his  principal  subsequently  ratified  his  act,  by  adopting  the 
policy.     [Willes,  J.     The  question  is  whether  a  person  unascertained  at  the  time  of 
the  contract  can  ratify  it.]     In  the  case  of  an  ordinary  contract,  he  could  not :  but 
insurance  differs  from  every  other  species  of  contract.     The  policy  in  question  was 
intended  to  recover  deck-cargo  on   this  particular  line  of  steamers.     In  Lucena  v. 
Craufurd,  1   Taunt.  325,  commissioners  were  authorized  by  a  commission  granted  in 
pursuance  of  a  statute,  to  take  into  their  possession  ships  and  goods  belonging  to 
subjects  of  the  United  Provinces,  which  had  been  or  might  be  detained  in  or  brought 
into  the  ports  of  this  kingdom,  and  to  manage,  sell,  and  dispose  [761]  of  the  same 
to  the  best  advantage,  according  to  such  instructions  as  they  should  receive  from  the 
King  in  council :  before  any  declaration  of  war  against  the  United  Provinces,  one  of  His 
Majesty's  ships  took  several  Dutch  East  Indiamen,  and  carried  them  into  St.  Helena  : 
the   commissioners,    with  the  assent  of  the  lords  of  the  treasury,  insured  them  at 
and   from  St.  Helena  to  London  :  war  was  soon  after  declared  against  the  United 
Provinces,  and  the  ships  were  finally  condemned  as  prizes  to  His  Majesty,  "as  having 
belonged  when  taken  to  subjects  of  the   United  Provinces,  since  become  enemies." 
Upon  a  loss  happening,  the  commissioners  declared  on  the  policy,  and  averred  the 
interest  to  be  in  the  King ;  and  it  was  held  that  the  action  well  lay.     The  objections 
which  were  there  urged  against  the  right   of  the  commissioners  to  recover,  were, 
amongst  others, — because  a  policy  of  insurance  is  a  contract  of  indemnity,  and  there- 
fore requires  that  the  person  on  whose  account  it  is  effected  should  be  interested  at 
the  time  in  the  property  insured  ;  and  because  His  Majesty,  neither  at  the  time  when 
the  risk  commenced,  nor  when  the  policy  was  effected,  nor  at  the  period  of  the  loss, 
had  any  interest  in  the  ships  and  goods  insured,  whereon  a  valid  insurance  could  be 
effected, — because  the  insurance  was  effected  by  the  commissioners  as  such,  and  as  in 
their  own  right,  under  a  supposed  interest  inherent  in  that  character,  and  not  on  account 
of  or  on  behalf  of  His  Majesty, — and  because  the  commissioners,  at  the  time  when  the 
insurance  was  effected,  had  not  any  authority  to  effect  any  insurance  on  account  of  His 
Majesty.     But,  notwithstanding  these  objections,  the  assured  were  held  entitled  to 
recover,     South  v.  Thompson,  13  East,  274,  is  an  authority  to  the  same  effect.      Lord 
Ellenborough  there  says  :  "  The  insurance  is  not  indeed  made  in  terms  in  His  Majesty's 
name  ;  but  it  was  made  by  the  direction  of  [762]  Sampson,  who  had  been  appointed 
agent  by  the  captors  for  the  prize  ;  but  the  captors  had  no  interest  of  their  own  in  it, 
and  therefore  for  their  own  benefit  they  were  not  competent  to  appoint  an  agent :  they 
must,  therefore,  be  taken  to  have  appointed  him  as  agent  on  the  part  of  the  Crown, 
whose  servants  and  agents  they  were.     Then  Sampson  writes  the  letter  authorizing 
the  insurance  to  be  made,  and  therein  he  desires  insurance  to  be  made  '  for  my  account.' 
That  certainly  was  not  intended  as  a  direction  to  insure  his  own  individual  interest, 
but  merely  that  credit  was  to  be  given  to  him  for  the  premiums:  and  he  proceeds 
to  state  that  the  insurance  is  to  be  made  of  the  Danish  vessel  '  Knud  Terkelson,'  '  which 
had  been  detained  by  His  Majesty's  armed  ship  "Duchess  of  Bedford,"  and  for  which 
he  was  authorized  to  act  as  agent.'     There  was  no  communication  of  the  names  of  tho 
particular  persons  for  whose  benefit  the  insurance  was  to  bo  made  :  nor  was  it  necessary 
that  the  agent  should  then  know  who  they  were  ;  but  it  was  to  be  effected  in  the  name 
of  the  agent,  for  the  benefit  of  those  who  should  be  concerned  in  interest:  and  the 
underwriters  bound  themselves  to  indemnify  those  who  should  appear  to  be  interested 
in   the  prize,  in  case  of   loss:  it  must,  therefore,  enure   for  the   benefit  of  the  Crown, 
which  alone  had  any  interest  in  t  he  captured  vessel."     Policies  of  this  sort  have  long.been 
known.      In  Marshall  on  Insurance,   1th  edit,  by  Scrjt.  Slice,  229,  it  is  said:   "There 
may  be  many  cases  where  an  assured   may  have  an  interest  in  the  thing   insured,  but, 
the  amount  of  which  it  may  be  difficult  or  impossible  for  him  to  ascertain  at  the  time 
when   it    is  accessary  to  insure.     As,  where  returns  are  expected  from  abroad,  of 
which  the  exact  value,  and  even  the  nature,  arc  uncertain  :  so,  in  the  case  of  a  prize, 
where  the  real   value  of  it  can  only  be  ascertained  when  it  is  brought  into   port  and 
[763]  sold;  and,  in  every  instance  where  the  owners  have  been  prevented   from 
receiving  regular  or  satisfactory  advices,  from  which  the  true  amount  of  theii  interest 
might  bo  ascertained.'      Again,  p.  253,  it  is  s.iiil  :   "Itoften  happens  that,  in  the  trade 
carried  on  with  distant  countries,  particularly  in  time  of   war,  it  is  uncertain  by  what. 
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ships  goods  may  be  sent  from  thence  to  Europe.  It  is,  therefore,  of  great  importance 
to  the  merchant  to  be  at  liberty,  in  such  cases,  to  avail  himself  of  the  first  vessels 
which  may  offer  for  that  purpose,  and  to  make  his  insurance  on  the  goods  on  board 
such  vessels;  and,  in  such  case,  the  policy  is  upon  the  goods  'on  board  any  ship  or 
ships  : '  and  this  is  now  so  well  established,  both  by  usage  and  authority,  that  the 
legality  of  it  is  indisputable.  And  an  insurance  in  these  terms  will  attach  on  goods 
loaded  at  any  port  within  the  limits  of  the  voyage  insured."  In  Foster  v.  Bates, 
16  M.  &  W.  226,  one  E.  P.,  having  sent  a  quantity  of  goods  to  Fernando  Po  for  sale, 
died  intestate,  and,  after  his  death,  the  defendants  purchased  the  goods  from  the 
agent  of  the  intestate  there,  who  sold  them  for  the  benefit  of  the  intestate's  estate  : 
subsequently  to  the  sale,  the  plaintiff  took  out  letters  of  administration  to  the  intestate, 
and  sued  the  defendants  for  the  price  of  the  goods  :  and  it  was  held  that  the  action 
was  maintainable, — that  the  title  of  the  administrator,  though  it  did  not  exist  until 
the  grant  of  administration,  related  back  to  the  time  of  the  death  of  the  intestate,  so 
as  to  entitle  the  administrator  to  sue  in  assumpsit  for  goods  sold  and  delivered, — and 
that,  as  the  act  of  the  agent  was  ratified  by  the  plaintiff  after  he  became  administrator, 
it  was  no  objection  that  the  intended  principal  was  unknown  at  the  time  to  the  person 
who  intended  to  be  the  agent.  [Willes,  J.  That  does  not  hit  the  point  I  put, — 
whether  the  contract  can  enure  for  the  benefit  of  a  person  who  cannot  be  ascertained 
[764]  at  the  time.  The  same  doctrine  applies  to  the  case  of  assignees  of  a  bankrupt, 
whose  title  relates  back  to  the  act  of  bankruptcy,  for  the  benefit  of  his  estate,  but  not 
for  its  disadvantage  :  see  Hull  v.  PickersgUl,  1  Brod.  &  B.  282,  3  J.  B.  Moore,  612.]  In 
Foster  v.  Bates,  Parke,  B.,  says  :  "  Here,  the  sale  was  made  by  a  person  who  intended 
to  act  as  agent  for  the  person,  whoever  he  might  happen  to  be,  who  legally  represented 
the  intestate's  estate  :  and  it  was  ratified  by  the  plaintiff  after  he  became  adminis- 
trator:  and,  when  one  means  to  act  as  agent  for  another,  a  subsequent  ratification  by 
the  other  is  always  equivalent  to  a  prior  command  :  nor  is  it  any  objection  that  the 
intended  principal  was  unknown  at  the  time  to  the  person  who  intended  to  be  the 
agent,  -  the  case  of  Hull  v.  PickersgUl  being  an  authority  for  that  position."  In 
Hagedorn  v.  Oliverson,  2  M.  &  Selw.  485,  where  the  plaintiff  effected  an  insurance  on 
ship  as  well  in  his  own  name  as  for  and  in  the  name  of  all  and  every  other  person,  &c, 
in  the  usual  form,  for  the  benefit  of  S.,  an  alien  enemy,  and  procured  a  licence  to 
legalize  the  voyage,  and  a  loss  happened,  and  two  years  afterwards  S.  by  letter  to  the 
plaintiff  adopted  the  insurance, — it  was  held  that  the  plaintiff  might  recover  against 
the  underwriter,  averring  the  interest  in  S.  Lord  Ellenborough  there  says  :  "  The 
difficulty  in  this  case  arises  from  the  situation  of  S.,  because  he  might,  by  refusing  to 
adopt  the  policy  in  case  the  ship  had  arrived,  have  got  clear  of  the  premium,  for,  if 
the  plaintiff  had  brought  an  action  against  him  to  recover  it,  I  do  not  see  how  he 
could  have  succeeded.  That  constitutes  something  of  an  anomaly,  because,  in  one 
event,  viz.  that  of  a  loss,  he  might  secure  himself,  and  nevertheless  might  have  avoided 
the  payment  of  the  premium  in  the  other  event  of  the  ship's  arrival,  by  declaring 
that  he  chose  to  stand  his  own  insurer.  But  I  do  not  think  that  [765]  consideration 
governs  the  case  now  before  us,  between  this  plaintiff  and  the  underwriter.  The 
plaintiff  had  a  right  to  effect  an  insurance,  on  the  chance  of  its  being  adopted,  for  the 
benefit  of  all  those  to  whom  it  might  appertain  ;  which  are  the  words  of  the  policy. 
He  might  insure  for  those  who  were  actually  interested,  and  possibly  for  those  who 
might  be  interested.  S.  was  interested,  and  might  become  privy  to  the  benefit  of 
this  insurance  by  subsequent  adoption,  according  to  Lmcena  v.  Craufurd  and  Routh  v. 
Thompson*  He  has  adopted  it ;  and  now  it  is  made  a  question  whether  he  can  become 
privy  to  the  benefit  of  it.  It  appears  to  me  upon  these  authorities  that  he  may,  and 
may  make  use  of  the  name  of  the  person  at  the  head  of  the  policy  as  the  person  who 
had  given  the  order  to  effect  the  insurance." 

Bovill,  Q.  C,  and  Honyman,  in  support  of  the  rule.  Smith  effected  the  policy  in 
question  upon  his  own  account  alone.  He  had  had  no  communication  with  the  plaintiff' 
at  that  time  upon  the  subject  of  an  insurance  upon  his  goods.  The  order  given  by 
the  plaintiff  was  for  a  policy  for  50001.  on  deck-cargo  only.  Smith  could  not  have 
effected  such  a  policy  at  all.  [Keating,  J.  Could  Smith  have  sued  ?]  Not  in  respect 
of  these  goods.  The  plaintiff  is  seeking  to  make  a  policy  effected  for  a  totally  different 
purpose  available  to  cover  a  risk  which  the  underwriters  on  that  policy  never  intended 
to  take  upon  themselves.  To  enable  him  to  ratify  the  act  of  Smith,  he  must  shew 
that  that  act  was  done  on  his  behalf  at  the  time.     The  cases  of  Lucena  v.  Crwfwd 
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and  Uautli  \.  Thompson  have  no  bearing  on  this.  In  both  the  policy  enured  for  the 
benefit  of  the  party  really  interested  at  the  time,  viz.  the  Crown.  In  Story  on 
Agency,  §  251  a.,  it  is  said  that  "  a  ratification  can  only  be  effectual  [766]  between 
the  parties,  when  the  act  is  done  by  the  agent  avowedly  for  or  on  account  of  the 
principal,  and  not  when  it  is  done  for  or  on  account  of  the  agent  himself,  or  of  some 
third  person.  This  would  seem  to  be  an  obvious  deduction  from  the  very  nature  of 
a  ratification,  which  presupposes  the  act  to  be  done  for  another,  but  without  competent 
authority  from  him  ;  and  therefore  gives  the  same  effect  to  the  act  as  if  it  had  been 
done  by  the  authority  of  the  party  for  whom  it  purported  to  have  been  done,  and  as 
his  own  act.  Hence  it  has  been  laid  down  as  a  maxim  of  the  Canon  law  '  Katum 
quis  habere  non  potest,  quod  ipsius  nomine  non  est  gestum.'  The  same  rule  was 
early  recognized  in  the  common  law,  and  has  been  recently  explained  in  the  most 
satisfactory  manner."  The  authority  there  referred  to  is  the  judgment  of  Tindal,  C  .1., 
in  the  case  of  Wihon  v.  Twmman,  6  M.  .V  G.  236,  (',  Scott,  N.  R.  894,  where  that 
learned  judge  says  :  "  That  an  act  done  for  another  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal,  if  subsequently  ratified  by  him,  is  the  known  and 
well-established  rule  of  law.  In  that  case,  the  principal  is  bound  by  the  act,  whether 
it  be  for  his  detriment  or  his  advantage,  and  whether  it  be  founded  on  a  tort  or  a 
contract,  to  the  same  extent  as  by,  and  with  all  the  consequences  which  follow  from, 
the  same  act  done  by  his  prt  ri<m<  authority.  Such  was  the  precise  distinction  taken 
in  the  Year  Book  7  H.  4,  fo.  35  [fo.  24,  pi.  1],— that,  if  the  bailiff  took  the  heriot, 
claiming  property  in  it  himself,  the  subsequent  agreement  of  the  lord  would  not 
amount  to  a  ratification  of  his  authority  as  bailiff  at  the  time  ;  but,  if  he  took  it  at  the 
time  as  bailiff  of  the  lord,  the  subsequent  ratification  by  the  lord  made  him  bailiff  at 
the  time.  The  same  distinction  is  also  laid  down  by  [767]  Anderson,  C.  J.,  in  Godbolt's 
Reports,  109  (Anonymous), — "If  one  have  cause  to  distrain  my  goods,  and  a  stranger, 
of  his  own  wrong,  without  any  warrant  or  authority  given  him  by  the  other,  takes 
my  goods,  not  as  bailiff  or  servant  to  the  other,  and  I  bring  an  action  of  trespass 
against  him,  can  he  excuse  himself  by  saying  that  he  did  it  as  his  bailiff  or  servant? 
Can  he  also  father  his  misdemeanor  upon  another?  He  cannot;  for  once  he  was  a 
trespasser,  and  his  intent  was  manifest.'"  Reference  is  also  made  to  the  learned  note 
by  Serjt.  .Manning  in  that  ease.  In  an  earlier  section  (§  250),  the  learned  author 
says  :  "  Another  consideration  very  important  in  cases  of  this  sort  is,  that  the  principal 
cannot  of  his  own  mere  authority  ratify  a  transaction  in  part,  and  repudiate  it  as  to 
the  rest.  He  must  either  adopt  the  whole  or  none."  It  is  not  pretended  here  that 
the  supposed  ratification  extended  to  the  whole  of  Smith's  policy.  In  Vere  v.  Ashby, 
10  B.  &  C  288,  298,  Parke,  .1.,  said:  "The  rule  as  to  ratification  applies  only  to  the 
act  of  one  who  professes  to  act  as  the  agent  of  a  person  who  afterwards  ratifies."  And 
see  Bird  v.  Brown,  4  Exch.  78(i,  Howard  v.  Shepherd,  9  C.  B.  297,  and  Gerhard  v.  Bates, 
2  Ellis  &  B.  476.  For  all  the  purposes  of  this  policy,  Watson  was  a  perfect  stranger 
at  the  time  it  was  effected.  Nobody's  goods  but  Smith's  were  intended  to  be  covered 
by  it.  At  the  time  the  policy  was  effected,  Smith  had  no  authority  to  act,  nor  did  he 
profess  to  act,  on  behalf  of  Watson.  The  appropriation  of  it  to  cover  Watson's  goods 
was  a  fraud  upon  the  underwriters.  LiiceTta  v.  Craufurd  ami  Routh  v.  Thompson  are 
altogether  distinguishable:  in  both  the  Crown  was  the  party  really  interested,  and 
the  party  on  whose  behalf  the  insurance  was  effected.  In  Harmon  v.  Kingston, 
:i  Campb.  150,  it  was  ruled  by  Lord  Ellenborough  that,  where  there  is  a  policy  on 
goods  as  may  [768]  be  thereafter  declared  and  valued,  the  declaration  of  the  interest, 

to  be  available,   must  be  communicated   to  the   leru  liters,   or  some  one   on  their 

behalf,  before  intelligence  is  received  of  the  loss.  In  Hagedorn  v.  Oliverson,  th  •  policy 
professed  to  be  effected  on  behalf  of  Schroeder,  and  he  adopted  it.  [Erie,  C.  J.  It 
was  intended  for  him  at  the  time.]  A  man  cannot  ratify  an  act  which  floes  not 
purport  to  be.  done  on  his  behalf.  There  is  nothing  in  the  law  or  usages  relating  to 
insurance  which  take  this  case  OUi  of  that  general  principle.  In  Arnould  on  Insurance, 
2nd   edit.,  the   learned   author,  after  stating,  at  p.  216,  that    the   name   of   the   ship  in 

which  the  voyage  is  to  be  performed  must  be  accurately  specified  in  the  policy,  goes 
on,  at  p.  218,  to  say, — "Cases  will  frequently  occur  in  the  widely  extended  operations 
of  modern  commerce,  in  which  it  may  be  utterly  impossible,  or  would  be  highly 
injurious,  to  compel    the   party  insuring  to   insert    in  the  policy  the  name  of   the  ship. 

A  merchant  who  has  ordered  a  consignment  of  goods  from  some  distant  port,  may  be 
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very  anxious  to  effect  an  immediate  insurance  on  his  merchandize,  while  he  is  utterly 
ignorant  of  the  particular  ship  by  which  his  foreign  agent  may  be  able  to  consign  it: 
in  time  of  war,  when  merchant  vessels  are  obliged  to  take  such  opportunities  of 
sailing  as  the  varying  fortunes  of  the  hostile  parties  may  chance  to  afford  them,  this 
uncertainty  is  of  course  increased  to  a  very  considerable  extent.  To  compel  the 
merchant,  under  such  circumstances,  to  comply  rigorously  with  the  rule  which  requires 
the  ship  to  be  named  in  the  policy,  would  be  manifestly  absurd  ;  a  relaxation,  there- 
fore, of  the  principle  has  in  such  cases  been  permitted  by  the  laws  or  the  practice  of 
all  maritime  states,  and  the  party  effecting  the  policy  is  allowed  to  insure  his  goods 
'on  hoard  any  ship  or  ships,'  on  condition  of  declaring  on  the  face  of  [769]  the  policy  as 
soon  as  he  becomes  aware  of  it,  and  if  possible,  before  the  loss,  the  name  of  the  ship 
or  ships  on  board  of  which  they  have  actually  been  loaded.  This  mode  of  insuring, 
however,  being  an  exception  to  the  general  rule,  which  requires  the  name  of  the  ship 
in  every  case  to  be  stated  in  the  policy  at  the  time  of  its  subscription,  can  only  be 
allowed  in  those  cases  in  which  the  party  effecting  the  insurance  is  bona  fide  and  in 
fact  ignorant  of  the  name  of  the  ship  or  ships  by  which  the  goods  insured  have  been 
consigned." 

Erle,  C.  J.  I  am  of  opinion  that  this  action  cannot  be  sustained.  It  is  an  action 
of  contract.  It  is  important,  therefore,  not  only  to  ascertain  what  is  the  subject  of 
the  contract,  but  who  are  the  parties  to  it ;  for,  it  is  clear  law  that  no  one  can  sue 
upon  a  contract  unless  it  has  been  made  by  him,  or  has  been  made  by  an  agent 
professing  to  act  for  him,  and  whose  act  has  been  ratified  by  him.  Now,  here,  the 
contract  was  not  made  by  the  plaintiff;  nor  did  it  purport  to  be  made  on  his  behalf; 
it  purported  to  be  made  by  Smith  on  his  own  behalf.  And  it  is  clear  that  the  plaintiff 
never  intended  to  ratify  that  contract  in  toto,  but  part  of  it  only,  viz.  so  much  of  it  as 
was  sought  to  be  appropriated  to  him  by  Smith.  A  very  wide  extension  has  been 
given  to  the  principle  I  have  adverted  to  as  to  the  parties  to  a  contract,  in  respect  of 
policies  of  insurance,  viz.  that  persons  who  could  not  be  named  or  ascertained  at  the 
time  the  policy  is  effected  are  allowed  to  come  in  and  take  the  benefit  of  the  insur- 
ance. But  then  they  must  be  persons  who  were  contemplated  at  the  time  the  policy 
was  made.  Here,  however,  Watson  was  not  and  could  not  be  contemplated  as  being 
a  party  to  whose  benefit  the  policy  should  enure,  at  the  time  it  was  effected.  The 
policy  was  effected  by  Smith  in  December,  1860.  He  was  [770]  not  at  that  time 
employed  by  Watson.  The  first  intimation  he  received  from  Watson  that  he  wanted 
to  effect  an  insurance,  was  received  by  him  in  January,  1861,  when  he  was  requested 
to  take  out  on  his  behalf  an  open  policy  for  50001.  against  jettison  on  deck.  Finding 
himself  unable  to  effect  such  a  policy  as  Watson  required,  he  had  recourse  to  the 
expedient  of  appropriating  a  part  of  his  own  contract  to  Watson.  No  doubt,  the 
principle  contended  for  on  the  part  of  the  plaintiff  is  one  of  considerable  importance 
to  the  mercantile  community.  But  I  am  clearly  of  opinion  that  Watson  cannot  sue 
upon  this  policy.  It  may  be  that  Smith  might  maintain  an  action  as  trustee  for  the 
parties  really  interested  :  but  it  will  be  time  enough  to  consider  that  if  the  question 
should  arise.  No  case  can  be  found  of  a  running  policy  having  been  appropriated 
to  cover  a  risk  not  contemplated  at  the  time.  Such  a  proceeding  is  entirely  unknown 
to  the  law  of  contract.  With  the  consequences  we  have  nothing  to  do,  even  though 
the  effect  of  our  decision  should  be  to  throw  doubt  upon  the  validity  of  running 
policies.  The  cases  to  which  the  learned  counsel  for  the  plaintiff  have  referred  seem 
to  me  to  be  entirely  in  conformity  with  our  present  decision.  In  Lvcena  v.  Crmifurd 
and  liouth  v.  Thompson,  the  prizes  were  vested  in  the  Crown  ;  the  Crown,  therefore, 
was  interested  in  the  policies,  and  substantially  they  were  effected  on  the  behalf  of  the 
Crown  :  in  both,  the  very  risk  insured  against  was  the  risk  in  respect  of  which  the 
action  was  brought.  Here,  it  is  quite  certain  that  the  underwriters  did  not  undertake 
this  risk  ;  and  that,  if  asked  to  do  so,  they  would  have  refused.  I  therefore  think 
that,  upon  the  declaration  and  the  fifth  plea,  denying  that  the  policy  was  made  for 
the  use  and  benefit  or  on  account  of  the  plaintiff,  the  defendant  is  entitled  to 
judgment. 

[771]  Williams,  J.  I  am  entirely  of  the  same  opinion.  I  should  be  most 
unwilling  to  interfere  with  any  mercantile  usages  or  conveniences  by  the  intervention 
of  any  artificial  rule  of  law.  But  I  think  no  mercantile  convenience  can  justify  us  in 
holding  that  the  plaintiff  can  sue  upon  this  policy.  For  the  reasons  given  by  my 
Lord,  I  am  clearly  of  opinion  that  we  could  not  decide  in  favour  of  the  plaintiff  on 
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the  present  occasion  without  overruling  the  general  principle  of  the  law  of  contracts, 
that  no  one  can  sue  upon  a  contract  unless  it  was  made  by  himself  or  by  some  agent 
professing  to  act  on  his  behalf. 

Wii.i.ks,  J.  I  am  of  the  same  opinion.  To  entitle  a  person  to  sue  upon  a  contract, 
it  must  clearly  be  shewn  that  he  himself  made  it,  or  that  it  was  made  on  his  behalf 
by  an  agent  authorized  to  act  for  him  at  the  time,  or  whose  act  has  been  subsequently 
ratified  and  adopted  by  him.  The  law  obviously  requires  that  the  person  for  whom 
the  agent  professes  to  act  must  be  a  person  capable  of  being  ascertained  at  the  time. 
It  is  not  necessary  that  he  should  be  named  ;  but  there  must  be  such  a  description  of 
him  as  shall  amount  to  a  reasonable  designation  of  the  person  intended  to  be  bound 
by  the  contract.  In  the  present  case,  the  policy  was  effected  on  goods  "  to  be  valued 
and  declared  as  interest  might  appear."  No  person  was  pointed  out  at  the  time  the 
policy  was  effected  as  the  person  who  was  to  be  the  owner  of  the  goods  insured. 
Smith  was  professing  to  act  for  himself  at  the  time  of  making  the  policy.  Goods 
shipped  on  his  own  account,  or  possibly  by  him  as  agent  for  another  person,  would  be 
covered  by  tin.'  policy.  But  a  stranger  who  had  given  him  no  orders  to  effect  a  policy 
for  him  clearly  cannot  by  any  supposed  ratification  assume  the  benefit  of  the  contract. 
The  cases  of  administrators  and  of  assignees  of  bank-[772]-rupts  stand  upon  a  totally 
different  footing.  The  doctrine  of  ratification  involves  this,  that  the  act  of  ratifica- 
tion shall  have  reference  to  the  time  when  the  act  was  done  which  the  supposed 
principal  professes  to  ratify.  To  illustrate  our  opinion,  we  may  refer  to  the  case  of  an 
ordinary  policy.  In  the  ordinary  policy,  the  broker  who  effects  it  declares  that  he 
does  so  as  well  in  his  own  name  as  for  and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  same  doth,  may,  or  shall  appertain,  &c.  :  and 
the  person  who  sues  upon  it  must  be  either  the  broker  by  whom  it  is  effected  or 
the  person  on  whose  behalf  it  was  intended  to  be  effected.  No  subsequently- 
acquired  interest  will  give  a  stranger  a  right  to  sue  upon  the  policy.  The  case  of 
Powles  v.  Innes,  11  M.  &  \V.  10,  shews  the  course  which  ought  to  be  taken  where  the 
interest  of  a  third  party  intervenes.  It  was  there  held  that  a  person  who  assigns 
away  his  interest  in  a  ship  or  goods  after  effecting  a  policy  of  insurance  upon  them, 
and  before  the  loss,  cannot  sue  upon  the  policy,  except  as  a  trustee  for  the  assignee, 
in  a  case  where  the  policy  is  handed  over  to  him  upon  the  assignment,  or  there  is  an 
agreement  that  it  shall  be  kept  alive  for  his  benefit.  ■  Parke,  B.,  there  says:  "The 
plaintiff  can  only  recover  an  indemnity.  Then,  what  has  this  party  lost,  if  he  has 
sold  his  interest  in  the  ship  irrespective  of  the  policy  1  Banks's  interest  is  not  protected, 
because  she  gave  no  authority  to  effect  the  insurance.  Unless,  therefore,  there  was 
some  understanding  that  the  policy  should  be  kept  alive  for  her  benefit,  the  plaintiffs, 
suing  on  behalf  of  Page,  have  lost  nothing.  If  the  policy  had  been  handed  over  with 
the  Kill  of  sale,  or  there  had  been  an  order  to  the  brokers  to  hand  it  over,  the  case 
would  be  different  :  then  the  parties  might  sue  as  brokers  for  the  purchaser  :  but  we 
Cannot  infer  that,  no  facts  being  stated  [773]  in  the  case  to  warrant  such  an  inference." 
I  do  not  think  that,  in  deciding  as  we  are  doing,  we  shall  be  doing  any  injustice  or 
contravening  the  intention  of  the  parties.  It  is  necessary  that  underwriters  should 
know  with  whom  they  are  contracting,  f  decline  to  give  any  opinion  as  to  whether 
or  not  a  broker  employed  to  effect  insurances  for  several  persons  may  join  the  whole 
in  one  policy,  so  as  to  enable  each  of  the  persons  interested  to  maintain  an  action  in 
respect  of  his  several  interest.  It  is  not  desirable  to  discuss  a  matter  which  is  not 
now  before  the  court.  It  is  enough  to  say  that  the  defendant  in  this  action  is  sought 
to  lie  made  responsible  to  a  person  with  whom  he  has  not  contracted. 

KEATING,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absolute.  We 
have  been  very  much  pressed  by  Mr.  Brown  with  mercantile  usage  and  convenience, 
which  he  says  should  not  be  lightly  disregarded  But,  however  desirous  we  may  be 
to  give  every  reasonable  effect  to  mercantile  usage,  we  cannot  allow  it  to  contravene 

any    established    rule  of    law.      To   give   effect   to   the   alleged    usage    here,  if  any  such 
exists,  would  be.  to  hold   that  a  man  may  sue  upon  a  contract    which  was  not  made  by 
him  oi-  on  his  behalf.      This  clearly  cannot  be. 
Rule  absolute. 
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[774]     Way  v.  Hearn.     Jan.  27th,  1862. 

A.,  at  the  request  of  B.,  and  on  his  promise  that  he  would  share  any  loss  or  liability 
he  might  thereby  incur,  accepted  a  bill  at  three  months  for  the  accommodation  of 
C.  At  the  maturity  of  the  bill,  C.  being  unable  to  meet  it,  it  was  agreed  between 
the  holders  and  A.  and  C.  (without  the  knowledge  of  B.)  that  another  bill  should 
be  drawn  for  the  amount,  in  substitution  of  the  former  acceptance.  A.  having  been 
obliged  to  pay  the  second  bill,  sued  B.  on  his  indemnity  : — Held,  that  B.'s  liability 
on  his  undertaking  was  not  discharged  by  the  renewal  of  the  bill, — the  parties  not 
standing  in  the  position  of  creditor  and  principal  and  surety. 

The  first  count  of  the  declaration  stated  that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  lend  his  name  to  one  Robert  Head  on  a  bill  of 
exchange  for  1 1 01.  payable  three  months  after  the  24th  of  October,  1  859,  that  is  to 
say,  by  the  plaintiff  accepting  the  said  bill,  the  proceeds  thereof  to  be  applied  in 
discharge  of  a  certain  amount  then  payable  to  the  sheriff  of  Hampshire,  the  defendant 
undertook  and  promised  the  plaintiff  to  share  with  him  any  loss  or  liability  which  he 
the  plaintiff  might  incur  in  respect  of  such  bill ;  and  that,  although  the  plaintiff'  did 
then  lend  his  name  to  the  said  Robert  Read  on  the  said  bill,  and  then  accepted  the 
same  for  the  purpose  and  on  the  terms  aforesaid,  and  the  proceeds  of  the  said  bill 
were  applied  in  discharge  of  the  said  amount  so  payable  to  the  said  sheriff  as  afore- 
said, and  the  plaintiff  afterwards  did  incur  a  certain  loss  or  liability  in  respect  of  the 
said  bill,  by  being  compelled  to  pay  and  paying  the  amount  thereof,  that  is  to  say, 
1101.,  in  discharge  and  in  respect  of  the  same,  and  all  things  had  happened  and  been 
done  and  performed,  and  all  times  had  elapsed  which  were  necessary  to  have  happened 
and  to  have  been  clone  and  performed  and  to  have  elapsed,  to  entitle  the  plaintiff  to 
have  the  defendant  share  with  him  the  said  loss  or  liability,  and  to  be  paid  by  the 
defendant  one  moiety  of  the  said  sum  of  1101.,  and  to  maintain  this  action,  yet  the 
defendant  did  not  nor  would  share  with  the  plaintiff  the  said  loss  or  liability,  or  pay 
him  a  moiety  of  the  said  sum  of  1 101.,  or  any  part  thereof. 

There  was  also  a  count  for  money  paid  and  for  money  found  due  upon  accounts 
stated. 

The  defendant  pleaded, — first,  to  the  first  count,  [775]  that  he  did  not  undertake 
and  promise  as  therein  alleged, — secondly,  to  the  first  count,  that  the  plaintiff  did  not 
incur  a  loss  or  liability  as  in  that  count  alleged, — thirdly,  that  before  action  the 
plaintiff's  claim  was  satisfied  and  discharged  by  payment, — fourthly,  to  the  first  count, 
that  the  supposed  promise  in  that  count  mentioned  was  obtained  and  procured  from 
him  by  the  plaintiff  and  one  Robert  Read  in  collusion  with  him  by  fraud  and 
misrepresentation. 

Fifth  plea,  to  the  first  count, — "as  and  for  a  plea  on  equitable  grounds," — that 
the  defendant  made  the  supposed  promise  in  that  count  mentioned  at  the  request  of 
one  Robert  Read  and  in  consideration  that  the  said  Robert  Read,  should  draw  and 
the  plaintiff  should  accept  the  said  bill  of  exchange  in  that  count  mentioned,  payable 
three  months  after  date,  as  in  that  count  alleged,  and  not  otherwise  ;  that  the  said 
bill  of  exchange,  at  the  time  it  became  due,  was  unpaid  by  the  said  Robert  Read  and 
dishonored,  and  that  the  plaintiff,  with  notice  of  the  premises,  gave  no  notice  of  the 
dishonor  of  the  said  bill  to  the  defendant ;  that  thereupon,  to  wit,  on  the  21st  of 
January,  1860,  and  after  the  said  bill  became  due  as  aforesaid,  it  was  agreed  by  and 
between  the  plaintiff,  the  said  Robert  Read,  and  the  joint-stock  banking-company 
called  the  National  Provincial  Bank  of  England,  the  then  holders  of  the  said  bill  of 
exchange,  for  a  certain  good  and  sufficient  consideration,  without  the  defendant's 
consent  or  knowledge,  in  order  to  give  the  said  Robert  Read  time  for  the  payment  of 
the  amount  due  on  the  said  bill  of  exchange  in  the  first  count  mentioned  for  a  certain 
period,  to  wit,  until  another  bill  of  exchange  thereinafter  mentioned  should  become 
due  according  to  the  tenor  and  effect  thereof,  and  for  and  on  account  thereof,  that 
the  plaintiff  should  accept  a  certain  other  bill  of  exchange,  to  be  drawn  by  the  said 
Robert  Read  and  [776]  accepted  by  the  plaintiff,  bearing  date  the  30th  of  January, 
1860,  for  the  amount  of  the  first  mentioned  bill,  payable  a  certain  time,  to  wit,  four 
months,  after  the  date  thereof,  to  the  said  Robert  Read  or  order ;  that,  in  pursuance 
of  such  agreement,  the  said  Robert  Read,  without  the  consent  or  knowledge  of  the 
defendant,  drew  the  last-mentioned  bill  of  exchange,  and  the  plaintiff,  with  knowledge 
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of  the  premises,  accepted  the  same  in  that  behalf  for  securing  the  payment  of  the 
amount  due  upon  the  said  bill  of  exchange  in  the  first  count  of  the  declaration  men 
tioned,  and  for  and  on  account  thereof;  that  the  last-mentioned  bill  of  exchange,  so 
accepted  by  the  plaintiff' as  last  aforesaid,  was  delivered  to  and  accepted  by  the  said 
banking-company,  the  holders  of  the  bill  in  the  first  count  of  the  declaration  men- 
tioned, for  and  on  account  of  the  said  bill  in  that  count  mentioned,  and  all  moneys 
due  thereon,  on  the  terms  aforesaid  ;  and  by  reason  of  the  premises  time  was  given 
to  the  said  Robert  Read  to  pay  the  bill  in  the  first  count  of  the  declaration  mentioned 
without  the  defendant's  consent  or  knowledge  ;  that  the  defendant  did  not  at  any 
time  consent  to,  approve  of,  or  ratify  the  said  agreement  so  made  between  the  plaintiff, 
the  said  Robert  Read,  and  the  then  holders  of  the  said  bill  in  the  first  count  mentioned, 
but  was  ready  and  willing,  at  the  time  the  bill  of  exchange  in  the  first  count  of  the 
declaration  mentioned  became  due  and  payable,  to  share  with  the  plaintiff'  any  loss  or 
liability  which  the  plaintiff  might  or  should  incur  in  respect  of  the  last-mentioned  bill 
of  exchange ;  and  that,  after  the  bill  of  exchange  in  the  first  count  of  the  declaration 
mentioned  became  due  and  payable  as  aforesaid,  and  before  the  bill  of  exchange 
secondly  above  mentioned  became  due  and  payable,  the  said  Robert  Read  became 
a  bankrupt,  within  the  meaning  of  the  statutes  in  force  concerning  bankrupts,  and 
that  [777]  he  was  at  the  time  of  the  commencement  of  this  suit,  and  still  is,  an 
uncertificated  bankrupt. 

There  was  a  further  plea,  to  the  residue  of  the  declaration,  of  never  indebted. 

The  plaintiff  took  and  joined  issue  on  all  the  pleas  ;  and  he  also  demurred  to  the 
fifth  plea,  the  ground  of  demurrer  stated  in  the  margin  being, — "that  the  facts  alleged 
in  the  plea  do  not  shew  that  the  defendant  was  in  the  position  of  a  surety  who  was 
discharged  by  reason  of  tin  e  having  been  given  by  his  creditor  to  the  principal  debtor, 
and  discloses  no  answer  in  law  to  the  declaration."     Joinder. 

Holl,  in  support  of  the  demurrer  (a).  The  defendant  was  not  in  the  position  of  a 
surety  who  was  discharged  by  time  given  to  the  principal  debtor.  The  original  bill 
was  drawn  by  Read  :  the  plaintiff'  became  the  acceptor  at  the  request  of  Hearn,  the 
defendant.  As  between  the  plaintiff  and  Read  and  the  defendant,  the  relation  of 
creditor  and  principal  and  surety  never  [778]  arose.  It  appears  that  the  plaintiff 
became  surety  at  the  request  of  the  defendant.  When  Read  made  default  in  payment 
of  the  bill,  the  plaintiff  was  not  in  the  position  of  a  creditor,  as  against  Read  ;  nor 
could  he  be  until  he  paid  the  bill.  The  plaintiff,  having  thus  become  surety  for  Read, 
became  liable  to  pay  the  bill  on  Read's  default,  and  the  defendant  became  liable  to 
contribute  ;  but  the  plaintiff  would  have  no  right  of  action  against  Read,  or  claim  on 
the  defendant  for  contribution,  until  after  he  had  paid  the  bill.  As  between  the  three, 
therefore,  the  relation  of  creditor  and  principal  and  surety  never  arose.  [Willes,  J. 
It  is  enough  to  say  that  the  defendant's  promise  was  an  original  promise  to  pay  half 
what  the  plaintiff  should  become  liab'e  to  pay  on  account  of  the  bill.]  2.  Upon  tho 
dishonor  of  the  first  bill,  the  plaintiff  was  not  a  creditor  of  Read,  but  a  joint  debtor 
with  him  to  the  holders  of  the  bill,  and  therefore  could  not  give  time  to  Read.  All 
he  could  and  did  do  was,  to  consent  to  the  holders  giving  time  to  Road.  There  are 
many  cases  which  shew  that  a  creditor  may  give  time  to  the  principal  debtor  without 
prejudicing  his  right,  against  the  surety,  provided  he  expressly  reserves  such  right. 
It  is  so  laid  clown  in  Owen  v.   Soman,  1  House  of  Lords  Cases,  997.     [Williams,  .1. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 
"  1.  That  the  fifth  plea  does  not  shew  that  the  defendant  was  in  the  position  of  a 

surety  who  was  discharged  by  time  having  been  given  by  his  creditor  to  the  principal 

debtor  : 

"2.  That,  at  the  time  when  the  first   bill    was   renewed,  the   plaintiff  was  a  debtor 

upon  such  bill  to  the  holder  thereof,  anil  had  no  right  of  action  or  claim  against   Read, 

and  that  he  was  nut  a  creditor  giving,  but  a  debtor  obtaining,  time : 

"  •">.  That,  in  equity,  tho  plaintiff  and  the  defendant  were  in  the  position  of  joint  - 
Bureties  for  the  said  Robert  Read:  that  both  therefore  were  equally  bound  to 
ascertain  and  see  to  the  payment  of  the  bill,  and  that  the  defendant,  having  neglected 
so  to  do,  cannot  now  discharge  himself  from  contribution,  by  shewing  thai  he  had  no 
notice  of  the  dishonor  thereof,  or  the  plaintiffs  consent  to  the  renewal  thereof: 

"•4.   That   it  does  not  appear  by  the  said    plea  that  the  defendant   has  been  delayed 
or  prejudiced  by  any  act  of  the  plaintiff." 
C.  P.  XX.— 52* 
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So  thought  Lord  Cranworth  ;  but  Lord  Truro  thought  otherwise.]  Lord  St.  Leonards, 
in  Wyke  v.  Rogers,  1  De  Gex,  M'N.,  &  G.  408,  says  that  "all  the  cases  prove  that, 
where  an  instrument  is  taken  which  might  otherwise  operate  as  a  discharge  of  the 
surety,  there  will  be  no  discharge  if  the  remedies  against  the  sureties  are  preserved." 
In  Byles  on  Bills,  7th  edit.,  217,  it  is  said  :  "It  has  been  repeatedly  held,  and  is  now 
well  established,  that  a  discharge  by  the  creditor  to  the  principal  debtor  will  not 
discharge  the  surety,  if  there  be  an  agreement  between  the  creditor  and  the  principal 
that  the  surety  shall  not  [779]  be  thereby  discharged,  albeit  the  surety  himself  is  no 
party  to  the  stipulation  ;  and  the  surety's  remedy  over  against  the  principal  is  intact, 
whether  the  surety  be  or  be  not  a  party."  The  authorities  referred  to  in  support  of 
that  position  are,  Bwrke's  case,  6  Ves.  809,  n.,  Boultbee  v.  Stubbs,  IS  Ves.  20,  Ex  parte 
Glendinning,  Buck,  B.  C.  517,  Ex  parte  Carstairs,  Buck,  B.  C.  560,  Harrison  v.  CourtavM, 

3  B.  &  Ad.  36,  Nichols  v.  Norris,  3  B.  &  Ad.  41,  n.,  Gowper  v.  Smith,  4  M.  &  W.  519, 
Smith  v.  Winter,  4  M.  &   \V.  454,  North  v.   Wakefield,  13  Q.  B.  536,  Owen  v.  Homan, 

4  House  of  Lords  Cases,  997,  and  Kearsley  v.  Cole,  16  M.  &  W.  128.  And  see  Davies 
v.  Stainbank,  6  De  Gex,  M'N.  &  G.  679,  cited  in  Pooley  v.  Harradine,  7  Ellis  &  B. 
437-440.  The  right  of  suing  the  surety  being  reserved  by  the  agreement,  no  fraud 
is  committed,  the  surety  having  his  right  over  against  the  principal.  [Williams,  J. 
If  the  position  of  the  surety  is  deteriorated,  it  is  difficult  to  understand  why  the 
reservation  of  the  creditor's  right  as  against  him  should  prevent  his  being  discharged 
by  time  being  given  to  the  principal  debtor.]  The  arrangement  for  the  renewal  of 
the  bill  could  not  prejudice  or  release  the  defendant.  No  time  was  actually  given  by 
the  plaintiff  to  Read.  He  was  in  the  position  of  a  person  himself  obtaining  time  from 
the  creditor.  3.  If  the  defendant  is  to  be  treated  as  a  surety,  he  and  the  plaintiff  are 
in  equity  in  the  position  of  joint-sureties.  It  was  the  defendant's  duty  to  provide  a 
moiety  of  the  amount  of  the  bill,  on  Read's  failure  to  pay  it.  Having  made  default, 
he  cannot  complain  of  his  co-surety  having  consented  to  postpone  the  day  of  payment. 
In  fhtnit  v.  She,  Holt,  N.  P.  C.  399,  it  was  held  that,  though  time  given  to  the  principal 
will,  under  certain  circumstances,  exonerate  a  surety,  yet  time  given  to  a  surety 
without  the  privity  of  his  co-surety,  will  not,  upon  his  paying  [780]  the  debt,  affect 
his  right  of  action  for  contribution  against  such  co-surety.  [Williams,  J.  Is  this  a 
case  of  co-suretyship'?]     In  equity,  it  is  submitted,  it  is. 

Cooke,  contra  (a).  Substantially,  the  fifth  plea  is  a  good  answer  to  the  first  count 
of  the  declaration.  The  defendant  made  the  promise  stated  in  the  first  count  solely 
as  surety  for  Read  :  and  by  time  given  to  Read  without  his  privity  and  consent,  the 
defendant  was  damnified,  and  consequently  discharged  from  his  suretyship.  [Erie,  C.  J. 
Way  does  not  give,  he  obtains  time.]  He  goes  behind  the  back  of  Hearn,  and  con- 
sents that  time  shall  be  given  to  Read,  the  principal  debtor,  for  payment  of  the  bill. 
Hearn's  position  is  thus  materially  altered.  His  liability  was  as  surety  for  Read,  not 
on  an  original  promise.  It  is  not  contended  that  time  given  to  Read  would  have  the 
effect  [781]  of  discharging  either  Way  or  Hearn  at  law;  but  in  equity  it  has.  In 
(riTimniiih  v.  M'Clcland,  30  Law  J.,  Q,,  B.  15,  it  was  held  that,  if  one  maker  of  a 
promissory  note  signs  as  surety  only  for  the  other,  and  the  payee  has  notice  of  this 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were  as 
follows  :  — 

"  1.  That  the  fifth  plea  is  a  good  answer  to  the  cause  of  action  in  the  first  count 
of  the  declaration  : 

"  2.  That  the  defendant  made  the  promise  in  the  first  count  as  surety  for  and  at 
the  request  and  for  the  sole  benefit  of  one  Robert  Read  as  the  intended  principal 
debtor,  and  not  otherwise  ;  that  the  defendant  was  to  incur  liability  only  in  case  Read, 
the  principal  debtor,  failed  to  duly  pay  the  amount  of  the  bill  of  exchange  mentioned 
in  the  declaration,  and  not  otherwise ;  and  that,  after  such  bill  became  due,  the  defen- 
dant was  discharged  from  his  promise  to  the  plaintiff  by  time  having  been  given  to 
Read,  tbe  principal  debtor,  and  by  an  agreement  having  been  made  between  Read, 
the  plaintiff,  and  the  then  holder  of  the  said  bill,  without  the  knowledge  or  consent 
of  the  defendant,  whereby  an  alteration  in  Read's  liability  took  place,  and  time  was 
given  to  Read  for  the  payment  of  the  amount  of  the  said  bill,  and  whereby  the 
defendant's  remedies  against  Read  were  suspended: 

"  3.  That  the  defendant's  promise  in  the  declaration  was  discharged  by  the 
plaintiff's  act." 
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when  he  takes  the  note  as  security  foi   money  advanced  to  the  principal,  be  cannot 

give  time  to  the  principal  without  the  consent  of  the  surety:  if  he  does,  the  surety 
is  discharged  in  equity,  although  the  payee  has  never  agreed  to  treat  him  otherwise 

than  as  a  principal  party  liable  upon  the  note,  for,  an  equity  arises  from  the  relation 
of  principal  and  surety  and  notice  thereof  to  the  payee;  and,  if  the  surety  is  sued 
upon  the  note  after  such  time  given,  he  may  set  up  the  defence  by  way  of  plea  on 
equitable  grounds.  If,  therefore,  llearn  had  been  a  surety  on  the  bill  itself,  the 
agreement  between  the  banking-company  and  the  principal  debtor  would  clearly  have 
discharged  him.  Way  knew  that  llearn  was  surety  for  the  principal  debtor,  and 
therefore  Way  would  have  stood  in  the  same  position  as  the  creditors,  if  Hearn  had 
been  a  party  to  the  bill.  Hearn  consented  to  guarantee  or  indemnify  Way  against, 
a  moiety  of  the  loss,  in  the  event  of  the  dishonor  by  Read  of  a  three  months'  bill. 
If  on  the  happening  of  that  event,  Hearn  had  been  called  upon  to  contribute,  he  might 
have  sued  Read.  Way,  however,  behind  his  back,  enters  into  an  arrangement  whereby 
Ilearn's  hands  are  tied  for  four  months  longer.  His  position,  therefore,  is  materially 
and  prejudicially  altered.  If  Way  had  not  been  party  to  the  arrangement  for  renewing 
the  bill,  he  would  have  been  discharged.  Ilearn's  liability  to  him  would  then  have 
ceased.  [Willes,  J.  Hearn's  liability  accrued  directly  upon  the  dishonor  of  the 
first  bill.] 

Holl,  in  reply,  was  stopped  by  the  court. 

[782]  Ekle,  C.  J.  It  is  a  well-recognized  rule  of  law,  that,  if  two  persons  arc 
sureties  for  the  performance  of  an  act  by  a  third  on  a  given  day,  and  time  is  given 
by  one  without  the  consent  of  the  other,  the  latter  is  discharged.  It  is  contended  on 
tlic  part  of  the  defendant  that  the  facts  stated  in  the  fifth  plea  bring  this  case  within 
that  rule.  It  seems  to  me,  however,  that  the  facts  stated  distinctly  negative  that 
relation  between  these  |  arties.  Head  being  in  want  of  money,  Hearn  asks  Way  to 
be  party  to  a  bill  at  three  months  for  the  purpose  of  raising  it,  agreeing  to  share  with 
him  any  loss  or  liability  he  might  incur  in  the  transaction.  A  bill  is  accordingly 
drawn  at  that  date  for  1101.  by  Head  upon  Way,  which  Way  accepts  upon  the  faith 
of  Hearne's  promise.  The  bill  is  not  met  at  maturity  by  Read,  and  is  in  the  hands 
of  the  National  Provincial  Bank  of  England.  The  plaintiff,  Way,  might  have  incurred 
loss,  and  llearn  would  have  been  bound  to  recoup  him  as  to  a  moiety,  if  the  bank  had 
pressed  for  immediate  payment.  But  they  give  time  to  Bead  and  to  \\  ay,  without 
any  communication  with  Hearn  :  and  the  question  is  whether  this  was  a  giving  time 
to  the  principal  debtor  without  the  consent  of  the  surety,  so  as  to  discharge  the  latter. 
So  tar  from  this  arrangement  operating  to  the  prejudice  of  Hearn,  it  was  manifestly 
for  his  beuclit  ;  for,  it  gave  Read  a  chance  of  meeting  the  claim,  and  so  exonerating 
both  Way  and  llearn  from  responsibility  in  respect  of  it.  At  all  events,  I  am  of 
opinion  that  the  obtaining  of  time  by  Way  for  himself  and  Read  for  the  benefit  of 
Ilcarnc,  does  not  bring  the  case  within  the  category  on  which  the  defendant  rests  his 
defence. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 

[783]    Wilson  v.  Hollings.    Jan.  21st,  1862. 

Tin'  court  set  aside  a  judgment  signed  against  a  married  woman  (sued  as  a  feme  sole), 
but  without  costs,  there  being  sonic  doubt  upon  the  affidavits  whether  she  had  not, 
when  she  contracted  the  debt  with  the  plaintiff,  held  herself  out  as  being  unmarried. 

Finlason  moved  for  a  rule  to  set  aside  the  judgment  and  all  subsequent  proceedings 
in  this  cause,  with  costs,  OH  the  ground  that  the  defendant,  to  the  know  ledge  of  the 
plaintiff,  was  a  married  woman  at  the  time  of  the  issuing  of  the  writ.  A  summons 
for  the  same  purpose  was  heard  before  Byles,  J.,  at  (  hambers,  but  he  declined  to  make 
any  order,  referring  the  matter  to  the  court,  with  a  stay  of  proceedings  In  the  mean 
time.  The  affidavits  upon  "Inch  the  motion  was  founded,  those  oi  the  defendant 
herself  and  of  two  other  persons,  alleged  that  she  was  the  lawful  wife  of  one  Charles 
Hollings,  who  was  living  (in  India),  and  that  she  had  never  represented  herself  at  any 

time  to  be  other  than  a  married  woman  ;  and  one  of  the  deponents  swore  that   he  had 

informed  the  plaintiffs  agent   before  the  goods  in  respect  of  which  the  action  was 

brought  had   been   supplied,   that   she  was  a   married   woman,  and   possessed   separate 
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property  derived  under  the  will  of  lier  first  husband.  He  submitted  that  it  was 
irregular  to  issue  a  writ  against  a  married  woman, — citing  Roberta  v.  Audit  ws, 
2  W.  Bl.  720,  3  Wils.  124,  and  Tidd's  Practice,  9th  edit.  p.  194.  [Erie,  C.  J.  The 
attorney  could  not  know  by  instinct  whether  the  party  were  married  or  single.]  The 
fact  being  so,  the  writ  is  irregular,  whether  the  attorney  knew  it  or  not.  Knowledge 
can  only  be  material  in  respect  of  costs.  [Erie,  C.  J.  If  the  fact  be  that  the  defendant 
is  a  married  woman,  it  is  clear  that  she  should  have  relief.  I  think  the  justice  of  the 
case  will  be  answered  if  the  proceedings  are  stayed  without  costs.  If  the  defendant 
is  a  married  woman,  the  plaintiff  cannot  recover  against  her.  The  affidavits  shew  a 
strong  prima  facie  case  of  knowledge.] 

[784]  Sykes  shewed  cause  in  the  first  instance,  upon  an  affidavit  of  the  plaintiff's 
son,  who  swore  that,  in  the  course  of  the  several  interviews  he  had  had  with  the 
defendant,  she  spoke  of  the  income  she  derived  under  her  "  deceased  husband's  will," 
and  that  she  never  said  anything  to  induce  him  to  believe  that  she  had  a  husband 
living.  In  Partridge  v.  Clarke,  5  T.  K.  194,  the  court  refused  to  discharge  a  married 
woman  from  arrest,  on  common  bail,  where  it  appeared  that  she  had  obtained  credit 
pretending  that  she  was  single.  In  Laden  v.  Justice,  1  Bingh.  344,  8  J.  B.  Moore,  346, 
this  court  refused  in  an  action  against  a  feme  covert,  upon  a  summary  application,  to 
cancel  the  bail-bond,  on  the  defendant's  filing  a  common  appearance,  where  much  of 
the  debt  sued  for  was  contracted  before  the  defendant  disclosed  her  coverture,  where 
she  had  acted  with  duplicity,  and  at  the  time  of  the  application  was  residing  out  of 
the  jurisdiction  of  the  court.  Parke,  J.,  there  said:  "This  is  an  application  to  the 
discretion  of  the  court,  and  we  must  decide  on  all  the  circumstances  of  such  a  case  as 
it  appears  before  the  court.  In  the  present,  we  think  the  defendant  ought  to  be  left 
to  plead  her  coverture.  The  case  of  Be  Gaillon  v.  L'Aigle,  1  Bos.  &  P.  8,  was  much 
stronger  than  the  present :  there,  the  husband  had  given  his  wife  a  power  of  attorney 
to  transact  his  business,  and  himself  went  abroad.  But  the  court  said  they  would 
not  discharge  the  defendant,  though  the  plaintiff  was  acquainted  with  the  fact  of  her 
coverture:  and,  upon  reference  to  Waters  v.  Smith,  6  T.  R.  451,  it  appears  the  court 
said  in  that  case  that,  where  a  married  woman  imposed  upon  a  trader,  and  contracted 
on  her  own  credit,  they  would  not  relieve  her  in  a  summary  way.  In  Pritchett  v.  Cross, 
2  H.  Bl.  17,  Gould,  J.,  seemed  to  disapprove  of  the  summary  proceeding  by  motion, 
and  of  taking  the  fact  of  coverture  from  the  defendant's  affidavit,  [785]  and  mentioned 
the  case  of  Mrs.  Baddeley, — Hatchett  v.  Baddeley,  2  W.  Bl.  1079, — where  the  court 
were  not  satisfied  with  an  affidavit,  but  put  her  to  plead  her  coverture  ;  and  he  said 
that  he  had  always  understood  that  such  was  the  course  both  in  the  Queen's  Bench 
and  Common  Pleas.  In  Burfield  v.  The  Duchess  De  Pieime,  2  N.  B.  380,  the  defendant 
had  never  represented  herself  as  a  single  woman  :  and  Heath,  J.,  said,  'In  Deerly  v. 
The  Duchess  of  Mazarine,  2  Salk.  646,  where  a  verdict  was  found  against  the  duchess, 
the  court  refused  to  relieve  her,  though  her  coverture  was  clearly  proved  :  and,  if 
there  be  any  case  in  modern  times  more  recognized  than  another,  it  is  that  case.'  We 
ought  not  to  interfere  in  favour  of  the  present  defendant."  If  this  be  the  proper  mode 
of  deciding  such  a  question,  the  plea  of  coverture  is  useless. 

Finlason,  in  support  of  his  rule.  If  the  plaintiff  knew  of  the  coverture  when  the 
writ  was  issued,  the  defendant  is  clearly  entitled  to  have  it  set  aside.  If  it  could  be 
shewn  that  the  defendant  had  made  any  representation  to  induce  the  plaintiff  to  believe 
that  she  was  unmarried,  she  would  not  be  entitled  to  costs.  In  Slater  v.  Mills,  7  Bing. 
606,  5  M.  &  P.  603,  the  defendant,  a  married  woman,  was  arrested  upon  a  bill  of 
exchange  which  she  had  given  for  the  education  of  children  by  a  former  husband.  The 
plaintiff  having  been  apprised  of  the  second  marriage,  the  court  discharged  the  defen- 
dant upon  a  summary  application,  although  she  had  given  out  that  she  had  property 
of  her  own,  and  that  the  bill  would  be  duly  paid.  Tindal,  C.  J.,  in  giving  judgment, 
said  :  "  In  this  case  the  fact  of  coverture  is  placed  beyond  dispute  :  and,  if  the  parties 
went  to  trial  on  the  plea  of  coverture,  there  could  be  no  doubt  of  the  result,  so  that 
all  the  inter-[786]-mediate  expense  of  pleading  would  be  thrown  away.  '1  he  marriage 
having  been  known  to  the  drawer  of  the  bill,  the  defendant  is  entitled  to  apply  to  the 
court  for  her  discharge:  but,  as  she  induced  the  party  to  receive  the  bill  by  [mis-] 
representations  as  to  her  means  of  payment,  the  rule  must  be  absolute  without  costs." 

Erle,  C.  J.  It  is  extremely  inconvenient  at  all  times  to  discuss  contested  facts 
upon  affidavit.  But,  upon  all  the  affidavits  here,  I  cannot  avoid  arriving  at  the  con- 
clusion that  the  judgment  is  irregular,  and  should  be  set  aside.     Although  I  am  of 
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opinion  upon  the  affidavits  that  the  defendant  is  a  married  woman,  there  is  enough 
of  peculiarity  about  the  transaction  to  induce  me,  while  I  interpose  to  save  the 
defendant  from  further  useless  litigation,  to  say  that  the  judgment  should  be  set  aside 
and  the  proceedings  stayed  without  costs. 

The  rest  of  the  court  concurring, 

Rule  absolute  accordingly. 

[787]  In  the  Matter  of  the  Complaint  of  Joseph  Baxendale  and  Otiirrs, 
carrying  on  business  under  the  flrm  of  plckford  &  co.,  against  the 
Bristol  and  Exeter  Railway  Company.     Jan.  13th,  1862. 

A  railway  company  permitted  a  carrier  (who  also  acted  as  superintendent  of  their  goods 
traffic)  to  hold  himself  out  as  their  agent  for  the  receipt  of  goods  to  be  carried  on 
their  line,  and  his  office  as  the  receiving-office  of  the  company ;  and  goods  were 
received  by  him  at  that  place  without  requiring  the  senders  to  sign  conditions 
which  the  company  required  all  other  carriers  who  brought  goods  to  their  stations 
to  sign  : — Held,  an  undue  preference,  and  the  subject  of  an  injunction  under  the 
17  &  18  Vict.  c.  31. 

Bovill,  Q.  C,  in  Trinity  Term  last,  on  behalf  of  Messrs.  Baxendale,  obtained  a  rule 
calling  upon  the  Bristol  and  Exeter  Railway  Company  to  shew  cause  why  a  writ  of 
injunction  should  not  issue  against  them  pursuant  to  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  injoining  the  said  company  to  desist  from  giving 
undue  or  unreasonable  preference  to  persons  delivering  goods  to  the  said  railway 
company  at  Bristol,  to  be  carried  by  the  said  railway  company  on  their  railway,  and 
from  subjecting  the  complainants  to  undue  or  unreasonable  prejudice  or  disadvantage 
in  respect  of  goods  delivered  by  them  to  the  said  company  to  be  carried  by  them  on 
their  said  railway  ;  and  injoining  the  said  company  to  receive  from  the  complainants 
at  Bristol  goods  to  be  carried  on  the  said  company's  railway  without  requiring  them 
to  sign  the  conditions  referred  to  in  the  said  affidavits,  unless  they  require  other  persons 
to  sign  such  conditions ;  and  restraining  the  said  company  from  subjecting  the  said 
complainants  in  their  trade  of  carriers  from  Bristol  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever  in  respect  of  the  matters  referred 
to  in  the  said  affidavits,  or  some  of  them  ;  and  why  the  said  railway  company  should  not 
pay  the  costs  of  and  occasioned  by  the  application. 

The  motion  was  founded  upon  the  affidavits  of  Joseph  Marston,  the  agent  of  the 
complainants  at  Bristol,  of  ( leoige  .'ones,  porter  to  Messrs.  Culverwell  &  Co.,  of  Bristol, 
Manchester-warehousemen,  of  .John  [788]  Jones,  porter  to  Messrs.  Linton,  Francis,  & 
Co.,  of  Bristol,  Manchester-warehousemen,  and  of  Arthur  Williams,  porter  to  Messrs. 
Waterman  &  Co.,  of  Bristol,  wholesale  boot  and  shoe-manufacturers. 

The  affidavit  of  .Joseph  Marston  stated  that  the  complainants  were  in  the  habit  of 
carrying  large  quantities  of  goods  for  their  customers  from  Bristol  to  Exeter  and  other 
places  on  the  Bristol  and  Exeter  railway,  delivering  them  for  that  purpose  to  the  said 
company  at  their  railway  station  at  Bristol  ;  and  that  the  Bristol  and  Exeter  Railway 
Company  refused  to  carry  goods  from  Bristol  to  Exeter  and  other  places  as  aforesaid 
for  the  complainants,  unless  the  complainants  would  sign  or  cause  to  be  signed  a 
printed  paper  called  a  " forward ing-note,"  which  purported  to  be  a  request  to  the 
company  to  "receive  for  transit,  as  per  address  and  particulars  on  this  note,  the 
under-mentioned  goods,  on  the  conditions  stated  on  the  other  Bide."  These  conditions 
were  as  follows  : — 

"The  Bristol  and  Exeter  Kailway  Company  give  public  notice, — First,  that  they 
will  not  be  answerable  for  any  article  conveyed  upon  their  railway,  unless  it  be 
entered  and  signed  for  as  received  by  them,  nor  will  they  be  responsible  for  the  Loss 
of  or  injury  to  any  article  or  articles  or  property  of  the  descriptions  following,  thai  is 
to  say,  g  Id  or  silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold  or  silver  in 
a  manufactured  or  unmanufactured  stall',  or  any  precious  stones,  jewellery,  watches, 
clocks,  or  time-pieces  of  any  description,  trinkets,  bills,  notes  of  the  governor  and 
company  of  the  Banks  of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other 

bank  in  Great  Britain  or  Ireland,  or  of  any  foreign  country,  orders,  uolcs,  or  securities 
for  payment  of  money,  English  or  foreign,  stamps,  maps,  writings,  title  deeds,  paintings, 
engravings,  pictures,  gold  or  silver  plate  or  plated  [789]  articles,  glass,  china,  silks  in  a 
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manufactured  or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up 
with  other  materials,  furs,  or  lace,  or  any  of  them,  contained  in  any  parcel  or  package 
which  shall  have  been  delivered  either  to  be  carried  for  hire  or  to  accompany  the 
person  of  any  passenger  on  their  railway,  when  the  value  of  such  article  or  articles  or 
property  aforesaid  contained  in  such  parcel  or  package  shall  exceed  the  sum  of  101. 

"Secondly,  that  they  will  not  carry  or  allow  to  be  carried  upon  their  railway  for 
any  person,  unless  by  special  agreement,  any  aqua  fortis,  oil  of  vitriol,  gun-powder, 
lucifer-matches,  or  any  other  goods  which  in  their  judgment  may  be  of  a  dangerous 
nature  ;  and,  if  any  person  send  by  the  railway  any  such  goods,  without  distinctly 
marking  their  nature  on  the  outside  of  the  package  containing  the  same,  or  otherwise 
giving  notice  in  writing  to  the  book-keeper  or  other  servant  of  the  company  with  whom 
the  same  are  left,  at  the  time  of  so  sending,  he  will  be  liable,  by  act  of  parliament,  to 
a  penalty  of  101.,  which  will  be  strictly  enforced,  as  will  also  the  amount  of  damage 
sustained  on  any  other  goods  by  means  of  the  aforesaid  dangerous  articles. 

"  Thirdly,  that  they  will  not,  until  further  notice,  undertake  to  carry  upon  their 
railway  for  any  person,  unless  by  special  agreement,  any  boiler,  cylinder,  bob,  or  single 
piece  of  machinery,  or  single  piece  of  timber  or  stone,  or  other  single  article,  the  weight 
of  which  shall  exceed  four  tons. 

"Fourthly,  that  they  will  not  be  answerable  for  the  loss  of  or  for  damage  to  any 
goods  arising  from  fire,  civil  commotion,  tempest,  or  the  act  of  God  :  nor  for  loss, 
detention,  or  damage  of  wrappers,  boxes,  or  returned  empties  of  any  description, 
nor  for  any  goods  put  into  returned  wrappers,  boxes,  or  empties ;  nor  for  any  goods 
left  until  called  for  or  to  order,  or  left  or  ware-[790]-housed  for  the  convenience 
of  the  parties  to  whom  they  are  consigned  ;  nor  for  the  loss,  detention,  or  damage 
of  any  package  insufficiently  or  improperly  packed,  marked,  directed,  or  described, 
or  containing  a  variety  of  articles  liable  by  breaking  to  damage  each  other;  nor 
for  leakage  arising  from  bad  casks  or  cooperage,  nor  for  damage  to  cast-iron  work, 
furniture,  or  other  goods  of  light  construction.  And  they  give  notice  that  no  claim 
for  damage  will  be  allowed,  unless  made  within  three  days  after  the  delivery  of 
the  goods,  nor  for  loss  unless  made  within  three  days  of  the  time  that  they  should 
be  delivered. 

"  Fifthly,  that  no  credit  can  be  allowed,  excepting  by  special  arrangement,  but  all 
goods  must  be  paid  for  either  previously  to  or  at  the  time  of  delivery  ;  and,  if  payment 
be  refused,  any  charge  for  re-delivery  must  be  also  defrayed,  in  addition  thereto.  If 
goods  are  refused  to  be  received  by  the  consignee,  for  any  cause  whatever,  they  will  be 
carried  back  and  re-delivered  to  the  consignor  thereof,  who  will  be  required  to  pay  the 
charge  for  such  back-carriage  and  re-delivery. 

"  Sixthly,  that  all  goods,  from  whomsoever  received,  or  to  whomsoever  belonging, 
shall  be  subject  to  a  general  lien,  not  only  for  the  carriage  of  those  particular  goods, 
but  also  for  any  general  balance  that  may  be  due  by  the  owners  or  by  the  public  carriers 
of  such  goods  to  the  said  company  ;  and  that  if  in  fourteen  days  after  notice  shall  have 
been  given  that  such  goods  are  detained  for  any  claim  of  the  company,  and  the  money 
due  be  not  paid,*  the  goods  will,  at  the  discretion  of  the  company,  be  sold  by  auction 
to  defray  the  company's  claims,  and  all  expenses  incurred  thereon.  But  fish,  fruit, 
and  all  other  perishable  articles  will  be  disposed  of  at  the  discretion  of  the  company 
immediately  after  giving  the  above  notice,  and  without  awaiting  the  expiration  of  the 
above  period  of  fourteen  days. 

[791]  "Seventhly,  that  all  goods  addressed  to  places  within  the  limits  of  the 
company's  local  regulations  for  delivery  of  goods  from  the  different  stations  on  the 
railway,  respecting  which  no  directions  to  the  contrary  shall  have  been  received,  will 
be  delivered  by  the  company  at  those  places. 

"  Eighthly,  that  the  delivery  of  goods  will  be  considered  to  be  complete,  and  the 
responsibilities  of  the  company  will  be  considered  to  terminate,  when  the  goods  shall 
be  unloaded  out  of  the  waggon,  van,  cart,  or  truck,  and  placed  at  the  door  of  the 
consignee ;  and  that  the  cellering  or  warehousing  of  them  will  be  at  the  owner's  risk 
and  expense ;  as  also  the  removal  of  goods  from  the  sender's  premises  into  the  agent's 
cart  or  waggon. 

"  Ninthly,  that  they  will  not  under  any  circumstances  be  liable  for  loss  of  market 
or  other  claim  arising  from  delay  or  detention  of  any  train,  whether  in  starting,  or  at 

*  Sic. 
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any  of  the  stations,  or  in  the  course  of  the  journey.  The  company  do  not  undertake 
fco  send  goods  by  any  particular  train,  if  there  be  an  insufficient  number  of  trucks 
at  t lie  station,  or  the  trucks  cannot  be  conveniently  used  for  the  purpose,  notwith- 
standing t lie  goods  may  have  been  taken  to  the  station  before  the  time  appointed  by 
the  company. 

"Tenthly,  that  all  goods  addressed  to  consignees  resident  beyond  the  limits  of  the 
company's  local  regulations  for  delivery  of  goods  from  the  different  stations  on  the 
railway,  and  respecting  which  no  directions  to  the  contrary  shall  have  been  received 
previous  to  arrival  at  the  station,  will  be  forwarded  to  their  destination  by  public 
earner  or  otherwise  as  opportunity  may  offer ;  or  they  will,  at  the  discretion  of  the 
company  by  whom  they  may  have  been  received,  be  suffered  to  remain  on  the 
company's  premises,  or  be  placed  in  shed  or  warehouse,  if  there  be  convenience  for 
receiving  [792]  the  same,  pending  communication  with  the  consignees,  at  the  risk  of 
the  owners,  as  referred  to  in  clause  No.  4.  But  that  the  charges  of  such  earlier  will 
be  added  to  those  of  the  company,  and  the  delivery  of  the  goods  by  the  company  will 
be  considered  as  complete,  and  the  responsibility  of  the  company  will  be  considered 
to  have  ceased,  when  such  carriers  shall  have  received  the  goods  for  further  conveyance. 
And  the  company  hereby  give  notice  that  any  money  which  may  be  received  by  them 
as  payments  for  the  conveyance  of  goods  by  other  carriers  beyond  their  said  limits,  will 
be  so  received  only  for  the  convenience  of  the  consignors,  for  the  purpose  of  being  paid 
to  such  other  carriers,  and  will  not  be  received  as  a  charge  made  by  the  company  upon 
the  goods  in  the  capacity  of  carriers  beyond  the  extent  of  their  own  railway  :  and  the 
company  hereby  further  give  notice  that  they  will  not  be  responsible  for  any  loss, 
damage,  or  detention  that  may  happen  to  goods  so  sent  by  them,  if  such  loss,  damage, 
or  detention  occur  beyond  their  said  limits. 

"Eleventhly,  and  in  respect  of  all  goods  suffered  to  remain  upon  the  company's 
premises,  or  placed  in  shed  or  warehouse,  or  not  removed  from  the  company's  waggons, 
whether  so  remaining  by  direction  of  the  consignor  or  consignee,  or  while  awaiting 
an  opportunity  of  further  transmission,  or  until  the  consignee  can  receive  the  same, — 
the  company  hereby  give  notice  that  such  goods  will,  after  forty-eight  hours  from 
their  arrival  (except  bricks,  ashes,  coal,  or  coke,  and  such-like  mileage  goods,  which 
are  to  be  chargeable  from  twenty-four  hours  after  their  arrival),  be  subject  to  a 
charge  of  4s.  per  diem  for  demurrage,  Sundays  not  included.  Goods  will  be  ware- 
housed at  a  reasonable  rate,  at  owner's  risk  ;  the  goods,  nevertheless,  being  so  held 
by  the  company  at  the  risk  as  aforesaid  of  the  consignors,  consignees,  or  owners 
thereof. 

[793]  "  Twelfthly,  that  the  company  will  not  carry  acids  in  carboys,  baskets  (light), 
boilers  (iron),  castings  (light),  chains,  furniture,  glass  (plate),  glass  (stained),  gun- 
powder, hats,  iron  (wrought  and  castings),  jewellery,  joiners'  work,  lace,  lucifer-matehes, 
machinery,  money,  musical  instruments,  naphtha  in  carboys,  organs,  pictures,  picture- 
frames,  prints  or  engravings,  statuary,  straw  (manufactured),  sulphuric-acid,  teazels, 
toys,  turpentine  in  carboys,  upholstery,  vitriol  in  carboys,  goods  (light),  except  upon 
a  special  agreement,  and  at  the  risk  of  the  owners. 

"Thirteenthly,  that  the  above  conditions  apply  to  all  goods  received  by  the  above- 
named  company  at  all  or  any  of  their  offices  or  warehouses,  wherever  situated  ;  and, 
as  to  all  goods  intrusted  to  them,  they  will  only  agree  to  carry  them  subject  to  the 
above  conditions  and  to  all  other  the  rules  and  regulations  of  the  said  company. 

"  Foiirteenthly,  that  the  company  will  not  undertake,  excepting  by  special  agree- 
ment, to  convey  any  less  number  at  one  time  than  three  beasts,  ten  calves,  fifteen  pigs, 
or  twenty  sheep  to  any  Bristol  and  Exeter  station  ;  and  not  less  than  three  calves,  six 
pigs,   or   ten   sheep  to  any  Great    Western    or   Smith    Devon    station;  nor  will    they 

convey  cattle,  pigs,  or  si p  in  any  number  for  a  less  distance  than  seventeen  miles 

on  their  railway,  except  hy  special  agreement.  And  they  hereby  give  public  notice 
th.it  they  will  not  lie  responsible  for  any  Loss,  accident,  or  injury  in  reaped  of  any 
animal  conveyed  upon  their  railway. 

"  Fifteent  lily,   Goods  conveyed   at    special   or  mileage    rates    must    be    loaded   and 

unloaded  by  the  owners  or  their  agents,  and  the  company  will  not  be  responsible  for 

any   risk    of   stowage,   loss,   Or  damage,    however  caused,    nor    for   discrepancy    in    the 

delivery  as  to  either  quantity,  number,  or  "eight,  nor  for  the  condition  [794]  of 
articles  so  carried,  nor  for  detention  or  delay  in  the  conveying  or  delivery  of  them, 

however  caused. 
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"  Sixteenthly,  that  they  will  not  consent  to  carry  any  goods,  unless  at  the  time  of 
their  being  delivered  at  either  of  their  stations  for  conveyance  a  declaration  or 
receiving-note  be  presented  to  the  company's  clerk  or  officer  of  the  station,  setting 
forth  the  goods  to  be  carried,  according  to  their  correct  denomination,  their  weights 
and  number,  and  the  address  of  the  party  to  whom  the  same  are  to  be  delivered. 
And,  if  any  goods  shall  be  untruly  or  incorrectly  declared  or  described  in  any  such 
declaration  or  receiving-note,  so  as  to  affect  the  rate  to  be  charged  for  the  carriage 
thereof,  the  company  will  not  be  responsible  for  any  loss  or  damage  to  such  goods." 

The  affidavit  then  went  on  to  state,  that  the  deponent  on  behalf  of  the  com- 
plainants objected  to  sign  such  papers  ;  but  that,  as  the  defendants  refused  to  receive 
or  forward  the  complainants'  goods  unless  the  complainants  or  their  servants  signed 
the  said  papers,  the  deponent,  on  behalf  of  the  complainants,  and  in  order  to  prevent 
the  stoppage  of  their  trade,  had  been  compelled  to  sign  them  or  allow  the  complainants' 
porters  to  sign  them  or  their  behalf  ;  and  that  the  deponent  was  informed  and  believed 
that  the  compare  did  not  require  persons  who  delivered  their  goods  at  the  company's 
receiving-offices  at  Bristol  to  sign  the  said  conditions,  or  any  other  conditions, — the 
company's  object  being  to  induce  persons  to  deliver  their  goods  at  the  company's 
receiving-offices  instead  of  at  their  railway-station,  in  order  to  get  the  profit  of  the 
cartage  from  such  receiving-offices  to  their  said  station,  and  that  there  is  a  considerable 
piotit  to  the  complainants  in  the  cartage  of  goods  to  the  said  station. 

The  affidavits  of  George  Jones,  John  Jones,  and  Arthur  Williams  stated  that  the 
deponents  had  been  [795]  in  the  habit  of  delivering  goods  at  the  receiving-offices  of 
the  Bristol  and  Exeter  Hallway  Company  situate  in  High  Street,  Bristol,  for  the 
purpose  of  being  carried  to  various  places  on  the  Bristol  and  Exeter  railway,  and  had 
never  been  required  to  sign  any  paper  containing  the  conditions  referred  to  in 
Marston's  affidavit,  or  any  other  conditions. 

The  affidavits  riled  in  answer  to  the  application  consisted  of  those  of  Henry  Dykes, 
the  traffic  superintendent,  William  Harwood,  the  secretary,  and  John  Barry  Marwood, 
the  chief  accountant  of  the  Bristol  and  Exeter  Railway  Company,  and  of  James 
Cresswell  Wall,  described  as  a  common  carrier,  and  John  Goodland,  a  clerk  in  his 
employ.  The  three  former  denied  in  general  terms  that  any  preference  or  advantage 
was  given  by  the  company  to  any  person  over  Messrs.  Baxendale,  that  the  company 
were  not  in  any  way  interested  in  nor  had  they  any  control  over  the  office  in  High 
Street,  Bristol,  kept  by  Wall,  and  described  as  "  the  receiving-offices  of  the  Bristol  and 
Exeter  Railway  Company,"  but  treated  Wall  as  the  "  sender  "  of  all  goods  coming  to 
the  railway  from  that  office  ;  and  that  the  complainants,  when  bringing  goods  to  the 
railway  for  carriage  on  the  line,  were  not  required  to  sign  any  conditions  or  to  conform 
to  any  regulations  which  were  not  enforced  against  all  other  persons  bringing  goods 
there. 

Wall's  affidavit  was  to  the  following  effect : — I  carry  on  the  business  of  a  common 
carrier  for  hire  in,  amongst  other  places,  the  city  of  Bristol,  and  in  connection  with 
my  so  carrying  on  such  business,  I  have  an  establishment  in  High  Street,  in  the  city 
of  Bristol,  known  as  "The  Universal  Goods  and  Parcel  Office  and  City  Cloak  Room." 
A  portion  of  my  business  is,  to  receive  at  such  establishment  goods  and  parcels 
intended  for  transmission  by  the  Great  Western,  the  [796]  Midland,  and  the  Bristol 
and  Exeter  railways,  and  for  shipment,  and  to  cart  the  goods  and  parcels  so  received 
to  railway  stations  or  to  the  ship's  side.  I  seek  and  obtain  a  profit  by  the  callage  of 
the  goods  so  received  and  intended  for  transmission  by  railway  or  for  shipment.  The 
sums  received  by  me  for  the  cartage  of  any  goods  intended  for  transmission  to  any 
station  on  the  railway  or  branch  railways  of  the  defendants,  are  paid  entirely  by  the 
owners  of  such  goods,  and  not  in  any  way  directly  or  indirectly  by  the  defendants. 
The  defendants,  in  respect  of  any  goods  carried  from  and  to  any  station  on  their 
railway  or  branches,  make  a  railway  charge  from  station  to  station  which  does  not 
include  any  sum  for  cartage  to  or  from  such  stations.  The  defendants  do  not  in  any 
way  participate  in  the  moneys  so  received  by  me  for  cartage ;  and,  in  respect  of  all 
goods  carted  by  me  to  the  Bristol  station  of  the  defendants'  railway,  I  am  required  to 
send  a  forwarding  note  or  special  contract  precisely  similar  in  all  respects  to  that 
required  from  the  complainants ;  and  damages  and  losses  are  settled  between  the 
company  and  me  upon  the  footing  of  the  conditions  of  the  said  forwarding-uote.  For 
the  convenience  of  the  public,  and  in  order  to  protect  them  from  excessive  charges  by 
carriers  for-  the  cartage  of  goods  to  and  from  the  railway  stations,  it  is  the  practice 
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of  railway  companies  to  arrange  with  parties  to  cart  goods  to  and  from  railway 
stations  at  moderate  charges,  not  exceeding  certain  fixed  rates,  and  to  allow  the 
parties  so  arranging  to  describe  themselves  as  agents,  and  their  establishments  as 
receiving-offices  of  such  companies.  I  have  heard  and  believe  that  the  London  and 
North  Western  and  the  Midland  railway  companies  adopt  this  practice,  and  having 
entered  into  some  such  arrangement  with  the  complainants,  allow  them  to  describe 
themselves  as  agents,  [797]  and  their  establishments  as  receiving-houses,  of  such 
companies.  The  defendants  adopt  this  practice,  and  have  made  an  arrangement 
with  me,  under  which  I  agree  not  to  charge  for  the  cartage  of  goods  to  or  from  the 
defendants'  stations  at  (among  other  places)  Bristol,  more  than  moderate  charges,  not 
exceeding  certain  fixed  rates  ;  and  the  defendant*  allow  me  to  describe  myself  as  agent,  and 
mi/  establishments,  including  the  one  in  High  Street,  Bristol,  as  receiving-houses  of  the  defen- 
dants; and  I  do  so  describe  myself  and  some  of  my  establishments.  The  defendants 
have  not  anything  whatever  to  do  with  my  establishment  in  High  Street,  either  as  to 
expense,  management,  or  in  any  manner  whatsoever. 

This  was  confirmed  by  the  affidavit  of  John  Goodland. 

The  rule  having  been  enlarged,  further  affidavits  were  filed  on  both  sides.  On 
behalf  of  the  complainants,  John  Marston,  a  clerk  in  their  employ  at  Bristol,  deposed 
that  he  had  been  in  their  employ  as  their  sole  agent  at  Bristol  for  five  years;  that, 
during  the  whole  of  such  time,  communications  coming  from  the  goods  department  of 
the  Bristol  and  Exeter  Railway  Company  in  respect  of  the  complainants'  business  had 
been  made  by  James  Cresswell  Wall,  who  acted  as  sole  agent  and  manager  of  the 
company  for  their  goods  traffic  at  Bristol  and  at  all  the  other  stations  upon  the  line, 
and  all  letters  written  to  the  deponent  on  behalf  of  the  company  in  relation  to  the 
goods  traffic  had  always  been  signed  by  Wall  or  by  a  clerk  or  servant  in  his  employ 
on  behalf  of  the  said  company;  that,  in  communicating  as  agent  of  the  complainants 
with  the  company,  the  deponent  had  never  known  or  communicated  with  any  other 
person  as  manager  of  the  goods  traffic  on  their  line  than  Wall,  and,  whenever  he  had 
made  verbal  complaints  to  or  inquiries  of  either  Mr.  Dykes,  [798]  who  he  believed  was 
the  superintendent  of  the  passenger  traffic  only  upon  the  line,  Mr  Harwood,  the 
secretary,  Mr.  Marwood,  the  chief  accountant,  or  any  other  official  of  the  company,  in 
respect  of  goods  traffic,  he  had  generally  been  referred  to  Wall,  who  thereupon  acted 
on  behalf  of  the  company  :  and  that  the  deponent  had  been  informed  and  believed 
that  Wall  employs  and  pays  all  the  clerks  and  porters  in  the  goods  department  of  the 
Bristol  and  Exeter  Railway  Company,  and  that  the  control  and  management  of  the 
said  department  was  left  solely  to  Wall  at  Bristol  and  at  all  other  stations  on  the  line, 
and  that  he  alone  makes  all  arrangements  for  the  receiving  and  forwarding  goods. 

The  statements  contained  in  the  last-mentioned  affidavit  were  corroborated  by 
William  Garton,  a  carrier  at  Bristol,  John  Parsons,  a  timber-merchant,  aird  others: 
arrd  they  were  not  controverted  by  the  counter-affidavits. 

Kinglake,  Serjt.,  and  Montague  Smith,  Q.  C,  now  shewed  cause.  The  affidavits  in 
answer-  to  this  application  shew  distinctly  that  all  goods  received  by  the  company  to 
be  carried  on  their  line  are  received  subject  to  the  same  conditions  as  those  exacted 
from  the  complainants.  The  only  question  therefore  remaining  is,  whether-  the 
receiving-house  of  Wall  is  the  office  of  the  company.  This  is  distinctly  denied  by  t In; 
affidavit  of  Wall,  and  that  of  his  clerk,  Goodland.  What  gives  rise  to  the  ambiguity 
is,  that  Wall  acts  for  the  company  in  the  capacity  of  superintendent  of  the  goods 
traffic,  as  well  as  being  an  independent  carrier.  But  his  duties  and  liabilities  in  each 
character  are  totally  distinct.  [Erie,  C.  J.  Suppose  goods  were  burnt  whilst  at  the 
receiving-office  of  Wall,  against  whom  would  the  remedy  of  the  owner'  be  ']  If  against, 
the  [799]  company,  Wall  would  be  bound  to  indemnify  them.  [  Keating,  .1.  Do  your 
affidavits  shew  that  the  company  derive  no  pecuniary  advantage  from  allowing  Wall 
to  hold  himself  out  as  their  agent  ami  traffic  manager?]     Not  indistinct  terms:  but 

there  is  enough  upon   the  affidavits   to  shew  that    the  company  do   not    participate    in 

the  profits  derived  from  the  cartage  from  the  receiving-office  in  High  street  to  the 

railwav-stal  ion. 

Bovill,  <v*.  ('.,  and  ('    Pollock,  in  support  ot    the  rule.      It   is  sworn,  and  not  denied, 

that  Wall  is  held  out  as  the  agent,  and  bis  office  a    the  receiving-office,  of  the  company, 

and  that  he  employs  and   pays  all   the  clerks  and   porters  c leoted  with  the  goods 

department  at  all  the  stations  on  the  line.     No  explanation  being  given  of  this,  as 

between  the  public  and  the  company,  the  office  in  High  Street  must  be  assumed  to  bu 
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their  office,  or  at  all  events  they  are  estopped  from  saying  that  it  is  not.  At  this 
office,  then,  the  company  receive  goods  to  be  carried  on  their  lines  without  requiring 
the  consignors  to  sign  the  conditions  which  they  impose  upon  the  complainants.  A 
delivery  at  the  receiving-office  of  the  company  is  a  delivery  to  the  company.  A  clear- 
case  of  undue  preference,  it  is  submitted,  is  therefore  made  out,  and  the  rule  must  be 
made  absolute. 

Erlr,  C.  J.  I  am  of  opinion  that  the  complainants  are  entitled  to  have  their  rule 
made  absolute.  The  contest  between  the  parties  was  one  of  fact,  viz.  whether  Wall 
was  the  agent  of  the  company  for  receiving  and  forwarding  goods  on  their  line, — 
whether  persons  delivering  goods  at  his  office  or  receiving-house  for  that  purpose  had 
the  security  of  the  company's  liability  or  only  that  of  Wall.  It  is  clear  to  all  of  us 
that,  if  Wall  [800]  was  authorized  by  the  company  to  hold  himself  out  as  their  agent, 
as  between  the  consignors  of  the  goods  and  the  company,  the  goods  are  received  by 
the  company.  The  passage  in  Wall's  affidavit,  in  which  he  says  "the  defendants 
allow  me  to  describe  myself  as  agent  and  my  establishments,  including  the  one  in 
High  Street,  Bristol,  as  receiving-houses  of  the  defendants,"  compels  me  to  come  to 
the  conclusion  that  the  company  are  liable.  The  question  is  whether  Wall  was  a 
carrier  distinct  from  the  company,  or  really  their  agent  for  receiving  and  forwarding 
their  traffic.  Reading  that  passage,  it  seems  to  me  that  Wall's  office  is,  as  to  third 
persons,  to  all  intents  and  purposes  the  office  of  the  company,  and  that  the  effect  of 
the  arrangement  was  to  give  Wall  an  advantage  over  Messrs.  Baxendale  as  to  the 
carriage  of  goods  which  the  law  does  not  warrant  On  that  ground,  I  think  the  rule 
must  be  made  absolute. 

The  rest  of  the  court  concurring, 

Rule  absolute,  with  costs. 


[801]     Dawson  ».  Harris  and  Another.     Jan.  21st,  1862. 

[S.  C.  31  L.  J.  C.  P.  168  ;  5  L.  T.  680 ;  10  W.  R.  230.  Followed,  Jones  v.  Williams, 
1873,  L.  R.  8  Q.  B.  283.  Referred  to,  Metropolitan  Asylwn  District  v.  Hill,  1882, 
47  L.  T.  33.] 

In  an  action  for  the  wrongful  dismissal  of  a  clerk,  with  a  count  for  wages,  the  plaintiff 
obtained  a  verdict  on  the  first  count,  and,  no  claim  being  urged  on  the  second 
count,  the  verdict  on  that  was  entered  for  the  defendants.  A  rule  for  a  new  trial 
was  afterwards  granted,  "the  plaintiff's  costs  of  and  occasioned  by  the  trial  already 
had,  and  of  and  occasioned  by  this  application,  to  abidt  th>  evi  nt  of  this  cause."  On 
the  second  trial  the  defendants  obtained  a  verdict  on  the  first  count,  and  the  plaintiff 
(who  had  then  discovered  that  there  had  been  a  mistake  in  the  calculation  of  the 
wages  due  to  him  at  the  time  of  the  dismissal)  had  a  verdict  on  the  second  count, 
for  41.  19s.  : — Held  that,  the  event  contemplated  by  the  rule  being  the  event  in 
respect  of  which  the  contest  took  place  upon  the  first  trial,  the  plaintiff  was  not 
entitled  to  the  costs  mentioned  in  the  rule. 

This  was  an  action  against  the  defendants  for  the  wrongful  dismissal  of  the  plaintiff, 
a  clerk  in  their  employ.  Besides  a  count  for  the  alleged  wrongful  dismissal,  there 
was  a  count  for  monev  due  to  the  plaintiff  for  wages. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  Trinity 
Term,  1859,  when  a  verdict  was  found  for  the  plaintiff,  with  1421.  18s.  4d.  damages, 
on  the  count  for  the  wrongful  dismissal,  no  claim  being  insisted  upon  on  the  second 
count,  on  which  therefore  a  verdict  was  entered  for  the  defendants. 

In  Michaelmas  Term,  1859,  the  defendants  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  verdict  found  for  him  should  not  be  set  aside  and  a  new  trial 
had,  on  the  grounds  of  misdirection,  surprise,  that  the  verdict  was  against  the  weight 
of  evidence,  and  for  excessive  damages.  This  rule  was  in  the  course  of  the  same  term 
made  absolute,  "the  plaintiff's  costs  of  and  occasioned  by  the  said  trial  already  had, 
and  of  and  occasioned  by  this  application  to  the  court,  to  abide  the  event  of  this  cause." 

The  cause  was  tried  again  at  the  sittings  after  last  Trinity  Term,  when  a  verdict 
was  found  for  the  defendants  on  the  first  issue,  and  for  the  plaintiff  on  the  second 
for  41.  19s.,  it  having  been  discovered  upon  a  closer  investigation  of  the  accounts  that 
the  defendants  were  indebted  to  him  in  that  amount  for  wages. 
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Iii  Michaelmas  Term  last,  the  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  surprise.  [802]  This  rule  came  on  for  argument  on  the  20th  of  November 
last,  and  time  was  taken  to  consider;  but,  the  court  being  equally  divided,  the  rule 
dropped.      The  verdict  consequently  stood  for  the  plaintiff  for  41.  19s. 

Griffits,  for  the  plaintiff,  now  moved  that  (he  master  might  be  directed  to  tax  and 
allow  to  the  plaintiff  his  costs  of  the  first  trial.  The  11th  section  of  the  13  &  14 
Vict.  e.  Gl  (a),  has  no  application  here:  the  plaintiff  is  entitled  to  these  costs  under 
thi'  words  of  the  rule,— the  event  of  the  cause  on  the  second  occasion  being  in  his 
favour.  This  may  be  likened  to  the  ease  of  a  reference,  where  the  costs  are  made  to 
abide  the  event  of  the  award,  as  in  Wigens  v.  Cook,  ante,  vol.  vi.,  p.  7*4,  and  Jones  v. 
Jones,  ante,  vol.  vii.,  p.  832. 

ERLE,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  any  costs.  The 
declaration  consisted  of  a  special  count  for  the  wrongful  dismissal  of  the  plaintiff  and 
a  general  count  for  work  and  labour.  On  the  [803]  first  trial,  no  claim  was  made  on 
the  general  count  for  work  and  labour,  and  on  that  there  was  a  verdict  for  the  defen- 
dants. But,  upon  the  count  for  the  alleged  wrongful  dismissal,  there  was  a  verdict 
for  the  plaintiff,  with  1401.  damages.  In  Michaelmas  Term  1859,  the  defendants 
obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of  misdirection,  surprise,  that  the 
verdict  was  against  the  weight  of  the  evidence,  and  that  the  damages  were  excessive. 
That  rule  was  made  absolute,  and  it  was  ordered  that  the  plaintiff's  costs  of  and 
occasioned  by  the  trial  already  had,  and  of  and  occasioned  by  that  application  to  the 
court,  should  abide  the  event  of  the  cause.  Now,  the  obvious  meaning  of  those  words, 
is,  the  event  in  respect  of  which  the  contest  took  place  at  the  trial  and  upon  the 
argument  of  the  rule,  and  in  respect  of  that  which  it  was  then  supposed  would  be  in 
contest  upon  the  second  trial.  Upon  that  bargain  the  parties  go  down  again,  and  the 
event  so  far  as  regards  the  matter  which  was  before  in  contest  is  against  the  plaintiff. 
But  upon  the  second  trial  the  plaintiff  had  found  out  that,  upon  a  more  accurate 
investigation  of  the  accounts,  a  sum  of  41.  IDs.  was  due  to  him  for  salary,  and  for  this 
he  obtained  a  verdict,  the  verdict  being  for  the  defendants  upon  the  substance  of  the 
case,  viz.  the  count  for  the  alleged  wrongful  dismissal.  The  event,  therefore,  of  the 
second  trial  was  different  from  that  of  the  first.  It  is  true,  the  plaintiff  gets  a  verdict 
mi  the  second  occasion  :  but  that  was  not  the  event  contemplated  by  the  rule.  I  am, 
therefore,  disposed  to  leave  the  rights  of  the  parties  where  the  law  has  placed  them. 

WlLL]  wis,  -I.  I  am  entirely  of  the  same  opinion.  The  spirit  and  meaning  of  the 
rule  was  that,  if  it  should  turn  out  that  the  rule  ought  not  to  have  been  granted,  the 
plaintiff. should  have  the  costs  of  the  first  [804]  trial  and  of  the  argument;  but  that, 
if  the  event  of  the  second  trial  justified  the  rule,  he  should  not.  The  result  of  the 
second  trial  shews  that  the  rule  was  justified,  and  consequently  the  plaintiff  cannot 
have  the  costs  of  the  first  trial 

The  rest  of  the  court  concurring, 

Rule  refused. 

End  of  Hilary  Term. 

(-0  W'hirli  enacts,  "that,  if  in  any  action  commenced  after  the  passing  of  this  act 
in  any  of  llcr  Majesty's  courts  of  record,  in  covenant,  debt,  detinue,  or  assumpsit, 
not  being  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a 
sum  not  exceeding  201.,  or  if  in  any  action  commenced  after  the  passing  of  this  act  in 
any  of  Her  Majesty's  superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being 
an  action  for  malicious  prosecution,  or  for   libel,  or  for  slander,  or   for  criminal  COnver 

sat  ion,  or  for  seduction,  the  plaint  ill' shall  recover  a  sun I  6XC ling  51.,  the  plaintiff 

shall    have    judgment     to    recover   such    sum    only    and    no    costs,    except    in    the    eases 


hereinafter  provided  [s.  12 
19  &  20  Vict.  c.  108,  s.  19 


Hid  except   in  the  ease  of   a   judgment   by  default   |but    see 
and  it  shall  not  be  necessary  to  enter  any  suggestion  mi 

tin'  record  to  deprive  such  plaintiff  of  co  I  -. ■  shall  such  plaint  ill'  l nt  it  led  to  costs 

by  rea  on  ol  any  privilege  as  attorney  or  officer  of  such  court  or  otherwise." 
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[805]  Cases  Akgued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Vacation,  in  the  Twenty-Fifth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  at  these  sittings,  were, — Williams,  J., 
YVilles,  J.,  Byles,  J.,  and  Keating,  J. 

Oakeley  v.  Mohammed  Maseeh  Ooddeen.     Feb.  6th,  1862. 

A  plaintiff  is  entitled  to  the  same  time  for  proceeding  to  trial  after  a  rule  made  absolute 
for  a  new  trial,  as  he  had  for  proceeding  to  trial  originally. — Consequently,  where 
a  rule  had  been  made  absolute  for  a  new  trial,  and  the  plaintiff  had  gone  down  to 
try  at  the  sittings  after  Michaelmas  Term,  but  the  jury,  being  unable  to  agree,  were 
discharged  from  giving  a  verdict, — Held  that  it  was  not  competent  to  the  defendant 
to  take  down  the  record  for  trial  by  proviso  at  the  sittings  after  Hilary  Term  ;  the 
plaintiff  not  being  in  default. 

Inderwick,  on  the  last  day  of  last  Hilary  Term,  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  defendant  should  not  be  at  liberty  to  give  notice  for 
the  trial  of  this  cause  at  the  sittings  after  term. 

The  affidavits  upon  which  the  motion  was  founded  stated  that  the  action  was  tried 
before  the  Lord  Chief  Justice  at  the  sittings  at  Guildhall  after  Michaelmas  Term,  1859, 
when  a  verdict  on  the  material  issues  was  [806]  found  for  the  defendant,  leave  being 
reserved  to  the  plaintiff  to  move  to  alter  the  verdict  or  for  a  new  trial :  that  a  rule  was 
accordingly  moved  for  and  made  absolute  for  a  new  trial :  that  the  plaintiff  did  not 
proceed  to  trial,  and  on  the  6th  of  June,  1860,  the  defendant  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  he  should  not  proceed  to  the  new  trial  at  the 
sittings  after  Trinity  Term,  1860,  which  rule  was  opposed  by  the  plaintiff,  and 
discharged,  the  court  being  of  opinion  that  they  could  not  compel  a  plaintiff  to  proceed 
to  a  new  trial  any  faster  than  a  plaintiff'  was  capable  of  being  made  to  proceed  to  the 
first  trial  of  an  original  action  :  that,  on  the  30th  of  Jul}',  1860,  the  plaintiff  (for  delay, 
as  was  surmised)  obtained  an  order  for  a  commission  to  examine  witnesses  at  Calcutta, 
and  for  a  stay  of  the  proceedings  until  the  first  day  of  Easter  Term,  1861  ;  but  the 
order  was  not  drawn  up  until  the  2nd  of  November,  1860,  and  the  commission  was 
not  sent  out  to  Calcutta  until  the  3rd  of  December,  i860 :  that,  after  the  first  day 
of  Easter  Term,  1861,  the  commission  not  having  been  returned,  the  plaintiff  applied 
by  summons  to  have  the  time  for  its  return  enlarged,  but  his  application  was  refused, 
and  thereupon  the  defendant's  attorney  on  the  30th  of  April,  1861,  gave  the  plaintiff's 
attorney  a  twenty  days'  notice  to  proceed  to  trial,  whereupon  the  plaintiff's  attorneys 
on  the  same  day  served  a  cross-notice  of  trial  :  that  the  cause  was  in  the  paper  for 
trial  on  the  4th  of  July,  1861,  but,  a  sufficient  number  of  special  jurymen  not  being 
in  attendance,  and  the  plaintiff's  counsel  declining  to  pay  a  tales,  and  the  defendant's 
counsel  abstaining  from  doing  so  in  the  belief  that  an  offer  of  compromise  which  had 
been  made  would  be  accepted,  the  trial  went  oft'  for  want  of  a  jury  :  that,  the  offer  of 
compromise  not  having  been  accepted,  the  cause  came  on  for  trial  before  Byles,  .1., 
[807]  at  the  sittings  after  Michaelmas  Term  last,  when  the  jury  were  discharged 
without  being  able  to  agree  upon  a  verdict :  that  the  defendant  was  re-called  to  India 
by  his  master,  the  King  of  Oude,  in  September  or  October,  1859,  and  has  now  been 
kept  in  this  country  for  upwards  of  two  years  since  his  said  re-call,  for  the  purpose  of 
finishing  this  litigation,  and  his  position  and  prospects  in  India  have  been  seriously 
damaged  by  the  delay  in  his  return  to  that  country,  and  his  means  have  been 
exhausted  by  the  heavy  legal  expenses  he  has  had  to  bear  in  defending  himself  in  this 
action,  so  that  any  further  delay  will  amount  to  an  absolute  denial  of  justice  to  the 
defendant:  that  the  defendant  is  a  Mahometan,  and  a  moulvie,  which  latter  title  or 
distinction  is  indicative  of  a  man  learned  in  the  law  and  precepts  of  Mahomet,  and 
requires  fr^m  its  possessor  a  stricter  observance  of  the  ceremonial  of  the  Mahometan 
religion  than  is  expected  from  an  ordinary  individual  professing  that  religion  ;  and 
that  he  could  not  return  to  India  and  be  received  into  the  society  of  his  co-religionists 
and  equals  there,  without  first  performing  a  pilgrimage  to  Mecca, — bis  long  residence 
in  a  Christian  country  rendering  such  a  proceeding  absolutely  necessary,  and  without 
which  he  would  be  geuerallv  avoided  by  all  the  devout  believers  in  Mahomet :  and 
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that  the  pilgrimage  to  Mecca  ran  only  lie  performed  at  one  period  uf  the  year,  viz. 
about  the  end  of  the  month  of  June,  and  therefore,  in  order  that  the  defendant  might 
perform  such  pilgrimage,  it  would  be  necessary  for  him  to  leave  England  not  later 
than  the  month  of  May  next. 

He  referred  to  a  case  of  Hwnvpage  v.  Rowley,  4  T.  R.  767,  where,  upon  a  suggestion 
that  the  plaintiff  wished  to  delay  the  trial,  (xibbs  moved  that  the  defendant  might  be 
at  liberty  to  carry  the  record  down  to  trial  at  the  next  assizes,  observing  that,  by  the 
eom-[808]-mon  law  the  defendant  could  not  carry  it  down  by  proviso ;  and  the  court, 
thinking  the  application  reasonable,  granted  a  rule  absolute  in  the  first  instance,  saying 
that  the  plaintiff  would  not  be  damnified  by  it,  for  that,  if  he  chose  to  take  the  record 
down  himself,  the  costs  of  this  application  must  be  paid  by  the  defendant.  [Willes,  J., 
referred  to  the  notes  to  the  case  of  De7inis  v.  Dennis,  2  Wms.  Saund.  335.] 

Erle,  C.  J.     Upon  the  authority  of  the  case  of  Hum/page  v.  Rowley,  4  T.  K.  767, 

1  think  the  rule  may  be  granted,  and  may  be  absolute  in  the  first  instance,  notice 
being  given  to  the  plaintiff'  that  he  may  apply  on  the  first  day  of  the  sittings  in  banco 
after  Term  to  rescind  it,  if  he  shall  be  so  advised. 

The  rest  of  the  court  concurring, 
Kule  absolute  (a). 

Macnamara  now  moved  to  rescind  theabove  rule.  The  case  of  Hum/page  v.  Rowley 
is  no  authority  here.  That  was  an  issue  out  of  Chancery,  where  the  order  directs  the 
time  and  place  of  trial :  Seton  on  Decrees,  [809]  2nd  edit.  509.  Besides,  in  an  issue 
out  of  Chancery,  both  parties  are  actors.  This,  however,  is  the  case  of  an  action 
brought  in  the  ordinary  way,  the  conduct  of  which,  under  certain  well-known  restric- 
tions, is  allowed  by  law  to  the  plaintiff.     In  Banks's  case,  2  Salk.  652,  6  Mod.  245, 

2  Ld.  Raym.  10S2,  it  is  laid  down  that,  in  civil  actions,  the  defendant  shall  never 
carry  down  a  cause  by  proviso,  till  there  be  a  laches  in  the  plaintiff',  except  in  causes 
where  the  defendant  is  an  actor.  The  case  of  Ihimpage  v.  Rowley, — the  report  of 
which  is  short  and  unsatisfactory, — came  under  the  consideration  of  this  court  in  The 
Staffordshirt  and  Worcestershire  Canal  Company  v.  The  Trent  ami  Mer«i/  Cmul  ('oiujhou/, 
5  Taunt.  577,  1  Marsh.  2  IS,  where  it  was  held  that,  after  a  new  trial  granted,  the 
defendant  cannot  carry  the  cause  down  to  trial  by  proviso  until  after  the  plaintiff'  has 
made  default  at  an  assize  subsequent  to  the  motion.  Gibbs,  C.  J.,  there  says  :  "The 
rule  is  established,  that  the  defendant  cannot  carry  a  cause  to  trial  by  proviso  till  there 
has  been  a  default  of  the  plaintiff'.  The  only  case  that  comes  near  this  is  Hwmpage  v. 
Rowley :  but  that  was  a  peculiar  case,  on  an  issue  out  of  Chancery.  That  was  not, 
strictly  speaking,  a  carrying  down  of  the  record  by  proviso:  it  was  a  special  order, 
and  only  proves  that,  where  the  plaintiff'  hangs  back  from  carrying  down  a  cause  out 
of  Chancery,  which  ought  to  be  carried  on,  the  court  will  permit  the  defendant  himself 
to  carry  down  the  record  If  this  were  an  authority  for  the  use  of  trial  by  proviso,  it 
would  extend  much  too  far :  it  would  go  to  all  cases.  Certainly,  there  can  be  no 
judgment  as  in  a  case  of  a  nonsuit  in  this  cause:  but  the  defendant  is  mil  without 
remedy  ;  he  may  take  down  the  cause  by  proviso,  but  ho  cannot  do  that  until  after 
the  plaintiff'  has  made  default."  The  plaintiff  has  been  guilty  of  no  default  here.  He 
may  be  if  he  neglects  to  go  to  [810]  trial  at  the  next  sittings  :  but  he  has  the  same 
time  for  proceeding  to  trial  after  a  rule  made  absolute  for  a  new  trial  as  he  had  in  the 
first,  instance.  And  this  equally  applies  to  the  case  of  a  trial  before  the  sheriff': 
Harrison  v.  Sutton,  12  M.  &  W.  -'507.  There  is  no  reason  why  the  ordinary  rule  of 
practice  should  be  departed  from  in  this  case.  The  only  effect  of  this  application  can 
bo  to  give  the  defendant's  counsel  an  additional  topic  of  prejudice  to  the  jury. 

Inderwick  shewed  cause.     Et  cannot  lie  doubted  that  the  court  had  power  to  pro- 

(a)  The  rule  was  drawn  up  as  follows:  "Upon  reading,  Ac.  it  is  ordered  (hat 
the  defendant  lie  at  liberty  to  carry  in  the  nisi  prius  record,  and  to  enter  the  same 
for  trial,  and  give  notice  of  trial  in  this  cause  to  the  plaintiff  for  the  sittings  after  this 

Tern i     the  plaintiff'  to  be  at  liberty vertheless,  to  apply  to  t his  court  at  the  sittings 

in  banc  iii  be  li'ilde Thursday  next,  the  6th  day  of  February,  to  rescind  this  rule, 

if  he  shall  think  lit:  And  it  is  further  ordered  that,  in  the  event  nt  the  plaintiffs 
giving  notice  of  trial  and  proceeding  to  the  trial  of  tin's  cause  at  I  lie  said  sittings,  the 
defendant's  costs  of  and  occasioned  by  this  application  to  the  court  shall  not  be  costs 
in  the  cause  against  the  said  plaintiff." 
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nounce  the  rule  it  did  ;  otherwise  the  defendant  never  can  take  the  cause  down  to 
trial  by  proviso  in  the  ordinary  way  :  Phillips  v.  Dance,  9  B.  &  C.  70!),  4  M.  &  K.  584. 
[Willes,  J.  There  will  be  a  default  if  the  plaintiff  does  not  proceed  to  try  at  the  now 
sittings.]  Hwmpage  v.  Rowley  was  followed  by  this  court  in  Bassett  v.  Osborne,  5  J.  B. 
Moore,  473(a).  [Byles,  J.  There  was  no  default  in  Phillips  v.  Danee.]  The  circum- 
stance of  the  record  being  an  issue  out  of  Chancery  does  not  preclude  an  application 
to  the  judge  at  nisi  prius  to  put  off  the  trial:  Buxton  v.  Lawlon,  4  Camp.  163. 
[Williams,  J.  You  are  in  effect  asking  us  to  take  from  the  plaintiff  the  control  of  the 
cause  and  give  it  to  the  defendant.]  The  defendant  merely  asks  for  a  special  order 
to  prevent  the  delay  and  expense  he  will  necessarily  incur  by  having  this  action  hanging 
over  him  for  an  indefinite  period. 

Williams,  J.  I  think  this  rule  to  rescind  the  former  rule,  which  was  issued 
improvidently,  should  be  made  absolute.  It  is  clear  that  there  has  been  no  [811] 
default  on  the  part  of  the  plaintiff:  and,  that  being  so,  it  is  an  established  rule  of 
practice  that  the  defendant  has  no  power  to  take  down  the  record  for  trial  by  proviso, 
and  consequently  the  order  sought  for  by  the  defendant  here  could  not  be  made  with- 
out a  manifest  violation  of  that  established  rule.  This  matter  was  mooted  as  early  as 
the  reign  of  Charles  the  Second,  in  a  case  of  Dermis  v.  Dennis,  2  Saund.  335,  where, 
the  defendant  in  error  having  taken  down  the  record  of  nisi  prius  and  proceeded  to 
trial  at  the  first  assizes  after  issue  joined,  it  was  moved  "  that  the  postea  should  not 
be  recorded,  but  that  there  should  be  a  new  trial :  "  and  for  matter  in  law  it  was  urged 
"that  the  defendant  had  proceeded  to  trial  before  his  time;  for,  it  being  the  first 
assizes  after  issue  joined,  the  plaintiff  had  liberty  to  proceed  to  trial  or  not  at  his 
election,  and  before  he  had  made  default  the  defendant  could  not  have  a  trial  by 
proviso."  To  this  Serjt.  Williams  adds  a  note  :  "But  this  was  not  a  trial  by  proviso," 
&c.  "  Nor,  as  it  seems,  was  a  trial  by  proviso  necessary  in  this  case ;  because  it  is 
holden  that,  on  an  issue  of  fact  in  a  writ  of  error,  the  defendant  may  carry  down  the 
cause  to  trial  without  a  rule  for  trying  it  by  proviso,''  &c.  "It  is  however  true  that, 
where  the  defendant  proceeds  to  trial  by  proviso,  he  cannot  do  so  until  the  plaintiff 
has  been  guilty  of  laches  or  default  in  not  proceeding  to  trial  when  by  the  course  and 
practice  of  the  court  he  ought  to  have  done."  The  cases  of  The  Staffordshire  and 
Worcestershire  Canal  Company  v.  The  Trend  and  Mersey  Canal  Company  and  Phillips  v. 
Dance  are  also  referred  to.  It  is  clear,  therefore,  that  that  is  the  rule  ;  and  it  ought 
not  to  be  violated.  And  it  is  not  mere  matter  of  practice,  but  of  principle.  The 
plaintiff  is  dominus  litis,  and  has  a  right  until  he  is  guilty  of  some  default  to  have  the 
uncontrolled  government  and  dominion  over  the  cause.  It  is  [812]  sought  here  to 
change  the  position  of  the  parties  in  this  respect.     It  cannot  be  done. 

WlLLES,  J.  I  am  of  the  same  opinion  :  and  I  may  add  that  the  116th  section  of 
the  Common  Law  Procedure  Act,  1852,  recognizes  the  rule  as  stated  by  my  Brother 
Williams;  for,  it  enacts  that  "nothing  herein  contained  shall  affect  the  right  of  a 
defendant  to  take  down  a  cause  for  trial,  after  default  by  the  plaintiff  to  proceed  to  trial 
according  to  the  amrsi  and  />raiiice  of  the  court.'  That  is  an  express  legislative  recognition 
of  the  existing  law.  As  to  the  power  of  the  court  to  allow  the  defendant  to  give 
notice  of  trial  and  to  carry  the  record  down  for  trial  where  by  the  practice  of  the 
court  he  cannot  do  so  by  proviso,  I  have  yet  to  learn  that  such  a  power  exists.  In 
the  case  of  The  Queen  v.  Hanks,  there  could  be  no  default,  and  consequently  no  trial 
by  proviso.  There,  Sir  Joseph  Banks  was  indicted  at  the  quarter  sessions  in  Berks, 
and  the  indictment  was  moved  to  the  Queen's  Bench  by  the  prosecutor,  and  both 
prosecutor  and  defendant  made  up  the  record,  took  out  process,  and  carried  down  the 
cause  to  trial  at  the  assizes  ;  and  the  defendant  put  in  his  record  first,  tried  it,  and 
was  acquitted.  The  prosecutor  moved  for  and  obtained  a  new  trial :  and,  in  giving 
judgment,  the  court  say:  "In  civil  actions  the  defendant  shall  never  carry  down  a 
cause  by  proviso,  till  there  be  a  laches  in  the  plaintiff,  except  in  causes  where  the 
defendant  is  as,  a  plaintiff,  as,  in  replevin,  prohibition,  quare  impedit  (against  the  patron 
only),  which  are  to  have  return,  consultation,  and  the  writ  to  the  bishop.  There  can 
be  no  trial  by  proviso  in  a  cause  of  the  Crown,  because  there  can  be  no  default  nor 
laches,  nor  can  the  Crown  be  compelled  to  try  any  cause  by  nisi  prius,"  &c  It  is 
clear,  therefore,  that  even  adopting  Mr.  Inderwick's  view  as  to  the  [813]  form  of  the 
application,  the  defendant  is  not  entitled  to  the  assistance  of  the  court,  unless  he  can 

(a)  That  also  was  au  issue  out  of  Chancery. 
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shew  a  default  on  the  part  of  the  plaintiff.  Where  he  cannot  have  a  trial  by  proviso 
directly,  he  cannot  have  it  indirectly. 

ByLES,  J.  I  am  of  the  same  opinion.  The  application  was  made  to  me  at  Chambers  ; 
but  I  did  not  think  it  a  ease  in  which  I  ought  to  interfere.  When  the  parties  to  a 
cause  are  at  issue,  the  plaintiff  has  a  right  to  rest  on  his  oars  until  by  the  course  and 
practice  of  the  court  he  is  compellable  to  proceed.  Where  a  new  trial  is  ordered,  he 
is  in  the  same  position  as  to  proceeding  to  a  second  trial  as  he  was  when  issue  was 
first  joined.  He  must  be  guilty  of  a  default  before  the  defendant  can  interpose  in  the 
way  suggested. 

Rule  absolute,  the  plaintiffs  costs  of  and  occasioned  by  this  application  to  the  court 
to  be  (his?)  costs  in  the  cause  in  any  event. 

[814]    The  Great  Central  Gas  Consumers  Cumpanv  v.  Clarke. 

Feb.  6th,  1862. 

[Affirmed  in  Exchequer  Chamber,  13  C.  B.  X.  S.  838.] 

The  price  to  be  charged  for  gas  supplied  to  the  Metropolis  (as  well  as  the  quality)  is 
regulated  by  the  Metropolis  Gas  Act,  1860,  23  &  21  Vict,  c.  125.— Where,  there- 
fore, a  gas  company  under  their  private  act  were  limited  to  a  charge  of  4s.  per  1000 
cubic  feet  for  gas  of  such  a  quality  as  to  produce  from  an  argand  burner  of  a  given 
size  a  light  equal  in  intensity  to  the  light  of  twelve  wax  candles  of  six  to  the  pound  : 
— Held  that,  on  the  coming  into  operation  of  the  public  act,  under  which  the)'  were 
compelled  to  supply  gas  of  a  considerably  better  quality,  the  company  were  justified 
in  increasing  the  charge  to  any  sum  within  the  maximum  authorized  to  be  charged 
by  that  act. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendant  for  the  recovery 
of  111.  4s.  5d.,  and  by  consent  and  under  an  order  of  a  judge  according  to  the  Common 
Law  Procedure  Act,  1852,  the  following  case  was  stated  for  the  opinion  of  the  court 
without  any  pleadings  : — 

1 .  The  city  of  London  is  supplied  with  gas  by  three  companies, — the  Chartered  Com- 
pany, the  City  Gas-Light  Company,  and  the  Great  Central  Gas  Consumers  Company. 

2.  The  Chartered  Company  was  established  in  1809,  and  was  regulated  by  the 
following  acts  of  parliament,  viz.  the  50  G.  3,  c.  163,  54  G  3,  c.  cxvi.,  56  <l.  ■'!, 
c.  lxxxvii.,  59  G.  3,  c.  xx.,  and  4  G.  4,  c.  cxix. 

3.  The  City  Gas  Light  Company  was  established  in  1817,  under  the  57  G.  3, 
c.  xxiii.,  and  is  regulated  by  the  22  &  23  Vict.  c.  Hi. 

4.  The  Great  Central  Gas  Consumers  Company  was  established  in  1849,  and 
regulated  under  the  14  &  15  Vict.  c.  lxix.,  passed  in  1851. 

5.  The  districts  of  these  companies  are  defined  in  the  map  mentioned  in  the  6th 
section  of  the  Metropolis  Gas  Act,  Isiiii,  23  &  24  Vict.  c.  125,  and,  with  that  of  the 
Commercial  Company,  include  the  whole  city. 

6.  These  acts  and  the  tracing  from  the  said  map,  which  accompanied  the  case,  were 
to  be  referred  to  as  part  of  the  case. 

7.  The  standard  of  illuminating  power  mentioned  in  s.  23  of  the  Great  Central 
Company's  Act  of  L851  (viz.  twelve  wax  candles)  was  at  the  time  the  act  passed 
deemed  and  taken  to  be  and  is  in  fact  equal  to  10.41  sperm  candles  of  12(1  grai 


ns,  anil 


not  more. 

[815]  8.  Under  and  in  accordance  with  the  provisions  of  the  .--aid  ait,  the  Great 
Central  ( 'ompany  did  from  a i id  after  I  he  time  when  the  same  came  into  operation,  and 

until  the  29th  of  September,  L861,  produce  and  supply  to  their  consu rs  comn 

gas  above  the  said  standard,  ami  sometimes  above  and  sometimes  below  an  illuminating 
power  of  twelve  sperm  candles  of  120  grains,  at  ami  for  the  rate  and  price  of  ts.  per 
1000  cubic  feet,  save  in  the  case  of  any  special  contract. 

9.  Fn  June,  L859,  the  Great  Central  Company  made  and  entered  into  a  contract 
with  the  commissioners  of  sewers  of  the  city  of  London,  beiug  the  local  authority  of 
the  said  city,  to  supply  the  public  lamps  within  the  jurisdiction  of  the  commissioners 
for   three  years   from   the   24th   of  June,   1859,  which  contract  was  made  and  existing 

before  the  I st  of  January,  I860,  and  at  the  time  of  the  passing  of  the  Metropolis  Gas 

Act,  1860. 
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10.  From  and  after  the  making  of  the  said  contract,  the  company  in  accordance 
therewith,  until  the  29th  of  September,  1861,  supplied  the  commissioners  and  their 
other  customers  with  gas  above  the  standard  fixed  by  their  act  of  1851,  and  some- 
times above  and  sometimes  below  an  illuminating  power  of  twelve  sperm  candles  of  120 
grains. 

11.  On  the  1st  of  January,  i860,  and  from  thence  until  the  29th  of  September, 
1861,  the  rate  taken  and  charged  by  the  Great  Central  Company  for  gas  was  Is.  per 
1000  cubic  feet, 

12.  Before  the  2nd  of  September,  1861,  viz.  on  the  1st  of  September,  1861,  the 
plaintiffs  and  the  other  two  companies  elected  to  adopt  the  provisions  of  the  Metropolis 
Gas  Act,  1860,  relating  to  price,  purity,  and  illuminating  power  of  gas,  as  from  the 
29th  of  September,  1861,  pursuant  to  the  provisions  of  the  said  act. 

13.  Having  so  elected,  the  chairman  of  the  said  [816]  three  companies,  on  the 
2nd  of  September,  1861,  with  the  authority  of  the  directors  of  the  said  companies, 
signed  and  sent  to  their  customers  the  following  circular: — "The  legislature  having, 
after  full  inquiry,  passed  an  act  for  regulating  the  s  ipply  of  gas  to  the  Metropolis, 
requiring  under  heavy  penalties  a  greatly  increased  standard  of  illuminating  power 
and  purity,  which  will  necessarily  involve  an  increased  cost  of  production,  we  beg  to 
inform  you  that  the  companies  supplying  the  city  of  London  with  gas  will  on  and  after 
Michaelmas  next  be  brought  under  the  provisions  of  that  act,  and  that  the  future 
charge  will  be  at  the  rate  of  4s.  6d.  per  1000  cubic  feet  for  the  ordinary  coal  gas." 

14.  Such  circular  was  sent  by  the  plaintiffs  to  the  defendant,  and  received  by  him 
on  the  2nd  of  September,  1861. 

15.  On  and  after  the  29th  of  September,  1861,  the  plaintiffs,  in  pursuance  of  the 
Metropolis  Gas  Act,  1860,  and  their  election  to  adopt  it,  have  manufactured  and 
supplied  their  customers  with  gas  of  and  above  the  standard  of  purity  and  illuminating 
power  of  the  common  gas  required  by  the  said  act  of  1860,  and  no  other,  viz.  twelve 
sperm  candles  of  1  20  grains,  and  contend  that  they  are  entitled  to  charge  at  or  for 
the  rate  or  price  of  4s.  6d.  per  1000  cubic  feet. 

16.  The  standard  fixed  by  the  said  act  is  higher  than  the  standard  fixed  by  the 
Great  Central  Company's  Act  of  1851. 

17.  The  production  and  supply  of  gas  of  the  standard  required  by  the  act  of  1860 
involves  an  increase  in  the  cost  thereof  over  and  above  the  cost  of  production  and 
supply  of  gas  of  the  standard  fixed  by  the  act  of  1851,  which  may  be  taken  for  the 
purpose  of  this  case  at  3d.  per  1000  cubic  feet. 

18.  The  defendant,  who  occupies  premises  in  the  [817]  city  of  London,  and  within 
the  plaintiffs'  district,  has  on  and  since  the  29th  of  September,  1861,  consumed  by 
meter  31,800  cubic  feet  of  gas  to  December  18th,  1861,  manufactured  by  the  plaintiffs 
of  and  above  the  standard  purity  and  illuminating  power  of  common  gas  required  to 
be  supplied  by  the  act  of  I860.  The  plaintiffs  have  charged  him  4s.  6d.  per  1000 
cubic  feet  for  such  gas.  He  contends  that  they  cannot  charge  more  than  4s.  per  1000 
cubic  feet.  The  defendant  has  paid  for  such  gas  at  the  rate  of  4s.  per  1000  cubic  feet ; 
and  the  only  question  in  dispute  is,  whether  the  plaintiffs  are  entitled  to  charge  more 
than  4s.  per  1000  cubic  feet. 

The  question  for  the  opinion  of  the  court  was.  whether  the  plaintiffs  were  entitled 
to  charge  4s.  6d.  per  1000  cubic  feet  for  common  gas  consumed  by  meter,  of  and 
above  the  purity  and  illuminating  power  required  by  the  Metropolis  Gas  Act,  1860, 
supplied  to  the  defendant  since  the  29th  of  September,  1861  :  and  whether  the 
plaintiffs  were  not  precluded  from  demanding  and  receiving  more  than  4s.  per  1000 
cubic  feet,  by  the  24th  section  of  their  act. 

If  the  court  should  be  of  opinion  that  they  were  so  entitled,  and  were  not  so 
precluded,  judgment  was  to  be  entered  for  the  plaintiffs  for  15s.  lOd.  and  the  costs  of 
sut  on  the  higher  scale.  If  the  court  should  be  of  the  contrary  opinion,  judgment 
was  to  be  entered  for  the  defendant,  with  costs  as  aforesaid. 

Sir  F.  Kelly,  Q.  C.  (with  whom  was  Lush,  Q.  C),  for  the  plaintiffs  (a).     The 

(a)  The  points  marked  for  argument  on  the  part  of  the  plair tiffs,  were  as 
follows  : — 

"  1.  That  the  24th  section  of  the  plaintiffs'  act  of  1851  does  not  apply  to  the  gas 
of  higher  quality  which  the  act  of  1860  compels  the  plaintiffs  to  supply  : 

"2.  That  the  act  of  1851  is  a  parliamentary  contract  for  the  supply  of  gas  of  a 
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question  for  the  determination  [818]  of  the  court  in  this  ease  depends  upon  the  eon 
struetion  to  be  put  upon  a  few  sections  of  the  Great  Central  Gas  Consumers  Act,  1851 
(14  &  L5  Vict.  c.  lxix.),  and  the  Metropolis  Gas  Act,  I860  (i'.">  &  24  Vict.  C.  125). 
By  the  23rd  section  of  the  former  the  quality  of  gas  to  [819]  lie  supplied  by  the 
company  is  defined,  and  by  s.  24  the  price  is  limited.  The  23rd  section  enacts  "that 
all  gas  supplied  by  the  company  shall  be  of  such  quality  as  to  produce  from  an  argand 
burner  having  fifteen  holes  and  a  seven  inch  chimney,  and  consuming  five  cubic  feet 
of  gas  per  hour,  a  light  equal  in  intensity  to  the  light  produced  by  twelve  wax  candles 
of  six  in  the  pound  burning  120  grains  per  hour,  and  such  gas  shall  be  superior  in 
purity  to  the  gas  in  common  use  supplied  at  or  about  the  7th  day  of  December,  1849, 
by  any  of  the  companies  who  then  lighted  the  city  of  London  or  any  part  thereof 
with  gas."  And  s.  24  enacts  "that  it  shall  not  at  any  time  be  lawful  for  the  company 
to  demand  and  receive  from  any  person  or  corporation  who  shall  use  or  burn  gas 
manufactured  or  purchased  and  supplied  by  the  company,  either  for  public  or  private 
use,  and  used  by  the  meter,  any  sum  exceeding  the  rate  of  4s.  per  [1000]  cubic  feet  of 
such  gas."  Under  the  act  of  1860,  the  quality  of  gas  which  all  companies  are  bound  to 
supply  is  purer,  viz.  equal  to  twelve  sperm  candles.  The  question  is,  whether  the 
price  to  be  charged,  as  well  as  the  quality  of  the  gas  to  be  supplied,  is  not  now  regu- 
lated by  the  latter  [820]  act.  It  is  submitted  that  the  plaintiffs  are  no  longer  bound 
by  the  price  limited  in  the  private  act.  The  object  of  the  Metropolis  Gas  Act,  1*60, 
was  to  introduce  one  uniform  system  of  regulations  as  to  quality  and  price  to  govern 

specified  quality  at  a  specified  price  ;  and  that  the  23rd  and  24th  sections  should  be 
construed  together  and  with  the  recitals  : 

"3.  That  the  act  of  1860  is  another  parliamentary  contract  for  the  supply  of  a 
commodity  in  some  respects  different  and  more  expensive  to  produce,  and  upon 
different  conditions,  and  at  a  different  price  : 

"4.  That  one  object  of  the  act  of  1860  is,  to  place  the  companies  to  which  it 
relates  on  an  equality  with  respect  to  the  provisions  of  the  act,  as  is  shewn  by  the 
recitals  '  that  the  regulations  to  which  those  companies  are  subject  are  not  uniform, 
and  it  is  expedient  that  provision  be  made  for  the  due  regulation  of  all  companies 
and  persons  supplying  gas  within  the  Metropolis;'  and  that  this  object  would  be 
defeated  if  the  price  fixed  by  the  plaintiffs'  act  of  1851  applied  to  the  gas  required 
by  the  general  act  of  1860  : 

"5.  That  s.  14  of  the  act  of  I860,  which  makes  it  compulsory  on  the  gas  com- 
pany in  the  case  thereby  provided  for  to  supply  the  consumer  with  gas  at  the  rate 
prescribed  by  the  act,  is  inconsistent  with  the  price  fixed  by  the  act  of  1851,  applying 
to  the  gas  supplied  under  the  act  of  1860  : 

"6.  That  s.  19,  which  enables  gas  companies  to  contract  subject  to  the  provisions 
of  the  act  of  i860,  is  inconsistent  with  the  continuing  application  of  s.  24  to  the  act 
of  1851  : 

"7.  That  s.  36  of  the  act  of  I860  is  also  inconsistent  with  the  defendant's  con- 
tention ;  and  that  the  provisions  of  the  act  as  to  price,  purity,  and  illuminating  power 
are  assumed  as  of  course  applying  together  to  the  company  adopting  the  act: 

"8.  That  the  plaintiffs  have  adopted  the  act  under'  this  section,  and  are  by  its 
terms  entitled  to  the  benefit  of  all  its  provisions  : 

"!).  That  s.  35  of  the  act  of  I860  is  inconsistent  with  the  defendant's  view;  by 
prohibiting  companies  from  charging  more  than  the  price  fixed  by  the  act,  it  authorizes 

them  to  charge  as  much  : 

"  10.  That  s.  40  of  the  act  of  1860  assumes  that  4s.  6d.  per  1000  cubic  feot  is  a 
reasonable  price  for  gas  of  the  purity  or  illuminating  power  required  by  the  said  act, 
and  that  the  accessary  effect  of  this  act  would  be  to  advance  the  price  to  thai  sum; 
and  it  must  he  assumed  that  the  legislature  fixed  the  Limit  upon  satisfactory  evidence 
of  the  cost  of  producing  gas  of  t  he  purity  and  illuminating  power  fixed  : 

"11.  That  a  provision  in  the  acl  relating  to  the  subject  matter  does  not  apply  to 
a  different  subject  matter  added  by  another  act  >>l  parliament,  although  the  acts  may 
in  some  respects  be  in  pari  materia,  unless  it  is  reasonable  and  right  that  it  should  do 
so;  and  it  is  neither  reasonable  nor  right  that  a  provision  as  i"  price  made  by  the 
Legislature  with  reference  t<>  the  cost  of  producing  gas  of  one  quality  Bhould  apply 
to  a  gas  of  a  quality  more  expensive  to  produce,  required  to  be  made  by  a  subsequent 
act  of  parliament." 
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all  the  companies  supplying  gas  to  the  Metropolis.  The  preamble  states  that  "  where- 
as the  following  gas  companies  (naming  several,  the  plaintiffs  amongst  the  number) 
or  some  of  them  are  respectively  incorporated  under  the  authority  of  parliament  for 
the  purpose  of  supplying  several  districts  of  the  Metropolis  with  gas,  and  the  said 
companies,  instead  of  supplying  gas  by  several  mains  in  the  same  district,  have  agreed, 
as  far  as  possible,  each  one  to  confine  its  supply  to  a  separate  district,  in  order  to 
economise  capital  and  avoid  the  too  frequent  opening  of  the  public  streets,  and,  subject 
to  the  provisions  and  restrictions  of  this  act,  it  is  expedient  that  such  districting 
should  receive  the  sanction  of  parliament ;  and  whereas  the  regulations  to  which  those 
companies  are  subject  are  not  uniform  ;  and  whereas  it  is  expedient  that  provision  be 
made  for  the  due  regulation  of  all  companies  and  persons  supplying  gas  within  the 
Metropolis."  The  act  then  proceeds  to  assign  districts  to  the  several  companies,  by 
s.  6.  The  14th  section  enacts  that  "every  gas  company  from  time  to  time  supplying 
gas  within  an)'  district  shall,  as  to  any  premises  or  street  within  such  district  not 
already  supplied  with  gas,  and  which  shall  lie  within  fifty  yards  of  any  existing  mains, 
at  their  own  expense,  on  being  required  by  the  owner  or  occupier  of  any  premises 
within  the  district  or  in  part  within  the  district,  who  shall  contract  for  not  less  than 
two  years  to  pay  gas-rates  in  respect  of  such  supply  to  an  amount  equal  to  20  per 
cent,  upon  the  outlay,  provide  and  lay  all  proper  and  sufficient  communication,  service, 
and  other  pipes  up  to  the  premises  of  such  owner  or  occupier,  to  communicate  [821] 
with  the  gas  company's  mains,  and  shall,  if  so  required  by  the  owner,  occupier,  or 
local  authority,  furnish  him  or  them,  at  the  rate  prescribed  by  this  act,  with  a  supply 
of  gas  for  the  purpose  of  being  used  in  or  on  the  premises,  or  for  lighting  the  street, 
and,  if  so  required  by  the  owner  or  occupier,  furnish  him  with  one  or  more  meters  for 
ascertaining  the  quantity  of  gas  consumed  :  provided  that  the  gas  company  shall  not 
be  bound  to  supply  more  than  one  meter  for  each  consumer  occupying  a  separate 
dwelling  or  apartment,  nor  any  meter  exceeding  a  five-light  meter:  provided  also  that 
the  meter  rent  which  the  said  company  shall  be  entitled  to  claim  for  such  meter  shall 
not  exceed  10  per  cent,  on  the  net  cost  of  such  meter  :  provided  also  that  it  shall  not 
be  lawful  for  any  company  not  charging  a  meter  rent  on  the  1st  of  January,  1860,  to 
charge  such  rent  within  their  district  until  after  the  1st  of  January,  1862."  The 
35th  section  enacts  that,  "after  the  31st  of  December,  1860,  no  gas  company  shall, 
except  under  existing  contracts,  demand  or  take  for  any  gas  or  five-light  meter 
supplied  by  them  any  sum  of  money  exceeding  the  rate  or  meter  rent  by  this  act 
authorized."  It  is  clear,  therefore,  that  the  price  was  to  be  regulated  by  the  general 
act.  [Willes,  J.  Was  -is.  per  1000  cubic  feet  the  limit  for  all  the  companies  ?|  No: 
the  charges  were  various  ((()•  The  City  of  London  Gas  Company  were  limited  to  5s. 
The  object  of  this  act  was  to  secure  uniformity  of  quality  and  equality  of  price. 
The  19th  section  enacts  that,  "subject  to  the  provisions  of  this  act,  every  gas  company 
from  time  to  time  may  enter  into  any  contract  [822]  with  any  owner,  occupier,  or 
local  authority,  for  all  or  any  of  the  following  purposes,  that  is  to  say,  for  supplying 
him  or  them  with  gas,  and  with  pipes,  burners,  meters,  lamps,  lamp-posts,  and  other 
apparatus,  and  for  the  repair  and  cleansing  and  for  the  lighting  and  extinguishing 
thereof,  in  such  manner  and  on  such  terms  and  conditions  as  the  parties  agree."  The 
40th  section  enacts  that  "no  company  shall  advance  the  price  of  gas  above  the  rate 
taken  by  such  company  on  the  1st  of  January,  1860,  whenever  such  rate  is  at  or  above 
4s.  6d.  per  1000  cubic  feet,  unless  there  has  been  such  increase  in  the  cost  of  gas,  or 
any  other  circumstance  affecting  the  company,  as  will  warrant  such  advance  :  Provided 
always  that,  before  raising  the  gas-rate  in  any  district,  the  gas  company  supplying 
such  district  shall  give  notice  of  their  intention  to  the  local  authorities  of  the  district 
and  in  some  newspaper  circulating  within  the  district,  for  two  consecutive  weeks  at 
least  one  month  before  such  alteration  in  the  gas-rate  shall  be  made ;  and,  in  case  any 
local  authority  shall  within  such  month  dissent  from  such  alteration,  it  shall  be 
determined  by  arbitration  in  the  manner  hereinbefore  [s.  38]  mentioned  whether  such 
alteration  shall  be  allowed  :  Provided  always  that  no  gas  company  shall  charge  for 
common  gas  supplied  by  them  any  sum  exceeding  5s.  6d.  per  1000  cubic  feet,  or  for 
cannel  gas  any  sum  exceeding  7s.  6d.  per  1000  cubic  feet ;  provided  also  that  any  com- 

(n)  The  acts  regulating  the  Chartered  Gas  Light  Company  contained  no  provision 
limiting  the  company  as  to  price  :  neither  did  the  57  G.  3,  c.  xxiii.,  the  act  regulating 
the  City  Gas  Light  Company. 
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pany  shall  be  at  liberty  to  change  the  kind  of  gas  from  time  to  time  supplied  by  such  com- 
pany, whether  common  or  cannel  gas,  on  giving  three  months'  notice  of  their  intention 
so  to  do  ;  and,  upon  the  expiration  of  such  notice,  the  company  shall  thenceforth  supply 
gas  pursuant  thereto  under  the  provisions  of  this  act  until  any  like  notice  shall  be  given 
for  a  further  change  ;  and,  when  the  company  shall  change  the  supply  from  cannel  gas 
to  [823]  common  gas,  the  rate  shall  be  reduced  so  as  not  to  exceed  4s.  6d.  per  1000 
cubic  feet,  except  under  the  circumstances  and  in  the  manner  hereinbefore  set  forth." 
The  effect  therefore  of  the  23rd  and  24th  sections  of  the  14  &  15  Vict,  c  lxix.,  and 
the  19th  and  40th  sections  of  the  23  and  24  Viet.  c.  125,  is  this,  that  in  future,  no 
gas  of  a  lower  standard  of  purity  than  t li.it  prescribed  by  the  last-mentioned  act  shall 
be  supplied,  and  that  those  companies  who  have  hitherto  charged  less  than  4s.  6d. 
pei-  1000  cubic  feet,  may  now  charge  any  sum  the}'  can  agree  for  up  to  5s.  6d.  per 
1000  cubic  feet,  but  that  those  who  have  hitherto  charged  4s  fid.  per  1000  cubic  feet 
or  upwards  shall  charge  4s.  6d.  and  no  more,  unless  there  is  such  increase  in  the  cost 
or  other  circumstances  to  warrant  an  advance;  and  that  in  no  case  shall  the  price 
exceed  5s.  6d.  This  is  not  mere  matter  of  implication  or  inference,  it  is  an  express 
provision  that  the  gas  shall  be  supplied  upon  such  terms  and  conditions  as  the  parties 
agree:  s.  19.  It  is  this  act  of  parliament  and  this  alone  which  is  to  regulate  and 
govern  all  contracts  for  the  supply  of  gas  to  the  Metropolis.  The  21st  section  enacts 
that  "  no  contract  for  any  of  those  purposes  "  (that  is,  the  purposes  mentioned  in  s.  19) 
"shall  contain  any  term  or  condition  contrary  to  any  of  the  provisions  of  this  act," 
&o.  By  8.  22,  the  supply  of  gas  to  the  street  lamps  is  made  compulsory.  The  25th 
section,  which  regulates  the  quality,  enacts  that  "  the  quality  of  the  common  gas 
supplied  by  any  gas  company  shall  be,  with  respect  to  its  illuminating  power  at  a 
distance  as  near  as  may  be  of  1000  yards  from  the  works,  such  as  to  produce  from 
an  argand  burner  having  fifteen  holes  and  a  seven-inch  chimney,  consuming  five  cubic 
feet  of  gas  an  hour,  a  light  equal  in  intensity  to  the  light  produced  by  not  less  than 
twelve  sperm  candles  of  six  to  the  pound,  each  burning  120  [824]  grains  an  hour,  and 
the  quality  of  cannel  gas  supplied  by  any  gas  company  shall  with  respect  to  its 
illuminating  power  at  the  distance  aforesaid  be  such  as  to  produce  from  a  bats-wing  or 
fish-tail  Inn  hit  consuming  five  feet  of  gas  per  hour  a  light  equal  in  intensity  to  twenty 
such  sperm  candles  ;  and  each  such  gas  shall  with  respect  to  its  purity  be  so  far 
free  from  ammonia  and  sulphuretted  hydrogen  that  it  shall  not  discolour  either 
turmeric  paper  or  paper  imbued  with  either  acetate  or  carbonate  of  lead,  when  those 
tests  are  exposed  to  a  current  of  gas  issuing  for  one  minute  under  a  pressure  of  five 
tenths  of  an  inch  of  water,  and  shall  not  contain  more  than  twenty  grains  of  sulphur 
in  any  form  in  LOO  cubic  feet  of  gas:  Provided  that  any  gas  company,  and  the  local 
authorities  of  the  district  supplied  by  such  company,  shall  be  at  liberty  to  agree  upon 
any  other  or  different  test  by  which  to  ascertain  the  purity  of  the  gas,  or  to  vary  the 
amounts  of  ammonia  or  sulphur  in  any  form  hereinbefore  allowed  ;  and  thereupon  the 
Company  shall  be  thenceforth  liable  to  have  the  purity  of  their  gas  tested  in  the 
manner  so  prescribed."  If  the  company  are  to  supply  this  greatly  superior  quality 
of  gas,  surely  it  would  require  express  words  to  impose  upon  them  the  burthen  of 
supplying  it  at  the  price  at  which  they  before  supplied  the  inferior  description  of  gas. 
The  .'Hilli  section  may  be  material  for  one  purpose.  By  that  section  all  existing 
contracts  for  the  supply  of  gas,  made  before  the  1st  of  January,  1860,  with  any  local 
authority,  are  to  determine  on  the  Lst  of  February,  L862, — "  provided  that  from  the 
time  of  the  passing  of  this  act  until  the  said  1st  of  February,  1862,  the  provisions  of 
this  act  relating  to  price,  purity,  and  illuminating  power  of  gas  shall  not  applt  to  any 
such  company,  unless  such  company  shall  elect  to  adopt  them."  The  plaintiffs  have 
elected  to  adopt  the  provisions  of  the  act,  and  I  lea  e  [825]  fore  they  are  within  that 
clause.      That  section,  coupled  with   the  37th   and    loth   sections  already  adverted  to, 

clearly  shews  thai  the  legislature  contemplated  that  all  new  contracts  should  be 
regulated  cut  irely  by  this  act,  as  well  as  to  price  as  to  quality  of  the  gas  to  be  supplied. 
The  plaintiffs  having  adopted  the  act,  are  entitled  to  charge  the  additional  price,  and 

consequently  arc  entitled  to  judgment  upon  this  special  case. 

The  Recorder  of  London  (with  whom  Wfir  Bovill,  ().  ('.,  C.  I'ollock,  and  Ogle),  for 
the  defendant  (a).      The  provision  as  the  price  to  be  charged  for  the  supply  of  gas   by 

(n)  Tin'  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : — 
"1.   That    the   plaint  ills  were   not  entitled    to  charge    the   defendant  more  than   Is. 
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this  company  is  still,  it  is  submitted,  regulated  by  the  24th  section  of  the  14  &  15  Vict. 
c.  lxix.,  which  remains  wholly  untouched  by  the  general  enactments  of  the  Metropolis 
Gas  Act,  1860.  That  statute  never  contemplated  that  there  should  be  uniformity  of 
price  among  all  the  companies  mentioned  in  its  preamble.  It  would  have  been  unjust 
to  enforce  that,  seeing  that  the  expense  of  distribution  must  vary  with  the  nature  of 
the  district  supplied.  The  standard  of  illuminating  power  fixed  by  the  25th  section 
of  the  act  of  1860,  had  already  become  the  common  stand-[826]-ard  :  gas  of  that 
quality  was  required  to  be  supplied  by  the  City  of  London  Gas  Light  and  Coke 
Company  (one  of  the  companies  mentioned  in  the  preamble),  by  the  18th  section  of 
their  act,  22  &  23  Vict.  c.  Hi.,  and  the  price  to  which  they  were  limited  by  s.  17  was  5s. 
per  1000  cubic  feet  for  common,  and  7s.  for  cannel  gas.  The  companies  who  were  parties 
to  the  act  of  1860  got  a  great  benefit  in  return  for  the  restrictions  imposed  upon  them,  by 
the  division  of  the  city  into  districts  and  the  consequent  avoiding  of  competition. 
But  there  is  nothing  in  the  act  to  warrant  the  notion  that  uniformity  of  price  as  well 
as  of  quality  was  meant  to  be  enforced,  although  the  legislature  were  well  aware  that 
there  were  important  variances  in  the  prices  charged  by  the  different  companies  The 
only  section  to  be  found  in  the  act  which  deals  with  price  is  the  40th  :  and  all  that 
that  section  says  upon  the  subject  of  price  is,  that  "  no  company  shall  advance  the 
price  of  gas  above  the  rate  taken  by  such  company  on  the  1st  of  January,  1860,  when 
such  rate  is  at  or  above  4s.  6d.  per  1000  cubic  feet,  unless  there  has  been  such  increase 
in  the  cost  of  gas,  or  any  other  circumstances  affecting  the  company,  as  will  warrant 
such  advance."  This  does  not  justify  this  company  in  increasing  their  price.  They 
had  not  the  power  to  increase  it  before  the  passing  of  that  act ;  neither  have  they 
now.  The  40th  section  contains  this  proviso, — "  Provided  always  that  no  gas  company 
shall  charge  for  common  gas  supplied  by  them  any  sum  exceeding  5s  6d  for  every 
1000  cubic  feet,  or  for  cannel  gas  any  sum  exceeding  7s.  6d.  for  every  1000  cubic 
feet."  The  inconsistency  of  the  argument  on  the  part  of  the  plaintiffs  upon  this 
section  is  that,  while  companies  which  were  before  charging  4s.  6d.  per  1000  cubic 
feet  or  more  are  precluded  from  any  increase  in  their  charge,  this  particular  company, 
which  before  charged  [827]  4s.  only,  may  now  charge  any  price  they  please  up  to 
5s.  6d.  per  1000  cubic  feet.  Anything  more  unjust  or  unreasonable  it  would  be 
difficult  to  conceive.  [Bvles,  J.  What  do  you  understand  by  the  expression  in  the 
14th  section,  that  the  company  shall  be  under  an  obligation  to  furnish  gas  to  anybody 
"at  the  rate  prescribed  by  this  act?"]  There  certainly  is  not  any  definite  rate  pre- 
scribed by  the  act  (a).  The  City  of  London  Gas  Company  are  impowered  by  their 
special  act,  22  &  23  Vict.  c.  Hi.,  s.  17,  to  charge  5s  If  the  argument  on  the  part  of 
the  plaintiffs  is  well-founded,  that  provision  is  now  repealed.  The  real  question  is, 
whether  there  is  anything  in  the  act  of  1860  which  repeals  the  24th  section  of  the 
14  &  15  Vict.  c.  lxix.  In  Dwarris  on  Statutes,  p.  604,  it  is  laid  down,  that  "it  is 
generally  to  be  taken  that  the  legislature  only  meant  to  modify  or  repeal  the  provisions 
of  any  former  statute  in  those  cases  where  such  its  object  is  expressly  declared." 
Now,  can  it  be  said  that  the  legislature  has  anywhere  declared  in  the  Metropolis  Gas 
Act,  1860,  its  intention  to  repeal  the  24th  section  of  the  14  &  15  Vict.  c.  lxix.  ?  The 
learned  author  goes  on  to  say, — "It  is  always  to  be  presumed  that  the  legislature, 
when  it  entertains  an  intention,  will  express  it,  and  that,  too,  in  clear  and  explicit 
terms  "  It  is  not  pretended  that  there  is  any  such  clear  and  explicit  declaration  of 
intention  here.  Then,  is  there  any  necessary  implication  to  that  effect  ?  The  words 
"  necessary  implication  "  have  received  an  interpretation  in  a  very  elaborate  judgment 
of  Vice-Chancellor  Wood  in  the  case  of  Be  the  London  and  Eastern  Banking  <  'orpara- 

per  1000  cubic  feet,  being  limited  to  that  price  by  the  24th  section  of  the  Great 
Central  Gas  Consumers  Act,  1851  : 

"  2.  That  the  Metropolis  Gas  Act,  1860,  does  not  repeal  or  override  the  provisions 
of  the  Great  Central  Gas  Consumers  Act,  1851,  except  in  so  far  as  the  provisions  of 
the  earlier  acts  are  inconsistent  with  those  of  the  latter  act ;  and  that  the  24th  section 
of  the  Great  Central  Gas  Consumers  Act,  1851,  is  not  thus  inconsistent : 

"3.  That  the  Metropolis  Gas  Act,  1860,  contains  no  provisions  which  entitle  the 
plaintiffs  to  charge  at  the  rate  of  4s.  6d.  per  1000  cubic  feet." 

((/)  The  Recorder  afterwards  stated  that  he  had  obtained  a  copy  of  the  bill  as 
originally  introduced,  and  that  contained  a  provision  that  the  rate  of  charge  should 
be  4s.  per  1000  cubic  feet  for  12  sperm  candle  gas,  and  5s.  for  gas  of  a  higher  quality. 
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[828]-/'"",  27  Law  J.,  Cli.  457,  461,  n.  (S.  ('.    1   Kay  &  J.  273),  where  that  learned 

judge  says  :  "No  doubt  it  would  be  a  sound  principle  of  construction  to  say  necessary 
implication  (thai  is,  an  implication  which  admits  of  no  other  construction  when  you  /»it  the 
two  or  three  clauses  together,)  might  be  in  some  cases  equivalent  to  an  express  enactment." 
[Williams,  J.  The  24th  section  of  the  14  &  15  Vict.  c.  lxix.  is  utterly  irreconcilc- 
able  with  the  14th  section  of  the  23  &  24  Viet.  c.  125,  as  to  gas  to  be  supplied  to 
premises  not  already  supplied  ;  because  the  words  of  the  former  are  general,  that, 
in  no  case  shall  the  company  charge  more  than  4s.  per  1000  cubic  feet,  whereas  by  the 
latter  they  are  to  take  "the  rate  prescribed  by  this  act."]  What  is  the  rate  prescribed 
by  the  act .'  Certainly  not  in  s.  19,  nor  in  s.  40.  The  former  applies  only  to  special 
agreements  :  and  the  latter  has  already  been  shewn  not  to  apply  to  this  case.  In 
Middletm  v.  Crofts,  2  Atk.  650,  G7.~>,  Lord  Hardwicke  says:  "The  rule  touching  the 
repeal  of  laws  is,  leges  posteriores  priores  contrarias  abrogant :  but  subsequent  acts  of 
parliament  in  the  affirmative  giving  new  penalties,  and  instituting  new  methods  of 
proceeding,  do  not  repeal  former  methods  and  penalties  of  proceeding  ordained  by 
preceding  acts  of  parliament,  without  negative  words.  Besides,  a  later  act  of  parlia- 
ment hath  never  been  construed  to  repeal  a  prior  act,  without  words  of  repeal,  unless 
there  be  a  contrariety  and  repugnancy  between  them,  or  at  least  some  notice  taken 
of  the  former  law  in  the  subsequent  one,  so  as  to  indicate  an  intention  in  the  law- 
makers to  repeal  it."  So,  in  Comyns's  Digest,  Parliament  (R.  9  a.),  it  is  said:  "A 
latei  statute,  general  and  affirmative,  does  not  abrogate  a  former  which  is  particular: 
as,  the  statute  5  Eliz.  c.  4,  that  none  use  a  trade  without  being  apprentice,  does  not 
take  away  4  &  5  Ph.  &  M.  c.  5,  that  no  weaver  use,  &c.  E.  6  Co.  19  b.  [829] 
(i!ir:i(,ri/'s  ca.se)."  In  Ma/tony  v.  Wright,  10  Irish  Common  Law  Rep.  420,  426, 
Lefroy,  C.  J.,  after  an  elaborate  review  of  the  authorities,  says:  "It  is  settled  by 
authority  that  the  recital  of  an  intention  merely,  in  a  subsequent  statute,  will  not 
operate  by  implication  to  repeal  a  former  specific  statute,  will  not  operate  by  implica- 
tion to  repeal  the  former  statute,  and  that,  in  order  to  effect  such  a  repeal,  there  must 
be  a  clause  of  repeal  in  the  repealing  statute.  It  is  also  quite  settled  that  mere 
general  words  in  a  subsequent  affirmative  statute,  not  referring  expressly  to  a  former 
specific  statute,  are  not  sufficient  to  repeal  such  former  statute,  if  the  two  statutes  can 
stand  together."  There  can  be  no  difficulty  in  holding  that  these  two  statutes  may 
stand  together.  There  is  no  hardship  in  compelling  the  company  to  supply  the  better 
quality  of  gas  at  the  price  they  before  charged  for  the  inferior  gas,  seeing  the  great 
benefits  they  derive  under  the  act  of  parliament. 

Sir  Fitzroy  Kelly,  in  reply.  The  proposition  advanced  on  the  other  side  as  to  the 
necessity  of  express  words  in  a  later  statute  to  repeal  a  former  statute,  is  subject  to 
this  qualification,  viz.  that,  if  the  provisions  of  the  later  act  are  directly  inconsistent 
with  those  of  the  former,  the  former  act  is  repealed.  It  is  submitted  that  the  24th 
section  of  the  1  1  &  15  Vict  C.  lxix.  is  altogether  inconsistent  with  the  19th  and  4<>ih 
sections  of  the  2.'!  .V  2  1  Viet.  e.  125.  The  contract  which  the  companies  are  by  the 
lltth  section  authorized  to  make  for  the  supply  of  gas,  are  to  be  "subject  to  the 
provisions  of  this  act,"  not  to  the  provisions  of  the  14  &  15  Vict.  c.  lxix.  The  com- 
bined effect  of  the  19th  and  40th  sections  is,  that  the  company  may  charge  more  than 
4s.  per  loon  cubic  feet,  provided  they  do  not  exceed  5s.  6d.  The  " rate  prescribed 
by  this  act,"  is,  whatever  price  between  those  limits  the  parties  may  mutually  agree 
upon.  The  company  is  not  to  charge  [830]  more  than  Is.  fid.  per  loot)  cubic  feet,  if 
that  has  been  the  limit  of  its  price  before  the  passing  of  the  Metropolis  Gas  Act,  I860  i 
but,  no  matter  what  has  been  the  price  charged  or  the  quality  of  the  article  supplied, 

in    future   the   quality  shall  be  that  pointed    out   in  s.  25,  and  the  price  that  limited  by 

s.  40.  This  construction  does  not  require  the  court  to  draw  any  inference  or  make  any 
conjecture  :  it  merely  calls  upon  I  hem  to  construe  i  he  exact  words  of  the  act  of  parlia- 
ment.    [  Willcs,  .1.    The  company  are  to  be  limited  to  a  dividend  of  ]o  per  cent  :  sec 

I  I  A    I  5  Viet.  e.  lxix.,  s.  25.  |      That  is  allot  her  modi'  of  limiting  the  price  to  be  charged  to 

the  consumer.  And  this  was  the  only  practical  limitation  down  to  the  passing  of  the 
act  of  I  silo.  By  s.  1 1  of  the  j:i  &  2  I  Viet.  c.  I  26,  the  ci impanies  are  required  to  furnish 
accounts  to  the  home  secretary.  The  13th  section  of  the  Gasworks  Clauses  Art, 
1847,  lo, v  |[  Vict.  0.  15,  is  almost  in  terms  identical  with  the  19  th  section  of  this  act. 
The  36th  section  is  not  unimportant:  it  enacts  that  "all  contracts  made  or  existing 
before  the  Istof  January,  I860,  between  any  of  the  gas  companies  included  in  this 
act  and  any  local  authority,  for  or  relating  to  the  supply  of  gas,  shall  terminate  on  the 
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1st,  of  February,  1862,  and  thereafter  the  provisions  of  this  act  in  all  particulars  shall 
apply  to  such  company  :  provided  that,  from  the  time  of  the  passing  of  this  act  until 
the  said  1st  of  February,  1862,  the  provisions  of  this  act  relating  to  price,  purity,  and 
illuminating  power  of  gas,  shall  not  apply  to  any  such  company,  unless  such  company 
shall  elect  to  adopt  them."  Here,  the  company  has  elected  to  adopt  the  act,  and 
therefore  is  bound  by  all  the  provisions  of  the  act  as  well  in  relation  to  price  as  to 
purity  and  illuminating  power.  The  supply  must  be  at  "the  rate  prescribed  by  this 
act,"  whatever  that  rate  may  be.  [Byles,  J.  How  do  [831]  you  deal  with  the  sugges- 
tion of  the  Recorder  that  there  would  be  an  absurdity  in  saying  that,  if  the  company 
charged  4s.  6d.  or  more  on  the  1st  of  January,  i860,  they  cannot  under  any  circum- 
stances increase  the  charge,  but  that,  if  they  charged  less  than  4s.  6d.  on  that  day,  they 
are  at  liberty  to  go  up  to  5s.  6d.  per  1000  cubic  feet?  If  it  is  a  substantive  enactment, 
it  seems  very  absurd  ;  and  if,  as  the  Recorder  suggests,  it  is  a  proviso,  it  is  equally 
absurd.  Willes,  J.  Possibly  that  absurdity  may  be  avoided  by  treating  the  next 
proviso  as  being  general,  and  by  compelling  the  company,  before  any  advance  is  made 
to  4s.  6d.  or  otherwise,  to  take  the  steps  pointed  out  in  the  proviso,  by  notice.  If 
the  charge  is  4s.  6d.,  they  must  shew  a  change  of  circumstances  to  justify  the  increase  : 
if  it  is  under  that  sum,  then  it  falls  within  the  general  proviso,  and  they  must  give 
notice  of  the  alteration  :  and,  if  that  is  considered  unjust,  recourse  may  be  had  to 
arbitration,  under  s.  38.]  It  is  perfectly  clear  that,  under  this  act  of  parliament,  some 
companies  are  limited  to  4s.  6d.,  while  others  may  charge  up  to  5s.  6d.  for  the  same 
sort  of  gas  :  and,  if  there  be  any  absurdity  or  inconsistency  in  this,  recourse  must  be 
had  to  the  legislature  to  cure  it. 

Willes,  J.  This  is  a  case  in  reference  to  the  importance  of  which  and  the 
desirability  of  the  speedy  decision  of  which  the  court  was  induced  to  take  it  out  of  its 
turn  and  allow  it  to  stand  first  among  the  cases  for  consideration  at  the  present 
sittings  :  and  the  same  reasons  which  induced  the  court  to  accede  to  the  application 
of  the  parties  for  that  purpose,  also  induces  them  to  think  that,  if  they  feel  that  they 
have  arrived  at  a  clear  opinion  upon  the  construction  of  the  act  of  parliament,  they 
ought  at  once  to  announce  that  opinion,  and  not  to  hamper  the  proceedings  which 
either  party  may  think  proper  to  take  elsewhere  by  any  delay  in  [832]  giving  utter- 
ance to  that  opinion.  We  have  arrived  at  an  opinion,  in  which  my  Brother  Williams 
concurs. 

The  question  arises  in  this  way, — It  appears  that  the  gas  supplied  to  the  Metropolis 
is  supplied  by  several  companies,  many  of  which  competed  with  one  another,  especially 
upon  the  boundaries  of  the  districts  chiefly  supplied  by  them.  These  companies  were 
governed  by  acts  of  parliament  which  were  not  uniform  or  consistent  in  their  provisions. 
With  regard  to  the  matter  more  immediately  under  our  consideration,  viz.  the  price 
to  be  charged  for  the  gas  supplied,  there  was  considerable  discrepancy.  Some  of  the 
companies, — as  in  the  case  of  the  company  who  are  the  plaintiffs  on  this  occasion, — 
were  obliged  to  supply  gas  of  a  certain  quality  at  a  certain  price,  viz.  4s.  per  1000 
cubic  feet.  Another  company  was  obliged  to  supply  gas  of  a  superior  quality  at  a 
higher  price,  viz.  5s.  per  1000  cubic  feet.  Other  companies  had  no  prescribed  limit 
as  to  quality  or  price  ;  and  the  gas  supplied  by  them  was  supplied,  like  any  other 
article  coming  into  the  market,  at  the  price  it  would  fetch,  or  at  the  price  which  in 
particular  instances  the  companies  might  be  able  to  obtain  from  the  persons  with  whom 
they  contracted.  There  was  therefore  an  absence  of  uniformity  as  well  in  price  as  in 
quality.  Before  the  passing  of  the  Metropolis  Gas  Act,  1860,  the  companies  supplying 
the  Metropolis  appear  to  have  agreed  that  it  would  be  desirable  as  far  as  possible  to 
cease  their  ruinous  competition  with  each  other,  and  that  each  company  should,  as  far 
as  could  be  arranged,  confine  itself  to  a  given  district.  This  arrangement  was 
sanctioned  by  the  legislature.  But  it  was  far  from  being  the  only  object  which  the 
act  of  parliament  had  in  view  It  is  impossible  to  look  at  the  recitals  without  seeing 
that  the  regulations  to  which  these  companies  were  subject  were  not  uniform  at  the  time 
[833]  the  act  passed,  and  that  it  was  one  of  the  objects  of  the  legislature  to  make  them 
so.  Looking  at  the  fact  that  several  of  these  companies  supplied  to  one  and  the  same 
district  that  which  has  now  become  almost  a  necessary  of  life,  it  was  to  be  expected 
that  the  legislature  in  dealing  with  them  would  endeavour  to  make  the  regulations 
affecting  that  district  uniform  as  to  all  the  companies.  One  provision  of  the  act  is 
remarkable.  In  the  first  place,  it  makes  a  general  provision  with  respect  to  the  kind 
of  gas  which  is  to  be  supplied  by  all  the  companies  coming  within  its  regulation  :  and 
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it  provides  for  the  production  of  two  descriptions  of  gas,  one  of  which  is  called  common 
gas,  the  other  cannel  gas,  which  is  a  gas  of  superior  quality  and  character.  Now,  the 
first  of  these  sorts  of  gas  was  that  which  formed  the  standard  of  excellence  in  one  or 
more  of  the  acts  of  parliament  which  affected  companies  other  than  the  company  who 
are  the  plaintiff's  in  this  case  :  hut  that  was  a  standard  beyond  that  which  the  plaintiffs' 
company  were  required  to  attain  in  the  gas  which  they  supplied,  and  for  which  under 
the  act  of  1851  they  were  authorized  to  charge  the  sum  limited  by  that  act.  I  refer 
to  the  25th  section  of  the  Metropolis  Gas  Act,  1860,  and  the  23rd  and  24th  sections 
of  the  plaintiffs'  act,  14  &  15  Vict.  c.  lxix.  Here  is,  therefore,  first  of  all  a  standard 
introduced  which  is  a  different  and  a  higher  standard  than  that  which  existed  in  the 
act  of  1851,  and  the  expense  of  production  greater  than  that  of  the  gas  required  to 
be  supplied  under  that  act.  You  have,  then,  a  common  provision  as  to  the  sort  of  gas 
which  is  to  be  supplied  by  all  the  companies,  and  you  have  the  fact  that  the  gas  to 
be  supplied  is  a  more  expensive  article  than  that  which  was  supplied  by  these  plaintiffs 
under  their  act  of  parliament.  To  say  the  least  of  it,  it  is  not  unreasonable  to  expect 
to  find  a  general  provision  as  to  [834]  price  for  all  the  companies,  or  that  this  company 
should  be  authorized  to  charge  in  respect  of  the  superior  article  which  they  are  now 
compelled  to  supply  a  higher  sum  than  they  before  charged  for  the  inferior  article 
under  their  own  act.  No  doubt  these  gas  companies  acquire,  as  the  learned  Recorder 
has  suggested,  considerable  benefits  by  coming  under  the  operation  of  the  general  act. 
Amongst  other  benefits,  they  acquire  a  more  advantageous  use  of  their  capital,  by 
escaping  a  wasteful  competition  with  one  another.  But  it  must  be  remembered  that 
that  is  a  benefit  which  originated  with  themselves,  and  resulted  from  their  mutual 
arrangement  which  the  act  of  18G0  only  countenanced  and  sanctioned  ;  and  this  con- 
sideration in  no  degree  detracts  from  the  remark  I  before  made,  that  there  is  nothing 
unreasonable  in  saying  that  more  should  be  charged  for  the  supply  of  a  better  article. 
Then  we  have  under  the  act  of  1860  a  class  of  persons  who  are  unquestionably  to  be 
governed  by  the  provisions  of  that  act.  I  mean  those  persons  who  are  mentioned 
in  the  14th  section  :  the  companies  are  bound  to  supply  them  with  gas  "at  the  rate 
prescribed  by  this  act."  We  now  come  to  the  consideration  of  the  40th  section, 
with  three  lights  thrown  upon  its  construction, — first,  the  reasonableness  of  charging 
a  higher  price  for  a  better  article,  and  the  unreasonableness  of  requiring  the  company 
to  limit  their  charge  to  4s.  per  1000  cubic  feet  equally  for  common  gas  and  for  cannel 
gas, — secondly,  the  fact  that  general  provisions  are  made  with  respect  to  several 
companies,  and  that  some  at  least  of  those  companies  must  be  governed  by  the  40th 
section  only, — thirdly,  that,  with  respect  to  the  class  of  persons  coming  under  s  1  1, 
their  rights  must  certainly  be  governed  by  that  section  :  and  there  is  also  the  fact 
that  no  substantial  distinction  has  been  pointed  out  between  the  ease  of  [835]  those 
persons  and  the  case  of  persons  who  were  supplied  previously  to  the  passing  of  the 
act.  I  have  in  vain  endeavoured  to  discover  any  reason  why  a  preference  should  be 
given  to  the  persons  supplied  under  s.  14  over  those  who  were  supplied  before.  If 
any  could  be  suggested,  it  would  have  been  pointed  out  to  us  by  the  Recorder. 

We  now  come  to  the  material  section, — s.  40.  That  section  enacts  that  "No 
company  shall  advance  the  price  of  gas  above  the  rate  taken  by  such  company  on  the 
1st  of  January,  1860,  whenever  such  rate  is  at  or  above  4s.  6d.  per  1000  cubic  feci, 
unless  there  has  been  such  increase  in  the  cost  of  gas,  or  any  other  circumstances 
affecting  the  company,  as  will  warrant  such  advance."  And  there  is  a  proviso  "that 
no  gas  company  shall  charge  for  common  gas  supplied  by  them  any  sum  exceeding 
5s.  6d.  for  every  1000  cubic  feet,  or  for  cannel  gas  any  sum  exceeding  7s.  6d.  for 
every  1000  cubic  feet."  That,  as  it  seems  to  me,  is  the  provision  which  must  govern 
the  dealings  of  these  companies  from  and  after  the  passing  ot  the  Metropolis  Gas  Act,  I860: 

and,  if  that  be  so,  it  is  inconsistent  with  the  24th  section  of  the  1  '■>  &  II  Vict.  c.  lxix. 
I  do  not  assent  to  the  proposition  quoted  from  Dwarris  on  Statutes  that,  in  order 
to  elfect  a  repeal  of  a  former  act,  the  later  or  repealing  act  must  contain  express  words. 
If  that  be  the  proposition  which  that  Learned  author  means  to  lay  down,  it  clearly  is 
not  accurate.  It  is  enough  if  there  be  words  which  by  necessary  implication  repeal 
it.     Now,  it  is  a  uecessarj  implication  that,  if  the  company  are  to  onarge  sums  not 

exceeding  5s.  (Id.  for  every    IU00  cubic  feet   of  ,i,ras  A.,  or  7s.  6d.  per    1000  OublC  feel   of 

gas  B.,  gas  ('.  not  being  supplied  al  all,  thai  is  a  provision  which  is  practically  and  in 
terms  inconsistent  with  the  provisions  of  the  l  l  &  L5  Vict.  o.  Lxix.  Is  there  [836] 
any  absurdity  in  that  const  met  ion,  or  any  reason  why  that  pro\  iso  iii  the  1  Ith  -eel  ion 
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of  the  Metropolis  Gas  Act,  1860,  should  be  inapplicable  to  the  present  case?  Upon 
much  consideration,  I  am  satisfied  there  is  no  such  absurdity.  I  certainly  did  at  one 
time  incline  to  think  that  it  would  be  absurd  that  the  companies  who  on  the  1st  of 
January,  I860,  charged  at  the  rate  of  4s.  6d.  per  1000  cubic  feet  for  their  gas  should 
be  precluded  from  raising  that  rate  unless  there  has  been  such  increase  in  the  cost  of 
gas,  or  other  circumstances  affecting  the  company,  as  should  warrant  such  an  advance, 
and  that  other  companies  who  on  that  day  charged,  like  this  company,  less  than  4s.  6d. 
per  1000  cubic  feet  for  their  gas  should  be  at  liberty  at  once  to  raise  the  price  to 
5s.  6d.  But,  although  that  does  appear  to  be  so  when  you  read  the  first  six  lines  of 
the  section,  I  think  it  will  appear  not  to  be  so  when  you  read  the  proviso  which 
immediately  follows, — "  Provided  always,  that  before  raising  the  gas-rate  in  any 
district,  the  gas  company  supplying  such  district  shall  give  notice  of  their  intention 
to  the  local  authorities  of  the  district,  and  in  some  newspaper  circulating  within  the 
district  for  two  consecutive  weeks  at  least,  one  month  before  such  alteration  in  the 
gas-rate  shall  be  made  ;  and  in  case  any  local  authority  shall,  within  such  month, 
dissent  from  such  alteration,  it  shall  be  determined  by  arbitration  in  the  manner 
hereinbefore  mentioned  whether  such  alteration  shall  be  allowed."  That  proviso  is 
applicable  generally,  as  it  appears  to  me,  to  the  case  of  any  company  raising  its  rate, 
whatever  that  rate  may  have  been  upon  the  1st  of  January,  1860:  if  that  rate  was 
then  4s.  6d.  per  1000  cubic  feet,  it  is  not  to  be  raised  unless  the  circumstances  can  be 
shewn  which  are  referred  to  at  the  beginning  of  the  section  :  whatever  it  may  have 
been,  it  is  not  to  be  raised  without  notice,  [837]  and  not  then,  if  upon  a  reference  to 
arbitration, — which,  upon  the  best  consideration  I  can  give  the  act,  appears  to  me  to 
be  a  reference  to  the  inspector  to  be  appointed  under  the  7th  section,  and  whose 
award  is  to  be  carried  into  effect  in  the  manner  pointed  out  in  ss.  7  to  10  inclusive, — 
it  shall  appear  that  the  raising  of  the  price  is  unreasonable.  If  it  were  proposed  to 
raise  the  rate  beyond  4s.  6d.  per  1000  cubic  feet,  the  arbitrator  would  doubtless  look 
to  the  legislative  declaration  at  the  beginning  of  the  section,  and  would  not  allow  the 
rate  to  be  raised  beyond  4s.  6d.  per  1000  cubic  feet,  unless  there  had  been  either  a 
general  rise  in  the  cost  of  gas  or  some  other  circumstances  affecting  the  particular 
company  which  would  warrant  an  advance  of  price.  That  appears  to  me  to  reconcile 
the  whole  matter, — this  proviso,  awkwardly,  no  doubt,  introduced  into  the  middle  of 
the  section,  operating  for  the  purpose  I  have  mentioned.  Then  follows  a  proviso 
which  seems  to  me  strongly  to  confirm  this  view  of  the  matter.  It  is,  "Provided 
always  that  no  gas  company," — that  is,  none  of  the  companies  mentioned  in  the 
preamble, — "  shall  charge  for  common  gas  supplied  by  them  any  sum  exceeding  5s  6d. 
for  every  1000  cubic  feet,  or  for  cannel  gas  any  sum  exceeding  7s.  6d.  for  every  1000 
cubic  feet ;  provided  also,  that  any  company  shall  be  at  liberty  to  change  the  kind  of 
gas  from  time  to  time  supplied  by  such  company,  whether  common  or  cannel  gas,  on 
giving  three  months'  notice  of  their  intention  so  to  do;  and,  upon  the  expiration  of 
such  notice,  the  company  shall  thenceforth  supply  gas  pursuant  thereto  under  the 
provisions  of  this  act  until  an}'  like  notice  shall  be  given  for  a  further  change  ;  and, 
when  the  company  shall  change  the  supply  from  cannel  gas  to  common  gas,  the  rate 
shall  be  reduced  so  as  not  to  exceed  4s.  6d.  per  1000  cubic  feet,  except  under  the 
circumstances  [838]  and  in  the  manner  hereinbefore  set  forth."  This  clearly  is 
general,  and  applicable  to  all  the  companies ;  and  it  would  be  absurd,  as  applicable  to 
this  company  (the  plaintiffs),  if  4s.  was  to  be  the  maximum  charge  for  each  species 
of  gas  ;  for,  to  be  of  any  validity,  the  argument  on  the  part  of  the  defendants  must 
undoubtedly  go  to  that  length. 

Having  paid  the  best  attention  I  could  to  the  various  provisions  of  these  acts  of 
parliament,  and  to  the  able  arguments  which  have  been  addressed  to  us,  I  am  quite 
satisfied  that  the  construction  I  have  put  upon  them  is  the  true  one,  and  that  the 
plaintiffs  are  entitled  to  the  increased  rate  charged. 

Byles,  J.  I  am  of  the  same  opinion.  I  must  confess  that  from  a  very  early  stage 
of  the  argument  I  inclined  to  think  that  the  plaintiffs  were  entitled  to  succeed, 
although  I  was  for  a  short  time  embarrassed  by  the  able  argument  of  the  learned 
Recorder.  I  apprehend  that  one  of  the  authorities  cited, — and,  indeed,  a  higher 
authority  cannot  be  cited  (a), — lays  down  the  true  rule,  or  rather  one  of  the  alterna- 

(a)  Referring  to  the  judgment  of  V.  C.  Wood  in  the  case  of  In  re  the  London  and 
Eastern  Banking  Corporation,  27  Law  J.,  Ch.  457,  461,  n.,  4  Kay  &  J.  273. 
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tives  of  the  true  rule,  as  to  the  effect  of  a  subsequent  upon  a  prior  act  of  parliament, 
viz.  that,  though  in  the  subsequent  act  the  prior  act  is  not  expressly  mentioned,  the 
prior  act  is  repealed,  if  there  be  an  invincible  contrariety  or  repugnancy  between  the 
two.  Now,  the  question  here  is,  whether  any  one  can  read  the  23rd  and  24th  sections 
of  the  14  til  15  Vict.  C.  lxix.,  without  seeing  that  they  must  be  repealed  by  the 
Metropolis  Gas  Act,  lSfiO.  The  23rd  section  authorizes  the  supply  of  gas  of  an 
inferior  quality.  The  25th  section  of  the  Metropolis  Gas  Act,  1860,  altogether 
prohibits  the  sup  [839]-ply  of  gas  of  that  inferior  quality.  That  alone  seems  to  me 
to  dispose  of  the  argument  that  the  23rd  and  21th  sections  of  the  private  act  are 
unaffected  by  the  provisions  of  the  general  act.  If  it  were  not  so,  we  must  arrive  at 
this  conclusion,  viz.  that  a  company  would  be  compelled  by  the  tyranny  of  an  act  of 
parliament  to  supply  a  very  much  superior  and  more  expensive  article  at  the  same 
price  which  they  were  before  authorized  to  charge  for  the  inferior  and  less  expensive 
article.  That  being  so,  one  would  naturally  look  to  see  whether  or  not  any  new  rate 
of  charge  is  introduced  into  the  general  act.  A  comparison  of  the  several  sections, 
and  the  observations  of  Sir  Fitzroy  Kelly  upon  them,  induced  me  to  suspect  that 
there  must  have  been  in  the  bill  as  originally  introduced  a  scale  of  charges.  Though 
I  do  not  at  all  form  my  opinion  upon  that,  it  seems  that  that  suspicion  was  not 
altogether  unfounded.  The  14th  section  speaks  of  "the  rate  prescribed  by  this  act:" 
and  there  is  another  clause  which,  though  not  in  the  same  language,  is  just  as  express, 
viz.  the  36th,  which  relates  to  the  determination  of  existing  contracts,  and  which 
contains  a  proviso  that,  "from  the  time  of  the  passing  of  this  act  until  the  1st  of 
February,  1SG2,  the  provisions  of  this  act  relating  to  price,  purity,  and  illuminating 
power  of  gas,  shall  not  apply  to  any  such  company  "  (that  is,  any  of  the  gas  companies 
included  in  that  act),  "unless  such  company  shall  elect  to  adopt  them."  I  took  the 
liberty  of  asking  the  learned  Recorder  where  those  provisions  were  to  be  found  :  but 
he  could  only  refer  me  to  the  40th  section.  I  apprehend,  therefore,  though  it  is  not 
necessary  to  decide  that  question,  that  the  provisions  of  the  40th  section  are  a 
substantial  enactment,  as  much  as  the  original  clauses  would  have  been,  as  to  the 
price  to  be  charged  for  gas.  There  is  such  a  provision  in  the  act  of  parliament ;  and 
it  is  [840]  nowhere  to  be  found  but  in  section  40.  I  confess  I  was,  like  my  Brother 
Willes,  very  much  bewildered  by  the  provision  that,  where  a  company  had  before 
charged  at  or  above  the  rate  of  4s.  Gd.  per  1000  cubic  feet,  it  should  not  charge  an 
increased  rale  under  this  act ;  but  that,  where  it  had  been  in  the  habit  of  charging 
less  than  4s.  Gd.  per  1000  cubic  feet,  it  might  now  increase  the  charge  to  5s.  Gd.  per 
1000  cubic  feet  for  common  gas.  I  am  very  much  disposed  to  think  that  the  explana 
tion  which  was  given  by  Sir  Fitzroy  Kelly  is  the  true  one,  viz.  that  it  was  supposed 
that  companies  who  charged  that  lower  rate  were  in  the  habit  of  supplying  the 
consumer  with  a  very  inferior  article,  and  that,  that  being  so,  the  higher  charge  was 
necessary  to  compensate  them  for  the  expense  they  would  necessarily  incur  when  the 
new  act  compelled  them  to  supply  gas  of  such  a  much  higher  illuminating  power. 
But,  in  point  of  fact,  it  is  of  no  importance  to  decide  that  question,  and  for  this 
reason  that,  whether  this  is  a  proviso  or  a  substantive  enactment,  the  absurdity  would 
be  exactly  the  same.  But,  further,  it  may  well  be  a  proviso,  and  yet  be  just  as 
conclusive,  as  it  seems  to  me,  as  against  the  parties  to  this  record.  It  is  a  proviso 
upon  the  advance  of  the  price  of  gas.  For  these  reasons,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  court. 

KEATING,  J.  I  am  of  the  same  opinion,  although  I  must  confess  that  my  mind 
has  fluctuated  a  good  deal  in  the  course  of  the  argument.  1  was  much  stunk  by 
many  of  the  arguments  urged  by  the  Recorder  :  but,  in  the  result,  I  entirely  coincide 
with  the  opinions  expressed  by  my  two  learned  Brothers.  It  is  not  necessary  that  1 
should  repeal  what  has  been  s;iid  by  my  Brother  WillcS  AS  to  the  object  and  intent  of 
this  act  [841]  of  parliament.  I  agree  with  him  that,  in  construing  this  act  and  its 
several  provisions,  we  cannot  exclude  from  our  consideration  that  part  of  the  preamble 
which  refers  to  the  absence  of  uniformity  in  respect  of  the  regulations  to  which  these 
companies  are  subject :  and  although,  undoubtedly,  the  construction  of  the  acl  is  not 
unattended  with  difficulty,— a  difficulty  which  is  greatly  enhanced  by  the  change 
which  acts  of  parliament  sometimes  undergo  during  their  progress  through  their 
various  stages,— yet  I  think  that  the  construction  at  which  the  court  has  arrived  in 
this  ease  will  reconcile  most  if  not  all  of  the  difficulties  which  have  been  suggested. 
The  legislature  clearly  intended  to  affect   the   price  of  supply  mentioned   in  former  gas 

C.  I',  xx.— 33 
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companies  acts.  I  agree  that,  where  we  find  in  an  act  of  parliament  a  prohibition 
against  a  public  company  exacting  more  than  a  prescribed  rate,  we  should  require 
a  very  clear  enactment  in  a  subsequent  act  to  remove  that  restriction.  But  it  is 
equally  clear  that,  if  we  find  in  a  later  act  of  parliament  provisions  which  are  utterly 
inconsistent  with  those  of  an  earlier  act,  we  are  bound  to  give  effect  to  the  later  pro- 
visions. Now,  in  addition  to  the  sections  to  which  my  learned  Brothers  have  referred 
for  the  purpose  of  shewing  that  the  legislature  when  they  passed  this  act  must  have 
conceived  that  there  was  a  rate  prescribed  for  the  price  of  gas,  in  addition  to  the  14th 
section,  which  speaks  of  a  "  rate  prescribed  by  this  act,"  and  to  the  36th  section, 
which  was  read  by  my  Brother  Byles,  I  would  call  attention  to  the  35th  section, 
which  refers  in  terms  not  less  clear  to  a  rate  prescribed  by  the  act,  for  it  provides 
that,  "after  the  31st  of  December,  1860,  no  gas  company  shall,  except  under  existing 
contracts,  demand  or  take  for  any  gas  or  five-light  meter  supplied  by  them  any  sum 
of  money  not  exceeding  the  rate  or  meter-rent  by  this  [842]  act  authorized  "(a). 
Undoubtedly  it  might  at  first  suggest  itself  that  that  section  applies  altogether  to 
meters  and  meter-rent:  but  it  will  be  observed  that  not  only  does  it  apply  to  "any 
gas  or  five-light  meter  "  supplied  by  the  company,  but  it  goes  on  to  say  "  any  sum  of 
money  exceeding  the  rale  or  meter-rent  by  this  act  authorized."  Without  doing  any 
violence  to  the  construction,  it  seems  to  me  that  "  rate  "  there  may  be  taken  to  apply 
to  the  price  charged  for  the  gas  supplied.  But,  even  without  that  section,  it  seems  to 
me  that  the  two  sections  which  have  been  referred  to  are  quite  sufficient  to  shew  that 
the  legislature  conceived  that  a  rate  had  been  prescribed  by  the  act.  That  brings  us 
to  the  40th  section,  which  is  the  only  one  that  does  describe  a  rate  for  the  supply  of 
gas.  I  entirely  agree  with  my  Brother  Willes  in  the  observations  which  he  has  made 
upon  that  section.  And,  upon  the  whole,  I  concur  in  giving  judgment  for  the 
plaintiffs. 

Judgment  for  the  plaintiffs. 

Smurthwaite  v.  Wilkin*  and  Another.    Feb.  11th,  1862. 

[S.  C.  31  L.  J.  C.  P.  214;  5  L.  T.  842  ;  7  L.  T.  65  ;  10  W.  B.  386.  See 
1868,  L.  E.  2  A.  &  E.  277.  Referred  to,  The  WiVielm  Schmidt,  1871,  21 
Discussed,  Sewell  v.  Burdick,  1884,  10  App.  Cas.  87.] 

Under  the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill,  the  rights  and  liabilities  of  the 
consignee  of  indorsee  of  the  bill  of  lading  pass  from  him  by  indorsement  over  to  a 
third  person. 

The  declaration  was  for  money  payable  by  the  defendants  to  the  plaintiff'  for 
freight  for  the  conveyance  by  the  plaintiff  for  the  defendants,  at  their  request,  of 
goods  in  ships,  and  for  money  found  to  be  due  from  the  defendants  to  the  plaintiff  on 
accounts  stated  between  them. 

Third  plea,  as  to  the  claim  for  freight,  that  the  said  freight  is  claimed  for  con- 
vevance  of  goods  on  a  vo3Tage  from  Odessa  to  a  port  in  Great  Britain  or  Ireland,  and 
[843]  which  was  payable  to  the  plaintiff  by  virtue  of  a  charter-party  and  of  a  bill  of 
lading  made  with  reference  to  the  conveyance  of  the  said  goods,  and  under  which  the 
same  were  shipped  and  carried  on  the  said  voyage,  and  by  the  said  bill  of  lading  it 
was  declared  that  the  said  goods  were  shipped  by  Ephrussi  &  Co.  of  Odessa,  on  the 
ship  "  Catherine  Green,"  then  in  the  port  of  Odessa,  and  bound  for  Cork  or  Falmouth 
for  orders,  and  the  said  goods  were  thereby  made  deliverable  at  a  safe  port  in  the 
united  kingdom  of  Great  Britain  or  Ireland,  except  as  therein  excepted,  unto 
J.  H.  Schroeder  &  Co.,  London,  or  their  assigns,  paying  freight  for  the  said  goods  as 
per  charterparty,  less  1421.  4s.,  received  as  advanced  on  account  of  the  freight  and  of 
the  premium  of  insurance  thereon  ;  and  the  said  Ephrussi  &  Co.  and  J.  H.  Schroeder 
&  Co.  were  not  either  of  them  the  defendants  or  the  agents  of  the  defendants ;  and 
the  defendants  did  not  by  themselves  or  their  agents  ship  the  said  goods  or  any  part 
thereof,  nor  were  consignors  or  consignees  of  any  of  the  said  goods,  nor  were  parties 
to  or  named  in  the  said  charterparty  or  bill  of  lading  ;  and  the  defendants  first  became 
interested  in  the  said  goods  by  purchasing  the  same  after  the  said  shipment  thereof, 

(a)  By  section  14. 


See  The  Felix, 
5  L.  T.  37. 
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and  after  the  making  and  delivery  of  the  said  bill  of  lading,  and  during  the  said 
voyage,  the  said  purchase  being  made  from  the  said  J.  H.  Schroeder  &  Co.,  who  on 
such  purchase  indorsed  the  said  bill  of  lading  to  the  defendants  :  and  afterwards, 
during  the  said  voyage,  and  before  any  of  the  said  goods  arrived  at  the  port  of 
delivery  or  were  delivered  or  deliverable,  and  before  an}'  of  the  freight  now  claimed 
was  payable,  the  defendants,  for  a  sufficient  and  valuable  consideration  then  paid  to 
them  by  the  purchasers  hereinafter  mentioned,  sold  and  disposed  of  the  said  goods 
and  all  interest  of  the  defendants  therein,  and  all  right  to  the  possession  thereof,  to 
cer-[844]  tain  other  persons,  to  wit,  King,  Melvil,  &  Co.,  and  then  indorsed  and 
delivered  the  said  bill  of  lading  to  the  said  King,  Melvil,  &  Co.,  in  order  to  vest,  and 
vested,  in  them  all  property,  right,  and  interest  in  and  to  the  said  goods,  and  the 
defendants  then  ceased  to  have,  and  they  had  not  at  any  time  thereafter,  any  property 
or  interest  in  the  said  goods  or  the  delivery  thereof ;  and  the  delivery,  so  far  as  the 
same  took  place,  was  to  persons  other  than  the  defendants,  and  the  defendants  never 
promised  the  plaintiff  to  pay  him  all  or  any  of  the  said  freight,  and  never  were  liable 
except  or  otherwise  than  as  aforesaid. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being,  "  that  the  defendants,  having  once  become  liable  to  the  plaintiff  for  the  freight, 
by  reason  of  the  indorsement  to  them  of  the  said  bill  of  lading,  and  the  vesting  in 
them  of  the  property  in  the  said  goods,  as  conceded  by  the  plea,  are  still  liable  to 
the  plaintiff  for  the  said  freight,  notwithstanding  the  said  indorsement  of  the  bill  of 
lading  by  the  defendants  to  other  persons,  and  the  alleged  transfer  of  the  property 
in  the  said  goods  to  other  persons  by  such  indorsement."     Joinder. 

Lewers  (with  whom  was  Manisty,  Q.  C.)  in  support  of  the  demurrer  (a).  Enough 
is  admitted  upon  this  [845]  record  to  shew  that  the  defendants  are  liable  for  the 
freight  in  question.  They  became  purchasers  of  the  goods  and  assignees  of  the  bill  of 
lading  from  Schroeder  &  Co.  The  language  of  the  1st  section  of  the  Bills  of  Lading 
Act,  18  &  19  Vict.  c.  Ill,  are  very  general, — "Every  consignee  of  goods  named  in  a 
bill  of  lading,  and  every  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass  upon  or  by  reason  of  such  consignment  or  indorsement, 
shall  have  transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the 
same  liabilities  in  respect  of  such  goods,  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself."  That  puts  the  consignee  or  indorsee  in  whom 
the  property  in  the  goods  has  vested  in  the  same  position  in  respect  of  liabilities  and 
of  rights  as  the  consignor  stood  in  ;  and  no  [846]  subsequent  indorsement  can  dis- 
charge that  liability.  At  common  law,  the  acceptance  of  goods  under  a  bill  of  lading 
was  evidence  whence  a  jury  might  infer  a  contract  to  pay  the  freight :  Sanders  \ . 

(u)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :— 
"1.  That  the  first  section  of  the  18  &  19  Vict,  c.  1 1 1  (the  Bills  of  Lading  Act) 
renders  the  defendants,  as  indorsees  of  the  bill  of  lading  mentioned  in  the  third  plea, 
and  proprietors  at  one  time  of  the  goods  therein  described,  subject  to  the  same 
liabilities  in  respect  of  freight  as  if  the  contract  contained  in  the  said  bill  of  lading 
had  been  made  with  themselves  ;  and  that,  as  the  party  or  parties  with  whom  that 
contract  was  made  would  not  be  discharged  from  their  liabilities  in  respect  of  freight 
by  the  circumstances  alleged  in  the  said  plea,  so  neither  are  the  defendants,  standing 
as  they  do  by  virtue  of  the  said  act  in  the  same  position  as  the  party  or  parties,  dis- 
charged from  their  said  liabilities  by  the  said  circumstances: 

"  2.  That  the  alleged  transfer  of  the  property  in  the  said  goods  to  the  defendants' 
assigns  by  indorsement  of  the  said  bill  of  lading,  does  not  prejudice  or  affect  any 
liability  to  which  the  defendants  may  have  been  subject  to  pay  freight  in  respect  of 
the  same,  notwithstanding  that  it  may  have  created  a  new  liability  under  the  said  act 
to  pay  freight  on  the  part  of  the  defendants'  assigns,  the  liability  of  mesne  indorsees 
being  expressly  saved  and  reserved  by  the  second  section  of  the  said  act: 

"3.  That,  irrespectively  of  the  said  act,  the  circumstances  alleged  in  the  said  pica, 

so  far  from  operating  as  a  discharge  of  the  defendants  from  their  liability  to  pay  the 
said  freight,  are  not  inconsistent  with  the  continuing  liability  of  the  defendants  to  pay 
the  same,  inasmuch  as  they  disclose  a  constructive  taking  of  the  said  goods  by  the 
defendants  under  the  said  indorsement,  and  such  constructive  taking  is  evidence  from 
which  a  jury  might  lawfully  and  reasonably  infer  a  contract  between  the  defendants 
and  the  plaintiff  to  pay  freight  in  respect  of  the  said  goods." 
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Vanzeller,  2  Gale  &  D.  244  ;  Wegener  v.  Smith,  15  C.  B.  285  :  therefore,  if  the  argument 
on  the  other  side  be  correct,  the  provision  in  the  Bills  of  Lading  Act  was  unnecessary. 
[Erie,  C.  J.  A  bill  of  lading  may  pass  through  the  hands  of  several  persons  before 
the  goods  arrive.  Do  you  contend  that  each  indorsee  remains  liable  to  the  ship-owner 
for  the  freight?]  Yes.  [Erie,  C.  J.  The  statute  to  some  extent  remedies  what  was 
felt  to  be  a  crying  evil :  but  this  construction  would  make  it  work  a  most  glaring 
injustice.]  The  2nd  section  removes  all  doubt:  it  enacts  that  "nothing  herein  con- 
tained shall  prejudice  or  affect  any  right  of  stoppage  in  transitu,  or  any  right  to  claim 
freight  against  the  original  shipper  or  owner,  or  any  liability  of  the  consignee  or 
indorsee  by  reason  or  in  consequence  of  his  being  such  consignee  or  indorsee,  or  of  his 
receipt  of  the  goods  by  reason  or  in  consequence  of  such  consignment  or  indorsement." 
The  language  of  the  1st  section  is  general  and  free  from  all  ambiguity.  The  moment 
it  is  shewn  that  a  person  is  indorsee  of  a  bill  of  lading,  his  liability  attaches,  and 
nothing  which  takes  place  afterwards  can  discharge  him  from  that  liability.  Besides, 
apart  from  the  statute,  there  is  enough  here  to  warrant  a  jury  in  inferring  a  contract 
to  pay  the  freight.  The  defendants  are  indorsees  of  the  bill  of  lading  and  so  acquire 
the  property  in  the  goods.  They  sell  the  goods,  and  receive  the  price.  The  receipt 
of  the  goods  by  their  assignees  is  consequently  a  constructive  receipt  by  the  defen- 
dants themselves.  The  main  reliance,  however,  is  upon  the  plain  and  unambiguous 
words  of  the  statute. 

[847]  Aspland,  contra,  was  stopped  by  the  court  (a). 

Erle,  C.  J.  The  argument  of  Mr.  Lowers  has  not  satisfied  me  that  the  plaintiff 
in  this  case  is  entitled  to  judgment.  The  action  is  brought  to  recover  freight,  and 
the  facts  which  are  admitted  upon  the  record  are  that  goods  were  shipped  at  Odessa 
under  an  ordinary  bill  of  lading,  that  the  bill  of  lading  was  assigned  to  the  defendants, 
and  by  them  assigned  over  to  third  parties,  by  whom  the  goods  were  received.  The 
contention  on  the  part  of  the  plaintiff  is,  that  the  property  in  the  goods  passing  to 
the  defendants  by  the  assignment  of  the  bill  of  lading,  under  the  Bills  of  Lading  Act, 
18  &  19  Vict.  c.  Ill,  they  are  liable  for  the  freight,  although  they  never  received  the 
goods.  Now,  the  words  of  the  1st  section  of  that  act  are  that  "every  consignee  of 
goods  named  in  a  bill  of  .lading,  and  every  indorsee  of  a  bill  of  lading  to  whom  the 
property  in  the  goods  therein  mentioned  shall  pass  upon  or  by  reason  of  such  consign- 
ment or  indorsement,  shall  have  transferred  to  and  vested  in  him  all  rights  of  suit, 
and  be  subject  to  the  same  liabilities  in  respect  of  such  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with  himself."  The  consignor  remains 
always  liable  for  the  freight ;  and,  because  the  statute  [848]  says  that  every  consignee 
or  assignee  shall  by  reason  of  the  consignment  or  indorsement  have  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of  the 
goods  as  if  the  contract  contained  in  the  bill  of  lading  had  been  made  with  him,  the 
contention  is  that  the  consignee  or  assignee  shall  always  remain  liable,  like  the  con- 
signor, although  he  has  parted  with  all  interest  and  property  in  the  goods  by  assigning 
the  bill  of  lading  to  a  third  party  before  the  arrival  of  the  goods.  The  consequences 
which  this  would  lead  to  are  so  monstrous,  so  manifestly  unjust,  that  I  should  pause 
before  I  consented  to  adopt  this  construction  of  the  act  of  parliament.  The  person 
who  received  the  goods  under  the  bill  of  lading  was  always  considered  liable  for  the 
freight ;  but  that  was  not  by  virtue  of  an  original  liability  as  a  contracting  party, 
but  on  a  contract  implied  from  his  acceptance  of  the  goods.  Looking  at  the  whole 
statute,  it  seems  to  me  that  the  obvious  meaning  is,  that  the  assignee  who  receives  the 
cargo  shall  have  all  the  rights  and  bear  all  the  liabilities  of  a  contracting  party  ;  but 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"  1.  That  the  defendants  are  shewn  by  the  third  plea  never  to  have  become  liable 
to  pay  freight,  having  indorsed  over  the  bill  of  lading  for  valuable  consideration 
during  the  voyage  ; 

"  2.  That,  if  ever  liable  in  any  sense,  they  ceased  to  be  so  on  the  indorsement  of 
the  bill  of  lading ; 

"3.  That  it  was  not  intended  by  the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill, 
that  successive  indorsees  of  bills  of  lading  should  be  liable  at  the  same  time  for  freight ; 
and  that,  assuming  the  defendants  to  be  under  any  liability,  it  is  not  of  a  nature  to 
support  the  declaration." 
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that,  if  he  passes  on  the  bill  of  lading  by  indorsement  to  another,  he  passes  on  all  the 
rights  and  liabilities  which  the  bill  of  lading  carries  with  it.  The  preamble  of  the 
statute  leads  me  to  that  conclusion:  it  states  that,  "whereas,  by  the  custom  of 
merchants,  a  bill  of  lading  of  goods  being  transferable  by  indorsement,  the  property 
in  the  goods  may  thereby  pass  to  the  indorsee,  but  nevertheless  all  rights  in  respect 
of  the  contract  contained  in  the  bill  of  lading  continue  in  the  original  shipper  or  owner, 
and  it  is  expedient  that  such  rights  should  pass  with  the  property."  Therefore,  the 
statute  in  effect  in  s.  1  enacts  that,  if  the  consignor  assigns  the  bill  of  lading,  all  his 
rights  in  respect  of  the  goods  shall  pass  with  the  property.  When  the  assignee  assigns 
over  to  another,  [849]  does  he  retain  all  the  rights  and  liabilities  of  the  original  con- 
tracting party  ?  He  clearly  has  no  right  to  the  cargo.  Is  he  then,  by  the  indorse- 
ment, to  pass  on  his  rights  to  the  indorsee,  and  to  retain  all  his  liabilities  in  respect 
of  the  goods !  Such  a  construction  might  be  very  convenient  for  the  ship-owner,  but 
it  would  be  clearly  repugnant  to  one's  notions  of  justice.  The  preamble  indicates  the 
expediency  of  the  consignor's  rights  in  respect  of  the  contract  contained  in  the  bill  of 
lading  passing  by  the  indorsement  of  it;  and  the  1st  section,  in  order  to  carry  out 
that  intention,  provides  for  the  passing  by  the  indorsement  of  the  rights  and  liabilities 
which  ought  to  attach  to  the  right  of  property  in  the  goods.  Whilst,  therefore,  he 
remains  the  holder  of  the  bill  of  lading,  the  assignee  is  clothed  with  all  the  rights  and 
liabilities  which  attach  to  the  contract:  but,  when  he  parts  with  it  by  indorsement 
to  a  third  person,  he  passes  on  to  such  third  party  all  the  rights  which  he  himself  had, 
and  all  the  liabilities  also.  It  was  further  contended  by  Mr.  Lewers  that  the  defen- 
dants were  liable  at  common  law,  and  that,  inasmuch  as  the  assignees  on  assigning 
over  received  the  price  of  the  goods,  the  receipt  of  the  goods  by  their  assignees  was 
a  constructive  receipt  of  the  goods  by  themselves.  The  origin  of  the  common-law 
liability  of  the  assignee  of  the  bill  of  lading  was  this, — the  master  had  a  lien  upon  the 
cargo,  and  the  receipt  of  the  goods  by  the  consignee  or  assignee  was  assumed  to 
be  made  under  an  implied  bargain  that,  if  the  master  would  forego  his  lieu,  he  the 
assginee,  would  pay  freight  and  demurrage.  That,  however,  cannot  in  the  smallest 
degree  apply  to  one  who  does  not  receive  the  goods. 

WILLIAMS,  J.  1  am  of  the  same  opinion.  The  words  of  the  1st  section,  taken 
literally,  are  undoubt  [850]-edly  very  general.  But,  looking  at  the  preamble,  and  at 
the  general  scope  and  intention  of  the  statute,  I  can  entertain  no  doubt  that  the  view 
presented  by  my  Lord  is  the  true  one.  The  general  scope  of  the  act  is  that,  whereas 
before,  by  the  custom  of  merchants,  the  property  in  the  goods  passed  by  the  indorse- 
ment and  delivery  of  the  bill  of  lading,  now  all  the  lights  and  liabilities  of  the  eon 
signor  under  the  contract  shall  pass  with  the  property, — that  is  that,  where  the  right 
of  property  leaves  the  party,  the  rights  and  liabilities  under  the  contract  shall  leave 
him  also.     The  owner  can  sue  no  one  but  him  to  whom  the  property  has  passed. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendant. 

Meaks  v.  The  London  and  Soi  in  Western  Railway  Company. 

Feb.  23rd,  L862. 

[S.  C.  31  L.  J.  C.  P.  220;  G  LT.  190.] 

The  owner  of  a  chattel,  e.g.,  a  barge,  which  is  out  on  hire  for  an  unexpired  term,  may 
maintain  an  action  againsl  a  third  person  for  a  permanent  injury  thereto. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of  the  com- 
mitting of  the  grievance  thereinafter  mentioned,  was  the  owner  <>f  a  certain  barge, 
which  said  barge  was  before  then  let  to  hire  to  one  John  Scott  Russell  fur  a  certain 

time  then  unexpired,  and  the  same  was  then  in  the  possession  of  the  said  John  Scott 
Russell  by  virtue  of  the  said  letting,  the  reversion  therein  then  belonging  to  the 
plaintiff;  that  the  defendants  were  by  their  servants  in  that  behalf  engaged  in  raising 
a  boiler  from  and  nut  of  the  said  barge;  yet  that  the  defendants  were  guilty  of  such 

DBgligence,  carelessness,  and  improper  conduct  in  and  [851]  about  the  raising  and 
attempting  to  raise  the  said  boiler  out  of  the  said  barge,  and  used  such  improper  and 
insufficient  materials  for  that  purpose,  that,  by  reason  thereof,  the  said  boiler  fell  into 
the  said  barge,  and  greatly  damaged  and  injured  thesamo;  wherebj  the  plaintiff  had 

been  deprived  of  the  use  of  his  said  barge  for  a  long  space  of  lime,  and  had  lost  divers 
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gains  and  profits  which  he  would  have  acquired  therefrom,  and  was  greatly  injured 
in  his  reversionary  interest  therein,  and  would  be  put  to  great  expense  in  and  about 
repairing  the  damage  so  done  to  the  said  barge. 

To  this  declaration  the  defendants  demurred,  on  the  ground  that  "the  facts  stated 
in  the  declaration  shew  no  cause  of  action  against  the  defendants."     Joinder. 

Milward,  in  support  of  the  demurrer  (a)1.  No  precedent  is  to  be  found  of  an  action 
by  the  reversioner  for  any  injury  to  a  chattel  whilst  out  of  his  possession.  The  barge 
being  at  the  time  of  the  accident  in  the  possession  of  Scott  Russell,  who  was  apparently 
the  owner,  and  who  was  entitled  to  the  possession  for  an  unexpired  term,  the  conse- 
quence of  holding  that  the  plaintiff  may  sue  will  be  that  the  defendants  may  have 
two  actions  brought  against  them  for  the  same  [852]  damages,  to  neither  of  which 
would  a  judgment  in  the  other  be  an  answer.  There  was  no  privity  between  the 
plaintiff  and  the  defendants  in  respect  of  which  the  latter  could  be  guilty  of  negli- 
gence to  the  former.  It  may  be  that  the  servants  of  Scott  Russell  represented  the 
weight  of  the  articles  to  be  lifted  to  be  10  tons, — a  weight  for  which  the  defendants' 
crane  was  sufficient, — when  in  fact  the  weight  was  15  tons  ;  and  so  the  accident  arose 
from  no  default  on  the  defendants'  part.  If  the  action  were  brought  by  Scott  Russell, 
the  person  with  whom  the  defendants  contracted,  this  would  be  a  good  answer.  The 
case  falls  within  the  principle  of  Blakemore  v.  The  Bristol  and  Exeter  Railway  Company, 
8  Ellis  &  B.  1035.  [Erie,  C.  J.  I  must  confess  I  do  not  see  how  that  case  bears  upon 
the  present.]  The  plaintiff  may  have  a  remedy  against  Scott  Russell.  [Williams,  J. 
The  authorities  upon  this  subject  are  considered  in  Tanered  v.  Allgood,  4  Hurlst  &  N. 
438.  The  first  count  of  the  declaration  there  stated  that  the  plaintiff  was  the  owner 
of  goods  which  had  been  let  to  hire  to  one  T.  for  a  term,  and  that  the  defendant  sold 
the  goods  and  dispersed  them  so  as  to  prevent  the  same  being  followed  and  found, 
whereby  the  plaintiff  was  injured  in  her  reversionary  estate.  The  second  count  was 
similar  to  the  first,  except  that  it  alleged,  that  the  goods  were  let  to  T.  "  to  be  used  in  a 
certain  house  and  not  otherwise  or  elsewhere,  that  T.  had  the  use  of  the  goods  subject 
to  the  expiration  of  the  term,  and  subject  to  the  determination  of  the  term  by  the 
violation  of  the  terms  thereof."  The  defendant  pleaded  that  he  seized  and  took  and 
sold  the  goods,  not  in  market  overt,  but  as  sheriff  under  a  writ  of  fi.  fa.  against  T., 
and  that  the  plaintiff  had  not  sustained  and  would  not  sustain  any  damage  by  reason 
of  the  premises;  and  it  was  held  that,  as  the  damages  sustained  by  the  plaintiff  were 
the  founda-[853]-tion  of  the  action,  the  pleas  were  an  answer  to  the  action.  In  giving 
judgment,  Pollock,  C.  B.,  says:  "Probably  any  temporary  damage  done  while  the 
plaintiff's  possession  was  suspended  by  her  contract  with  another  person,  is  not  the 
foundation  of  an  action."  Nobody  suggested  a  doubt  that  the  action  would  have  lain 
for  a  permanent  injury  to  the  plaintiff's  reversionary  interest  in  the  goods.]  In  that 
case  there  was  a  sale  out  and  out.  [Erie,  C.  .1.  The  purchaser  buys  at  his  peril.] 
At  the  utmost,  here  the  declaration  discloses  only  a  temporary  damage.  The  subject 
was  again  discussed  in  the  court  of  Exchequer,  in  The  Lancashire  Waggon  Company  v. 
Fitzhugh,  6  Hurlst.  &  N.  502.  The  declaration  does  not  necessarily  shew  any  per- 
manent damage  :  non  constat  that  Scott  Russell  would  not  have  repaired  the  barge. 
At  all  events,  there  was  no  contract  between  the  defendants  and  the  plaintiff,  nor  any 
duty  by  law  cast  upon  the  former  to  repair. 

Petersdorff,  Serjt.,  contra,  was  not  called  upon  (a)2. 

(<()'  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  That,  if  the  declaration  be  in  contract,  it  is  bad  on  the  ground  of  there  being  no 
privity  between  the  plaintiff  and  the  defendants,  and  that  it  appears  from  the  declara- 
tion that  Mr.  Scott  Russell,  if  any  one,  is  the  proper  person  to  sue  : 

"  And  that,  if  the  declaration  be  in  tort,  it  is  bad  for  not  shewing  a  permanent 
injury  to  the  reversion,  and  that  it  is  consistent  with  the  declaration  that  the  damage 
done  might  have  been  and  ought  to  have  been  repaired  by  Scott  Russell  before 
re-delivery  to  the  plaintiff;  and  also  that  a  person  not  in  possession  of  a  chattel 
cannot  sue,  the  remedy  being  in  the  hands  of  the  person  in  possession." 

(a)2  The  point  marked  for  argument  on  the  part  of  the  plaintiff  was  as  follows : — 

"That  the  declaration  shews  a  good  cause  of  action  against  the  company  in  conse- 
quence of  the  plaintiff's  reversionary  interest  in  the  barge  being  injured  through  the 
negligence  and  improper  conduct  of  the  defendants'  servants." 
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ERLE,  C.  J.  This  is  an  action  brought  by  the  owner  of  a  barge  to  recover  damages 
for  injury  done  to  it  by  the  negligence  of  the  defendants'  servants  whilst  it  was  out 
on  hire  to  a  third  person.  The  question  is,  whether  the  owner  of  the  barge  has  a 
right  to  maintain  an  action  for  that  injury.  In  my  opinion  he  has  that  right,  the 
mere  temporary  outstanding  interest  in  the  hirer  of  the  barge  amounting  to  nothing. 
That  [854]  trover  will  not  lie  for  the  conversion  of  a  chattel  out  on  loan,  is  clear: 
Gordon  v.  Harper,  7  T.  R  it.  But,  in  Tancred  v.  Allgood,  -4  Hurlst.  &  N.  438,  it  was 
by  implication  held  that  an  action  for  a  permanent  injury  done  to  a  chattel  while  the 
owner's  right  to  the  possession  is  suspended,  may  be  maintained.  I  do  not  see  the 
bearing  of  that  melancholy  case  of  Blake  more  v.  The  Bristol  ««</  Exeter  Railway  Company 
upon  this.  It  may,  however,  be  observed,  that  Scott  Russell,  the  hirer  of  the  barge, 
having  taken  it  to  the  defendants'  premises  for  the  purpose  of  being  loaded  by  their 
servants,  the  defendants  cannot  be  said  to  be  quite  strangers  to  the  plaintiff :  whereas,  in 
Blakemore  v.  The  Bristol  and  Exeter  Railway  ('timpani/,  the  injured  person  was  a  helper  of 
a  helper,  and  one  stage  removed  from  the  parties  contracted  with. 

WILLIAMS,  J.  I  am  of  the  same  opinion.  It  is  alleged  in  the  declaration,  and 
admitted  by  the  demurrer,  that  the  wrongful  act  of  the  defendants'  servants  has 
caused  a  permanent  injury  to  the  chattel  of  the  plaintiff.  It  is  true  that  the  barge  at 
the  time  was  let  out  to  Scott  Russell  for  an  unexpired  term  But,  subject  to  Scott 
Russell's  temporary  interest  in  it,  the  barge  still  remained  the  property  of  the  plaintiff: 
and  I  see  no  reason  why  the  plaintiff  should  not  maintain  the  action.  It  is  fully 
established,  that  in  the  case  of  a  bailment  not  for  reward,  either  the  bailor  or  the 
bailee  may  bring  an  action  for  an  injury  to  the  thing  bailed  ;  but  in  the  ease  of  a 
hiring,  the  owner  cannot  bring  trover,  because  he  has  temporarily  parted  with  the 
possession.  It  seems  to  me,  however,  to  be  clear  that,  though  the  owner  cannot  bring 
an  action  where  there  has  been  no  permanent  injury  to  the  chattel,  it  has  never  been 
doubted  that,  where  there  is  a  per-[855]-manent  injury,  the  owner  may  maintain  an 
action  against  the  person  whose  wrongful  act  has  caused  that  injury. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 

Brown  v.  Tidbits.     Feb.  11th,  1862. 

[S.  0.  31  L.  J.  C.  P.  206  ;  6  L.  T.  385  ;  10  W.  K    165.     Referred  to,  Rawley  v. 
Rawley,  1876,  1  Q.  B.  D.  -1(13.] 

An  attorney  may  set  off  a  claim  for  costs,  notwithstanding  no  signed  bill  has  been 
delivered.— To  a  count  on  an  agreement  to  indemnify  the  plaintiff  against  all  costs 
which  the  plaintiff  might  be  obliged  to  pay  as  defendant  in  a  certain  suit,  or  in 
consequence  thereof,  alleging  that  the  plaintiff,  as  such  defendant  in  that  suit,  was 
compelled  to  pay  in  the  said  suit  and  in  consequence  thereof  a  certain  sum  as  and 
fin- costs, — the  defendant  pleaded,  "as  to  so  much  of  the  count  as  relates  to  the 
plaintiffs  claim  in  respect  of  the  payment  by  him  of  the  said  sum  of  money  as  and 
for  costs  in  the  said  suit,"  a  set>off : — Held,  a  good  plea. 

The  first  count  of  the  declaration  stated  that  the  defendant,  by  a  certain  indenture 
between  the  defendant  of  the  one  part  and  the  plaintiff  (if  the  other  part,  covenanted 
with  the  plaintiff  that  he  would  pay  the  plaintiff  the  sum  of  501.,  together  with 
interest  for  the  same  after  the  rate  of  51.  per  cent,  per  annum,  on  the  loth  of  January, 
1859  ;  yet  the  defendant  has  not  paid  the  said  sum  of  501.,  or  any  part  thereof. 

The  second  count  stated  that  the  defendant,  by  a  certain  other  indenture  between 
the  defendant  of  the  one  pari  and  the  plaiutiff  of  the  other  part,  covenanted  with  the 

plaint  ill  that  he  would  pay  the  plaint  iff  anol  her  sum  of  501.,  with  interest  for  the  same 
after  the  rate  of   101.  percent,  per  annum,  on  the    LOth  of  January,  L859;  yet   the 

defendant  had  not  paid  the  last  mentioned  sum  of  501.,  or  any  pari   I  lie  rent. 

The  t  hi  nl  count  .staled,  that   I  he  defendant  being  an  all  ..nicy  and    Solicitor,    in    COU 

sideration  that  the  (now)  plaintiff  at  the  request  of  the  defendant,  would  employ  the 

defendant   as   his  attorney   and   solicitor    in    and     about    a   certain   suit    in    which   one 
Matthew  Harrison  was  the  plaintiff  and   the  (now)  plaintiff  was  the  dc  [856]  fcndanl, 

the  defendant  promised  the  (now)  plaintiff  to  indemnify  the  (now)  planum  against 

all  costs  which  he  the  (now)  plaintiff  might  as  such  defendant    in  the  said   suil  de 
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obliged  to  pay  in  the  said  suit  or  in  consequence  thereof,  the  same  being  conducted 
by  the  defendant  as  such  attorney  of  the  (now)  plaintiff'  as  aforesaid  :  that  the  (now) 
plaintiff,  relying  on  the  defendant's  said  promise,  employed  him  accordingly,  and  the 
defendant  as  such  attorney,  by  virtue  of  such  employment,  acted  as  the  (now)  plaintiff's 
attorney  in  the  said  suit,  and  conducted  such  suit  to  its  termination  ;  and  that  the 
(now)  plaintiff  as  such  defendant  in  the  said  suit  as  aforesaid  was  compelled  to  pay  in 
the  said  suit,  and  in  consequence  thereof,  as  and  for  costs,  to  wit,  to  the  said  Matthew 
Harrison,  as  the  plaintiff  therein,  a  large  sum  to  wit,  1311.  18s.  lOd.  ;  and  although 
all  things  had  happened  necessary  to  entitle  the  (now)  plaintiff  to  have  the  defendant's 
said  promise  fulfilled,  yet  the  defendant  had  broken  the  same,  and  had  not  indemnified 
the  (now)  plaintiff  according  to  his  said  promise,  or  paid  the  (now)  plaintiff  the  said  sum 
of  1311.  18s.  10d.,  or  any  part  thereof:  Claim,  3001. 

The  defendant  pleaded, — first,  to  the  first  and  second  counts  of  the  declaration, 
and  also  to  so  much  of  the  third  count  as  related  to  the  plaintiff's  claim  in  respect  of 
the  payment  by  him  of  the  said  sum  of  money  as  and  for  costs  in  the  said  suit,  that 
the  plaintiff,  before  and  at  the  time  of  the  commencement  of  this  suit  was,  and  thence 
hitherto  had  been  and  still  now  is,  indebted  to  the  defendant  in  an  amount  equal  to 
so  much  of  the  said  claim  of  the  plaintiff  as  that  plea  was  pleaded  to,  for  money 
payable  by  the  plaintiff'  to  the  defendant  for  work  done  and  materials  for  the  same 
provided  by  the  defendant  for  the  plaintiff  at  his  request,  and  for  money  paid  by  the 
defendant  for  the  plaintiff  at  his  request,  and  for  money  found  to  be  due  from  the 
[857]  plaintiff  to  the  defendant  on  accounts  stated  between  them,  which  said  amounts 
the  defendant  was  ready  and  willing  and  thereby  offered  to  set  off  against  so  much  of 
the  said  claim  of  the  plaintiff'  as  that  plea  was  pleaded  to. 

Second  replication  to  the  first  plea, — except  so  much  thereof  as  relates  to  money 
found  to  be  due  from  the  plaintiff  to  the  defendant  on  accounts  stated  between  them, 
— that  the  work  done  and  the  money  paid  as  in  that  count  mentioned  was  and  is  work 
done  and  fees,  charges,  and  disbursements  in  respect  of  and  about  such  work,  charged 
and  paid  by  the  defendant  as  the  attorney  and  solicitor  of  the  plaintiff,  and  that  the 
defendant  did  not  one  calendar  month  before  this  suit  send  or  deliver  to  or  leave  for 
the  plaintiff  (he  being  the  person  to  be  charged  therewith)  a  bill  of  such  fees,  charges, 
and  disbursements,  according  to  the  statute  in  that  case  made  and  provided. 

Rejoinder,  that  the  said  work,  charges,  and  disbursements  in  the  second  replication 
mentioned  was  done  and  were  charged  by  and  accrued  due  to  the  defendant  respec- 
tively as  such  attorney  and  solicitor  as  in  and  by  the  said  second  replication  mentioned, 
after  the  passing  of  the  act  of  parliament  passed  in  the  7th  year  of  the  reign  of  Her 
present  Majesty  Queen  Victoria  (G  &  7  Vict.  c.  73),  intituled  "An  act  for  consolidating 
and  amending  several  of  the  laws  relating  to  attorneys  and  solicitors  practising  in 
England  and  Wales." 

The  defendant  also  demurred  to  the  second  replication,  the  ground  of  demurrer 
stated  in  the  margin  being,  "that  the  fact  of  the  defendant  having,  as  in  the  said 
second  replication  mentioned,  failed  to  send  or  deliver  to  or  leave  for  the  plaintiff, 
one  calendar  month  before  this  suit,  a  bill  of  the  defendant's  fees,  charges,  and  dis- 
bursements, does  not  in  any  way  prejudice  his  right  to  set  ofl"  the  amount  thereof." 
Joinder. 

[858]  The  plaintiff  demurred  to  the  rejoinder,  the  ground  of  demurrer  stated 
in  the  margin  being,  "that  the  provisions  of  the  act  of  parliament  therein  mentioned 
shew  the  replication  to  be  good  and  the  rejoinder  bad  in  substance."     Joinder  (a). 

Crompton  Hutton,  for  the  plaintiff  (//).    The  main  question  is  whether  an  attorney's 

(a)  Some  discussion  having  arisen  as  to  whether  the  plaintiff  or  the  defendant  had 
the  right  to  begin, — seeing  that  the  defendant's  demurrer  stood  first  upon  the  record, 
— Willes,  J.,  referred  to  Williams  v.  Jarman,  13  M.  &  W.  128,  2D.  &  L.  212,  and 
observed  that  the  practice  was  now  uniform,  that  where  there  are  cross-demurrers, 
the  plaintiff  begins. 

And  see  Baker  v.  Th?  Midland  Haihcatj  Company,  18  C.  B.  46,  and  the  authorities 
referred  to  in  the  note  to  that  case,  p.  53. 

(b)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows: — 
"  That  a  set-off  being  a  cross-action,  the  replication  to  the  plea  of  set-off  shewing 

that  no  signed  bill  was  delivered  one  month  before  action  gives  a  good  answer  to  the 
plea  of  set-off,  by  virtue  of  the  6  &  7  Vict.  c.  73,  s.  37,  and  that  the  rejoinder  is  bad 
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bill  which  has  not  been  duly  signed  and  delivered  pursuant  to  the  statute  now  in 
force,  the  (i  &  7  Vict.  c.  73,  s.  37,  can  form  the  subject  of  a  set-off.  The  3  Jac.  1, 
C.  7,  s.  I,  enacted  that  "all  attorneys  and  solicitors  should  give  a  true  bill  unto  their 
masters  or  clients,  or  their  assigns,  of  all  charges  concerning  the  suits  which  they 
have  for  them,  subscribed  with  his  own  hand  and  name,  before  such  time  as  they  or 
any  of  them  should  charge  their  clients  with  any  the  same  fees  or  charges."  Then 
came  the  2  (i.  2,  c.  23,  s.  23,  which  enacted  that  [859]  "no  attorney  or  solicitor  of 
any  of  the  courts  aforesaid  (the  superior  courts  at  Westminster,  the  courts  of  great 
sessions  in  Wales,  and  the  palatinate  courts,  &c.)  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in 
equity,  until  after  the  expiration  of  one  month  or  more  after  such  attorney  or  solicitor 
respectively  shall  have  delivered  unto  the  party  or  parties  to  be  charged  therewith,  or 
left  for  him,  her,  or  them,  at  his,  her,  or  their  dwelling-house  or  last  place  of  abode, 
a  bill  of  such  fees,  charges,  and  disbursements,  &c,  which  bill  shall  be  subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor  respectively."  The  37th  section  of  the 
•i  A-  7  Vict.  c.  73,  is  in  nearly  the  same  terms:  "No  attorney  or  solicitor,  nor  any 
executor,  administrator,  or  assignee  of  any  attorney  or  solicitor,  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of  an}'  fees,  charges,  or  disbursements  for 
any  business  done  by  such  attorney  or  solicitor,  until  the  expiration  of  one  month 
after  such  attorney  or  solicitor,  or  executor,  &c.,  shall  have  delivered  unto  the  party 
to  be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last-known  place  of  abode,  a  bill  of  such  fees, 
charges,  and  disbursements,  and  which  bill  shall  either  be  subscribed  with  the  proper 
hand  of  such  attorney  or  solicitor  (or,  in  the  case  of  a  partnership,  by  any  of  the 
partners,  either  with  his  own  name  or  with  the  name  or  style  of  such  partnership),  or 
of  the  executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  or  be  inclosed 
in  or  accompanied  by  a  letter  subscribed  in  like  manner,  referring  to  such  bill." 
[Byles,  J.  The  words  are  "shall  commence  or  maintain  any  actions"  &e.]  The  statute 
of  setoff,  2  G.  2,  c.  22,  s.  13,  enacts  that,  "where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  or,  if  either  party  sue  or  be  sued  as  [860]  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the  testator  or  intestate  and  either  party, 
one  debt  may  be  set  against  the  other,  and  such  matter  may  be  given  in  evidence  upon 
the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  require,  so  as  at 
the  time  of  his  pleading  the  general  issue,  where  any  such  debt  of  the  plaintiff,  his 
testator  or  intestate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given 
of  the  particular  sum  or  debt  so  intended  to  be  insisted  on,"  &c.  The  party,  there- 
fore, who  relies  upon  a  set-off,  must  shew  that  he  had  an  actionable  debt  at  the  time 
of  the  commencement  of  the  suit :  Rogerson  v.  Ladbroke,  1  Bingh.  93,  7  J.  B.  Moore, 
412.  In  Murphy  v.  Cunningluvm,  1  Anstr.  198,  it  was  distinctly  held  that  an  attorney 
cannot,  set  oil'  his  bill  without  having  delivered  it.  [Willes,  J.,  referred  to  the  note 
to  Hooper  v.  Till,  1  Dougl.  199,  where  it  is  said  :  "It  seems  to  have  been  taken  for 
granted  t  bat  an  attorney  cannot  set  off  his  bill  till  a  month  after  it  has  been  delivered  : 
but  the  contrary  was  held  by  the  court  in  Iv  23  (1.  3,  in  a  case  of  Martin  v.  Winder; 
for,  in  that  case,  Law  having  moved  on  the  part  of  the  defendant,  who  was  an  at  torney, 
Eor  a  rule  to  shew  cause  why  the  proceedings  should  not  be  stayed  till  his  bill  should 
be  paid,  or  till  a  month  from  the  delivery  of  it  should  expire,  that  he  might  be  enabled 
to  set  it  off,  the  court  held  that,  though  an  attorney  cannot  bring  an  action  on  his  bill 
till  it  has  been  delivered  a  month,  that  circumstance  is  not  necessary  to  enable  him  to 
set  it  off;  that  he  must  not  produce  it  at  the  trial  by  surprise,  but  that  it  is  sufficient 
in  such  case  to  deliver  it  time  enough  for  the  plaintiff  to  have  it  taxed  before  tho  trial. 
Upon  hearing  this  opinion  of  tin' court,  Law  withdrew  his  motion  as  unnecessary ."  | 
In  Bulman  v.  Birkett,  1  Lsp.  N.  I'.  ('.  I  19,  it  was  ruled  by  Lord  Kenyon  that,  in  an 
in  lion  against  an  attorney,  to   [861]    which    he    gives  notice   of  set  oil'  of   his   bill    for 

business  done  for  the  plaintiff,  he  must  delivers  bill  signed,  but   it  need  not  be 
delivered  a  month  under  the  statute.     [  Willes,  . I.     In  Exparte  Howell,  I   Rose,  312, 

it   was  held  that  an  attorney  might  sue  out  a  commission  upon  a  debt   tor  costs,  without 

» 

for  the  same  reason  :    thai   the  plea  of  set  oil'  is    bad,  in  being   pleaded  l<>    '   put    of   the 

claim  in  I  he  third  CI I  of  I  lie  declaration,  such  claim  being  tor  unliquidated  damages, 

and  not    for  a  debt    or   sum    certain:   and    that    the    third    count    is   good   and    unobjee 
tionable." 

C.  P.  xx.— 33* 
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having  delivered  a  signed  bill :  and  in  Eiche  v.  Nokes,  M.  &  M.  303,  Lord  Tenterden 
ruled  that  an  attorney  might  prove  his  bill  under  a  commission  of  bankrupt,  without 
having  delivered  a  signed  bill.]  Reliance  will,  no  doubt,  be  placed  upon  the  case  of 
Lester  v.  Lazarus,  2  C.  M.  &  R.  669,  4  Dowl.  P.  C.  397,  where  Parke,  B.,  says : 
"  Perhaps  the  more  extensive  language  of  the  statute  of  James  might  operate  to 
preclude  an  attorney,  not  only  from  suing  fur,  but  also  from  setting  off  the  amount  of 
the  bill  unless  delivered.  It  has  been  held  that  the  "2  G.  2  applies  only  to  the  case 
of  attorneys  suing  as  plaintiffs."  But  that  is  entirely  extrajudicial :  and  the  case  of 
Mwrphy  v.  (  wrmiugham  had  not  been  brought  to  the  notice  of  the  court.  A  plea  of 
set-off  shewing  that  the  plaintiff  was  indebted  to  the  defendant  at  the  time  of  plea 
pleaded,  is  bad  ;  it  must  shew  that  he  was  indebted  at  the  commencement  of  the  action  : 
Evans  v.  Prosser,  3  T.  R.  186.  In  Francis  v.  Dodsworth,  4  C.  B.  202,  220,  Lord  Truro, 
in  delivering  the  judgment  of  the  court,  speaking  of  the  2  G.  2,  c.  22,  s.  13,  says: 
"  The  judicial  construction  of  this  section  has  been,  that  no  debts  can  be  used  by  way 
of  set-off  under  this  statute,  except  such  as  are  recoverable  by  action  ;  and  it  has 
accordingly  been  held  that  the  statute  of  limitations  may  be  replied  to  a  plea  of  set-off. 
In  Chappie  v.  Dwston,  1  C.  &  .1.  1,  it  was  held  that,  to  a  plea  of  set-off,  the  statute 
of  limitations  must  be  specially  replied  ;  and  it  was  stated  in  the  judgment  that 
a  plea  of  set-off  has  ever  been  considered  in  the  nature  of  a  cross-declaration.  And 
in  Ford  v.  Dornford,  15  L.  J.,  [862]  Q.  B.  172,  Patteson,  J.,  adopts  the  case  of  Chappie 
v.  Dwston"(a).  In  llvhanh  v.  Eu*lo,  15  M.  \,  YV.  244,  250,  upon  its  being  suggested 
in  argument  that  "  it  is  incorrect  to  say  that  even1  special  plea  must  necessarily  be  in 
confession  and  avoidance ;  the  plea  of  the  Statute  of  Limitations  is  an  instance  to 
the  contrary  ;  it  goes  to  the  remedy  only,  not  to  the  right," — Parke,  B.,  says:  "So 
also  the  plea  that  an  attorney  has  not  delivered  a  signed  bill."  [Byles,  J.  The 
Statute  of  Limitations  bars  the  remedy  completely  :  this  statute  only  suspends  it. 
Williams,  J.  The  debt  is  not  the  less  a  debt,  though  barred  by  the  Statute  of 
Limitations.]  Then,  the  plea  of  set-off  is  improperly  pleaded  to  the  third  count. 
The  plaintiff  there  claims  unliquidated  damages.  The  payment  to  Harrison  was 
a  payment  by  compulsion  of  law  :  and  the  plaintiff  was  bound  to  declare  speciallv  : 
Spencer  v.  Parry,  3  Ad.  &  E.  331,  4  N.  &  M.  770.  In  Attwooll  v.  Attwooll,  2  Ellis 
&  B.  23,  it  was  held  that  a  set-off  could  not  be  pleaded  to  a  count  on  a  bond  con- 
ditioned for  indemnity.  "It  is  very  much  to  be  regretted,"  says  Lord  Campbell, 
"  that  the  defendant  should  be  without  defence,  and  should  be  driven  to  bring  a  cross- 
action.  But  so  the  law  at  present  is.  The  condition  of  the  bond,  when  examined, 
shews  that  it  is  to  indemnify  generally,  and  not  for  the  payment  of  any  liquidated 
demand  :  and,  according  to  the  cases  cited,  there  can  be  no  set-off  pleaded  in  an  action 
on  such  a  bond."  [Byles,  J.  Is  that  part  of  the  third  count  to  which  the  set-off  is 
pleaded  anything  more  than  a  demand  for  money  paid?]  The  damages  would  not 
necessarily  be  the  sum  which  the  plaintiff  had  paid  to  [863]  Harrison.  In  ( 'astelli  v. 
Boddingtcn,  1  Ellis  &  B.  66,  in  assumpsit  to  recover  a  partial  loss  on  a  valued  policy 
of  insurance  on  goods  on  a  voyage  to  a  market,  a  set-off  for  premiums  was  held  to 
be  a  bad  plea,  the  action  being  for  unliquidated  damages.  In  Johnson  v.  Diamond, 
24  Law  J.,  Exeh.  217,  C.  having  at  the  request  of  Diamond  (the  defendant)  brought 
an  action  against  the  present  plaintiff,  Johnson,  received  from  Diamond  a  bond 
whereby  the  latter  stipulated  that  he  would  pay  the  present  plaintiff  such  costs  as 
C.  should  be  liable  to  pay  the  present  plaintiff  in  case  C.  should  discontinue,  become 
nonsuit,  &c,  and  that  he  would  also  permit  C.  during  the  pendency  of  the  action  or 
any  liability  arising  therefrom,  to  retain  and  apply  any  money  of  him  (Diamond)  that 
might  come  into  the  hands  of  C.  towards  the  discharge  of  any  costs  and  liabilities 
which  C.  might  incur  by  reason  of  his  permitting  the  action  to  be  brought  and  carried 
on  in  his  name,  or  from  any  injury  to  him  from  the  default  of  Diamond.  C.  was 
nonsuited,  and  the  plaintiff  had  judgment  to  recover  against  C.  the  costs  of  such 
nonsuit.  It  was  held  that  the  bond  did  not  constitute  a  "debt"  from  Diamond  to 
C.  within  the  61st  and  64th  sections  of  the  Common  Law  Procedure  Act,  1854,  and 

(a)  In  a  subsequent  part  of  the  judgment  his  Lordship  says  :  "It  may  be  correct, 
for  some  purposes,  to  consider  the  plea  of  set-off  as  a  declaration  :  but  we  do  not 
feel  ourselves  called  upon  or  warranted  in  saying  that  the  analogy  exists  for  all 
purposes. 
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that  the  alleged  debt  in  the  hands  of  Diamond  could  ool  be  attached  by  the  presenl 
plaintiff.     Martin,  B,  grounds  his  decision  upon  the  statute  of  set-off. 

Hayes,  Serjt,  for  the  defendant  («)•  In  Tidd's  Prac  [864]  tier,  9th  edit.  333,  it  is 
distinctly  laid  down  that  "  the  statute  2  G.  2,  e.  23,  s.  23,  only  requires  the  delivery 
of  a  bill  fin-  the  bringing  of  an  action  ;  and  therefore,  though  an  attorney  cannot  bring 
an  action  on  his  bill  till  it  has  been  delivered  a  month,  that  circumstance  is  not 
necessary  to  enable  him  to  set  it  off.  But  he  must  not  produce  it  at  the  trial  by 
surprise:  it  is  sufficient  in  such  case  to  deliver  the  bill  time  enough  for  the  plaintiff 
to  have  it  taxed  before  the  trial."  For  this,  the  author  refers  to  Hooper  v.  Till,  Martin 
\.  Winder,  and  Bul/man  v.  Birkett.     [He  was  stopped  by  the  court.] 

WILLIAMS,  -1.  I  am  of  opinion  that  this  is  a  perfectly  good  set-off,  and  that  the 
defendant  is  entitled  to  judgment  on  these  demurrers.  Notwithstanding  the  case  of 
Murphy  v.  Cunningham,  1  Anst.  198,  which  certainly  [865]  appears  to  be  a  case  in  point 
in  support  of  the  replication,  I  may  say  that  the  general  understanding  of  the  profession 
for  very  many  years  has  been  that  an  attorney  ma}'  set  off  his  demand  for  costs,  not- 
withstanding he  has  not  a  month  previously  delivered  a  signed  bill,  the  statute  not 
in  terms  precluding  him  from  so  doing,  but  being  confined  ti>  a  prohibition  against  his 
bringing  an  action  for  his  costs  until  he  has  complied  with  that  condition,  and  every 
principle  of  justice  and  good  sense  being  in  favour  of  that  course.  I  think  it  would 
be  monstrous  if  a  man  who  is  largely  indebted  to  his  attorney,  and  who  has  a  counter- 
claim against  him,  should  be  allowed  to  recover  in  respect  of  his  demand  merely 
because  the  attorney  has  not  one  month  before  setting  it  up  as  a  defence  delivered 
his  bill.  As  to  any  supposed  hardship  of  allowing  the  set-off,  I  must  confess  I  do  not 
see  any  ;  for,  it  is  clear  that  the  court  has  the  power,  and  would  exercise  it,  to  prevent 
any  injustice  being  done,  by  staying  the  proceedings  until  an  opportunity  has  been 
afforded  to  the  client  to  tax  the  bill.  It  has  been  laid  down  in  several  successive 
editions  of  Tidd's  Practice, — a  work  which  was  for  many  years  before  the  eyes  of  the 
profession  as  one  of  the  very  highest  authority, — that  the  set-off  is  allowable  :  ami  the 
principle  is  to  a  certain  extent  sustained  by  the  case  of  Harrison  v.  Turner,  10  Q.  B. 
482.  There,  to  assumpsit  on  an  attorney's  bill,  the  defendant  pleaded  a  set  nil,  ami, 
in  support  of  that  plea,  he  put  in  an  account  furnished  to  him  by  the  plaintiff:  the 
plaintiff's  credit  side  of  this  account  contained  his  claim  for  costs,  but  of  these  no  signed 
bill  having  been  delivered,  the  defendant  contended  that  so  much  of  the  plaintiffs 
account  as  related  to  such  lull  must  be  struck  out:  but  the  court  held  that  the  whole 
account  was  evidence  for  the  jury;  and  Lord  Denman,  in  delivering  the  judgment 
of  the  court,  says:  "The  [866]  defendant  contended  that  so  much  of  this  account  as 
related  to  the  bill  of  costs  was  to  be  excluded  from  the  consideration  of  the  jury, 
because  no  signed  bill  had  been  delivered  to  him.     We  think  this  objection  is  not  well 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  :  — 

"  I.  That  there  is  no  statute  in  force  which,  in  order  to  enable  the  defendant  to 
set  off  the  amount  of  a  bill  of  costs  for  fees,  charges,  or  disbursements  due  to  him  as 
an  attorney  or  solicitor,  renders  it  necessary  for  him  to  have  sent  or  delivered  to 
or  to  have  left  for  the  plaintiff,  one  calendar  month  before  action,  any  bill  of  such  fees, 
charges,  and  disbursements: 

"2.  Thai  the  only  effect  and  operation  of  the  statute,  tl  &  7  Vict  c.  73,  is  to 
prohibit  an  attorney  or  solicitor  from  commencing  or  maintaining  any  action  or  suit 
for  the  recovery  of  any  fees,  charges,  or  disbursements  due  in  respect  of  any  business 

d by  such  attorney  or  solicitor  until  the  expiration  of  one  calendar  month  after  lie 

shall  have  delivered  or  sent  to  or  left  for  the  person  to  be  charged  therewith  a  bill 
of  such    fees,   charges,   and    disbursements,   in   manner  and    form    in    the    said   statute 

mentioned;  and  that  such  statute  cat I   be  construed  so  as  to  deprive  an  attorney 

or  solicitor  from  setting  off  the  amount  of  any  such  bill  of  costs  in  any  action  brought 
against    him  lor  a    liquidated    demand,  although  no  such  bill  of   the  said    fees,  charges, 

and  disbursements  as  is  mentioned  in  the  saiii  statute  has  been  delivered  or  sent  to  or 

left   for  I  he  plaint  ill  before  action  : 

"3.  That  the  third  count  of  the  declaration  is  bad  in  substance,  upon  the  ground 

that  the  agreement  on  the  part  of  the  defendant  therein  mentioned  is  a  promise  made 
by  a  stranger  to  the  said  suit  in  the  third  count  mentioned,  and  therefore  void  as  an 
act  of  maintenance." 
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founded,  for,  the  neglect  to  deliver  such  a  bill  merely  prevents  an  attorney  from 
recovering  the  amount  by  action,  but  does  not  bar  the  debt  "  The  amount  due  to 
the  defendant  for  his  costs  is  a  debt  within  the  statute  of  set-oft",  2  G.  2,  c.  22  ;  and  I 
see  no  reason  why  an  attorney  should  have  a  judgment  recovered  against  him,  when 
the  plaintiff  may  be  indebted  to  him  in  an  equal  or  a  greater  amount,  merely  because 
he  has  rendered  no  account,  considering  that  the  client  has  ample  means  of  procuring 
it  to  be  taxed  and  moderated  if  necessary.  I  am  therefore  of  opinion, — and  my 
Brother  Willes,  who  has  left  the  court  to  go  to  Chambers,  desired  me  to  say  that  he 
fully  concurs, — that  the  defendant  is  entitled  to  judgment. 

Then  it  is  said  that  the  plea  is  bad  as  being  pleaded  to  a  part  of  the  claim  in  the 
third  count  which  is  for  unliquidated  damages,  and  not  for  a  debt  or  sum  certain,  and 
therefore  a  claim  to  which  the  statute  of  set-oft*  does  not  apply.  It  must,  however, 
be  observed  that  the  plea  in  question  is  confined  to  so  much  of  the  third  count  as 
relates  "  to  the  plaintiff's  claim  in  respect  of  the  payment  by  him  of  the  said  sum  of 
money  as  and  for  costs  in  the  said  suit."  It  is  therefore  confined  to  a  payment  already 
made  by  the  plaintiff  to  a  specified  amount,  as  to  which  the  plaintiff  claims  to  be 
indemnified.  The  case,  therefore,  comes  within  the  principle  of  the  judgment  in 
Hardcastle  v.  Netherwood,  5  B.  &  Aid.  93.  That  was  assumpsit,  in  consideration  that 
the  plaintiff,  for  the  accommodation  and  at  the  request  of  the  defendant,  would  accept 
certain  bills  of  exchange,  and  would  deliver  them,  so  accepted,  to  the  defendant,  in 
order  that  he  might  negotiate  the  same  [867]  for  his  own  benefit,  the  defendant  under- 
took to  provide  money  for  the  payment  of  the  said  bills  as  they  became  due,  and  to 
indemnify  the  plaintiff  from  any  loss  or  damage  by  reason  of  the  acceptance  thereof : 
breach,  that  the  defendant  did  not  provide  money  for  the  bills,  nor  indemnify  the 
plaintiff  from  damage,  by  reason  whereof  the  plaintiff,  as  acceptor,  was  forced  and 
obliged  to  pay  to  the  holders  of  the  bills  certain  sums  of  money,  with  interest,  charges, 
and  expenses :  and  it  was  held,  upon  demurrer,  that,  as  the  plaintiff  might  be  entitled 
upon  this  declaration  to  recover  special  damage,  a  set-off  was  not  a  good  plea.  In 
giving  judgment,  the  court  says  :  "This  case  cannot  be  distinguished  from  that  which 
has  been  cited  (Auber  v.  Leuis,  E.  T.  1818,  K.  B.,  Manning's  X.  P.  Dig.,  2nd  edit. 
p.  251).  The  court  must  look  to  the  contract  declared  on,  and,  if  that  is  such  as  might 
entitle  the  party  to  recover  special  damages,  the  statutes  of  set-off  do  not  apply, 
although  no  special  damage  be  alleged.  Here,  however,  the  jury  might  possibly  give 
damages  for  the  manner  in  which  the  plaintiff  had  been  forced  awl  compelled  to  pay  the 
amount  of  the  bills.  The  defendant  might,  perhaps,  have  pleaded  a  se1>off  to  that 
part  of  the  count  which  charges  the  defendant  with  the  amount  of  the  acceptances 
paid  by  the  plaintiff."  Adopting  that  suggestion,  I  am  of  opinion  that  this  is  a 
perfectly  good  plea  as  pleaded,  and  therefore  that  our  judgment  should  be  for  the 
defendant. 

Byi.es,  J.  I  am  of  the  same  opinion,  and  I  have  but  little  to  add.  As  to  the 
absence  of  a  signed  bill  being  an  objection  to  a  plea  of  set-off,  it  strikes  me  that  the 
demand  of  an  attorney  for  fees,  charges,  and  disbursements,  answers  the  description 
of  a  debt,  though  no  bill  has  been  delivered.  But  what  influences  me  is  the  long 
current  of  authorities,  as  evidenced  by  all  the  edi-[868]-tions  of  Tidd  and  Archbold  (o) : 
and  I  am  not  disposed  to  throw  doubt  upon  a  settled  practice.  The  third  count 
states  that  the  terms  upon  which  the  defendant  was  employed  to  conduct  the  defence 
of  the  suit  referred  to,  were  that  the  defendant  was  to  indemnify  the  plaintiff  against 

(a)  In  Archbold,  10th  edit.  100,  the  law  is  thus  stated, — "As  the  statute  only 
requires  the  delivery  of  the  bill  in  order  to  maintain  an  action  or  suit  for  it  (Harrison 
v.  Turner,  10  Q.  B.  482),  an  attorney  may  prove  his  bill  under  a  fiat  of  bankruptcy 
(Eicke  v.  Nohes,  M.  A-  \Y.  303),  or  be  a  petitioning  creditor  (Ex parte  Prideaux,  1  Glyn 
&  J.  28),  without  previously  delivering  it.  If  the  defendant  accept  a  bill  of  exchange 
or  give  a  guarantee  or  any  other  security  for  the  payment  of  his  bill,  the  plaintiff  may 
bring  an  action  on  the  security  without  delivering  such  bill  (Jeffreys  v.  Evans,  3  I). 
&  L.  52,  14  M,  &  W.  210).  Also,  no  delivery  is  necessary  for  the  purpose  of  setting 
off  the  bill  in  an  action  brought  against  the  attorney  by  his  client  (Lester  v.  Lazarus, 
2  C.  M.  &  R.  667,  per  Parke,  B.).  But  the  court  or  a  judge  may  in  any  of  the  above 
cases  order  the  delivery  of  the  bill  for  the  purposes  of  taxation,  as  in  other  cases 
(Williams  v.  Frith,  1  Dougl.  199  ;  Bulman  v.  Birketl,  1  Esp.  449  ;  Murphy  v.  Cunningham, 
1  Anstr.  198;  Tidd,  9th  edit.  333,  334)." 
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all  costs  which  he  as  defendant  in  that  suit  might  be  obliged  to  pay  ;  it  then  goes  on 
to  allege  that  the  plaintiff',  relying  on  the  defendant's  promise,  employed  him  as 
his  attorney,  and  that  he  was  compelled  to  pay  certain  costs  to  the  plaintiff'  in  that 
suit,  and  that,  although  all  things  had  happened  necessary  to  entitle  the  plaintiff  to 
have  the  defendant's  said  promise  fulfilled,  yet  the  defendant  had  broken  the  same, 
and  had  not  indemnified  the  plaintiff  according  to  his  promise,  or  paid  the  plaint  ill' 
the  sum  he  had  paid  for  such  costs,  or  any  part  thereof.  Now,  the  breach  consists 
of  two  parts, — first,  that  the  defendant  had  not  indemnified  the  plaintiff  according 
to  his  promise.  That  would  sound  in  damages,  and  clearly  would  not  be  the  subject 
of  a  set-off.  But  the  [869]  second  part  of  the  breaches,  that  the  defendant  has  not 
paid  the  plaintiff  the  sum  which  he  had  been  obliged  to  pay  for  costs.  The  plea  is 
confined  to  that  part  of  the  breach  :  and  that,  it  seems  to  me,  is  a  debt  within  the 
statute,  to  which  a  set-off  may  be  pleaded.  The  defendant,  therefore,  is  entitled  to 
our  judgment  upon  both  demurrers. 
Judgment  for  the  defendant. 

Paul  Felthouse  v.  Bindley.    July  8th,  1862. 

"  [S.  C.  31  L.  J.  C.  P.  204  ;  6  L.  T.  157  ;  10  W.  R.  423.] 

A.  &  B.  verbally  treated  for  the  purchase  of  a  horse  by  the  former  of  the  latter.  A. 
few  days  afterwards,  B.  wrote  to  A.  saying  that  he  had  been  informed  that  there 
was  a  misunderstanding  as  to  the  price,  A.  having  imagined  that  he  had  bought  the 
horse  for  301.,  B.  that  he  had  sold  it  for  30  guineas.  A.  thereupon  wrote  to  B. 
proposing  to  split  the  difference,  adding, — "  If  I  hear  no  more  about  him,  I  consider 
the  horse  is  mine  at  301.  15s."  To  this  no  reply  was  sent.  No  money  was  paid, 
and  the  horse  remained  in  B.'s  possession.  Six  weeks  afterwards,  the  defendant, 
an  auctioneer  who  was  employed  by  B.  to  sell  his  farming  stock,  and  who  had  been 
directed  by  B.  to  reserve  the  horse  in  question,  as  it  had  already  been  sold,  by 
mistake  put  it  up  with  the  rest  and  sold  it.  After  the  sale  B.  wrote  to  A.  a  letter 
which  substantially  amounted  to  an  acknowledgment  that  the  horse  had  been  sold 
t<>  him  : — Held,  that  A.  could  not  maintain  an  action  against  the  auctioneer  for  the 
conversion  of  the  horse,  he  having  no  property  in  it  at  the  time  the  defendant  sold 
it, — B.'s  subsequent  letter  not  having  (as  between  A.  and  a  stranger)  any  relation 
back  to  A.'s  proposal. 

This  was  an  action  for  the  conversion  of  a  horse.  Pleas,  not  guilty,  and  not 
possessed. 

The  cause  was  tried  before  Keating,  J.,  at  the  last  Summer  Assizes  at  Stafford, 
when  the  following  facts  appeared  in  evidence: — The  plaintiff  was  a  builder  residing 
in  London.  The  defendant  was  an  auctioneer  residing  at  Tamworth.  Towards  the 
close  of  the  year  1869,  John  Felthouse,  a  nephew  of  the  plaintiff,  being  about  to  sell 
his  farming  stock  by  auction,  a  conversation  took  place  between  the  uncle  and  nephew 
respecting  the  purchase  by  the  former  of  a  horse  of  the  latter;  and,  on  the  1st  of 
January,  I860.  John  Felthouse  wrote  to  his  uncle  as  follows  : — 

"  Banglcy,  January  1st,  1861. 

"  Dear  Sir, — I  saw  my  father  on  Saturday.      He  told  [870]  me  that  you  considered 

you  had  bought  the  horse  for  301.      If  so,  you  are  labouring  under  a  mistake,  for  30 

guineas  was  the  price  I  put   upon  him,  and  yon  never  heard   me  say  less.      \\  lien  yon 

said  you  would  have  him,  I  considered  you   were  aware  of  the  price,  as  I  would  not 

bake  less.  "John  Felthouse." 

The  plaintiff  on  the  following  day  replied  as  follows: — 

"London,  January  2nd,  1862. 

"Dear  Nephew, — Your  price,  I  admit,  was  :;(t  guineas.  I  offered  301., — never 
offered  more:  and  you  said  the  horse  was  mine.  However,  as  there  may  bea  mistake 
about  him,  I  will  split  the  difference, — 301.  15s. — I  paying  all  expenses  from  Tamworth. 
You  can  send  him  at  your  convenience,  between  now  and  the  25th  of  March.     If  I 

hear  no  more  about  him,  I  consider  the  horse  mine  at-  301.    15s, 

"  Paul  Felthouse." 

To  this  letter  the  nephew  sent  no  reply;  and  on  the  25th  of  February  the  sale 
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took  place,  the  horse  in  question  being  sold  with  the  rest  of  the  stock,  and  fetching 
331.,  which  sum  was  handed  over  to  John  Felthouse.  On  the  following  day,  the 
defendant  (the  auctioneer),  being  apprised  of  the  mistake,  wrote  to  the  plaintiff  as 
follows  : — 

"Tam worth,  February  26th,  1861. 

"  Dear  Sir, — I  am  sorry  I  am  obliged  to  acknowledge  myself  forgetful  in  the 
matter  of  one  of  Mr.  John  Felthouse's  horses.  Instructions  were  given  me  to  reserve 
the  horse  :  but  the  lapse  of  time,  and  a  multiplicity  of  business  pressing  upon  me, 
caused  me  to  forget  my  previous  promise.  I  hope  you  will  not  experience  any  great 
inconvenience.  1  will  do  all  I  can  to  get  the  horse  again  :  but  shall  know  on  Saturday 
if  I  have  succeeded.  "William  Bindley." 

[871]  On  the  27th  of  February,  John  Felthouse  wrote  to  the  plaintiff,  as  follows  : — 

"  Bangley,  February  27th,  1861. 

"  My  dear  Uncle, — My  sale  took  place  on  Monday  last,  and  we  were  very  much 
annoyed  in  one  instance.  When  Mr.  Bindley  came  over  to  take  an  inventory  of  the 
stock,  I  said  that  horse  (meaning  the  one  I  sold  to  you)  is  sold.  Mr.  B.  said  it  would 
be  better  to  put  it  in  the  sale,  and  he  would  buy  it  in  without  any  charge  Father 
stood  by  whilst  he  was  running  it  up,  but  had  no  idea  but  he  was  doing  it  for  the  good 
of  the  sale,  and  according  to  his  previous  arrangement,  until  he  heard  him  call  out 
Mr.  Glover.  He  then  went  to  Mr.  B.  and  said  that  horse  was  not  to  be  sold.  He 
exclaimed  he  had  quite  forgotten,  but  would  see  Mr.  Glover  and  try  to  recover  it,  and 
says  he  will  give  51.  to  the  gentleman  if  he  will  give  it  up  :  but  we  fear  it  doubtful. 
I  have  kept  one  horse  for  my  own  accommodation  whilst  we  remain  at  Bangley  :  and, 
if  you  like  to  have  it  for  a  few  months,  say  five  or  six,  you  are  welcome  to  it,  free  of 
any  charge,  except  the  expenses  of  travelling  :  and  if,  at  the  end  of  that  time,  3'ou  like 
to  return  him,  you  can  ;  or  you  can  keep  him,  and  let  me  know  what  you  think 
he  is  worth.  I  am  very  sorry  that  such  has  happened  ;  but  hope  we  shall  make 
matters  all  right ;  and  would  have  given  51.  rather  than  that  horse  should  have  been 
given  up.  "John  Felthoitse." 

On  the  part  of  the  defendant  it  was  submitted  that  the  letter  of  the  27th  of 
February,  1861,  was  not  admissible  in  evidence.  The  learned  judge,  however,  over- 
ruled the  objection.  It  was  then  submitted  that  the  property  in  the  horse  was  not 
vested  in  the  plaintiff  at  the  time  of  the  sale  by  the  defendant. 

A  verdict  was  found  for  the  plaintiff,  damages  331.,  leave  being  reserved  to  the 
defendant  to  move  to  enter  [872]  a  nonsuit,  if  the  court  should  be  of  opinion  that  the 
objection  was  well  founded. 

Dowdeswell,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi,  on  the 
grounds  that  "  sufficient  title  or  possession  of  the  horse,  to  maintain  the  action,  was 
not  vested  in  the  plaintiff  at  the  time  of  the  wrong  ;  that  the  letter  of  John  Felthouse 
of  the  27th  of  February,  1861,  was  not  admissible  in  evidence  against  the  defendant : 
that,  if  it  was  admissible,  being  after  the  sale  of  the  horse  by  the  defendant,  it  did  not 
confer  title  on  the  plaintiff ;  and  that  there  was  at  the  time  of  the  wrong  no  sufficient 
memorandum  in  writing,  or  possession  of  the  horse,  or  payment,  to  satisfy  the  statute 
of  frauds."  Carter  v.  Toussaint,  5  B.  &  Aid.  855,  1  D.  &  R.  515,  and  Bloxamv.  Sanders, 
4  B.  &  C.  941,  7  D.  &  R.  396,  were  referred  to. 

Powell  shewed  cause.  There  was  an  ample  note  of  the  contract  in  writing  to  satisfy 
the  statute  of  frauds.  When  the  parties  met  in  December,  1860,  it  was  agreed  between 
them  that  the  plaintiff  should  become  the  purchaser  of  the  horse.  It  is  true,  there  was 
a  slight  misunderstanding  as  to  the  price,  the  plaintiff  conceiving  he  had  bought  it  for 
301.,  the  nephew  thinking  he  had  sold  it  for  30  guineas.  On  being  apprised  by  the 
nephew  that  he  was  under  a  mistake,  the  plaintiff  wrote  to  him  proposing  to  split  the 
difference,  concluding  with  saying, — "If  I  hear  no  more  about  him,  I  consider  the  horse 
is  mine  at  301.  15s."  The  question  is  whether  there  has  not  been  an  acceptance  of  that 
offer  by  the  vendor,  though  nothing  more  passed  between  the  uncle  and  nephew  until 
after  the  25th  of  February,  the  day  on  which  the  sale  by  auction  took  place.  Could 
the  plaintiff  after  his  letter  of  the  2nd  of  January  have  refused  to  take  the  horse  I  It 
is  true  [873]  that  letter  was  unanswered  ;  but  it  was  proved  that  the  nephew  afterwards 
spoke  of  the  horse  as  being  sold  to  the  plaintiff,  and  desired  the  auctioneer  (the  defen- 
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dant)  to  keep  it  out  of  the  sale.  Although  written  after  the  conversion,  the  letter  of 
the  27th  of  February  was  clearly  evidence,  and  coupled  with  the  plaintiffs  letter  of 
the  2nd  of  January,  constituted  a  valid  note  in  writing,  even  as  between  the  uncle  and 
the  nephew.  [Keating,  J.  You  were  bound  to  shew  a  binding  contract  for  the  sale 
of  the  horse  before  the  25th  of  February.]  The  letter  of  the  nephew  of  the  27th  is 
an  admission  by  him  that  he  had  before  that  day  assented  to  the  bargain  with  the 
plaintiff.  [Byles,  J.  That  only  shews  a  binding  contract  on  the  27th  of  February. 
What  right  had  the  plaintiff  to  impose  upon  the  nephew  the  trouble  of  writing  a  letter 
td  decline  or  to  assent  to  the  contract?]  It  was  not  necessary  that  he  should  assent 
to  the  contract  by  writing :  it  is  enough  to  shew  that  he  assented  to  it.  [Byles,  J. 
There  was  no  delivery  or  acceptance  :  and  thero  could  be  no  admission  of  delivery  and 
acceptance.  Willes,  J.  To  be  of  any  avail,  you  must  make  out  a  valid  contract 
between  the  uncle  and  nephew  prior  to  the  25th  of  February.]  It  was  not  necessary 
that  the  assent  to  the  terms  of  the  plaintiffs  letter  should  be  in  writing.  In  Dobell  v. 
Hutchinson,  .!  Ad.  A;  E.  355,  5  N.  A:  M.  251,  it  was  held  that,  where  a  contract  in 
writing,  or  note,  exists  which  binds  one  party  to  a  contract,  under  the  statute  of 
frauds,  any  subsequent  note  in  writing  signed  by  the  other  is  sufficient  to  bind  him, 
provided  it  either  contains  in  itself  the  terms  of  the  contract,  or  refers  to  any  contract 
which  contains  them.  So,  in  Smith  v.  Neale,  ante.  vol.  ii.,  p.  67,  it  was  held  that  a 
written  proposal,  containing  the  terms  of  a  proposed  contract,  signed  by  the  defendant, 
and  assented  to  by  the  plaintiff  by  word  of  mouth,  is  a  sufficient  agree-[874]-ment 
within  the  -1th  section  of  the  statute  of  frauds.  [Willes,  J.  That  was  a  very 
peculiar  case.  The  plaintiff  had  done  all  that  she  had  agreed  to  do,  and  nothing 
remained  to  be  done  but  performance  on  the  defendant's  part.  But  to  say  that 
transactions  between  third  parties  are  to  be  controlled  or  affected  by  an  intermediate 
letter  written  by  a  person  who  is  no  party  to  the  record,  is  a  somewhat  startling 
proposition.  Byles,  J.  I  feel  great  difficulty  in  seeing  how  the  nephew's  subsequent 
admission  can  be  binding  on  the  defendant,  or  even  evidence  against  him.]  It  is 
enough  that  the  memorandum  relied  on  to  satisfy  the  statute  of  frauds  is  made  at  any 
time  before  action  brought :  Bitt  v.  Bament,  9  M.  &  W.  :56. 

Montague  Smith,  Q.  C,  and  Dowdeswell,  in  support  of  the  rule.  The  letter  of 
the  27th  of  February  was  clearly  inadmissible.  The  17th  section  of  the  29  Car.  2,  c.  3, 
provides  that  "no  contract  for  the  sale  of  any  goods,  &e.,  shall  be  allowed  to  be  good, 
except  some  note  or  memorandum  in  writing  of  the  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,"  etc.  At  the  time  the  sale  complained  of 
here  took  place,  there  clearly  was  no  binding  contract  for  the  sale  of  the  horse  by  the 
nephew  to  the  plaintiff.  [Willes,  J.  Could  the  plaintiff  have  insured  the  horse  on  the 
25th  of  February?]  He  could  not :  he  had  no  insurable  interest.  [Willes,  J.  As  to 
third  persons,  one  cannot  see  any  reason  for  giving  a  relation  to  the  subsequent  writing, 
thougfa  as  between  the  immediate  parties  one  can.]  Carter  v.  Toussamt,  5  B.  <fc  Aid. 
855,  1  D.  &  II.  515,  is  a  far  stronger  case  than  the  present.  There,  a  horse  was  sold 
by  verbal  contract,  but  no  time  was  fixed  for  payment  of  the  price.  The  horse  was  to 
remain  with  the  vendors  for  twenty  days  without  any  charge  to  the  vendee.  At  the 
expiration  of  that  time,  the  horse  was  sent  to  grass,  by  the  direction  of  the  vendee,  and 
by  [875]  Ins  desire  entered  as  the  horse  of  one  of  the  vendors;  and  it  was  held  that 
there  was  no  acceptance  of  the  horse  by  the  vendee,  within  the  29  Car.  2,  c.  3,  s.  17 
And  see  Smith's  Mercantile  Law,  4th  edit.  p.  468,  et  seq.  Here,  the  plaintiff  had 
clearly  no  property  in  the  horse  on  the  25th  of  February,  the  day  of  the  sale  by  the 
defendant.  How,  then,  can  an  admission  ex  post  facto  by  a  stranger  affect  the  relative 
positions  of  the  parties  to  this  record  on  that  day  I 

Willes,  J.  1  am  of  opinion  thai  the  rule  to  enter  a  nonsuit  should  be  made 
absolute.  The  horse  in  question  had  belonged  to  the  plaintiff's  nephew,  John  Felt 
house.  In  December,  I860,  a  conversation  took  place  between  the  plaintiff  and  his 
nephew  relative  to  the  purchase  of  the  horse  by  the  former.  The  unole  Beema  to 
have  thought  that  he  bad  on  that  occasion  bought  the  horse  for  SOL,  the  nephew  that 
he  had  sold  it  for  30  guineas  :  but  there  was  clearly  no  complete  bargain  at  that  time, 
()u  the  1st  of  January,  L861,  the  nephew  writes,  "I  saw  my  father  on  Saturday. 
Be  told  me  that  you  considered  you  had  bought  the  horse  for  301.  U  so,  you  are 
labouring  under  a  mistake,  for  30  guineas  was  i  he  price  I  put  upon  him,  and  you  never 

heard  me  say  less.       When  you  said  you  wonld  have  him,  I  eonsidei  ed  you  were  aware 
of  the  price."     To  this  the  ancle  replies  on  the  following  day,      "  Your  pi  ice,  I  admit. 
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was  30  guineas.  I  oft'ered  301.  ;  never  offered  more  :  and  you  said  the  horse  was 
mine.  However,  as  there  may  be  a  mistake  about  him,  I  will  split  the  difference. 
If  I  hear  no  more  about  him,  1  consider  the  horse  mine  at  301.  15s."  It  is  clear  that 
there  was  no  complete  bargain  on  the  2nd  of  January  :  and  it  is  also  clear  that  the 
uncle  had  no  right  to  impose  upon  the  nephew  a  sale  of  his  horse  for  301.  15s.  unless 
he  chose  to  comply  with  the  condition  of  writing  to  repudiate  the  offer.  The  nephew 
might,  no  doubt,  have  [876]  bound  his  uncle  to  the  bargain  by  writing  to  him  :  the 
uncle  might  also  have  retracted  his  offer  at  any  time  before  acceptance.  It  stood  an 
open  offer :  and  so  things  remained  until  the  25th  of  February,  when  the  nephew  was 
about  to  sell  his  farming  stock  by  auction.  The  horse  in  question  being  catalogued 
with  the  rest  of  the  stock,  the  auctioneer  (the  defendant)  was  told  that  it  was  already 
sold.  It  is  clear,  therefore,  that  the  nephew  in  his  own  mind  intended  his  uncle  to 
have  the  horse  at  the  price  which  he  (the  uncle)  had  named, — 301.  15s.  :  but  he  had 
not  communicated  such  his  intention  to  his  uncle,  or  done  anything  to  bind  himself. 
Nothing,  therefore,  had  been  done  to  vest  the  property  in  the  horse  in  the  plaintiff 
down  to  the  25th  of  February,  when  the  horse  was  sold  by  the  defendant.  It  appears 
to  me  that,  independently  of  the  subsequent  letters,  there  had  been  no  bargain  to 
pass  the  property  in  the  horse  to  the  plaintiff,  and  therefore  that  he  had  no  right  to 
complain  of  the  sale.  Then,  what  is  the  effect  of  the  subsequent  correspondence? 
The  letter  of  the  auctioneer  amounts  to  nothing.  The  more  important  letter  is  that 
of  the  nephew,  of  the  27th  of  February,  which  is  relied  on  as  shewing  that  he  intended 
to  accept  and  did  accept  the  terms  offered  by  his  uncle's  letter  of  the  2nd  of  January. 
That  letter,  however,  may  be  treated  either  as  an  acceptance  then  for  the  first  time 
made  by  him,  or  as  a  memorandum  of  a  bargain  complete  before  the  25th  of  February, 
sufficient  within  the  statute  of  frauds.  It  seems  to  me  that  the  former  is  the  more 
likely  construction  :  and,  if  so,  it  is  clear  that  the  plaintiff  cannot  recover.  But, 
assuming  that  there  had  been  a  complete  parol  bargain  before  the  25th  of  February, 
and  that  the  letter  of  the  27th  was  a  mere  expression  of  the  terms  of  that  prior 
bargain,  and  not  a  bargain  then  for  the  first  time  concluded,  it  would  be  directly 
[877]  contrary  to  the  decision  of  the  court  of  Exchequer  in  Stockdale  v.  Dunlop,  6  M.  & 
W.  224,  to  hold  that  that  acceptance  had  relation  back  to  the  previous  offer  so  as  to 
bind  third  persons  in  respect  of  a  dealing  with  the  property  by  them  in  the  interim. 
In  that  case,  Messrs.  H.  &  Co.,  being  the  owners  of  two  ships,  called  the  "  Antelope" 
and  the  "  Maria,"  trading  to  the  coast  of  Africa,  and  which  were  then  expected  to 
arrive  in  Liverpool  with  cargoes  of  palm-oil,  agreed  verbally  to  sell  the  plaintiffs  two 
hundred  tons  of  oil, — otte  hundred  tons  to  arrive  by  the  "  Antelope,"  and  one  hundred 
tons  by  the  "Maria."  The  "Antelope  "  did  afterwards  arrive  with  one  hundred  tons 
of  oil  on  board,  which  were  delivered  by  H.  &  Co.  to  the  plaintiffs.  The  "  Maria," 
having  fifty  tons  of  oil  on  board,  was  lost  by  perils  of  the  sea.  The  plaintiffs  having 
insured  the  oil  on  board  the  "  Maria,"  together  with  their  expected  profits  thereon, — 
it  was  held  that  they  had  no  insurable  interest,  as  the  contract  they  had  entered  into 
with  H.  &  Co.,  being  verbal  only,  was  incapable  of  being  enforced. 

Byleh,  J.  I  am  of  the  same  opinion,  and  have  nothing  to  add  to  what  has  fallen 
from  my  Brother  Willes. 

Keating,  J.  I  am  of  the  same  opinion.  Had  the  question  arisen  as  between  the 
uncle  and  the  nephew,  there  would  probably  have  been  some  difficulty.  But,  as 
between  the  uncle  and  the  auctioneer,  the  only  question  we  have  to  consider  is  whether 
the  horse  was  the  property  of  the  plaintiff  at  the  time  of  the  sale  on  the  25th  of 
February.  It  seems  to  me  that  nothing  had  been  done  at  that  time  to  pass  the 
property  out  of  the  nephew  aird  vest  it  in  the  plaintiff.  A  proposal  had  been  made, 
but  there  had  before  that  day  been  no  acceptance  binding  the  nephew. 

[878]  Willes,  J.  Coats  v.  Cliaplin,  3  Q,  B.  4S3,  2  Gale  &  D.  552,  is  an  authority  to 
shew  that  John  Felthouse  might  have  had  a  remedy  against  the  auctioneer.  There, 
the  traveller  of  Morrisons,  tradesmen  itr  London,  verbally  ordered  goods  for  Morrisons 
of  the  plaintiffs,  manufacturers  at  Paisley.  No  order  was  given  as  to  sending  the 
goods.  The  plaintiffs  gave  them  to  the  defendants,  carriers,  directed  to  Morrisons, 
to  be  taken  to  them,  and  also  sent  an  invoice  by  post  to  Morrisons,  who  received  it. 
The  goods  having  been  lost  by  the  defendants'  negligence,  and  not  delivered  to 
Morrisons, — it  was  held  that  the  defendants  were  liable  to  the  plaintiffs. 

Rule  absolute. 

End  of  Hilary  Vacation. 
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[1]      Cases  Argued  and   Determined   in   the  Court  of  Common  Pleas,    in 
Easter  Term,  in  the  Twenty-Fifth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were, — Erie,  C.  J.,  Willes,  J., 
Byles,  J.,  and  Keating,  J. 

Memorandum. 

In  the  Vacation  preceding  this  Terra,  the  following  gentlemen  were  respectively 
appointed  Her  Majesty's  Counsel  learned  in  the  Law  : — 

William  Matthewson  Ilindmarch,  Esq.,  of  (Cray's  Inn,  and  of  the  Northern 
Circuit;  George  Boden,  Esq.,  of  the  Inner  Temple,  and  of  the  Midland  Circuit;  and 
Thomas  Weatherley  Phipson,  Esq.,  of  Lincoln's  Inn,  and  of  the  Oxford  Circuit. 

In  the  course  of  the  Term,  they  were  called  upon  to  take  their  seats  within 
the  Bar. 

[2]     ANNE  WiTHERLEY,   Administratrix,  &c,   ».   Tuk   REGENT'S  Canai. 
Company.     April  15th,  1862. 

No  action  will  lie  for  the  consequences  of  a  negligent  act,  where  the  party  complaining 
has  by  his  own  want  of  due  care  and  caution  been  in  any  degree  contributory  to 
the  misfortune. — A  swing-bridge  over  a  canal  crossing  a  public  highway,  when 
turned  back  for  the  passage  of  a  barge  along  the  canal,  left  a  gap  on  the  side  of  the 
road  without  any  fence  towards  the  water.  A.,  being  upon  the  bridge  whilst  it 
was  in  this  state,  and  the  spot  being  dark,  incautiously  stepped  back  and  fell  into 
the  water  and  was  drowned.  In  an  action  by  his  widow  and  administratrix  against 
the  canal  company  (under  Lord  Campbell's  Act,  9  &  1<>  Vict.  o.  93),  the  jury  were 
told  that,  if  they  though)  there  had  been  negligence  on  the  pari  of  the  company, 
and  no  want  of  proper  care  and  caution  on  the  part  of  the  deceased,  the  plaintiff 
was  entitled  to  9  verdict  ;   but  that,    if  they  though!  that  the  deceased  had  by  his  own 

negligence  contributed  to  the  accident,  they  must  find  for  the  defendants :  Held, 
a  propei- direction,  and  that,  upon  the  facts,  the  jury  were  warranted  in  finding  for 
the  defendants,  although  they  were  of  opinion  that  the  bridge  was  nol  secured  as 

it  should  have  been. 

This  was  an  action  by  the  plaintiff,  as  administratrix  of  her  late  husband,  against 
the  Regent's  Canal  Company,  under  Lord  Campbell's  Act,  9  &   l'»  Viofc  e.  '■»•'!,  for  so 
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negligently  ;keeping  a  bridge  over  the  canal  on  a  public  highway  as  to  cause  the 
deceased  to  fall  into  the  water. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Assizes  at  Kingston,  when 
the  following  facts  appeared  in  evidence  : — The  deceased  having  occasion  to  pass  over 
one  of  the  company's  swing-bridges  crossing  the  canal  at  a  place  called  Queen  Street, 
Poplar,  went  on  to  the  bridge,  which  was  swung  back  to  admit  a  vessel  to  pass  through 
(and  which  it  appeared  the  public  were  permitted  to  do),  and,  stepping  back  inadver- 
tently, fell  through  a  small  gate  leading  to  the  water,  which  was  closed  when  the 
bridge  was  closed,  but  was  left  unguarded  when  the  bridge  was  swung,  and  dropped 
into  the  water  and  was  drowned.  The  accident  occurred  in  the  month  of  October, 
at  8  o'clock  in  the  evening ;  and  it  was  proved  that  there  was  no  light  on  that  side  of 
the  way. 

The  learned  judge,  after  observing  to  the  jury  that  the  deceased  ought  not  to 
have  gone  upon  the  bridge  whilst  open,  told  them  that,  if  they  thought  there  had 
been  negligence  on  the  part  of  the  company,  and  no  want  of  proper  care  and  caution 
on  the  part  of  the  [3]  deceased,  the  plaintiff  was  entitled  to  a  verdict  :  but  that,  if 
they  thought  that  the  deceased  had  by  his  own  negligence  contributed  to  the  accident, 
they  must  find  for  the  defendants. 

The  jury  intimated  an  opinion  that  the  bridge  was  not  secured  as  it  ought  to 
have  been  ;  but  they  found  their  verdict  for  the  defendants,  on  the  ground  that  the 
deceased  had  by  his  own  negligence  contributed  to  his  death. 

Kibton  now  moved  for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the 
verdict  was  against  the  evidence.  The  direction  of  the  learned  judge  was  hardly 
warranted  by  the  more  recent  authorities.  In  Greenland  v.  Chaplin,  5  Exch.  243,  it 
was  held  that  a  person  who  is  guilty  of  negligence,  and  thereby  produces  injury  to 
another,  cannot  set  up  as  a  defence  that  part  of  the  mischief  would  not  have  arisen  if 
the  person  injured  had  not  himself  been  guilty  of  some  negligence.  Pollock,  C.  B., 
in  giving  the  judgment  of  the  court  in  that  case,  says  :  "  I  entirely  concur  with  the 
rest  of  the  court,  that  a  person  who  is  guilty  of  negligence,  and  thereby  produces 
injury  to  another,  has  no  right  to  say,  'Part  of  that  mischief  would  not  have  arisen 
if  you  yourself  had  not  been  guilty  of  some  negligence.'  I  think  that  where  the 
negligence  of  the  party  injured  did  not  in  any  degree  contribute  to  the  immediate 
cause  of  the  accident,  such  negligence  ought  not  to  be  set  up  as  an  answer  to  the 
action  :  and  certainly  I  am  not  aware  that,  according  to  any  decision  which  has  ever 
occurred,  the  jury  are  to  take  the  consequences  and  divide  them  in  proportion 
according  to  the  negligence  of  the  one  or  the  other  party."  In  Barnes  v.  Ward, 
9  C.  B.  392,  and  Hminsell  v.  Smyth,  7  C.  B.  (N.  S.)  731,  the  owners  of  land  near  to  a 
public  highway  were  held  responsible  [4]  for  accidents  arising  from  insufficient 
fencing,  though  the  injuries  complained  of  arose  from  the  parties  having  incautiously 
deviated  from  the  public  way.  [Erie,  C.  J.  To  entitle  the  plaintiff  to  maintain  this 
action,  we  must  shew  that  the  accident  arose  from  the  negligence  of  the  defendants 
or  their  servants.]  The  verdict  is  at  all  events  against  the  weight  of  the  evidence. 
The  case  of  Manic//  v.  The  St.  Helens  Canal  and  Railway  Company,  2  Hurlst.  &  N.  840, 
is  precisely  in  point.  There,  certain  undertakers  of  a  navigation  being  incorporated 
for  the  purpose  of  making  a  canal,  and  impowered  by  statute  (28  G.  2,  c.  viii.)  to 
take  tolls  to  their  own  use  and  behoof,  were  authorized  "to  make  such  and  so  many 
bridges  as  and  where  they  should  think  requisite  and  convenient,  and  to  amend, 
heighten,  or  alter  any  bridges,  and  to  turn  or  alter  any  highways  in,  through,  upon, 
or  near  the  rivers,  cuts,  or  canals,  as  may  in  any  ways  hinder  the  navigation  or 
passage  thereon."  The  company  made  a  cut  through  a  public  highway  near  St.  Helens, 
which  was  then  a  small  village,  and  carried  the  highway  over  the  cut  so  made  by  a 
swivel-bridge.  By  a  subsequent  act  (11  G.  4,  c.  1.  s.  1),  to  consolidate  anil  amend  the 
former  act,  it  was  recited  "  that  the  navigation,  cut,  or  canal,  and  other  the  works 
authorized  to  be  made  by  the  recited  act,  have  been  long  since  made  and  completed  ; " 
and,  by  s.  48,  the  company  were  impowered  to  maintain  the  canal,  bridges,  &c.  By 
the  11  G.  4,  c.  1.  s.  124,  all  persons  were  to  have  free  liberty  with  boats  to  navigate 
the  said  canal  for  the  purpose  of  conveying  any  goods,  &c.  By  s.  141.  penalties 
were  imposed  on  persons  leaving  open  drawbridges,  &c.  after  boats  had  passed.  A 
boatman  having  opened  the  swivel-bridge  to  allow  his  boat  to  pass  through,  a  person 
who  was  coming  along  the  road  (at  8  o'clock  in  the  evening  of  the  22nd  of  October) 
walked  into  the  [5]  water  and  was  drowned.      It  appeared  that,  when  the  bridge  was 
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open,  the  end  of  the  highway  abutting  on  the  canal  was  wholly  unfenced.  Two 
lamps  had  formerly  been  kept  burning,  of  which  one  had  been  removed,  and  the  other 
was  out  of  repair.  The  jury  found  that  the  deceased  was  drowned  by  reason  of  the 
neglect  of  reasonable  precautions  on  the  part  of  the  canal  company,  without  any 
negligence  on  his  own  part.  And,  upon  this  finding,  it  was  held  that  the  defendants 
were  liable.  Martin,  B.,  in  giving  judgment,  there  says:  "It  is  perfectly  clear  what 
is  the  common-law  obligation  of  persons  who  make  canals  of  this  kind.  They  may 
make  a  bridge,  but  common  sense  points  out  it.  must  be  a  proper  bridge,  and  fit  for 
travelling  over:  and  I  agree  with  the  Lord  Chief  Baron,  that,  if  we  were  now  dis- 
cussing what  kind  of  bridge  it  ought  to  be,  I  should  say  a  bridge  suitable  to  the 
present  state  of  society.  I  have  no  doubt  that,  when  this  bridge  was  built,  the  place 
near  it  was  a  small  village:  now  it  has  thousands  of  inhabitants;  and  to  hold  that 
the  same  bridge  which  would  suffice  formerly  will  do  so  now,  when  the  place  has 
become  a  great  manufacturing  town,  would  be  utterly  contrary  to  reason  and  good 
sense.  Courts  of  law  must  look  at  these  matters  with  reason  and  common  sense ; 
and  these  tell  us  that  undertakings  of  this  sort  must  be  conducted  so  as  to  meet  the 
exigencies  of  society.  Is  it  fitting,  then,  that,  in  the  town  of  St  Helens,  there  should 
be  a  bridge  which,  when  opened,  as  it  may  be  at  any  hour  of  the  day  or  night,  shall 
leave  a  gulf  in  the  highway  entirely  without  protection  ?  That  is  a  question  for  the 
jury  ;  and  all  persons  would  concur  that  the  only  verdict  they  could  have  found  was 
that  which  they  have  found.  Had  they  found  the  contrary,  I  should  have  dissented 
from  their  verdict,  and  thought  it  a  fit  one  to  set  aside." 

[6]  Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case. 
Enough  has  been  stated  to  satisfy  us  that  the  learned  judge  properly  guided  the  jury 
to  what  we  conceive  to  be  the  proper  principle  upon  which  their  decision  was  to  be 
based,  and  that  their  verdict  had  his  approval.  It  appeared  that  the  public  had  been 
allowed  to  go  upon  the  bridge  when  turned  for  the  passage  of  vessels  along  the  canal : 
but  it  was  the  obvious  duty  of  those  going  there  to  take  ordinary  care.  I  can  see  no 
negligence  on  the  part  of  the  company  in  allowing  people  to  stand  on  the  bridge  :  and 
certainly  no  injury  would  have  accrued  therefrom  to  the  deceased,  if  he  had  not, 
forgetting  the  position  he  was  in,  stepped  back,  and  so  fallen  into  the  water.  The 
doing  so  was  want  of  ordinary  care  on  the  part  of  the  deceased,  for  which  the  company 
are  not  to  be  held  responsible.  Assuming  that  the  company  were  in  some  degree 
censurable,  the  negligence  of  tint  deceased  was  the  cause,  without  which  the  accident 
would  never  have  happened. 

Wit. I, i  a.ms,  J.  I  am  of  the  same  opinion.  The  jury  found  that  the  deceased  had 
by  bis  own  negligence  contributed  to  the  accident.  That  being  so,  the  company  are 
not  liable  because  they  permitted  people  to  go  on  to  the  bridge.  Being  there,  the 
deceased  was  bound  to  use  due  care  to  guard  himself  from  danger.  I  see  no  reason 
tn  find  fault  with  the  way  in  which  the  case  was  left  to  the  jury. 

Byi.es,  J.  I  am  of  the  same  opinion.  The  case  now  before  us  is  very  like,  those 
which  qualified  the  decision  of  this  court  in  Barnes  v.  Wan/,  9  C.  B.  39:2.  The  court 
in  that  case  held  that  it  was  the  duty  of  the  owner  of  properly  adjoining  a  public 
highway  so  to  fence  it  as  to  prevent  danger  to  persons  lawfully  piss  [7]  ing  along 
the  highway.  On  the  other  baud,  the  owner  of  land  is  under  no  liability  to  fence  m 
excavation  at  a  considerable  distance  from  a  public  road:  Houum-U  v.  Suuilh,  7  ('.  I'.. 
(X.  S.)  731.     When  the  bridge  in  question  was  swung  back  for  tin.  passage  of  a  barge 

along  tin1  canal,  it  ceased  to  be  a  public  highway:  and  a  person  going  u| it  was 

bound  to  use  due  diligence  to  avoid  danger.     I  also  think  the  verdict  is  right,  upon 
the  principle  laid  down  by  the  court  of  Queen's  Flench  in  Dowell  v.  Th  General  Steam 
Navigation   Company,  5  Ellis  &   l">.  195.     In  the  course  of  the  argument  there,  it  was 
urged    by  coiinsel  that    "the  mere  fact  of  negligence  on  the  part  of  a  plaint  ill' docs  not 

deprive  him  of  the  light  to  recover;"  whereupon  Lord  Campbell  interposed,  "l>ocs 
it  not,  if  it  be  the  proxima  causa  or  causa  causans  of  the  accident?"  And,  in  giving 
judgment,  his  Lordship  says:  "According  to  the  rule  winch  prevails  in  the  court  of 

Admiralty  in  a  case  of  collisi if  both  vessels  are  in  fault,  the  loss  is  equally  divided  : 

but,  in   a  court  of  common   law,  the   plaint  ill'  has   no   remedy  if   his   negligence  iii   linn 

degree  contributed  to  the  accident."    There  was  a  subsequent  case  in  tins  c t,  of  Taff 

v.  H'tiriiiiin,  ante,  vol.  ii.,  p.  740.  There,  in  an  action  for  an  injury  to  the  plaintiffs 
vessel  in  consequence  of  a  collision  with  a  vessel  under  the  oont rol  of  the  defendant, 
— there  being  conflicting  evidence  of  neglige a  the  one  side  and  on  the  other, — 
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the  jury  were  told  that,  if  the  negligence  or  default  of  the  plaintiff  was  in  any  degree 
the  direct  or  proximate  cause  of  the  damage,  he  was  not  entitled  to  recover,  howerer 
great  might  have  been  the  negligence  of  the  defendant ;  but  that,  if  the  negligence  of 
the  plaintiff  was  only  remotely  connected  with  the  accident,  then  the  question  was 
whether  the  defendant  might  by  the  exercise  of  ordinary  care  have  avoided  it :  and 
it  was  held  that  this  was  a  proper  direction.  Williams,  J.,  [8]  there  says  :  "  With 
regard  to  the  alleged  misdirection,  I  must  confess,  after  well  considering  the  case  of 
Dowell  v.  The  General  Steam-Navigation  Company,  5  Ellis  &  B.  195,  I  am  unable  to 
distinguish  the  mode  of  directing  the  jury  here  from  that  which  the  court  of  Queen's 
Bench  sustained  there.  The  law  was  there  laid  down,  in  conformity  with  several 
previous  decisions,  that,  if  the  negligence  or  default  of  the  plaintiff  was  in  any  degree 
the  proximate  cause  of  the  damage,  he  cannot  recover,  however  great  may  have  been 
the  negligence  of  the  defendant ;  but  that,  if  the  negligence  of  the  plaintiff  was  only 
remotely  connected  with  the  accident,  then  the  question  is  whether  the  defendant 
might  Tiot  by  the  exercise  of  ordinary  care  have  avoided  it."  The  decision  of  this 
court  in  1'vffv.  Warman  was  affirmed  by  the  Exchequer  Chamber,  on  appeal, — ante, 
vol.  v.,  p.  573, — on  which  occasion,  Wightman,  J.,  in  delivering  the  unanimous  opinion 
of  the  court  of  error,  says  :  "It  appears  to  us  that  the  proper  question  for  the  jury  in 
this  case,  and  indeed  in  all  others  of  the  like  kind,  is  whether  the  damage  was  occa- 
sioned entirely  by  the  negligence  or  improper  conduct  of  the  defendant,  or  whether 
the  plaintiff  himself  so  far  contributed  to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  and  common  care  and  caution,  that,  but  for  such  negligence  or  want 
of  ordinary  care  and  caution  on  his  part,  the  misfortune  would  not  have  happened. 
In  the  first  case,  the  plaintiff  would  be  entitled  to  recover,  in  the  latter,  not;  as,  but 
for  his  own  fault,  the  misfortune  would  not  have  happened.  Mere  negligence  or  want 
of  ordinary  care  or  caution  would  not,  however,  disentitle  him  to  recover,  unless  it 
were  such  that,  but  for  that  negligence  or  want  of  ordinary  care  and  caution,  the 
misfortune  could  not  have  happened  ;  nor  if  the  defendant  might  by  the  exercise  of 
care  on  his  tart  have  avoided  the  [9]  consequences  of  the  neglect  or  carelessness  of 
the  plaintiff.  This  appears  to  be  the  result  deducible  from  the  opinion  of  the  judges 
in  Bviterfield  v.  Forrester,  II  East,  60,  Bridge  v.  Thr  Grand  Junction  Railway  Company, 
3  M.  &  W.  244,  Dairies  v.  Mann,  10  M.  &'  W.  546,  and  DoweU  v.  The  General  Steam- 
Navigation  Company,  5  Ellis  &  B.  195,  206."  Applying  those  principles  to  the  facts 
of  this  case,  it  appears  to  me  that  the  jury  were  well  warranted  in  finding  that  the 
proximate  cause  of  the  misfortune  sustained  by  the  plaintiff  was  the  culpable  want  of 
caution  on  the  part  of  the  deceased.  And,  the  direction  of  the  learned  judge  having 
been  framed  in  the  very  words  in  which  directions  in  these  cases  are  almost  always 
given,  I  feel  bound  to  hold  that  the  direction  and  the  verdict  were  in  accordance  with 
the  law  and  the  facts. 

Keating,  J.,  concurred. 

Rule  refused. 


[10]     James  Osbond,  Appellant;  Thomas  Meadows,  Respondent.      May  5th,  1862. 

[S.  C.  31  E.  J.  M.  C.  238  ;  6  E.  T.  290  ;  8  Jur.  X.  S.  1079  ;  10  W.  R.  537.] 

A.,  being  upon  his  own  land  (or  land  upon  which  he  was  privileged  to  shoot),  fired  at 
and  killed  a  pheasant  in  the  land  of  B.,  and  went  upon  B.'s  land  (without  leave) 
and  picked  it  up  : — Held,  a  trespass  "  in  search  or  pursuit  of  game,"  within  the 
1  &  2  W.  4,  c.  32,  s.  30, — the  whole  being  one  continuous  act. 

The  following  case  was  stated  for  the  opinion  of  this  court  pursuant  to  the  20  &  21 
Vict.  c.  43  :— 

On  the  4th  of  January,  1862,  information  was  duly  laid  and  deposed  to  on  oath 
before  one  of  Her  Majesty's  justices  of  the  peace  for  the  county  of  Northampton,  that 
one  Thomas  Meadows  did  on  the  3rd  of  December,  1861,  at  the  parish  of  Corby,  in 
the  county  of  Northampton,  commit  a  certain  trespass  by  being  in  the  day-time  of 
the  same  day  upon  a  certain  close  of  land  in  the  possession  and  occupation  of  Thomas 
Underhill  there,  in  pursuit  of  game,  without  the  licence  or  consent  of  any  person 
having  any  right  to  authorize  the  said  Thomas  Meadows  to  enter  or  be  upon  the  said 
land  for  the  purpose  aforesaid,  contrary  to  the  statute. 
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The  following  is  a  copy  of  the  information  : — 

"County  of  Northampton,  to  wit. — Beit  remembered  that,  within  three  months 
after  the  commission  of  the  offence  hereinafter  mentioned,  to  wit,  on  the  4th  day  of 
January,  1862,  at  Carlton,  in  the  said  county  of  Northampton,  James  Osbond,  of 
Corby,  game-keeper,  in  the  said  county,  in  bis  proper  person,  cometh  before  me,  G.  P., 
one  of  Her  Majesty's  justices  of  the  peace  in  anil  for  the  said  county,  and  now  here 
giveth  me  the  said  justice  to  understand  and  be  informed  that  Thomas  Meadows, 
farmer,  of  the  parish  of  Corby,  in  the  county  of  Northampton,  did  within  three  calendar 
months  now  last  past,  to  wit,  on  the  3rd  of  December,  1861,  at  the  parish  of  Corby, 
in  the  said  county,  unlawfully  commit  a  certain  trespass  by  being  in  the  day-time  of 
the  same  day  [11]  upon  a  certain  close  of  land  in  the  possession  and  occupation  of 
Thomas  I'nderhill,  farmer  there,  in  pursuit  of  game  there,  without  the  licence  or 
consent  of  the  owner  of  the  land  so  trespassed  upon,  or  of  any  person  having  the  right 
of  killing  game  upon  such  land,  or  of  any  other  person  having  any  right  to  authorize 
the  said  Thomas  Meadows  to  enter  or  be  upon  the  said  land  for  the  purpose  aforesaid, 
contrary  to  the  statute  in  such  case  made  and  provided  ;  whereby  and  by  force  of  the 
said  statute  the  said  Thomas  Meadows  has  forfeited  a  sum  of  money  not  exceeding  21., 
to  lie  applied  as  the  statutes  in  that  ease  made  and  provided  direct :  And  thereupon 
the  same  .lames  Osbond  prays  that  the  said  Thomas  Meadows  may  be  duly  caused  to 
appear  before  one  or  more  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  to  answer  to  the  said  information,  and  to  be  further  dealt  with  according 
to  law." 

"County  of  Northampton,  to  wit. — Be  it  remembered  that,  after  the  exhibiting 
of  the  within-contained  information,  but  before  any  proceeding  had  or  taken  upon 
such  information  either  for  summoning  the  said  Thomas  Meadows,  the  party  accused, 
or  compelling  his  appearance  to  answer  the  same,  to  wit,  on  the  4th  day  of  January, 
1862,  at  Carlton,  in  the  said  county,  one  Daniel  Bell,  game-keeper,  of  the  parish  of 
Corby,  in  the  county  of  Northampton,  a  credible  witness  in  this  behalf,  cometh  in  his 
proper  person  before  me  the  within-named  justice  of  the  peace  in  and  for  the  said 
county  of  Northampton,  and  is  now  here  duly  sworn  by  and  before  me  the  said 
justice;  and,  having  heard  the  said  information  read,  and  fully  understanding  the 
same,  does  now  hereupon  his  oath  aforesaid  before  me  the  said  justice  depose  and 
swear  that  the  charge  contained  in  the  said  information  is  true  and  correct:  And  the 
said  charge  is  now  here  [12]  deposed  to  and  substantiated  to  my  satisfaction  before 
me  the  said  justice  on  the  said  oath  of  the  said  Daniel  Bell,  so  1  icing  such  credible  witness 
as  aforesaid,  according  to  the  form  of  the  statute  in  such  case  made  and  provided." 

The  charge  was  heard  on  the  8th  of  January,  1862,  before  three  justices  of  the 
peace  for  the  county  of  Northampton,  at  the  petty  sessions  held  at  Kettering,  at 
which  both  appellant  and  respondent  appeared.  It  was  proved  at  the  hearing  that 
the  respondent,  who  had  a  licence  to  kill  garni.',  whilst  in  a  close  of  land  in  the  parish 
of  Corby  occupied  by  one  George  Chapman,  over  which  he  (the  respondent)  had  the 
right  of  shooting,  shot  a  pheasant,  which  was  on  the  ground  in  an  adjoining  close, 
occupied  by  one    Thomas  Underbill,  over  which  the  Karl  of  Cardigan  (to  whom  the 

appellant  was  game-keeper)  had  the  exclusive  right  of  si ting      It  was  proved  that 

the  pheasant  was  killed  by  the  shot,  and  thai  the  respondent  afterwards  went  a  short 
distance  and  got  over  the  fence  out  of  Chapman's  close  into  the  close  occupied  by 
Thomas  Dnderhill,  and  there  picked  up  the  dead  pheasant. 

Having  heard  the  evidence  for  the  appellant,  and  the  statement  made  by  the 
respondent,  who  produced  no  evidence,  the  justices  dismissed  the  case;  the  grounds 
of  their  determination  being,  first,  that  regard  being  had  to  the  decision  of  the 
court  of  Queen's  Bench  in  the  ease  of  Tfo  Queen  v.  Pratt,  1  Dears.  A-  I'.  ( '.  ('.  502,  the 
act  of  shooting  the  pheasant  by  the  respondent  on  the  close  of  land  in  the  occupation 
of  Thomas  CJnderhill,  although  actionable,  did  not  constitute  a  trespass  under  the 
30th  section  of  t  ■  <•  i  &  2  \V.  i,  c.  32,  the  respondent  not   having  been  in  that  close 

when  he  shot,  lint   in  01 •cu|iied  by  ( Jeorge  Chapman,  "here  he  was  not  a  tresps 

— secondly,  that  the  justices  had  some  degree  of  doubt  (to  the  [13]  benefit  of  which 

they  considered  the  respondent  entitled,  the  statute  being  a  penal  ,)  whether  the 

subsequent  entry  on  the  close  of  land  stated  in  the  information,  For  the  pur) I 

fetching  tin'  pheasant,  which  was  then  dead,  as  proved  b)  the  evidence,  was  such  a 
trespass  iu  pursuit  of  v"/e  as  is  contemplated  by  the  30th  section  ol  the  above-men 
tioned  act;  the  doubt  whether  the  provisions  of  that    section   apply   to   game   when 
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dead  having  been  brought  to  their  consideration  by  reference  to  a  periodical  called 
the  Justice  of  the  Peace,  in  which  the  case  of  The  King  v.  Halloway,  1  G.  &  P.  128, 
is  quoted  as  an  authority  in  favour  of  such  doubt. 

The  question  for  the  opinion  of  the  court  was,  whether  the  justices  were  right  in 
point  of  law  in  dismissing  the  case  upon  the  grounds  above  stated. 

E.  Bennett,  for  the  appellant.  The  respondent  was  clearly  trespassing  in  pursuit 
of  game,  within  the  30th  section  of  the  1  &  2  W.  4,  c.  32.  That  section  recites,  that 
"  whereas,  after  the  commencement  of  this  act,  game  will  become  an  article  which  may 
be  legally  bought  and  sold,  and  it  is  therefore  just  and  reasonable  to  provide  some  more 
summary  means  than  now  by  law  exist  for  protecting  the  same  from  trespassers,"  and 
then  proceeds  to  enact,  "  that,  if  any  person  whatsoever  shall  commit  any  trespass  by 
entering  or  being,  in  the  day-time,  upon  any  land  in  search  or  pursuit  of  game,  or 
woodcocks,  &c.,  such  person  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  such  sum  of  money,  not  exceeding  21.,  as  to  the  justice  shall  seem  meet, 
together  with  the  costs  of  the  conviction."  To  shoot  at  a  bird  on  the  land  of  another, 
the  party  firing  being  at  the  time  on  the  highway  (or  on  his  own  land  or  the  land  of  a 
third  person),  though  an  actionable  trespass,  is  not  an  offence  within  this  [14]  statute : 
The  Queen  v.  Pratt,  1  Dears.  &  P.  C.  C.  502.  [Erie,  C.  J.  The  only  question  is, 
whether  the  appellant  was  guilty  of  a  trespass  in  pursuit  of  game,  by  going  on  to  the 
land  to  pick  up  the  dead  pheasant.  You  can  hardly  hope  to  reverse  the  decision  of 
the  justices  on  the  first  point.]  It  is  submitted  that  the  shooting  and  the  entering 
upon  the  land  for  the  purpose  of  picking  up  the  dead  bird  constituted  one  continuous 
act  of  trespass.  It  is  assumed  throughout  the  statute  that  dead  game  is  "  game." 
[Erie,  C.  J.  The  Larceny  Act,  24  &  25  Vict.  c.  96,  s.  14,  contemplates  dead  deer  as 
"  deer."]  In  Morden,  App.,  Porter,  Rt  sp.,  ante,  vol.  vii.,  p.  641, it  was  held  by  Williams,  J., 
that  a  party  trespassing  in  pursuit  of  game  is  not  the  less  guilty  of  the  offence  pro- 
vided against  by  this  statute,  because  he  had  no  intention  to  commit  a  trespass,  but 
bona  fide  believed  that  he  had  the  licence  of  the  occupier  for  shooting  over  the  land. 
A  fortiori  must  the  party  be  guilty  of  the  offence,  where,  knowing  the  boundary, 
he  wilfully  passes  over  it  to  perfect  an  act  of  trespass  already  commenced  by  firing 
over  the  land.  The  case  of  Loome,  App.,  Baity,  liesp.,  30  Law  J.,  M.  C.  31,  is  also  an 
authority,  as  far  as  it  goes,  that  "  game  "  means  game  whether  alive  or  dead.  Wight- 
man,  J.,  says :  "  The  whole  question  turns  on  the  meaning  to  be  given  to  the  words 
'  birds  of  game  '  in  the  4th  section.  Now,  the  words  must  clearly  have  the  same  mean- 
ing throughout  the  section,  and  the  exception  in  the  latter  clause,  '  except  birds  of  game 
in  a  mew  or  breeding-place,'  beyond  all  question  applies  to  live  game,  and  indeed,  is 
only  applicable  to  live  birds.  It  is  clear,  therefore,  that  the  phrase  'birds  of  game  ' 
was  intended  certainly  to  include  live  birds  of  game,  and  dead  also,  in  all  probability." 

No  one  appeared  on  behalf  of  the  respondent. 

[15]  Erle,  C.  J.  I  desire  to  reserve  for  another  occasion  the  consideration  of 
the  question  whether  the  merely  entering  upon  land  for  the  purpose  of  picking  up 
dead  game  would  constitute  a  trespass  within  the  meaning  of  the  1  it  2  W.  4,  c.  32, 
s.  30.  But  I  am  satisfied  to  give  my  judgment  for  the  appellant,  on  the  ground  that, 
in  substance  and  reality,  the  shooting  the  bird  and  going  upon  the  land  to  pick  it  up 
was  one  transaction.  The  respondent,  being  upon  the  laud  of  an  adjoining  owner, 
fires  at  a  bird  and  kills  it,  and  he  immediately  steps  upon  the  land  to  pick  up  the 
dead  bird.  The  act  of  going  on  the  land  to  pick  up  the  bird  relates  to  the  act  of 
shooting,  and  the  whole  was  one  transaction.  I  therefore  think  that  the  justices 
would  have  been  well  warranted  in  coming  to  the  conclusion  that  the  respondent  had 
been  guilty  of  the  act  of  trespass  charged  against  him.  With  the  reservation  before 
mentioned,  I  hold  this  without  any  hesitation.  And  the  case  must  go  back  to  the 
justices  with  this  intimation. 

Willes,  J.  I  am  entirely  of  the  same  opinion.  The  pursuit  under  s.  30  continues 
until  it  is  consummated  by  the  picking  up  of  the  dead  bird. 

Byles,  J.  If  I  were  called  upon  to  decide  whether  or  not  dead  game  was  within 
the  meaning  of  the  clause  in  question,  I  should  have  desired  time  to  consider.  But  I 
entirely  agree  with  the  rest  of  the  court  in  thinking  that  the  pursuit  commenced  with 
the  act  of  firing,  and  terminated  with  the  act  of  picking  up  the  dead  bird.  There  was 
a  pursuit  of  game,  and  there  was  a  trespass.  It  would  be  highly  inconvenient  if  we 
were  to  inquire  in  every  rase  whether  the  bird  had  breathed  its  last  or  not  at  the 
time  it  was  picked  up.     The  appellant  is  clearly  entitled  to  succeed. 
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[16]  KEATING,  J.  I  am  of  the  same  opinion.  The  respondent  was  clearly  com- 
mitting a  trespass  in  search,  of  game,  the  pursuit  of  which  commenced  upon  his  own 
land. 

Judgment  for  the  appellant. 


Francis  Blewett,  Appellant;  Elizabeth  Jenkins  and  Blanche  Williams, 
Respondents.     April  28th,  1862. 

A  custom  for  copyhold  tenants  to  fell  timber  or  other  trees  upon  their  customary 
lands,  and  to  retain  the  same  for  their  own  use,  without  licence  from  the  lord, 
although  such  timber  may  not  be  felled  for  necessary  repairs,  is  not  unreasonable. — 
And  such  a  custom  is  not  the  less  admissible  in  evidence,  because  it  also  professes 
to  entitle  the  customary  tenants  to  plough  up  meadow  land  and  to  sutler  their 
houses  to  decay, — which  might  be  a  bad  custom,  if  pleaded. — Where  the  customary 
truants  hold  under  a  corn-rent  or  an  annual  sum  of  money  in  lieu  thereof,  in  the 
absence  of  a  custom  to  the  contrary,  tin1  election  is  with  the  tenant  to  pay  either 
in  money  or  in  corn. — Where,  therefore,  the  assistant-commissioner,  under  the 
Copyhold  Aits,  upon  evidence  that  for  sixty  years  past  the  payments  had  invariably 
been  made  in  money,  decided  that  the  election  was  with  the  tenant, — the  court, 
upon  a  case  stated  by  way  of  appeal,  affirmed  his  decision. 

The  following  ease  was  stated  for  the  opinion  of  the  court  by  the  copyhold  com- 
missioners, under  the  provisions  of  the  Copyhold  Act,  1852  (15  &  16  Vict.  c.  51),  a.  8, 
and  the  Copyhold  Act,  1841  (4  &  5  Vict.  c'.  35),  s.  40. 

The  appellant  is  lord  of  the  manor  of  Magna  Porta,  in  the  county  of  Monmouth, 
being  tenant  in  tail  in  possession  ;  and  the  respondents  are  tenants  of  copyholds  of 
inheritance  on  the  roll  of  the  said  manor. 

In  the  course  of  valuations  taken  under  the  Copyhold  Acts,  with  a  view  to  the 
enfranchisement  of  certain  lands  and  tenements  held  by  the  respondents  as  copyhold 
tenants  as  aforesaid  of  the  said  manor,  the  following  questions  (among  others)  arose, 
and  were  referred  by  the  respondents  to  the  said  commissioners, — 

"  1.  Whether  the  tenants  of  the  manor  of  Magna  Porta  are  entitled  to  fell  timber 
and  to  retain  the  same  to  their  own  use  without  licence  of  the  lord,  although  such 
timber  may  not  be  felled  for  necessary  repairs  ' 

[17]  "2.  Whether  the  lord  is  entitled  to  seize  for  a  heriot  the  best  beast  or 
chattel,  unless  found  within  the  manor  and  belonging  to  the  tenant  at  the  time  of  his 
death  or  mortal  sickness  1 

"3.  Whether  the  lord  is  entitled  to  coin-rents,  unless  stated  in  the  copy  of  the 
court-roll  of*  the  tenants'  admissions  i 

"4.  Whether,  if  the  lord  is  so  entitled,  are  not  such  corn  rents  a  fixed  money 
payment,  variable  with  the  price  of  corn,  or  otherwise?" 

Mr.  Wet  herd],  the  assistant-commissioner,  in  pursuance  of  this  requisition,  held 
an  inquiry,  and  decided, — 

"1.  That  the  tenants  of  the  manor  of  Magna  Porta  are  entitled  to  fell  timber  and 
retain  the  same  to  their  own  use  withnul  the  licence  of  the  lord,  although  such  timber 
may  not  be  felled  for  necessary  repairs. 

"2.  That  the  lord  is  nof  entitled  id  seize  for  a  heriot  ilic  best  beast  or  chattel, 
unless  found  within  the  manor  and  belonging  to  the  tenant  at  the  time  oi  his  death 
or  mortal  sickness ;  but  that  the  Inn  I  is  entitled  to  seize  for  a  heriot  the  best  beast  or 
chattel  that  is  found  within  the  manor  and  belonging  to  the  tenant  at  the  time  of  his 
death  or  mortal  sickness. 

"  .'i.  That  the  hud  is  entitled  to  corn  rents,  though  not  stated  in  the  copy  of  coin  t 
roll  of  the  tenants'  admissions. 

"I.  That  such  corn  rents  are  a  lixed  money  payment,  amounting  I/O  the 
annual  sum  of  11.  2s.  2d.,  and  that  the  said  rents  arc  not  variable  with  the  price 
oi  corn." 

1.  In  the  course  of  the  inquiry,  a  oopj  oi  an  ancient   survey  of  the  manor,  held 

in  the  year    1634,  was   put    in    by  the   respondents,  and    by  consent    ad  [18]  milled    in 

evidence,     in  which  the  following  custom  is  Bet  forth  : — "That,  by  the  antient  custom 
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of  this  manor  of  Magna  Porta,  time  out  of  mind,  every  customary  tenant  or  tenants 
may  at  all  times  at  his  or  their  pleasure  fell  or  cut  down  timber  or  any  other  trees 
upon  any  of  their  several  customary  lands,  and  plough  up  the  said  grounds  or  meadows 
never  tilled  before,  and  also  may  suffer  their  houses  to  decay,  or  to  pull  down  his  or 
their  houses,  and  to  make  any  other  benefit  of  his  or  their  trees  or  woods  so  cut  and 
taken  out  and  from  their  or  any  of  their  respective  customary  lauds,  and  the  same 
also  to  take,  sell,  or  convert  to  his  or  their  private  uses  whatsoever,  without  any  the 
prejudice  or  forfeiting  of  his  or  their  estate  or  estates." 

The  actual  practice  within  the  manor  has  been  in  accordance  with  this  presentment. 

The  appellant  is  dissatisfied  with  the  decision  of  the  assistant-commissioner  on  the 
first  question  submitted  to  him,  on  the  ground  that,  although  the  practice  may  have 
been  in  accordance  with  the  custom  before  stated,  yet  that  such  custom,  taken  alto- 
gether, is  unreasonable  and  bad  in  law,  and  not  binding  upon  the  appellant :  and, 
moreover,  that  the  custom  as  set  out  on  the  presentment  above  referred  to  does  not 
at  all  events  extinguish  the  prima  facie  interest  of  the  lord  of  the  manor  in  the  timber, 
but  only  protects  the  tenants  from  forfeiture  for  the  waste  ;  and  that  the  assistant- 
commissioner  ought  not,  at  all  events,  to  have  decided  more  than  that  the  tenants  of 
the  manor  are  entitled  to  deal  with  the  timber  as  stated  in  the  presentment  quoted 
above,  without  any  prejudice  or  forfeiture  of  their  estates,  and  not  absolutely. 

2.  As  to  heriots, — in  the  copy  of  the  survey  before  referred  to,  the  following 
custom  is  set  forth  : — 

"  That  the  lord  of  this  manor  must  and  ought  to  [19]  have  a  heriot  of  the  best 
beast  or  chattel  that  a  tenant  dying  shall  be  the  owner  of,  depasturing  upon  his  or 
her  land  at  the  time  of  his  or  her  being  sick,  within  the  said  manor,  and  not  elsewhere  ; 
and,  in  default  thereof,  os.  in  lieu  thereof,  for  and  in  the  name  of  a  heriot." 

And  it  is  also  stated  in  another  and  distinct  part  of  the  said  survey,  "that  the 
lord  of  this  manor  is  and  ought  to  have,  after  the  death  of  any  foreigner  resident  or 
stranger  within  this  manor,  for  an  heriot,  the  best  beast  or  chattel  that  such  stranger 
foreigner  or  resident  shall  be  owner  of  at  the  time  of  his  or  their  decease,  or  while 
being  sick." 

There  is  also  another  custom  as  to  heriots  stated  in  a  distinct  paragraph  of  the 
said  survey.  The  actual  practice  in  respect  of  the  best  beast  or  chattel  of  a  tenant 
has  been  in  accordance  with  the  custom  above  stated  as  to  heriots.  No  evidence  was 
offered  as  to  the  practice  of  the  manor  in  respect  of  the  right  alleged  by  the  survey  to 
belong  to  the  lord,  to  seize  the  best  beast  of  strangers.  But  the  appellant  is  dissatisfied 
with  the  decision  of  the  assistant-commissioner  on  this  point,  inasmuch  as  he  (the 
appellant)  alleges  that  the  said  customs  as  to  heriots  stated  in  the  survey  must  be 
taken  together  ;  and  that,  as  the  lord  cannot  by  law  seize  for  a  heriot,  either  within 
the  manor  or  beyond  the  manor,  the  best  beast  or  chattel  of  any  foreigner  resident 
or  stranger  dying  within  the  manor,  so  the  lord  ought  to  be  entitled  to  seize  for  a 
heriot  the  best  beast  or  chattel  belonging  to  any  tenant  on  the  rolls  at  the  time  of 
his  death  or  mortal  sickness,  whether  found  within  the  manor  or  not ;  and  that 
it  is  unreasonable  that  his  right  should  be  restricted,  as  decided  by  the  assistant- 
commissioner. 

3.  With  regard  to  the  corn-rents,  no  question  arises  on  the  decision  upon  the 
third  question  :  but  the  [20]  appellant  is  dissatisfied  with  the  decision  of  the  assistant- 
commissioner  on  the  fourth  point  submitted  to  him.  In  the  document  dated  in  the 
year  1634,  before  mentioned,  and  called  a  survey,  which  on  its  face  is  stated  to  be, 
"The  answer  and  presentment  of  the  jury  under  named,  and  exhibited  unto  Higgins 
Powell  and  George  Skiddamore,  Gent.,  commissioners,  surveyors,  and  stewards,  on 
the  behalf  of  the  Right  Worshipful  Edward  Morgan,  of  Lantarnan,  Esq.,  touching  his 
survey  of  his  manor  or  lordship  of  Magna  Porta,  in  the  county  of  Monmouth,  to 
certain  articles  propounded  and  given  unto  us  in  charge  to  inquire  of,"  there  is  the 
following  presentment, — "  Item.  To  the  2nd  article,  we  present  and  find  that  the 
customary  tenants  within  this  lordship  of  Magna  Porta  do  hold  their  respective 
customary  lands  by  the  virge  or  rod,  to  them  and  their  heirs  for  ever,  according  to 
the  custom  of  this  manor,  by  and  under  the  yearly  rent  at  their  several  names  par- 
ticularly appertaining,  as  followeth."  Then  follows  a  schedule  of  lands  and  rents. 
The  tenements  as  described  in  the  schedule  may  (so  far  as  the  mode  of  render  of  rent 
is  concerned)  be  divided  into  three  classes,  of  which  the  following  entries  may  be 
taken  as  instauces  : — 
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i. 

Annunciation 
rent. 

£      s.      d. 
0     S 


U  ch 
rent 
£    s.    d. 
■    J* 


under  the  yearly   rent  payal 
manor,  the  sum  of  sixteen  shi 


[21]     a. 

Annunciation 

rent. 

£     s.    d. 

0    3     1 


Annunciation 

rent. 
Michaelmas. 


rent. 
s.  Ld.  for  corn. 


Hichaelmas 

rent. 

I:,  hi  of  corn. 

t    -.    4. 

0    3    5 


"  [mprimis.  Lewis  Richard,  Gent.,  holdeth  by  the 
virge  or  rod,  according  to  the  custom  of  the  manor,  as 
tenant  for  lives  by  and  under  Giles  Morgan,   Esq.,  one 

tenement  and  divers  parcels  of  customary  lauds,  by  and 

e  to  the  lord  of  the  said 
lings  and  eleven   pence  at 
the  feast  of  the  Annunciation  and  St.  Michael  the  Arch- 
angel, by  equal  and  even  portions. 

"  Item.  .Morgan  Evan  holdeth  as  aforesaid  one  tene- 
ment and  divers  parcels  of  customary  lands  by  and  under 
the  yearly  rent  of  6s.  2d.  payable  as  aforesaid,  and 
nineteen  hoops  and  3  puddovams  of  corn  mills  oats,  and 
six  hoops  and  a  half  of  wheat,  for  part  of  Jeyne  Williams's 
lands  or  twenty  shillings  and  Sid.  at  every  Michaelmas 
only. 

"  Item.  Alexander  John  holdeth  by  the  virge  or  rod 
one  tenement  of  customary  lands,  being  part  of  Jeyne 
Gwilliains's  lands,  by  and  under  the  yearly  rent  of  one 
hoop  of  wheat  and  three  hoops  and  i  of  oates,  or,  in  lieu 
thereof,  3s.  5d.  at  every  Michaelmas  only." 

It  is  agreed  that  either  party  may  on  the  hearing  of  the  case  refer  to  any  other 
entry  in  the  schedule ;  and  that  the  copy  of  the  survey  in  the  possession  of  the 
inclosure  commissioners  shall,  in  the  event  of  any  dispute  as  to  the  language  of  the 
said  schedule,  be  taken  to  be  conclusive  ;  and  the  tenements  now  in  question  cannot 
be  identified  with  any  of  the  tenements  described  in  the  said  schedule. 

For  sixty  years  past,  certain  money  payments  have  been  made  to  the  lord  in  lieu 
of  corn-rents  due  in  respect  of  the  tenements  held  by  the  respondents. 

The  court-rolls  in  no  case  point  out  at  whose  option  the  payment  by  the  tenant, 
whether  in  kind  or  by  the  money  payment  in  lieu  thereof,  is  to  be  made  ;  nor  does  it 
appear  by  proofs  in  which  party,  the  lord  or  the  tenant,  lies  the  right  of  election.  The 
actual  render  has,  for  anything  appearing  to  the  contrary,  always  been  in  money. 

Upon  these  facts,  the  assistant-commissioner  held  that  the  entries  in  the  court-rolls 
and  survey  were  in  [22]  the  nature  of  grants  by  the  lord  ;  and  that  it  was  a  rule  of 
law  applicable  to  the  case  that,  in  a  grant  where  the  right  of  election  is  not  fixed  by 
the  grantor,  such  right  vests  in  the  grantee  ;  and  that  the  right  of  election  in  the 
present  case  was  in  the  tenants,  and  that  they  had  elected  to  pay  a  money  rent. 

The  appellant  is  dissatisfied  with  this  decision  of  the  assistant-commissioner,  and 
contends  that,  in  point  of  law,  it  does  not  lie  with  the  copyholder,  but  with  the  lord 
of  the  manor,  to  elect  whether  the  tenant  shall  render  the  stipulated  quantity  of  grain 
or  make  the  money  payment  in  lieu  thereof. 

The  following  question  has  also  ariseu  : — 

<>n  the  hearing  of  the  case,  and  in  the  course  of  the  inquiry  before  the  assistant- 
commissioner  into  the  last  question  so  submitted  to  him  ami  decided,  Mr.  Gwatkin,  the 
solicitor  of  the  appellant,  the  lord  of  the  manor,  tendered  in  evidence  on  his  behalf 
certain  title  deeds  of  the'  manor,  viz.  a  deed  to  make  a  tenement  to  the  preecipe,  dated 
the  23rd  of  November,  L 786,  and  a  deed  of  mortgage  dated  the  20111  of  February, 
1856,  in  which  it  is  recited  that  the  corn-rents  are  COinmutalile  at  the  will  of  the  lord  : 
but  the  assistant  commissioner  rejected  this  evidence,  as  being  inadmissible  against  the 
respondents. 

The  respondents  contend  that  this  point   is  not  now  open  to  the  appellant,  inasmuch 

as  the  assistant  commissioner,  being  by  the  Copyhold  Aet,  1852,  Bole  judge  of  fact,  his 
decision  on  admissibility  of  evidence  is  final  and  conclusive;  and,  secondly,  thai  no 
request  was  made  by  the  appellant  within  twenty-eight  days  after  the  evidence 
tendered  was  rejected  to  the  commissioners  to  direct  a  case  to  be  stated  as  to  whether 
in  point  of  law  the  evidence  ought  to  have  been  admitted  or  rejected  (o).  The  only 
request  of  the  commissioners  [23]  to  direct  a  ease  to  be  stated  on  any  point  was  made 
by  Mr.  Gwatkin,  the  solicitor  to  the  appellant,  on  the   1th  of  April  of  I860.     This 


(a)  See  1  rS  5  \  hi.  o.  35,  b.  LO,  and  L5  &  16  Vict  e.  51,  s.  8. 
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was  more  than  twenty -eight  days  after  the  rejection  of  evidence  before  mentioned, 
but  less  than  twenty-eight  days  after  the  decision  of  the  assistant-commissioner  upon 
the  points  submitted  to  him  as  above  set  forth.  The  request  was  in  writing,  and  in 
the  following  words, — "  On  behalf  of  the  said  Edward  Francis  Blewett,  I  request  you 
to  direct  a  case  to  be  stated  for  the  opinion  of  such  one  of  Her  Majesty's  courts  of  law 
at  Westminster  as  you  shall  think  tit,  upon  the  following  questions  of  law,  viz., 
1.  Whether  the  customs  recorded  in  a  certain  survey  of  1634,  put  in  evidence  by  the 
enfranchising  copyholders,  as  to  timber  and  heriots,  though  they  may  be  considered 
immemorial  and  certain,  are  also  on  the  whole  reasonable,  and  whether  they  are  on 
the  whole  good  and  valid  customs  to  exclude  the  lord  of  the  manor  from  all  interest 
in  the  timber  on  the  copyhold  lands,  and  to  disentitle  him,  on  the  death  of  a  copyhold 
tenant,  to  seize  for  heriots  otherwise  than  within  the  manor.  2.  Whether,  in  point  of 
law,  it  lies  with  the  copyholder,  and  not  with  the  lord  of  the  manor,  to  elect  whether 
to  render  the  stipulated  quantity  of  grain  as  corn-rent,  or  to  make  a  customary  money 
payment  in  lieu  thereof." 

The  questions  for  the  opinion  of  the  court  were, — 1.  Whether,  upon  the  whole 
custom  as  stated  in  the  case,  with  reference  to  waste,  such  custom  is  good  and  valid 
in  law  so  as  to  entitle  the  tenant  to  cut  and  sell  for  his  own  use  all  the  timber 
growing  on  the  tenement.  2.  Whether,  looking  to  all  the  facts  stated  in  the  case 
as  to  the  custom  with  reference  to  heriots,  such  custom  is  good  and  valid  in  law,  so 
as  to  restrict  the  right  of  the  lord  to  a  heriot  of  the  best  beast  or  chattel  of  the 
tenant  at  the   time  of  his  death  or  mortal  [24]  sickness  found  within  the  manor. 

3.  \\  hether  the  assistant-commissioner  is  right  in  point  of  law  in  his  decision  as  to 
the  right  of  election  being  in   the   copyholder,  and  not  in  the   lord  of   the  manor. 

4.  ^\  hether  it  is  now  open  to  the  appellant  to  ask  the  opinion  of  the  court  upon  the 
question  of  the  rejection  of  evidence  by  the  assistant-commissioner,  as  stated  in  the 
case.  And,  lastly  (if  the  court  should  be  of  opinion  that  it  is  now  open  to  the 
appellant  so  to  do),  then  whether  such  evidence  was  properly  rejected  or  not. 

Bullar,  for  the  appellant  (a).  The  only  questions  which  it  is  proposed  to  argue 
are  the  first  and  the  third  :  the  others  are  plainly  not  arguable.  1.  The  custom  to 
cut  timber  at  the  will  of  the  tenant  is  clearly  unreasonable  and  void.  The  terms  in 
which  it  is  set  out  in  the  survey  are  as  follows: — "That,  by  the  antient  custom  of 
this  manor  of  Magna  Porta,  time  out  of  mind,  every  customary  tenant  or  tenants  may 
at  all  times  at  his  or  their  pleasure  fell  or  cut  down  timber  or  any  other  trees  upon 
any  of  their  several  customary  lands,  and  plough  up  the  said  grounds  or  meadows 
never  tilled  before,  and  also  may  sutler  their  houses  to  [25]  decay,  or  to  pull  down 
his  or  their  houses,  and  to  make  any  other  benefit  of  his  or  their  trees  or  woods  so 
cut  and  taken  out  and  from  their  or  any  of  their  respective  customary  lands,  and  the 
same  also  to  take,  sell,  or  convert  to  his  or  their  private  uses  whatsoever,  without  any 
the  prejudice  or  forfeiting  of  his  or  their  estate  or  estates."  This  must  be  taken  as 
one  custom  ;  and  it  amounts  to  this,  that  the  copyholders  may  commit  any  sort  of 
waste  on  their  customary  tenements,  and  may  in  fact  destroy  them  altogether.  A 
copyholder  clearly  can  have  no  right  as  against  the  lord  which  will  effect  the  total 
destruction  of  the  lord's  interest  or  his  means  of  enforcing  the  customary  rents  and 
payments.  If  any  part  of  a  custom  be  unreasonable  the  whole  is  void :  Jl'ilkes  v. 
Broadbmt,  2  Stra.  1224,  1  Wils.  63.  In  Wilson  v.  WUles,  7  East,  121,  a  custom,  that 
all  the  customary  tenants  of  a  manor  having  gardens,  parcels  of  their  customary 
tenements  respectively,  have  immemorially,  by  themselves,  their  tenants  and  occupiers, 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows  : — 

"1.  That  the  alleged  custom  of  felling  timber  without  licence,  and  wasting  and 
destroying  houses,  is  unreasonable  and  void. 

"  2.  That  the  appellant,  as  lord  of  the  manor,  is  entitled  to  a  heriot  from  the 
respondents,  as  tenants,  whether  the  beast  or  chattel  be  in  or  out  of  the  manor  at  the 
time  of  their  deaths  or  mortal  sickness  : 

"  3.  That  the  right  to  elect  whether  the  corn-rents  shall  be  paid  in  money  or  corn 
lies  with  the  appellant,  as  lord,  and  not  with  the  respondents  as  tenants  : 

"4.  That  the  assistant-commissioner  should  have  received  in  evidence  the  deeds 
rejected  by  him,  and  that  the  appeal  on  this  point  is  in  proper  time." 
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dug  taken,  and  carried  away  from  a  waste  within  the  manor,  to  be  used  upon  their 
said  customary  tenements;  for  the  purpose  of  making  and  repairing  grass-plots  in 
the  gardens  parcels  of  the  same  respectively,  for  the  improvement  thereof,  such 
turf  covered  with  grass  lit  for  the  pasture  of  cattle  as  hath  been  fit  and  proper  to  be 
so  used,  at  all  times  of  the  year,  as  often  and  in  such  quantity  as  occasion  bath 
required,— was  held  to  be  bad  in  law,  as  being  indefinite  and  uncertain,  and 
destructive  of  the  common  :  and  so  of  a  similar  custom  of  taking  and  applying  such 
turf  for  the  purpose  of  making  and  repairing  the  banks  and  mounds  in,  of,  and  for 
the  hedges  and  fences  of  such  customary  tenements.  [Willes,  J.  Is  this  anything 
nunc  than  a  claim  by  the  customary  tenants  to  be  dispunishable  of  waste?]  It  goes 
far  beyond  that.  Clayton  v.  Corby,  5  Q.  B.  415,  2  Gale  &  D.  174,  and  [26]  other 
cases,  shew  that  a  claim  by  custom  to  do  that  which  amounts  to  a  total  destruction 
or  spoliation  of  the  tenement  to  which  the  custom  has  reference,  is  unreasonable  and 
bad.  The  case  of  The  Marquis  of  Salisbury  v.  Gladstone,  (!  Hurlst.  &  N.  123,  carries 
the  rights  of  copyholders  in  this  respect  further  than  has  yet  been  done.  It  was 
there  held  that  a  custom  in  a  manor,  that  the  copyholders  of  inheritance  may,  with- 
out licence  from  the  lord  of  the  manor,  break  the  surface  and  dig  and  get  clay  without 
limit  in,  upon,  and  out  of  their  copyhold  tenements,  for  the  purpose  of  making  bricks, 
to  be  sold  by  them  off  the  said  manor,  was  good  in  law.  It  did  not  appear  in  that 
case  that  the  doing  of  that  which  the  tenant  claimed  to  do  would  effect  the  destruc- 
tion of  the  whole  surface,  which  the  claim  here  amounts  to  Wigbtman,  J.,  in 
delivering  the  judgment  of  the  court  in  that  case,  says :  "In  Scriven  on  Copyholds, 
p.  427,  4th  edit.,  it  is  said  that  by  custom  a  copyholder  of  inheritance  may  be  entitled 
to  the  trees  and  mines  in  his  copyhold.  Mr.  Manisty,  in  his  argument,  did  not  doubt 
but  that  a  custom  for  a  copyholder  to  have  and  work  quarries  and  mines  might  be 

g I,  but  contended  thai  the  surface  must  be  left:  but  no  case  was  cited  to  warrant 

such  a  conclusion.  It  may  be  that  the  mine  or  mineral,  or  a  quarry  of  stone,  might 
occupy  the  whole  surface  of  the  particular  copyhold  tenement,  and  that  a  general 
right  to  take  stone  or  minerals  would  necessarily  involve  the  taking  of  the  surface  : 
but,  in  the  present  case,  there  is  nothing  to  shew  that  the  taking  the  clay  would 
necessarily  involve  the  taking  of  the  surface, —all  the  clay  might  be  so  situate  as  to 
be  capable  of  being  got  at  as  coals  or  other  minerals."  That  case,  therefore,  differs 
widely  from  the  present.  No  authority  is  to  be  found  in  the  books  to  warrant  such 
a  custom  as  is  here  attempted  to  be  set  up. 

[27]  2.  The  next  question  is,  whether  the  lord  of  the  manor  has  the  option  to 
take  the  rent  in  corn,  or  is  bound  to  content  himself  with  money  payments.  It 
appears  that  there  is  no  custom  which  expressly  regulates  this:  but  money  rents  have 
generally  been  paid.  The  assistant-commissioner  decided  that  the  option  is  with  the 
tenant,  and  that  the  corn-rents  are  a  fixed  money  payment,  not  variable  with  the 
price  of  corn.  [Willes,  .1.  The  general  rule  is  that  the  election  is  with  the  party 
who  is  to  do  wilh  the  first  act.]  Subject  always  to  this  proviso,  that  the  election  is 
made  at  the  time.  If  the  teuanl  chooses  to  pay  at  the  day,  he  has  the  option  ;  if  not, 
the  lord  has  it.  So  held  in  Kolle's  Abridgment,  Election  (1!.),  "Qui  ceo  avera."  "Si 
home  leas  terre  per  ans  reservanf  weekly  9  quarters  de  wheat  on  le  value  do  ceo  as  it 
shall  be  then  sold  in  the  market  of  W.  ;  si  le  lessee  pay  null  de  eux  al  temps  appoint, 
le  lessor  poet  aver  son  action  a  son  election  pur  le  wheal  solment  on  pur  le  value 
sobnent ;  car  coment  que  le  Lease  puissoii  aver  paie  asoun  de  euxa  son  election  al  join-, 
uncore  ore  apres  le  jour  la  ley  done  ['election  al  lessor,     Tr.  3  Ja.,  Br.  enter  Seigneut 

Denny   fiml    Pamell,    adjudge."      To    the    same    effect     is    Co.    Litt.    90    b.       "A    tenant 

holdeth  of  his  lord  certaine  lands  in  soccage,  to  pay  yearly  a  paire  of  gilt  spins  or  live 
shillings  in  money  at  the  feast  of  Easter.  Ill  this  ease  the  rent  is  uncertaine,  and 
the  tenant  may  pay  which  of  I  hem  he  will  at  the  said  feast,  and  likewise  I  In'  tenant 
ma\'  pay  which  of  them  he  will  for  reliefe:  lull,  if  he  pay  it  nol  when  he  ought, 
then  may  the  lord  distraine  for  which  of  them  hi'  will.''  [Willes.  .1.  Tin'  part  which 
principally  treats  of   election    is    to.    I  15  a.,  where    Lord   Coke  Holes  si\  diversities,  the 

fourth  of  which  is  as  follows,  "  Fourthly,  in  case  an  election  In'  given  of  two  several 
things,  alwaies  he  which  is  the  first  agent,  and  which  ought  to  do  the  [28]  l'n-t  act. 
shall  have  the  election.  As,  if  a  man  grauteth  a  rent  of  iwenlie  shillings  or  a  robe  to 
one   and    to    his   heires,  t  he  grantee  shall    have  t  he  elect  ion  ;    for,  he    is    the    I'm  >l   agent, 

by  payment  of  the  one,  in  deliverie  of  the  other.     So,  if  a  man  maketh  a  lease, 

rendering  a  rent  or  a  robe,  (he  leS8ee  -hall  have  the  election,  causa  qua  supra.      And 
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with  this  agree  the  bookes  in  the  margent  (a).  But,  if  I  give  unto  you  one  of  my 
horses  in  my  stable,  there  you  shall  have  the  election  ;  for,  you  shall  be  the  first 
agent,  by  taking  or  seizure  of  one  of  them.  And,  if  one  grant  to  another  twentie 
loads  of  hazel!  or  twenty  loads  of  maple,  to  be  taken  in  his  wood  of  D.,  there  the 
grantee  shall  have  election  ;  for,  he  ought  to  do  the  first  act,  scil.  to  fell  and  take  the 
same."  The  passage  you  cite  seems  hardly  to  be  reconcileable  with  that.  Keating,  J. 
How  are  we  to  say  that  the  assistant-commissioner  came  to  a  wrong  conclusion? 
Erie,  C.  J.  The  tenant  clearly  has  the  election  :  perhaps  he  may  in  a  certain  event 
lose  it.] 

G.  Denman,  Q.  C,  contra,  was  stopped  by  the  court  (i). 

[29]  Erle,  0.  J.  With  regard  to  the  finding  of  the  assistant-commissioner  "that 
the  tenants  of  the  manor  of  Magna  Porta  are  entitled  to  fell  timber  and  retain  the 
same  to  their  own  use,  without  the  licence  of  the  [30]  lord,  although  such  timber 
may  not  be  felled  for  necessary  repairs,"  it  appears  to  me  that  the  case  of  The  Marquis 
of  Salisbury  v.  Gladstone,  6  Hurlst.  iV,  N.  123,  is  a  clear  authority  binding  us  to  hold 
that  the  custom  is  not  an  unreasonable  one.  It  was  there  held  that  a  custom  that  the 
copyholders  of  inheritance  in  a  manor  may,  without  licence  from  the  lord,  break  the 

(a)  9  E.  4,  fo.  36  b.,  13  E.  4,  fo.  4  b.,  5  E.  4,  fo.  6  b,  11  E.  3,  an.  27,  11  Ass.  p.  8, 
29  Ass.  55,  3  E.  3,  tit.  Ass.  175,  43  E.  3,  tit.  Barre,  194. 

(b)  The  points  marked  for  argument  on  the  part  of  the  respondents  were  as 
follows : — 

"  1  That  the  presentment  firstly  stated  in  the  case  is  not  of  one  whole  custom 
consisting  of  several  parts,  but  of  several  independent  customs  relating  to  distinct 
subject-matters  ;  and  that  a  custom  for  a  tenant  to  cut  and  sell  for  his  own  use  timber 
growing  on  the  tenement  is  reasonable  : 

"  2.  That,  if  the  presentment  must  be  considered  as  of  one  whole  custom,  then  it 
is  reasonable  as  a  whole  : 

"3.  That  a  custom  bad  in  part  is  void  only  where  the  part  which  is  bad  is  essential 
to  the  exercise  of  the  custom  as  a  whole,  and  cannot  be  rejected  : 

"  4.  That  a  presentment  of  a  custom  is  not  conclusive  evidence  of  such  a  custom 
as  a  whole,  but  it  will  be  presumed  in  favour  of  a  good  custom  that  the  presentment 
of  a  bad  part,  if  separable,  was  so  far  erroneous  : 

"5.  That  a  custom  to  cut  and  sell  timber  growing  in  the  customary  tenement 
involves  a  proprietory  right  in  the  tenant  capable  of  passing  the  property  to  a 
purchaser,  and  therefore  inconsistent  with  a  property  remaining  in  the  lord  : 

"6.  That  the  selling  timber,  apart  from  the  cutting  it,  is  no  ground  of  forfeiture, 
and  that  the  presentment  must  be  read  reddendo  singula  singulis  ;  and  that  the  words 
'without  any  the  prejudice,  &c.,'  have  no  reference  to  those  immediately  preceding 
them,  but  that  the  custom  to  sell  is  absolute  : 

"  As  to  In. riots, 

"  7.  That  a  custom  which  restricts  the  lord  to  the  taking  of  heriots  within  the 
manor,  is  a  good  custom  : 

"  8.  That,  if  a  custom  bad  in  part  be  wholly  void,  the  custom  presented  is  so, 
inasmuch  as  a  heriot  cannot  be  taken  of  a  stranger : 

"As  to  the  rent, 

"  9.  That,  where  one  mode  of  payment  has  been  for  a  long  period  adopted,  it  will 
be  presumed,  in  the  absence  of  other  evidence,  that  the  election  has  been  made  to  pay 
in  that  manner  : 

"  10.  That,  in  the  absence  of  express  custom  for  the  lord  to  elect,  the  tenant  has 
the  right  of  election  : 

"11.  That  the  decision  of  the  assistant-commissioner  upon  the  admissibility  of 
evidence  is  final : 

"12.  That  no  specific  request  was  made  to  the  assistant-commissioner  to  state  a 
case  upon  the  rejection  of  the  evidence  in  question  : 

"  13.  That  the  request  to  direct  a  case  to  be  stated  was  not  made  to  the  assistant- 
commissioner  within  twenty-eight  days  after  his  decision  that  the  evidence  was 
inadmissible  : 

"  14.  That,  the  respondents  not  being  parties  or  privies  to  the  deeds  sought  to  be 
put  in  evidence,  nor  in  pari  jure  with  those  who  were,  recitals  in  those  deeds  were 
inadmissible  against  them." 
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surface  :m>l  dig  and  get  clay  without  limit  in,  upon,  and  from  and  out  of  their  copy- 
hold tenements,  for  the  purpose  of  making  bricks,  to  be  sold  by  them  off  the  manor, 
was  good  in  law.  The  only  matter  here  found  by  the  assistant  commissioner  is,  the 
right  of  the  tenants  to  fell  timber  and  retain  the  same  to  their  own  use.  But  it  is 
contended  on  the  part  of  the  lord  that  the  custom  given  in  evidence  before  the 
assistant  commissioner  went  a  great  deal  further,  viz.  to  enable  the  tenants  to  "plough 
up  grounds  or  meadows  never  tilled  before,"  and  also  to  "suffer  their  houses  to  decay, 
or  to  pull  down  his  or  their  houses,"  that  such  a  custom  would  clearly  be  unreason 
able,  and  that,  being  bad  in  part,  the  custom  set  up  is  bad  altogether.  That  may  be 
so  where  the  custom  is  pleaded  :  but,  where  it  is  merely  given  in  evidence,  I  do  not 
see  why  that  part  which  is  good  should  not  be  received,  because  there  may  be  other 
part  which  is  unreasonable.  I  am  not,  however,  aware  that  there  is  anything  illegal 
in  a  copyholder  of  inheritance  allowing  the  tenement  to  go  to  decay,  though  possibly 
he  might  thereby  deprive  the  lord  of  the  power  to  distrain. 

As  to  the  corn-rents, — it  appears  that  many  of  the  tenants  of  this  manor  held 
their  customary  tenements  subject  to  the  payment  of  certain  money  rents  or  the 
render  of  certain  measures  of  corn  :  and,  upon  the  facts  before  him,  the  assistant- 
commissioner  held  that  the  entries  in  the  court-rolls  and  survey  were  in  the  nature  of 
grants  by  the  lord  ;  and  that  it  was  a  rule  of  [31]  law  applicable  to  the  case  that,  in 
a  grant,  where  the  right  of  election  is  not  fixed  by  the  grantor,  such  right  vests  in  the 
grantee  ;  and  that  the  right  of  election  in  the  present  case  was  in  the  tenants,  and 
that  they  had  elected  to  pay  a  money  rent.  I  am  of  opinion  that  the  assistant-com- 
missioner was  quite  right  in  holding  that  the  election  is  with  the  copyholder,  though 
it  may  lie  tli.it,  if  he  made  default  in  payment  on  the  day,  the  lord  might  bring  his 
action  for  cither,  at  his  option.  We  need  not,  however,  deal  with  that  on  the  present 
occasion  ;  for,  it  appears  that  for  sixty  years  last  past  the  rents  have  always  been  paid 
in  money ;  and  there  is  no  evidence  upon  the  court-rolls  of  any  other  kind  of  pay- 
ment, or  to  shew  that  the  election  ever  was  with  the  lord.  All  that  we  affirm  by  our 
decision  is,  that  the  adjudication  of  the  assistant-commissioner  that  the  election  is 
with  the  tenant,  is  right.  I  therefore  think  our  judgment  must  be  for  the  respondents, 
and  with  costs. 

WlLLES,  d.  I  am  entirely  of  the  same  opinion.  The  case  of  The  Marquis  of 
Salisbury  v.  Gladstone,  ('<  flurlst.  >V-  X.  123,  disposes  of  the  first  point.  And,  as  to  the 
other,  the  authority  of  Lord  Coke, — Co.  Litt.  145  a., — is  distinct.  Here,  the  tenant 
has  the  election.  Whether  or  not  he  may  lose  that  right  by  his  failure  to  pay  the 
rent  at  the  clay,  is  a  question  which  docs  not  arise  here.  It  is  enough  to  say  that  the 
conclusion  the  assistant -commissioner  came  to  is  correct. 

The  rest  of  the  court  concurring, 

Judgment  for  the  respondents,  with  costs. 

[32]    Newton  and  Others  v.  Cubitt  and  Others.    May  2nd,  l«G2. 

[S.  C.  :51  L.  .1.  0.  I'.  246;  V,  L.  T.  8G0:  Affirmed  in  Exchequer  Chamber,  13  C.  B. 
N.  S.  864.  Discussed  and  approved,  Hopkins  v.  Great  Northern  Railway,  1877, 
2  Q.  11  1).  231.  Adopted,  Attorney-General  v.  Londonderry  Bridge  Commissioners, 
[1903]  1  I.  K.  403.  Referred  to,  Waterford  liridoe  Commixsiniwrs  v.  Wat  iford 
Corporation,  [1905]  I  I.  R.  328.  Principle  applied,  Cowes  Urban  Council  v.  Smith 
ampton,  Tsl  of  Wight,  and  Smith  of  England  Royal  Mail  strum  Packet  Company,  [1905] 
2  K.  15.  295.'     See.  (,'rwr«I  Iishitrs  Company  v.  llaiirr,  [1913]  2  K.  I?.  431.] 

A  ferry  is  the  exclusive  right  to  cany  passengers  across  a  river  or  arm  of  the  sea  from 
one  vill  to  another,  or  to  connect  a  continuance  line  of  road  leading  from  one  town- 
ship or  vill  to  auot  her,  and  not  a  servitude  imposed  upon  a  district  or  large  area 
of  land  ;  and  is  wholly  unconnected  with  the  ownership  or  occupation  of  land.  In 
an  action  for  an  infringement  of  the  plaintiffs'  antienl  ferry,  the  declaration  COD 
tained  a  count  for  carrying  in  the  line  of  the  plaintiffs'  ferry,  and  a  count  for 
carrying  near  thereto  lor  tin'  purpose  of  evading  it,     No  grant  was  forthcoming; 

but,    in   an    anlicut    deed    (1676),    conveying   the    ferry    to    those    under    whom    the 

plaintiffs  claimed,  il   "a.  desoribed  as  "all  thai   ferrj   and  ferry  place  commonly 
called  or  known  by  the  none  of  Potter's  Ferry,  with  the  ferryage,  &o.,  for  men, 

horses,  &C,  over  the  river  Thames,  lying,  being,  and    extending    itself   from  a    place 
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or  marsh  called  the  Isle  of  Dogs,  over  the  said  river  Thames  into  the  town  of 
Greenwich,  in  the  county  of  Kent."  The  evidence  of  user  went  to  establish  a  right 
of  ferry  in  the  plaintiffs  and  those  under  whom  they  claimed,  from  a  point  in  the 
Isle  of  Dogs  called  Potter's  Ferry  Stairs  to  Greenwich  ;  and  it  appeared  that,  down 
to  the  year  181  2,  there  was  but  one  public  road  across  the  island,  viz  from  Poplar  to 
Potter's  Ferry,  but  that,  since  that  time,  a  great  number  of  houses  and  factories  had 
been  built  upon  the  island.  The  defendants  erected  a  pier  on  their  own  land,  and 
on  the  shore  adjacent,  about  1280  yards  from  Potter's  Ferry  Stairs,  and  by  means 
of  a  steamboat  carried  passengers  therefrom'to  Greenwich  and  other  places  on  the 
opposite  side  of  the  river :  and  this  the  jury  found  to  have  been  done  with  the  bona 
fide  object  and  intention  of  affording  necessary  accommodation  to  the  inhabitants 
of  the  new  district  (who  were  about  3000  in  number),  and  not  with  any  intention 
of  diverting  passengers  from  the  plaintiffs'  ferry,  or  in  any  way  interfering  with 
the  rights  of  its  owners.  There  was  no  public  road  leading  from  this  new  district 
to  Potter's  Ferry  Stairs.— Upon  a  special  case  setting  forth  these  facts, — Held,  that 
the  evidence  therein  disclosed  only  established  a  right  of  ferry  from  Potter's  Ferry 
Stairs  to  Greenwich,  and  not  from  the  whole  of  the  Isle  of  Dogs  (as  claimed),  and 
did  not  shew  an  actionable  disturbance  of  the  plaintiffs'  ferry,  notwithstanding  the 
defendants  might  occasionally  have  carried  a  person  who  came  from  Poplar. 

This  was  an  action  for  an  alleged  infringement  by  the  defendants  of  the  plaintiffs' 
right  of  ferry. 

The  first  count  of  the  declaration  alleged  that  the  plaintiffs  were  lawfully  possessed 
of  an  antient  ferry,  called  Potter's  Ferry,  for  foot-passengers  and  goods  belonging  to 
such  foot  passengers,  across  the  river  Thames  from  a  certain  place  called  the  Isle  of 
Dogs,  in  the  parish  of  St.  Dunstan  Stebonheath,  otherwise  Stepney,  in  the  county  of 
Middlesex,  to  Greenwich,  in  the  county  of  Kent,  taking  for  the  carriage  and  convey- 
ance of  such  passengers  and  their  goods  in  boats  of  the  plaintiffs  kept  for  that  purpose 
certain  reasonable  freights  and  ferryages  ;  and  that  the  defendants,  well  knowing  the 
premises,  wrongfully  carried  and  conveyed  divers  foot-passengers  and  goods  belonging 
to  such  passengers  for  hire  in  a  certain  boat  over  and  across  the  said  river  Thames, 
and  upon  the  said  part  of  the  river  where  the  plaintiffs  had  such  ferry  as  aforesaid, 
and  over  and  upon  and  within  the  said  ferry  of  the  plaintiffs,  to  wit,  from  the  Isle  of 
Dogs  aforesaid  [33]  to  Greenwich  aforesaid ;  whereby  the  plaintiffs  had  lost  divers 
profits  which  otherwise  would  have  arisen  to  them  from  the  enjoyment  of  their  said 
ferry,  and  had  been  and  were  disturbed  in  the  possession  and  profits  thereof. 

The  second  count  was  similar  to  the  first,  save  that  it  alleged  that  the  defendants 
wrongfully,  unlawfully,  and  for  the  purpose  of  evading  the  antient  ferry  of  the 
plaintiffs,  and  against  the  will  of  the  plaintiffs,  carried  and  conveyed  in  a  certain  boat 
of  the  defendants  divers  foot-passengers  for  hire  over  and  across  the  said  river  Thames, 
near  to  the  said  part  of  the  said  river  where  the  plaintiffs  had  such  ferry  as  aforesaid,  and 
near  to  the  said  ferry  of  the  plaintiffs. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  to  the  first  count,  that  the 
plaintiffs  were  not  possessed  of  the  ferry  in  that  count  mentioned  as  alleged, — thirdly, 
a  similar  plea  to  the  second  count ;  upon  each  of  which  pleas  issue  was  joined. 

The  cause  came  on  for  trial  before  Cockburn,  C.  J.,  and  a  special  jury,  at  the 
sittings  at  Westminster  after  Hilary  Term,  1859,  when  a  verdict  was  by  consent 
entered  for  the  plaintiffs,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

I  he  plaintiff's  are  the  lessees  of  an  antient  ferry  known  as  Potters'  Ferry  or  Isle 
of  Dogs  Ferry,  from  the  Isle  of  Dogs,  in  the  county  of  Middlesex,  to  Greenwich,  in 
the  county  of  Kent. 

By  an  indenture  dated  the  7th  of  June,  1(576,  and  made  between  Lady  Wentworth 
and  others,  of  the  one  part,  and  John  Warner,  John  Eeeley,  and  Thomas  Jones,  of 
the  other  part,  it  was  witnessed  that,  for  the  considerations  therein  mentioned,  the 
said  Lady  Wentworth  and  others,  at  the  nomination  of  the  said  John  Warner,  did 
grant,  empoll,  release,  and  confirm  unto  the  said  John  Reeley  and  Thomas  Jones  all 
that  their  [34]  ferry  and  ferry  place  commonly  called  or  known  by  the  name  of 
Potter's  Ferry,  with  the  ferryage,  waytage,  and  passage  for  men,  horses,  beasts,  and 
all  other  cattle  and  carriages  whatsoever,  over  the  river  Thames,  lying,  being,  and 
extending  itself  from  a  place  or  marsh  called  the  Isle  of  Dogs,  or  Stebonheath  Marsh, 
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within  the  said  manor,  over  the  said  river  Thames  into  the  town  of  Greenwich,  in  the 
county  of  Kent,  and  free  liberty  of  carrying,  ferrying,  and  transporting  men,  horses, 
beasts,  and  all  other  cattle  and  carriages  whatsoever,  to  and  from  the  said  marsh  into 
and  from  the  said  town  of  Greenwich,  with  wherries,  flat-bottom  ferry-boats,  or  other- 
wise howsoever,  together  with  all  profits  and  advantages  of  ferryage,  wharfage,  and 
passage,  and  all  other  commodities,  emoluments,  and  appurtenances  to  the  said  ferry, 
belonging  or  in  any  wise  appertaining,  or  reputed  or  taken  as  part,  parcel,  or  member 
thereof,  in  as  full,  large,  and  ample  a  manner  as  the  same  hath  been  at  any  time 
heretofore  demised,  granted,  letten,  used,  occupied,  or  enjoyed,  to  hold  the  same 
unto  and  to  the  use  of  the  said  John  Reeley  and  Thomas  Jones,  their  heirs  and  assigns 
for  ever. 

By  several  subsequent  conveyances  to  the  same  effect  the  fee-simple  and  inherit- 
ance of  the  said  ferry  from  the  said  Isle  of  Dogs  over  the  said  river  Thames  into  the 
said  town  of  Greenwich,  has  come  to  and  is  now  vested  in  the  trustees  for  the  time 
being  of  a  friendly  society  of  free-watermen,  called  the  Isle  of  Dogs  Ferry  Society, 
and  the  plaintiffs  at  the  commencement  of  this  action  were  the  lessees  of  the  said 
ferry,  and  held  the  same  as  such  lessees  by  virtue  of  an  indenture  dated  the  1 1th  of 
June,  1858. 

The  owners  of  the  said  ferry  have  an  antient  embarking  place  or  stairs  at  the  Isle 
of  Dogs,  called  the  Potter's  Ferry  Stairs  ;  and  the  said  stairs  before  and  [35]  at  the 
time  of  the  grievances  complained  of  in  the  declaration  were  the  sole  stairs  for  the 
em  I  larking  of  persons  using  the  said  ferry  from  the  Isle  of  Dogs  to  Greenwich. 

The  right  of  ferry  is  limited  to  the  conveying  of  passengers  from  the  Isle  of  Dogs 
to  Greenwich.  There  is  no  corresponding  right  of  ferry  from  Greenwich  to  the  Isle 
of  Dogs. 

The  Isle  of  Dogs  is  situate  on  the  banks  of  the  Thames,  and  the  south  side  thereof 
is  opposite  to  Greenwich.  The  island  is,  except  on  its  northern  side,  surrounded  by 
the  river  Thames,  and  is  about  one  square  mile  in  extent.  Up  to  a  recent  period,  the 
whole  of  the  island  was  marsh,  intersected  by  dykes,  and  used  only  for  the  feeding  of 
cattle.  In  many  parts  it  was  covered  with  reeds,  and  in  some  seasons  was  in  parts 
under  water.  It  was  uninhabited,  except  by  the  persons  working  the  ferry  and  by  a 
man  whose  duty  it  was  to  take  the  cattle  off  the  marshes.  Till  the  year  1812, 
there  was  only  one  road  or  way  in  the  island,  namely,  a  road  or  way  leading  from 
Potter's  Ferry  Stairs,  in  a.  northerly  direction,  through  the  centre  of  the  island,  to  the 
village  of  Poplar,  where  it  ran  into  a  street  called  the  High  Street.  The  distance 
from  Poplar  to  the  stairs  by  this  road  was  about  one  mile  and  three  quarters.  The 
way  was  a  public  way,  and  was  known  by  the  name  of  the  Manor  Way.  The  part  of 
the  island  which  abutted  on  the  Thames  was  surrounded  by  a  bank  or  wall  of  earth  to 
protect  it  from  inundations.  The  said  bank  or  wall  of  earth  was  tortuous  in  its  course, 
following  the  indentations  of  the  river,  and  was  a  portion  of  the  general  embank 
mentor  river-wall  running  along  that  side  of  the  river, — traces  of  which,  extending 
beyond  the  Isle  of  Dogs,  and  as  far  as  Southend,  which  lies  at  the  mouth  of  the  river 
Thames,  exist  to  this  day. 

[36]  The  siid  wall  was  watched  by  people  whose  duty  it  was  to  see  that  it  was  in 
a  fit  state  to  keep  out  the  high  tides;  and  earth  was  added  to  the  top  from  time  to 
time  as  occasion  required,  for  that  purpose.  In  line  weather,  the  top  of  the  wall  was 
used  as  a  road  by  persons  preferring  to  go  round  by  the  water.  It  had  become  a  worn 
road,  though  not  kept  in  repair. 

When  the  West  India  I  locks  were  made,  in  or  about  the  year  1800,  they  were 
made  in  the  Isle  of  1  logs,  and  right  across  the  way  or  road  which  led  to  and  from 
Poplar  and  the  Potter's  Ferry  Stairs  j  in  consequence  of  which  it  beeame  necessary 

that  the  road  should    be  diverted,  which  was   done,  and    the    load  was   carried   to  the 

distance  of  half  a  mile  in  an  easterly  direction  over  the  bridges  built  at  the  entrances 

of  the  West   India  I  locks,  and  so  into  Poplar. 

Adjoining  Poplar,  on  tin'  east  side,  is  Blaokwall,  all  the  neighbourhood  of  which  is 

comparatively  modern.  Here  a  pier  has  been  elected,  called  the  Brunswick  Pier,  and 
from  this   about    sixteen    yens    ago   steamboats    began    to    run    to   and    from  a  point   in 

Greenwich  close  to  the  ferry  landing-place;  and  such  steam  boats  have  continued  to 
run  there  ever  since.  From  High  Street,  Poplar,  to  the  Brunswick  Pier  a1  Blaokwall, 
the  distance  is  half  a  mile.      From  High  Street,  Poplar,  to  Cubitt's  Pier  (hereafter 

mentioned),  the  distance  is  one  mile  and  a  half.      From  the  bridge  at  the  entrance  of 
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the  docks  to  Potter's  Ferry  Stairs,  the  distance  is  1  mile  and  920  feet,  by  the  diverted 
road.    Steam-boats  run  every  quarter  of  an  hour  from  Brunswick  Pier  to  Greenwich  Pier. 

In  the  year  1812,  an  act  of  parliament  was  obtained,  under  the  provisions  of 
which  the  before-mentioned  Manor  Koad  was  improved  and  altered  into  a  carriage-road, 
after  which  it  was  called  the  Ferry  Koad. 

Within  the  last  thirty  years  the  Isle  of  Dogs  has  [37]  been  much  built  upon,  both 
on  the  east  and  west  sides  of  the  said  road  :  but,  until  the  year  1 846,  when  the  defen- 
dant Cubitt  began  to  build  as  hereinafter  mentioned,  there  was  no  building  on  the 
island  on  the  east  side  of  the  said  road,  except  a  public-house  called  the  Folly  House, 
which  was  situated  on  the  banks  of  the  river,  and  was  distant  rather  more  than  a  mile 
from  the  ferry  stairs. 

Within  the  last  few  years,  factories  and  workshops  and  houses  have  been  built  on 
the  island ;  and  it  now  contains  many  inhabitants. 

In  the  year  1842,  the  defendant  Cubitt  became  possessed  of  a  large  tract  of  land 
on  the  east  side  of  the  said  island,  and  east  of  the  said  Ferry  Road,  and  abutting  on 
the  River  Thames.  He  made  an  embankment  along  the  whole  of  the  river  frontage 
of  this  land,  filling  up  the  indentations  of  the  old  river-wall,  which  was  thereby 
rendered  unnecessary,  and  was  in  fact  obliterated.  He  drained  the  whole  of  the  land, 
and  began  to  build  on  it  where  it  was  previously  a  marsh  and  uninhabited,  and  has 
built  there  many  houses,  factories,  and  a  church  ;  and  the  buildings  are  still  regularly 
progressing.  This  part  of  the  island  at  the  time  of  the  alleged  sjrievances  contained 
about  3000  inhabitants,  and  was  called  or  known  as  Cubitt  Town. 

The  defendant  Cubitt  also  constructed  a  dock  and  wharf  and  landing-place  called 
Cubitt's  Corner.  He  also  made  roads  over  the  part  of  the  island  built  upon  by  him, 
and,  in  the  year  1857,  erected  a  pier  extending  138  feet  into  the  river,  for  the  use  of 
the  inhabitants  of  Cubitt  Town.  This  pier  is  distant  three  fourths  of  a  mile  along  the 
shore  of  the  river  from  the  Potter's  Ferry  Stairs,  and  about  one  mile  and  a  quarter 
from  Garden  Stairs,  Greenwich.  The  distance  by  the  road  between  the  pier  and  the 
Potter's  Ferry  Stairs  is  1  282  yards.  The  pier  and  steam-boat  are  an  accommodation 
[38]  to  persons  desirous  of  proceeding  from  Cubitt  Town  to  Greenwich,  as  it  is  more 
convenient  to  cross  direct  by  the  steam-boat  than  it  is  to  proceed  across  the  island,  and 
then  across  the  river  by  the  ferry-boat. 

This  being  the  altered  state  of  tilings  on  the  eastern  shore  of  the  island,  the  defen- 
dant Cubitt,  in  the  month  of  June.  1858,  hired  a  steam-boat,  and  caused  it  to  ply  from 
the  said  pier  to  the  Greenwich  pier,  which  adjoins  Garden  Stairs.  It  was  found  by 
the  jury  at  the  trial,  and  must  be  taken  as  a  fact,  that  he  did  this  with  the  bona  fide 
object  and  intention  of  affording  necessary  accommodation  to  the  inhabitants  of  Cubitt 
Town,  and  not  with  any  object  or  intention  of  diverting  passengers  from  the  said 
ferry,  or  in  any  way  injuring  the  rights  of  its  owners,  though  it  might  to  a  small 
extent  have  that  effect. 

The  defendant  Vorley  was  the  master  of  the  said  steam-boat,  which  plied  between 
Cubitt's  Pier  and  Greenwich  from  the  time  it  was  so  laid  on  to  the  commencement  of 
the  action.  It  was  to  try  the  right  of  the  defendants  to  convey  passengers  by  this 
steam-boat  that  the  present  action  was  brought. 

The  ferry  company  have  at  all  times  claimed  the  exclusive  right  to  convey 
passengers  from  all  parts  of  the  Isle  of  Dogs  to  the  opposite  shore.  But  it  appeared 
that,  on  the  western  side,  there  are  two  landing-places,  called  the  King's  Arms  Stairs 
and  the  Cocoa  Nut  Stairs,  the  former  distant  about  a  mile,  the  latter  about  half  a  mile 
from  the  Potter's  Ferry  Stairs ;  and  from  these  stairs  on  the  western  side  watermen 
not  members  of  the  ferry  company,  nor  using  boats  belonging  to  the  company,  have  in 
very  numerous  instances  embarked  and  conveyed  passengers  for  Greenwich  without 
obstruction  or  interference  on  the  part  of  the  company.  There  was,  however,  no 
positive  evidence  that  this  was  known  to  the  ferry  company,  further  [39]  than  the 
same  might  be  inferred  from  the  frequency  of  the  practice. 

The  "right  of  the  company  as  regards  the  southern  side  of  the  island  is  not  now 
in  dispute.  It  was  established  in  the  actions  of  Giles  v.  Groves,  12  Q.  B.  721,  Blacketer 
v.  Gillett,  9  C.  B.  26,  and  Doust  v.  Matthews,  hereinafter  referred  to.  The  present 
contest  has  reference  to  the  eastern  side  of  the  island,  as  to  which  the  owners  or 
lessees  of  the  ferry  claim  the  sole  and  exclusive  right  of  ferrying  all  persons  passing 
from  any  point  of  the  shore  to  the  opposite  shore  from  Deptford  Creek  to  Charlton, 
— a  distance  of  three  miles. 
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It  appeared  in  evidence  on  the  trial  that,  on  many  occasions,  the  lessees  of  the 
ferry,  on  seeing  watermen  or  others  not  authorized  by  the  ferry  society  conveying 
passengers  from  this  part  of  the  Isle  of  Dogs  to  Greenwich,  have  interfered,  and 
either  prevented  such  unauthorized  persons  carrying  such  passengers,  or  have  caused 
them  to  pay  over  the  passage-money  received  by  them  from  such  passengers.  It  is 
contrary  to  a  bye-law  of  the  Waterman's  Company,  made  under  the  powers  conferred 
upon  them  by  the  7  &  8  G.  4,  c.  lxxv.,  for  a  waterman  to  take  passengers  from  an 
unlicensed  place  :  and  he  is  liable  to  a  penalty  for  so  doing.  On  the  other  hand,  it 
appeared  thai  watermen  not  authorized  by  the  society  were  often  in  the  habit  of  con- 
veying passengers  from  the  Isle  of  Dogs,  especially  from  the  Folly  House,  a  public- 
house  on  the  shore,  to  Greenwich  ;  but  it  does  not  appear  that  this  was  done  with  the 
knowledge  of  the  society  or  their  lessees. 

The  right  of  the  society  was  enforced  by  proceedings  at  law  in  the  following 
instances  : — In  the  year  1817,  the  existence  of  the  ferry  was  brought  in  question  in 
an  action  of  Giles  v.  Groves,  in  the  Queen's  Bench  (12  Q.  B.  721),  in  which  action  it  was 
found  by  the  jury,  and  adjudged  by  the  court,  that  a  ferry-right  from  the  [40]  Isle  of 
Dogs  to  Greenwich  did  exist,  and  that  the  fee-simple  thereof  was  vested  in  the  trustees 
of  the  said  Isle  of  Dogs  Ferry  Society.  Afterwards,  in  the  year  1849,  one  Gillett, 
denying  the  right  of  ferry  in  the  company  to  ferry  passengers  from  the  Isle  of  Dogs 
to  Greenwich  otherwise  than  from  Potter's  Ferry  Stairs,  plied  for  passengers  from  a 
certain  place  in  the  Isle  of  Dogs  called  Johnson's  Corner,  situate  on  the  south  side 
of  the  island,  and  about  two  hundred  yards  below  the  said  Potter's  Ferry,  and  con- 
veyed passengers  from  the  said  Johnson's  Corner  to  Greenwich  ;  whereupon  the  Isle  of 
Dogs  Ferry  Society,  by  one  Blacketer,  their  then  lessee,  brought  an  action  against 
Gillett,  which  was  tried  in  the  Court  of  Common  Pleas  at  Westminster  in  the  year 
1849,  when  it  was  found  by  the  jury,  and  adjudged  by  the  court,  that  the  said  Gillett 
had  disturbed  the  lessee  of  the  said  ferry  society  in  the  enjoyment  of  the  said  ferry  : 
see  Blacketer  v.  Gillett,  9  C.  B.  26. 

The  defendant  Cubitt  having  constructed  the  dock  and  wharf  as  before  stated, 
and  also  the  landing-place  called  Cubitt's  Corner,  situate  630  yards  below  the  Potter's 
Ferry  landing-place,  caused  a  finger-post  to  be  erected  on  the  Isle  of  Dogs,  pointing 
towards  the  place  called  Cubitt's  Corner,  on  which  was  painted  "This  way  to  Green- 
wich ;"  and  one  Matthews  commenced  plying  with  a  boat  for  the  conveyance  from 
Cubbitt's  Corner  to  Greenwich  of  passengers  in  general.  Whereupon  the  Isle  of  Dogs 
Ferry  Society,  by  one  Doust,  their  then  lessee,  brought  an  action  against  the  said 
Matthews  for  disturbance  of  the  said  ferry  belonging  to  the  said  society,  which  action 
was  tried  in  the  Court  of  Common  Pleas  in  the  year  185G,  when  by  the  said  court  it 
was  also  adjudged  that  the  said  Matthews  had  infringed  the  right  of  ferry  belonging 
to  the  said  .society. 

Upon  the  trial  of  the  present  action,  it  appeared  [41]  that,  in  the  year  before  the 
defendants'  steam-boat  commenced  running,  the  owners  of  the  Isle  of  Dogs  ferry  let 
the  same  for  the  sum  of  4701.  per  annum  ;  whereas,  since  the  boat  commenced  running, 
the  ferry  has  produced  less  than  half  that  amount.  It  was  also  proved  that  the 
defendants  had  conveyed  not  only  the  occupiers  of  the  new  houses  at  Cubitt  Town, 
but  also  other  persons  coming  from  other  places,  and  who  would  otherwise  have 
crossed  from  the  plaintiffs'  ferry  stairs  to  Greenwich,  and  who  therefore  had  been 
diverted  by  the  said  pier  and  steamboat  :  but  il  also  appeared  that,  with  one  or  two 
exceptions,  the  persons  were  not  persons  coining  from  Poplar,  but  persons  living  at 
East  and  West  Greenwich  and  Woolwich,  and  working  at  the  East  and  West  India 
Mocks,  and  who  used  the  steam  boa<  in  going  to  and  from  their  work. 

The  only  person  who  used  the  Bteam-boal  in  coming  from  Poplar  to  Greenwich 
was  a  man  resident  at  Greenwich,  who  worked  at  Poplar,  and  who  sometimes  went 
by  the  jteamhoal  from  Cuhitt's  Pier  and  sometimes  hy  the  ferry-boat  from  Potter's 
Ferry  landing  place,  1  nit  who  when  pressed  for  time  went  by  the  ferry  boat.  Another 
witness  for  the  plaintiffs  proved  that,  when  working  in  the  East  India  Docks,  which 
arc  in  Blackwall,  he  used  to  go  to  and  from  Greenwich,  when'  he  resided,  by  the 
Bteam-boal  from  Cubitt's  Pier;  but,  when  wanking  at  Mill  Wall,  which  is  in  Poplar, 
lie  used  to  go  to  and  from  Greenwich  by  Potter's  Perry. 

Upon  this  state  of  facts,  it  was  i tended  for  the  defendants,     first,  that  the  rigid 

of   ferry  of   the    plaintiffs  did  not   extend  to  thi'  eastern  side   of   the    island,      secondly, 

thai   the  steam-boat  having  run  bona  fide  for  the  accommodation  of  the  inhabitants 
G  P.  xx.     34 
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of  Cubitt  Town,  the  conveyance  thereby  of  passengers  from  the  pier  there  was  not  a 
disturbance  of  the  right  of  ferry  of  the  plaintiffs. 

[42]  On  the  other  hand,  it  was  contended  for  the  plaintiff's  that  they  were 
entitled  to  the  right  of  ferry  in  respect  of  all  persons  passing  from  the  said  Isle  of  Dogs 
to  Greenwich,  as  well  as  of  those  persons  who  had  been  accustomed  to  pass  over  the 
plaintiffs'  ferry  before  the  new  houses  and  buildings  were  erected ;  and  that  the 
running  of  the  said  boat,  and  the  conveyance  of  the  passengers  therein  by  the  defen- 
dants as  aforesaid,  was  a  disturbance  of  the  plaintiffs'  right  of  ferry,  for  which  the 
plaintiffs  were  entitled  to  maintain  the  action. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say, — first,  whether  it  had  been  the 
intention  of  the  defendants,  by  establishing  the  said  steam-boat  and  conveying  the 
said  steam-passengers,  merely  to  accommodate  the  occupiers  of  the  said  new  houses 
and  buildings,  or  also  to  interfere  with  the  traffic  by  the  ferry  of  the  plaintiffs, — 
and,  secondly,  whether,  besides  conveying  the  occupiers  of  such  new  buildings  and 
houses,  it  had  had  that  effect. 

The  jury  found  that  it  was  not  the  intention  of  the  defendants,  in  running  the 
said  steam-boat,  to  divert  the  traffic  from  the  plaintiff's'  ferry  by  establishing  the 
steam-boat  and  conveying  passengers  as  aforesaid,  but  merely  to  accommodate  the 
occupiers  of  the  said  new  houses  and  buildings  ;  but  that,  besides  the  conveyance 
of  the  occupiers  of  the  said  new  houses  and  buildings,  it  had  to  a  small  extent  had 
that  effect. 

A  verdict  was  thereupon  entered  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether,  upon  the  facts 
stated,  the  conveyance  of  passengers  from  Cubitt  Town  amounted  to  a  disturbance 
of  the  plaintiff's'  right  of  ferry, — secondly,  whether  the  conveyance  of  other  passengers 
than  those  coming  from  Cubitt  Town  amounted  to  a  disturbance  of  the  plaintiffs'  right. 

[43]  If  either  of  these  questions  should  be  answered  in  the  affirmative,  the  verdict 
was  to  stand,  with  such  damages  as  should  be  found  to  have  been  sustained  by  the 
plaintiffs  on  the  certificate  of  an  arbitrator  to  be  agreed  upon  by  the  counsel  on 
both  sides.  If  not  the  verdict  was  to  be  set  aside,  and  a  verdict  entered  for  the 
defendants. 

The  court  were  to  be  at  liberty  to  draw  any  inferences  of  fact  not  inconsistent 
with  the  finding  of  the  jury. 

Pigott,  Serjt.  (with  whom  was  Powell),  for  the  plaintiffs.  The  only  difference 
between  the  present  case  and  the  cases  of  Giles  v.  Groves,  Blacketer  v.  GUlett,  and  Doust 
x.  Matth  ws,  is  that  here  the  passage  is  effected  from  a  different  point.  But  it  is  sub- 
mitted that  the  plaintiff's  are  entitled  to  the  judgment  of  the  court  for  the  interference 
with  their  right  of  ferry,  whether  from  Cubitt  Town,  or  from  any  other  part  of  the 
Isle  of  Dogs, — the  improvements  which  have  been  effected  in  the  neighbourhood 
cannot  afford  any  excuse  for  an  incroachment  on  their  franchise.  This  court  distinctly 
held  in  Blacketer  x.  Gillett  that  a  count  alleging  that  the  plaintiff's  were  entitled  to  a 
ferry,  and  that  the  defendant  conveyed  passengers  and  goods  across  the  river  near  to 
the  plaintiffs'  ferry,  and  that  by  reason  thereof  the  plaintiffs  lost  profits  and  were 
disturbed  in  the  possession  of  their  ferry,  disclosed  a  good  cause  of  action.  It  is 
seldom  that  a  ferry  is  claimed  from  a  given  point  to  a  given  point.  In  Blissett  x. 
Hart,  AYilles,  508,  Bull.  X.  P.  76,  according  to  the  note  of  the  judgment  by  Abney,  J., 
the  court  say:  "A  ferry  is  publici  juris.  It  is  a  franchise  that  no  one  can  erect 
without  a  licence  from  the  Crown  :  and,  when  one  is  erected,  another  cannot  be  erected 
without  an  ad  quod  damnum.  If  a  second  is  erected  without  a  [44]  licence,  the  Crown 
has  a  remedy  by  a  quo  warranto,  and  the  former  grantee  has  a  remedy  by  action."  In 
Pirn  v.  Curell,  6  M.  &  W.  234,  a  declaration  in  case  for  the  infringement  of  a  ferry 
described  the  ferry  as  being  across  the  river  Mersey  "  from  the  township,  parish, 
chapelry,  or  place  of  Birkenhead,  in  the  county  of  Chester,  to  the  parish,  township, 
or  place  of  Liverpool,  in  the  county  of  Lancaster :  "  and  it  was  held, — first,  that  the 
plaintiff'  might  recover  under  this  declaration,  although  he  proved  a  ferry  both  ways, 
as  well  from  Liverpool  to  Birkenhead  as  from  Birkenhead  to  Liverpool, — secondly, 
that  this  description  did  not  import  a  ferry  from  the  whole  township,  &e.  of  Birkenhead 
to  the  whole  parish,  &c.  of  Liverpool ;  but  that  the  plaintiff'  might  recover  on  proof  of 
a  ferry  from  any  point  within  Birkenhead  to  Liverpool.  In  Huzzey  v.  Field,  2  C.  M. 
&  E.  432,  it  was  held  that,  where  there  is  an  autient  ferry  from  A.  to  B.,  which  leads 
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to  a  public  highway,  and  another  constructs  a  landing-place  at  C,  a  short  distance 
from  B.,  and  carries  passengers  over  from  A.  to  C,  from  whence  they  pass  to  the  same 
highway  upon  which  the  antient  ferry  is  established,  before  it  reaches  any  town  or 
village,  it  is  .in  injury  to  the  antient  ferry,  for  which  an  action  will  lie.  Lord  Abinger, 
in  delivering  the  judgment  of  the  court,  says:  "It  is  quite  clear  that  a  ferry  is  a 
franchise  which  none  can  set  up  without  a  licence  from  the  Crown  ;  and,  in  the  case 
of  a  ferry  by  prescription,  a  grant  or  licence  is  presumed.  As  early  as  in  the  Year 
Book,  22  II.  6,  fo.  14  b.,  it  is  thus  laid  down  by  Paston  :  '  If  I  have  of  antient  time 
a  ferry  in  a  town,  and  another  sets  up  a  ferry  upon  the  same  river  near  to  my  ferry, 
so  that  the  profits  of  my  ferry  are  impaired,  I  shall  have  against  him  an  action  on  the 
case  ;'  and  Newton  says,  'The  case  of  a  ferry  differs  from  that  of  a  mill,  for  you  are 
bound  to  sustain  the  ferry,  to  serve  and  repair  it,  in  [45]  ease  of  the  common  people, 
and  it  is  inquirable  before  the  sheriff  in  his  tourn,  and  justices  in  eire.'  This  proposi- 
tion is  quoted  in  2  Rolle,  140  (G.),  pi.  4,  Com.  Dig.  Piscarry  (B.),  and  Action  on  the 
Case  fin-  a  Nuisance,  and  in  most  of  the  cases  in  which  the  rights  of  ferry  have  come 
in  question.  In  the  case  of  Churchman  v.  Tunstal,  Ilardrcs,  162,  in  the  Exchequer,  in 
the  time  (if  the  Commonwealth,  1659,  the  plaintiff,  the  farmer  of  a  ferry  at  Brentford,  as 
it  would  seem,  under  the  Crown,  tiled  a  bill  for  an  injunction  to  restrain  the  defen- 
dant, who  had  lands  on  both  sides  of  the  Thames,  three  quarters  of  a  mile  oil',  and 
who  was  in  the  habit  of  ferrying  passengers  across,  from  continuing  to  do  so.  The 
bill  was  dismissed  without  costs  ;  but  the  reporter  adds  a  query  as  to  the  propriety 
(if  the  decision  :  and,  even  if  it  was  right,  it  is  no  authority  against  the  maintenance 
of  an  action  on  the  case.  The  decision,  however,  appears  to  have  been  wrong;  for, 
upon  another  bill  tiled  in  1663,  after  the  Restoration,  a  decree  was  made  by  Lord  Hale 
on  the  18th  of  June,  14  Car.  2,  in  favour  of  the  same  plaintiff,  that  the  new  ferry 
should  be  put  down.  In  Blissett  v.  Hart,  Willes,  508,  the  plaintiff  recovered  in  an 
action  on  the  case  against  the  defendant  for  setting  up  another  ferry  over  the  same 
river  near  the  plaintiffs  ferry,  and  ferrying  over  persons  and  horses  over  the  same 
river  near  the  plaintiff's  ferry,  by  which  she  was  obliged  to  let  it  for  less  rent  than 
before,  and  had  been  deprived  of  great  part  of  the  profit  of  it.  On  motion  in  arrest 
of  judgment,  the  court  held  the  declaration  to  be  good  ;  and  they  said  that  'a  ferry  is 
a  franchise  that  no  one  can  erect  without  a  licence  from  the  Crown,  and,  when  one 
is  erected,  another  cannot  be  erected  without  an  ad  quod  damnum  (a).  If  a  second 
is  erected  with-[46]out  a  licence,  the  Crown  has  a  remedy  by  quo  warranto,  and  the 
former  grantee  has  a  remedy  by  action.  The  franchise  is  the  ground  of  the  action.' 
So  far  the  authorities  appear  to  be  clear  that,  if  a  new  ferry  be  set  up  without  the 
King's  licence,  to  the  prejudice  of  an  old  one,  an  action  will  lie  ;  and  there  is  no  case 
which  has  the  appearance  of  being  to  the  contrary,  except  that  of  Tripp  v.  Frank, 
4  T.  K.  666.  These  old  authorities  proceed  upon  the  ground,  first,  that  the  grant  of 
the  franchise  is  good  in  law,  being  for  a  sufficient  consideration  to  the  subject,  who, 
as  he  receives  a  benefit,  may  have,  by  the  grant  of  the  Crown,  a  corresponding  obliga- 
tion imposed  upon  him  in  return  for  the  benefit  received;  and,  secondly,  that,  if 
another,  without  legal  authority,  interrupts  the  grantee  in  the  exercise  of  his  franchise, 
by  withdrawing  the  profits  of  passengers,  which  he  would  otherwise  have  had,  and 
which  he  has  in  a  manner  purchased  from  the  public  at  the  price  of  his  corresponding 
liability,  the  disturber  is  subject  to  an  action  for  the  injury  :  and  the  case  is  in  this 
respect  analogous  to  the  grant  of  a  fair  or  market,  which  is  also  a  privilege  in  the 
nature  of  a  monopoly.  A  public  ferry,  then,  is  a  public  highway  of  a  special  descrip- 
tion, and  its  I  ci  mini  must  be  in  places  where  the  public  have  rights,  as,  towns  or  vills, 
or  highways  Leading  to  towns  or  vills.  The  right  of  the  grantee  is,  in  the  one  case, 
an  exclusive  righl  of  carrying  from  town  to  town,  in  the  other  of  carrying  from  one 
point  to  the  other  all  who  arc  going  to  use  the  highway  to  the  nearest  town  or  vill 
to  which  the  highway  leads  on  the  other  side.  Any  new  ferry,  therefore,  which  has 
the  effect  of  taking  away  such  passengers  must  be  injurious,  for  instance,  if  am-  one 
should  const  mi  t  ;i  new  landing-place  .H  a  short  distance  from  one  terminus  of  the 
ferry,  and  make  a  practice  of  carrying  passengers  over  from  the  other  terminus,  and 

[47]  there  landing  them  at  that   place,  from  which  they  pass   to   the  same  public  high 
way  upon  which    the    ferry  is   established,  before    it    readies   any  town   or   vill,  and  hv 

(a)  For  the  cases  in    which   the   writ    of  ad   quod   damnum   lay,  see    f  it/Jici  liert's 
Natura  Bre\  iuni,  'I'l  I  226, 
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which  the  passengers  go  immediately  to  the  first  and  all  the  vills  and  towns  to  which 
that  highway  leads, — there  could  not  be  any  doubt  that  such  an  act  would  be  an 
infringement  of  the  right  of  ferry,  whether  the  person  so  acting  intended  to  defraud 
the  grantee  of  the  ferry  or  not."  That  judgment  almost  exhausts  the  subject,  and 
precisely  applies  to  the  facts  of  this  case.  In  Yard  v.  Ford,  2  Wms.  Saund.  171  e.,  it 
was  held  that,  if  a  new  market  be  erected  without  patent  in  a  town  near  to  an  antient 
market,  it  may  be  a  nuisance,  though  holrlen  on  different  days ;  and  therefore,  in  an 
action  on  the  case  for  erecting  such  new  market,  to  the  nuisance  of  an  antient  market, 
if  the  jury  find  for  the  plaintiff,  the  court  will  not  doubt  of  the  nuisance,  though  it 
appears  that  they  are  hoklen  on  different  days.  There  clearly  is  nothing  illegal  in 
the  plaintiff's  claim  of  franchise.  [Erie,  C.  J.  Suppose  a  new  town  built  within  a 
short  distance  of  one  of  the  termini  of  an  antient  ferry,  to  which  the  inhabitants  could 
not  get  without  committing  a  trespass,  are  they  precluded  from  hiring  boats  to  carry 
them  across  !]  If  the  plaintiffs  permitted  that  fur  twenty  years  without  interruption, 
they  would  lose  their  franchise  :  Holcrofl  v.  Heel,  1  Bos.  &  P.  400  [Kile,  C.  J.  The 
case  of  a  market  and  that  of  a  ferry  are  not  quite  the  same,  though  the  mode  of 
creation  and  incroaehment  may  be  the  same.]  'I  he  real  question  is,  whether  the 
plaintiff's  light  is  to  be  destroyed  or  diminished  because  the  place  to  which  the  ferry 
leads  has  become  by  progress  of  time  and  improvements  more  populous.  In  Kent's 
Commentaries,  vol.  iii.,p.  617  (10th  edit.),  treating  of  government  grants,  it  is  said: 
"  If  the  creation  of  the  franchise  be  not  declared  to  be  exclusive,  yet  it  is  [48]  neces- 
sarily implied  in  the  grant,  as  in  the  case  of  the  grant  of  a  ferry,  bridge,  or  turnpike, 
or  railroad,  that  the  government  will  not  either  directly  or  indirectly  interfere  with  it, 
so  as  to  destroy  or  materially  impair  its  value.  Every  such  interference,  whether  it 
be  by  the  creation  of  a  rival  franchise  or  otherwise,  would  be  in  violation  or  in  fraud 
of  the  grant.  All  grants  or  franchises  ought  to  be  so  construed  as  to  give  them  due 
effect,  by  excluding  all  contiguous  competition  which  would  be  injurious  and  operate 
fraudulently  upon  the  grant.  The  common  law  contained  principles  applicable  to  this 
subject,  dictated  by  sound  judgment  and  enlightened  morality.  It  declared  all  such 
invasions  of  franchises  to  be  nuisances,  and  the  party  aggrieved  had  his  remedy  at  law 
by  an  action  on  the  case  for  the  disturbance,  and  in  modern  practice  he  usually  resorts 
to  Chancery  to  stay  the  injurious  interference  by  injunction."  And,  after  referring 
to  the  authorities,  the  learned  Commentator  adds  in  the  note,  "  It  has  been  usual  in 
the  grant  of  a  franchise  to  exclude  in  express  terms  all  interference  within  specified 
distances.  This  practice  has  become  highly  expedient,  considering  the  doctrine 
established  in  the  cases  referred  to  in  a  subsequent  part  of  this  note  (a  I1.  By  a  general 
act  in  Illinois  (Revised  Laws  of  Illinois,  1833),  a  ferry  or  toll-bridge  created  by  statute 
excludes  all  other  establishments  of  the  kind  within  three  miles  of  the  same  So,  the 
act  of  Georgia  of  21st  of  December,  1835,  creating  the  Chattahoochee  Railroad  Com- 
pany, excludes  for  twenty-five  years  all  other  railroads  running  parallel  thereto  within 
twenty  miles.  This  is  in  [49]  affirmance  of  the  common-law  rule,  and  it  is  the  wisest 
course,  for  it  prevents  all  uncertainty  and  dispute  as  to  what  are  reasonable  distances 
in  the  given  case,  and  what  would  amount  to  an  unlawful  interference  "  (a)-. 

Lush,  Q.  C.  (with  whom  were  Raymond  and  Humphrey),  contra.  The  questions 
to  be  considered  are, — first,  what  is  the  extent  of  the  plaintiffs'  right  under  the  grant, 
— secondly,  whether  that  which  has  been  done  by  the  defendants  constitutes  an 
infringement  of  that  right. 

1.  The  plaintiffs  claim  the  right  of  ferryage  from  every  part  of  the  Isle  of  Dogs  to 
the  opposite  side  of  the  Thames  from  Deptford  Creek  to  Charlton.  That  is  obviously 
too  large  a  claim.  The  Isle  of  Dogs  was  formerly  a  marsh  with  one  road  across  it 
from  the  landing-place  called  Potter's  Ferry  Stairs  to  Poplar.  According  to  the 
evidence  of  user,  the  ferry  was  from  the  landing-place  at  this  road  to  Greenwich. 
That  must  have  been  the  full  extent  of  the  grant;  for,  it  was  not  competent  to  the 
Crown  to  grant  a  larger  franchise.  The  definition  of  a  ferry,  as  given  by  Lord 
Abinger  in  Huzzey  v.  Field,  2  C.  M.  &  R.  432,  4-1-2,  is  this,— "A  public  ferry  is  a 
public  highway  of  a  special  description,  and  its  termini  must  be  in  places  where  the 

(a)1  Referring  to  Dyer  v.  Tuscaloosa  Bridge  Company,  2  Porter's  Alabama  Rep.  296, 
Jones  v.  Johnson,  2  Ala.  R.,  N.  S.  746,  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters, 
420,  and  Turkaho,  Canal  Cian/xthi/  v.  Tuchahot  Railroad  Company,  11  Leigh,  42. 

(«)2  And  see  Peters  v.  Kendal,  6  B.  &  C.  703. 
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public  have  rights,  as  towns  or  vills,  or  highways  Leading  to  towns  or  vills.  The  right 
of  the  grantee  is  in  the  one  case  an  exclusive  right  of  carrying  from  town  to  town,  in 
the  other,  of  carrying  from  one  point  to  the  other  all  who  are  going  to  use  the  high- 
way to  the  nearest  town  or  vi  11  to  which  the  highway  leads  mi  the  other  side." 
Adopting  that  as  the  correct  definition, — the  grant  here  could  only  give  the  grantees 
a  right  to  carry  persons  going  to  Greenwich  from  the  [50]  road  on  the  opposite  side 
leading  to  Poplar.  A  ferry  can  only  exist  as  connected  with  a  vill  or  a  highway.  A 
grant  of  a  ferry  to  or  from  a  place  where  there  is  neither  vill  nor  highway  would  be 
void  and  inoperative.  It  appears  from  the  statements  in  the  case  that  there  is  no 
public  right  of  way  from  the  Folly  House  to  Potter's  Ferry  ;  and  yet  it  is  contended 
that  all  persons  wishing  to  cross  from  any  part  of  the  Isle  of  Dogs  to  Greenwich  must 
by  some  means  find  their  way  to  the  plaintiffs'  landing-place.  Is  the  grant  to  be 
extended  because  a  new  neighbourhood  has  sprung  up!  [Keating,  J.  You  would 
not,  I  presume,  exclude  the  plaintiffs  from  their  right  to  carry  all  persons  coming 
from  Poplar,  because  Poplar  had  become  considerably  extended.]  It  would  still  be 
the  vill  of  Poplar.  But  it  is  submitted  that  the  Crown  cannot  so  limit  the  rights  of 
future  generations  as  to  create  a  monopoly  so  extensive  as  is  here  claimed. 

2.  Assuming  that  the  Crown  had  the  power  to  make  a  grant  as  claimed  here, 
what  has  it  in  fact  granted  I  In  the  absence  of  the  grant,  that  is  only  to  be  collected 
from  the  evidence  of  user.  [B3'les,  J.  Coupled  with  the  indenture  of  1(376  referred 
to  in  the  special  case.]  And  that  user  extended  only  between  Greenwich  and  the  old 
road  to  Poplar  commencing  at  Potter's  Ferry  Stairs.  The  right  is  limited  to  the 
transit  between  these  two  places.  This  being  the  only  road  existing  at  the  time  of 
the  grant  an  I  at  the  date  of  the  deed  of  1676,  there  was  no  need  of  specifying  more 
particularly  the  termini  of  the  ferry.  And  the  user  carries  it  no  further :  the  alleged 
right  was  always  exercised  to  the  old  highway,  and  there  only.  In  Giles  v.  Groves, 
12  Q.  B.  721,  and  Blacketer  v.  Gillett,  9  C.  B.  26,  the  claim  was  not  made,  as  here, 
from  the  whole  of  the  Isle  of  Dogs,  but  "to  and  from  a  certain  place  in  the  Isle  of 
Dogs."  And  in  DouM  v.  Matthews,  [51]  the  plaintiff's  consented  to  abandon  their 
verdict  on  the  general  right  alleged,  and  took  it  upon  the  more  limited  right.  In 
Matthews,  ■  !/>]•■,  Peache,  Reap.,  5  Ellis  &  B.  546,  where  the  court  of  Queen's  Bench 
sustained  a  conviction  of  .Matthews  under  the  Waterman's  Act,  7  &  8  G.  4,  c.  lxxv., 
for  working  boats  within  the  limits  of  the  act  without  a  licence  from  the  Waterman's 
Company,  although  he  claimed  an  exemption  under  the  99th  section  of  the  act  (which 
saves  the  rights  and  privileges  of  the  owners  of  any  ferries),  in  respect  of  the  ferry 
now  in  question, — Lord  Campbell  says:  "If  the  appellant  had  here  been  exercising 
the  right  of  ferry,  I  should  have  decided  upon  quashing  the  conviction.  But  it  is 
clear  that  he  was  not  navigating  this  boat  within  the  limits  of  the  ferry,  any  more 
than  if  he  had  been  navigating  it  from  Westminster  to  Lambeth.  What  is  leased  is, 
'all  that  ferry  or  ferry-place  commonly  called  or  known  by  the  name  of  Potter's 
Ferry,'  'and  also  the  right  of  ferryagc  from  the  landing-place  at  the  point  on  the  Isle 
of  Dogs  opposite  Greenwich.'  That  is  to  be  construed  by  the  facts  which  we  find  in 
the  case:  and  it  is  then:  stated  that  'there  is  an  antieut  ferry  (having  a  legal  Origin) 
called  Potter's  Ferry  ;'  and  that  'there  is  an  niitient  landing-place  in  the  Isle  of  Dogs 
called  and  known  as  Potter's  Ferry  handing  Place;  and  the  said  right  of  ferry  has 
been  exercised  between  the  said  antieut  landing  place  and  a  place  nearly  opposite-,  at 
Greenwich  ;'  that,  though  'upon  one  or  two  occasions  people  were  taken  oil' the  mud- 
bank  in  the  boats  of  the  ferry  company  at  another  point  of  the  Isle  of  Dogs,  and 
conveyed  across  to  Greenwich,'  'there  arc   and    for   many   years  have  existed   at    the 

said  Potter's  Ferry  Landing  Place,  in  the  I  - 1  > •  of  Dogs,  ferry  stairs,  and  a  causeway 

leading  from  the  said  ferry  to  the  water,  at  which  the  boats  used   in  working  the  sail  I 
hi  ry  commonly  have   [52]   been  and   are   kept  ;'  I  hat    the   trustees  '  have   been   aCCUS 

toincil  from  time  to  time  to  demise  the  said  right  of  ferry,'  and  did  demise  thai  right 
to  l>oust,  whose  servant  the  appellant  was.  Now,  looking  to  the  ferry  as  described 
in  the  agreement,  and  as  exercised  in  fact,  ii  is  clear  thai  Dousl  was  entitled  only  to 
a  ferryagc  from  Potter's  Ferry  Lauding  Place  to  Greenwich,  and  not  from  tht  who 
the  Isle  nj  Dogs  to  &ret  nwich.  lie  mighl  as  well  have  taken  passengers  down  to  < oa\ es 
end.  The  place  from  which  he  did  take  them  was  Cubitt's  Landing  Place,  half  a  mile 
below  Potter's  Ferrj  Finding  Place:  that  was  in  law  nol  distinguishable  from  taking 
them  from  a  point  twenty  miles  lower  down  the  river.  The  case  is  therefore  not 
within  the  exception  in  3,  99."      I'hc   above   facts,  it    is  to   I hsencd,  are  found  in  a 
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case  stated  by  the  lessees  themselves,  in  order  to  constitute  an  infringement  of  the 
plaintiffs'  right  of  ferry,  the  carrying  complained  of  must  be  substantially  from  and  to 
the  same  vill.  [Willes,  J.  What  do  you  mean  by  substantially  ?]  It  is  the  language 
of  the  authorities.  The  declaration  here  contains  two  counts.  The  first  count  is  for 
carrying  in  the  line  of  the  •plaintiffs'  ferry:  if  the  defendants  have  done  that,  they  have 
infringed  the  plaintiffs'  right,  whether  it  was  done  intentionally  or  not.  The  second 
count  alleges  that  the  defendants  "  wrongfully,  unlawfully,  and  for  the  purpose  of 
evading  the  antient  ferry  of  the  plaintiffs,  and  against  the  will  of  the  plaintiffs, 
carried  and  conveyed  in  a  certain  boat  of  the  defendants  divers  foot-passengers  for 
hire  over  and  across  the  said  river  Thames,  near  to  the  said  part  of  the  said  river 
where  the  plaintiffs  had  such  ferry  as  aforesaid,  and  near  to  the  said  ferry  of  the 
plaintiffs."  If  the  right  of  the  plaintiffs  extends  all  over  the  Isle  of  Dogs,  the  inten- 
tion is  not  material;  the  defendants  have  infringed  that  right,  if  they  have  carried 
from  any  part  of  it.  [53]  If,  on  the  other  hand,  their  right  is  limited  as  suggested 
by  Lord  Campbell  in  the  case  last  cited,  the  defendants  have  been  guilty  of  no  infringe- 
ment unless  they  have  carried  from  a  point  so  near  to  the  plaintiffs'  ferry  as  substan- 
tially to  be  an  evasion  of  it.  In  Tripp  v.  Finn!;,  4  T.  K.  666,  it  was  held  that,  if  there 
be  an  exclusive  ferry  from  A.  to  B.,  it  does  not  prevent  persons  from  going  by  any 
other  boat  from  A.  directly  to  C,  though  it  be  near  to  B.,  provided  it  he  not  done 
fraudulently  and  as  a  pretence  for  avoiding  the  regular  ferry.  It  was  there  argued 
that,  "if  the  conduct  of  the  defendant  could  be  justified  in  this  instance,  it  would 
render  a  right  of  ferry  perfectly  nugatory.  Every  person  then,  by  going  a  little  to 
the  right  or  left  of  the  usual  track  of  the  ferry,  may  equally  avoid  the  ferry."  But 
Lord  Kenyon  said:  "If  certain  persons  wishing  to  go  to  Barton  had  applied  to  the 
defendant,  and  he  had  carried  them  at  a  little  distance  above  or  below  the  ferry,  it 
would  have  been  a  fraud  on  the  plaintiffs  right,  and  would  be  the  ground  of  an  action. 
But  here  these  persons  were  substantially,  and  not  colourably  merely,  carried  over  to 
a  different  place  ;  and  it  is  absurd  to  say  that  no  person  shall  be  permitted  to  go  to 
any  other  place  on  the  Humber  than  that  to  which  the  plaintiff  chooses  to  carry  them." 
I'/m  v.  Curell,  6  M.  &  W.  234,  is  entirely  distinguishable  from  this  case  :  there,  the 
ferry  alleged  was,  from  one  township  to  another  township.  The  ferry  here  could  not 
in  point  of  law,  and  does  not  in  point  of  fact,  exist  from  even'  part  of  the  Isle  of  Dogs 
to  Greenwich.  A  ferry  is  always  from  a  vill  or  township  (which  are  synonymous)  to 
another  vill  or  township  ;  no  reference  is  ever  made  to  a  parish  or  district  ,(a).  [54] 
"A  ferry,"  says  Parke,  B.,  in  delivering  the  judgment  of  the  court  in  The  North  and 
South  Shi,!, Is  Ferry  Company  v.  Barker,  2  Exch.  136,  149,  "is  a  highway  for  all  the 
Queen's  subjects  paying  the  toll."  [Keating,  J.  The  terms  of  the  indenture  of  1676 
are,  "all  that  the  ferry  and  ferry  place  commonly  called  or  known  by  the  name  of 
Potter's  Ferry,  with  the  ferryage,  waytage,  and  passage  for  men,  horses,  beasts,  and 
all  other  cattle  and  carriages  whatsoever  over  the  river  Thames,  lying,  being,  and 
extending  itself  from  a  place  or  marsh  atlli;l  tit,-  Isle  of  Dogs,  over  the  said  river  Thames 
into  the  town  of  Greenwich,  in  the  county  of  Kent."]  Grants  of  this  sort  are  to  be 
construed  strictly.  Taking  one  Poplar  passenger  would  not  be  an  evasion  of  the 
plaintiffs'  franchise,  especially  as  it  is  not  alleged  that  the  defendants'  servants  knew 
the  party  was  going  to  Poplar.  In  Huzzey  v.  Field,  the  passenger  was  known  to  be 
going  to  Pembroke  ;  and  the  whole  stress  of  the  judgment  is  based  upon  that.  The 
court  there  expressly  decline  to  come  to  the  conclusion  to  which  the  court  is  asked  to 
come  here.  Lord  Abinger  says, — 2  C.  M.  &  R.  442, — "  It  does  not  follow,  that  if 
there  be  a  river  passing  by  several  towns  or  places,  the  existence  of  a  franchise  of  a 
ferry  over  it  from  a  certain  point  on  one  side  to  a  point  on  the  other  precludes  the 
King's  subjects  from  the  use  of  the  river  as  a  public  highway  from  or  to  all  the  towns 
or  places  on  its  banks,  and  obliges  them  upon  all  occasions,  to  their  own  inconvenience, 
1u  pass  from  one  terminus  of  the  ferry  to  the  other.  The  case  of  Tripp  v.  Frank, 
4  T.  P.  666,  decided  otherwise  :  and  it  is  not  intended  to  question  that  decision."  In 
no  case  has  so  extensive  a  claim  been  set  up  as  a  claim  to  carry  all  the  inhabitants  of 
a  district :  the  claim  has  always  been  limited  to  the  carrying  from  vill  to  vill,  or 
across  a  river  or  arm  of  the  sea  so  as  to  form  a  junc-[55]-tion  with  a  continuous  line  of 
road  from  a  township  or  vill  on  the  one  side  to  a  township  or  vill  on  the  other.     The 

(a)  For  the  definition  of  a  "  vill,"  see  Co.  Litt.  115  b.,  Jacob's  Law  Dictionary, 
"  Vill  or  Village,"  and  Tomlyns's  Law  Dictionary,  "Vill." 
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carrying  of  the  single  Poplar  passenger  could  hardly  warrant  a  jury  in  finding  an 
intentional  evasion  of  the  plaintiffs' ferry.  In  the  course  of  the  argument  in  I'uu  \. 
t 'm>  II,  6  M.  &  W.  251,  Parke,  B.,  says:  "There  was  certainly  evidence  to  go  to  the 
jury  of  the  defendants'  carrying  substantially  from  the  same  towns  or  vills.  There  is 
some  difficulty  in  reconciling  some  of  the  cases  with  Tripp  \.  Frank:  but  this  is  not 
the  case  of  carrying  one  passenger,  but  of  building  an  hotel,  and  establishing  steam- 
boats, by  which  they  must  have  carried  a  multitude."  That  is  the  true  test  of 
infringement.  If  the  carrying  is  substantially  from  a  different  spot,  notwithstanding 
sonic  of  the  persons  carried  would  have  gone  by  the  plaintiffs'  ferry,  there  is  no 
infringement  of  the  right. 

Pigott,  Serjt.,  in  reply.  Intention  is  wholly  immaterial  in  a  question  of  this  sort. 
The  court  of  Exchequer,  in  J/u::ri/  v.  Fit  hi,  2  C.  M.  &  R.  442,  expressly  say  that,  "if 
any  one  should  construct  a  new  landing-place  at  a  short  distance  from  one  terminus  of 
the  ferry,  and  make  a  practice  of  carrying  passengers  over  from  the  other  terminus, 
and  there  landing  them  at  that  place,  from  which  they  pass  to  the  same  public  high- 
way upon  which  the  ferry  is  established,  before  it  reaches  any  town  or  vill,  and  by 
which  the  passengers  go  immediately  to  the  first  and  all  the  vills  and  towns  to  which 
that  highway  leads,  there  could  not  be  any  doubt  that  such  an  act  would  be  an 
infringement  of  the  right  of  ferry,  whether  the  person  so  aetinij  intended  to  defraud  the 
grantee  of  the  ferry  or  not."  No  authority  has  been  cited  to  shew  that  this  is  not  a 
perfectly  legal  grant  of  a  ferry  from  the  Isle  of  Dogs  to  Greenwich.  It  has  never  been 
suggested  throughout  all  the  [56]  numerous  contests  to  which  these  parties  have  been 
exposed,  that  their  claim  was  too  large.  The  claim  was  infinitely  larger  in  Pirn  v. 
( 'well,  6  M.  &  \V.  234.  In  Liverpool  there  are  scores  of  streets  running  down  to  the 
Mersey,  and  a  very  numerous  population.  If  the  question  were  one  of  convenience, 
the  confining  the  right  of  ferryage  to  one  place  in  Liverpool  bears  no  comparison  to 
the  very  moderate  right  claimed  by  these  plaintiffs.  There  is  no  pretence  for  limiting 
the  franchise  to  the  conveyance  of  Poplar  people  :  the  Isle  of  Dogs  Ferry  has  nothing 
whatever  to  do  with  Poplar.  [Erie,  C.  J.  Your  claim  is,  to  make  people  come  to 
Potter's  Ferry  Stairs  who  do  not  want  to  come  there,  and  who  have  no  convenient 
mode  of  access  to  that  place.]  That  is  merely  because  at  the  time  of  the  grant  there 
was  no  other  way  of  getting  across.  The  simple  question  is,  whether  the  plaint  ills' 
lights, — l'ights  which  tiny  have  been  in  the  enjoyment  of  for  more  than  two  hundred 
years  without  interruption, — are  to  be  annihilated  and  destroyed  merely  because 
Mr.  Cubitt  has  thought  fit  to  build  a  new  town  upon  this  marsh. 

(  'hi'  adv.  \  nil . 

Wii.lks,  .).,  delivered  the  judgment  of  the  court : — 

In  the  first  count  of  the  declaration  the  plaintiff's  complain  that  the  defendants 
had  carried  passengers  in  the  line  of  their  ferry  ;  in  the  second,  that  they  had  so  done 
near  that  of  the  said  ferry,  for  the  purpose  of  evading  it. 

The  defendants  carried  to  Greenwich  passengers  from  Oubitt's  Pier,  which  is  on 
i  he  eastern  side  of  the  Isle  of  Dogs,  distant  1280  yards  from  Potter's  Ferry  Stairs,  on 
the  south  side  of  that  isle.  The  area  of  the  isle  is  about  one  square  mile.  It  is 
bounded  by  the  Thames  on  three  sides  out  of  four.  It  was  an  unin  [57]  habited 
marsh  down  to  1800,  with  one  road  way  from  Poplar  on  the  north,  to  Potter's  Ferry 
stairs  on  the  soiitli  ;  and  at  that  time  the  passengers  going  along  that  road  comprised 
all  the  passengers  from  the  Isle  of  hogs.  Since  1800,  it  has  become  and  now  is 
populous,  and  covered  with  manufacturing  and  commercial  establishments.  Cubitt's 
Pier  was  made  for  the  accommodation  of  Cubitt  Town,  1  mil t  on  the  bank  of  t In; 
Thames  a1  some  distance  from  the  roadway  before  mentioned,  and  only  connected 
i  bei  ewith  by  ways  which  t  he  owner  of  the  land  has  chosen  to  dedicate  to  I  he  public. 

I  pon  these  facts,  the  questions  are,  first,  did  the  defendants  carry  witliiu  the 
tine  of  the   plaint  ills'  ferry  I  and,  if  not,      secondly,  did   they  carry  near   to   it,  for  the 

purpose,  of  evading  it  ' 

In  order  to  answer  the  firsl  question,  the  extent  of  the  plaintiffs'  ferry  must  be 

ascertained.      The  plaintiffs   claim  the   exclusive    right    of  carrying  all    who   pass  from 
any  part  of  the  isle  to  Greenwich.       In    Support   Of    their   claim    they   rely  on  a  deed  of 

1670,  and  on  usage.      A  part  of  the  description  of  the  ferry  in  the  d I  lpl    1676,  taken 

by  itself,  tends  to  support  this  claim,     "  All  thai  ferry  extending  iteell  from  a  place 
or  marsh  called  the  Isle  of  hogs,  over  the  Thames,  into  the  town  of  Greenwich." 

But,  although  thee  words  may  mean  that   every  person  passing  from  the  Isle  of   DogS 
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to  Greenwich  must  go  by  this  ferry,  there  are  other  parts  of  the  description  which 
refer  to  usage ;  so  that  the  extent  must  be  ascertained  thereby.  It  is  a  furry 
commonly  called  and  known  as  "Potter's  Ferry."  Usage  must  prove  the  application 
of  this  description.  The  concluding  words  also,  viz.  "  in  as  ample  a  manner  as  the 
same  hath  heretofore  been  used,  occupied,  or  enjoyed,"  make  the  limits  depend  on 
usage.  Furthermore,  the  nature  of  the  franchise  seems  to  be  repug-[58] -nant  to  the 
plaintiffs'  claim  of  a  ferry  from  every  part  of  the  isle  indiscriminately. 

A  ferry  exists  in  respect  of  persons  using  a  right  of  way,  where  the  line  of  way  is 
across  water.  There  must  be  a  line  of  way  on  land,  coming  to  a  landing-place  on  the 
water's  edge  (as,  in  this  case,  to  Potter's  Ferry  Stairs),  or,  where  the  ferry  is  from 
or  to  a  vill,  from  or  to  one  or  more  landing-places  in  the  vill.  The  franchise  is 
established  to  secure  convenient  passage;  and  the  exclusive  right  is  given  because  in 
an  unpopulous  place  there  might  not  be  profit  sufficient  to  maintain  the  boat,  if  there 
was  no  monopoly.  The  ferry  is  unconnected  with  the  occupation  of  land,  and  exists 
only  in  respect  of  persons  using  the  right  of  way.  The  questions,  whence  they  come, 
and  whither  they  go,  are  irrelevant  to  the  exercise  of  that  right :  and  the  ferryman 
has  no  inchoate  right  in  respect  of  any  of  them,  unless  they  come  to  his  passage. 

Such  being  the  nature  of  a  ferry,  the  uotion  that  a  large  area  of  land  should  be 
subjected  to  the  servitude  that  the  owners  and  occupiers  thereof  should  be  prohibited 
from  using  the  highway  of  the  Thames  as  they  may  choose,  and  should  be  under  an 
obligation  to  get  to  the  highway  leading  from  Potter's  Ferry  Stairs,  and  cross  to 
Greenwich  only  therefrom,  is  anomalous :  and  if  Cubitt  Town  had  been  built  without 
a  way  therefrom  to  the  road  to  Potter's  Ferry,  the  performance  of  the  supposed 
obligation  would  necessitate  a  trespass. 

The  cases  on  the  nature  of  a  ferry  are  few  :  and  we  cite  only  Paine  v.  I'lidikh, 
Carth.  191.  There,  the  court  decided  that  case  did  not  lie  for  an  obstruction  of  a 
highway,  without  special  damage  ;  that  a  passage  over  the  water  is  of  the  same  nature 
as  a  highway  for  all  people  ;  and  that  the  plaintiff,  who  claimed  as  an  inhabitant  of 
Littlcport,  had  not  the  passage  as  such  inhabitant,  but  as  a  subject. 

[59]  If  the  line  of  the  plaintiffs'  ferry  be  taken  to  be  from  Potter's  Ferry  Stairs 
only,  and  not  from  the  whole  isle,  the  defendants  have  not  carried  in  that  line,  and 
the  first  count  fails. 

The  second  count,  charging  that  the  defendants  carried  near  the  line  of  ferry,  for 
the  purpose  of  evading  it,  raises  another  question.  The  owner  of  the  ferry  has  a  cause 
of  action  for  carrying  in  the  line  of  the  ferry,  whether  it  be  done  directly  or  indirectly. 
He  has  a  right  to  the  transport  of  the  passengers  using  the  way  :  and,  if  the  alleged 
wrong-doer  makes  a  landing-place  near  to  the  ferry  landing-place,  so  as  to  be  in 
substance  the  same,  making  no  material  difference  to  travellers,  such  a  wrong-doer 
would  be  guilty  of  the  wrong  complained  of  in  the  second  count :  he  would  indirectly 
carry  in  the  line  of  the  plaintiffs  ferry. 

Then,  have  the  defendants  done  this  wrong  !  We  think  not.  Cubitt  Town  is  at 
such  a  distance  from  Potter's  Ferry  as  is  substantially  important  for  those  who  have 
to  pass  therefrom  to  Greenwich  :  and  it  is  found  that  the  defendants  had  not  the 
purpose  of  evading  the  plaintiffs'  ferry,  or  of  diverting  traffic  therefrom. 

The  principle  by  which  to  decide  whether  the  proximity  of  a  new  passage  across 
the  water  to  an  antient  ferry  is  actionable,  has  not  been  clearly  laid  down.  It  seems 
reasonable  to  infer  that,  if  the  franchise  of  a  ferry  is  established  for  facility  of  passage, 
and  if  the  monopoly  is  given  to  secure  convenient  accommodation,  a  change  of  circum- 
stances creating  new  highways  on  land  would  carry  with  it  a  right  to  continue  the 
line  of  those  ways  across  a  water  highway  :  and  it  is  obvious  that  the  single  landing- 
place  which  sufficed  for  an  uninhabited  marsh,  would  be  utterly  inadequate  for  several 
towns  thronged  with  industrial  mechanics.  If  one  hundred  of  such  labourers  pass 
now  to  Greenwich  [60]  where  one  traveller  passed  in  1800,  it  seems  oppressive  to  fix 
on  such  a  large  number  of  labourers  the  perpetually  repeated  loss  of  three  quarters  of 
a  mile  of  walking,  for  the  sake  of  the  small  fraction  of  the  toll  which  is  the  profit  on 
each  passenger,  and  unreasonable  so  to  increase  that  profit.  If  the  public  convenience 
requires  a  new  passage  at  such  a  distance  from  the  old  ferry  as  makes  it  to  be  a  real 
convenience  to  the  public,  the  proximity  seems  to  us  not  actionable. 

The  authorities  do  not  define,  either  in  respect  of  ferries  or  markets,  or  the  like, 
what  proximity  is  actionable.  Fleta,  Jib.  4,  c.  "28,  s.  13,  describes  the  proximity 
of  a  new  market  which  is  actionable,  to  be  seven  miles,  on  the  calculation  of  twenty 
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miles  a  (lay  for  each  person's  travelling;  and  he  therefore  allows  seven  miles  out  and 
seven  back,  and  time  for  marketing  besides.  Such  a  limit,  on  Buch  a  reason,  might 
be  suited  to  the  simple  wants  of  a  rude  life,  where  inhabitants  are  few,  but  is  unfitted 
for  large  towns,  where  daily  wants  are  greatly  multiplied.  Under  the  latter  circum- 
stances, it  seems  that  the  area  within  which  a  new  market  would  become  actionable 
would  be  diminished  from  a  diameter  of  fourteen  miles  by  the  public  need;  and,  on 
the  same  reasoning,  the  area  for  the  monopoly  of  a  ferry  would  depend  on  the  need  of 
the  public  for  passage. 

We  now  proceed  to  the  cases.  The  dictum  of  Paston,  in  11  H.  6,  fo.  14,  only 
affirms  that  case  will  lie  for  infringing  the  right  of  a  ferryman,  and  does  not  touch  the 
question  of  proximity.  In  Chwchman  v.  Tunslal,  Hardres,  1G2,  the  complaint,  by 
English  bill,  was  that  the  defendant  carried  over  the  Thames,  in  Brentford,  three 
quarters  of  a  mile  below  the  plaintiff's  ferry  for  horses  and  passengers,  and  an  injunc- 
tion was  prayed  to  stop  it :  the  defendant  contended  that  the  restraint  which  the 
plaintiff  would  lay  on  others  was  uncertain,  [61]  and  at  too  great  a  distance  :  and  the 
court  decided  for  him,  because  it  came  too  near  to  a  monopoly,  and  restrained  trade. 
The  decision  by  Lord  Hale  between  the  same  parties,  is  said,  in  Huzzey  v.  Field,  2  C.  M. 
&  K.  432,  to  have  been  different;  but  neither  the  point  of  law,  nor  the  facts  on  which 
Lord  Hale  acted,  are  stated.  In  Tripp  v.  Fnuik,  4  T.  It.  GG'G,  the  plaintiff's  ferry  was 
from  Hull  to  Barton.  The  defendant  carried  from  Hull  to  Barrow,  two  miles  below 
Barton,  on  the  Humbcr.  The  judgment  is  for  the  defendant.  Lord  Kenyon  says, — 
"If  a  person  wishing  to  go  from  Hull  to  Barton  had  applied  to  the  defendant,  and  he 
had  carried  them  a  little  above  or  below  the  ferry,  it  would  be  a  fraud  on  the  plaintiff's 
right,  and  a  cause  of  action.  But  here  these  persons  were  substantially  and  not 
colourably  carried  to  a  different  place."  And  Ashhurst,  J.,  adds,  in  effect,  that  it  is 
unreasonable  to  require  that  a  person  crossing  the  Humber  must  be  carried  out  of  his 
way,  on  account  of  the  plaintiff's  ferry. 

In  Huzzey  v.  Field,  2  G.  M.  &  B.  432,  the  plaintiff  had  a  ferry  from  Nayland  to 
Pembroke  Point.  The  main  highway  from  Haverford  to  Pembroke  passed  by  Nayland, 
and  thence  over  the  water  to  Pembroke  Point,  and  so  to  Pembroke.  Afterwards 
traffic  in  Milford  Haven  increased,  and  Pater  Dock  was  built,  and  a  landing-place  at 
Hobbes's  Point,  half  a  mile  from  Pembroke  Point,  was  made, — it  being  required  for 
the  accommodation  of  traffic  in  lines  other  than  that  from  Haverford  to  Pembroke. 
The  defendant  took  a  passenger  in  his  boat  from  Nayland  Point,  who,  when  afloat, 
ordered  him  to  Hobbes's  Point,  saying  he  was  going  to  Pembroke.  The  question  was, 
whether  these  facts  proved  a  disturbance  of  the  ferry  :  and  it  was  answered  in  the 
negative.  The  court  describes  a  disturbance  to  be  either  by  carrying  from  point  to 
point,  [62]  or  by  constructing  a  landing  place  at  a  short  distance  from  one  terminus 
of  the  ferry,  and  carrying  passengers  thereto  who  were  in  reality  passing  along  the 
line  of  way  on  which  the  ferry  is  situate.  But,  as  it  appeared  in  the  case  there  were 
other  places  than  Pembroke  to  which  the  passenger  might  be  going  from  Hobbes's 
Point,  without  or  before  going  to  Pembroke,  and  if  there  was  a  convenience  to  him  in 
landing  at  Hobbes's  Point,  which  he  could  not  have  had  by  lauding  at  Pembroke  Point, 
he  would  not  evade  the  plaintiff's  ferry  by  landing  at  Hobbes's  Point. 

In  the  last  two  cases,  the  ferry  was  backwards  and  forwards,  and  the  question 
arose  in  respect  of  the  terminus  ad  quern.  The  law  would  have  been  precisely  the 
same,  as  tar  as  the  consideration  of  convenient  accommodation  operates,  if  the  question 
arose  respecting  the  terminus  a  quo,  as  it  necessarily  does  in  tins  case,  where  the  ferry 
is  only  one  way.  Hut  these  general  principles,  and  their  specific  application  to  Potter's 
Ferry,  were  considered  in  Matthews,  Ajrp.,  Feaclie,  Resp.,  5  Kllis  &  B.  546,  and  the 
judgment  wa  decisively  in  point  for  the  defendants.  The  information  was  for  plying 
as  watermen,  without  a  licence.  The  defence  was  that  the  defendant  was  exempt  as 
a  ferryman  ferrying  in  Potter's  Ferry  from  Cubitt's  Dock,  which  is  1  sou  yards  from 
Potter's  l'Vn\  Stan-,  to  Greenwich.     The  court  decided  that  the  ferry  is  from  the 

stairs,  and  not  from  the  Isle  of  Hogs  to  <  Ireenwich,  the  indefinite  words  of  the  convey- 
ance being  defined  by  the  exercise  of  the  right  ;  and  that  therefore  the  exemption  for 
ferries  did  not  extend  to  Cubitt's  1  lock,  distant  .S00  yards.  A  fortiori  it  docs  not 
extend  to  Cubitt's  Pier,  which  is  1280  yards  distant  from  the  ferry. 

Therefore,  upon  principle  and  authority,  it  appears  thai  the   plaintiffs  hue  neither 

the  privileges  nor  the  burthens  of  a  ferry  from  Cubitt's  Pier,  and  thai  all  the  [63] 
Queen's  subjects  being  at  Cubitt's  Pier,  whether  from  Poplar  or  elsewhere,  have  a  right 

C.  P.  xx.— 34* 
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to  use  the  highway  of  the  Thames  therefrom  either  to  Greenwich  or  elsewhere  at 
their  free  will  and  pleasure,  either  by  wherries  or  steamer. 

It  follows  that  no  right  of  the  plaintiffs  is  shewn  to  have  been  infringed  by  the 
defendants,  and  that  the  defendants  are  entitled  to  our  judgment. 

Judgment  for  the  defendant. 

Branley  r.  The  South  Eastekn  Railway  Company.    May  12th,  1862. 

[S.  C.  31  L.  J.  C.  P.  286  ;  6  L.  T.  458 ;  i)  Jur.  N.  S.  329.     Referred  to,  Great  Western 
Railway  v.  Sutton,  1869,  L.  R.  4  H.  L.  237.] 

The  legality  of  a  contract  is  determined  by  the  lex  loci  contractus. — A  railway  company 
incorporated  for  the  conveyance  of  passengers  and  goods  from  London  to  Folkstone 
under  acts  of  parliament  which  prohibited  them  from  making  unequal  charges, 
obtained  another  act  enabling  them  to  establish  a  communication  by  steam-vessels 
with  Boulogne,  which  last-mentioned  act  contained  no  provision  as  to  equality  of 
rates  for  the  carriage  of  goods.  There  was  nothing  in  the  law  of  France  which 
disabled  the  company  as  public  carriers  from  making  such  contracts  for  that  purpose 
as  they  might  think  most  for  their  own  interest.  The  company  by  their  tariff 
charged  certain  rates  for  small  parcels,  with  a  double  charge  for  "  packed  parcels : " 
— Held  that,  so  far  as  regarded  the  contract  for  the  carriage  of  such  parcels  from 
Boulogne  to  London,  there  was  nothing  illegal  in  this  increased  charge. 

This  was  an  action  brought  against  the  South  Eastern  Railway  Company  to  recover 
back  sums  alleged  to  have  been  improperly  exacted  by  tbem  from  the  plaintiff  for  the 
carriage  of  parcels  from  Boulogne  to  London. 

The  declaration  consisted  of  a  count  for  money  received  and  for  money  found  due 
upon  accounts  stated.     The  defendants  pleaded  never  indebted. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  when  the  following  facts  appeared  in  evidence  : — The  plaintiff  is  a  earner  whose 
business  it  is  to  collect  small  parcels  at  Boulogne,  to  be  forwarded  to  London,  via 
Folkstone,  by  means  of  what  are  called  "  packed  parcels  "  addressed  to  Messrs.  AVheatley 
&  Co.,  Leadenhall  Street,  London,  [64]  and  to  receive  in  like  manner  parcels  from 
London  for  distribution  at  Boulogne.  The  defendants  are  a  railway  company  also  carry- 
ing on  business  as  carriers  from  London  to  Dover  and  Folkstone  under  the  authority 
of  the  6  W.  4,  c  lxxv.,  and  several  subsequent  statutes  (a),  and  also  carrying  on  a 
communication  by  means  of  steam-vessels  between  the  ports  of  Folkstone  and  Dover, 
and  those  of  Boulogne  and  Calais,  under  the  authority  of  the  16  &  17  Vict.  c.  clvi. 

By  the  1 7th  section  of  one  of  their  acts,  2  Vict.  c.  xlii.,  the  compauy  were  bound 
to  charge  to  all  persons  alike  for  the  conveyance  of  the  like  goods  under  the  like  cir- 
cumstances (b) ;  and  by  their  tariff,  which  was  put  in,  a  certain  scale  of  charges  was 
provided  for  parcels  and  packages  up  to  the  weight  of  112lbs.,  with  an  intimation  that 
"  packed  parcels  "  would  be  charged  [65]  double  those  rates.  The  company's  right  to 
this  increased  charge  for  packed  parcels  was  negatived  by  this  court  in  the  case  of 

(a)  The  7  W.  4  &  1  Vict.  c.  xciii.,  2  &  3  Vict.  c.  xlii.,  2  &  3  Vict.  c.  lxxix.,  3  &  4 
Vict.  c.  xlvi.,  5  &  6  Vict.  Sess.  2,  c.  iii.,  6  &  7  Vict.  cc.  li.,  lii.,  and  lxii.,  7  A-  <s  Vict, 
cc.  xxv.,  lxix.,  and  xci.,  8  &  9  Vict.  cc.  clxvii.,  clxxxvi.,  exevii.,  and  cc,  9  &  10  Vict, 
cc.  lv.,  lvi.,  &  lxiv.,  cccv.,  and  ccexxxix.,  10  &  11  Vict.  cc.  civ.  and  cexxx.,  13  &  11 
Vict.  c.  xxxi.,  and  15  Vict.  c.  ciii. 

(//)  "  The  charges  by  the  said  recited  acts  or  either  of  them  authorized  to  be  made 
for  the  carriage  of  any  passengers,  goods,  animals,  or  other  matters  or  things  to  be 
conveyed  by  the  said  company,  or  for  the  use  of  any  steam-power  or  carriage  to  be 
supplied  by  the  said  company,  shall  be  at  all  times  charged  equally  to  all  persons,  and 
after  the  same  rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and  of 
all  goods,  animals,  or  carriages  of  a  like  description,  and  conveyed  or  propelled  by  a 
like  carriage  or  engine  passing  on  the  same  portion  of  the  line ;  and  no  reduction  or 
advance  in  any  charge  for  conveyance  by  the  said  company,  or  for  the  use  of  any 
locomotive  power  to  be  supplied  by  them,  shall  be  made  either  directly  or  indirectly 
in  favour  of  or  against  any  particular  company  or  person  travelling  upon  or  using  the 
same  portion  of  the  said  railway. " 
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ngton  v.  Th<:  Sou/It  Eastern  Railway  Company,  ante,  voL  v.,  p.  Ill,  where  the  con 
tract  was  made  in  London,  for  the  conveyauoe  of  packed  parcels  to  Boulogne:  and  the 
question  was  whether  the  same  rule  was  to  he  applied  to  parcels  delivered  to  the 
company  at  Boulogne  to  be  delivered  in  London. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  contract,  having  been  made  in 
Fiance,  though  it  was  to  be  performed  in  England,  was  to  be  governed  by  the  French 
law;  and  to  prove  this  M.  Jules  Bourdaloux, an  advocate,  was  called.  He  stated  that 
he  was  acquainted  with  the  French  law  relating  to  the  transport  of  merchandize  ;  that, 
in  France,  carriers  are  of  two  sorts,  viz.  public  carriers,  such  as  railway  companies, 
whose  charges  are  regulated  by  a  general  law,  and  private  entrepreneurs,  whose  charges 
are  regulated  by  agreement ;  that  the  French  law  does  not  apply  to  English  companies, 
who  are  merely  considered  as  private  entrepreneurs  ;  that,  before  the  formation  of  rail- 
ways in  Fiance,  there  was  no  law  fixing  a  tariff  for  public  companies;  and  that,  if 
they  took  goods  without  agreement,  they  must  take  the  prices  fixed  by  the  tribunal, 
which  would  probably  be  the  reasonable  prices  as  usually  charged  by  carriers  ;  and 
that  the  railway  companies  in  France  had  attempted  to  prevent  the  transmission  of 
packed  parcels  (eolis  grouped),  and  that,  after  some  contrariety  of  decision,  the  court 
of  Cassation  had  ultimately  decided  against  them. 

It  was  admitted,  for  the  purpose  of  the  cause,  that  the  company  incurred  no 
additional  trouble  or  risk  from  the  transmission  of  packed  parcels. 

On  the  part  of  the  defendants,  it  was  submitted  that  this  contract,  having  been 
made  in  France,  must  be  [66]  governed  by  the  French  law,  and  that  there  was  nothing 
in  the  French  law,  as  proved  by  M.  Bourdaloux,  to  negative  the  right  of  the  company 
to  charge  the  sums  mentioned  in  their  tariff,  which  must  be  assumed  to  have  been  the 
basis  of  their  contract  with  the  plaintiff.  And  reliance  was  placed  upon  the  12'Jth 
and  133rd  sections  of  the  6  \Y.  4,  c.  lxxv.,  and  the  lGth  and  17th  sections  of  the  16 
&  17  Vict.  c.  clvi.(a). 

[67]  A  verdict  was  entered  for  the  plaintiff  for  111.  IDs.  lid.,  the  amount  of  the 

(a)  The  129th  section  of  the  (>  \V.  4,  c.  lxxv.,  enacted  that  "it  should  be  lawful 
for  the  said  company,  and  they  were  thereby  authorized,  if  they  should  think  proper, 
In  use  and  employ  locomotive  engines  or  other  moving  power,  and  in  carriages  or 
waggons  drawn  or  propelled  thereby  to  convey  upon  the  said  railway,  and  also  along 
and  upon  any  other  railway  communicating  therewith,  all  such  passengers,  cattle,  and 
Other  animals,  goods,  wares,  and  merchandize,  articles,  matters,  and  things,  as  should 
be  offered  to  them  for  that  purpose,  and  to  make  such  reasonable  charges  for  such 
conveyance  as  they  might  from  time  to  time  determine  upon,  in  addition  to  the 
several  rates  or  tolls  by  that  act  [ss.  126,  127J  authorized  to  be  taken:  Provided 
always,  that  it  should  not  be  lawful  for  the  said  company,  or  for  any  person  using  the 
said  railway  as  carriers,  to  charge  for  the  conveyance  of  any  passenger  upon  the  said 
railway  any  greater  sum  than  the  sum  of  3Jd.  per  mile,  including  the  toll  Or  rate 
thereinbefore  granted." 

And  s.  133  enacted  "that  it  should  be  lawful  for  the  said  company  from  time  bo 
time  to  make  such  orders  for  fixing  and  by  such  orders  to  fix  the  sum  to  be  charged 
by  the  said  company  in  respect  of  small  panels  (not  exceeding  100  lbs.  weight  each) 
as  to  them  should  seem  proper:  l'rowdcd  always,  that  the  provision  thereinbefore 
contained  should  not  extend  to  articles,  matters,  or  things  sent  in  large  aggregate 
quantities,  although  made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar, 
coffee,  meal,  and  the  like,  but  only  to  single  parcels  unconnected  with  parcels  of  a  like 

nature,  which  might  be  scut   upon  the  railway  at    I  lie  same  lime. 

The   Pith  secti f  the  16  &  17  Vict.  c.  clvi.,  enacts  "that  the  South  Eastern 

Company  may  charge  for  the  conveyance  of  passengers  in  the  steam  vessels  worked 
or  employed  by  them  such  reasonable  rates  as  they  think  proper,  not  exceeding  the 

rates  following,  to  wit,  passengers  between  Folkestone  or   Dover  and   Boulogne  or 

Calais,      first  class,   Bs.  each  .    Second  class,  lis.  each." 

The  17th  section  enacts  "  that  such  steam  vessel  rates  shall  be  at  all  times  charged 

lo  all  persons  eipially  and  after  the  sa rate  in  re-peet  of  passengers  Conveyed  in  a  like 

vessel  passing  between  any  of  the  ports  a  foresaid  under  the  like  circumstances  ;  and  no 
reduction  or  advance  in  any  such  rate  shall  be  made  in  favour  oi  or  against  any  person 

using  the  steam  \  essels,  in  consequence  of  such  person  having  travelled  over  the  whole 
or  any  part  of  the  railway,  or  not  having  travelled  upon  any  part  thereol 
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alleged  over-charges,  leave  being  reserved  to  the  defendants  to  enter  a  verdict  for  them, 
if  the  court  should  be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  of  the 
defendants'  liability. 

T.  Jones,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

Lush,  Q.  C,  and  J.  Brown,  shewed  cause.  The  right  of  railway  companies  to  charge 
an  additional  or  increased  rate  for  the  conveyance  of  packed-parcels  was  negatived  by 
the  court  of  Exchequer  in  Crouch  v.  The  Great  Northern  Railway  ( 'ompany,  1)  Exch.  556j 
11  Exch.  742,  and  by  this  court  in  Piddington  v.  The  South-Eastern  Railway  Company, 
ante,  vol.  v.,  p.  Ill  (a).  If  that  be  the  law  where  the  parcel  is  delivered  to  the  railway 
company  in  England,  can  it  make  any  difference  that  they  receive  the  parcel  at  Boulogne, 
to  which  place  they  are  authorised  by  the  16  &  17  Vict.  c.  clvi.,  to  extend  their  traffic  (b)  1 
[Willes,  J.,  referred  to  Leroux  v.  Brown,  12  C.  B.  801,  where  the  statute  of  frauds  was 
held  a  bar  to  an  action  in  the  courts  of  this  [68]  country  brought  to  enforce  a  contract 
made  at  Calais, — the  statute  applying  only  to  the  procedure.]  One  gross  sum  is  charged 
for  the  whole  transit.  [Erie,  C.  J.  What  can  an  English  company  have  to  do  with  the 
coast  of  France  ?]  Are  they  to  be  absolved  from  all  the  obligations  which  the  acts  of 
parliament  impose  upon  them,  when  they  receive  a  parcel  at  Boulogne  to  be  carried  by 
them  to  London  ?  Their  status  at  Boulogne  does  not  affect  their  contract  to  carry  to 
London.  They  could  not  have  possessed  steam-vessels  but  for  the  16  &  17  Vict.  c.  clvi.  : 
The  East  Anglian  Railways  Company  v.  The  Eastern  Counties  Railway  Company,  11  C.  B. 
775.  [Keating,  J.  The  company  could  not  perform  the  contract  made  at  Boulogne 
without  the  assistance  of  the  English  act  of  parliament.]  It  is  a  fallacy  to  call  this  a 
contract  made  at  Boulogne  :  there  was  no  coutract  there  ;  it  was  a  mere  bailment  of 
the  goods  to  the  company  there.  The  company  can  only  contract  in  the  manner  and 
to  the  extent  to  which  their  acts  of  parliament  authorize  them  to  contract :  and  their 
contracts  must  be  regulated  and  governed  by  the  English  law.  Dr.  Story  seems  to 
lay  it  down  that  the  qualified  authority  to  contract  follows  the  company  into  the 
foreign  country.  In  §  51,  he  says :  "All  laws  which  have  for  their  principal  object 
the  regulation  of  the  capacity,  state,  and  condition  of  persons,  have  been  treated  by 
foreign  jurists  generally  as  personal  laws.  They  are  by  them  divided  into  two  sorts, 
those  which  are  universal,  and  those  which  are  special.  The  former  (universal  laws) 
regulate  universally  the  capacity,  state,  and  condition  of  persons,  such  as  their  minority, 
majority,  emancipation,  and  power  of  administration  of  their  own  affairs.  The  latter 
(special  laws)  create  an  ability  or  a  disability  to  do  certain  acts,  leaving  the  party  in 
all  other  respects  with  his  general  capacity  or  incapacity.  But,  whether  laws  purely 
personal  belong  [69]  to  the  one  class  or  to  the  other,  they  are  for  the  most  part  held 
by  foreign  jurists  to  be  of  absolute  obligation  everywhere,  when  they  have  once 
attached  upon  the  person  by  the  law  of  his  domicil.  Boullenois  has  stated  the 
doctrine  among  his  general  principles."  In  §  51  a.  he  proceeds, — "Froland,  Bouhier, 
Rodenburg,  Paul  Voet,  Pothier,  and  others  (Abraham  a  Wesel,  Stockmannus,  and 
Merlin),  lay  down  a  similar  rule."  And,  after  citing  passages  from  the  works  of  those 
distinguished  jurists,  he  goes  on,  §  51  b. — "Paul  Voet,  on  the  other  hand,  speaks  in  far 
more  qualified  language,  and  lays  down  several  rules  on  the  subject, — 1.  That  a  personal 
statute  only  affects  the  subjects  of  the  state  or  territoiy  wherein  it  is  promulgated,  and 
not  foreigners,  although  doing  some  business  there,  '  Statutum  personale  tantum  officii 
subditos  territorii  ubi  statutum  conditum  est;  non  autem  forenses  licet  ibidem  aliquid 
agentes.'  2.  That,  as  a  personal  statute  does  not  affect  a  person  out  of  the  territory, 
it  cannot  therefore  be  reputed  to  be  the  same  without  the  territory  as  it  is  within. 
'  Statutum  personale  non  atficit  personam  extra  territorium ;  sic  ut  pro  tali  non 
reputetur  extra  territorium,  qualis  erat  intra.'  3.  That  a  personal  quality  cannot  be 
added  out  of  the  territoiy  to  a  person  not  a  subject.  '  Personalis  qualitas  non  potest 
extra  territorium  addi  persona:  non  subjects.'  4.  A  personal  statute  accompanies  the 
person  everywhere  in  respect  to  property  (biens)  situate  within  the  territory  of  the 
state  where  the  person  affected  by'  it  has  his  domicil.  '  Statutum  personale  ubique 
locorum  peronam  comitatur,  in  ordine  ad  bona  intra  territorium  statuentis  sita,  ubi 
persona  affecta  domicilium  habet.'"  We  rely  on  the  distinction  suggested  by  Paul 
Voet.  [Willes,  J.  A  good  illustration  is  afforded  by  the  case  of  Santos  v.  Illidge,  ante, 
vol.  viii.,  p.  861,  where  some  members  of  the  court  held  that  a  [70]  contract  for  the 

(a)  See  Baxendale  v.  The  Eastern  Counties  Railway  Company,  ante,  vol.  iv.,  p.  63. 

(b)  This  statute  is  entirely  confined  to  passenger  traffic. 


12  C.  B.  (N.  S.)  71.      BRANLEY    V.  THE   SOUTH    EASTERN    RLY.  CO.  1069 

sale  <jf  slaves,  prohibited  by  the  5  G.  1,  c.  1  13,  is  void  where  entered  into  by  British 
subjects,  though  in  a  country  where  sla\  eiv  is  lawful.  Erie,  C.  J.  A  foreign  company 
has  a  locus  Standi  here  ;  and  so,  no  doubt,  has  an  English  company  in  a  foreign  country. 
We  make  no  inquiry  as  to  the  constitution  of  a  foreign  company,  any  more  than  we 
should  into  the  generation  of  an  individual  suing  here.]  This  is  a  contract  made  by 
the  defendants  in  relation  to  the  conveyance  of  goods  by  their  railway  in  this  country. 
Il  can  only  be  regulated  by  the  general  law  which  for  the  benefit  of  the  public  defines 
their  powers  to  contract.  The  17th  section  of  the  2  Vict.  c.  xlii.,  prescribes  equality 
of  charge  in  respect  of  all  passengers  and  goods:  and  their  rights  and  liabilities  air 
in  no  degree  altered  by  the  circumstance  of  a  subsequent  statute  (16  ec  17  \  ict.  c.  clvi.), 
enabling  them  to  extend  their  powers  of  carrying  across  the  channel.  Nothing  is  done 
by  the  company  on  the  French  territory  except  the  landing  and  shipping  of  passengers 
anil  goods  there.  No  part  of  the  transit  takes  place  in  that  country.  In  several  of 
the  cases  where  equality  of  charge  has  been  enforced,  the  journey  has  been  performed 
partly  on  the  company's  own  line  and  partly  on  lines  not  under  their  control,  and 
even  out  of  England:  see  Crouch  v.  Tin-  London  and  North-Western  Railway  Company, 
14  C.  B.  255. 

T.  Jones,  in  support  of  the  rule.  The  substance  of  the  evidence  given  by 
M.  Bourdaloux,  the  French  advocate,  is  that,  in  France,  an  ordinary  carrier  may 
make  what  contract  he  pleases  ;  there  is  nothing  to  hinder  him,  if  he  so  please,  from 
charging  double  for  colis  groupes.  We  may  therefore  assume  that  this  was  a  lawful 
contract  in  the  place  where  it  was  made  :  the  only  question  is,  whether  there  is  any- 
thing in  any  [71]  of  the  company's  acts  to  render  such  a  charge  illegal.  [Keating.  J. 
Where  a  contract  is  made  in  one  country,  to  be  performed  in  another,  by  which 
law  is  the  contract  to  be  governed?]  "The  interpretation  of  the  contract  must  be 
governed  by  the  law  of  the  country  where  the  contract  was  made, — lex  loci  con- 
tractus; the  mode  of  suing,  and  the  time  within  which  the  action  must  bo  brought, 
must  be  governed  by  the  country  where  the  action  is  brought, — in  ordinandis  judiciis, 
loci  consuetudo  ubi  agitur :  Per  Tindal,  C.  J.,  in  Trimbey  v.  Vignier,  1  N.  C.  151,  159, 
4  M.  &  .Scott,  01)5,  7<4.  [Willes,  J.  In  Allen  v.  Kemble,  6  Moore's  P.  C.  314,  it  was 
hclil  that,  if  a  bill  of  exchange  is  drawn  in  one  country  and  payable  in  another,  and 
the  bill  is  dishonoured,  the  drawee  is  liable  according  to  the  lex  loci  contractus,  and 
not  according  to  the  law  of  the  country  where  the  bill  was  made  payable.  It  was 
upon  that  principle  that  interest  was  given  at  the  current  rate  of  the  country  where 
the  dishonoured  bills  were  drawn  (California),  in  the  case  of  Gibbs  v.  Fremont,  9  Exch. 
25.]  The  law  was  so  laid  down  by  Lord  Eldou  in  Male  v.  Roberts,  3  Esp.  N.  P.  C.  163, 
where  the  question  arose  as  to  a  plea  of  infancy  to  an  action  for  necessaries  supplied 
in  Scotland.  Before  the  passing  of  the  16  &  17  Vict.  c.  clvi.,  the  company  were 
limited  to  the  carrying  of  passengers  and  goods  between  London  and  Folkestone  and 
Dover.  That  act  authorizes  them  to  establish  vessels  for  the  conveyance  of  passengers 
to  Calais  and  Boulogne,  and  to  take  "tolls"  in  respect  of  such  steam-vessels  (s.  15). 
By  s.  16  a  maximum  toll  is  given  for  passengers,  which  by  s.  17  is  to  be  charged 
equally.  But  there  is  no  equality  clause  for  the  sea-transit  of  goods:  the  difference 
of  charge  here  may  therefore  be  referred  to  that  part  of  the  journey.  [Erie,  C.  J. 
That  would  be  matter  of  proof.] 

(  nr.  adv.  \ 'ill t . 

[72]   ERLE,  C.  J.,  now  delivered  the  judgment  of  the  court  (a)  : — 

This  was  an  action  to  recover  back  sums  alleged  to  be  over-charges  for  packed 
parcels  carried  from  Boulogne  to  London. 

It  appeared  thai  the  defendants  wrvc  a  railway  company  under  6  W.  I,  c.  Ixxv., 

and  other  statutes,  and  a  steam  packet  company  Under  the  16  .V  17  Vict.  c.  clvi.,  by 
which  latter  act  they  were  authorized  to  maintain  a  packet  communication  between 
Boulogne  and    Folkestone.      The  contract   under  which  the  money  was  paid  was  made 

at  Boulogne  with  the  company,  t rading  under  the  lasf  mentioned  act,  &i rding  to  the 

tariff  published  at    Boulogne,  and    known    to   the    plaintiff  before   he   made  any  of  t  he 

consignments  in  respect   of  which   the  alleged   over-charges  were  made:  and   the 

question    is,    whether   he   has  a   right    to   treat    thai    contract     as  a   nullity,   and   after 

receiving  the  consideration  for  which  the  price  was  paid,  claim  to  alter  the  contract 
and  lix  a  lower  price,  and  recover  back  the  excess  which  as  he  alleges  he  has  paid. 

(./>   The  ease  was  argued  before  Erie,  t'.  .!.,   Willes,  .1.,  and   Keating,  J, 
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As  a  general  rule,  the  lex  loci  contractus  governs  in  deciding  whether  there  was 
illegality  in  the  contract ;  and,  according  to  the  law  of  France,  there  was  nothing 
illegal.  The  company  were  carriers  under  no  legal  restriction,  and  having  capacity  to 
make  their  contracts  as  they  might  think  most  for  their  own  interest. 

Even  if  the  railway  legislation  for  England  could  be  construed  to  have  an  extra- 
territorial effect,  and  to  impose  on  an  English  railway  company  in  France,  the 
capacities  and  incapacities  with  which  they  are  affected  in  England,  still  that  point 
does  not  now  arise,  because  the  statute  creating  the  steam-packet  [73]  company  leaves 
that  company  free  to  make  any  contracts  for  goods  which  they  may  choose.  It 
contains  no  regulations  for  charges  in  respect  of  goods,  although  by  ss.  16  and  17  it 
establishes  a  maximum  for  the  charges  in  respect  of  passengers.  Section  15,  relating 
to  tolls,  possibly  may  refer  to  the  tolls  of  the  Whitstable  company  purchased  by  the 
defendants  under  this  statute.  Certainly  there  is  nothing  to  connect  it  expressly  with 
the  transit  of  goods. 

Part  of  the  argument  was  addressed  to  the  consideration  of  what  was  reasonable 
and  equal.  But,  except  in  cases  within  the  provisions  of  the  railway  acts,  as  a  general 
rule,  a  contracting  party  who  has  made  a  contract  must  abide  by  it  ;  and  we  have  no 
jurisdiction  to  alter  contracts  by  reference  to  equality. 

In  this  ground  of  decision,  the  court  is  unanimous  :  but,  if  the  parties  should 
resort  to  a  court  of  error,  I  desire  to  add  that,  in  my  separate  opinion,  the  defendants 
are  also  entitled  to  judgment  if  the  railway  legislation  of  England  does  apply  to  the 
contract  made  by  this  company  in  France. 

The  statute  6  W.  4,  c.  lxxv.,  s.  133,  impowered  this  company  to  charge  what  to  it 
should  seem  proper  in  respect  of  parcels  not  exceeding  1  cwt.  Under  this  statute  the 
law  is  clear:  any  charge  which  to  the  company  has  seemed  proper  is  made  lawful,  or 
rather,  is  declared  to  be  so,  for  it  was  lawful  by  the  common  law. 

Under  the  2  Viet.  c.  xlii.  s.  17,  the  company  is  commanded  to  charge  equally  to 
all  persons  in  respect  of  all  goods  of  a  like  description.  This  command  the  defendants 
have  in  my  opinion  obeyed  :  they  have  charged  equally  to  all  persons  for  all  goods 
coming  under  the  description  of  packed-parcels  without  making  any  difference  between 
them  and  parcels  called  inelosures  in  former  decisions.  The  company  has  a  right  [74] 
to  divide  goods  into  classes,  by  descriptions  appropriate  to  the  different  classes  it 
chooses  to  make.  And  the  charges  for  parcels  which  they  choose  to  make  under  the 
first  act  are  not  affected  by  the  second  act,  if  the  jury  distinguishes  the  different 
descriptions,  and  finds  the  charge  for  each  description  made  equally  to  all  customers. 
The  cases  which  are  supposed  to  decide  that  an  extra  charge  for  a  packed-parcel  is 
unlawful,  do  not  make  this  distinction.  In  them  the  company  claimed  to  charge 
extra  to  carriers  for  packed-parcels,  and  not  to  charge  extra  to  customers  not  carriers, 
for  what  they  called  inelosures,  which  were  in  reality  packed-parcels.  The  question 
for  the  jury  in  each  of  those  cases  was,  whether  one  aggregate  of  small  parcels  made 
up  by  a  customer  not  a  eanier,  was  of  a  like  description  with  the  same  aggregation 
made  up  by  a  carrier;  and  the  jury  have  found  that  it  was:  and  upon  that  finding 
the  courts  have  held  that  the  extra  charge  for  a  packed-parcel  to  a  carrier  was  against 
the  command  in  the  last-mentioned  statute  or  similar  statutes  analogous  thereto  :  see 
Parker  v.  TIi<-  Great  Western  Railway  Company,  7  M.  &  G.  253,  7  Scott,  N.  R.  835,  and 
11  C.  B.  545,  and  Crouch  v.  The  Great  Northern  Railway  Company,  9  Exch.  556,  and 
1 1  Exch.  742. 

It  is  not  necessary  for  the  decision  of  the  present  case  for  me  to  say  more  on  this 
point,  or  to  go  into  an  examination  of  the  authorities,  because  the  court  agrees  in  the 
judgment  on  the  first  point.  On  the  second  point,  I  repeat  that  I  express  only  my 
own  opinion  exclusively. 

Willes,  J.  I  concur  entirely  with  the  judgment  pronounced  by  my  Lord,  simply 
upon  the  ground  that  the  railway  acts  do  not  apply  to  sea  transit,  and  that  the  16  & 
17  Vict.  c.  clvi.  makes  no  provision  for  equality  of  charges  in  inspect  of  the  subject- 
matter  in  question,  [75] — the  whole  provision  being  only  for  charges  in  respect  of 
passengers,  none  in  respect  of  the  carriage  of  goods ;  and  the  obligation  of  the  carrier 
at  common  law  being  to  charge  reasonably,  but  not  to  charge  equally. 

Keating,  J.     I  concur,  upon  the  grounds  stated  by  my  Lord. 

Rule  absolute. 
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Van  Toll  v.  The  South  Eastern  Railway  Company.     April  17th,  1862. 

[S.  C.31L.J.C.  P.  241;6L.T.  244;  SJur.N.S.  1213;  10W.R.578.    Distinguished, 

Lewis  v.  M'Kee,  1868,  L.  R.  4  Ex.  61.     Keferred  to,  Parker  v.  South  Eastern  Hailway, 
1877,  2  C.  P.  1).  429.     Discussed,  Watkms  v.  RymiU,  1883,  10  Q   B.  D.  180.] 

The  plaintiff,  a  passenger  by  the  South  Eastern  railway,  ou  arriving  at  the  terminus 
at  London  Bridge,  deposited  in  the  cloak-room  there  a  bag  containing  wearing 
apparel  and  jewellery  to  a  value  considerably  exceeding  101.,  receiving  as  a  voucher 
a  ticket  on  the  back  of  which  was  printed  the  following  notice: — "The  company 
will  not  be  responsible  for  articles  left  by  passengers  at  the  station,  unless  the  same 
be  duly  registered,  for  which  a  charge  of  2d.  per  article  will  be  made,  and  a  ticket 
given  in  exchange  ;  and  no  article  will  be  given  up  without  the  production  of  the 
ticket,  or  satisfactory  evidence  of  the  ownership  being  adduced.  A  charge  of  Id. 
per  diem,  in  addition,  will  be  made  on  all  articles  left  in  the  cloak-room  for  a  longer 
period  than  twenty-four  hours.  The  company  will  not  be  responsible  for  any  package 
exceeding  the  value  of  101." — A  similar  notice  printed  in  large  characters  was  posted 
up  in  the  office  ;  but  the  plaintiff  swore  that  she  did  not  see  it.  She  was  not  asked 
whether  or  not  she  had  seen  the  notice  on  the  back  of  the  ticket;  but  she  produced 
it  when  she  applied  for  the  bag.  Through  the  negligence  of  the  company's  servants, 
part  of  the  contents  of  the  bag  were  abstracted  whilst  it  was  in  their  custody  : — Held, 
that  the  company,  having  received  the  deposit,  not  as  carriers,  but  as  ordinary 
bailees,  upon  the  terms  contained  in  the  printed  notice, — which  the  plaintiff,  having 
the  means  of  ascertaining  them,  must  be  taken  to  have  consented  to  be  bound  by, — 
were  not  responsible  for  the  loss  ;  and  that  the  case  was  neither  within  the  Carriers 
Act  (11  G.  4  A-  1  W.  4,  c.  68),  nor  the  Railway  Traffic  Act,  17  &  18  Vict.  c.  31. 

This  was  an  action  charging  the  plaintiffs  as  carriers  with  the  loss  of  goods  intrusted 
to  them. 

The  declaration  stated  that,  in  consideration  that  the  plaintiff  would  deliver  to 
the  defendants  (being  public  carriers  of  goods  for  hire)  certain  goods  of  the  plaintiff 
t>>  be  by  the  defendants  safely  and  securely  kept  and  retained  and  re-delivered  to  the 
plaintiff  on  request,  for  reward  to  the  defendants  in  that  behalf  then  and  there  paid, 
the  defendants  promised  the  plaintiff' safely  and  securely  to  keep  the  said  goods,  and 
to  re-deliver  the  same  to  the  plaintiff  on  request:  Averment  that  the  plaintiff'  did 
deliver  to  the  defend  [76]  ants,  and  the  defendants  accepted  the  said  goods  of  the 
plaintiff  for  the  purpose  and  on  the  terms  aforesaid,  and  that  the  plaintiff  afterwards, 
and  within  a  reasonable  time  in  that  behalf,  requested  the  defendants  to  re-deliver  the 
same  to  the  plaintiff ;  and  that,  although  all  conditions  had  been  fulfilled,  and  all  things 
had  happened,  and  all  times  had  elapsed  necessary  to  ontitle  the  plaintiff  to  maintain 
this  action,  yet  the  defendants  did  not  re-deliver  the  same  to  the  plaintiff,  and  did 
not  safely  and  securely  keep  the  >ame,  but  so  negligently  conducted  themselves  in  the 
premises  thai  a  great  part  of  the  said  goods,  to  wit,  to  the  value  of  301.  (describing 
I  hem),  had  been  and  were  wholly  lost  to  the  plaintiff, and  the  rest  injured  and  destroyed  : 
Special  damage!  :   Claim  401. 

The  defendants  pleaded, — first,  non  assumpsit, — secondly,  that  the  plaintiff  did 
not  deliver  to  the  defendants,  nor  did  they  accept  the  said  goods,  for  the  purpose  and 
ou  the  terms  alleged, — thirdly,  that  they  were  induced  to  made  the  alleged  promise  by 
the  fraud  and  misrepresentation  of  the  plaintiff, — fourthly,  that  they  made  the  said 
promise  and  accepted  the  said  goods  upon  and  Bubjecl  to  a  certain  condition,  that  is 
to  say,  that  they  would  not   be  responsible  for  the  same  if  the  value  thereof  (which 

was  thei known  to   t  he  defendants)  then   exceeded    Mil.,  and   that   the   value  of   the 

said  goods  did  then  exceed  L01.,  fifthly,  that  they  did  safely  and  securely  keep  the 
said  goods,  and  re-delivered  the  lame  to  the  plaintiff  on  request,  according  to  their  said 
promise  in  that  behalf,      Issue  I  hereon. 

The  cause  was  tried  before  El  le,  ('.  .1.,  at  the  sittings  at  West  minst  cr  after  lasl 
Michaelmas   Term,  when    the    following  facts   appeared    in    evidence:       The    plaintiff,  a 

lady  who  resided  al  Guildford,  came  thence  to  the  London  Bridge  terminus  oi  the 
South  Eastern  railway  [77]  on  the  morning  of  the  6th  of  August,  L861,  with  a  leather 
bag  containing  some  articles  of  wearing  apparel,  a  gold  watch,  and  several  gold  rings, 
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of  the  value  all  together  of  about  401.  On  her  arrival,  she  deposited  the  bag  with  a 
servant  of  the  defendants  in  the  cloak-room,  paying  2d.,  and  receiving  them  from  him 
a  ticket  bearing  the  number  722,  and  having  printed  on  the  back  of  it  in  very  small 
type  the  following  notice  : — 

"  The  Company  will  not  be  responsible  for  articles  left  by  passengers  at  the  station, 
unless  the  same  be  duly  registered,  for  which  a  charge  of  2d.  per  article  will  be  made, 
and  a  ticket  given  in  exchange  :  and  no  article  will  be  given  up  without  the  produc- 
tion of  the  ticket,  or  satisfactory  evidence  of  the  ownership  being  adduced.  A  charge 
of  Id.  per  diem,  in  addition,  will  be  made  on  all  articles  left  in  the  cloak-room  for  a 
longer  period  than  twenty-four  hours.  The  company  will  not  be  responsible  for  any 
package  exceeding  the  value  of  101." 

A  gentleman  who  had  on  the  same  day  deposited  an  umbrella  in  the  clock-room  by 
some  mischance  had  received  a  ticket  also  numbered  722.  Having  sent  a  messenger 
with  his  ticket  to  the  station,  the  messenger,  instead  of  the  umbrella,  brought  back 
the  plaintiff's  travelling-bag ;  and  when  the  plaintiff  returned  to  the  station  in  the 
afternoon,  the  bag  was  not  to  be  found,  and  she  went  away  desiring  that,  if  found,  it 
should  be  forwarded  to  her  at  Guildford.  When  the  owner  of  the  umbrella  discovered 
the  mistake,  he  returned  the  bag  to  the  cloak-room,  and  it  was  sent  to  Guildford,  but 
on  its  arrival  there,  it  was  found  to  have  been  opened,  and  some  of  the  contents  were 
missing. 

Upon  the  question  being  left  to  them,  the  jury  found  that  the  bag  had  been 
opened  and  the  contents  ab-[78]-straeted  from  it  while  in  the  custody  of  the  company  ; 
and  that  the  company  had  been  guilty  of  negligence. 

It  was  admitted  by  the  plaintiff"  that  no  intimation  was  given  to  the  company's 
servant  at  the  time  the  bag  was  deposited  that  it  contained  jewellery  or  that  its  value 
exceeded  101.  And  it  was  proved  that  a  copy  of  the  notice,  printed  in  large  letters, 
was  hung  up  in  the  office  where  the  goods  were  received  :  but  there  was  no  proof  that 
the  plaintiff  had  read  either  that  or  the  indorsement  on  the  ticket ;  and  she  herself 
stated  that  she  had  not  seen  the  former. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  plaintiff  was  bound  by 
the  terms  of  the  notice,  which  constituted  the  contract  between  the  parties. 

On  the  other  hand,  it  was  insisted  that,  even  assuming  that  the  notice  had  been 
proved  to  have  come  to  the  knowledge  of  the  plaintiff,  the  case  was  within  the  7th 
section  of  the  Kail  way  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  .31),  which  enacts 
that  the  company  shall  be  liable  for  negligence  or  default  in  the  carriage  of  goods, 
notwithstanding  a  notice  to  the  contrary,  and  provides  that  "  no  special  contract 
between  such  company  and  any  other  parties  respecting  the  receiving,  forwarding,  or 
delivery  of  any  animals,  articles,  goods,  or  things  as  aforesaid,  shall  be  binding  upon 
or  affect  any  such  party,  unless  the  same  be  signed  by  him  or  by  the  person  delivering 
such  animals,  articles,  goods,  or  things  respectively  for  carriage." 

A  verdict  was  taken  for  the  plaintiff  for  201.,  leave  being  reserved  to  the  defen- 
dants to  move  to  enter  a  verdict  for  them  on  the  second  or  fourth  issue,  if  the  court 
should  be  of  opinion  that  the  notice  afforded  a  defence  to  the  action, — the  court  to  be 
at  liberty  to  draw  such  inferences  from  the  facts  as  a  jury  might  have  drawn,  and  to 
make  such  amendments  in  the  pleadings  as  they  might  consider  necessary. 

[79]  Lush,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accordingly.  He 
submitted  that  the  ticket  delivered  to  the  plaintiff  on  the  deposit  of  the  article  con- 
tained the  terms  of  the  contract  upon  which  the  defendants  became  bailees,  and  that 
the  Kailway  and  Canal  Traffic  Act,  1854,  had  no  application  to  the  case  of  a  mere 
deposit  of  goods  for  safe  custody.  The  case  of  Cahill  v.  The  London  ami  North  Western 
Railway  Company,  ante,  vol.  x.,  p.  154  (in  error,  post,  [13  C.  B.  N.  S.  818]),  was 
referred  to. 

Collier,  Q.  C,  and  Needham,  shewed  cause.  The  provision  in  the  7th  section  of 
the  17  &  18  Vict.  c.  31,  affords  an  answer  to  the  rule.  There  could  be  no  special 
contract  without  the  signature  of  the  party  depositing  the  article.  [Willes,  J.  This 
was  not  a  contract  for  the  carriage  of  goods.]  The  words  are  most  general  and 
comprehensive,  "receiving,  forwarding,  or  delivering."  [Willes,  J.  "For  carriage."] 
Further,  the  contract  is  void  for  unreasonableness.  It  professes  to  exempt  the  company 
from  the  consequences  of  negligence  on  the  part  of  their  servants,  however  gross.  In 
M'Manus  v.  The  Lancashire  ami  Yorkshire  Railway  Company,  4  Hurlst.  &  N.  327,  a  con- 
dition that  "  the  company  will  not  be  responsible  for  any  injury  or  damage,  however 
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caused,"  was  held  by  the  Exchequer  Chamber  to  be  unjust  and  unreasonable,  and 
therefore  void.  Williams,  J.,  in  delivering  the  judgment  of  the  majority  of  the  court, 
there  Bays, — "In  order  to  bring  the  defendants  within  the  protection  of  the  condition 
or  special  contract,  it  is  accessary  to  construe  it  as  excluding  responsibility  for  loss 
occasioned  not  only  by  all  risks  of  whatever  kind  directly  incident  to  the  transit,  but 
also  for  thai  caused  by  the  insufficiency  of  the  carriages  provided  by  (he  defendants, 
though  oeea-[80]-sioned  by  their  own  negligence  or  misconduct.  The  sufficiency  or 
insufficiency  of  the  vehicles  by  which  the  companies  are  to  cany  on  their  business  is 
a  matter,  generally  speaking;  which  they  and  they  alone  have,  or  might  to  have,  the 
mi  mis  of  fully  ascertaining.  And  it  would,  we  think,  be  not  only  unreasonable,  but 
mischievous,  if  they  were  to  be  allowed  to  absolve  themselves  from  the  consequences 
of  neglecting  to  perform  properly  that  which  seems  naturally  to  belong  to  them  as 
a  duty.  It  is  unreasonable  that  the  company  should  stipulate  for  exemption  from 
liability  for  the  consequence  of  their  own  negligence,  however  gross,  or  misconduct, 
however  flagrant:  and  that  is  what  the  condition  under  consideration  professes  to  do. 
The  condition  is  therefore  void."  The  fact  of  the  notice  having  been  stuck  up  in  the 
office  is  no  evidence  to  fix  the  plaintiff  with  knowledge  of  it,  as  in  the  case  of  a  carrier, 
under  the  Carriers  Act,  11  G.  4  &  1  Vict.  c.  68,  s.  2.  And  the  mere  fact  of  her  taking 
the  document  in  her  hand  with  the  notice  printed  on  the  back  is  equally  unimportant. 
There  is  no  contract,  therefore,  to  bind  the  plaintiff  by  the  terms  of  the  condition. 
The  court  cannot  infer  as  a  matter  of  fact  that  she  saw  it.  The  company  are  bound 
by  s.  2  of  the  17  &  18  Vict.  c.  31,  to  afford  all  reasonable  facilities  for  "the  receiving 
and  forwarding  and  delivering  of  traffic  (which  by  s.  1  includes  passengers  and  their 
luggage)  upon  and  from  their  railway  :"  and  by  s.  1  the  word  "railway"  is  declared 
to  include  every  stnlkm  belonging  to  the  company.  The  defendants,  therefore,  were 
bound  to  receive  and  take  care  of  the  article  in  question. 

T.  Jones  (with  whom  was  Lush,  Q.  C),  in  support  of  the  rule.  Neither  the 
Carriers  Act,  11  G.  4  &  1  W.  4,  c.  68,  nor  the  Railway  and  Canal  Traffic  Act,  17  &  18 
Vict.  e.  31,  can  have  any  application  here.  The  simple  [81]  question  is,  upon  what 
terms  did  the  plaintiff  deposit  her  property  with  the  company  ?  [Byles,  J.  Mutually 
understood.]  If  the  plaintiff  had  the  means  of  acquiring  the  knowledge  of  what  the 
company  understood  and  intended,  was  she  not  bound  to  avail  herself  of  those  means  ' 
and  can  she  now  take  advantage  of  her  neglect  to  do  so?  In  affording  this  sort  of 
accommodation  to  the  public,  the  company  are  not  executing  any  duty  imposed  upon 
them  by  law  :  and  they  profess  to  deal  with  all  persons  availing  themselves  of  the 
accommodation  thus  afforded,  only  upon  the  footing  of  their  not  being  held  responsible 
for  goods  deposited  with  them  for  safe  custody,  if  valuable.  It  was  but  reasonable 
that  they  should  make  some  such  condition,  in  order  to  protect  themselves  against 
fraudulent  claims.  If  the  plaintiff  is  to  be  taken  not  to  have  known  of  the  limitation 
of  the  liability,  her  ignorance  was  the  result  of  her  own  laches.  The  company  had 
clone  their  duty  when  they  put  her  in  the  way  of  knowing  it. 

Cur.  adv.  vult. 

ERLE,  C.  J.  The  declaration  in  this  case  was  founded  on  a  bailment  of  goods  to 
be  kept  safely  and  returned  on  demand.  The  first  plea  was  a  traverse  of  the  deposit 
on  those  terms  ;  and  the  fourth  plea  alleged  that  the  deposit  was  made  on  a  condition 
that  no  liability  should  attach  to  the  defendants  if  the  value  of  the  goods  exceeded 
Mil.  The  question  now  is,  whether,  upon  the  facts  stated  below,  there  was  evidence 
on  which  either  of  those  pleas  ought  to  be  found  for  the  defendants.  The  plaintiff, 
altera  journey,  deposited  in  the  cloak-room  at  the  defendants'  station  a  bag  containing 
wearing  apparel  and  also  jewellery  to  the  value  of  301.  She  knew  llial  the  bag  might 
be  deposited  at  that  place,  and  that  it  Mas  on  some  special  [82]  terms  ;  for,  she  paid 
2d.  and  received  a  ticket,  and  presented  the  ticket  when  she  demanded  the  bag, — 
which  are  three  of  the  terms  which  the  defendants  profess  to  impose  ;  the  fourth  being 
their  exemption  from  liability  for  any  package  exceeding  the  value  of  L01.  The 
defendants  had  placed  a  notice  in  large  letters  at  the  cloak-room,  which  all  persons 
resorting  to  it  might  see,  if  they  chose  to  read  it,  and  had  printed  bhe  same  notice  on 

the  ticket  delivered  to  the  plaintiff.  She  Stated  that  she  did  not  see  the  large  notice  ; 
and  no  one  asked  her  whether  she  had  read  the  notice  on  the  back  of  the  ticket. 
When  she  iel  in  lied  lo  I  he  -la  I  ion,  she  den  landed  I  lie  bag  :   but   il    was  not   to  be  Ion  nil. 

On  the  following  day  it  was  returned  to  her  with  all  the  apparel  safe  ;  but  Mime  of 
the  jewellen   «;h  missing.     Il  il   had  been  in  the  bag,  n   mil  i   have  been  stolen.     That, 
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therefore,  became  an  important  question  to  be  tried:  and  the  jury  on  that  found  for 
the  plaintiff'. 

Upon  these  facts,  the  defendants  obtained  a  rule  nisi  to  enter  a  verdict  for  them 
pursuant  to  leave  reserved  at  the  trial,  on  the  first  or  the  fourth  issue,  if  the  facts 
either  shewed  that  the  deposit  was  not  as  stated  in  the  declaration,  or  was  as  stated 
in  the  fourth  plea,  —the  court  being  at  liberty  to  draw  any  inference  which  the  jury 
might  draw.  The  plaintiff,  in  shewing  cause,  has  contended  that  the  deposit  of  the 
bag  with  the  defendants  brought  the  case  within  the  Railway  and  Canal  Traffic  Act 
(17  it  IS  Viet.  c.  31),  s.  7,  regulating  the  terms  on  which  railway  companies  as  common 
carriers  may  make  contracts  in  respect  of  the  receiving,  forwarding,  and  delivering 
traffic  ;  and  that  the  defendants  had  received  the  bag  as  carriers,  and  were  absolutely 
liable  for  the  safe  delivery  of  it,  because  the  proviso  contained  in  that  section  had 
not  been  complied  with.  But  I  am  of  opinion  that  the  defendants  [83]  did  not 
receive  the  bag  in  their  capacity  of  carriers  to  forward,  and  that  the  statute  referred 
to  has  no  application. 

Then,  do  the  facts  shew  either  that  the  defendants  received  the  bag  upon  the 
terms  of  being  bound  absolutely  to  keep  safely,  and  to  deliver  it  on  demand,  or  that 
the  condition  of  exemption  from  liability  on  account  of  the  value  did  not  attach  .' 
My  answer  is  in  the  negative.  The  nature  of  the  accommodation  afforded  for  depositing 
articles  at  the  cloak-room  was  at  the  trial  and  must  be  taken  now  to  be  known,  that 
is,  that  the  articles  are  received  for  a  small  charge,  and  returned  upon  the  production 
of  the  ticket  given  as  a  voucher  at  the  time  of  deposit :  and  I  take  the  facts  to  be, 
that  the  plaintiff  knew  that  the  deposit  was  to  be  made  according  to  some  terms 
imposed  by  the  defendants,  because  she  conformed  to  some  of  them,  not  upon  inquiries 
then  made,  but  as  having  previous  knowledge ;  that  the  defendants  had  used  all 
reasonable  means  to  make  known  to  the  depositors,  and  among  them  to  the  plaintiff, 
the  terms  on  which  they  received  deposits;  and  that  the  plaintiff  knew  there  were 
special  terms,  and  either  knew  what  they  were,  or,  with  the  means  of  knowing  what 
they  were,  chose  to  make  the  deposit  without  ascertaining  them, — either  assenting  to 
them  on  the  assumption  that  they  were  reasonable,  or  being  willing  to  be  bound  by 
them  whatever  they  might  be. 

From  this  finding  it  follows,  I  think,  that  the  plaintiff  does  not  prove  that  the 
deposit  was  made  on  the  terms  of  absolute  liability  stated  in  the  declaration  ;  and 
that  the  defendants  do  prove  that  the  deposit  was  received  on  special  terms,  and, 
among  them,  on  the  terms  of  exemption  from  liability  if  the  value  exceeded  101. 
The  defendants  did  not  receive  the  bag  as  warehousemen,  according  to  the  ordinary 
meaning  of  the  word  ;  the  [84]  rapidity  of  receipt  and  return  is  the  main  purpose  of 
the  bailor.  With  that  in  view,  the  goods  are  taken  in  and  kept  ready  for  return  at 
a  moment  ;  but  there  must  lie  prepayment  of  the  fee,  and  the  return  is  to  be  made 
to  the  bearer  of  the  ticket,  and  not  to  the  owner  of  the  goods  until  the  ticket  has  been 
accounted  for.  All  this  was  known  to  the  plaintiff;  and  these  are  special  terms 
different  from  the  terms  in  the  declaration  ;  and  therefore  the  defendants,  in  my 
judgment,  are  entitled  to  succeed  on  the  first  plea. 

I  also  think  they  are  entitled  to  succeed  upon  the  fourth  plea.  In  the  contract  of 
bailment,  the  bailee  may  impose  whatever  terms  he  chooses,  if  he  gives  notice  to  the 
bailor  that  there  are  special  terms,  and  the  means  of  knowing  what  those  terms  are  : 
and,  if  the  bailor  chooses  to  make  the  bailment,  he  is  bound  by  them.  In  Wyld  v. 
Pickfard,  8  M.  it  W.  443,  which  was  an  action  against  a  carrier  for  non-delivery  of 
goods,  the  defendants  pleaded  a  condition  for  exemption  from  liability,  and  knowledge 
in  the  plaintiff,  but  no  assent :  and,  on  special  demurrer,  that  the  plea  shewed  evidence 
of  contract,  and  not  a  contract,  Parke,  B.,  gives  judgment  for  the  defendant,  saying. 
(p.  458),  that  "if  the  plaintiff  sues  on  a  bailment  to  the  defendants  on  the  special 
terms,  it  must  be  a  bailment  on  the  terms  on  which  alone  the  defendants  (the  bailees) 
have  agreed  to  accept  the  goods."  In  WaVcer  v.  The  York  and  North  Midland  Railway 
Company,  2  Ellis  &  B.  750,  the  action  was  against  carriers  for  not  duly  carrying  fish. 
The  plea  was  that  the  fish  was  received  on  certain  special  terms  set  out  therein.  It 
appeared  that  the  defendants  had  served  a  notice  on  the  plaintiff  of  exemption  from 
liability  in  respect  of  the  carriage  of  fish,  and  that  the  plaintiff  refused  to  receive  the 
notice,  and  threw  it  on  the  ground  :  and  he  claimed  to  impose  on  the  defendants 
a  liability  contrary  to  the  [85]  terms  of  that  notice  which  he  so  dissented  from. 
The  jury  were  directed  that  they  might  find  that  the  plaintiff  had  assented  to  the 
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is  of  the  defendants'  notice,  if  knowing  there  were  special  terms  imposed  by 
tlicin,  he  chose  to  make  the  bailment :  the  jury  thereupon  found  that  he  had 
assented,  and  a  new  trial  was  refused.  These  cases  were  actions  against  carriers, 
where  the  bailment  created  the  contract  sued  upon,  unless  the  evidence  shewed  a 
different  contract.  Here,  there  is  no  carrier's  contract  ;  the  defendants  arc  at  liberty 
to  make  any  contract  they  please:  and  although,  where  the  question  is,  what  were 
the  terms  on  which  the  bailment  was  made,  the  reasonableness  of  the  terms  is  an 
irrelevant  inquiry,  the  parties  1  icing  at  liberty  to  choose  their  own  terms,  I  still  beg 
leave  to  add  that,  considering  the  nature  of  the  accommodation,  the  condition  appears 
to  me  to  lie  most  reasonable.  If  valuable  goods  were  deposited,  where  so  much 
freedom  of  circulation  is  essential,  the  danger  from  dishonesty  would  be  great.  If 
the  action  lay  for  201.  or  .101.  worth  of  jewellery,  it  would  equally  lie  for  any  amount. 
( »n  these  grounds,  I  think,  the  rule  should  be  made  absolute 

WlLLES,  J.  I  am  entirely  of  the  same  opinion;  and  I  think  it  quite  clear  that 
tin.'  plaintiff  went  down  to  trial  not  relying  upon  the  last  ground  argued  on  her  part, 
viz.  that  she  did  not  receive  notice,  or  was  not  aware  of  the  fact  that  the  terms  of 
the  notice  constituted  a  binding  contract  between  her  and  the  company,  but  that,  not- 
withstanding that  she  knew  there  were  special  terms  upon  the  ticket,  she  disregarded 
them,  relying  on  the  statute  17  &  18  Vict.  c.  .31,  as  making  those  terms  inoperative 
so  far  as  she  was  concerned.  That  was,  no  doubt,  the  question  she  went  down  to  try. 
Now,  looking  at  the  act  of  parliament,  it  is  clear  to  my  mind  that,  when  it  talks  of 
the  [86]  receiving,  forwarding  and  delivering  as  matters  in  respect  of  which  contracts 
are  to  be  entered  into,  which  are  to  be  void,  unless  signed,  it  deals  with  the  receipt, 
forwarding,  and  delivery  of  goods  by  carriers,  and  does  not  deal  with  such  accom- 
modation as  that  which  is  in  question  in  this  case.  The  accommodation  given  at 
the  cloak-room  of  a  railway  station  on  persons  arriving  who  do  not  choose  to  carry 
their  sacks  or  their  small  matters  in  their  hands  about  with  them  in  town,  but  prefer 
to  leave  them  in  a  convenient  place  whence  they  may  have  them  when  they  call  for 
them,  is  nut  a  thing  which  is  at  all  essential  to  or  necessarily  connected  with  the 
business  of  a  carrier:  and  I  think  Mr.  Xeedham's  argument  was  not  well  founded, 
when  he  said  that  the  company  arc  bound  to  afford  such  a  convenience  to  persons  who 
use  the  railway.  I  do  not  think,  even  if  it  was  so,  that  the  ease  would  come  within 
the  former  section  of  the  act,  certainly  not  within  the  last  section.  It  is  entirely 
outside  of  the  section.  Then,  if  that  lie  so,  was  the  plaintiff  bound  by  the  terms 
contained  in  the  notice!  I  entirely  concur  with  what  the  Lord  Chief  Justice  lias 
said  as  to  the  plaintiff's  knowledge;  and  I  do  not  mean  to  enlarge  upon  it.  She 
evidently  knew  there  were  terms  on  the  back  of  the  ticket,  and  that  the  ticket  was 
part  of  the  machinery  by  which  she  and  the  company  contracted,  if  they  contracted 
at  all :  and  those  terms  to  any  person  of  ordinary  understanding  would  imply  thai  the 
company  intended  to  annex  conditions  to  the  receipt  of  the  goods.  The  Lord  Chief 
Justice  has  observed  that,  in  providing  for  receipt  and  delivery,  it  was  not  intended 
thai  it  should  lie  an  ordinary  bailment.  The  existence  of  the  terms  on  the  ticket 
shewed  that  the  company  intended  to  annex  a  condition  to  their  receipt  of  the  goods. 
Assuming  thai  the  plaintiff  did  not  read  the  terms  of  the  condition,  it  is  evident  that 
[87]  she  knew  that  they  were1  there,  and  that  she  was  satislied  to  leave  her  goods  ill 
the  hands  of  the  railway  company  upon  those  terms.  The  obvious  result  of  this  is 
that,  either  she  must  be  taken  to  have  assented  to  the  terms,  or,  if  she  did  not  assent, 
she  knew  there  were  terms  which  the  railway  company  intended  to  stipulate  for. 
Ei  t  her  upon  the  former  ground,  therefore,  t  hat  there  was  no  such  contract,  or,  if  there 

was  a  contract^  it  was  a  different  one  from  that  relied  upon  in  the  declaration,  1  am 

prepared   to  agree  with  the   Lord  Chief  Justice  in  giving  judgment   for  the  defendants. 
BVI.KS,  .1.       I    am    of   the   same   opinion.       I    quite  agree  with  all  that   has  1 n  said 

by  my  Lord  and  my  Brother  Willes  as  to  the  application  of  the  Railway  Traffic 

Act.      I  cntcs,  last   night,  I  was  considerably  impressed  In-  Mi'.  Collier's  argument. 

lie     aid  there  Wa8  an  allegation  in  the  plea,  of  contract,  and  1 1 videuee  was  that   this 

lady  had    never    read    the   terms  of   the    ticket  ;  and.  therefore,  although   she  put    the 

notice  into  her  pocket,  she  could  not   be  said  tu  have  assented  to  Buoh  a  contract. 

Now,  suppose,  instead  of  a  notice  limiting  the  liability  of    the    bailees,  this  had  been   a 

notice  to  1 1  ii  it ,  or  a  notice  of  the  dishoi '  of  a  bill,  or  a  notice  of  objection  to  a  vote 

EOT  a  Cl ty  or  borough,— ii    would   be  a  strong   thing   to   say  that  a  man   might   put 

such  a  notice  into  his  pocket,  and  say  he  never  read  it.      No  doubt,  there  i     i 
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distinction  between  such  notices  as  those  and  this  notice.  Those  are  notices  framed 
upon  the  law,  and  recognized  by  the  law  ;  and  the  mode  of  service  pointed  out  by  the 
law.  This  is  a  notice  which  seeks  to  quality  that  obligation  which  without  such  a 
notice  would  arise  between  the  bailor  and  the  bailee.  Now,  where  a  notice  of  this 
kind  is  given,  it  seems  to  me  there  may  be  two  sorts  of  assents.  One  is,  where  the 
terms  are  read  by  the  bailor,  and  then  he  [88]  puts  the  document  into  his  pocket,  and 
so  assents  to  it  expressly.  But  if,  without  leading  it,  he  chooses  to  put  it  into  his 
pocket,  though  he  does  not  know  one  word  it  contains,  it  seems  to  me  that  he  assents 
to  it  implicitly,  whatever  the  terms  may  be,  on  two  conditions.  One  of  those  con- 
ditions is,  that  the  terms  contained  in  the  notice  should  he  reasonable  terms.  I  think 
that  is  essential.  Suppose  such  a  notice  as  this  contained  a  condition  to  the  effect 
that,  whatever  the  nature  or  value  of  the  goods,  if  the  bailor  does  not  claim  them 
within  two  days,  they  shall  belong  absolutely  to  the  railway  company, — no  one  could 
say  that,  if  the  party  put  a  notice  of  this  kind  into  his  pocket,  he  assented  to  such 
a  stipulation  as  that.  I  think  we  may  take  it  in  the  present  case  that  the  terms 
were  reasonable.  I  do  not  think  it  is  enough  that  they  are  printed  ;  they  must  be 
not  only  reasonable  and  intelligible,  but  plain  and  obvious, — plain  and  obvious  both 
in  the  language  and  in  the  writing  or  printing  by  which  they  are  conveyed. 

There  is  a  case  something  like  this,  of  Butler  v.  Heane,  2  Campb.  415.  It  is  true  it 
relates  to  a  common  carrier  ;  and  that  has  already  been  observed  upon  by  my  Lord 
and  my  Brother  Willes.  This  is  not  the  case  of  a  common  carrier,  but  rather  that  of 
a  warehouseman  ;  but  still  the  principle  is  the  same.  That  was  an  action  against  a 
common  carrier  for  the  loss  of  a  trunk.  The  trunk  was  delivered  to  the  carrier  at 
Cheltenham,  and  at  Cheltenham  the  only  mode  taken  to  publish  the  limitation  of  the 
carrier's  liability  was,  by  a  notice  stating  in  large  print  the  many  advantages  belong- 
ing to  the  wagon  of  the  defendant,  and,  in  very  small  characters  at  the  bottom,  that 
the  carrier  would  not  be  answerable  for  goods  above  the  value  of  51.  unless  entered  as 
such  and  paid  for  accordingly.  Lord  Ellenborough  says, — "  This  is  not  enough  to  limit 
the  de-[89]-fendant's  common-law  liability.  We  have  not  sufficient  evidence  of  any 
special  contract.  The  jury  ought  to  believe  that,  at  the  time  when  the  trunk  was 
delivered  at  the  wagon-office  at  Cheltenham,  the  plaintiff  or  his  agent  there  saw,  or 
had  ample  means  of  seeing,  the  terms  on  which  the  defendant  carries  on  his  business. 
How  can  this  be  gathered  from  the  hand-bill  nailed  on  the  door,  which  called  the 
attention  to  everything  that  was  attractive,  and  concealed  what  was  calculated  to 
repel  customers'?"  Now,  that  I  think  is  a  case  founded  upon  sound  reason,  and  that 
shews  that  the  limitation  of  the  liability  must  be  plain  and  obvious.  The  question 
is  whether  there  is  anything  here  unreasonable  ;  and  I  agree  with  what  my  Lord  has 
said  upon  that  subject,  viz.  that  the  stipulations  are  most  reasonable.  Are  they  plainly 
and  obviously  written?  I  could  wish,  I  must  confess,  that  the  printing  had  been  upon 
the  face  rather  than  upon  the  back  of  the  ticket.  But,  as  was  observed  by  Mr.  Jones, 
a  person  can  hardly  put  it  into  his  pocket  or  take  it  out  of  his  pocket  without  seeing 
there  is  something  printed  upon  the  back  of  it.  That  being  so,  and  the  limitation 
being  plainly  expressed,  I  think  there  was  a  plain  and  obvious  notice,  and  an  implicit 
assent,  which  may  constitute  a  contract.  Further,  it  is  to  be  borne  in  mind  that  there 
was  another  notice  printed  in  large  characters  and  stuck  up  in  or  about  the  office. 
Taking  all  these  circumstances  together,  I  think  it  is  a  case  in  which  there  may  be  an 
implicit  contract  to  accept  the  terms  of  the  notice  whatever  they  were.  That  being 
so,  I  agree  with  my  Lord  that,  even  upon  the  pleadings  as  they  stand,  the  defendants 
are  entitled  to  the  judgment  of  the  court. 

Keating,  J.  I  also  am  of  opinion  that  the  defendants  are  entitled  to  the  judg- 
ment of  the  court.  They  seek  [90]  to  discharge  themselves  from  liability,  upon  the 
ground  that  the  parcel  delivered  to  them  to  be  kept  by  them  for  the  plaintiff  exceeded 
the  value  of  101.,  and  that  they  therefore  incurred  no  liability  whatever,  even  although 
the  loss  might  have  been  incurred  though  their  negligence.  It  appears  to  me  that  the 
contract  is  a  stringent  one;  but  I  am  not  at  all  prepared  to  say  it  is  unreasonable.  It 
was  incumbent  upon  the  company  to  shew  that  such  was  the  contract  between  them 
and  the  defendants.  Now,  have  they  proved  that?  I  think  they  have.  The  circum- 
stances which  my  Lord  has  adverted  to  in  his  judgment  do,  I  think,  sufficiently  shew 
that  the  plaintirt  knew  and  assented  to  the  terms  upon  which  the  company  were  willing 
to  contract ;  and  there  is  no  evidence  to  controvert  it.  I  certainly  was  struck  by  the 
statement  that  the  plaintiff  positively  swore  that  she  knew  nothing  about  the  printed 
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condition  at  the  back  of  the  ticket.  That,  however,  burns  out  to  be  a  mistake,  and 
there  was  no  such  evidence  given  with  reference  to  the  ticket  which  was  delivered  to 
her.  Is  their,  then,  anything  to  repel  the  ordinary  presumption  that  would  arise 
from  the  party  knowing  that  there  were  special  terms  connected  with  the  bailment, 
and  receiving  a  ticket  on  which  those  terms  are  printed  in  legible  characters  .'  It  seems 
tome  there  is  not.  I  therefore  think  there  was  evidence  that  the  plaintiff  assented 
to  those  terms  ;  and  upon  that  ground  1  think  the  defendants  arc  entitled  to  the 
judgment  of  the  court. 
Rule  absolute. 


[91]    Bailey  v.  Stephens.    May  -2nd,  1862. 

[S.  C.  -11  I,.  .1.  C.  P.  226;  G  L.  T.  356;  8  Jur.  N.  S.  1063.  Discussed,  Edgar  v. 
English  Fisheries  Commissioners,  1870,  23  L.  T.  738.  Referred  to,  Johnson  v.  IUuius, 
IsT-.',  L.  K.  7  C.  1'.  604  ;  I,.  R.  8  C.  P.  527  ;  Sutherland  v.  Heathcote,  [1891]  3  Ch. 
518;  [1«'Jl>]  l  Ch.  475  ;  Cliesterfield  v.  Harris,  [1908]  2  Ch.  Ill  ;  [1911]  A.  C.  623; 
Atto,  ml  v.  1 1  mi,,,-,  [1913]  2  Ch.  180.]  * 

A  claim  of  a  prescriptive  right  in  the  owners  or  occupiers  of  close  A.  to  enter  close 
B.  (belonging  to  a  third  person),  and  to  cut  down  and  carry  away  and  convert  to 
their  own  use  all  the  trees  and  wood  growing  and  being  thereon,  "as  to  the  said 
close  A.  appertaining"  is  void,  as  being  too  large. 

The  first  count  of  the  declaration  stated  that  the  defendant,  on  the  1st  of  November, 
1861,  and  on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  the  suit,  broke  and  entered  a  certain  close  of  land  of  the  plaintiff  called  Short  Cliffe 
Wood,  inclosed  by  a  hedge-fence,  and  bounded  on  the  north  west  by  other  lands  of 
the  plaintiff,  and  on  the  south  east  by  lands  in  the  occupation  of  one  James  Emery, 
situate  in  the  parish  of  Blagdon,  in  the  county  of  Somerset;  and  that  the  defendant 
then  felled,  cut  down,  prostrated,  and  destroyed  two  trees  of  the  plaintiff  in  the  said 
close  called  Short  Cliffe  Wood  there  then  standing  and  growing,  and  took  and  carried 
away  the  same  and  converted  and  disposed  thereof  to  his  own  use. 

There  was  also  a  count  for  money  lent,  money  paid,  money  had  and  received,  and 
money  found  due  upon  accounts  stated. 

The  defendants  pleaded, — first  (to  the  first  count)  not  guilty, — secondly,  that  the 
said  close  and  trees  were  not  respectively  the  close  and  trees  of  the  plaintiff. 

Third  plea, — that,  at  the  time  of  the  alleged  trespass,  William  York  was  seised 
in  his  demesne  as  of  fee  of  and  in  a  certain  close  called  Bloody  Field,  immediately 
adjoining  the  said  close  of  the  plaintiff,  and  that  the  said  William  York  and  all  those 
whose  estate  he  had,  and  his  and  their  tenants,  had  from  fun*'  whereoj  the  memory  oj 
mini  i  a  urn  lh  mil  to  Ihr  contrary  enjoyed  the  right,  at  their  free  will  and  pleasure,  to 
enter  by  themselves  and  their  servants  upon  a  part  or  strip,  to  wit,  a  lugfall,  of  the 
said  close  of  the  plaintiff,  [92]  adjoining  the  said  close  of  the  said  William  York,  for 
the  purpose  of  cutting  down  and  carrying  away,  and  i"  cut  down  ami  carry  away 
and  convert  to  his  and  their  own  use  the  trees  and  wood  growing  and  being  on  the 
said  strip  or  lugfall,  as  to  the  said  close  of  the  said  William  York  appertaining  :  and 
thai  ih''  -aid  William  York  before  the  alleged  trespass  demised  the  said  Bloody  Field, 
with  its  appurtenances,  to  James  Emery,  for  a  term  of  years  not  yet  expired,  who 
entered  into  possession  of  the  same,  and  was  before  and  at  the  time  of  the  alleged 
trespass    in    possession    thereof   under   the   said    demise   as    tenant   thereof    1"   the    said 

William  York;  and  that  the  said  trees  in  the  declaration  mentioned  were  growing 
and  being  on  the  said  strip  or  lugfall,  and  that  the  alleged  trespass  was  committed  by 
the  defendant  as  the  .servant  and  by  the  authority  ol  the  said  John  Emery,  and  on 
his  behalf,  ou  the  said  strip  or  lugfall,  and  nut  elsewhere  in  the  said  close  of  the 

plaintiff,  in  the  exercise  of  the  said  light,  anil  ua-aiiMT  by  the  said  .lames  Kmeiy 
of  the  said  right. 

Fourth  [ilea,  thai  i  he  said  .James  Emery,  ai  i  lie  i  nee  "i  i  lie  alleged  trespass,  was 
possessed  nf  the  said  land  called   Bloody  Field  immediately  adjoining  the  said  close 

of  the  plaintiff  as  aforesaid,  and  thai  tl icupieis  thereol   t"i    ixly  years  before  this 

suit  enjoyed,  as  of  right,  and  without  interruption,  1  he  right  to  cut  01  at  then  'free 
will  and   pleasure,    by    themselves  and   their  servants,  into  a   part   or  strip,   to   wit,  a 
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lugfall,  of  the  said  close  of  the  plaintiff,  next  adjoining  the  said  land  of  the  said  James 
Emery,  for  the  purpose  of  cutting  down  and  carrying  away,  and  to  cut  down  and 
carry  away  and  convert  to  their  own  use,  the  trees  and  wood  growing  and  being  in 
the  said  strip  or  lugfall,  as  to  the  said  land  of  the  said  James  Emery  appertaining ; 
that  the  said  trees  in  the  declaration  mentioned  were  growing  and  being  on  the  said 
strip  and  lugfall ;  and  [93]  that  the  said  trespass  was  committed  by  the  defendant  as 
the  servant  and  by  the  authority  of  the  said  James  Emery,  and  on  his  behalf,  in  the 
said  strip  or  lugfall,  and  not  elsewhere  in  the  said  close  of  the  plaintiff,  in  the  exercise 
of  the  said  last-named  right,  and  was  a  user  by  the  said  James  Emery  of  the  said 
right. 

Fifth  plea, — that  the  said  James  Emery,  at  the  time  of  the  alleged  trespass,  was 
possessed  of  the  said  land  called  Bloody  Field  immediately  adjoining  the  said  close 
of  the  plaintiff  as  aforesaid,  and  that  the  occupiers  thereof  for  thirty  years  before  this 
suit  enjoyed  as  of  right  and  without  interruption  the  right  to  enter  at  their  free  will 
and  pleasure,  by  themselves  and  their  servants,  into  a  part  or  strip,  to  wit,  a  lugfall, 
of  the  said  close  of  the  plaintiff,  next  adjoining  the  said  land  of  the  said  James  Emery, 
for  the  purpose  of  cutting  down  and  carrying  away,  and  to  cut  down  and  cany  away 
and  convert  to  their  own  use,  the  trees  and  wood  growing  and  being  in  the  said  strip 
or  lugfall,  as  to  the  said  land  called  Bloody  Field  appertaining ;  that  the  said  trees 
in  the  declaration  mentioned  were  growing  and  being  in  the  said  strip  or  lugfall ;  and 
that  the  said  alleged  trespass  was  committed  by  the  defendant  as  the  servant  and  by 
the  authority  of  the  said  James  Emery,  and  on  his  behalf,  in  the  said  strip  or  lugfall, 
and  not  elsewhere  in  the  said  close  of  the  plaintiff,  in  the  exercise  of  the  last-named 
right,  and  as  a  user  by  the  said  James  Emery  of  the  said  right. 

Sixth  plea, — that,  at  the  time  of  the  alleged  trespass,  the  said  'William  York  was 
seised  in  his  demesne  as  of  fee  of  and  in  the  said  close  of  land  called  Bloody  Field, 
immediately  adjoining  the  said  close  of  the  plaintiff  as  aforesaid,  and  long  before  the 
time  of  the  alleged  trespass,  by  a  deed  made  between  the  then  owner  of  the  said 
close  now  of  the  plaintiff,  and  which  said  owner  was  then  seised  thereof  in  fee,  and 
the  then  owner  of  [94]  the  said  land  called  Bloody  Field,  who  was  then  seised  in  fee 
of  the  said  last-named  land,  and  whose  estate  therein  the  said  William  York  at  the 
time  of  the  said  alleged  trespass  had  (but  which  deed  had  been  lost  or  destroyed  by 
accident),  the  said  then  owner  of  the  close  now  of  the  plaintiff  granted  to  the  said  then 
owner  of  the  said  land  called  Bloody  Field,  his  heirs  and  assigns,  the  right  for  him- 
self and  themselves,  and  his  and  their  tenants,  occupiers  of  the  said  laud  for  the  time 
being,  at  their  free  will  and  pleasure,  by  themselves  and  their  servants,  to  enter  upon 
a  certain  strip  of  the  said  close  of  the  plaintiff,  next  adjoining  the  said  close  called 
Bloody  Field,  to  wit,  a  lugfall  of  the  said  close  of  the  plaintiff,  measured  from  the 
boundary  of  the  said  two  closes,  for  the  purpose  of  cutting  down  and  carrying  away, 
and  to  cut  down,  cany  away,  and  convert  to  his  and  their  own  use,  the  trees  and 
wood  growing  and  being  in  the  said  strip  or  lugfall,  as  to  the  said  close  called  Bloody 
Field  appertaining;  that  the  said  James  Emery  was  at  the  time  of  the  alleged  tres- 
pass tenant  to  the  said  William  York  of  the  said  close  called  Bloody  Field,  and  as 
such  tenant,  and  by  virtue  of  the  said  grant,  was  entitled  to  the  right,  at  his  free  will 
and  pleasure,  by  himself  and  his  servants,  of  entering  into  the  said  strip  or  lugfall  for 
the  purpose  aforesaid,  and  of  cutting  down,  carrying  away,  and  converting  to  his  own 
use  the  trees  and  wood  growing  and  being  in  the  said  strip  or  lugfall ;  that  the  said 
trees  in  the  declaration  mentioned  were  growing  and  being  in  the  said  strip  or 
lugfall  ;  and  that  the  said  trespass  was  committed  by  the  defendant  as  the  servant 
and  by  the  authority  of  the  said  James  Emery,  and  on  his  behalf,  in  the  said  strip  or 
lugfall,  and  not  elsewhere  in  the  said  close  of  the  plaintiff,  in  the  exercise  of  the  said 
last-named  right,  and  was  a  user  by  the  said  James  Emery  of  the  said  light. 

[95]  Seventh  plea,  to  the  residue  of  the  declaration,  never  indebted. 

The  plaintiff  demurred  to  the  third,  fourth,  fifth,  and  sixth  pleas,  the  ground  of 
demurrer  stated  in  the  margin  being,  "that  the  plea  shews  no  defence  to  the  action, 
and  claims  too  large  a  right."     Joinder. 

Montague  Smith,  Q.  C.  (with  whom  was  Barstow),  in  support  of  the  demurrer  (a). 
The  claim  is  too  large :  to  be  valid,  it  must  be  connected  with  the  enjoyment  of  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows:  — 
"  1.  That  a  claim   of  right   in  alieno  solo  of  the  kind  in  the  defendant's  plea 


12  C.  B.  (N.  S.)  96.  BAILEY    ('..STEPHENS  1079 

estate,  and  must  be  measured  by  that  enjoyment.  In  Clayton  v.  Corby,  o  Q.  B.  415, 
2  t  tale  &  D.  174,  in  trespass  for  breaking  the  plaintiffs  close  and  digging  and  carrying 
away  clay,  the  defendant  justified  as  owner  of  a  brick-kiln,  and  pleaded  that  all 

occupiers  thereof,  for  thirty  years,  had  enjoyed,  as  of  right,  &c,  a  right  to  dig,  take, 
and  carry  away  from  the  close  so  much  clay  us  was  at  any  time  required  by  him  and 
them  for  making  bricks  at  the  brick-kiln,  in  every  year,  and  at  all  times  of  the  year: 
and  it  was  held  that  the  claim  was  unreasonable  and  bad.  [Byles,  J.  That  depended 
entirely  upon  the  Prescription  Act,  2  &  3  \V.  4,  c.  71  ;  and  the  court  declined  to  take 
any  notice  of  the  word  "grant."  What  you  have  to  shew  [96]  here  is,  that  this 
could  not  he  the  subject  of  a  grant.]  The  1st  section  of  the  Prescription  Act  enacts 
that  "no  claim  which  may  be  lawfully  made  at  the  common  law,  by  custom,  prescrip 
tion,  or  grant,  to  any  right  of  common  or  other  profit  or  benefit  to  he  taken  and 
enjoyed  from  or  upon  any  lands,''  except,  &C.,  "shall,  where  such  right,  profit,  or 
benefit  shall  have  been  actually  taken  and  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of  thirty  years,  be  defeated  or 
destroyed  by  shewing  only  that  such  right,  profit,  or  benefit  was  first  taken  or 
enjoyed  at  any  time  prior  to  such  period  of  thirty  years."  Lord  Denman,  in  giving 
the  judgment  of  the  court  in  ( 'liii/loii  v.  I  'why,  says  :  "  It  is  observable  that,  in  all  cases 
of  a  claim  of  right  in  alieno  solo,  whether  immediately  or  in  any  degree  resembling 
the  present,  such  claim,  in  order  to  be  valid,  must  be  made  with  some  limitation  and 
restriction.  In  the  ordinary  case  of  common  appurtenant,  the  right  cannot  be  claimed 
for  commonable  cattle  without  stint,  and  to  any  number  ;  but  such  right  is  measured 
by  the  capacity  of  the  tenement  in  question  to  maintain  the  cattle  during  the  winter  ; 
levaney  and  couchancy  must  be  averred  and  proved.  Again,  in  the  ease  of  common 
of  estovers,  or  a  liberty  of  taking  wood,  called  in  the  books  housebote,  plough-bote, 
and  hay-bote,  such  liberty  is  not  wholly  vague  and  indeterminate,  lint  confined  to 
some  certain  and  definite  use.  The  like  of  the  common  of  piscary.  The  nature  of 
these  rights  is  thus  compendiously,  but,  we  believe,  accurately  given  by  Mr.  Justice 
Blackstone,  2  Comm.  .35, — 'These  several  species  of  commons  do  all  originally  result 
from  the  same  necessity  as  common  of  pasture,  viz.  for  the  maintenance  and  carrying 
on  of  husbandry  :  common  of  piscary  being  given  for  the  sustenance  of  the  tenant's 
family;  common  of  turbary  and  fire-botc  for  his  fuel;  [97]  and  house-bote,  plough- 
bote,  cart-bote,  and  hedge-bote,  for  repairing  his  house,  his  instruments  of  tillage,  and 
the  necessary  fences  of  his  grounds,' — that  is,  for  a  certain  and  definite  purpose." 
Here,  the  plea  is  altogether  deficient  in  this  requisite.  In  The  Attorney-General  v. 
Mathias,  'J7  Law  J.,  Ch.  761,  it  was  held  thai  a  profit  a  prendre  in  another  man's  soil 
cannot  be  claimed  by  custom,  however  antient,  uniform,  and  clear  the  exercise  of  that 
custom  may  lie;  and  that  a  right  to  carry  away  the  soil  of  another,  without  stint, 
cannot  be  claimed  by  prescription.  Byles,  -I.,  in  delivering  the  opinion  of  the  court, 
there  says :  "A  prescription,  to  be  good,  must  be  both  reasonable  and  certain;  Com. 
Dig.  Proscription  (E.  .3),  (E.  4)  ;  and  this  alleged  prescription  seems  to  me  to  be  neither. 
Thus,  a  claim  of  a  common  without  stint  annexed  to  a  messuage  without  land  is  had  : 
Benson  v.  (.%:iti:i;  .*  T.  If  .3!)li.  Lord  Cuke  says  Co  Litt.  \22  a., — that  you  must 
not  exclude  the  owner  of  the  soil.  And  in  Clayton  v.  t'mhu,  5  (j.  B.  115,  ■>  dale  ,V  I). 
174,  although  a  jury  had  found  a  thirty  years'  exercise  without  interruption,  as  of 
right,  of  a  claim  by  prescription  to  dig  clay  in  the  plaintiffs  land  for  the  defendant's 
brick-kiln,  and  though  the  verdict  could  not  be  assailed,  yet  the  court  of  Queen's 
Bench  gave  judgment  for  the  plaintiff  non  obstante  veredicto,  on  the  ground  that  Buch 
a  prescription  was  radically  vicious,  and  incapable  of  being  sustained,  for  that  it  was 
an  indefinite  claim  to  take  all  the  clay  ;  in  other  words,  to  take  the  whole  close.  That 
case   rests  on    the   soundest    rules   of   law,   and    it    is   an   authority   expressly    in    point, 

shewing  that  the  strongest  evidence  of  user  could  not  support  this  as  a  prescriptive 
claim."     In  Acbroyd  v.  Smith,   10  < '.   B.    164,  in  trespass  quare  clausum  fregit,  the 

mentioned,  should,  in  order  to  be  valid,  be  made  with  some  limitation  or  restriction, 
and  not  in  the  unlimited  and  unrestricted  manner  in  the  pleas  mentioned 

"  '_'.  That  a  grant  of  trees  and  wood  growing  on  laud,  and  of  trees  and  wood 
thereafter  to  grow,  would  lie  had,  therefore  the  pleas  are  bad  : 

"3.  That  the  defendant  in  his  pleas  claim-  more  than  an  incorporeal  right,  to 
which  alone  the  alleged  grants  in  the  pleas  mentioned  entitle  him  ;  and  that  he  claims 
rights  of  too  extensive  a  nature  to  be  valid. 
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defendants  justified  under  a  supposed  right  of  way  conveyed  to  them  by  A.  The 
plea,  after  stating  the  conveyance  to  A.  of  "a  certain  close,  [98]  and  certain  plots, 
pieces,  or  parcels  of  land,  &c,  together  with  all  ways,  &c,  particularly  the  right  and 
privilege  to  and  for  the  owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
having  occasion  to  resort  thereto,  of  passing  and  re-passing,  for  all  purpose*,  in,  over, 
along,  and  through  a  certain  road,"  &c,  alleged  an  assignment  by  A.  to  the  defendants 
of  the  said  lands,  tenements,  hereditaments,  premises,  and  appurtenances"  granted  by 
the  former  deed ;  and  then  averred  that  the  trespasses  complained  of  were  committed 
by  the  defendants,  being  owners  of  the  said  lands,  &c,  and  in  the  possession  and 
occupation  thereof,  in  using  the  right  of  way  for  their  own  ■purposes.  The  plaintiffs, 
after  setting  out  the  deed  upon  oyer,  demurred  specially  to  the  plea,  on  the  grounds 
that  the  defendants  claimed  a  more  extensive  right  than  that  granted  by  the  deed, 
and  that,  if  the  right  as  claimed  was  granted  by  the  deed,  it  was  not  assignable.  In 
delivering  the  judgment  of  the  court  there,  Cresswell,  J.  (p.  Ib7),  says:  "If  the 
light  conferred  by  the  deed  set  out,  was  only  to  use  the  road  in  question  for 
purposes  connected  with  the  occupation  and  enjoyment  of  the  land  conveyed,  it  does 
not  justify  the  act  confessed  by  the  plea.  But,  if  the  grant  was  more  ample,  and 
extended  to  using  the  road  for  purposes  unconnected  with  the  enjoyment  of  the 
land, — and  this,  we  think,  is  the  true  construction  of  it, — it  becomes  necessary  to 
decide  whether  the  assignee  of  the  land  and  appurtenances  would  be  entitled  to 
it.  In  the  case  of  Keppeli  v.  Bailey,  2  Mylne  &  K.  517,  the  subject  of  covenants 
running  with  the  land  was  fully  considered  by  Lord  Chancellor  Brougham  ;  and 
the  leading  cases  on  it  are  collected  in  his  judgment.  He  there  says  (p.  537), — 
'The  covenant  (that  is,  such  as  will  run  with  the  land)  must  be  of  such  a  nature 
as  'to  inhere  in  tin  bind,'  to  use  the  language  of  some  cases;  or  'it  must  concern 
[99]  the  demised  premises,  and  the  mode  of  occupying  them,'  as  it  is  laid  down  in 
others  :  '  it  must  be  quodanimodo  annexed  and  appurtenant  to  them,'  as  one  authority 
has  it;  or,  as  another  says,  'it  must  both  concern  the  thing  demised,  and  tend  to 
support  it,  and  support  the  reversioner's  estate.'  Now,  the  privilege  or  right  in 
question  does  not  inhere  in  the  land,  does  not  concern  the  premises  conveyed  or  the 
mode  of  occupying  them  :  it  is  not  appurtenant  to  them.  A  covenant,  therefore,  that 
such  a  right  should  be  enjoyed,  would  not  run  with  the  land.  Upon  the  same  principle, 
it  appears  to  us  that  such  a  right,  unconnected  with  the  enjoyment  or  occupation  of 
the  land,  cannot  be  annexed  as  an  incident  to  it :  nor  can  a  way  appendant  to  a  house 
or  laud  be  granted  away,  or  made  in  gross  ;  for,  no  one  can  have  such  a  way  but  he 
who  has  the  land  to  which  it  is  appendant :  Bro.  Abr.  Graunt,  pi.  130  (citing,  M.  5  H.  7, 
fo.  7,  pi.  15).  If  a  way  be  granted  in  gross,  it  is  personal  only,  and  cannot  be 
assigned.  So,  common  in  gross  sans  nombre  may  lie  granted,  but  cannot  be  granted 
over:  per  Treby,  C.  J.,  in  Weekly  v.  Wildmmn,  1  Lord  Kaym.  407.  It  is  not  in  the 
power  of  a  vendor  to  create  any  rights  not  connected  with  the  use  or  enjoyment  of 
the  land,  and  annex  them  to  it :  nor  can  the  owner  of  land  render  it  subject  to  a  new- 
species  of  burthen,  so  as  to  bind  it  in  the  hands  of  an  assignee."  That  goes  even 
further  than  is  necessary  for  the  present  purpose.  In  Co.  Litt.  -1  b.,  it  is  said  :  "  A 
man  seised  of  divers  acres  of  wood  grants  to  another  omnes  boscos  suos,  all  his  woods ; 
not  only  the  woods  growing  upon  the  land  passe,  but  the  land  itselfe,  and  by  the  same 
name  shall  be  recovered  in  a  pnecipe  ;  for,  boscus  doth  not  onely  include  the  trees, 
but  the  land  also  whereupon  they  grow.  The  same  law  if  a  man  in  that  case  grant 
omnes  boscos  suos  crescentes,  &c.,  yet  [100]  the  laud  itselfe  shall  passe,  as  it  hath  been 
adjudged."     And  see  Doe  d.  Kinglake  v.  Beoiss,  7  C.  B.  456,  485. 

Prideaux,  contra  (a).  The  pleas  are  based  upon  a  special  agreement  between  the 
former  owners  of  the  respective  closes,  in  derogation  of  the  rights  of  the  owner  of  the 
servient  tenement.  The  policy  of  the  law  is,  to  uphold  such  special  agreements,  unless 
there  is  something  in  them  wThich  is  contrary  to  public  policy  :  and  the  onus  probandi 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"That  the  pleas  demurred  to  shew  a  good  defence  respectively  ;  that  the  rights 
claimed  are  not  too  large,  that  they  may  have  had  a  legal  origin,  that  the3r  may  lawfully 
have  been  the  subject  of  special  grant  and  agreement,  may  lawfully  be  claimed  by 
prescription,  and  are  rights  of  profit  or  benefit  to  be  taken  and  enjoyed  from  land, 
within  the  true  meaning  of  the  statute  2  &  3  W.  4,  c.  71. 
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is  cast  upon  the  party  who  relies  on  an  invalidity  arising  upon  that  ground.  In 
Cruise's  Digest,  vol.  iii.,  title  xxxi.,  Prescription,  eh.  ),  §  1 1,  it  is  said  :  "A  prescription 
by  immemorial  usage  can  in  general  only  lie  for  things  which  may  lie  created  by  giant  : 
for,  the  law  allows  prescriptions  only  to  supply  the  loss  of  a  grant.  Antieut  grants 
must  often  be  lost ;  and  it  would  be  hard  that  no  title  could  be  made  to  things  lying  in 
grant,  but  by  shewing  the  grant  (A).  Upon  immemorial  usage,  therefore,  the  law  will 
presume  a  grant,  and  a  lawful  beginning,  and  allows  such  usage  for  a  good  title  :  but 
still  it  is  only  to  supply  the  loss  of  a  grant  (i  ).  Therefore,  for  such  things  as  can  have 
no  lawful  beginning,  nor  be  created  at  this  day  by  any  manner  of  grant,  or  reservation, 
or  deed,  that  can  lie  supposed,  a  prescription  is  not  good."  In  Dowglas  v.  A'(/(-[101]-</<(/, 
Cro.  Jac.  25G,  to  trespass  for  taking  and  carrying  away  the  plaintiffs  thorns,  the  defen- 
dant justified,  "because  the  place  where,  iVc.  is  an  acre,  and  that  he  is  seised  in  fee  of 
a  messuage  and  three  acres  of  laud  in  Ghippingwarden  aforesaid,  and  that  he  and  all 
whose  estate  it  was,  &c.  have  used  from  time  to  time  to  cut  down  and  take  onnies 
spinas  creseentcs  upon  the  said  place  ;  "  and  the  justification  was  sustained.  [Erie,  C.  J. 
The  claim  was  "to  expend  in  the  said  house,  or  about  the  said  lands,  as  pertaining  to 
the  -  aid  house  and  lands."]  That,  though  a  necessary  allegation  where  the  claim  is  of 
a  right  of  common,  is  not  so  where  the  party  claims  the  entire  right.  If  a  man  may 
prescribe  for  all  the  thorns  growing  upon  a  particular  close,  it  is  difficult  to  see  why  he 
should  not  also  prescribe  for  timber.  In  Stanley  v.  White,  14  East,  332,  to  an  action 
of  trespass  for  cutting  down  and  converting  trees,  which  the  defendant  justified  as 
growing  upon  his  land  and  freehold,  the  plaintiff  replied  that  thelrees  were  his  freehold, 
and  not  the  freehold  of  the  defendant :  and  this  washeld  to  be  proved  by  shewing  that 
they  grew  on  a  certain  woody  belt  fifteen  feet  wide,  which  surrounded  the  plaintiff's 
land,  but  was  undivided  by  any  fences  from  the  several  closes  adjoining,  of  which  it 
formed  part,  belonging  to  different  owners;  and  that  from  time  to  time  the  plaintiff 
and  his  ancestors,  at  their  pleasure,  cut  down  for  their  own  use  the  trees  growing 
within  the  belt,  and  that  the  several  owners  of  the  different  closes  inclosing  the  belt 
never  felled  trees  there,  though  they  felled  them  in  other  parts  of  the  same  closes,  and 
that,  when  they  made  sale  of  their  estates,  the  trees  in  the  belt  were  never  valued  by 
their  agents,  because  they  were  reputed  and  considered  to  belong  to  the  plaintiff  and  his 
ancestors,  in  which  the  several  owners  acquiesced.  Lord  Ellenborough,  in  giving  judg- 
ment, said  :  [102]  "  The  presumption  from  the  evidence  is  that  all  the  land  of  the  belt 
belonged  originally  to  the  same  person,  and  that,  when  he  granted  it  out  to  others,  he 
reserved  the  right  to  the  trees  then  growing  or  thereafter  to  grow  in  the  soil :  and  he 
and  those  claiming  under  him  prove  their  right  by  exercising  acts  of  ownershipin  cutting 
and  taking  away  the  trees  from  time  to  time,  as  occasion  requires,  in  different  parts 
of  the  belt.  It  is  evidence  of  one  reserved  right  in  the  original  grantor,  and  not 
of  different  rights  created  by  different  conveyances.  The  soil  of  the  whole  was 
probably  granted  out  entire  in  the  first  instance,  reserving  the  trees;  and  the 
original  grantee  may  have  afterwards  granted  it  out  in  divided  portions  to  different 
persons.  Whatever  title  is  consistent  with  the  established  course  of  enjoyment 
may  be  proved  by  such  enjoyment  :  and  here  was  evidence  of  a  right  such  as  I  have 
stated,  and  there  is  no  evidence  of  any  adverse  right."  It  was  then  suggested 
that,  though  this  might  be  evidence  for  the  plaintiff  of  his  having  an  interest  in 
the  trees,  it  was  no  evidence  of  a  freehold  in  them,  as  claimed  by  him  in  his 
replication;  that  one  might  have  a  right  to  trees  as  a  profit  a  prendre  in  another's 
soil,  without  having  a  freehold  in  the  trees;  and  thai  it  was  difficult  to  Bay 
how  one  could   have  a   freehold   in   the   trees  growing   in  another's  soil,  and  that  here 

the  plaintiff  did  not  claim  the  soil  itself.  But  Lord  Ellenborough  observed  "that 
the  plaintiff  may  not  have  claimed  the  whole  that  he  was  entitled  to;  and  that  perhaps 

the  light  tn  the  land  itself  might  be  put  in  hazard,  if  the  defendant  could  BUCCeed 
in  shewing  that  the  plaintiff  could  have  no  freehold  interest  in  the  trees  apart 
from    the   soil.     I!nt,   even    if   that    were   bo,    perhaps  a   reservation   of   the    trees 

then  growing  or   thereafter   to  grow   in   the   Boil    might    he   taken    to   reserve  SO  much 

of   the   soil   as    was   necessary   for    the    growth    and   Bustentatii f   the   trees." 

[103]  [Erie,  (.'.  J.  The  claim  there  was  not  like  this,  a  claim  by  the  occupier  of 
adjoining  land  to  go  upon  another  man's  freehold  to  take  trees.]     In  Sir  / 

(b)  Potter  v.  Sir  Senry  North,  I  Ventr.  387. 
(<  j  Gibson  v.  ( lark,  l  Jac.  &  W    I  i9 
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Harrington's  case  (Chalkt  v.  Peter),  8  Co.  Eep.  136  b.,  the  facts  were  these  : — Sir  Robert 
Rich,  Lord  Rich,  was  seised  of  the  forest  or  chace  of  Hatfield  (whereof  the  place 
where,  &e.  was  parcel)  in  fee,  and  by  his  deed  indented,  bearing  date  the  30th  of 
January,  19  Eliz.,  for  good  consideration,  granted  to  Sir  Thomas  Barrington,  Knt., 
and  his  heirs,  omnes  hoscos  arbores  tani  manem'  subboscos  et  spinas  quam  alia  genera 
quorum  cunque  ad  tunc  crescent,  stant'  et  existent',  simul  cum  omnibus  arboribus 
vocat'  timber-trees,  boscis,  subboscis,  et  spinis  quibuscunque,  qu«  ail  aliquod  tempus 
extunc  imposterum  forent'  crescent',  stant',  renovant',  sive  existent'  in  et  super  illis 
partibus  forest*  prsed',  eommuniter  vocat'  Bushend  quarter,  et  quarterium  vocat' 
Takely  quarter  (except  the  land  and  soil  of  the  same  wood),  with  liberty  to  inclose 
them,  and  to  hold  them  inclosed  for  the  preservation  of  the  spring  of  wood,  which 
should  be  for  such  time  as  by  the  laws  and  statutes  of  the  realm  is  appointed  and 
enacted,  and  not  otherwise,  absque  molestatione  seu  interruptione  of  the  said  Lord 
Rich,  his  heirs  or  assigns,  and  to  exclude  the  deer  and  all  other  cattle  out  of  the  wood 
so  inclosed,  and  to  have  the  herbage  and  feeding  thereof,  as  any  owner  of  the  wood 
might  do  bjr  the  laws  and  statutes  of  this  realm,  without  interruption  of  the  said  Lord 
Rich,  his  heirs  or  assigns.  It  was  resolved  "  that  Sir  Francis  Barrington  has  an 
inheritance  as  profit  apprendre  in  alieno  solo,  and  that  the  soil  remains  to  the  Lord 
Rich."  [Byles,  J.  That  was  a  grant  to  Sir  Francis  Barrington  and  his  heirs  in  gross. 
Erie,  C.  J.  It  certainly  is  an  odd  sort  of  estate, — a  fee-simple  in  a  profit  a  prendre  !] 
If  a  right  to  cut  trees  in  another  man's  soil  can  be  granted,  these  pleas  are  sustained. 
[104]  Liford's  case,  1 1  Co.  Rep.  46  b.,  recognizes  this,  that,  according  to  the  terms  of 
the  grant,  you  may  or  may  not  give  a  fee.  Lord  Coke  says  :  "  This  difference  may 
be  collected  out  of  Ive's  case,  is  the  fifth  part  of  my  Reports,  fo.  11.  Vide  14  Hen.  8, 
fo.  1  a.  b.  If  I  by  deed  grant  all  my  trees  within  my  manor  of  G.  to  one  and  his 
heirs,  the  grantee  shall  have  an  inheritance  in  them,  without  any  livery  and  seisin. 
Vide  Sir  Francis  Barrington's  case,  in  the  8th  part  of  my  Reports,  fo.  137.  And  in  a 
praecipe  brought  against  lessee  for  life,  where  the  trees  are  excepted,  you  need  not  in 
such  case  except  the  trees,  because  no  praecipe  lies  of  them,  but  they  shall  be  recovered 
by  him  who  has  right  paramount  by  the  recovery  of  the  land."  A  grant  of  all  saleable 
woods  growing  was  held  not  to  pass  the  soil :  Pincomh  v.  Thomas,  Cro.  .lac.  524.  As 
to  the  other  point, — in  Hoskins  v.  i:<>l>nt<,  2  Wins.  Saund.  323,  in  replevin,  the  defen- 
dants made  cognizance  as  bailiffs  of  the  lords  of  the  manor  of  Blisland,  as  damage 
feasant:  the  plaintiff  pleaded  in  bar  that,  within  the  said  manor  of  Blisland,  there  are, 
and  from  time  whereof,  &c.  were,  divers  customary  tenements  parcel  of  the  said 
manor,  and  demised  and  demisable  by  copy  of  court  roll  of  the  said  manor,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor  ;  and  that,  within  the  said 
manor,  there  is,  and  from  time  whereof,  &c.  there  was,  a  custom  that  all  the  customary 
tenants  of  the  customary  tenements  of  the  said  manor  "  have  had,  and  have  used  and 
been  accustomed  to  have,  the  sole  and  several  pasture  in  the  said  places  in  which,  &e  , 
yearly  and  every  year,  for  the  whole  year,  at  their  will  and  pleasure,  as  belonging  to 
their  said  customary  tenements."  After  verdict  for  the  plaintiff,  it  was  moved  in 
arrest  of  judgment, — First,  that  it  is  not  shewn  what  estate  the  copyholders  men- 
tioned in  the  plea  had  in  their  customary  tene-[105]-ments  to  which  they  claimed  the 
sole  and  several  pasture.  Secondly,  the  custom  is  not  good  to  exclude  the  lord  for 
the  whole  year,  and  cannot  have  a  good  commencement ;  for,  though  the  lord  may 
grant  it  by  deed  to  one  or  more  freeholders,  and  therefore  they  may  prescribe  if  the 
grant  was  before  time  of  memory,  yet  he  cannot  grant  it  to  his  own  customary  tenants, 
on  account  of  the  debility  of  their  estate,  especially  if  they  are  only  estates  for  life  or 
years,  as,  for  anything  that  appears  to  the  contrary,  they  are.  And,  although  it  be 
true  that  by  custom  copyholders  may  have  common  in  their  lord's  soil,  because  it  is  to 
be  intended  that  it  was  with  the  permission  of  the  lord  at  first  for  the  better  improve- 
ment of  their  copyhold  estates,  and  the  lord  might  very  well  spare  such  common,  because 
he  had  enough  besides  for  his  own  cattle,  and  by  such  constant  usage  it  has  at  last 
arisen  into  a  custom ;  yet  there  was  not  the  same  reason  here,  because  no 
usage  with  the  permission  of  the  lord  at  first  can  wholly  exclude  the  lord  himself 
nolens  volens,  and  vest  all  the  interest  in  the  copyholders,  who  at  first  were  bare 
tenants  at  will  to  the  lord.  Thirdly,  that  it  is  not  alleged  that  the  copyholders 
have  the  sole  pasture  for  their  cattle  levant  and  couckant  on  their  tenements,  for 
otherwise  they  cannot  appropriate  it  to  their  tenements:  and  he  cited  Noy's  Kep. 
145,  Jefferys  and  Boyd's  case,  where  one   prescribed  for  common  appurtenant   to  land, 


12  C.  B.  (N.  S.)  106.  BAILEY    ('.STEPHEN'S  1083 

.uid  did  not  say  for  cattle  levant  and  couchant,  and  therefore  it  was  held  ill. 
Saunders,  for  the  plaintiff,  as  to  the  first  exception,  answered  that  it  was  not 
material  to  shew  what  estate  the  copyholders  have  in  their  several  customary 
tenements;  because,  be  their  several  estates  either  in  fee,  or  for  life,  or  years,  yet 
the  custom  hath  annexed   this  sole    pasture  as  a  profit   a  prendre  or  perquisite  i" 

their  estates  for  the  time  [106]  being  ;  and  they  claim  it  by  the  custom  of  the  ma , 

and  not  by  prescription,  for,  they  cannot  prescribe  at  all  against  their  own  lord,  nor 
against  any  other  but  only  in  the  name  of  their  lord  ■  but  it  is  otherwise  with  reaped 
to  any  tenants  of  freehold  estates  at  the  common  law,  for,  if  they  claim  any  such  benefit, 
they  must  shew  their  estates,  and  prescribe  in  the  name  of  the  tenant  in  fee  by 
a  que  estate:  but  here  the  tenants  by  copy  claim  only  by  the  custom,  and,  for 
the  reason  before  mentioned,  it  is  not  necessary  for  them  to  shew  their  estates  in 
certain.  And,  as  to  the  second  exception,  he  said  that  the  custom  was  good,  and 
might  have  had  a  reasonable  beginning :  and  that  it  was  good  he  cited  the  case  of 
Pitt  v.  Chick,  Ilutton,  45,  where  it  is  adjudged  that  one  may  prescribe  for  the  sole 
feeding,  because  it  might  have  commenced  by  grant ;  and  then,  if  it  may  be  pleaded 
by  prescription  in  this  case,  it  may  be  good  by  custom;  and  such  custom  might 
commence  at  first  by  the  voluntary  agreement  of  the  lord  with  his  copyhold  tenants 
that  they  should  have  the  sole  pasture,  to  induce  them  to  hold  their  customary 
estates,  which  then  were  only  bare  estates  at  will,  and  to  bestow  their  pains  and 
labour  in  improvement,  as  well  for  the  benefit  of  the  lord  himself,  as  for  their  own 
proper  advantage ;  and  so  a  continued  usage  has  now  made  a  custom,  for  the  same 
reason  that  it  has  now  fixed  the  estates  of  copyholders  and  made  them  permanent, 
and  enabled  the  copyhold  tenants  to  maintain  an  actiop  against  the  lord,  if  he 
puts  them  out  of  their  copyhold  tenements  against  the  custom,  though  their  estates 
originally  were  merely  at  the  will  of  the  lord.  As  to  the  third  exception,  he 
answered  that  true  it  is  that  a  man  who  claims  only  common  appurtenant  to  his 
land  ought  to  say  for  his  cattle  levant  ami  couchant,  or  otherwise  his  prescription 
is  not  good:  because  in  that  case  he  claims  but  part  of  the  herbage,  and  the 
[107]  rest  the  lord  is  to  have,  and  therefore  the  commoner  ought  to  say  for  his  cattle 
I,  run/  ami  couchant,  for  that  is  the  standard  or  meteward  of  the  profit  he  is  to  have  ; 
that  is  to  say,  glass  for  all  his  cattle  levant  ami  couchant  on  his  land,  and  no  others  : 
and  therefore,  if  he  puts  in  any  cattle  which  are  not  levant  and  couchant,  he  does  a 
wrong  to  the  lord,  and  shall  be  punished  as  a  trespasser  for  them.  But  it  is  other- 
wise here,  for  the  copyholders  here  claim  all  the  herbage,  and  wholly  exclude  the  lord  ; 
therefore  it  is  not  material  whether  all  the  grass  is  depastured  by  cattle  levant  and 
couchant,  or  any  others,  for  there  is  no  more  mischief  or  wrong  to  the  lord  in  one 
case  than  in  the  other.  And  the  court  overruled  all  these  exceptions,  for  tin1  reasons 
of  Saunders  ;  so  that  the  plea  in  liar  was  upheld.  If  is  submitted,  therefore,  that  if 
is  established  by  the  authorities  above  cited, — first,  that  the  right  here  claimed  is  not 
unreasonable  in  point  of  law  ;  and,  secondly,  that  it  may  pass  by  a  grant.  [Erie,  C.  J. 
Pitt  v.  ( 'hick  is  the  case  of  a  grant  to  l'itt  and  his  heirs  in  gross  :  that  case,  therefore, 
falls  within  Sir  Francis  Barrington's  case.]  In  Day  v.  Spooner,  I  Rol.  Abr.  fn:.',  pi.  '■>, 
Cro.  Car.  1-1-.  Sir  \V.  Jones,  -'f7."i,  it  was  held  that,  if  A.  and  all  those  whose  estate 
he  has  in  the  manor  of  1).,  have  had  from  time  immemorial  a  fold-course,  that  is, 
common  of  pasture  for  any  number  of  sheep  not  exceeding  300  in  a  certain  field,  as 
appurtenant  to  the  manor,  he  may  grant  over  to  another  this  fold  course,  ami  so  make 
it  in  gross  ;  because  the  common  is  for  a  certain  Dumber,  anil  by  the  prescription  the 
sheep  are  not  to  be  levant  and  couchant  on  the  manor,  lint  it  is  a  common  torso 
many  sheep  appurtenant  to  the  manor,  which  may  lie  severed  from  the  manor,  as  well 
as  an  advowson,  without  any  prejudice  to  the  owner  of  the  land  where  the  common 
is  to  be  taken.  [Erie,  0.  J.  It  does  not  follow  that  he  may  [108]  grant  it  to  the 
occupier  of  Black  Acre.]  The  ease  of  Hoskms  v.  Robins,  is  recognized  in  Jones  \. 
Richard,  5  Ad.  &  E.  413,  1  Nev.  &  P.  177,  6  Ad.  &  E.  530.  One  may  very  well 
imagine  a  good  reason  for  such  a  grant  as  this, — the  owner  of  the  dominant  tenement 
may  ha\e  Leen  entitled  to  house  bote,  plough-bote,  or  hedge  1  Mite  over  the  whole  of 
the  laud. 

Smith,  in  reply,  was  stopped  by  the  court. 

EULIC,  C.J.  We  are  much  obliged  tO  Mr.  I'rideatlv  lor  the  assistance  he  has 
afforded  us  ;  but,  after  giving  the  best  attention  I  could  to  his  alile  argument,  I  coiiie 
to  the  conclusion   that  the  pleas  arc   had,  and    therefore   that   our  judgment  must  he 
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for  the  plaintiff.  The  pleas  set  up  a  right  in  the  occupiers  of  the  close  of  the  defen- 
dant to  go  upon  the  close  of  the  plaintiff  and  to  take  all  the  wood  that  shall  be 
growing  there.  It  is  a  claim,  therefore,  of  a  right  appurtenant  to  the  land  of  the 
defendant,  to  take  all  the  protits  of  the  land  of  the  plaintiff,  wholly  unconnected  with 
the  defendant's  land  ;  and  to  take  that  as  passing  with  the  estate  of  the  defendant. 
Now,  all  the  diligence  and  all  the  learning  that  Mr.  Prideaux  has  brought  to  bear 
upon  the  matter  have  failed  to  enable  him  to  produce  any  authority  for  such  a  right 
as  that  which  the  defendant  here  claims.  The  case  of  Dowglas  v.  Kendal,  Cro.  Jac. 
256,  was  a  prescription  for  the  owner  of  an  estate  to  take,  as  appurtenant  to  that 
estate,  all  the  thorns  that  should  grow  upon  the  land  of  the  plaintiff,  to  be  used  at 
the  house  and  in  the  tenement  of  the  defendant ;  and  it  falls  within  a  class  of  eases 
perfectly  well  known  to  the  law,  that  the  owner  of  an  estate  may  claim,  as  appur- 
tenant to  that  estate,  a  profit  to  be  taken  in  the  land  of  another,  to  be  used  upon  the 
land  of  the  party  claiming  the  profit.  But  that  does  not  bear  upon  the  [109]  present 
case,  because  this  is  a  claim  by  the  owners  or  occupiers  of  the  defendant's  close  to 
cut  down  the  trees  on  the  plaintiff's  land,  and  to  sell  and  dispose  of  them  at  pleasure, 
wholly  irrespective  of  the  land  of  the  defendant  Mr.  Prideaux  has  further  cited 
the  case  of  Sir  Francis  Barrington,  8  Co.  Rep.  136,  Liford's  rase,  1 1  Co.  Rep.  46  b.,  and 
several  other  cases,  which  shew  that  the  owner  of  land  may  giant  to  a  man  and  his 
heirs  the  right  to  take,  for  instance,  all  the  wood  or  all  the  grass  that  shall  grow 
upon  the  land  of  the  grantor.  That  would  be  what  we  call  a  grant  in  gross  passing 
to  him  and  his  heirs;  and  it  may  be  construed  to  mean  all  the  land  or  all  the  pasture, 
that  is,  the  surface  of  the  land  :  or  it  may  lie  construed  to  be  a  profit  a  prendre — a 
profit  taken  out  of  the  land,  and  lying  in  grant.  All  the  cases  to  which  our  attention 
was  drawn  as  supporting  the  defendant's  argument  have  been  cases  where  the  grant 
is  in  gross,  to  a  man  and  his  heirs,  and  not  to  a  man  and  all  who  may  thereafter 
occupy  a  certain  close.  That  class  of  cases,  therefore,  can  have  no  bearing  on  this. 
The  case  of  Hoskins  v.  liobins,  2  Wins.  Saund.  323,  has  been  much  pressed.  There, 
there  was  a  prescription  very  nearly  to  the  effect  of  that  claimed  here  :  but  I  think 
the  distinction  which  I  pointed  out  in  the  course  of  the  argument  was  one  that  is 
fully  justified  by  our  law  ;  it  was  a  claim  to  have  the  pasture  by  one  of  the  customary 
tenants  of  a  manor  against  the  lord  of  the  manor.  There  are  many  rights  well  known 
in  manors,  and  capable  of  being  supported,  which  arise  entirely  out  of  and  are 
dependent  upon  the  peculiar  relation  between  the  lord  arid  the  copyholder:  but  the 
analogy  cannot  be  borne  out  between  those  eases  aud  a  case  like  this.  All  cases  of 
giants  are  supposed  to  pass  between  the  tenant  in  fee-simple  of  the  servient  tenement 
and  the  tenant  in  [110]  fee-simple  of  the  dominant  tenement,  wholly  irrespective  of 
the  rights  of  any  other.  The  case  of  Stunlii/  v.  JVTdte,  14  East,  332,  and  other  cases 
stand  upon  the  reservation  of  a  right, — the  reservation  of  a  right  (construed  to  be  a 
reservation  of  the  land  itself)  in  the  trees.  It  is  a  claim  of  the  land,  not  a  claim,  as 
this  is  prescribed,  of  a  right  as  appurtenant  to  the  estate,  and  yet  wholly  unconnected 
with  the  estate  ;  a  right  to  take  all  the  growth  of  a  certain  kind  upon  the  land  I 
cannot  find  any  authority  for  such  a  claim.  The  case  of  Ackroyd  v.  Smith,  10  C.  B. 
164,  cited  for  the  plaintiff,  is  strong  to  shew  that  the  owner  of  the  dominant  tenement 
cannot  claim,  as  appurtenant  to  that  tenement,  a  profit  wholly  unconnected  with  the 
enjoyment  of  the  right  of  property  in  the  dominant  tenement.  I  therefore  think 
the  claim  set  up  upon  the  present  occasion  is  not  supported  by  any  authority,  and 
that  our  judgment  must  be  against  the  defendant. 

YVilles,  J.  I  am  of  the  same  opinion.  With  reference  to  the  first  plea,  which 
sets  up  a  prescriptive  right,  it  amounts  to  this,  that,  before  the  time  of  legal  memory, 
some  one  made  a  grant  to  some  one  else,  whereby  the  occupiers  of  the  defendant's 
close  for  the  time  being,  ad  infinitum,  were  to  be  entitled  to  cut  all  the  trees  growing 
in  the  close  of  which  the  plaintiff  was  in  possession  at  the  time  the  trespass  was 
committed.  The  simple  answer  to  that,  is  that  it  is  not  an  incident  which  can  be 
annexed  by  law  to  the  ownership,  much  less  to  the  occupation  of  the  land.  I  wish 
to  guard  myself  against  being  supposed  to  deny  that  there  maybe  a  grant  by  A.  to  B. 
of  the  right  to  enter  and  cut  trees  in  a  given  close,  analogous  to  that  which  one  has 
seen  in  mining  setts,  of  the  right  to  enter  and  to  work  mines  within  a  given  area,  and 
to  take  away  the  minerals  there  found, — a  graut  of  a  right  to  work  and  [111]  take 
minerals,  unaccompanied  by  a  grant  of  the  mines  themselves.  I  also  wish  to  guard 
myself  against  being  supposed  to  say  that  the  interest  iu  either  of  those  grants  cannot 
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be  assigned  over,  so  that  the  assignee  could  not  exercise  it  against  the  original  grantor. 
It  is  unnecessary  to  express  any  opinion  upon  that.  But,  for  all  these  positions,  when 
it  may  become  necessary  to  decide  them,  it  may  be  well  to  refer  to  the  case  of  Muskett 

v.  II ill,  5  X  C.  694,  7  Scott,  855,  where  it  was  held  that  a  licence  to  search  for  and 
raise  minerals  and  also  to  cany  them  away  and  convert  them  to  the  licencee's  own 
use,  passes  an  interest  which  is  capable  of  being  assigned.  In  the  judgment  in  that 
very  important  ease,  which  appears  to  have  received  great  consideration,  a  passage  is 
cited  from  Vaughan's  Reports  (Tinnitus  v.  Sorrel,  Vaughan,  351),  where  it  is  said  "A 
dispensation  or  licence  properly  passeth  no  interest,  nor  alters  or  transfers  property 
in  anything,  but  only  makes  an  action  lawful  which  without  it  had  been  unlawful; 
as,  a  licence  to  go  beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
— are  only  actions  which,  without  licence,  had  been  unlawful.  But  a  licence  to  hunt 
in  a  man's  park,  and  carry  away  the  deer  killed  to  his  own  use  ;  to  cut  down  a  tree 
in  a  man's  ground,  and  to  carry  it  away  the  next  day  after  to  his  own  use  ;  are  lia  nces 
as  to  the  acts  of  hunting  and  cutting  down,  but,  as  to  the  carrying  away  the  deer 
killed  and  tree  cut  down,  they  are  grants."  And,  that  such  a  grant  to  a  man  and  his 
assigns  carries  an  interest  which  is  assignable,  appears  from  the  cases  which  are  referred 
to  in  that  judgment.  But,  assuming  such  grants  have  been  made,  I  apprehend  it  is 
clear  they  can  only  lie  made  in  gross.  The}' convey  an  interest  to  the  grantees,  which 
grantees,  if  they  wish  to  convey,  must  convey  by  the  ordinary  conveyances  known 
to  the  law  :  and  it  is  not  because  the  [112]  grantee  may  happen  to  be  the  owner  of 
the  close  at  the  time  at  which  the  grant  is  made  to  him,  that  such  a  conveyance  may 
be  dispensed  with  in  favour  of  the  person  who  may  from  time  to  time  thereafter 
become  the  owner  of  the  freehold  of  the  close,  or  take  the  licence  of  the  owner  of  the 
freehold  in  the  close.  And  the  reason  is  a  simple  one,  and  it  will  be  found  in  that 
class  of  cases  now  not  often  referred  to,  because  the  law  depends  principally  upon  the 
statute  of  Henry  the  Eighth.  I  mean  the  case  of  a  conveyance  by  which  a  certain 
incident  is  granted  which,  though  beneficial  to  the  grantee  of  the  land  so  long  as  he 
remains  the  owner  of  it,  and  beneficial  in  respect  of  his  ownership  of  the  land,  can  be 
of  no  benefit  to  any  other  person.  And  the  authorities  are  to  this  effect  that,  at 
common  law,  a  benefit  of  that  description  went  into  whosoever  hands  the  land  might 
pass.  The  exception  was  the  case  of  landlord  and  tenant,  where  the  benefit  runs, 
but,  in  the  case  of  the  freehold  interest,  the  benefit  only  runs  and  the  burden  does 
not,  a  distinction  which  has  been  overlooked  at  least  on  one  occasion.  But,  in  order 
to  enable  the  assignee  of  the  land  to  take  advantage  of  such  a  benefit,  it  must  be  a 
benefit  falling  within  the  definition  I  have  given, — a  definition  frequently  given  with 
reference  to  the  question  whether  a  covenant  runs  with  a  reservation  in  cases  arising 
under  the  statute  of  Henry  the  Eighth,  whether' it  was  beneficial  to  the  land  and 
beneficial  in  respect  of  the  ownership  of  the  land,  and  not  beneficial  to  any  other 
person.  Probably  a  further  limit  may  be  put,  namely,  whether  the  incident  was  an 
incident  of  the  ordinary  and  usual  kind.  With  these  limits,  there  is  no  doubt  the 
benefit  granted  to  the  owner  in  fee  of  the  land  might  pass  to  the  owner  in  fee  who 
succeeds  him,  either  by  inheritance  or  by  grant.  The  occupier  might  well  plead  by 
way  of  prescription  such  a  light,  because  it  [113]  might  have  been  acquired  by  grant  ; 
but,  in  respect  of  a  matter  that  docs  not  fall  within  that  description,  it  is  perfectly 
clear  it  cannot  lie  made  appurtenant .  ;  and,  if  it  cannot  be  made  appurtenant,  you 
cannot  of  course  prescribe  a  claim  in  respect  of  it,  but  must  claim  by  shewing  there 
has  been  a  conveyance  of  the  light.  This  plea  does  not  shew  any  Conveyance  oi  the 
right  to  him,  but  simply  shews  thai  the  ti  nanl  or  occupier  has  the  surface  of  the  land 
to  which  it  is  alleged  to  be  annexed.  The  law  on  this  subject  is  adverted  to,  I  obsen  e, 
in  the  3rd  edition  of  (laic  on  Basements,  in  the  notes  in  pp.  10-13;  and  also  in  the 
case  of  Welcome  v.  Upton,  6  M.  A-  W  536,  where  the  question  arose  whether  the 
Prescription  Act  docs  or  does   not    apply  to  a  case  of  easement  in  gross.      There  is  no 

doubt  an  easement  in  gross  could  not  be  claimed  by  an  occupier  under  the  Prescription 

Act,  because  under  the  Prescription  Act,  as  has  been  pointed  0U<  already,  the  claim 
is  by  custom,  prescription,  or  grant  :  and  there  is  no  doubt  that  a  right  could  not  be 
acquired  under  that  act,  by  twenty,  thirty,  or  sixty  years'  enjoyment,  according  as 
it  might  be,  whether  an  easement  or  a  profit  a  prendre,  except  it  was  capable  of  being 
annexed  to  land  within  the  rule  I  have  mentioned.      But   the  question   has  arisen 

whether  it   is  mil   possible  to  plead    a    right   in  grOSB  in  the  manner  pointed    out    by  the 

subsequent     section,  not    a   section   giving   the    right,  but  a  seel  ion  giving   the  mode  of 
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pleading.  It  is  perfectly  clear  to  my  mind,  that  it  cannot  be  so  pleaded  without 
shewing  something  more  than  that  the  person  is  in  possession  as  occupier  ;  it  must  be 
shewn  that  he  is  heir  or  assignee  of  the  person  to  whom  the  light  in  gross  has  been 
granted.  The  mere  fact  of  his  being  in  possession  does  not  shew  that.  Therefore, 
notwithstanding  the  learned  discussions  that  have  taken  place  as  to  whether  the  right 
of  an  easement  in  gross  may  [114]  be  pleaded  in  the  form  given  under  the  Prescription 
Act,  it  is  quite  clear  to  my  mind  that  nothing  has  passed  affecting  the  right  of  prescription, 
and  the  fourth  and  fifth  pleas  are  invalid.  With  respect  to  the  sixth  plea,  that 
falls  under  the  same  principle  as  the  third.  It  speaks  of  an  express  grant,  and  the 
third  plea  speaks  of  prescription.  The  result  is  that  an  absurdity  and  an  anomaly 
in  the  law  is  excluded  Ivy  this  judgment.  Can  any  one  conceive  anything  more  absurd 
than  that  B.  should  purchase  from  A.  in  1 800  the  right  to  all  the  trees  in  Black  Acre, 
and  that  there  should  have  been  put  into  the  conveyance  these  words,  for  the  sake  of 
caution,  "  heirs,  assigns,  and  occupiers  or  tenants  of  A.,"  then  in  the  year  1862,  A.  should 
let  his  close  of  White  Acre  to  a  tenant  from  year  to  year,  and  that  tenant  should  be 
allowed  to  grant  to  his  successor  any  title  to  cut  down  the  trees  which  had  been 
purchased  by  B.  of  his  ancestors  by  a  distinct  conveyance  of  which  he  might  have  had 
no  notice  whatsoever  ?     I  think  all  the  pleas  are  bad. 

Byles,  J.  I  am  of  the  .same  opinion.  Mr.  Prideaux's  best  plea,  as  it  seems  to  me, 
is  a  plea  of  a  lost  grant ;  and  that  may  be  considered  in  this  stage  of  the  discussion  as 
an  existing  grant;  and  the  effect  of  it  is,  that  at  some  distant  period  the  owner  of  the 
servient  tenement  granted  to  the  owner  of  the  adjoining  dominant  tenement,  and  to 
his  heirs  and  assigns,  the  right  to  cut  down  all  the  trees  and  wood  of  every  description, 
for  any  purpose,  to  be  used  where  he  pleased ;  and  I  think  the  authorities  adduced  by 
Mr.  Prideaux  clearly  bring  him  half  way  towards  the  goal.  They  shew  that  this  is 
a  profit  a  prendre,  in  which  a  man  may  have  an  inheritable  estate  :  and  my  Lord  Chief 
Justice  pointed  out  in  a  very  early  stage  of  the  argument  what  was  the  real  difficulty. 
This  may  go  to  a  man's  heirs:  but,  how  [115]  can  it  go  to  his  assigns?  It  is  in  no 
way  connected  with  the  enjoyment  of  the  dominant  tenement.  There  is  really  no 
more  connection  here,  than  if  the  owner  of  an  estate  in  Northumberland  were  to  grant 
a  right  of  way  to  the  owner  of  another  estate  in  Kent;  because,  as  has  been  stated 
(see  the  case  of  Ackroyd  v.  Smith),  an  incident  of  this  nature  cannot,  even  by  express 
words  in  an  existing  deed,  be  connected  with  the  estate  by  the  mere  act  of  the  parties. 
It  must,  in  addition  to  that,  have  some  natural  connection  with  the  estate,  as  being 
for  its  benefit,  or,  as  has  been  expressed,  it  must  inhere  in  the  estate.  Therefore, 
if  an  express  grant  to  this  effect  had  been  produced  between  the  grantee  and 
grantor,  and  going  as  between  the  heirs  of  the  grantee  and  grantor,  it  cannot  run  with 
the  estate.  Lord  Brougham  observed,  as  quoted  in  that  case,  that  no  new  incident 
can  lie  connected  with  the  estate.  I  own  it  seems  to  me  there  is  a  further  objection 
to  the  plea  of  prescription,  and  also  to  the  thirty  years  plea  and  the  sixty  years  plea  ; 
and  I  agree  with  my  Brother  Willes,  and  I  adopt  his  expression  to  the  full  extent, 
that  such  a  claim  of  prescription  as  this  is  very  absurd.  That  being  so,  it  is  unreason- 
able ;  and  it  is  laid  down  that  prescriptions  must  be  reasonable.  It  is  not  enough  to 
say  it  is  possible  to  be  granted.  Even  if  this  could  by  law  be  granted,  I  think  it  falls 
within  the  objection  to  a  prescription,  that  it  is  unreasonable,  and  not  only  ought  not 
to  be  inferred  by  a  jury,  but  cannot  be  inferred  in  point  of  law,  when  such  a  right  is 
claimed.  I  think,  for  these  reasons,  and  I  have  no  doubt  whatever  that  Mr.  Prideaux 
has  laid  before  us  all  the  eases  upon  the  subject,  that  all  the  four  pleas  are  bad,  and 
the  first  three  worse  than  the  last. 

Keating,  J.  All  the  pleas  demurred  to  in  this  case  [116]  speak  of  a  claim  to 
exercise  upon  the  land  of  another  a  right  having  no  reference  to  the  occupation  of  the 
land  to  which  the  right  so  sought  to  be  exercised  is  alleged  to  be  attached.  That 
seems  to  be,  in  a  legal  point  of  view,  very  like  a  contradiction  in  terms,  and  not 
supported  by  any  authority;  and  therefore  I  think  the  pleas  are  bad. 

Judgment  for  the  plaintiff. 

Prideaux  prayed  leave  to  amend  by  limiting  the  claim  to  trees,  &c,  to  be  used  on 
the  close  in  the  occupation  of  the  defendant. 

Erle,  C.  J.  Upon  payment  of  costs,  the  amendment  may  be  made  within  eight 
days,  otherwise  judgment. 
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Sleap  v.  Newman.     April  -28th,  1862. 

[S.  C.  6  L.  T.  386.] 

Although,  in  respect  of  rent,  the  personal  liability  of  an  executor  of  a  lessee  for  yens 
does  not  exceed  the  value  of  the  demised  premises,  this  qualification  does  not 
extend  to  a  covenant  for  repairs. — Pica  by  an  executor,  that  the  demised  premises 
had  yielded  no  profit  beyond  what  he  had  paid  over  to  the  lessor,  that  the  premises 
came  to  him  only  as  executor,  and  that  he  offered  to  surrender  them  before  the 
breaches  occurred, — Held  (on  the  authority  of  Tremeere  v.  Morrison,,  1  N.  C.  89, 
4  M.  &  Scott,  603),  bad  on  demurrer. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  2nd  of  May,  1848,  by  an 
indenture  then  made  between  the  plaintiff  of  the  one  part,  and  William  Xewman  of 
the  other  part,  the  plaintiff  let  to  the  said  William  Newman  certain  messuages  and 
tenements,  with  the  appurtenances,  To  hold  from  the  29th  of  September  then  last 
for  twenty  one  years ;  and  the  said  William  Newman  did  thereby,  for  himself,  his 
executors,  administrators,  and  assigns,  covenant  with  the  plaintiff  that  he  the  said 
William  Newman,  his  executors,  adminis-[117]-trators,  and  assigns,  should  and  would 
at  all  times  thereafter  during  the  said  term,  when  and  so  often  as  need  should  be,  at 
his  and  their  proper  costs  and  charges,  well  and  sufficiently  paint,  whitewash,  empty, 
cleanse,  repair,  support,  and  maintain  in  good  and  substantial  repair,  and  keep  the 
said  messuages  or  tenements  and  other  the  premises  thereby  demised,  and  also  once 
in  every  fourth  year  during  the  said  term  paint  the  external  wood  and  ironwork  of 
the  said  messuages  or  tenements  thereby  demised  twice  with  good  oil  colour,  and  the 
inside  thereof  once  in  every  seven  years  of  the  said  term  :  that,  by  virtue  of  the  said 
demise,  the  said  William  Newman  afterwards  entered  into  the  said  demised  premises 
and  became,  and  was  possessed  thereof  for  the  said  term  so  to  him  thereof  granted  as 
aforesaid  ;  and  that  afterwards  all  the  estate  and  interest  of  the  said  William  Newman 
of  and  in  the  said  demised  premises,  by  assignment  thereof  duly  made,  came  to  and 
vested  in  the  defendant  ;  whereupon  the  defendant  then  entered  into  and  upon  the 
said  demised  premises,  and  became  and  was  possessed  thereof  for  the  residue  of  the 
said  term,  and  continued  so  possessed  thereof  from  thence  hitherto :  Breach,  that  the 
defendant  did  not,  after  she  became  assignee  as  aforesaid,  well  or  sufficiently  paint, 
whitewash,  empty,  cleanse,  repair,  support,  or  maintain  or  keep  in  good  and  substantial 
repair  the  said  demised  premises,  but  therein  made  default;  nor  did  she  once  in  every 
fourth  year  of  the  said  term  which  elapsed  after  she  became  assignee  as  aforesaid  paint 
the  external  wood  or  ironwork  of  the  said  messuages  or  tenements  thereby  demised 
with  good  oil  colour,  or  the  inside  thereof  once  in  every  seven  years  of  the  said  berm 
which  elapsed  after  she  became  assignee  as  aforesaid,  but  therein  made  default;  anil 
the  said  demised  premises  were  ami  are  by  the  neglect,  default,  and  [118]  misuser  of 
the  defendant  after  she  became  assignee  as  aforesaid,  out  of  repair,  and  in  a  much 
worse  condition  than  the  same  ought  to  have  been  and  to  be  according  to  the  said 
covenant  :  ( 'laini,  2001. 

Plea, — except  as  t"  551.  8s.  5d.,  parcel  of  the  damages,     that,  except  as  to  the 

said  parcel,  the  defendant  ought  not   to  be  charged  with  the  said  breaches  otherwise 

than  as  executrix  of  the  last  will  and  testament  of  the  said  William  Newman,  because 

'  she  said   thai    she   was    executrix   of  the  last  will  anil  testament  of  the  said  William 

Newman,  and  that   he  died   befme  tin'-;  suit,  and  that  the  said  estate  and  interest  of 

the  said  William  Newman  was  a  chattel  of  the  said  William  Xewman  at  the  time  of 
his  death,  and  that  the  same  came  to  her  as  3UCh  executrix  as  aforesaid,  and  not 
otherwise,  and  that  there  never  was  any  other  assignment  thereof  to  her;  that  she 
has  never  occupied  personally  the  said  premises,  or  derived  any  benefit  whatsoever 
therefrom,  otherwise  than  as  herein  .stated,  but  has  merely  as  such  executrix  a-  afore 

said  dealt    with  and  entered  on  the  same  OS  SUCh  event  i  iv  as  aforesaid   for  the  purpose 

of  making  and  receiving  the  rents,  issues,  and  profits  thereof  as  Buch  executrix,  and 
paying  the  same  over  to  the  plaintiff  in  payment  of  the  rent  from  time  bo  time 
becoming  din- to  the  plaintiff  under  the  demise  in  bhe  declaration  mentioned,  which 
was  a  demise  at  a  yearly  rent  of  121,  payable  bo  the  plaintiff;  that  she  paid  to  the 
plaintiff,  in  payment  of  bhe  said  rent  from  time  bo  bime  accruing,  all  bhe  rents,  issues, 
and  profits  which  she  had  ever  received btained,  or  which  by  bhe  exercise  of  such 
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care  and  diligence  as  she  as  executrix  ought  to  have  exercised  she  could  possibly 
have  received  or  obtained,  except  the  said  sum  of  551.  8s.  5d.  parcel  as  aforesaid  ; 
that  she  had  always  been  ready  and  willing  to  surrender,  and  before  the  committing 
of  the  breaches  whereof  the  [Il9]  plaintiff  complained,  and  after  the  death  of  the 
said  William  Newman,  she  offered  to  surrender  to  the  plaintiff,  all  the  said  estate  and 
interest  which  so  came  to  her  as  aforesaid,  but  the  plaintiff  would  not  accept  the 
same  ;  that  the  yearly  value  of  the  said  premises  had  continually  since  the  death  of 
the  said  William  Newman  been  and  then  was  less  than  the  rent  so  payable  to  the 
plaintiff'  as  aforesaid,  and  that  the  said  estate  and  interest  subject  to  the  said  rent 
had  never  been  and  was  not  of  any  value  whatever ;  and  that,  except  the  said  estate 
and  interest  and  the  said  sum  of  551.  8s.  5d.,  she  had  fully  administered  all  and 
singular  the  goods  and  chattels  which  were  of  the  said  William  Newman  at  the  time 
of  his  death,  and  which  had  ever  come  to  her  hands  as  executrix  as  aforesaid  to  be 
administered  ;  and  that,  except  as  aforesaid,  she  had  not  at  the  commencement  of 
this  suit,  or  at  any  time  since,  nor  had  .she  at  or  after  the  times  when  the  said  cove- 
nant ought  to  have  been  performed,  nor  had  she  then  in  her  hands  as  executrix  as 
aforesaid  to  be  administered,  any  goods  or  chattels  which  were  of  the  said  William 
Newman,  deceased,  at  the  time  of  his  death  ;  and  that,  except  as  aforesaid,  she  had 
not  received  any  profit  or  advantage  from  the  said  estate  and  interest :  and  that  there 
was  no  neglect,  default,  or  misuser  on  her  part,  except  simply  omitting  to  perform 
the  covenants  as  complained  of;  ami  that  the  whole  of  the  said  sum  of  551.  8s.  5d. 
was  required  for  payment  of  the  said  rent  due  to  the  plaintiff'  from  time  to  time  and 
then  in  arrear,  and  which  the  defendant  had  always  been  ready  and  willing  to  pay  to 
the  plaintiff  for  and  on  account  of  such  rent. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that,  the  lease  having  vested  in  the  defendant,  and  she  being  the  [120] 
assignee  thereof,  she  was  liable  personally  to  perform  the  covenant  to  repair." 
.loinder. 

Kay,  in  support  of  the  demurrer.  The  declaration  charges  the  defendant  as 
assignee  with  permitting  the  demised  premises  to  be  out  of  repair.  The  plea  alleges, 
that  the  premises  came  to  the  defendant  as  executrix;  that  she  derived  no  benefit 
from  them,  but  merely  as  such  executrix  entered  on  and  dealt  with  them  for  the 
purpose  of  receiving  the  rents,  issues,  and  profits  thereof,  and  paying  the  same  over 
to  plaintiff  in  payment  of  the  rent  from  time  to  time  becoming  due  to  him  under  the 
demise  in  the  declaration  mentioned  :  that  she  paid  to  the  plaintiff',  in  payment  of  the 
said  lent  from  time  to  time  accruing,  all  the  rents,  issues,  and  profits  which  she  had 
ever  received  or  obtained,  or  which  by  the  exercise  of  such  care  and  diligence  as  she 
as  executrix  ought  to  have  exercised  she  could  possibly  have  received  or  obtained  ; 
and  that  she  had  always  been  ready  and  willing  to  surrender,  and  before  the  com- 
mitting of  the  breaches  complained  of,  and  after  the  death  of  the  testator,  offered  to 
surrender  to  the  plaintiff  the  estate  and  interest  which  so  came  to  her  as  aforesaid,  but 
that  the  plaintiff'  would  not  accept  the  same ;  and  that,  except,  &c.,  she  had  fully 
administered  ;  and  the  plea  concludes  with  an  averment,  that  the  defendant  had  been 
guilty  of  no  neglect  or  default,  except  simply  omitting  to  perform  the  covenants  the 
breach  of  which  is  complained  of.  The  plea  clearly  affords  no  answer  to  the  action. 
Tremeere  v.  Morrison,  1  N.  C.  89,  4  M.  &  Scott,  603,  is  precisely  in  point.  It  was 
there  held  that,  where  an  administrator  has  occupied  premises  demised  to  the  intestate, 
it  is  no  plea  to  an  action  of  covenant  for  non-payment  of  rent  and  taxes  and  for  non- 
repair, to  say  that  the  premises  yield  no  profit,  Tindal,  C.  J.,  in  [121]  giving  judg- 
ment says  :  "  It  would  be  strange,  indeed,  to  hold  an  executor  to  be  exempted  from 
liability  in  respect  of  a  covenant  to  repair,  because  the  profits  derived  from  the  premises 
are  not  adequate  to  meet  the  costs  of  repairing.  It  would  in  effect  be  saying  that  the 
landlord  shall  not  receive  back  the  premises  at  the  end  of  the  term.  Suppose  the 
premises  to  be  out  of  repair  at  the  end  of  the  first  year,  and  the  executor  had  no 
assets  ;  at  the  expiration  of  another  year  they  would  naturally  be  in  a  worse  condition  ; 
and  so  on  from  year  to  year, — the  profits  in  the  meantime  becoming  less  every  year  ; 
so  that  it  might  ultimately  be  impossible  to  restore  them  to  a  fit  state  of  repair; 
and  then,  if  the  executor  were  without  assets,  at  the  end  of  the  term  the  landlord 
would  find  the  premises  utterly  destroyed,  and  be  without  remedy."  "None  of  the 
authorities  that  have  been  cited  go  the  length  of  shewing  that  an  executor  or  adminis- 
trator who  is  sued  as  assignee  is  not  chargeable  in  respect  of  non-repairs  in  the  same 
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manner  as  any  other  assignee."  "The  case  of  waste  hears  a  strong  resemblance  to  an 
action  for  non-repair.  The  law  is  clear  that  an  action  of  waste  would  lie  against  an 
executor  or  administrator  for  any  waste  done  in  his  time,  as  well  for  permissive  as 
for  voluntary  waste.  In  Co.  Litt.  54,  it  is  said  :  "  If  lessee  for  years  doth  waste  and 
dietli,  an  action  for  waste  lieth  not  against  the  executor  or  administrator  for  waste 
done  before  their  time,' — leaving  it  to  he  inferred  that  the  action  would  lie  if  the  waste 
occurred  in  their  time.  In  the  case  of  Tilney  v.  Norris,  1  Ld.  Raym.  55.3,  1  Salk.  309, 
Carth.  519,  it  is  said  :  'The  executor  or  administrator  of  a  tenant  for  years  shall  be 
punished  for  waste  done  in  their  own  time  ;  and  the  judgment  for  the  damages  shall 
be  against  them  de  bonis  propriis.  And  there  is  no  difference  between  permissive 
and  voluntary  waste  that  [122]  will  influence  this  case,  because  the  breach  of  covenant 
is  in  the  nature  of  permissive  waste ;  except  that  the  case  of  waste  is  stronger,  because 
treble  damages  are  recoverable  then,  but  single  damages  only  in  covenant.  And, 
if  the  executor  assigns  over,  waste  will  lie  against  him  in  the  tenuit;  therefore,  it  is 
not  hard  to  support  this  action,  and  judgment  shall  be  against  him  de  bonis  propriis.' 
Thus,  an  executor  is  liable  for  the  continuance  of  waste  that  originally  commenced 
in  the  time  of  his  ancestor.  I  therefore  see  no  reason  why  he  should  not  also  be  liable 
in  covenant  for  non-repair."  [Erie,  C.  J.  The  authorities  referred  to  there  do  not 
in  the  least  sustain  the  proposition  that  there  is  any  difference  between  rent  and 
repairs.  In  Reid  v.  Lord  Tenterden,  4  Tyrwh.  Ill,  120,  Bayley,  B.,  says :  "If  the 
premises  were  out  of  repair  at  the  testator's  death,  it  became  the  executor's  duty  to 
apply  his  general  assets  to  perform  that  repair  as  well  as  to  pay  any  rent  then  due."J 

Hance,  contra.  Tretneere  v.  Morrison  is  cited  without  disapprobation  in  Hornidge  v. 
Wilson,  11  Ad.  &  E.  645,  3  P.  &  D.  641.  Independently  of  those  cases,  there  are 
numerous  authorities  to  shew  that  a  plea  like  this  is  good.  Every  necessary  allega- 
tion to  exonerate  the  executrix  is  found  in  it.  In  Wollaston  v.  Hdkewill,  3  M.  &  G. 
297,  .321,  3  Scott,  N.  R.  593,  614,  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
court,  says  :  "  The  executor  is  the  assignee  in  law  of  the  term,  according  to  the  known 
distinction  between  assigns  in  law  and  assigns  in  fact.  Such  is  the  doctrine  laid  down 
in  5  Co.  Rep.  17  b.  (Spt  na  it's  case),  viz.  '  If  a  man  covenants  with  another,  his  executors 
and  assigns,  the  assignee  of  an  assignee  shall  have  an  action  of  covenant.  So  of  the 
executors  of  the  assignee  of  the  assignee.  So  of  the  assignees  of  the  executors  or 
administrators  [123]  of  every  assignee  :  for,  all  are  comprised  within  this  word  assignees 
for  the  same  right  which  was  in  the  testator  or  intestate  shall  go  to  his  executors 
or  administrators.'  And,  as  to  the  argument  that  the  executor,  by  being  charged 
generally  as  assignee,  becomes  thereby  liable  de  bonis  propriis,  the  answer  is  that 
he  may  by  proper  pleading  discharge  himself  from  personal  liability,  by  alleging  that 
he  is  no  otherwise  assignee  than  by  being  executor  or  administrator  of  the  lessee,  and 
that  he  has  never  entered  or  taken  possession  of  the  demised  premises  ;  and,  as  is 
well  known,  from  all  liability  as  executor,  by  alleging  that  the  term  is  of  no  value, 
and  that  he  has  fully  administered  all  the  assets  which  have  come  to  his  hands." 
[Byles,  J.  In  1'remeere  v.  Morrison,  the  pleas  did  not  allege  an  offer  to  surrender. 
And  in  llr'nl  v.  Lunl  IVulinIm,  liayley,  1!.,  says  that  "the  oiler  to  surrender  the  lease, 
if  promptly  made,  and  pleaded  according  to  the  fact,  will  help  the  defendant  as  to  all 
the  breaches  laid,  particularly  as  far  as  respects  the  want  of  repair  accruing  after  it 
was  made,  though  it  may  not  cover  any  preceding  default  in  that  respect."]  That 
must  mean  thai  it  would  all'ord  a  good  defence  if  properly  pleaded.  [Willes,  J,  The 
assets  to  be  administered  are  assets  over  and  above  the  rent.]  It  is  difficult  to  see 
any  distinct  inn,  in  principle,  between  a  claim  for  rent  and  a  claim  for  non-repair.  In 
Hopwood  v.  Whaleby,  <>  ('.  li.  711,  it  was  held  that  the  executor  of  a  lessee  for  years 
is,  in  the  absence  of  other  assets,  liable  be  bonis  propriis  for  the  rent  reserved,  to  the 
extent  of  the  profit  he  has  derived  from  the  premises,  or  which  he  might  by  the 
exercise  of  reasonable  diligence  have  derived  from  them.     That,  it  is  submitted,  is  the 

full  extent  to  which  the  present  defendant  can  lie  liable. 

Kay,  in  reply.  The  cases  of  Tn an vir  v.  Muniiiin,  [124]  and  Eornidgt  v.  Wilson, 
shew    th.it    then-   is   a    distinction   between    rent    and    repairs.      Tvemtert    v.    Mm, 

which  is  precisely  in  point,  is  cited  with  approbation  in  Williams's  Executors,  5th  edit. 
L593.  There  can  be  no  good  reason  why  an  executor,  like  any  other  assignee,  should 
not  he  held  responsible  for  letting  the  premises  be  out  of  repair. 

Eki.k,  ('.  .1.  Tremeere  v.  Morrison  appears  to  me  to  be  precisely  in  point  ;  and  wo 
must   hold  'selves  bound  by  it.     Speaking  for  myself,  if  this  were  res  integra  I  do 

C.  l\  xx. 
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not  think  it  necessary  to  say  what  opinion  I  should  have  formed.     It  is  enough  to  say 
that  the  matter  is  concluded  by  authority. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 

Thomas  Hoyle  and  Others,  Appellants;  Oram,  Respondent.     May  5th,  1862. 

The  appellants  carried  on  the  business  of  calico-printers  at  two  places  distant  from 
each  other  seven  miles.  The  business  of  a  calico-printer  consists  of  four  processes, 
viz.  bleaching,  printing  (by  impressing  the  pattern  on  the  bleached  cloth  by  means 
of  mordants),  dyeing,  and  finishing.  Three  of  these  processes,  viz.  the  bleaching, 
dyeing,  and  finishing,  were  performed  at  one  branch  of  the  establishment,  and  the 
fourth,  viz.  the  printing,  at  the  other  : — Held,  that  a  child  employed  on  the  premises 
where  the  bleaching,  dyeing,  and  finishing  were  performed,  was  employed  in  an  "inci- 
dental printing  process  "  within  the  2nd  section  of  the  8  &  9  Vict.  c.  29 ;  and  that 
the  place  where  he  was  so  employed  formed  part  of  "  the  establishment  where  the 
chief  process  of  printing  was  carried  on,"  within  the  meaning  of  that  act :  and,  con- 
sequently, that  the  appellants  were  not  liable  to  be  convicted  of  an  offence  against 
the  Bleaching  Works  Act,  23  &  24  Vict.  c.  78,  in  employing  him  without  a  school- 
master's certificate. 

The  following  case  was  stated  for  the  opinion  of  the  court,  pursuant  to  the  statute 
20  &  21  Vict.  c.  43:— 

At  a  petty  sessions  held  at  the  Temperance  Hall,  in  [125]  Francis  Street,  in 
Dukinfield,  in  the  county  of  Chester,  before  three  of  Her  Majesty's  justices  of  the 
peace  for  the  said  county,  on  the  31st  of  October,  1861,  Thomas  Hoyle  &  Sons,  the 
above-named  appellants,  were  charged  in  and  by  a  certain  information  and  complaint, 
"  For  that  the  said  Thomas  Hoyle  &  Sons  had  offended  against  the  act  made  and 
passed  in  the  session  of  parliament  held  in  the  23rd  and  24th  years  of  Her  present 
Majesty's  reign,  intituled  'An  Act  to  place  the  employment  of  women,  young  persons, 
and  children,  in  bleaching  works  and  dyeing  works  under  the  regulations  of  the 
Factories  Acts,'  and  the  acts  therein  recited  and  referred  unto ;  Forasmuch  as  they 
the  said  Thomas  Hoyle  &  Sons  on  the  2nd  of  October,  1861,  at  the  township  of 
Dukinfield  aforesaid,  being  then  and  there  the  occupiers  of  certain  works  in  the  said 
information  and  complaint  alleged  to  be  bleaching  works  within  the  said  last-men- 
tioned township,  the  same  being,  as  alleged  in  the  said  information  and  complaint, 
bleaching  works  within  the  true  intent  and  meaning  of  the  said  first-recited  act,  the 
said  last-mentioned  day  being  Wednesday  in  a  week  after  the  first  week  in  which  one 
Joseph  Piatt,  a  child  under  the  age  of  thirteen  years  then  and  there  employed  in  the 
said  alleged  bleaching  works,  began  to  work  in  the  said  works,  did  not  on  that  day, 
or  on  any  other  day  appointed  for  that  purpose  by  the  inspector  of  factories,  obtain 
a  certificate  from  a  school-master,  according  to  the  form  and  directions  given  in  the 
schedule  A.  annexed  to  a  certain  act  made  and  passed  in  the  seventh  year  of  Her 
Majesty's  reign,  intituled,  'An  act  to  amend  the  laws  relating  to  labour  in  factories' 
(7  &  8  Vict.  c.  15),  that  such  said  child  had  attended  school  as  required  by  law  during 
the  foregone  week  ;  whereby  it  was  alleged  that  the  said  Thomas  Hoyle  &  Sons  had 
forfeited  for  the  said  offence  a  penalty  of  not  less  than  20s.,  and  not  more  than  51." 

[126]  At  the  hearing  of  the  said  information  and  complaint,  it  was  proved  before 
the  justices,  and  they  found  as  facts,  that  the  appellants  were,  at  and  before  the  time 
of  the  said  alleged  offence  as  charged  in  the  said  information  and  complaint,  persons 
carrying  on  the  trade  and  business  of  calico-printers,  and  occupying  and  using  for  the 
purposes  thereinafter  expressed,  certain  buildings  and  works  situated  at  May  field,  in 
the  city  of  Manchester,  in  the  county  of  Lancaster,  on  or  adjoining  to  the  river 
Medlock  there,  and  also  certain  buildings  and  works  situate  at  Sandy  Vale,  in  Dukin- 
field aforesaid,  on  or  adjoining  to  the  river  Tame  there  ;  which  last-mentioned  buildings 
and  works  are  the  works  in  the  said  information  and  complaint  mentioned  as  bleaching 
works.  The  said  works  at  Dukinfield  are  distant  from  the  said  works  at  Mayfield 
about  seven  miles. 

The  processes  of  calico-printing,  as  practised  by  the  appellants  in  their  said  business, 
were  and  are  as  follows  : — 

The  cotton  cloth  to  be  printed,  being  in  its  original  state  as  manufactured  called 
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the  grey  state,  is  in  the  first  place  bleached.  After  the  cloth  has  been  bleached,  the 
intended  pattern  or  design  is  impressed  thereon  in  certain  chemical  substances  called 
mordants,  by  means  of  blocks  or  cylinders.  The  cloth  is  then  dyed  by  being  immersed 
in  a  liquid  solution  of  colouring  matter.  The  colouring  matter  combines  chemically 
with  the  mordant  on  those  parts  of  the  cloth  on  which  the  pattern  or  design  has  been 
impressed  as  aforesaid,  and  becomes  fixed  or  fast  in  those  parts.  On  the  parts  of  the 
cloth  not  impressed  with  the  mordant,  the  colouring  matter  is  not  fast,  but  is  only 
mechanically  deposited,  and  may  be  removed  by  washing  and  other  means,  so  as  to 
leave  those  parts  of  the  cloth  unaffected  by  the  colouring  matter;  the  colour  being 
exhibited  only  in  the  parts  [127]  impressed  with  the  pattern  or  design  as  aforesaid. 
This  having  been  done,  the  cloth  is  stiffened  and  made  ready  for  the  market,  which 
processes  are  known  by  the  name  of  "  finishing." 

Four  specimens  of  cotton  cloth  were  produced  before  the  justices,  and  accompanied 
the  case.  No.  1  was  the  cloth  in  the  grey  state,  No.  2  was  the  cloth  when  bleached, 
No.  :5  the  cloth  impressed  with  the  design  or  pattern  in  the  mordant,  and  No.  4  the  cloth 
after  having  been  dyed  and  finished,  and  exhibiting  the  completed  design  or  pattern. 

All  the  several  processes  described  are  necessary  to  the  completion  of  the  article 
which  the  said  Thomas  lloyle  &  Sons  produce  and  deal  in,  namely,  printed  calicoes 
in  a  condition  for  sale. 

The  article  printed  calico,  as  a  commercial  article,  could  not  be  produced  if  any  of 
the  processes  were  omitted.  Formerly,  all  the  processes  described  were  performed 
by  the  appellants  at  their  works  at  Mayfield.  Those  works  having  become  inadequate, 
by  the  increase  of  their  business,  and  by  the  deterioration  and  deficiency  of  the  water 
of  the  river  Medlock,  the  appellants  many  years  ago  took,  and  have  since  occupied, 
the  works  at  Sandy  Vale. 

At  these  works  they  have  since  performed  all  the  bleaching  of  the  cotton  cloth 
printed  by  them,  and  the  greater  part  of  the  dyeing  thereof,  and  the  processes  of 
finishing.  The  impressing  of  the  designs  or  patterns  on  the  cloth  with  the  mordants 
is  performed  wholly  at  the  Mayfield  works.  The  cloth  when  purchased  from  the 
manufacturers  is  sent  to  the  works  at  Sandy  Vale  and  there  bleached.  When 
bleached,  the  appellants  send  it  to  their  works  at  Mayfield,  where  the  pattern  is 
impressed  with  the  mordant.  They  then  send  it  back  to  the  Sandy  Vale  works, 
where  it  is  dyed,  except  some  small  portions,  which  are  dyed  at  Mayfield,  ac-[128]- 
cording  to  the  extent  of  the  accommodations  there.  When  dyed,  it  is  finished  at 
Sandy  Vale,  and,  when  finished,  is  returned  to  the  Mayfield  works,  whence  it  is  sent 
to  the  appellants'  warehouse  for  sale. 

If  all  the  processes  were  performed  in  one  building,  the  cloth  would  have  to 
be  removed  from  one  room  to  another  to  have  the  several  processes  successively 
performed  on  it.  The  chief  process  of  printing  the  cloth  is  carried  on  at  the 
Mayfield  works,  and  the  processes  of  bleaching,  dyeing,  and  finishing,  necessary  to 
the  completion  of  the  printed  calicoes  for  sale,  at  the  Sandy  Vale  works. 

The  appellants  do  nut  bleach,  dye,  or  finish  cloth  at  the  works  at  Sandy  Vale  for 
any  purpose  other  than  the  purposes  of  and  in  the  course  of  their  business  of  calico- 
printers  ;  but  the  bleaching  so  performed  by  them  is  similar  to  the  better  sort  of 
bleaching  performed  by  bleachers  who  carry  on  the  business  of  bleaching  for  hire  as 
a  separate  trade. 

The  appellants'  works  at  Mayfield  and  Sandy  Vale  are  parts  of  one  and  the  same 
commercial  concern,  that  is  to  say,  they  belong  to  the  same  partners,  and  both  are 
superintended  by  Alfred  Nield,  one  of  the  partners  in  the,  firm  of  Thomas  Hoyle  & 
Sons,  and  both  are  necessary  to  the  production  and  completion  of  the  same  article, 
namely,   printed  calico  in  condition  tor  sale;   and   the  works  at   Mayfield  are  the 

principal  seal  of  I  he  business  of  the  linn,  where  all  the  principal  accounts  are  kept 
as  well  relating  to  the  Mayfield  works  as  to  the  Sandy  Yale  works.  Secondary 
accounts,    such    as    wages  books   and   the   like,  are    kepi    a!    Sandy    Vale,    in    respect   of 

what  is  done   there,  and   arc   forwarded   periodically  to    Mayfield,  and   arc   there 

incorporated  in  the  general  accounts  of  the  concern.  No  separation  of  profits  is 
made  as  between  the  works  at  Mayfield  and  those  at  Sandy  Vale.     All  the  accounts 

[129]  are  blended  together,  and  the  profits  are   the  conn i    result    of   tl pcrations 

carried  on  at  both  works.      All  accounts  are  paid  at  Mayfield,  and  all  moneys  required 

at  the  Sandy  Vale  works  for  payment  of  wages  or  other  purposes  are  sent  from 
Mayfield. 
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It  was  admitted  on  the  part  of  the  appellants,  and  the  justices  found  as  facts  that, 
in  respect  of  the  said  Joseph  Piatt,  who  was  employed  by  them  at  the  said  works  at 
Sandy  Vale,  and  was  under  the  age  of  thirteen  years,  they  had  not  obtained  such 
certificate  as  in  the  said  information  and  complaint  mentioned,  in  compliance  with 
the  provisions  and  directions  of  the  said  act  7  &  8  Vict.  c.  15.  And  it  was  there- 
upon contended  by  the  complainant  that,  by  virtue  of  the  last-mentioned  act  and  of 
the  23  &  24  Vict.  c.  78,  the  appellants  had  become  liable  to  such  penalty  as  in  the 
said  complaint  alleged.  But  it  was  contended  by  the  appellants  that,  under  the  facts 
proved  as  aforesaid,  their  said  buildings  and  works  at  Sandy  Vale  were  not  bleaching 
works  within  the  true  intent  and  meaning  of  the  said  act  of  23  &  24  Vict.  c.  78,  but 
that  the  same  were  buildings  and  premises  used  solely  for  the  purposes  declared  to 
be  "incidental  printing  processes''  in  an  act  of  the  8  A-  9  Vict.  c.  29,  intituled  "An 
act  to  regulate  the  labour  of  children,  young  persons,  and  women,  in  print-works," 
and  formed  parts  of  the  establishment  where  the  chief  process  of  printing  is  carried 
on  by  the  appellants,  and  were  therefore  exempted  from  the  operation  of  the  said 
act  of  the  23  A  24  Met.  c.  78,  under  the  provisions  and  exceptions  contained  in  the 
9th  section  of  that  act  ;  and  that  the  last-mentioned  act  did  not  apply  to  the  said 
works  at  Sand}7  Vale,  or  to  the  appellants  as  the  occupiers  thereof,  or  to  the  said 
Joseph  Piatt  as  a  person  employed  therein.  But  the  justices  being  of  opinion,  upon 
the  facts  proved  as  aforesaid,  that  the  works  at  Sandy  Vale  were  "  bleaching  works  " 
[130]  within  the  intent  and  meaning  of  the  said  act  of  23  &  24  Vict.  c.  78,  held  and 
determined  that  the  appellants  had  offended  against  the  said  act  of  the  7  &  8  Vict. 
c.  15,  as  charged  in  the  said  information  and  complaint,  and  they  therefore  convicted 
the  appellants  of  the  said  offence,  in  the  penalty  of  20s.  and  costs. 

The  question  for  the  opinion  of  the  court  was,  whether  the  said  determination  was 
correct  in  point  of  law,  and  what  should  be  done  in  the  premises. 

Mellish,  Q.  C.  (with  whom  was  Pope),  for  the  appellants  (a).  The  question  is 
whether  the  appellants'  works  come  within  the  Regulation  of  Labour  in  Print  Works 
Act,  8  &  9  Vict.  c.  29,  or  the  Bleaching  and  Dyeing  Works  Act,  23  A  24  Vict.  c.  78. 
The  23rd  section  of  the  8  A  9  Vict.  c.  29,  enacts  that  "the  parent  or  person  having 
any  direct  benefit  from  the  wages  of  any  child  employed  or  intended  to  be  employed 
in  a  print-work,  shall  cause  such  child  to  attend  some  school  for  at  least  thirty  days, 
together  or  separately,  exclusive  of  Sundays,  during  the  half-year  between  the  1st  of 
[131]  January  and  the  30th  of  June,  both  days  inclusive,  and  in  like  manner  for 
thirtv  days  during  the  half-year  between  the  1st  of  July  and  the  31st  of  December, 
both  days  inclusive,  in  each  year  during  any  part  of  which  it  shall  be  employed  in  a 
print- work  ;  such  attendance  being  after  the  hour  of  8  o'clock  in  the  morning,  and 
before  the  hour  of  6  o'clock  in  the  evening ;  and  such  attendance  shall  not  lie  less 
than  150  hours  during  each  half-year."  The  25th  section  enacts  that  "the  occupier 
of  every  print-work  shall,  before  employing  any  child  therein,  obtain  from  a  school- 
master a  certificate,  according  to  the  form  and  directions  given  in  the  schedule  A.  to 
the  act  annexed,  that  such  child  had  attended  school  for  at  least  fifty  days,  as  required 
by  this  act,  during  the  half-year  ending  on  the  30th  of  June  or  31st  of  December  next 
before  the  beginning  of  such  employment,  and  the  like  certificate  at  the  beginning 
of  each  following  period  of  six  months  dining  which  the  employment  of  such  child 
shall  be  continued  in  that  print-work ;  and  such  occupier  shall  keep  every  such 
certificate  so  long  as  such  child  shall  continue  in  his  employment  for  twelve  months 
after  the  date  thereof,  and  shall  produce  the  same  to  any  inspector  or  sub-inspector 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as  follows  : — 

"  1.  That  the  works  at  Sandy  Vale,  under  the  circumstances  detailed  in  the  case, 
were  not  'bleaching  works'  within  the  meaning  of  the  statute  23  &  24  A  ict.  c.  78, 
but  were  used  solely  for  the  purposes  declared  by  the  act  of  8  A-  9  Vict.  c.  29,  to  be 
'  incidental  printing  purposes  : ' 

"  2  That  the  said  works  at  Sandy  Yale  form  parts  of  the  establishment  at  Mayfield, 
where  the  chief  process  of  printing  is  carried  on  by  the  appellants,  and  are  therefore 
excepted  from  the  operation  of  the  said  act  of  23  &  24  Vict.  c.  78,  by  virtue  of  the 
provisions  and  exceptions  contained  in  s.  9  of  the  said  act : 

"  3.  That  the  23  &  24  Vict.  c.  78,  did  not  and  does  not  apply  to  the  said  works  at 
Sandy  Yale,  nor  to  the  appellants  as  the  occupiers  thereof,  nor  to  Joseph  Piatt,  in  the 
said  case  named,  as  a  person  employed  therein." 
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[of  factories],  when  required,  during  such  period."  The  penalty  for  a  neglect  to 
comply  with  these  requirements  is,  by  s.  It,  "not  less  than  21.,  and  not  more  than 
51."  By  the  interpretation  clause,  s.  2,  it  is  enacted  that,  "in  this  act,  unless  another 
sense  shall  be  plainly  shewn  by  the  context,  or  by  some  positive  enactment  to  the 
contrary,  I  he  words  '  print-work  '  shall  be  taken  to  mean  any  building  or  shed,  and  any 
part  thereof,  within  which  any  persons  arc  employed  to  print  figures,  patterns,  or 
designs,  by  means  of  blocks  or  cylinders,  or  by  means  of  any  other  tool,  instrument,  or 
mechanism,  upon  any  woven  fabric  of  cotton,  wool,  [132]  hair,  fur,  silk,  flax,  hemp, 
or  jute,  either  separately  or  mixed  together,  or  mixed  with  any  other  material ;  or 
upon  any  felted  fabric  of  wool  or  fur,  either  separately  or  mixed  with  any  other 
material ;  or  upon  any  cotton,  linen,  woollen,  worsted,  or  silken  yarn  :  and  the  words 
'  incidental  printing  process'  shall  be  taken  to  mean  any  process  of  preparing,  dyeing, 
bleaching,  cleaning,  calendering,  dressing,  or  finishing  incident  or  necessary  to  the 
completion  of  the  chief  process  of  printing  figures,  patterns,  or  designs  upon  any  of 
the  aforesaid  materials,  and  carried  on  within  buildings,  sheds,  fields,  or  portions  of 
ground  lying  adjacent  to  each  other,  or  forming  a  part  or  parts  of  the  establishment 
where  the  chief  process  of  printing  as  aforesaid  is  carried  on  :  and  the  word  'child ' 
shall  be  taken  to  mean  a  child  under  the  age  of  thirteen  years:  and  any  person  who 
shall  work  in  any  print-work,  whether  for  wages  or  not,  or  as  a  learner  or  otherwise, 
either  in  printing  or  in  any  incidental  printing  process,  or  in  cleaning  any  part  of  the 
print  work,  or  in  cleaning  any  block,  cylinder,  tool,  or  machine  used  therein,  or  in  any 
other  kind  of  work  whatsoever,  save  in  the  cases  hereinafter  excepted,  shall  be  deemed 
to  lie  employed  therein,  within  the  meaning  of  this  act."  The  39th  section  of  the 
Factory  Act,  7  &  8  Vict.  c.  15,  enacts  that  "the  occupier  of  every  factory  in  which  a 
child  is  employed  shall  on  Monday  in  every  week  after  the  first  week  in  which  such 
child  began  to  work  in  the  factory,  or  on  any  other  day  appointed  for  that  purpose 
by  an  inspector,  obtain  a  certificate  from  a  schoolmaster,  according  to  the  form  and 
directions  given  in  the  schedule  A.  to  this  act  annexed,  that  such  child  has  attended 
school  as  required  by  this  act  during  the  foregone  week,"  &c.  This  and  the  other 
statutes  regulating  the  labour  of  children,  young  persons,  and  women  in  mills  and 
factories,  are  declared  to  apply  to  bleaching  and  dyeing  [133]  works  by  the  23  &  24 
Vict.  c.  78,  the  seventh  section  of  which  enacts  that,  "  in  the  construction  of  this  act,  the 
words  '  bleaching  -works  '  and  'dyeing-works'  shall  be  understood  respectively  to  mean 
any  building,  buildings,  or  premises  in  which  females,  young  persons,  and  children,  or 
any  of  them,  are  employed,  and  in  one  or  more  of  which  buildings  or  premises  any 
process  previous  to  packing  is  carried  on  in  the  occupation  of  bleaching,  dyeing,  or 
finishing  of  any  yarn  or  cloth  of  cotton,  silk,  wool,  O'-  flax,  or  any  of  them,  or  any 
mixture  of  them,  or  any  yarn  or  cloth  of  any  other  material  or  materials,  and  in  one  or 
more  of  which  processes,  steam,  water,  or  other  mechanical  power  is  used  or  employed." 
And  the  9th  section  enacts  that  "nothing  in  this  act  contained  shall  extend  or  apply 
to  any  person  in  80  tar  as  they  are  employed  in  the  open  air,  or  to  any  building, 
buildings,  or  premises  used  solely  for  the  purposes  declared  in  the  8  &  9  \  ic<  c.  29, 
or  to  the  occupier  of  such  building,  buildings,  or  premises  in  respect  thereof,  or  to  any 
person  or  persons  employed  solely  in  the  manner  declared  and  regulated  by  the  said 
act,  or  to  any  premises,  cither  open,  inclosed,  or  covered,  used  or  to  be,  used  bonS  tide 
or  exclusively  for  the  purposes  of  carrying  on  the  process,  occupation,  trade,  or 
business  of  Turkey-red  dyeing,  or  tO  any  employment  necessary  or  incident  thereto, 
Or  to  the  occupier  of  such  premises  in  respect  thereof,  or  to  the  employment  upon 
such  premises  of  any  females,  young  persons,  or  children  solely  engaged  or  employed 
in  any  such  process,  occupation,  trade,  business,  or  employment." 

The  question  is,  whether  the  works  of  Messrs,  Hoyle  as  described  in  this  case 
come  within  the  definition  of  premises  in  which  an  "incidental  printing  process"  is 
carried  on  within  the  meaning  of  the  8  &  9  Vict,  c.  29,  s,  2.     Are  the  premises  at 

Sandy  Vale  and  those  at  [134]  Maylield  "adjacent  to  each  other  or  forming  part  or 
parts  of   the   establishment    where   tin'  chief  process  of   printing  is  carried  on  ' '      The 

ea>e  finds  that]  though  the  two  form  part  of  the  same  "commercial  concern,"  in  the 
sense  of  both  belonging  to  the    ame  firm,  they  are    even  miles  apart.     All  the  "  inoJ 

dental    printing   prOCBSS,"  viz,    the    bleaching,  dyeing,    and    finishing,   are   carried  on  at 

Sandy  Vale,  although  the  chief  process  of  printing,  viz.  the  impressing  the  pattern  on 
the  cloth  by  means  of  mordants,  is  carried  on  at  Maylield.  [Erie,  C.J.  It  seems 
odd  that  children  employed  in  print  works  should  be  supposed  to  require  a  different 
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degree  of  attention  from  those  employed  in  bleaching  and  dyeing  works.]  Until  the 
23  &  2t  Vict.  c.  78,  there  was  no  statutory  provision  regulating  the  employment  of 
woman  and  children  at  bleaching  and  dyeing  works.  The  whole  question  turns  upon 
the  meaning  of  the  words  in  s.  2  of  the  8  &  9  Vict.  c.  29,  "lying  adjacent  to  each 
other."  [Byles,  J.,  "or  forming  a  part  or  parts  of  the  establishment  where  the  chief 
process  of  printing  as  aforesaid  is  carried  on."  Erie,  C.  J.  Your  contention  is,  that 
bleaching  and  dyeing,  as  incidental  to  the  process  of  printing,  bring  the  case  within 
the  8  &  9  Vict.  c.  29,  and  therefore  take  it  out  of  the  23  &  24  Vict.  c.  78?]     Yes. 

Welsby  (with  whom  was  the  Attorney -General),  for  the  respondent  (a).  The 
appellants'  works  at  Sandy  Vale  are  "  bleaching  works  "  within  the  meaning  of  the 
23  &  24  Vict.  c.  78.  It  is  not  unimportant  to  [135]  observe  that  the  words 
"incidental  printing  process"  in  the  interpretation  clause  of  the  8  &  9  Vict.  c.  29,  are 
to  be  found  in  no  other  part  of  the  act.  It  appears  that  the  appellants  are  in  possession 
of  an  "  establishment  "  consisting  of  two  parts  which  are  seven  miles  distant  from  each 
other,  in  which  they  carry  on  conjointly  the  several  processes  of  calico-printing,  viz. 
the  bleaching,  the  printing,  the  dyeing,  and  the  finishing.  The  works  at  Sandy  Vale 
are  bleaching-works  within  the  meaning  of  the  23  it  24  Vict.  c.  78,  unless  taken  out 
of  the  operation  of  that  act  by  the  language  of  the  2nd  section  of  the  8  A-  9  Viet  c.  29. 
The  words  relied  on  for  that  purpose  are, — "the  words  'incidental  printing-process' 
shall  be  taken  to  mean  any  process  of  preparing,  dyeing,  bleaching,  cleaning,  calender- 
ing, dressing,  or  finishing,  incident  or  necessary  to  the  completion  of  the  chief  process 
of  printing  figures,  patterns,  or  designs  upon  any  of  the  aforesaid  materials,  and  carried 
on  within  buildings,  sheds,  fields,  or  portions  of  ground  lying  adjacent  to  each  other, 
or  forming  apart  or  parts  of  the  establishment  where  the  chief  process  of  printing  as  aforesaid 
is  carried  on"  The  obvious  meaning  is  that,  if  there  be  one  large  establishment  in 
which  the  various  incidental  processes  are  all  carried  on,  the  statutory  regulation  as 
to  children  employed  therein  shall  be  observed.  The  words  "  same  establishment  " 
mean  the  same  factory  and  buildings.  It  never  could  have  been  intended  that  a  child 
winking  at  the  Sandy  Yale  branch  of  this  establishment  should  not  have  the  same 
rights  of  protection  in  regard  to  educational  improvement  and  surveillance  as  a  child 
working  at  the  Mayfield  branch.  This  is  one  of  the  very  cases  to  which  the  23  A  2  I 
Vict.  c.  78,  was  intended  to  apply  ;  because  the  child  so  employed  could  not  have  the 
benefit  of  the  Print  Works  Act.  8  &  9  Vict  c.  29. 

[136]  Mellish,  in  reply,  was  stopped  by  the  court. 

Kkle,  C.  J.  I  am  of  opinion  that  the  conviction  in  this  case  was  wrong.  The 
appellants  were  convicted  for  having  employed  a  boy  under  the  age  of  thirteen  in 
certain  bleaching  works,  without  complying  with  the  requirement  in  the  Bleaching 
Works  Act,  23  &  21  Vict.  c.  78,  as  to  obtaining  a  schoolmaster's  certificate  according 
to  the  directions  contained  in  the  Factory  Act,  7  &  8  Vict.  c.  15.  The  child  was 
employed  at  the  appellants'  establishment  at  Sandy  Vale,  where  the  operations  of 
bleaching,  dyeing,  and  finishing, — which  are  operations  incidental  to  the  production  of 
an  article  called  printed  calico,— alone  are  performed;  the  operation  of  printing  or 
impressing  the  figure  or  pattern  on  the  cloth  being  done  at  another  establishment 
belonging  to  them  at  a  place  called  Mayfield,  seven  miles  distant  from  Sandy  Vale. 
The  conviction,  therefore,  was  right,  unless  the  case  be  taken  out  of  the  23  &  21  \  ict 
c.  78,  by  the  2nd  section  of  the  8  &  9  Vict.  c.  29,  which  enacts  that  "  the  words, 
'incidental  printing  process'  shall  be  taken  to  mean  any  process  of  preparing,  dyeing 
bleaching,  cleaning,  calendering,  dressing,  or  finishing  incident  or  necessary  to  the 
completion  of  the  chief  process  of  printing  figures,  patterns,  or  designs  upon  any  of 
the  aforesaid  materials,  and  carried  on  within  buildings,  sheds,  fields,  or  portions  of 
ground  lying  adjacent  to  each  other,  or  J 'mining  a  part  or  parts  of  the  establishment  where  the 
chief  process  of  printing  as  aforesaid  is  carried  on."  Was  this  child  employed  in 
"print-works"  within  the  meaning  of  the  9  A  10  Vict  c.  29?  If  he  was,  the  case  is 
out  of  the  operation  of  the  23  A  24  Vict.  c.  78.     It  appears  that  the  appellants  are 

(«)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows  : — 

"  1.  That  the  works  at  Sandy  Vale  were  'bleaching  works'  within  the  intent  and 
meaning  of  the  23  &  21  Vict.  c.  78  : 

"  2.'  That  the  appellants  had  offended  against  the  said  act  and  the  acts  therein 
recited  and  referred  to." 
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engaged  in  the  production  of  printed  calicos  for  sale  ;  and  that  there  are  four  several 
processes  which  are  in  [137] cidental  to  the  converting  grey  cloth  into  printed  calicos. 
In  the  first  place,  the  cloth  is  bleached  ;  then  the  mordant  is  impressed  upon  it,  to 
cause  it  to  take  the  pattern  in  dyeing  ;  then  it  is  dyed  ;  and  then  lastly,  it  is  finished 
by  stiffening.  The  three  processes  of  bleaching,  dyeing,  and  stiffening, — are  all 
processes  incidental  to  the  principal  process  of  printing  by  the  application  of  the 
mordant.  The  child  Pratt  was  employed  at  Sandy  Vale,  where  the  cloth  is  bleached, 
dyed,  and  stiffened.  He  therefore  was  employed  in  an  incidental  printing  process, 
and  so  far  clearly  comes  within  the  8  &  9  Vict,  c  29.  Then,  it  is  not  every  incidental 
process  that  is  excepted  :  it  must  be  a  process  which  is  "  carried  on  within  buildings, 
shnls,  vvc,  lying  adjacent  to  each  other,  or  forming  a  part  or  parts  of  the  establishment 
where  the  chief  process  of  printing  as  aforesaid  is  carried  on."  The  three  "incidental 
processes"  here  are  all  performed  at  Sandy  Vale,  and  therefore  in  buildings  adjacent 
to  each  other.  But  that  is  not  the  ground  upon  which  my  mind  is  brought  clearly  to 
the  conclusion  that  the  exception  in  the  9th  section  of  the  23  &  24  Vict.  c.  78,  applies 
to  these  appellants  ;  because,  in  my  opinion,  the  buildings  at  Sandy  Vale  form  part 
of  the  establishment  at  which  the  principal  process,  the  printing,  is  done,  viz.  Maytield. 
It  appears  that  the  works  at  Maytield  having  some  years  ago  become  inadequate,  by 
reason  of  the  increase  of  the  business  and  by  the  deterioration  and  deficiency  of  the 
water  of  the  river  Medlock,  the  appellants  transferred  part  of  their  works  to  Sandy 
Vale  :  but  that  the  principal  part  of  the  work  continued  to  be  carried  on  at  Mayfield, 
which  was  the  principal  seat  of  the  firm.  In  a  commercial  sense,  therefore,  Sandy  Vale 
clearly  was  part  of  one  entire  establishment.  It  was  contended  for  the  respondent 
that  the  statute  did  not  mean  forming  part  in  a  commercial  sense,  but  in  a  [138] 
popular  and  local  sense.  But  I  see  no  reason  for  confining  the  meaning  to  local 
proximity.  The  whole  substantially  forms  one  establishment.  It  seems  to  me  that 
bleaching  was  purposely  left  out  of  the  first  act;  but  that  the  bleaching  and  the  other 
processes  "incidental  to  the  printing  process  "  are  within  it,  and  stand  upon  the  same 
footing  as  printing,  and  that  the  boy  is  to  have  the  benefit  of  that  act.  Moreover,  the 
act  has  this  further  interpretation,  that  "any  person  who  shall  work  in  any  print 
work,  whether  for  wages  or  not,  or  as  a  learner  or  otherwise,  either  in  printing  or  in 
any  incidental  printing  process,  or  in  cleaning  any  part  of  the  print  work,  or  in 
cleaning  any  block,  cylinder,  tool,  or  machine  used  therein,  or  in  any  other  kind  of 
work  whatsoever  (save  in  the  cases  thereinafter  excepted),  shall  he  deemed  to  be 
employed  therein  within  the  meaning  of  this  act."  It  is  clear,  therefore,  that  this 
child  was  employed  in  an  incidental  printing  process,  and  therefore  a  conviction  under 
the  23  &  24  Vict.  c.  78,  cannot  be  sustained. 

WlLLBS,  .J.     I  am  of  the  same  opinion. 

ByleS,  .1  .  The  case  is  not  without  difficulty.  But,  upon  the  whole,  I  see  no 
reason  to  dissent  from  what  has  fallen  from  my  Lord. 

KEATING,  J.,  concurred. 

Decision  reversed,  without  costs  (a)1. 


[139]     Robert  Bowarth,  Appellant;  Robert  William  Coles,  Bespondent (a)*. 

June  28th,  1862. 

One  whose  sole  business  consists  in  the  "finishing"  of  cotton  fabrics,  but  who  neither 
bleaches  nor  dyes,  is  not  within  the  operation  of  the  Bleaching  and  Dyeing  Works 
Act,  23  .V  _'l  Vict.  c.  78. — The  "finishing"  spoken  of  in  the  7th  and  11th  sections 
of  that  act  refers  to  the  process  of  finishing  which  is  incidental  to  dyeing,  and  not 
to  the  dealing  with  fabrics  which  are  neither  bleached  oor  dyed, 

Mr.  Robert  rlowarth,  of  Gaythorn,  in  the  city  of  Manchester,  percher,  stiffener, 
raiser,  and  shearer, — that  is  to  say,  a  finisher  of  fustians, — (the  appellant)  appeared 
before  Mr.  Ellison,  the  stipendiary  magistrate  for  the  Baid  city,  on  bhe  3rd  oi 
September,  1861,  pursuant  to  a  summons  obtained  against  him  by  Mr.  Robert  William 

(")'  See  the  next  two  cases. 

(a)-  This  and  the  following  case  arc  placed  here  because  they  relate  to  the   lame 

subject  as  the  foregoing. 
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Coles,  sub-inspector  of  factories,  upon  an  information  and  complaint  which  (omitting 
formal  parts)  was  in  the  following  words  : — 

"  That  the  said  Robert  Howarth  had  offended  against  the  act  made  in  the  7th 
year  of  Her  Majesty's  reign,  intituled  '  An  act  to  amend  the  laws  relating  to  labour  in 
factories'  (7  &  8  Vict.  c.  15),  as  amended  by  the  acts  made  in  the  13th  and  14th  years 
of  Her  Majesty's  reign,  intituled  '  An  act  to  amend  the  acts  relating  to  labour  in 
factories'  (13  &  14  Vict.  c.  54),  and  by  an  act  made  in  the  16th  and  17th  years  of 
Her  Majesty's  reign,  intituled  '  An  act  further  to  regulate  the  employment  of  children 
in  factories'  (16  &  17  Vict.  c.  104),  and  by  an  act  made  in  the  23rd  and  24th  years 
of  Her  Majesty's  reign,  intituled  '  An  act  to  place  the  employment  of  women, 
young  persons,  and  children  in  bleaching  works  and  dyeing  works  under  the  regula- 
tions of  the  Factories  Acts'  (23  &  24  Vict.  c.  78),  forasmuch  as  the  said  Robert 
Howarth,  on  the  15th  of  August,  1861,  at  Manchester,  being  then  and  there  the 
occupier  of  certain  bleaching  works  within  the  true  intent  and  meaning  of  the  last- 
recited  act,  did  then  and  there  in  his  said  bleaching  works  employ  one  [140]  John 
Davies,  a  child  under  the  age  of  thirteen  years,  without  having  obtained  a  certificate 
from  a  schoolmaster  that  the  said  child  had  attended  school  during  the  foregone  week, 
as  required  by  the  said  first  recited  act,  contrary  to  the  said  recited  acts." 

It  was  proved  upon  the  hearing  of  the  information,  that  John  Davies,  being  a 
child  under  thirteen  years  of  age,  was  employed  by  and  worked  for  the  appellant  at 
his  works  in  the  city  of  Manchester;  that,  on  the  15th  of  August  last,  the  said  John 
Davies  was  employed  at  work  done  by  a  machine  called  a  "raising  machine;"  that 
"raising"  is  part  of  the  process  of  "  finishing"  fustians ;  and  that  the  operation  of 
finishing  fustians  was  done  at  the  appellant's  works :  but  it  was  proved  that  no 
"bleaching"  or  "dyeing"  was  done  at  those  works. 

It  was  admitted,  on  the  part  of  the  appellant,  that  the  certificate  of  school  attend- 
ance required  by  the  statute  7  &  8  Vict,  c  15,  ss.  31,  56,  had  not  been  obtained  :  and 
that  the  said  Robert  Howarth  was  liable  to  the  penalty  imposed  by  s.  56  of  the  7  &  8 
Vict.  c.  15,  and  the  1st  section  of  the  23  &  24  Vict.  c.  78  (the  "  Bleaching  and  Dyeing 
Works  Act,  1 860  "),  if  the  works  of  the  said  Robert  Howarth  were  "  bleaching  works  " 
within  the  provisions  of  the  said  Bleaching  and  Dyeing  Works  Act,  1860.  This  was 
the  only  question  in  dispute  before  the  magistrate. 

The  following  descriptions  of  the  various  operations  carried  on  at  bleaching  works, 
ordinarily  so  called,  at  dyeing  works,  ordinarily  so  called,  and  at  the  appellant's 
works,  respectively,  were  given  before  the  magistrate,  and  were  to  be  taken  for  the 
purpose  of  this  case  to  be  correct : — 

Cotton  cloth  as  taken  from  the  loom  of  the  manufacturer  is  designated  by  the 
name  of  "grey  goods,"  and  whilst  in  that  condition  is  described  in  the  trade  [141]  as 
being  "  in  the  grey."  In  order  to  fit  it  for  the  market  (unless  sold  by  the  merchant 
in  the  grey),  it  is  necessary  for  it  to  undergo  one  or  more  processes. 

Certain  descriptions  of  heavy  cotton  goods  called  fustians,  moleskins,  &c,  are  sold 
to  the  merchant  by  the  manufacturer  in  the  grey,  without  being  either  bleached  or 
dyed.  Previously  to  these  being  sold  by  the  merchant  they  are  sent  by  him  from  his 
warehouse  to  the  percher,  stiffener,  raiser,  and  shearer,  and  to  the  fustian-cutter,  and 
are  subjected  to  various  processes.  When  sent  to  the  fustian-cutter,  they  are  "cut," 
that  is,  the  surface  is  divided  by  a  knife  into  various  ribs  for  the  entire  length  of  each 
piece.  Perching,  stiffening,  raising,  shearing,  and  cutting  are  all  processes  of  finishing  ; 
and  with  some  classes  of  goods,  they,  some  or  one  of  them,  are  the  only  processes 
performed  upon  them  after  manufacturing. 

Preparatory  to  "  cutting  "  the  cloth  requires  to  be  "  perched,"  which  is  a  process 
whereby  a  "nap"  or  "pile"  is  raised  or  produced  on  the  back  of  the  cloth,  or 
"stiffened,"  that  is,  coated  with  a  paste  or  size. 

"  Raising  and  shearing  "  may  be  shortly  described  as  follows: — The  cloth  is  sent 
in  the  grey  from  the  warehouse  of  the  merchant  to  the  raiser  and  shearer,  by  whom 
in  the  process  of  "  raising  "  it  is  passed  over  revolving  rollers  clothed  with  wire  cards 
(the  machine  being  known  by  the  name  of  a  "raising  machine"),  which  raises  or 
produces  a  "nap"  or  "pile"  on  the  face  of  the  cloth.  In  shearing,  the  cloth  is  run 
through  a  machine  to  shear  or  cut  off  a  certain  portion  of  the  nap  or  pile  which  has 
been  raised  by  the  raising  machine. 

If  the  cloth  requires  "stiffening,"  it  is  "stiffened"  previously  to  shearing. 

The  cloth  is  "hooked"  or  "plaited,"  and  returned  to  the  merchant. 
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[142]  These  operations  of  raising,  sliearintr,  ] >< •  r< ■} i i 1 1 lt,  and  stiffening,  arc  done  at 
the  appellant's  works,  and  constitute  his  sole  occupation  or  business.  This  occupation 
or  business  is  carried  on  as  a  separate  and  independent  trade  by  the  appellant  ;  and 
no  process  connected  with  bleaching  or  with  dyeing  is  conducted  upon  the  premises. 
After  the  appellant  has  performed  the  last-named  processes  upon  cloth  that  requires 
to  be  "dyed,  it  docs  not  come  again  to  his  hands,  but  is  "cut"  bv  the  "  fustian- 
cutter,"  and  is  then  sent  to  be  "dyed  and  "finished."  This  applies  to  goods  that 
are  only  in  part  finished  by  the  appellant. 

"  Bleaching"  converts  grey  goods  into  white  goods.  This  is  effected  by  various 
processes;  and  these  differ  according  to  the  kind  of  cloth  and  the  purposes  for  which 
it  is  intended.  In  the  case  of  the  lighter  description  of  cotton  cloth  called  "  calicoes," 
the  first  process  at  the  bleach  works  is  to  "  fire  "  it.  That  is  done  by  passing  the 
cloth  over  heated  iron  or  gas  lights ;  and  the  object  is  to  take  the  woolly  fibres  off 
the  face  of  the  cloth.  It  is  next  washed  and  boiled  in  various  vessels  or  kiers,  in  con- 
nection with  which  various  chemical  compounds  are  used,  until  the  cloth  becomes 
white.  It  is  then  passed  through  a  machine  called  a  "wetting  out  mangle"  or 
"squeezer,"  for  the  purpose  of  taking  out  the  creases.  This  completes  the  process  of 
"bleaching"  (calicoes),  strictly  so  called.  The  cloth  is  afterwards  "finished."  To 
effect  this,  the  cloth  is  "stiffened,"  which  is  effected  by  compressing  a  certain  quantity 
of  liquid  starch  into  the  cloth  by  means  of  a  machine  called  a  "  stitfening-machine ; " 
after  which  the  cloth  is  "dried'';  and  lastly  it  is  "calendered,"  that  is,  pressed 
between  revolving  cylinders  or  rollers  which  are  either  heated  or  cold  according  to 
the  kind  of  "finish  "  intended  to  be  put  upon  the  cloth.  It  is  then  hooked  or  plaited 
into  [143]  folds,  and  finally  "packed,"  that  is,  placed  between  bleachers'  boards,  or 
wrapped  in  sheets,  for  the  purpose  of  conveyance  from  the  works  to  the  warehouse  of 
the  manufacturer  or  merchant.  All  the  various  processes  above  mentioned  as  being 
undergone  by  the  cloth  subsequent  to  "squeezing"  and  previous  to  "packing,"  are 
called  in  the  trade  by  the  collective  name  of  "  finishing,"  and  are  almost  invariably, 
but  not  always,  carried  on  at  the  same  works  as  the  "bleaching,"  and  in  connection 
with  and  as  part  of  the  trade  or  occupation  of  bleaching. 

In  the  case  of  fustians,  the  first  process  at  the  bleach  works  is,  to  "ash"  and 
"s  ur"  it.  That  is  done  by  first  passing  the  cloth  through  a  liquor  composed  of  soda 
and  boiling  water,  and  afterwards  through  a  liquor  composed  of  vitriol  and  water.  It 
is  then  passed  through  other  liquor  in  which  various  chemical  compounds  are  used, 
until  the  cloth  becomes  white.  It  is  then  passed  through  the  "wetting  out  mangle" 
or  "squeezer,"  for  the  purpose  of  taking  out  the  creases.  This  completes  the  process 
of  "  bleaching "  fustians,  strictly  so  called.  The  cloth  is  afterwards  "finished."  To 
effect  this  upon  bleached  fustians,  the  cloth  is  "stiffened,"  as  above  described;  after 
which  it  is  dried,  re-raised,  and  lastly  it  is  hooked  or  plaited,  and  sent  into  the  ware- 
house of  the  manufacturer  or  merchant.  The  processes  oj  "finishing"  lastly  mentioned, 
are  almost  invariably,  but  not  always,  earned  on  at  the  sanu  works  as  the  "bleaching,"  and 
in  connection  with  and  a   part  oj  the  trade  or  occupation  of  a  bleacher. 

"Dyeing"  converts  grey  goods  into  coloured  goods,  by  the  use  of  various  colours 
in  solution.  In  the  ease  of  "calicoes,"  the  first  piocess  is  to  fire  the  cloth  as  mentioned 
above.     It  is  afterwards  " bleached "  as  hereinbefore  described  (if  necessary  for  the 

purposes  for  which  it  is  intended,  but  not  otherwise),  and  then  [144]  passed  through 
the  coloured  liquid,  and  is  then  "dried."  This  completes  the  process  of  dyeing 
calicoes,  properly  so  called.  The  cloth  is  afterwards  "finished."  To  effect  this,  the 
cloth  is  stiffened,  dried,  and  calendered,  in  like  manner  as  mentioned  above.     It   is 

then  hooked  or  plaited,  and  finally  conveyed  to  tin-  warehouse  of  the  manufacturer  or 
merchant. 

All  the  various  processes  above  mentioned  as  being  undergone  by  the  cloth  for  the 
pui  pose  ot  "  finishing,"  are  carried  on  at  the  same  works  as  the  "dyeing"  process,  and 
In  connection  with  and  as  par)  of  the  trade  or  occupation  of  a  dyer:  /mi  iiuiii  of  them 
•  if  i  irried  "u  at  the  appellant's  works,  the  appellant  not  being  a  finisher  oj  the  class  oj  goods 
in  which  /I"  oi'iiii  in  nihil!"/  processes  apply. 

In  the  case  of  " fustians,"  the  fust  process  is  to  " perch "  the  cloth  on  the  back, 

and,  if  the  colour  requires  that   it  si M  be  bi,  bul   not  otherwise,  the  cloth  is  aftei 

wards  bleached  as  hereinbefore  desoribed,  and  i^  then  pa I  through  the  coloured 

liquid,  and  then  dried,     fins  completes  the  pr ■     "i  dyeing  in  ii. iii  ,  properly  so 

called.     The  cloth  is  afterwards  "finished."    To  effect   tin-,  the  cloth   is  stiffened, 
G.  P.  xx.— 35* 
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dried,  raised,  and  sheared,  in  the  like  manner  as  mentioned  above.  It  is  then  hooked 
or  plaited,  and  finally  conveyed  to  the  warehouse  of  the  manufacturer  or  merchant. 
Many  of  the  various  processes  of  "  finishing  "  are  usually  carried  on  at  the  same  works 
as  the  dyeing  process,  and  in  connection  with  and  as  part  of  the  trade  or  occupation 
of  a  dyer.  The  appellant  does  not  perform  any  of  the  said  several  last-mentioned 
processes  on  dyed  fustians. 

In  addition  to  what  is  hereinbefore  stated  as  to  "  packing,"  the  same  expression  is 
used  to  describe  the  making  up  of  goods  (by  means  of  hydraulic  pressure)  in  bales  for 
exportation.  Steam  power  is  used  for  [145]  this  purpose  ;  but  this  process  is  generally 
carried  on  at  warehouses,  and  not  at  bleaching  works  or  at  the  works  of  a  percher, 
stiffener,  raiser,  and  shearer. 

The  trade,  business,  or  occupation  of  the  appellant  is  that  of  a  percher,  stiffener, 
raiser,  and  shearer,  otherwise  a  finisher  of  grey  goods,  exclusively.  No  process  con- 
nected with  bleaching  or  with  dyeing  is  carried  on  by  him  or  upon  his  premises  or  any 
part  thereof.  The  appellant  does  not  buy  or  sell  any  goods,  but  only  performs  the 
four  processes  above  mentioned  upon  grey  goods  belonging  to  other  persons,  which, 
after  being  returned  by  him  to  the  customer,  may  be  in  whole  or  in  part  sold  in  the 
grey,  or  may  be  in  whole  or  in  part  bleached  and  dyed  on  other  premises.  His 
premises  consist  of  a  building  in  which  children  within  the  meaning  of  the  Factories 
Act  are  employed,  and  in  which  steam-power  is  used  in  the  occupation  of  perching, 
stiffening,  raising,  and  shearing,  otherwise  "finishing"  of  cloth  of  cotton,  commonly 
called  fustian. 

On  behalf  of  the  appellant,  it  was  contended  before  the  magistrate  that  the 
Bleaching  and  Dyeing  Works  Act,  1860,  viz.  the  23  &  24  Vict.  c.  78,  only  applied  to 
"bleaching  works"  ordinarily  so  called,  and  "dyeing  works,"  ordinarily  so  called; 
and  that,  as  no  process  connected  with  bleaching  or  with  dyeing  was  carried  on  by 
or  on  the  premises  of  the  appellant,  and  as  his  business  was  an  occupation  entirely 
separate  and  distinct  from  each  of  them  respectively,  his  works  were  not  "bleaching 
works  "  or  "  dyeing  works  "  within  the  meaning  of  the  statute. 

It  was  further  contended  that  the  word  "finishing"  used  in  the  statute  was  meant 
to  apply  strictly  to  the  process  of  finishing  performed  by  the  bleacher  on  the  bleached 
goods,  and  by  the  dyer  on  the  dyed  goods,  as  described  above,  and  as  ancillary  to  the 
principal  oper-[146]  ation  of  bleaching  or  dyeing;  and  that  the  words  "finishing 
works"  used  in  the  11th  section  of  the  statute  were  meant  to  apply  to  that  portion 
of  the  bleaching  works  or  dyeing  works  (as  the  case  might  be)  where  the  process  of 
finishing,  as  ancillary  to  the  principal  operation  as  lastly  described,  was  carried  on. 

Upon  these  facts,  the  magistrate  decided  that  the  offence  charged  against  the 
appellant  was  proved,  and  convicted  him  in  a  penalty  of  20s.  ;  the  ground  of  his 
decision  being  that,  according  to  the  true  interpretation  of  the  7th  section  of  the 
Bleaching  and  Dyeing  Works  Act,  1860,  taken  in  conjunction  with  the  11th  section 
of  the  same  statute,  the  works  of  the  appellant  were  works  within  the  provisions  of 
that  act. 

The  appellant,  being  dissatisfied  with  this  decision  as  being  erroneous  in  point  of 
law,  required  the  magistrate  to  state  a  case  pursuant  to  the  statute  20  &  2 1  Vict. 
c.  43,  for  the  opinion  of  this  court  ;  which  he  stated  accordingly,  as  above. 

The  question  for  the  opinion  of  the  court  was  whether  the  decision  was  or  was 
not  erroneous  in  point  of  law. 

Mellish,  Q.  C.  (with  whom  was  Leresche),  for  the  appellant.  The  question  is 
whether  the  works  of  the  appellant  as  described  in  this  case  are  works  within  the 
meaning  of  the  7th  section  of  the  Bleaching  and  Dyeing  Works  Act,  I860.  23  .V  24 
Vict.  c.  78.  The  title  of  the  act  is,  "An  act  to  place  the  employment  of  women, 
young  persons,  and  children  in  bleaching  works  and  dyeing  works  under  the  regulation 
of  the  Factories  Acts."  The  1st  section  recites  that  "it  is  the  practice  of  some  of  the 
occupiers  of  bleaching  works  and  dyeing  works  to  keep  females,  young  persons,  and 
children  at  work  during  the  night,  and  an  unreasonable  number  of  hours  during  the 
day ;  and  [147]  that  such  practices  are  not  necessary  to  the  successful  carrying  on  of 
those  trades,  but  are  very  injurious  to  the  health  and  morals  of  the  females,  young 
persons,  and  children  employed  therein,  and  it  has  become  necessary  to  regulate  the 
employment  of  such  people,  and  to  provide  for  the  education  of  such  children."  It 
then  recites  the  3  &  4  W.  4,  c.  103,  the  7  &  8  Met.  c.  15,  the  10  &  11  Vict.  c.  29, 
the  13  &  14  Vict.  c.  54,  the  16  &  1  7  Vict.  c.  104,  and  the  19  &  20  Vict,  c.  38,  commonly 
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called  the  Factory  Acts.  The  1st  section  enacts  that,  "from  and  after  the  1st  oi 
August,  L861,  the  powers  and  provisions  of  the  hereinbefore  recited  acts  shall  apply 
and  lit'  lielil  to  apply  to  bleaching  works  and  dyeing  works,  except  works  in  which 
the  operation  of  bleaching  by  the  open-air  process  is  the  only  operation  of  bleaching 
carried  on,  and  to  the  employment  of  females,  young  persons,  and  children  in  bleach- 
ing works  and  dyeing  works,  except  as  aforesaid,  to  all  intents  and  purposes  as 
completely  and  effectually  as  if  such  bleaching  works  and  dyeing  works  had  been 
mentioned  and  included  in  the  provisions  of  the  hereinbefore  recited  acts  or  any  of 
them,  except  as  is  hereinafter  provided."  The  material  clause  is  the  7th,  which 
enacts  that  "in  the  construction  of  this  act,  the  words  -bleaching  works'  and  'dyeing 
works'  shall  be  understood  respectively  to  mean  any  building,  buildings,  or  premises 
in  which  females,  young  persons,  and  children,  or  any  of  them,  are  employed,  and  in 
one  or  more  of  which  buildings  or  premises  any  process  previous  to  packing  is  carried 
on  in  the  occupation  of  bleaching,  dyeing,  or  finishing  of  any  yarn  or  cloth  of  cotton, 
silk,  wool,  or  Max,  or  any  of  them,  or  any  mixture  of  them,  or  any  yarn  or  cloth  of 
any  other  material  or  materials,  and  in  one  or  more  of  which  processes,  steam,  water, 
or  other  mechanical  power  is  used  or  employed."  The  word  "finishing"  was  evidently 
put  in  here  to  include  [148]  females,  young  persons,  and  children  who  might  be 
employed  in  the  finishing  processes  by  bleachers  or  dyers;  and  clearly  was  not 
intended  to  apply  to  persons  whose  business,  like  that  of  the  appellant,  is  confined  to 
finishing,  and  has  no  connection  whatever  with  bleaching  and  dyeing.  If  this  were 
not  so,  the  word  "finishing  "  would  be  found  in  the  title  and  preamble,  and  in  the 
previous  clauses  of  the  act.  The  appellant  is  neither  a  bleacher  nor  a  dyer,  but  is 
merely  a  finisher  of  goods  which  are  never  bleached  or  dyed.  The  11th  section, 
which  uses  the  word  "  finishing,"  carries  the  case  no  further.  The  registers  of  the 
days  and  hours  of  employment  given  in  the  schedules,  speak  only  of  women  and 
children  employed  at  bleaching  works  or  dyeing  works.  An  information  describing 
the  alleged  offender's  works  as  "finishing  works"  clearly  would  be  bad.  Upon  what 
pretence  are  these  premises  called  "bleaching"  rather  than  "dyeing  works?" 
[liyles,  J.  It  would  seem  from  the  language  of  the  preamble  that  "finishing  works," 
if  there  be  such,  are  not  within  the  mischief  of  the  act.]  The  73rd  section  of  the 
7  A;  8  Vict.  c.  15,  and  the  2nd  section  of  the  8  &  '■>  Vict.  c.  29,  speak  of  "finishing"  as 
incidental  to  some  process  of  manufacture.  It  is  evident,  therefore,  that,  when  the 
legislature  here  speaks  of  finishing,  it  means  only  the  operation  of  finishing  by  bleachers 
and  dyers.  [Williams,  J.  Is  there  a  distinct  trade  of  "finishing"  after  the  bleaching 
and  dyeing '|     There  may  be. 

Welsby  (with  whom  was  the  Attorney-General),  for  the  respondent  (a).  The 
7th  section  in  so  many  words  [149]  enacts  that,  "in  the  construction  of  this  act.  the 
words  'bleaching  winks'  and  'dyeing  works'  shall  be  understood  respectively  to 
mean  any  building,  buildings,  or  premises  in  which  females,  young  persons,  and 
children,  or  any  of  them,  are  employed,  and  in  one  or  more  of  which  buildings  or 
premises  any  process  pn  vious  to  packing,  is  carried  on  in  ///<■  occupation  oj  bU  aching,  dyt  ing, 
or  finishing  of  any  yarn  or  cloth  of  cotton,  silk,  wool,  or  flax,  or  any  of  them,  or  any 
mixture  of  them,  or  any  yam  or  cloth  of  any  other  material  or  materials,  and  in  one 
in  more  of  which  processes  steam,  wafer,  or  other  mechanical  power  is  used  or 
employed."  The  introduction  of  the  word  " finishing "  was  wholly  unnecessary  if  it 
was  intended  to  convey  no  more  than  is  suggested  on  the  part  of  the  appellant, — a 
process  incident  to  bleaching  or  dyeing.  The  1  lib  section  is  even  stronger  than  the 
7th:  it  speaks  of  "  the  time  within  which  a  person  maybe  employed  in  bleaching, 
dyeing,  or  finishing  works."     Nothing  can  be  plainer  than  the  language  used.     The 

(a)  The  point.,  marked  for  argument  on  the  pari  of  the  respondent  were  as 
follows  : — 

•■  I.  That,  according  to  the  true  interpretation  of  the  Tih  section  of  the  Bleaching 
and   Dyeing  Works  Act,   1860,  23  &  24    Vict.  c.  78,  taken  in  conjunction  with  the 

11th    Secti I    tin1      .niie    :iet,    the    WOrkfi    Oi    lb''   appellant    were    works    within    the 

pio\ isions  of  t bat  .hi 

"2.  That  the  appellant  had  offended  against  the  Baid  acts  in  the  information 
mentioned,  by  employing  in  his  said  bleaching  works  the  said  John  Davies,  a  child 
under  thirteen   years,  without    having  obtained   a   certificate    from   a   schoolmaster,  as 

by  the  said  acts  required." 
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interpretation  clause  gives  a  key  to  the  meaning  of  the  schedules  as  well  as  to  the 
rest  of  the  statute. 

Mellish  was  heard  in  reply. 

WILLIAMS,  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for  the 
appellant.  This  act  of  parliament  certainly  is  drawn  in  language  which  admits  of  the 
arguments  which  have  been  urged  by  Mr.  [150]  Welsby  in  support  of  the  conviction. 
I  cannot  say  that  there  is  not  a  mode  of  expression  as  to  finishing, — especially  looking 
at  the  11th  section,  which  speaks  of  "finishing  works," — which  would  seem  to  be 
addressed  to  finishing  works  in  the  manner  in  which  the  appellant  carries  on  such 
works.  But,  looking  at  the  general  scope  of  the  act,  and  at  the  language  used  in  the 
schedules,  I  think  it  is  impossible  to  come  to  any  other  conclusion  than  that  by 
finishing  is  meant  that  sort  of  finishing  which  is  incident  to  the  trade  of  a  bleacher  or 
dyer,  and  not  that  which  is  carried  on  by  the  appellant  as  a  separate  and  independent 
trade.     I  think  the  conviction  was  wrong. 

Willes,  J.  I  see  no  reason  for  dissenting  from  the  opinion  formed  by  the  rest  of 
the  court. 

Byles,  J.  I  agree  with  my  Brothers  Williams  and  Willes.  If  it  had  not  been 
for  the  somewhat  loose  framing  of  the  7th  and  1 1th  sections  of  the  statute,  it  would 
have  been  plain  beyond  a  doubt  that  the  act  applies  only  to  persons  carrying  on  the 
business  of  bleaching  and  dyeing,  and  to  works  where  those  two  operations  are 
carried  on  :  for,  the  preamble  only  strikes  at  bleaching  and  dyeing,  and,  as  Mr.  Mellish 
has  pointed  out,  the  schedules  apply  only  to  the  registers  to  be  kept  by  the  occupiers 
of  bleaching  works  and  dyeing  works.  There  is  nothing  in  the  first  six  section-  of 
the  act  to  include  "finishing."  In  s.  7  the  word  "finishing"  is  used  twice, — first, 
where  it  speaks  of  the  premises  in  which  "  any  process  previous  to  packing  is  carried 
on  in  the  occupation  of  bleaching,  dyeing,  or  finishing  of  any  yarn  or  cloth,"  &C.,  which 
evidently  means  finishing  as  incident  to  the  operations  of  bleaching  or  dyeing.  And 
it  is  even  more  clear  in  the  latter  part  of  the  section,  which  provides  that  "the  [151] 
words  'the  operation  of  bleaching  by  the  open-air  process'  shall  include  every  process, 
whether  of  preparing,  beetling,  dyeing,  finishing,  or  otherwise,  to  which  yarn  or  cloth 
bona  fide  bleached  in  the  open  air  in  fields  or  greens  is  usually  and  properly  subjected." 
There,  also,  it  seems  to  me,  the  word  "  finishing  "  means,  and  can  only  mean,  completing 
the  process  of  open-air  bleaching.  The  only  difficulty  I  have  felt  arises  from  the 
language  of  the  1 1th  section.  But  there  in  all  probability  the  legislature  adopted  the 
word  "or"  by  inadvertence  from  s.  7.  It  may  be  that  the  act  includes  finishing 
works,  after  bleaching  and  dyeing.  That  construction  would  be  <juite  consistent 
with  the  two  schedules.  Upon  the  whole,  I  cannot  entertain  any  doubt  that  the 
finishing  contemplated  by  the  act  is  the  completion  of  the  operation  of  bleaching  or 
of  dyeing. 

Keating,  J.     I  entirely  concur  with  the  rest  of  the  court  in  thinking  that  the  con- 
viction in  this  case  cannot  be  supported. 
Decision  reversed. 


[152]    Benjamin  Taylor,  Appellant ;   Weston  Hickes,  Respondent. 

June  -2Sth,  1862. 

The  73rd  section  of  the  Factory  Act,  7  &  8  Vict.  c.  15,  enacts  that,  "  the  word  '  factory,' 
notwithstanding  any  provision  or  exemption  in  the  Factory  Act  (3  &  4  W,  4, 
c.  103),  shall  be  taken  to  mean  all  buildings  and  premises  wherein  or  within  the 
close  or  curtilage  of  which  steam,  water,  or  any  other  mechanical  power  shall  be 
used  to  move  or  work  any  machinery  employed  in  preparing,  manufacturing,  or 
finishing,  or  in  any  process  incident  to  the  manufacture  of  cotton,  vyool,  hair,  silk, 
flax,  hemp,  jute,  or  tow,  either  separately  or  mixed  together,  or  mixed  with  any 
other  material  or  any  fabric  made  thereof;"  and  "any  room  situated  within  the 
outward  gate  or  boundary  of  any  factory  wherein  children  or  young  persons  are 
employed  in  a  process  incident  to  the  manufacture  carried  on  in  the  factory,  shall 
be  taken  to  be  a  part  of  the  factory,  although  it  may  not  contain  any  machinery  :" 
and  then  comes  this  exception,— "'hut  this  "enactment  shall  not  extend  to  any  part 
of  such  factory  used  solely  for  the  manufacture  of  go  >ds  made  entirely  of  any  other 
material   than    those   herein    enumerated."— The    appellant    was   the    occupier   of 
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premises  in  Birmingham  in  which  steam  power  was  used  to  work  machinery 
employed  in  manufacturing  cotton  and  wool  into  "  wehhing,"  of  which  he  made 
men's  braces  and  horses'  girths  by  cutting  the  material  into  lengths  and  sewing 
pieces  of  leather  and  buckles  thereto.  The  buildings  formed  an  inclosed  square, 
entered  from  the  street  by  a  gateway  :  on  the  left  was  the  building  in  which  the 
steam-power  was  used  and  the  webbing  manufactured  :  on  the  right,  within  the 
curtilage,  the  manufacture  of  braces  and  girths  was  carried  on  in  rooms  entered 
from  the  square.  One  Heeley,  a  child  under  13,  was  engaged  in  the  last  mentioned 
manufacture.  His  occupation  was,  the  preparation  of  the  pieces  of  leather  for 
attaching  to  the  webbing,  by  boring  holes  round  the  edges  with  an  awl.  No  pail 
of  the  webbing  was  ever  placed  in  his  hands  or  brought  into  the  room  ;  nor  was 
there  any  machinery  in  the  room  wdiere  he  was  so  employed. — Held,  that  this 
was  an  employment  in  a  "  factory,"  within  the  meaning  of  the  Factory  Acts, 
and  that  the  appellant  was  liable  to  a  penalty  for  a  breach  of  the  30th  section  of 
the  7  iV'  8  Viet.  c.  15. 

The  following  case  was  stated  by  the  police-magistrate  for  the  borough  of 
Birmingham,  under  the  statute  20  &  21  Vict.  c.  43  : — 

Un  the  23rd  of  April,  1862,  Benjamin  Taylor  (herein  called  the  appellant)  appeared 
before  the  police  magistrate  for  the  borough  of  Birmingham,  in  answer  to  a  summons 
issued  on  the  complaint  of  Weston  Hickes,  sub-inspector  of  factories  (herein  called  the 
respondent),  charging  that  he  the  said  Benjamin  Taylor,  being  an  occupier  of  a  certain 
factory  within  the  true  intent  and  meaning  of  the  Factories  Act,  7  &  8  Viet.  c.  I  5. 
did,  on  the  14th  of  March  preceding,  employ  in  the  said  factory,  after  the  hour  of  one 
in  the  afternoon  of  the  same  day,  one  George  Heeley,  a  child  ;  the  said  George  Heeley 
having  been  employed  in  the  same  factory  before  noon  of  the  same  day. 

The  sections  of  the  Factory  Acts  applicable  to  the  case  are  the  following  :— 

[153]  7  &  8  Vict.  e.  15,  s.  73,  interpretation  clause. 

"  Child."  The  word  "  child "  shall  be  taken  to  mean  a  child  under  the  age  of 
thirteen  years. 

"  Employed."  Any  person  who  shall  work  in  any  factory,  whether  for  wages  or 
not,  or  as  a  learner  or  otherwise,  either  in  any  manufacturing  process,  or  in  any  labour 
incident  to  any  manufacturing  process,  or  in  cleaning  any  part  of  the  factory,  or  in 
cleaning  or  oiling  any  part  of  the  machinery,  or  in  any  other  kind  of  work  whatsoever 
(save  in  the  case  hereinafter  excepted),  shall  be  deemed,  notwithstanding  any  other 
description,  limitation,  or  exception  of  employment  in  the  Factory  Act,  3  &  4  \V.  4, 
c.  103,  to  be  "employed"  therein  within  the  meaning  of  this  act. 

"Factory."  And  the  word  "factory,"  notwithstanding  any  provision  or  exemption 
in  the  Factory  Act,  3  &  4  \Y.  4,  c.  103,  shall  be  taken  to  mean  all  buildings  ami 
premises  situated  within  any  part  of  the  United  Kingdom,  and  wherein  or  within  the 
close  or  curtilage  of  which  steam,  water,  or  any  other  mechanical  power,  shall  be  used 
to  move  or  work  any  machinery  employed  in  preparing,  manufacturing,  or  finishing, 
or  in  any  process  incident  to  the  manufacture  of  cotton,  wool,  hair,  silk,  Max,  hemp, 
jute,  or  tow,  either  separately  or  mixed  together,  or  mixed  with  any  other  material, 
Or  any  fabric  made  I  hereof. 

"Boom."  And  any  room  situated  within  the  outward  gate  or  boundary  of  any 
factory  wherein  children  or  young  persons  are  employed  in  any  process  incident  to 
the  manufacture  carried  on  in  the  factory,  shall  be  taken  to  be  a  part  of  the  factory, 
although  it  may  not  contain  any  machinery.  And  any  part  of  such  factory  may  he 
taken  to  be  a  factory  within  the  meaning  of  this  act.  Hut  this  enactment  shall  not 
extend  to  any  part  of  such  factory  used  solely  for  the  purpose  of  a  dwelling-house,  nor 
to  any  part  used  solely  for  the  [154]  manufacture  of  gonds  made  entirely  of  any  other 
material  than  those  herein  enumerated,  noi'  to  any  factory  or  part  of  a  factory  used 
solely  for  the  manufacture  of  lace  or  hats,  or  of  paper,  or  solely  for  bleaching,  dyeing, 
printing,  or  calendering. 

7  it  8  Vict,  c  15,  s.  30.     "No  child  who  shall  have  been  employed  iii  a  factory 

before  noon  of  any  day,  shall  lie  employed  ill  the  same  or  any  other  factory,  either  for 

i  he  purpose  of  recovering  lost  time  or  ol  berwise,  after  one  o'clock  p.m.  of  the  same  day." 
Section  til.  "The  penalty  for  any  offence  against  tin'  factory  Act  (as  amended  by 
this  act)  for  which  no  specific  penalty  is  hereinbefore  provided,  shall  be  any  sum  not 
less  than  21.,  and  not  more  than  51. 
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The  appellant  is  the  occupier  of  buildings  and  premises  in  Birmingham  in  which 
steam-power  is  used  to  move  and  work  machinery  employed  in  manufacturing  cotton 
and  wool  into  a  material  termed  "  webbing."  Of  this  material  men's  braces  and  horses' 
girths  are  made,  by  cutting  the  same  into  lengths  and  attaching  to  the  ends  of  such 
lengths  (by  sewing)  pieces  of  strong  leather,  and  fitting  the  same  with  buckles,  &c. 

The  appellant  is  a  manufacturer  also  of  braces  and  girths,  using  for  the  purpose 
both  the  webbing  manufactured  by  himself  and  other  webbing  purchased  by  him. 
The  webbing  when  made  is  a  perfect  fabric  of  itself  ;  and  the  process  of  manufacturing 
webbing  from  cotton  and  wool,  and  the  process  of  manufacturing  braces  and  girths 
from  webbing,  are  generally  separate  and  distinct. 

The  buildings  of  the  appellant  form  an  inclosed  square,  entered  from  the  street  by 
a  gateway.  On  the  left  hand  as  you  enter  is  the  building  in  which  the  steam-power 
is  used  and  the  webbing  is  manufactured.  This  is  admitted  to  be  a  factory  ;  and  the 
education  and  hours  of  labour  of  the  children  em-[155]-ployed  in  it  are  regulated  by 
the  provisions  of  the  Factory  Act. 

On  the  right  hand  of  the  square,  within  the  outer  gates  and  boundary,  and  within 
the  close  and  curtilage  of  the  same  buildings,  the  manufacture  of  braces  and  girths  is 
carried  on  in  rooms  entered  from  the  square  :  and,  on  the  day  mentioned  in  the 
summons,  both  before  noon  and  after  one  o'clock  in  the  afternoon  of  the  same  day, 
Ueorge  Heeley,  a  child  under  thirteen  years  of  age,  was  engaged  in  Labour  for  the 
appellant  in  the  last-mentioned  manufacture. 

His  occupation  was  the  preparation  of  the  pieces  of  leather  above  mentioned  for 
being  stitched  to  the  webbing,  by  boring  holes  round  the  edges  with  a  fine  awl.  This 
was  the  only  process  in  which  he  was  employed.  No  part  of  the  webbing  itself  was 
ever  placed  in  his  hands,  or  brought  into  the  room.  There  was  no  machinery  in 
the  room. 

The  question  was  whether  this  was  an  employment  in  a  "factory''  within  the 
meaning  of  the  sections  of  the  Factory  Acts  above  mentioned. 

It  was  contended  on  the  part  of  the  appellant  that  it  was  not,  inasmuch  as  the 
work  upon  which  the  said  George  Heeley  was  employed  was  not  a  process  incident  to 
the  manufacture  carried  on  in  the  factory  ;  that  the  "room"  in  which  he  was  employed 
could  not  be  taken  to  be  a  part  of  the  factory, — the  manufacture  of  girths  and  braces 
being  a  wholly  distinct  ami  separate  business,  and  the  material  upon  which  he  was 
employed  not  being  one  of  those  enumerated  as  requisite  to  constitute  a  factory 
regulated  by  the  act. 

On  the  other  hand,  it  was  contended  by  the  respondent  that,  under  the  compre- 
hensive terms  of  the  interpretation  clause,  every  part  of  the  buildings  and  premises 
of  the  appellant  within  the  close  or  curtilage  must  lie  taken  to  be  part  of  the  "  factory  "  ; 
that  it  was  [156]  the  object  and  intent  of  the  legislature  that  every  child  and  young 
person  engaged  in  any  manufacturing  process  within  the  same  should  be  under  the 
protection  of  the  act  for  the  purpose  of  education,  &c.  ;  and  that  the  work  in  which 
the  child  George  Heeley  was  engaged  on  the  day  in  question  was  an  employment 
within  its  meaning. 

The  magistrate  was  of  opinion  that  the  latter  was  the  true  construction  of  the 
statute  ;  and  he  therefore  convicted  the  appellant  in  the  penalty  of  40s. 

A  case  having  been  demanded,  the  magistrate,  in  compliance  with  the  provisions 
of  the  statute,  asked  the  opinion  of  the  court  upon  the  above  case.  If  they  should 
be  of  opinion  that  the  conviction  was  legally  and  properly  made,  and  that  the  appellant 
was  liable  as  aforesaid,  then  the  conviction  was  to  stand  ;  but,  if  the  court  should  be 
of  a  contrary  opinion,  then  the  complaint  was  to  be  dismissed. 

Harrington,  for  the  appellant.  The  penalty  alleged  to  have  been  incurred  in  this 
case  is  for  a  violation  of  the  30th  section  of  the  7  &  8  Vict.  c.  1 5,  which  enacts,  amongst 
other  things,  that  "  no  child  who  shall  have  been  employed  in  a  factory  before  noon 
of  any  day  shall  be  employed  in  the  same  or  any  other  factory,  cither  for  the  reco\  ery 
of  lost  time  or  otherwise,  after  one  of  the  clock  in  the  afternoon  of  the  same  day,  save 
in  the  cases  where  children  may  work  on  alternate  days."  The  forfeiture  is  imposed 
by  s.  64,  "not  less  than  21.,  and  not  more  than  51."  The  question  in  this  case  turns 
entirely  upon  the  construction  of  that  part  of  the  73rd  section,  which  gives  the 
interpretation  of  the  word  "factory."  It  enacts  that  "  the  word  'factory,'  notwith- 
standing any  provision  or  exemption  in  the  Factory  Act  [3  &  4  W.  4,  c.  103],  shall  be 
taken  to  mean  all  buildings  and  premises  situated  within  [157]  any  part  of  the  United 
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Kingdom  of  Great  Britain  and  Ireland  wherein  or  within  the  close  or  curtilage  of  which 
steam,  water,  or  any  other  mechanical  power  shall  be  used  to  move  or  work  any 
machinery  employed  in  preparing,  manufacturing,  or  finishing,  or  in  any  process 
incident  to  the  manufacture  of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow,  either 
separately  or  mixed  together,  or  mixed  with  any  other  material,  or  any  fabric  made 
thereof;  and  any  room  situated  within  the  outward  gate  or  boundary  of  any  factory, 
wherein  children  or  young  persons  are  employed  in  any  process  incident  to  the  manu- 
facture carried  on  in  the  factory,  shall  be  taken  to  be  a  part  of  the  factory,  although 
it  may  not  contain  any  machinery  ;  and  an)'  part  of  such  factory  may  be  taken  to  be 
a  factory  within  the  meaning  of  this  act;  but  this  enactment  shall  not  extend  to  any 
part  of  such  factory  used  solely  for  the  purposes  of  a  dwelling-house,  nor  to  any  part 
used  solely  for  the  manufacture  <</  yowl*  made  entirely  of  any  other  material  titan  tlwfe  herein 
i  a  a,, i  rule,/,  nor  to  any  factory  or  part  of  a  factory  used  solely  for  the  manufacture  of 
lace,  of  hats,  or  of  paper,  or  solely  for  bleaching,  dyeing,  printing,  or  calendering." 
It  cannot  be  denied  that  steam-power  was  employed  here,  or  that  the  room  where  the 
child  in  question  worked  is  within  the  curtilage  :  but  it  is  submitted  that  the  penalty 
does  not  attach,  because  the  room  was  a  part  of  the  factory,  "  used  solely  for  the 
manufacture  of  goods  made  entirely  of  some  other  material  than  those  enumerated  in 
the  act,"  viz.  leather.  [Byles,  J.  What  are  the  "goods"  which  are  manufactured  at 
this  place?  arc  they  "braces"  or  "brace-ends."]  It  is  quite  consistent  with  the  state- 
ments in  this  case  that  the  "braces  "were  made  in  London  or  elsewhere.  [Welsby. 
The  case  expressly  states  that  "on  the  right  hand  of  the  square,  within  the  outer  gates 
and  boundary,  and  [158]  within  the  close  and  curtilage  of  the  same  buildings,  the 
manufacture  of  braces  ami  girths  is  carried  on  in  rooms  entered  from  the  square."]  The 
boy's  sole  employment  was  piercing  the  leather  ends,  to  prepare  them  for  the  process 
of  sewing  to  the  webbing.  [Williams,  J.,  What  the  boy  did  is  immaterial  :  the  question 
is,  what  is  the  place  in  which  he  worked.  The  "room"  is  clearly  within  the  enacting 
part  of  the  section.  How  do  you  bring  it  within  the  excepting  part  ?  Can  the  room 
in  question  be  said  to  be  a  part  of  the  factory  used  solely  for  the  manufacture  of  goods 
made  of  leather?]  It  is  a  part  not  used  for  the  manufacture  of  webbing,  but  merely 
for  preparing  the  leather  to  be  added  to  that  which  had  already  been  manufactured 
in  another  part,  or  purchased  elsewhere.  The  object  of  the  act  is,  to  prevent  children 
from  being  employed  in  close  proximity  to  machinery.  The  statute  is  a  highly  penal 
one  ;  and  the  court  will  not  unnecessarily  extend  its  construction.  The  ease  is  clearly 
not  within  the  mischief.  [Williams,  .1.  If  the  establishment  had  consisted  merely  of 
the  manufacture  of  braces  and  girths  out  of  materials  purchased  elsewhere,  and  the 
steam  or  other  power  were  merely  employed  in  putting  them  together,  there  might 
be  some  foundation  for  your  argument.  But,  as  there  is  on  the  premises  a  manu- 
facturing within  the  act,  and  as  the  room  in  question  is  within  the  factory,  to  bring 
the  case  within  the  exception  you  must  shew  that  it  is  a  part  used  solely  for  the 
manufacture  of  goods  made  entirely  of  other  materials  than  those  enumerated.]  It 
is  not  to  be  expected  that  there  would  be  two  separate  and  distinct  manufactures 
canicd  on  within  the  same  manufactory.  The  manufacture  the  statute  means  is,  the 
conversion  of  the  raw  material  into  a  marketable  fabric,  not  the  mere  operation  of 
preparing  one  fabric  to  enable  it  more  readily  to  be  joined  to  another.  [159]  [Willes,  J. 
U  hat  do  you  suggest  to  be  the  ground  of  the  exception  !]  The  object  was  to  meet 
such  a  case  as  this,  where  a  portion  of  the  premises  is  devoted  to  the  doing  of  some- 
thing which  is  wholly  unconnected  with  machinery.  [Willes,  J.  I  should  have 
thought  the  object  was  to  remove  the  temptation  of  using  the  hands  of  children  to 
keep  pace  willi  steam  power,  which  never  tires.  I'.yle  .  .1.  The  appellant  is  B  umiiii 
facturer, — 1,  of  webbing  for  braces  and  girths,  -J,  of  the  brace  ends  of  leather,  .">,  of 
the  complete  braces  and  girths  ;  which  last  comprehends  the  two  former.  |  The  words 
of  the  statute  are  "  mixed  "  (not  sewn)  "  wit  h  any  other  material.  '  [Byles,  J.  "Or 
any  fabric  made  thereof."] 

Welsby  (with    whom    was   the   Attorney-General),  for  the   respondent.      It    is   con 
ceded  thai  this  is  a  "factory";  and  ii   must  also  be  conceded  that  the  "room"  falls 
within  tl nacting  part  of  the  clause.     The  whole  question  turns  upon  the  excepting 

part, — "  but  this  enactment    shall    not    extend    to  any  part  of  such  factory  used   solely 
for  the  manufacture  of  goods   made   entirely  of  any  other  material   than   those   herein 

enumerated."    [Willes,  .1.    The  word  "wherein,"  in  the  enacting  part,  I  presume, 
refers  to  "  factory."]     It  is  ambiguous ;  it  may  refer  ei1  her  to  "  factory  "  or  to  "  room." 
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We  may  assume  that  it  refers  to  "  room."  [Williams,  J.  Nothing  is  done  in  the 
room  which  makes  it  a  factory.]  The  statement  in  the  case  is  in  substance  this  : — On 
the  right-hand  side  of  the  square,  within  the  outer  gates  and  boundary,  and  within 
the  close  and  curtilage  of  the  same  buildings,  the  manufacture  of  braces  and  girths  is 
carried  on  in  rooms  entered  from  the  square.  The  boy  Heeley  was  engaged  in  the 
last-mentioned  manufacture.  His  occupation  was  the  preparation  of  the  pieces  of 
leather  (for  the  ends  of  braces  and  girths)  [160]  by  boring  holes  round  the  edges 
with  an  awl.  Xo  part  of  the  webbing  was  ever  placed  in  his  hands  or  brought  into 
the  room  :  and  there  was  no  machinery  in  the  room.  Other  children  were  probably 
employed  in  other  parts  of  the  factory  in  sewing  these  leather  ends  to  the  webbing. 
If  this  case  be  within  the  excepting  part  of  s.  73,  the  act  might  always  be  evaded  by 
employing  some  of  the  children  in  one  process  in  room  A.,  others  in  a  second  process 
in  room  B.,  and  others  in  a  third  in  room  C.  [Willes,  J.  The  act  deals  with 
entireties.]  Exactly.  What  is  the  manufacture  which  the  appellant  carries  on? 
The  manufacture  of  braces  and  girths.  The  child  was  employed  in  a  process  inci- 
dental to  the  manufacture,  which  is  the  combination  of  all  the  several  processes  in 
which  results  the  production  of  the  marketable  article. 

Harrington  was  heard  in  reply. 

Williams,  J.  Mr.  Harrington,  after  a  very  able  and  ingenious  argument,  was 
driven  by  his  own  good  sense  to  admit  that  the  point  at  last  resolved  itself  into  the 
question  whether  this  case  conies  within  the  exception  in  the  interpretation  clause  of 
the  7  &  8  Vict.  c.  15,  s.  7.'?,  which,  after  declaring  that  "the  word  'factory,'  shall  be 
taken  to  mean  all  buildings  and  premises  situated  within  any  part  of  the  United 
Kingdom  wherein  or  within  the  close  or  curtilage  of  which  steam,  water,  or  any  other 
mechanical  power  shall  be  used  to  move  or  work  any  machinery  employed  in  pre- 
paring, manufacturing,  or  finishing,  or  in  any  process  incidental  to  the  manufacture 
of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow,  either  separately  or  mixed  together, 
or  mixed  with  any  other  material  or  any  fabric  made  thereof,"  and  saying,  that  "any 
room  situated  within  the  outer  gate  or  boundary  of  any  [161]  factory  wherein  children 
or  young  persons  are  employed  in  any  process  incident  to  the  manufacture  carried  on 
in  the  factory,  shall  be  taken  to  be  a  part  of  the  factory,  although  it  may  not  contain 
any  machinery,"  goes  on, — "but  this  enactment  shall  not  extend  to  any  part  of  such 
factory  used  solely  for  the  manufacture  of  goods  made  entirely  of  any  other  material 
than  those  herein  enumerated."  Is  this  case  within  that  exception  !  It  seems  to  me 
to  be  plain  that  the  room  in  question  is  not  "a  part  of  the  factory  used  solely  for  the 
manufacture  of  goods  made  entirely  of  some  other  material  than  those  enumerated," 
within  the  contemplation  of  the  act.  And  upon  that  short  ground  I  am  of  opinion 
that  the  general  provision  in  the  enacting  part  must  prevail,  and  consequently  that 
the  conviction  was  right. 

The  rest  of  the  court  concurring, 

Appeal  dismissed,  with  costs. 

Daw,  Clerk  of  the  Commissioners  of  Sewers  of  the  City  of  London  v.  The 
Metropolitan  Board  of  Works.     April  28th,  1862. 

[S.  C.  31  L.  J.  C.  P.  223  ;  8  Jur.  X.  S.  1040  ;  6  L.  T.  353.] 

Where  two  statutes  give  authority  to  two  public  bodies  to  exercise  powers  which 
cannot  consistently  with  the  object  of  the  legislature  co-exist,  the  earlier  must 
necessarily  be  repealed  by  the  later  statute. — The  145th  section  of  the  City  of 
London  Sewers  Act,  1848  (11  &  12  Vict.  c.  clxiii.),  as  to  the  naming  of  streets  and 
numbering  of  houses  in  the  city  of  London,  is  repealed  by  the  general  provision 
for  that  purpose  contained  in  the  Metropolis  Local  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  s.  141. 

This  was  an  action  brought  by  the  plaintiff,  as  clerk  of  the  commissioners  of  sewers 
of  the  city  of  London,  against  the  defendants,  the  Metropolitan  Board  of  Works,  for 
the  recovery  of  40s.  damages,  for  the  defendants'  having  defaced  the  numbers  of  the 
houses  in  [162]  Fann  Street,  Aldersgate  ;  and  by  consent,  and  under  a  judge's  order, 
the  following  case  was  stated,  without  pleadings,  under  the  42nd  section  of  the 
Common  Law  Procedure  Act,  1852,  for  the  opinion  of  this  court : — 
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Faun  Street,  Aldersgate,  is  within  the  city  of  London,  and  within  the  district 
within  and  over  which  the  sole  power  of  ordering,  designing,  making,  enlarging, 
widening,  deepening,  raising,  altering,  removing,  repairing,  cleansing,  and  scouring 
of  all  common  sewers,  drains,  and  vaults,  and  of  paving,  cleansing,  lighting,  and 
improving  the  several  streets,  was  by  the  city  of  London  Sewers  Act,  L848  (11  & 
12  Vict.  C.  clxiii.),  declared  to  be  vested  in  the  mayor  and  commonalty  of  the  city  of 
London,  to  be  executed  by  commissioners  to  be  called  commissioners  of  sewers  for  the 
city  of  London. 

The  said  commissioners,  acting  or  assuming  to  act  under  the  powers  conferred  by 
s.  1  15  of  the  City  of  London  Sewers  Act,  1848,  have  since  the  1st  of  January,  1856, 
caused  the  houses  in  the  said  streets  to  be  marked  and  numbered  in  the  manner  which 
they  thought  most  proper  for  distinguishing  the  same,  and  have  caused  the  said  marks 
and  numbers  to  be  affixed  to  each  house  and  building  in  the  said  street. 

The  metropolitan  board  of  works,  assuming  to  act  under  s.  141  of  the  18  &  19  Vict, 
e.  L20,  "  An  act  for  the  better  local  management  of  the  Metropolis,"  directed  that  the 
said  houses  should  be  marked  with  numbers  in  another  manner,  and  that  the  numbers 
affixed  by  the  said  commissioners  should  be  defaced  and  obliterated,  and  the  numbers 
directed  by  their  own  board  should  be  affixed  to  the  said  houses. 

The  numbers  affixed  by  the  commissioners  are  consecutive  numbers.  The  board 
directed  that  the  houses  should  be  distinguished  by  the  odd  numbers  only  being  on 
one  side  of  the  street  and  the  even  numbers  only  on  the  other  side.  Acting  under 
their  said  direction,  the  said  board  have  wilfully  caused  the  numbers  [163]  of  the 
said  commissioners  so  affixed  by  them  to  the  said  houses  to  be  defaced  and  obliterated, 
and  the  substituted  numbers  directed  by  them  to  be  marked  to  the  said  houses  in  the 
place  thereof. 

The  questions  for  the  opinion  of  the  court  were, — 

1.  Whether  the  commissioners  of  sewers  of  the  city  of  London  have  now  authority 
to  number  the  houses  and  buildings  in  the  streets  in  the  city  under  s.  145  of  the  City 
of  London  Sew  its  Act,  1848? 

2.  Whether  the  metropolitan  board  of  works  have  authority  under  s.  141  of  the 
18  &  19  Viet.  c.  120,  to  name  streets  and  number  houses  in  the  said  city1? 

3.  Whether  the  orders  of  the  said  board  as  to  numbering  houses  in  the  said  city 
override  the  Order  of  the  said  commissioners  in  the  same  matter? 

If  the  court  should  be  of  opinion  in  the  affirmative  on  the  first  question  and  in  the 
negative  on  the  second  and  third,  judgment  was  to  be  entered  for  the  plaintiff  for  40a, 
and  costs  of  suit.  If  in  the  affirmative  on  the  first  and  second,  and  negative  on  the 
third,  the  like  judgment  was  to  be  entered.  If  in  the  negative  on  the  first,  and 
affirmative  on  the  second  and  third,  judgment  was  to  be  entered  for  the  defendants, 
with  costs. 

Ilamieii,  for  the  plaintiff  (a).  Prior  to  the  year  1855,  [164]  the  city  of  London 
was  with  regard  to  a  sanatory  state  under  the  management  of  the  City  of  London 
Sewers  Act,  1848,  11  &  12  Vict.  c.  clxiii.  It  was  an  act  for  the  general  local  manage 
iic  nt  of  the  city  in  respect  of  paving,  lighting,  cleansing,  &c.  By  s.  145,  the 
commissioners  were  im powered  "from  time  to  time  localise  to  be  painted  or  affixed 
on  a  conspicuous  pai  I  of  some  house  or  building  at  or  near  each  end,  corner,  or  entrance 
of  every  street,  the  name  by  which  such  street  is  to  be  known,  and  from  time  to  time 
to  alter  the  name  of  any  street,  with  consent  of  the  major  part  of  the  owners  of  houses 
or  buildings  therein,  and  to  call  it  by  any  other  name  which  they  the  commissioners 

may  see   lit,  and   also  to  cause   every  house   or   building   in   each   of  the   Streets   to   be 

marked  or  numbered  in  such  manner  as  tbey  shall  judge  most  proper  for  distinguishing 

the  same,  which  mark  or  number  shall  alone    be  allowed  to  lie  affixed  to  such  hou.-c  or 

(<t)  The  points  marked  for  argument  on  the  part  of  the  plainlill  were  as  follows: — 

"1.  That  the  commissioners  of  sewers  of  the  city  of  I Ion  have  still  authority 

to  number  the  bouses  in  tic  Btreets  in  the  city,  under  s.  145  of  the  City  Sewers  Act, 
1848,  thai  section  not  being  repealed: 

"  2.  That  the  metropolitan  board  of  works  have  no!  authority,  under  a.  ill  of  i  lie 
Metropolis  Local  Management  Act,  1855,  18  A  19  Vict  >-.  120,  to  number  houses  in 
the  said  city  : 

" :(.  Thai  i  he  onler.-.  of  i  he  board  do  not  override  the  on  In-  of  the  commissioners 
as  to  the  numbering  of  bouses  in  i  be  said  oil  i 
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building  ;  and,  if  any  person  shall  wilfully  or  maliciously  destroy,  pull  down,  obliterate, 
or  deface  any  such  name  or  number,  or  any  part  thereof,  or  shall  affix  or  paint  or  set 
up  any  name  or  number  different  from  the  name  or  number  directed  by  the  commis- 
sioners, he  shall  for  every  such  offence  forfeit  and  pay  a  sum  not  exceeding  40s.  ;  and 
it  shall  be  lawful  for  the  commissioners  to  obliterate  and  destroy  such  name  or  number 
so  painted  or  affixed  contrary  to  their  order."  The  Metropolis  Local  Management 
Act,  IS  &  19  Viet.  c.  120,  which  passed  in  1855,  was  intended  to  provide  for  the 
better  sewerage,  drainage,  &c,  of  the  whole  Metropolis,  by  s.  141  makes  a  general 
provision  as  to  naming  streets  and  numbering  houses.  That  section  enacts  that  "it 
shall  be  lawful  for  the  metropolitan  board  of  works  from  time  to  time  to  cause  to  be 
painted  or  affixed  on  a  conspicuous  part  of  some  house  or  building  at  or  near  each  end, 
corner,  or  entrance  of  every  street  [165]  in  the  Metropolis  the  name  of  such  street, 
and  the  board  may,  where  more  than  one  street  in  the  Metropolis  is  called  by  the  same 
name,  alter  the  name  of  any  or  all  such  streets  except  one,  to  any  other  name  which 
to  such  board  may  seem  fit,  and  which  may  be  approved  by  the  commissioners  of  Her 
Majesty's  works  and  public  buildings  ;  and,  before  any  name  is  given  to  any  new 
street,  notice  of  the  intended  name  shall  be  given  to  the  said  board,  and,  if  there  be 
any  street  in  the  Metropolis  called  or  about  to  be  called  by  the  same  name,  the  said 
board  may,  by  notice  in  writing;  stating  that  there  is  already  a  street  in  the  Metropolis 
called  or  about  to  be  called  by  the  same  name,  and  describing  the  locality  thereof, 
given  to  the  person  by  whom  notice  of  such  intended  name  was  given  to  them,  at  any 
time  within  fourteen  days  after  receipt  of  such  last-mentioned  notice,  object  to  such 
intended  name  ;  and  it  shall  not  be  lawful  to  set  up  any  name  to  any  new  street  in 
the  Metropolis  until  the  expiration  of  fourteen  days  after  notice  thereof  has  been  given 
as  aforesaid  to  the  said  board,  or  to  set  up  any  name  objected  to  as  aforesaid;  and 
the  owners  or  occupiers  of  houses  and  buildings  in  the  several  streets  in  the  Metropolis 
shall  mark  such  houses  or  buildings  with  such  numbers  or  names,  for  the  purpose  of 
distinguishing  the  same,  as  the  said  board  may  direct  or  approve,  and  shall  renew  the 
numbers  or  names  of  such  houses  or  buildings  as  often  as  they  are  obliterated  or 
defaced  ;  and,  if  any  occupier  of  any  such  house  or  building  neglect,  for  one  week 
after  notice  from  the  said  board,  to  mark  such  house  or  building  with  such  number  or 
name  as  the  said  board  may  direct  or  approve,  or  to  renew  the  number  or  name  thereof 
as  aforesaid,  he  shall  be  liable  to  a  penalty  not  exceeding  40s.,  and  the  said  board 
may  cause  such  number  or  name  to  be  so  marked  or  renewed,  and  recover  the  expeuce 
thereof  from  the  [166]  owner  of  such  house  or  building  in  manner  hereinafter  provided  ; 
and,  if  any  person  wilfully  or  maliciously  destroy,  pull  down,  obliterate,  or  deface  the 
name  of  any  street  in  the  Metropolis,  or  the  name  or  number  of  any  house  or  building 
in  any  such  street,  or  paint,  affix,  or  set  up  any  name  to  any  street,  or  any  name  or 
number  of  any  house  or  building,  contrary  to  this  enactment,  he  shall  for  every  such 
offence  forfeit  a  sum  not  exceeding  40s.  :  and  it  shall  be  lawful  for  the  said  board  to 
cause  such  name  or  number  so  painted,  affixed,  or  set  up  contrary  to  their  directions 
to  be  obliterated  or  destroyed."     The  contention  on  the  part  of  the  defendants  will 

be  that  this  section  by  implicati cpeals  the  145th  section  of  the  City  of  London 

Sewers  Act.  The  whole  question  turns  upon  the  interpretation  clause,  s.  250,  which 
enacts  that,  "in  the  construction  of  this  act,  'the  Metropolis'  shall  be  deemed  to 
include  the  City  of  London  and  the  parishes  and  places  mentioned  in  the  schedules 
A.,  B.,  and  C.  to  this  act :  "  and  it  goes  on  "  '  The  City  of  London  '  shall  be  deemed  to 
include  all  parts  now  within  the  jurisdiction  of  the  commissioners  of  sewers  for  the 
City  of  London."  [Byles,  J.  It  defines  the  comprehending  word,  and  then  defines 
the  comprehended  word.]  The  court  will  not  hold  that  affirmative  language  in  a 
subsequent  act  repeals  affirmative  language  in  a  prior  act,  unless  they  can  see  clearly 
that  it  was  so  intended  (a).  There  are  many  parts  of  the  act  where  the  word 
"Metropolis"  is  used  in  a  sense  which  necessarily  includes  the  city  of  London.  The 
preamble  states  that  "it  is  expedient  that  provisions  should  be  made  for  the  better 
local  management  of  the  Metropolis  in  respect  of  the  sewerage  and  drainage,  and  the 
paving,  cleansing,  lighting,  and  improvements  thereof :  "  but  there  is  no  provision  in  the 
[167]  act  for  the  paving,  lighting,  &c.,  of  the  city  of  London  ;  that  is  still  left  to  be 
regulated  by  the  City  of  London  Sewers  Act,   1 848.     The  first  thirty  sections  of  the 

(a)  See  Parr//  v.   The  Croydon   Commercial   Gas  mid  Coke  Company,  ante,  vol.  xi., 
p.  579. 
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act  are  devoted  to  the  creation  of  local  corporate  bodies,  viz.   vestries.     Sections  .11 
to  41  create  another  set  of  corporations,  viz.  district  boards.     These  two  bodies  are 
separately  incorporated  by  s.  42.     Section  43  constitutes  a  third  body,  to  be  called 
"  The  Metropolitan  Board  of  Works," of  which,  by  s.  44,  three  members  of  the  corporation 
of  London  are  to  form  part.     By  s.  68,  all  sewers,  except  main  sewers,  are  vested  in  the 
vestries  and  district  boards;  the  main  sewers  being  by  s.   135  vested  in  the  metro- 
politan board  of  works.     There,  the  word  "  Metropolis,"  evidently  includes  the  city 
of  London.     The  following  sections,  down  to  s.  140,  deal  with  the  duties  of  the  metro- 
politan board  of  works,  to  be  performed  extra  the  city  of  London.     The  143rd  and 
following  sections  apply  to  general  subjects  which  do  not  affect  the  city  of  London. 
[Willes,  J.     The  141st  section  contemplates  a  general  naming  and  numbering  of  the 
streets  and  houses.     The  intention  of  the  legislature  may  have  been  to  give  the_  general 
control  to  one  public  body,  in  order  to  ensure  the  avoidance  of  the  inconvenience  of 
having  several  streets  of  the  same  name,  or  several  houses  in  the  same  street  or  place 
bearing  the  same  number.]     The  143rd  section,  which  regulates  the  line  of  buildings, 
necessarily  excludes  the  city.     Section  242,  which  saves  the  powers  of  the  city  com- 
missioners of  sewers,  enacts  that  "  nothing  in  this  act  shall  divest  the  commissioners 
of  sewers  of  the  city  of  London  of  any  powers  or  property  vested  in  them  in  relation 
to  such  parts  of  any  of  the  parishes  mentioned  in  schedule  B.  to  the  act  as  are  within 
the  city  of  London,  nor  shall  such  parts  be  subject  to  be  rated  or  assessed  by  any 
district  board,  but  shall  be  subject  to  all  the  powers  of  the  metro-[168]-politan  board 
of  works  as  other  places  in  the  city  of  London  "     [Willes,  J.     You  would  say  that 
under  that  section  the  commissioners  of  sewers  for  the  city  of  London  must  have  at 
least  equal  powers  as  to  parishes  which  are  wholly  within  the  city  as  is  given  to  them 
in  respect  of  parishes  which  are  partly  within  and  partly  without  the  city.]     Exactly 
so.     In  the  clauses  which  deal  with  the  subject  of  repealing  local  acts,  ss.  247,  248,  no 
allusion  whatever  is  made  to  the  city  of  London.     The  former  enacts  that  "  all  acts 
of  parliament  in  force  in  any  parish  or  place  to  which  this  act  extends,  or  in  any  part 
of  such  parish  or  place,  shall,  so  far  as  the  same  are  inconsistent  with  the  provisions 
of  this  act,  lie  repealed  as  regards  such  parish  or  place,  or  such  part  thereof,  notwith- 
standing any  provisions  of  this  act  continuing  and  transferring  respectively  to  vestries 
of  parishes,  and  transferring  to  district  boards,  any  duties,  powers,  or  authorities  now 
vested  in  vestries,  commissioners,  or  other  bodies."     And  the  248th  section,  which 
is  a  remarkable  one,  enacts  that,  "  upon  the  petition  of  the  metropolitan   board  of 
works,  or  of  any  district  board  or  vestry,  representing  to  her  Majesty  in  Council  that,  by 
reason  of  the  provisions  of  any  local  act  of  parliament  relating  to  any  district  or  parish, 
or  any  part  thereof  respectively,  difficulties  have  arisen  in  the  execution  of  this  act  and  of 
such  local  act,  or  either  of  them,  and  praying  for  a  suspension  or  alteration  of  all  or 
any  of  the  provisions  of  such  local  act,  or  for  the  establishment  of  other  provisions 
in  lieu  thereof  under  this  enactment,  it  shall  be  lawful  for  her  Majesty,  by  order  in 
council,  to  suspend  or  alter  all  or  any  of  the  provisions  of  such  local  act,  and  to  make 
other  provisions  in  relation  to  the  matters  thereof,  as  Her  Majesty,  with  the  advice 
of  her  Privy  Council,  may  think  necessary  under  the  circumstances  of  the  case:  and 
every  such  order  in  council  shall  be  [169]  laid  before  both  houses  of  parliament  within 

one  i ith  after  the  making  thereof,  if  parliament  lie  then  sitting,  or,  if  parliament  be 

not  sitting,  then  within  one  month  after  the  next  meeting  of  parliament,  and  shall 
be  published  in  the  London  Gazette:  Provided  always,  that  no  such  order  in  council 
shall  remain  in  force  beyond  the  term  of  one  year  from  the  making  thereof."  When 
the  legislature  is  dealing  with  the  subject  of  repealing  former  acts,  it  omits  all  mention 
of  the  city  of  London.  [Kile,  ('.  .1.  If  the  City  of  London  Sewers  Act,  1848,  is 
repealed,  it  must  lie  liv  s.  250.]  In  The  Londonand  Blackmail  Railway  Company  v.  The 
Board  of  Works  for  the  bimehouse  District,  26  Law  .)  ,  Ch.  164,  166,  Vice-Chancellor 
Wood  says:  "  I  think  it  is  quite  plain,  upon  the  construction  of  an  act  of  parliament 
of  this  special  character  (a),  that,  whenever  the  legislature  has  enacted  thai  certain 
powers  of  a  special  character  shall  be  vested  in  a  corporate  body,  or  any  body  of  com- 
missioners, fin-  the  express  purpose  of  carrying  out  a  special  object  which  the  legis 
lature  has  in  view,  no  subsequent  act  giving  in  merely  general  terms  powers  which  by 
their  generality  apply  to  the  powers  of  the  special  character  given  by  the  first  act, 
will  override  the  special  powers  so  delegated  to  the  particular  body  of  commissioners 

(a)  A  railway  act. 
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or  corporation.  That  principle  seems  to  be  clearly  laid  down  in  the  cases  which  were 
referred  to  by  Lord  Justice  Turner  in  deciding  the  ease  of  The  Trustees  of  the  Birken- 
head Docks  v.  The  Birkenhead  Dock  Company  (or  Laird),  23  Law  J.,  Ch.  457,  4  De  Gex, 
M'X.  &  G.  732,  and  it  seems  to  be  a  very  antient  and  settled  principle  of  law.  His 
Lordship  says, — 23  Law  J.,  459, — 'That  appears  to  be  the  rule  as  laid  down  by  the 
learned  Judge  Jenkins  in  Sir  Foidk  Grevil's  case,  reported  in  his  work  called  [170] 
Eight  Centuries  of  Reports,  the  Third  Century,  case  41,  p.  120,  where,  speaking  of 
the  statute  14  Edw.  3,  which  ordains  that  every  merchant  who  ships  goods  to  be 
exported  over  sea  shall  be  compelled  to  find  sureties  to  import  two  marks  in  bullion 
upon  his  return  ;  and  then,  referring  to  the  acts  of  parliament  45  Edw.  3  and  10  Lie  2, 
it  was  ordained  that  after  three  years  no  new  charge  should  be  imposed  upon  the 
subject.  And  then  the  author  says,  'These  last  general  statutes  did  not  repeal  the 
said  statute  14  Edw.  3,  for  it  is  a  special  statute  ; '  and  further  on  he  adds  '  generalia 
specialibus  non  derogant.'  And  he  then  proceeds  to  illustrate  his  position  by  reference 
to  a  statute  which  was  passed  to  require  that  a  certain  tenant  in  tail  should  only  make 
leases  for  lives,  followed  by  a  general  public  act  enabling  tenants  in  tail  to  make  leases 
for  their  lives,  and  says  that  this  latter  '  does  not  repeal  the  said  act,  for  the  reason 
aforesaid.'  To  this  rule  of  law  I  entirely  assent.  I  do  not  find  there  the  distinction 
which  was  mentioned  in  some  of  the  other  cases  about  two  statutes  of  an  affirmative 
character.  In  the  first  instance  which  is  given  in  Sir  Foulk  Grevil's  case,  the  second 
act  was  of  a  negative  character,  the  first  act  being  special  with  regard  to  a  particular 
class  of  His  Majesty's  subjects,  merchants  who  were  carrying  goods  abroad,  and  who 
were  required  according  to  the  then  principles  of  interference  in  trade  to  bring  back  a 
certain  quantity  of  bullion.  The  reason  of  the  rule,  I  think,  is  manifest,  namely,  that 
the  legislature  has  wholly  in  its  consideration  some  special  power  which  is  to  be 
delegated  to  the  body  applying  for  the  act  of  parliament  on  public  grounds,  and  the 
preamble  of  every  one  of  these  acts  contains  a  recital  of  its  being  for  the  public  con- 
venience that  these  particular  powers  should  be  granted  :  and,  when  the  legislature 
has  had  a  special  case  in  view  and  a  special  public  convenience  [171]  resulting  from  the 
delegation  of  those  powers,  the  inference  is  necessary  that  it  does  not  intend  by  the 
general  act  to  regulate  all  those  cases  which  have  been  specially  provided  for  by  the 
legislature  ;  but,  looking  to  the  general  advantage  of  the  community,  without  reference 
to  any  particular  and  individual  case,  it  gives  certain  Large  and  general  powers  which 
in  their  generality  might,  except  for  this  very  wholesome  interpretation  of  the  statute, 
override  those  powers  which  they  specially,  and  upon  the  consideration  of  the  par- 
ticular case,  thought  necessary  to  be  exercised  in  a  contrary  direction  for  the  benefit 
of  the  public."  [Erie,  C.  J.  What  is  the  provision  for  raising  money  for  the  purposes 
(if  the  act  !|  Sections  170  to  173,  which  authorize  the  metropolitan  board  to  assess 
the  city  of  London,  and  the  city  commissioners  of  sewers  to  raise  the  money  by  rates. 
It  is  not  unworthy  of  remark,  that  the  Metropolitan  Building  Act,  1855  (18  &  19 
Vict.  c.  122),  which  received  the  Royal  assent  on  the  same  day  as  the  act  now  under 
consideration,  by  s.  14  expressly  provides  that  "  nothing  therein  contained  shall  affect 
the  exercise  of  any  powers  vested  by  any  act  of  parliament  in  the  commissioners  of 
sewers  of  the  city  of  London  for  the  time  being." 

Gray,  for  the  defendants  (a).  So  far  as  the  general  [172]  language  of  the  Metropolis 
Local  Management  Act  goes,  the  city  of  London  must  be  included  :  the  interpretation 
clause  is  clear.  The  242nd  section  is  relied  on  as  shewing  that  the  general  powers  of 
the  commissioners  of  sewers  for  the  city  of  London  are  expressly  saved.  The  object 
of  that  section,  however,  was  to  provide  for  the  assessment  of  such  parts  of  any  of 
the  parishes  mentioned  in  schedule  B.  as  are  within  the  city  of  London.     The  general 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"That  the  statute  18  &  19  Vict.  c.  120,  s.  141,  gives  powers  to  the  defendants 
which  are  inconsistent  with  and  cannot  be  properly  exercised,  if  the  powers  given  to 
the  commissioners  of  sewers  for  the  city  of  Loudon  by  the  145th  section  of  the  City 
of  London  Sewers  Act,  184S  (11  &  12  Vict.  c.  clxiii.),  continue  in  force,  and  therefore 
that  the  former  statute  impliedly  repeals  the  latter : 

"  2.  That,  even  if  the  latter  statute  be  not  repealed,  the  acts  charged  by  the  declara- 
tion to  have  been  done  by  the  defendants  were  authorized  by  the  former  act,  and 
therefore  were  lawfully  done." 
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scope  and  object  of  the   Metropolis    Local   Management    Act   was,  to  give   to  the 
metropolitan  board  of  works  superintending  power  over  the  vestries  and  district  boards. 

These  were  to  have  powers  within  their  several  districts  similar  to  those  before  conferred 
upon  the  commissioners  of  sewers  for  the  city.  The  district  boards  have  do  power  to 
raise  rates  from  those  parts  of  the  parishes  comprised  in  them  as  are  within  the  city. 
There  is  no  appeal  from  the  city  commissioners  of  sewers,  as  there  is  in  some  cases 
from  the  district  boards.  But,  though  some  of  the  powers  formerly  conferred  upon 
the  commissioners  of  sewers  for  the  city  of  London  are  still  preserved  to  them,  it  does 
not  follow  that  this  particular  function  should  still  exist.  It  is  manifestly  for  the 
public  convenience  that  the  control  over  the  naming  of  streets  and  the  numbering  of 
houses  throughout  the  Metropolis  should  be  vested  in  one  body  :  and  there  is  nothing 
in  the  act  which  is  inconsistent  with  such  a  construction.  There  is  no  single  clause  in 
the  act  which  the  141st  section  will  clash  with  if  the  city  of  London  be  held  to  be 
included  within  it.  The  metropolitan  board  have  no  power  to  interfere  unless  there 
are  two  streets  bearing  the  same  name.  [Byles,  .1.  That  may  shew  that  the  legislature 
did  not  intend  to  interfere  with  the  powers  of  the  city  commissioners  of  sewers  where 
the  metropolitan  board  did  not  intervene.  That,  however,  does  not  affect  the  present 
question,  [173]  which  relates  to  the  alteration  of  the  numbers  only.  [Willes,  J.  It 
seems  to  me  that  the  order  of  the  metropolitan  board  is  final,  and  overrides  the  order 
of  the  commissioners  of  sewers  for  the  city.] 

Hannen,  in  reply.  The  242nd  section  expressly  provides  that  nothing  in  the 
Metropolis  Local  Management  Actshall  divest  the  commissioners  of  sewers  for  the  city 
of  London  of  any  powers  vested  in  them.  One  of  the  powers  vested  in  them  is  the 
power  of  altering  the  names  and  numbers  of  streets  and  houses.  The  question  is, 
whether  they  lose  that  power,  because  a  similar  power  is  vested  in  the  metropolitan 
board  of  works,  which  may  well  be  exercised  in  such  parts  of  the  metropolis  as  are  out 
of  the  city,  without  in  any  way  interfering  with  the  powers  and  privileges  of  the  local 
commissioners. 

Erle,  C.  J.  1  am  of  opinion  that  the  action  in  respect  of  which  this  case  is  stated 
may  be  disposed  of  by  deciding  the  second  and  third  questions  proposed  for  argument 
on  the  part  of  the  plaintiff.  It  appears  that  the  commissioners  of  sewers  for  the  city 
of  London  made  an  order,  under  the  145th  section  of  the  City  of  London  Sewers  Act, 
L848,  for  altering  the  numbers  of  the  houses  in  Fann  Street,  Aldersgate,  within  the 
city  of  London  ;  and  that  the  numbers  so  put  up  in  pursuance  of  that  order  were  after- 
wards, by  older  of  the  metropolitan  board  of  works,  assuming  to  act  under  the  authority 
of  the  141st  section  of  the  Metropolis  Local  Management  Act,  1860,  effaced,  and  new 
numbers  substituted  for  them  ;  and  it  is  supposed  that  the  metropolitan  board  of  works 
have  incurred  a  penalty  by  so  effacing  the  numbers  put  up  by  the  commissioners  of 
sewers  for  the  city  of  London.  The  real  question  is  whether  the  Metropolis  Local 
Management  [174]  Act,  1855,  overrides  and  controls  the  City  of  London  Sewers  Act, 
1848,  where  its  provisions  are  inconsistent  with  those  of  that  act.  Where  two  statutes 
give  authority  to  two  public  bodies  to  exercise  powers  which  cannot  consistently  with 
the  object  of  the  legislature  co-exist,  the  earlier  must  necessarily  be  repealed  by  the 
later  statute.  The  purpose  of  numbering  houses  is,  to  distinguish  them  from  each  other  ; 
and,  if  the  commissioners  of  sewers  of  the  city  of  London  and  the  metropolitan  board 
of  works  had  each  the  power  to  alter  the  numbers,  that  purpose  would  be  frustrated. 
1  am  t  herefore  of  opinion  that  the  two  powers  cannot  co-exist,  and  that  the  act  of  L855 
overrides  that  of  1848,  and  consequently  that  the  metropolitan  hoard  of  works  arc  not 
liable  to  the  penalty  sought  to  be  enforced  against  t  hem  because  they  have,  in  the 
exercise  of  the  powers  conferred  upon  them  by  the  141st  section  of  the  Metropolis 
Local  Management  Act,  altered  the  numbers  which  had  been  put  up  under  the  directions 

of  the  local  eoi issioners.     That  affords  an  answer  to  the  second  question  which  is 

put  to  us  in  this  Bpecial  ease,  viz.  ••whether  the  metropolitan  board  of  works  have 
authority  under  s.  Ill  of  the  is  a   19  Vict.  c.  L  20,  to  name  streets  and  number  houses 

in  the  city  of  London.        The    I  I  I  st   seeli if  t  he  fist  incut  i I  act   enacts  in  express 

terms  that   it   shall    be  lawful    for  the  metropolitan    board  of  winks  to   cause  the  houses 

iii  i:\v\y  street  in  the  Metropolis  to  !"• nbered  as  I  hey  shall  think  lit.     The  question 

then  is,  are  the  street:,  of  the  city  of  London  within  the  Metropolis  '     Thai  question, 
as  it  seems  to  mc,  is  answered  by  the  250th  section  of  the  Metropolis  Local  Manage 

ment  Act, — the  interpret  at  i slause,     whiohenact     that,  "  in  the  construction  of  this 

act,  '  the  Metropolis' shall  be  deemed  to  include  the  city  of  London,    Ac.     It  seems 
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to  me  therefore  to  follow  that  the  Metropolitan  board  of  works  [175]  have  authority 
to  re-number  all  the  streets  in  the  city  of  London.  It  was  contended  on  the  part  of 
the  plaintiff  that  the  2i"2nd  section, — which  enacts  that  "  nothing  in  this  act  shall 
divest  the  commissioners  of  sewers  of  the  city  of  London  of  any  powers  or  propert}7 
vested  in  them  in  relation  to  such  parts  of  any  of  the  parishes  mentioned  in  schedule  B. 
to  the  act  as  are  within  the  city  of  London,  nor  shall  such  parts  be  subject  to  be  rated 
or  assessed  by  any  district  board,  but  shall  lie  subject  to  all  the  powers  of  the  metro- 
politan board  of  works  as  other  places  in  the  city  of  London," — is  consistent  with  the 
conclusion  we  have  come  to.  But  I  think  the  explanation  of  that  section  given  by 
Mr.  Gray  is  the  proper  one  :  that  section  applies  to  parishes  which  are  partly  within 
and  partly  without  the  city  of  London,  and  so  subject  to  the  control  of  the  metro- 
politan board  of  works  :  it  is  a  provision,  that  the  powers  and  property  of  the  city 
commissioners  as  to  sewers  shall  continue  with  regard  to  such  parts  of  those  parishes 
as  are  locally  situated  within  the  city,  and  that  the  district  boards  created  by  that 
act  shall  have  no  power  to  rate  or  assess  those  parts,  though  they  are  in  all  other 
respects  to  be  subject  to  all  the  powers  of  the  metropolitan  board  of  works  as  other 
places  in  the  city  of  London.  The  meaning  of  that  seems  to  be  this,  that  those  parts 
of  the  parishes  which  are  without  the  city  are  in  respect  of  rating  or  assessment  to  be 
governed  by  the  district  boards,  and  those  within  the  city  by  the  city  commissioners 
of  sewers  ;  but  that  the  whole  shall  in  other  respects  be  subject  to  the  control  and 
jurisdiction  of  the  metropolitan  board  of  works.  In  respect  of  some  of  the  powers 
contained  in  their  act,  the  jurisdiction  of  the  commissioners  of  sewers  for  the  city  of 
London  is  preserved  :  but,  in  respect  of  certain  general  matters,  the  whole  is  expressly 
brought  within  the  [176]  jurisdiction  of  the  metropolitan  board  of  works  :  and  I 
think  that  the  Hist  section  does  give  the  metropolitan  board,  a  general  authority 
over  the  whole  of  the  .Metropolis,  including  the  city  of  London.  The  170th  section, 
which  enables  the  metropolitan  board  of  works  to  make  assessments  upon  the  city  of 
London  as  well  as  upon  other  parts  of  the  Metropolis,  for  defraying  the  expenses 
incurred  in  the  execution  of  the  act,  terms  to  be  rather  confirmatory  of  this  view, — 
though  the  rate  is  to  be  levied  by  the  local  commissioners.  The  observations  which 
I  have  made  upon  the  second  question  apply  equally  to  the  third,  which  is,  "  whether 
the  orders  of  the  metropolitan  board  of  works  as  to  numbering  houses  in  the  city 
override  the  orders  of  the  commissioners  of  sewers  of  the  city  in  the  same  matter." 
My  judgment  I  confine  to  answering  these  two  questions.  It  would  be  extra-judicial 
to  answer  the  first  question.  When  the  metropolitan  board  of  works  choose  to 
interfere  in  a  matter  which  is  intrusted  to  them  by  the  general  act,  the  city  com- 
missioners are  subject  to  the  metropolitan  board.  But,  whether  a  concurrent  jurisdic- 
tion is  given  to  the  city  commissioners,  where  the  metropolitan  board  have  not  chosen 
to  exercise  their  powers,  is  a  question  upon  which  it  will  be  our  duty  to  pronounce 
an  opinion  when  the  point  is  properly  presented  to  us. 

Wu.LEs,  J.  If  by  the  first  question  it  was  intended  to  ask  the  court  whether  the 
commissioners  of  sewers  for  the  city  of  London  have  still  a  certain  authority,  though 
an  authority  subordinate  to  that  which  is  given  by  the  Metropolis  Local  Management 
Act  to  the  metropolitan  board  of  works, — that  question  does  not  arise  in  this  case. 
I  can,  however,  only  understand  the  parties  as  asking  us  whether  the  commissioners 
[177]  of  sewers  of  the  city  of  London  have  now  the  unlimited  and  uncontrolled 
power  which  they  had  before  the  passing  of  the  last  mentioned  act.  So  understanding 
the  question,  my  answer  is  that  they  have  not;  because  the  141st  section  of  the 
Metropolis  Local  Management  Act,  read  in  conjunction  with  the  interpretation  clause. 
s.  250,  does  give  the  metropolitan  board  of  works  jurisdiction  to  alter  the  names  and 
numbers  of  all  the  streets  (subject  to  a  certain  condition)  and  houses  of  the  whole 
Metropolis,  including  those  situate  within  the  city  of  London.  If  the  commissioners 
of  sewers  of  the  city  of  London  retain  any  authority  under  the  145th  section  of  the 
act  of  1848,  it  is  subordinate  and  subservient  to  that  of  the  metropolitan  board  of 
works,  and  cannot  be  exercised  in  opposition  to  it.  The  first  question,  so  understood, 
ought,  I  think,  to  be  answered  in  the  negative.  I  abstain,  with  my  Lord,  from 
answering  the  question  in  the  form  in  which  it  is  presented  to  us ;  an  answer  not 
being  necessary.  As  to  the  second  question, — whether  the  metropolitan  board  of 
works  have  authority  under  s.  141  of  the  18  &  19  Vict.  c.  120,  "to  name  streets  and 
number  houses  in  the  city  of  London," — that  I  have  answered  by  the  observations 
1  have  already  made.     The  third  question  is,  "  Whether  the  orders  of  the  board  as  to 
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numbering  houses  in  the  city  of  London  override  the  orders  of  the  commissioners  of 
sewers  of  the  city  in  the  same  matter."  That  question  also  I  have  already  answered. 
In  truth,  when  the  argument  of  Mr.  Hannen  (who  contends  that  all  the  powers  which 
the  commissioners  of  sewers  of  the  city  of  London  before  had  within  the  city  are  still 
preserved  to  them,)  is  attended  to,  it  will  lie  seen  that  the  only  section  to  which  ho 
could  have  recourse  for  shewing  that  "Metropolis"  in  s.  141  does  not  mean  the  whole 
of  the  Metropolis  including  the  city  of  London,  was  the  242nd  section,  which  makes 
[178]  an  express  provision  with  respect  to  parts  of  parishes  which  are  within  the  city, 
other  parts  being  without,  that  those  parts  that  are  within  the  city  shall  not  be  taken 
from  under  the  authority  and  jurisdiction  of  the  commissioners  of  sewers  of  the  city. 
But  that  section  goes  on  to  say  that  such  parts  "shall  be  subject  to  all  the  powers 
of  the  metropolitan  board  of  works  as  other  places  in  the  city  of  London."  That, 
therefore,  throws  us  back  upon  the  question,  what  are  the  powers  of  the  metropolitan 
board  of  works  .'  They  are,  amongst  others,  those  which  are  conferred  upon  them  by 
the  141st  section,  viz.  to  name  and  number  all  the  houses  in  the  Metropolis  ;  and  as, 
by  the  interpretation  clause,  s.  250,  "the  Metropolis"  is  to  be  deemed  to  include 
the  city  of  London,  their  power  in  this  respect  necessarily  extends  over  the  city  of 
London.  I  think  it  is  impossible  to  put  any  other  construction  upon  the  act.  The 
ride  of  construction  of  acts  of  parliament  as  laid  down  by  Vice-Chancellor  Wood  in 
The  London  <nt<l  Blackwall  Railway  Company  v.  The  Board  of  Works  for  the  Limeliouxe 
District,  26  Law  J,  Ch.  164,  is  no  doubt  a  very  wholesome  one.  A  subsequent 
general  enactment  will  not  derogate  from  a  prior  special  enactment-  When,  as  the 
learned  judge  says,  the  legislature  has  had  a  special  case  in  view,  and  has  specially 
legislated  upon  it,  the  inference  necessary  is  that  it  does  not  intend  by  a  subsequent 
general  enactment  not  referring  to  the  former  to  deal  with  those  matters  which 
have  already  been  specially  provided  for.  The  rule  Generalia  specialibus  non 
derogant  is  properly  applied  to  such  a  case.  In  that  case,  the  Blackwall  Railway 
Company,  by  the  4th  section  of  their  act,  IS  &  19  Vict.  c.  xc.,  which  received  the 
Royal  assent  on  the  26th  of  June,  1855,  were  impowered,  subject  to  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act,  1845  (8  .V  'J  Vict.  c.  18),  and  the 
Railways  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict.  c.  20),  to  alter  and  enlarge  their 
[179]  works  according  to  certain  places  and  hooks  of  reference  deposited  with  the 
clerks  of  the  peace  of  the  county  of  Middlesex  and  the  city  of  London;  and  the 
board  of  works  for  the  Limehouse  district,  constituted  under  the  Metropolitan  Local 
Management  Act,  which  passed  subsequently  to  the  London  and  Blackwall  Railway 
Act,  1855,  objected  that  the  building  of  a  proposed  new  station  would  project  into 
the  Commercial  Road  beyond  the  regular  line  of  buildings  as  fixed  by  the  metro- 
politan board  of  works,  and  that  the  consent  of  that  board  to  the  erection  had  not 
been  obtained,  and  called  upon  the  company  to  pull  down  or  set  back  the  new 
building  in  a  line  with  the  regular  line  of  buildings  in  the  road,  as  determined  by  the 
metropolitan  board,  and  gave  notice  that,  in  default  thereof,  they  (the  local  board) 
would  cause  the  building  to  lie  demolished,  under  the  1  l.'ird  section  of  the  Metropolis 
Local  Management  Act.  The  Viee-Chancellor  granted  an  injunction  to  restrain  them 
from  so  doing.  In  the  present  ease,  however,  that  rule  cannot  apply.  The  same 
objects  an' dealt  with  in  both  acts  of  parliament.  The  powers  conferred  by  the  two 
are  substantially,  if  not  strictly,  the  same.  So  soon  as  you  find  the  legislature  is 
dealing  with  the  same  subject  matter  in  both  acts,  so  far  as  the  later  statute  derogate 
from  and  is  inconsistent  with  the  earlier  one,  you  are  under  the  necessity  of  saying 

that  the  legislature  did  intend  in  the  later  statute  to  deal  with  the  very  ease  to  which 
the  former  statute  applied.       I   therefore  entirely  agree  with  my  lord  that  the  question 

is  reduced  to  this,     does  the  l  1 1st  section  of  the  Metropolis  Local  Management  Act, 

aided  liv  the  ligh.1   thrown  upon  it   by  B.  250,  override  and  control  the   145th  section  ol 

the  City  of  London  Sewers  Act,  18481     It  appears  to  me  that  it  does,  and  therefore 

that   our  judgment  in  this  ease  should  lie  for  the  defendants. 

[180]  ByLSS,  J.  1  am  of  the  same  opinion.  I  agree  with  my  Lord  and  my 
Brother  Willes  that  the  first  question  is  hypothetical,  and  raises  a  point  which  it  is 
unnecessary  to  answer  for  the  purpose  of  disposing  of  this  case  1  therefore  give  no 
opinion  upon  it.  A-  to  the  second  question,  I  must  confess  that,  aa  soon  as  Mr. 
rlannen  had  called  our  attention  to  the  language  of  tic  interpretation  clause,  and  to 
the  latter  part  of  s.  242,  all  doubt  vanished  from  my  mind  tint,  under  the   Mist 

section    of    the    Metropolis    Local    Management    Act,  the    metropolitan    board    oi   work-. 
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had  power  to  name  streets  and  number  houses  in  the  city  of  London  in  the  manner 
prescribed  by  that  section.  With  regard  to  the  third  question, — whether  the  order 
of  the  metropolitan  board  of  works  as  to  numbering  houses  in  the  city  of  London 
overrides  the  order  of  the  commissioners  of  sewers  of  the  city  of  London  in  the  same 
matter, — if  the  order  of  the  last-named  body  be  inconsistent  with  that  of  the  former 
body,  the  general  rule  must  prevail,  that  a  prior  act  is  repealed  by  a  subsequent  act 
whose  provisions  are  inconsistent  with  those  of  the  former  act.  That  being  so,  the 
defendants  are  entitled  to  judgment 

Keating,  J.  I  also  agree,  for  the  reasons  already  expressed,  that  the  defendants 
are  entitled  to  the  judgment  of  the  court. 

Judgment  for  the  defendants. 

[181]     COLBRON  and  Others  v.  Travers.     April  26th,  1862. 

[S.  C.  31  L.  J.  C.  P.  257  ;  G  L.  T.  287  ;  8  Jar.  N.  S.  1105 ;  10  W.  K.  603.] 

A.  in  1807  (when  the  old  income-tax  act,  46  G.  3,  c.  65,  existed)  leased  premises  to 
B.,  at  a  rent  of  3401.,  with  a  proviso  that  the  rent  should  be  reduced  to  3301.  in  the 
event  of  "  the  said  tax  called  income-tax "  becoming  repealed,  annihilated,  or  sus- 
pended at  any  time  during  the  continuance  of  the  demise;  such  reduced  rent  to 
continue  to  be  paid  only  so  long  as  the  income-tax  should  remain  repealed  and  not 
payable: — Held,  that  the  rent  which  had  so  become  reduced  on  the  expiration  of 
the  old  income-tax  was  restored  to  the  original  amount  on  the  passing  of  the  new 
income  tax  act,  5  &  (>  Vict.  c.  35, — there  being  nothing  in  the  73rd  section  of  that 
art  to  render  the  covenant  illegal. 

This  was  an  action  brought  by  the  plaintiffs  to  recover  the  sum  of  1851.  under  the 
circumstances  hereinafter  mentioned  ;  and  by  consent  and  under  a  judge's  order  the 
following  case  was  stated  in  accordance  with  the  provisions  of  the  Common  Law 
Procedure  Act,  L852,  for  the  opinion  of  the  court,  without  pleadings  : — 

By  indenture  dated  the  27th  of  February,  1807,  and  made  between  Matthew 
Place  of  the  one  part,  and  James  Spring  of  the  other  part,  a  house  and  premises,  being 
No.  17  Portland  Place,  were  demised  by  the  said  Matthew  Place  to  the  said  James 
Spring  for  a  term  of  sixty -three  years  from  the  29th  of  September,  1807,  at  the  rent 
of  3401.  per  annum. 

The  following  is  a  copy  of  the  reddendum  clause  in  the  lease, — "Yielding  and 
paying  therefor  yearly  and  every  year  during  the  said  term  unto  the  said  Matthew 
Place,  his  executors,  administrators,  and  assigns,  the  rent  or  sum  of  3401.  of  lawful 
money  of  Great  Britain  (reducible  by  and  upon  the  contingency  hereinafter  in  that 
behalf  mentioned),  free  and  clear  of  and  from  the  land-tax  and  the  sewers-rate,  and 
also  of  and  from  all  and  all  manner  of  rates,  taxes,  duties,  charges,  assessments,  and 
impositions  whatsoever,  made,  laid,  charged,  assessed,  or  imposed,  or  which  shall  or 
may  be  laid,  made,  charged,  assessed,  or  imposed  upon  or  for  or  on  account  of  the 
said  hereby  demised  premises,  or  any  part  or  parcel  thereof,  by  authority  of  parlia- 
ment or  otherwise  howsoever  (the  property  or  incorue-tax  always  and  alone  excepted), 
ami  to  be  so  paid  and  payable  at  and  by  four  even  and  equal  portions  and  payments, 
on  the  25th  daj7  of  December,  25th  day  of  March,  the  24th  day  of  June,  and  the 
29th  day  of  [182]  September,  in  each  and  every  year ;  and  the  first  payment  thereof 
to  begin  and  be  made  on  the  25th  day  of  December  now  next  ensuing." 

The  covenant  on  the  part  of  the  lessee  to  pay  rent  and  taxes  then  follows,  in  the 
following  form  : — "And  the  said  James  Spring,  for  himself  and  his  executors,  adminis- 
trators, and  assigns,  doth  hereby  covenant,  promise,  and  agree  to  and  with  the  said 
Matthew  Place,  his  executors,  administrators,  and  assigns,  in  manner  following,  that 
is  to  say,  that  the  said  James  Spring,  his  executors,  administrators,  or  assigns  shall 
and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Matthew  Place,  his 
executors  and  administrators  or  assigns,  the  said  yearly  rent  or  sum  of  3401.  of  lawful 
money  of  Great  Britain,  free  and  clear  of  and  from  the  King's  taxes  and  the  sewers- 
rate  or  tax,  and  also  of  and  from  all  and  all  manner  of  rates,  taxes,  duties,  charges, 
assessments,  and  impositions  whatsoever,  made,  laid,  charged,  assessed,  or  imposed,  or 
to  be  made  and  charged,  assessed,  or  imposed  upon  or  for  or  on  account  of  the  said 
hereby  demised  premises,  or  any  part  or  parcel  thereof,  by  authority  of  parliament  or 


12  C.  B.  (N.  S.)  183.  COLBROX     V.   TRAVKRS  1113 

otherwise  howsoever,  and  without  any  deduction  or  abatement  whatsoever  (the  income- 
tax  or  property-tax  always  and  alone  excepted,  as  aforesaid),  on  the  days,  and  at  the 
times,  and  in  the  proportions  and  manner  and  form  as  hereinbefore  in  that  behalf  is 
mentioned  :  And  also  that  he  the  said  James  Spring,  his  executors,  administrator-, 
and  assigns,  shall  and  will  from  time  to  time  and  at  all  times  for  and  during  the  term 
and  continuance  of  this  present  demise,  and  at  his  and  their  own  proper  costs  and 
charges  and  expenses,  constantly  and  regularly  bear,  pay,  defray,  and  discharge  the 
Kings  taxes  and  the  sewers-rate  or  tax,  and  all  and  singular  the  rates,  taxes,  duties, 
charges,  assessments,  and  impositions  made,  laid,  [183]  charged,  assessed,  or  imposed, 
or  to  be  made,  laid,  charged,  assessed,  or  imposed  upon  or  for  or  on  account  of  the 
said  hereby  demised  premises,  or  any  part  or  parcel  thereof,  by  authority  of  parlia- 
ment or  otherwise  howsoever,  the  said  tax  called  the  income  or  property-tax  always 
alone  excepted,  as  aforesaid." 

In  a  subsequent  part  of  the  lease  occurs  the  following  proviso  and  covenant  for 
quiet  enjoyment : — "Provided  always,  and  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  these  presents,  and  the  said  Matthew  Place,  for  himself  and  his 
executors  and  administrators,  doth  hereby  further  covenant  and  agree  that,  if  the 
said  tax  called  the  income  or  property  tax  shall  become  and  be  repealed,  annihilated, 
or  suspended,  and  not  paid  or  payable  at  any  time  or  times  during  the  term  and 
continuance  of  this  demise,  then,  upon  every  or  any  such  occasion,  and  from  time 
to  time  when,  and  for  and  during  so  long  time  as,  the  said  tax  shall  be  and  remain 
repealed  and  not  paid  or  payable  as  aforesaid,  but  no  longer,  the  said  yearly  rent  or 
sum  of  3401.  hereinbefore  reserved  shall  be  and  remain  reduced  unto  the  yearly 
rent  or  sum  of  3301.,  payable  at  and  by  four  even  and  equal  portions  and  payments 
on  the  days  and  times  and  in  manner  as  aforesaid  ;  anything  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding:  And  the  said  Matthew  Place,  for  him- 
self and  his  executors,  administrators,  and  assigns,  doth  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  .lames  Spring,  his  executors,  administrators,  and  assigns,  in 
manner  following,  that  is  to  say,  that  he  the  said  James  Spring,  his  executors,  adminis- 
trators, and  assigns,  paying  the  said  yearly  rent  or  sum  of  3401.  of  lawful  money  of 
Great  Britain,  reducible  as  aforesaid,  upon  the  days  and  times  and  in  the  proportions 
and  manner  and  form  aforesaid,  and,  according  to  the  true  intent  and  [184]  meaning 
of  these  presents,  well  and  truly  observing,  fulfilling,  and  keeping  all  and  singular 
the  covenants,  provisoes,  and  agreements  hereinbefore  contained  or  mentioned,  shall  or 
lawfully  may  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  messuage  or  tenement 
and  premises  hereby  demised,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances, for  and  during  the  said  term  of  sixty-three  years  hereinbefore  mentioned, 
without  any  lawful  let,  suit,  trouble,  hindrance,  molestation,  or  interruption  of  or 
from  or  by  him  the  said  Matthew  Place,  his  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons  whomsoever  lawfully  and  equitably  claiming  or  to  claim 
by,  from,  through,  or  under  him,  them,  or  any  or  either  of  them." 

The  property  or  income-tax  which  was  payable  at  the  time  when  the  said  lease 
was  executed,  was  imposed  by  the  act  4G  (J.  3,  c.  65  ;  and  that  tax  ceased  upon  the 
restoration  of  peace  in  the  year  1815,  from  which  time  to  the  present  the  tenant  and 
his  assigns  of  the  lease  for  the  time  being  have  paid  to  the  landlord  the  reduced  rent 
only  of  3301. 

By  the  statute  6  .V  <i  Vict.  c.  35,  a  property  or  income  tax  was  imposed  as  provided 
by  that  act;  ami  taxes  on  property  or  income  have  since  from  time  to  time  been 
imposed  by  other  acts  of  parliament,  at  varying  amounts  of  charge;  and  the  tax  for 
the  time  being  in  force  has  been  payable  in  respect  of  the  said  house  and  premises. 

The  plaintiffs  in  this  action  are  the  owners  of  the  reversion  expectant  upon  the 
determination  of  the  said  lease,  and,  as  such,  entitled  to  whatever  rent  has  been  from 
time  to  time  payable  t  lieivuni ler  :   and   the  defendant  is  the  assignee  of  the   lease,  and 

bound  to  pay  the  rent  to  the  plaint  ill's,  whatever  the  amount  may  be. 

[185]  I  he  plaintiffs  contend  that,  from  the  time  when  the  5  &  6  Vict.  c.  35,  came 
into  operation,  the  full  rent  of  3401.  has  been  payable;  and  they  have  made  a  claim 
on  the  defendant  accordingly  for  1851.,  being  the  difference  between  the  rent  "Inch 
has  been  paid  and  the  full  rent  of  3401.  for  eighteen  years  ami  a  half  since  the  Statute 
"i  &  6  Vict.  c.  3o,  came  into  operation. 

The  question  for  tl pinion  of  the  court  was  whether,  dining  the  whole  or  any 

part  of  the  said  last-mentioned  period,  the  lull  or  the  reduced  rent  lias  been  payable. 
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If  the  full  rent,  the  judgment  was  to  be  entered  for  the  plaintiffs  for  1851.,  or  any 
smaller  sum  to  which  the  court  might  consider  them  entitled  ;  if  the  reduced  rent,  the 
judgment  was  to  be  entered  for  the  defendant.  In  either  case  the  costs  were  to  follow 
the  event. 

Garth,  for  the  plaintiffs.  The  income  and  property-tax  imposed  by  the  statute 
5  &  6  Vict.  c.  35,  was  virtually  a  renewal  of  the  tax  imposed  by  the  46  G.  3,  c.  65, 
which  ceased  or  became  suspended  at  the  close  of  the  war,  in  the  year  IS  15.  And, 
according  to  the  true  construction  of  the  lease  of  1807,  the  rent  payable  by  the  lessee 
was  to  be  3401.  whenever  any  property  or  income-tax  similar  in  character  to  that  which 
then  existed  was  in  force  ;  and  the  tax  which  was  imposed  by  the  5  &  6  Vict.  c.  35, 
was  a  tax  of  a  similar  character  to  the  tax  existing  in  1 807. 

Bovill,  Q.  C.  (with  whom  was  Mr.  Milward)  contra  (a)1.  [186]  The  property-tax 
act  in  force  at  the  time  of  this  contract  was  the  46  G.  3,  c.  65.  The  tax  imposed  by 
that  act  was  not  a  yearly  tax;  nor  was  it  perpetual;  but  only  "during  the  present 
war,  and  until  the  6th  day  of  April  next  after  the  ratification  of  a  definitive  treaty 
of  peace."  That  tax  ceased  in  1815;  and  no  income  or  property-tax  was  again 
imposed  until  the  year  1842.  The  tax  referred  it  in  the  covenant  in  question 
is,  the  tax  then  existing  under  the  46  G.  3,  c.  65,  which  has  never  been  revived. 
Under  the  new  act,  a  covenant  shifting  the  burthen  from  the  landlord  to  the  tenant 
is  strictly  prohibited.  The  73rd  section  of  the  5  &  6  Vict.  c.  35,  provides  that  "no 
contract,  covenant,  or  agreement  between  landlord  and  tenant  or  any  other  persons, 
touching  the  payment  of  taxes  and  assessments  to  be  charged  on  their  respective 
premises,  shall  be  deemed  or  construed  to  extend  to  the  duties  charged  thereon  under 
this  act  ;  nor  be  binding  contrary  to  the  intent  and  meaning  of  this  act ;  but  that  all 
such  duties  shall  be  charged  upon  and  paid  by  the  respective  occupiers,  subject  to  such 
deductions  and  repayments  as  are  by  this  act  authorized  and  allowed  ;  and  all  such 
deductions  and  repayments  shall  be  made  and  allowed  accordingly,  notwithstanding 
such  contracts,  covenants,  and  agreements."  [Byles,  J.  This  is  not  in  terms  a 
contract  affecting  the  payment.  It  is  merely  a  bargain  that,  in  the  event  of  a 
certain  charge  coming  upon  the  landlord,  the  tenant  shall  pay  a  larger  rent.]  The 
policy  of  the  act  was  to  prevent  the  insertion  of  any  such  covenants  in  leases. 

Garth,  in  reply.  There  is  nothing  in  the  73rd  section  of  the  5  &  6  Vict  c.  35,  to 
affect  this  case.     The  property-tax  is  excepted  out  of  the  reddendum. 

Cur.  adv.  vult. 

[187]  YViu.es,  J.,  now  delivered  the  judgment  of  the  court  (a)2  : — 

We  are  of  opinion  that  our  judgment  in  this  case  should  be  in  favour  of  the 
plaintiffs.  It  was  an  action  founded  upon  a  lease  made  in  the  year  1807,  when  the 
income-tax  which  expired  soon  after  the  termination  of  the  war,  in  1815,  was  in 
existence.  The  lease  contains  a  reservation  of  a  rent  of  "  3401.  (reducible  by  and 
upon  the  contingency  thereinafter  in  that  behalf  mentioned)  free  and  clear  of  and 
from  the  land-tax  and  the  sewers-rate,  and  also  of  and  from  all  and  all  manner  of 
rates,  taxes,  duties,  charges,  assessments,  and  impositions  whatsoever,  made,  laid, 
charged,  assessed,  or  imposed,  or  which  shall  or  may  be  laid,  made,  charged,  assessed, 
or  imposed  upon  or  for  or  on  account  of  the  said  thereby  demised  premises,  or  any 
part  thereof,  by  authority  of  parliament  or  otherwise  howsoever  (the  property  or 
income-tax  always  and  alone  excepted)."  Then  there  is  a  proviso  that,  "if  the  said 
tax  called  the  income  or  property-tax  shall  become  and  be  repealed,  annihilated,  or 
suspended,  and  not  paid  or  payable  at  any  time  or  times  during  the  term  and  con- 
tinuance of  this  demise,  then,  upon  every  or  any  such  occasion,  and  from  time  to  time 
when,  and  for  and  during  so  long  time  as,  the  said  tax  shall  be  and  remain  repealed 
and  not  paid  or  payable  as  aforesaid,  but  no  longer,  the  said  yearly  rent  or  sum  of 
3401.  hereinbefore  reserved  shall  be  and  remain  reduced  unto  the  yearly  rent  or  sum 
of  3301."     The  rent  is  to  be  3401.  per  annum  so  long  as  there  is  such  a  tax  in  existence, 

(a)1  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 
"That  the  tax  contemplated  by  the  lease  terminated,  and  has  never  been  revived  ; 

and  that  the  duty  latterly  imposed  by  the  acts  of  parliament  referred  to  in  the  case 

is  not  in  law  or  in  the  language  of  lawyers,  or  within  the  meaning  of  the  provision  of 

the  deed,  the  same  tax  as  existed  in  1807." 

(a)2  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Willes,  J.,  Byles,  .1.,  and 

Keating,  J. 
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and  3301.  while  there  is  none.  It  appears  that  during  the  period  which  has  elapsed 
since  the  year  1842,  when  the  statute  passed  imposing  the  existing  income-tax,  down 
to  the  present  time,  the  lessee  [188]  had  paid  the  lesser  rent  of  3301.  which  became 
payable  on  the  expiration  of  the  former  income-tax  ;  and  this  action  is  brought  by  the 
landlord  in  assertion  of  his  right  to  claim  the  higher  sum.  Upon  comparing  the  act 
of  parliament  relating  to  income-tax  in  force  at  the  date  of  the  lease,  viz.  the  46  (i.  3, 
c.  65,  with  the  5  &  6  Vict.  c.  35,  it  seems  to  us  that  the  tax  now  in  existence  is  clearly 
of  the  same  kind  and  character  as  that  referred  to  in  the  lease  ;  and  we  also  think  it 
clear  that  the  lease  could  not  mean  to  refer  to  the  tax  then  existing  only,  but  that 
it  must  have  been  intended  to  refer  to  periods  when  by  reason  of  future  acts  of  parlia- 
ment there  should  exist  an  income-tax  of  the  same  kind.  That  being  so,  unless  there 
is  some  illegality  in  the  covenant  for  the  increase  of  the  rent  during  the  period  for 
which  the  premises  should  be  charged  with  an  income  or  property-tax,  the  landlord 
is  entitled  to  be  paid  the  larger  rent  stipulated  for.  On  the  part  of  the  defendant, 
it  is  contended  that  the  contract  is  illegal,  as  being  in  substance  a  violation  of  the 
73rd  section  of  the  5  &  6  Vict.  c.  35,  and  of  the  corresponding  section  (s.  115)  of  the 
46  G.  3,  c.  65.  Those  sections  provide  in  substance  that  all  contracts  whereby  the 
tenant  agrees  that  the  property-tax  charged  upon  the  premises  shall  be  borne  and  paid 
by  him,  and  that  the  landlord  shall  be  exempt,  shall  be  void.  The  covenant  under  con- 
sideration provides  for  an  increase  of  the  rent  in  the  event  of  a  property  or  income-tax 
being  paid  by  the  landlord.  Upon  consideration,  we  do  not  think  that  it  is  a  contract 
in  violation  of  the  statute.  Every  landlord  is  entitled  to  get  as  much  rent  as  he  can 
for  his  house ;  and,  if  he  does  not  stipulate  that  his  tenant  shall  be  charged  with  the 
payment  of  a  tax  which  the  law  intended  to  impose  upon  the  landlord,  but  merely 
provides  for  an  increase  of  his  rent  as  such  in  the  event  of  a  certain  tax  coming  [189] 
upon  him,  he  is  doing  something  for  which  the  act  of  parliament  has  not  provided. 
There  is  direct  authority  for  this  view,  and  that  of  the  highest  character,  in  a  case 
which  arose  upon  Lord  Stanley's  Act,  the  Irish  Tithe  Commutation  Act,  2  &  3  ^  .  I, 
c.  1  19,  which  contains  as  stringent  a  provision  as  that  of  the  act  now  in  question,  viz. 
that,  "in  all  cases  where  any  land  shall  be  let  or  set  or  demised  in  Ireland,  the  lessee 
or  tenant  thereof  shall  hold  such  land  free  from  the  payment  of  tithes  or  composition 
for  tithes ;  and  all  contracts,  covenants,  and  agreements  to  the  contrary  hereof,  how- 
soever made,  shall  be  utterly  null  and  void:"  s.  13.  But  Lord  St.  Leonards,  before 
whom  this  very  point  arose,  and  by  whom  it  was  considered,  was  of  opinion  that  a 
suggestion  of  the  tenant,  assented  to  by  the  landlord,  that  an  increased  rent  should 
be  paid  for  the  land  in  consideration  of  the  burthen  of  the  tithe  rent-charge  imposed 
upon  the  landlord,  did  not  constitute  an  illegal  bargain  within  that  statute.  It  is 
clear  from  the  reasoning  of  that  learned  judge  that  in  his  opinion  it  would  lie  a  valid 
contract.  I  refer  to  the  ease  of  Dairies  v.  Fitton,  2  Diary  &  Warren,  225,  where  I  he 
Lord  Chancellor,  in  giving  judgment,  says:  "The  single  question  which  now  remains 
to  be  considered  is  this,  whether,  upon  the  true  construction  of  those  articles  of  agree 
ment,  the  tenant  was  bound  to  the  payment  of  the  tithe  rent>charge.  No  doubt, 
independently  of  the  siatutc,  he  was  bound  to  pay  the  tithe,  which  is  pari  oi  the 
produce  which  he  takes  from  the  land,  and  is  a  natural  burthen  on  the  tenant.  But 
tin'  effect  of  the  statute  was  to  place  the  matter  on  a  different  footing:  it  provided 

thai  no  tenant,  except  under  the  peculiar  circumstances  mentioned  in  the  act,  should 
be  liable  to  pay  this  demand,  and  transferred  the  liability  to  the  landlord  or  the  person 
who  is  seised  of  .-in  estate  of  inheritance  as  defined  in  [190]  the  statute  ;  on  the  other 
hand,  however,  the  act  does  not  prevent  the  landlord  saying  'I  must  have  a  greater 
rent  than  1  formerly  received,  in  consequence  of  the  new  obligation  imposed  on  me 
by  this  statute'  Every  man  may  take  the  largest  rent  people  will  give  him.  lie 
may,  notwithstanding  the  statute,  by  contract,  gel   ,i  rent  equivalent  both  to  tl Id 

rent  and  the  lithe."  Again,  at  a  siilisei|iient  part  of  the  judgment,  he  says:  "If  a 
lease    lie   granted    suliject    to   a   gross    rent,  will]    a   Collateral    covenant    by    the    tenant 

to  pay  the  tithe  rent  charge,  that  agreement  would  he  void  under  the  statute,     But, 

suppose  an  agreement  of  this  nature, — the  tenant  oilers  to  pay  1001.  a  year  rent,  and. 
in  consideration  of  the  lithe  rent  charge,  an  additional  sum  of  51.  a  year,  and  t In-  offer 

is  accepted  by  the  landlord.     If  this  court  were  called  upon  to  carry  into  execul 

such  an  agreement,  could  it  refuse  to  do  bo?  I  certainly  can  sec  nothing  to  prevent 
its  doing  so.  I  apprehend  that  the  couri  would  ha\e  no  difficulty  in  so  modelling 
the  contract  as  to  make  the  tenant  liable  to  an  entire  rent  of   1051.     There  is  nothing 
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illegal  in  such  a  contract,  and  by  so  executing  it  the  court  would  act  according  to  the 
spirit  of  the  contract."  There,  Lord  St.  Leonards  was  dealing  with  a  case  where  the 
landlord  was  stipulating  for  an  increased  rent  in  consideration  of  the  additional  burthen 
cast  upon  him  by  the  statute,  just  in  the  same  way  as  the  burthen  is  imposed  here. 
Both  upon  authority  and  upon  the  reason  of  the  thing,  therefore,  we  are  of  opinion 
that  the  plaintiffs  are  entitled  to  judgment. 
Judgment  for  the  plaintiffs. 

[191]    Eyre  v.  Forbes.     May  2nd,  1862. 

A  contract  for  the  payment  of  money  in  consideration  of  the  resignation  of  a  majority 
in  the  service  of  the  East  India  Company,  is  illegal  by  the  49  G.  3,  c.  126. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances  thereinafter  mentioned,  was  an  officer  in  the 
service  of  the  Honourable  East  India  Company,  holding  the  rank  of  major  in  the 
3rd  regiment  of  light  cavalry  of  the  said  company  :  yet  that  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiff,  and  of  and  concerning  him  as 
such  major  and  officer  as  aforesaid,  a  letter  in  the  words  and  figures  following,  that  is 
to  say,  "Captain  Forbes,  commanding  .3rd  regiment  Light  Cavalry,  Bombay,  Camp, 
Asseer.  December  27th,  1857.  To  the  adjutant-general  of  the  army, — Sir,  it  is  with 
extreme  reluctance  that  I  (meaning  the  defendant)  feel  it  my  duty  to  request  that 
the  following  circumstance  may  be  laid  before  his  excellency  the  commander  in  chief: 
but  no  other  alternative  is  open  to  me.  In  August,  1851,  Major  Walter  retired  from 
the  regiment  (meaning  the  1st  regiment)  now  under  my  command,  for  the  sum  of 
Rs.  47,000:  of  this  sum  Major  Eyre's  share  was  lis.  5200;  and,  in  common  with  the 
other  officers  of  the  regiment  (meaning  the  aforesaid  regiment),  he  (meaning  the 
plaintiff)  signed  a  bond  for  the  amount  advanced  by  the  Agra  Bank,  as  a  loan 
advanced  on  the  occasion  in  question.  Three  years  was  the  period  named  in  the 
bond  for  the  gradual  liquidation  of  the  debt  by  instalments.  Upwards  of  six  have 
elapsed,  and  Major  Eyre  (meaning  the  plaintiff),  although  repeatedly  addressed  on 
the  subject,  has  not  paid  a  single  rupee  of  his  share.  The  5200  Rs.,  his  original 
share,  now  amounts  to  upwards  of  10,000  rupees,  from  the  accumulation  of  interest 
at  10  per  cent,  per  annum  :  and  is  of  course  [192]  daily  increasing  from  the  same 
cause.  In  the  event  of  Major  Eyre's  death,  or  at  any  period  the  Agra  Bank  may 
choose,  the  officers  of  this  regiment  may  be  sued  at  law  by  the  bank  on  account  of 
their  joint  liability  in  the  bond,  as  Major  Eyre's  co-securities  :  and,  as  the  period 
originally  fixed  by  the  bank  for  the  re-payment  of  the  loan  has  long  since  expired, 
such  a  course  may  be  expected  at  any  moment. 

"The  original  letters  addressed  to  Major  Eyre  (meaning  the  plaintiff)  by  the 
officers  of  the  regiment,  to  urge  his  paying  his  share  without  further  delay,  are  now 
at  Rajkote  :  and  I  am  unable,  therefore,  to  forward  copies  for  his  excellency's  informa- 
tion ;  but,  in  justification  of  the  course  I  am  now  compelled  to  adopt,  I  beg  to  forward 
copies  of  a  correspondence  that  ensued  a  year  ago  between  the  late  Col.  Malet,  of  this 
regiment,  and  Major  Eyre  (meaning  the  plaintiff)  on  the  debt  in  question,  and  also  a 
letter  from  the  secretary  of  the  Agra  Bank  to  the  address  of  Captain  Wren,  of  the 
regiment  under  my  command.  These  letters  will,  I  trust,  make  the  facts  of  the  case 
sufficiently  obvious,  without  any  further  explanation  from  myself,  beyond  the  remark 
that  a  year  has  since  elapsed  and  the  debt  has  of  course  proportionately  increased.  I 
have  the  honor  to  be,  &c.  (signed)  J.  Forbes,  Captain  Commandant  3rd  Regiment 
Light  Cavalry."  Averment  that,  by  means  of  the  premises,  the  plaintiff's  character 
and  reputation  as  an  officer  aforesaid  in  the  said  service  was  greatly  injured,  insomuch 
that  the  plaintiff  was  compelled  to  retire  from  and  leave  the  said  service  of  the  said 
company  upon  other  and  less  advantageous  terms  than  he  otherwise  would  have  done, 
and  lost  thereby  the  command  of  his  said  regiment,  and  all  the  pay  and  advantage 
thereof  which  he  otherwise  but  for  the  premises  would  have  of  right  derived  and 
obtained,  and  the  benefit  of  a  con-[193]-tract  between  him  and  the  officers  of  the  said 
regiment  whereby  the  said  officers  were  to  pay  and  the  plaintiff  was  to  receive  the 
sum  of  47,000  rupees  from  the  said  officers  as  the  price  of  his  voluntary  retirement 
from  the  said  service  of  the  said  company  :  and  that  the  plaintiff  was  otherwise 
greatly  damnified. 
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The  second  count  stated  that,  therefore  and  whilst  the  plaintiff  was  such  officer  in 
the  aforesaid  regiment  and  in  the  said  service  of  the  said  company,  whereby  he  derived 
great  gains  and  profits,  it  was  agreed  between  the  plaintiff  and  the  defendant  that, 
in  consideration  that  the  plaintiff  would  retire  from  the  said  service  of  the  said 
company,  he  the  defendant  would  pay  or  cause  to  be  paid  to  the  plaintiff  a  certain 
sum  then  agreed  upon,  to  wit  40,000  rupees  :  Averment,  that  the  plaintiff  had  in  all 
things  performed  the  said  agreement  on  his  part,  and  all  things  had  been  done,  and 
all  times  elapsed,  necessary  to  entitle  him  to  the  payment  of  the  said  sum  of  40,000 
rupees  ;  yet  no  part  thereof  had  been  paid. 

'The  plaintiff  demurred  to  the  second  count,  the  ground  stated  in  the  margin 
being,  "that  the  alleged  agreement  is  illegal  and  void."     Joinder. 

Bovill,  Q.  C.  (with  whom  was  Mathew),  in  support  of  the  demurrer  (a).  The 
contract  declared  on  in  the  second  count  is  clearly  a  contract  within  the  5  &  (i  [194] 
Ed.  6,  c.  16,  and  the  49  G.  3,  c.  126.  The  first  section  of  the  former  act  prohibits 
the  sale  of  a  great  number  of  offices  therein  enumerated  ;  and  the  latter  act  extends 
the  prohibition  (by  s.  1)  to  all  offices  in  the  gift  of  the  Crown,  and  also  to  "all  offices, 
commissions,  places,  and  employments  belonging  to  or  under  the  appointment  or 
control  of  the  united  company  of  merchants  of  England  trading  to  the  East  Indies,  in 
as  full  and  ample  a  manner  as  if  the  provisions  of  the  said  act  were  repeated  as  to  all 
such  offices,  commissions,  places,  and  employments,  and  made  part  of  this  act."  And 
the  3rd  section  enacts  that,  from  and  after  the  passing  of  this  act,  if  any  person  or 
persons  shall  sell  or  bargain  for  the  sale  of,  or  receive,  have,  or  take  any  money, 
fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly,  or  any  promise, 
agreement,  covenant,  contract,  bond,  or  assurance,  or  shall  by  any  way,  device,  or 
means,  contract  or  agree  to  receive  or  have  any  money,  fee,  gratutity,  loan  of  money, 
reward,  or  profit,  directly  or  indirectly,  and  also  if  any  person  or  persons  shall 
purchase  or  bargain  for  the  purchase  of,  or  give  or  pay  any  money,  fee,  gratuity,  loan 
of  money,  reward,  or  profit,  or  make  or  enter  into  any  promise,  agreement,  covenant, 
contract,  bond,  or  assurance  to  give  or  pay  any  money,  fee,  gratuity,  loan  of  money, 
reward,  or  profit,  directly  or  indirectly,  for  any  office,  commission,  place,  or  employ- 
ment specified  or  described  in  the  said  recited  act  or  this  act,  or  within  the  true  [195] 
intent  or  meaning  of  the  said  act  or  this  act,  or  for  any  deputation  thereto,  or  for  any 
part,  parcel,  or  participation  of  the  profits  thereof,  or  for  any  appointment  or  nomina- 
tion thereto,  m  n  iignaiion  thereof,  or  for  the  consent  or  consents  or  voice  or  voices  of 
any  person  or  persons  to  such  appointment,  nomination,  or  resignation,  then  and  in 
i\  ery  such  case  every  such  person,  and  also  every  person  who  shall  wilfully  and  know- 
ingly aid,  abet,  or  assist  such  person  therein,  shall  be  deemed  and  adjudged  guilty  of 
a  misdemeanor."  And  the  4th  section  enacts  that,  "  from  and  after  the  passing  of 
this  act,  if  any  person  or  persons  shall  receive,  have,  or  take  any  money,  fee,  reward, 
or  profit,  directly  or  indirectly,  or  take  any  promise,  agreement,  covenant,  contract, 
bond,  or  assurance,  or  by  any  way,  means,  or  device,  contract,  or  agree  to  receive  or 
have  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly, 
for  any  interest,  solicitation,  petition,  request,  recommendation,  or  negotiation  what- 
ever made  or  to  be  made,  or  pretended  to  be  made,  or  under  any  pretence  of  making 
or  causing  or  procuring  to  be  made  any  interest,  solicitation,  petition,  request,  recom- 
mendation, or  negotiation,  in  or  about  or  in  any  wise  touching,  concerning,  or  relating 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  I.   That  the  alleged  contract    is  a  contract    to  pay  money  to  the  plaintiff  for  the 

resignation  of  an  office,  commission,  place,  or  employment,  within  the  language  and 

ming  of  the  49  <  '•■  •">,  C.    I  26,  B.  ■'!  : 

" '.'.    That   the  plaintiff  alleges  himself'   to  have  been  an  officer  in  the   service  of   the 

Mast  India  Company,  and  Ids  retirement  from  such  service  t"  lie  the  consideration 
for  the  defendant's  promise;  and  the  statute  applies  in  all  offices,  commissions,  &c, 
belonging  to  or  under  the  appointment  or  control  of  the  East  India  Company  : 

-:;.  That,  in  extending  by  statute  19  G.  ■"•.  c  126,  the  act  of  ■>  X  6  Ed.  6,  o.  Hi, 
in  tic-  Easf  Indi. i  Company's  service,  the  obvious  intention  <■!  the  legislature  was,  in 
apply  both  acts  as  extensively  to  the  service  o1  the  East   India  Company  as  to  the 

service  of  the  Crown,  subject  t"  il xception  as  to  the  sale  of  commissions  in  his 

Majesty's  forces,  contained  in  the  7th  section." 
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to  any  nomination,  appointment,  or  deputation  to  or  resignation  of  any  such  office, 
commission,  place,  or  employment  as  aforesaid,  or  under  any  pretence  for  using  or 
having  used  any  interest,  solicitation,  petition,  request,  recommendation,  or  negotiation 
in  or  about  any  such  nomination,  appointment,  deputation,  or  resignation,  or  for  the 
obtaining  or  having  obtained  the  consent  or  consents  or  voice  or  voices  of  any  person 
or  persons  as  aforesaid  to  such  nomination,  appointment,  deputation,  or  resignation  ; 
and  also  if  any  person  or  persons  shall  give  or  pay  or  cause  or  procure  to  be  given  or 
paid  any  money,  fee,  gratuity,  [196]  loan  of  money,  reward,  or  profit,  or  make  or 
cause  or  procure  to  be  made  any  promise,  agreement,  covenant,  contract,  bond,  or 
assurance,  or  by  any  way,  means,  or  device,  contract  or  agree  to  give  or  pay  or  cause 
or  procure  to  be  given  or  paid  any  money,  fee,  gratuity,  loan  of  money,  reward,  or 
profit,  for  any  solicitation,  petition,  request,  recommendation,  or  negotiation  whatever, 
made  or  to  be  made,  that  shall  in  any  wise  touch,  concern,  or  relate  to  any  nomination, 
appointment,  or  deputation  to  or  resignation  of  any  such  office,  commission,  place,  or 
employment  as  aforesaid,  or  for  the  obtaining  or  having  obtained,  directly  or  indirectly, 
the  consent  or  consents  or  voice  or  voices  of  any  person  or  persons  as  aforesaid  to  any 
such  nomination,  appointment,  deputation,  or  resignation  ;  and  also  if  any  person  or 
persons  shall,  for  or  in  expectation  of  gain,  fee,  gratuity,  loan  of  money,  reward,  or 
profit,  solicit,  recommend,  or  negotiate,  in  any  manner  for  any  person  or  persons  in 
any  matter  that  shall  in  any  wise  touch,  concern,  or  relate  to  any  such  nomination, 
appointment,  deputation,  or  resignation  aforesaid,  or  for  the  obtaining,  directly  or 
indirectly,  the  consent  or  consents  or  voice  or  voices  of  any  person  or  persons  to  any 
such  nomination,  appointment,  or  deputation  or  resignation  aforesaid,  then  and  [in] 
every  such  case  every  such  person,  and  also  every  person  who  shall  wilfully  and 
knowingly  aid,  abet,  or  assist  such  person  therein,  shall  be  deemed  and  adjudged 
guilty  of  a  misdemeanour."  In  Grome  v.  Wroughton,  11  Exch.  146,  it  was  expressly 
decided  that  the  resignation  for  a  pecuniary  consideration  of  the  position  of  major  in 
a  regiment  in  the  East  India  Company's  service,  is  illegal  by  the  49  G.  3,  c.  126,  s.  4, 
and  that  a  security  for  the  payment  of  the  money  is  void.  It  is  impossible  to  distinguish 
that  case  from  the  present. 

[197]  Garth,  contra  (a).  In  Greeme  v.  Wroughton,  the  facts  shewing  the  illegality 
were  all  brought  out  on  admissions  or  in  evidence.  Here,  the  record  is  a  blank.  If, 
therefore,  any  state  of  facts  can  be  assumed  in  which  the  contract  declared  upon  in 
the  second  count  could  be  lawful,  the  court  will  assume  them.  There  is  nothing  to 
shew  that  the  resignation  which  was  the  consideration  for  the  defendant's  promise  to  pay 
the  money  was  not  allowed  by  the  rules  of  the  service,  or  that  a  ma-[198]-jority  is 
not  legally  saleable.     [Erie,  C.  J.     A  majority  is  a  commission  within  the  meaning  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — ■ 

"  1.  That  the  contract  disclosed  by  the  second  count  is  neither  contrary  to  the 
statute  nor  against  public  policy,  and  that  it  is  founded  on  a  sufficient  consideration  : 

"  2.  That  it  no  where  appears  that  the  contract  was  a  corrupt  bargain  or  a  contract 
for  relinquishing  or  obtaining  office  or  employment,  or  that  the  plaintiff  undertook 
to  do  anything  contrary  to  the  rules  or  prejudicial  to  the  service  of  the  East  India 
Company,  or  that  the  plaintiff  or  defendant  were  British  subjects  at  the  time  : 

"  3.  That  the  court  will  not  presume  illegality,  and  there  is  nothing  on  the  record 
to  satisfy  the  court  in  any  way  that  the  contract  was  illegal,  or  that  it  wanted 
consideration  : 

"  4.  That  there  was  ample  consideration  for  the  defendant's  promise  in  the  plaintiff's 
retirement  from  the  service  at  the  defendant's  request : 

"  5.  That  it  is  consistent  with  all  that  appears  that  the  plaintiff's  retirement,  though 
optional,  was  in  strict  accordance  with  the  rules  of  the  East  India  Company's  service, 
and  that  it  was  in  fact  procured  by  that  company  : 

"  6.  That  there  could  be  no  illegality  in  the  plaintiff's  retiring  from  such  service 
even  for  a  pecuniary  consideration,  in  accordance  with  the  company's  regulations,  or  at 
the  instigation  of  the  company  : 

"  7.  That  the  general  averment  that  everything  existed  and  was  done  to  entitle 
the  plaintiff  to  the  money  sued  for  (which  stands  admitted  on  the  record)  excludes 
illegality  and  want  of  consideration  : 

"  8.  That  no  intendment,  therefore,  can  be  made  against  the  count,  and  that  every 
intendment  must  be  made  in  its  support." 
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the  statute  -19  G.  3,  c.  126,  s.  3.  We  are  bound  to  take  judicial  notice  of  what  is 
saleable.  No  appointment  in  the  East  India  Company's  service  is  saleable.]  The 
9th  section  of  the  statute  provides  that  "nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  any  office  excepted  from  the  provisions  of  the  said  act 
passed  in  the  sixth  year  of  the  reign  of  King  Edward  the  Sixth  against  buying  and 
selling  of  offices,  or  to  any  office  which  was  legally  saleable  before  the  passing  of  this 
act,  and  in  the  gift  of  any  person  by  virtue  of  any  office  of  which  such  person  is  or 
shall  be  possessed  under  any  patent  or  appointment  for  his  life;  or  to  render  invalid, 
or  in  any  measure  to  atl'ect,  any  promise,  agreement,  covenant,  contract,  bond,  assurance, 
or  trust  entered  into  or  declared  before  the  passing  of  this  act,  and  which  before  the 
passing  thereof  was  a  valid  promise,  agreement,  covenant,  contract,  bond,  assurance, 
or  trust,  in  law  or  equity,  or  to  any  money  paid,  or  to  any  act,  matter,  or  thing  dune 
in  pursuance  of  any  such  promise,  agreement,  covenant,  contract,  bond,  or  assurance. 
[Byles,  J.  That  proviso  is  in  a  distinct  part  of  the  act.  It  lay  upon  the  plaint  ill', 
therefore,  to  bring  himself  within  it.]  The  general  averment  that  all  things  had  been 
done  and  happened  to  entitle  the  plaintiff  to  recover,  cures  that. 

Ekle,  C.  J.  No  regulation  or  rule  of  the  East  India  Company  can  repeal  the 
49  G.  3,  c.  126.     There  must  be  judgment  for  the  defendant. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendant. 

[199]     Spence  v.  Spence.     Feb.  8th,  1862. 

|S.  ('.  31  L.  J.  C.  P.  189 ;  6  L.  T.  538  ;  10  W.  R.  605.  Applied,  Marshall  v.  Gingell, 
1882,  21  Ch.  D.  795:  In  re  Lashmar,  [1891]  1  Ch.  264;  In  re  Brook,;  [1894] 
1  Ch.  43.] 

Testator,  by  a  will  made  subsequently  to  the  7  W.  4  &  1  Vict.  c.  26,  after  directing 
that  his  debts  and  funeral  and  testamentary  expenses  should  be  paid  by  his 
executors  as  soon  as  conveniently  might  be  after  his  decease,  devised  all  his  real 
and  personal  estate  to  trustees  (whom  he  afterwards  appointed  his  executors),  in 
trust  to  pay  the  rents  and  proceeds  thereof  to  his  son  J.  S.  for  his  natural  life  ;  and, 
from  and  after  the  death  of  J.  8.,  in  trust  for  the  right  heirs  of  him  the  said  .1.  S. 
for  ever : — Held  that,  by  reason  of  the  direction  to  them  to  pay  debts,  the  trustees 
took  the  legal  estate  in  fee,  and  therefore,  inasmuch  as  the  estate  for  life  and  the 
estate  in  remainder  were  both  equitable  estates,  the  rule  in  Shelley's  case  applied, 
and  J.  8.  took  an  equitable  estate  in  fee. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  as  heir-at-law  of  Jonathan 
Spence  tbe  elder,  to  recover  certain  freehold  property  situate  in  Liddell  Street,  in  the 
township  of  Ninth  Shields,  in  the  county  of  Northumberland. 

The  cause  was  tried  before  Martin,  13.,  at  the  last  Summer  Assizes  for  Northum- 
berland. The  contention  on  the  part  of  the  plaintiff  was,  that  Jonathan  Spence  the 
younger,  who  had  by  his  will  devised  the  property  in  question  to  the  defendant,  his 
daughter,  look  under  the  will  of  his  father  Jonathan  Spence  the  elder  only  an  estate 
for  life,  and  consequently  was  incapable  of  disposing  of  the  property  by  will. 

The  will  of  Jonathan  Spence  the  elder,  which  bore  date  the  26th  of  May,  184  I, 
was  as  follows: — "I  direct  my  just  debts  and  funeral  and  testamentary  expenses  to 
be  paid  by  my  executors  hereinafter  named,  as  soon  as  conveniently  may  be  after  my 
decease.  I  also  direct  my  executors  to  deliver  to  my  wife,  Mary  Spence,  auch  articles 
of  household  furniture  and  other  household  effects  as  she  may  select  ami  they  may 
think  reasonable  and  proper  for  her  situation  in  life  ;  and  also  to  deliver  to  my  sister- 
in-law,  .lane  Kirkup,  now  residing  with  me,  such  other  articles  of  Furniture  ami  effects 
as  she  may  selecl  and  they  may  think  reasonable  ami  proper  as  aforesaid  ;  and  I  give 
and  bequeath  the  same  to  them  for  their  own  use  respectively.     I  give,  devise,  and 

bequeath    unto    my    friends,   John     Rodham,    grocer,    William    Orange,    printer,   and 
Samuel    Price    Hollidav,    agent,    all    of    North    Shields   aforesaid,  all    that    my    freehold 

messuage,  public-house,  and  premises,  situate  in  Liddell  Street,  North  Shields  afore- 
said, now  in  the  occupation  of  W  il  [200]  bam  Chapman:  also  all  those  my  freehold 

messuages,  duelling  house,  shop,  and  premises,  situate   in    Bedford   and  Savile  Street, 
North  Shields  aforesaid,  now  in  tl icupatii I  J.  M'Call,  Crossthwaite,  ami  others; 
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and  also  all  and  singular  other  my  real  and  personal  estate  and  effects,  goods  and 
chattels,  whatsoever  and  'wheresoever, — in  trust,  as  to  my  said  freehold  public-house 
and  premises  situate  in  Liddell  Street  aforesaid,  to  pay  the  rents  and  proceeds  thereof, 
as  and  when  they  shall  come  to  their  hands,  unto  my  son,  Jonathan  Spcnce,  for  and 
during  the  term  of  his  natural  life,  bat  without  any  power  for  him  to  appoint  or 
otherwise  anticipate  such  rents  and  proceeds  ;  and  any  such  appointment  or  anticipa- 
tion by  him  1  declare  to  be  null  and  void  ;  and  from  and  immediately  after  the  death 
of  my  said  son  Jonathan  Spence,  in  trust  for  the  right  heirs  of  him  the  said  Jonathan 
Spence,  for  ever."  The  testator  then  proceeded  to  declare  the  trusts  of  the  other 
property  devised  ;  and,  after  providing  for  the  appointment  of  new  trustees,  and 
indemnifying  the  trustees  from  loss,  See.,  the  will  concluded  with  the  appointment  of 
the  said  John  Rodham,  William  Orange,  and  Samuel  Price  Holliday  executors  thereof. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  legal  estate  in  fee  in  the 
premises  in  Liddell  Street  passed  to  the  trustees  under  the  above  will,  and  that 
Jonathan  Spence  the  younger  took  an  equitable  estate  in  fee,  and  consequently  that 
it  passed  to  the  defendant  under  his  will. 

The  plaintiff,  who  claimed  as  heir-at-law  of  Jonathan  Spence  the  younger  as  well 
as  of  Jonathan  Spence  the  elder, — alleging  that  the  defendant  was  illegitimate, — had 
given  evidence  to  negative  the  possibility  of  access  on  the  part  of  Jonathan  Spence 
the  younger  at  a  time  corresponding  with  defendant's  birth. 

The  learned  judge  having  directed  a  nonsuit, 

[201]  S.  Temple,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  "on  the  ground  that  Jonathan  Spence  the  younger  had  no  power  to  devise  the 
property,  and  that  the  production  of  the  will  of  Jonathan  Spence  the  younger  did  not 
warrant  the  judge  in  directing  the  nonsuit."  He  referred  to  Doe  d.  Leicester  v.  Biggs, 
2  Taunt.  109,  and  Doe  d.  Gratrex  v.  Homfray,  6  A<1.  &  E.  206,  1  N.  &  P.  401. 

Manisty,  Q.  C,  and  T.  Jones,  shewed  cause.  Under  this  will  the  legal  estate  in 
fee  vested  in  the  trustees  by  reason  of  the  devise  to  them  with  directions  to  pay  the 
rents  to  Jonathan  Spence  the  younger,  and  the  charge  of  debts  ;  and  Jonathan  Spence 
the  younger  took  an  equitable  estate  for  life,  with  an  equitable  fee  in  remainder, 
which  passed  by  his  will  to  the  defendant:  Shelley's  case,  1  Co.  Rep.  93  b.  This  view 
is  abundantly  supported  by  authorities.  Wherever  the  will  contains  a  direction  to 
the  trustees  to  pay  debts,  and  devises  real  estate  to  the  same  parties,  with  trusts  in 
favour  of  others,  the  trustees  take  the  legal  estate  in  fee-simple.  The  trust  is  not  at 
an  end  even  after  payment  of  all  the  debts.  Until  the  recent  Wills  Act,  it  had  been 
a  constant  and  fruitful  source  of  litigation  and  discussion  whether  the  trustees  took  a 
chattel  interest  or  some  interest  short  of  a  fee  for  the  purpose  of  paying  the  debts. 
[Williams,  J.  Where  there  were  no  words  of  inheritance.  One  of  the  leading  cases 
upon  the  subject  was  CordalVs  case,  Cro.  Eliz.  316.]  The  whole  of  the  cases  are 
collected  in  Jarman  on  Wills,  vol.  2,  eh.  34.  The  result  is  thus  summed  up  at  p.  295 
(3rd  edit.), — "Here  closes  the  long  catalogue  of  decisions  respecting  the  quality  and 
extent  of  the  estate  conferred  by  devises  in  trust,  from  which  the  reader  will  have 
collected  the  principles  that  govern  cases  of  this  description,  and  the  considerations 
which  have  been  admitted  to  influence  the  [202]  construction,  though,  as  the  question 
is  constantly  presenting  itself  under  new  aspects  and  combinations  of  circumstances, 
difficulty  will  sometimes  occur  in  the  application  of  the  established  doctrine.  Of  all 
the  adjudged  points  connected  with  the  subject,  that  which  has  been  deemed  the  least 
satisfactory  is,  the  doctrine  of  those  decisions  which,  in  certain  cases,  gave  to  trustees 
whose  estate  was  undefined  a  term  of  years  (either  with  or  without  a  prior  estate  for 
life),  determinable  when  the  purposes  of  the  trust  should  be  satisfied.  To  exclude  the 
application  of  this  inconvenient  and  very  refined  rule  of  construction,  two  enactments 
have  been  introduced  into  the  statute  7  W.  4  &  1  Vict.  c.  26.  The  30th  section 
provides,  'that,  when  any  real  estate  (other  than  or  not  being  a  presentation  to  a 
church)  shall  be  devised  to  any  trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee-simple,  or  other  the  whole  estate  or  interest  which  the  testator  had  power 
to  dispose  of  by  will,  in  such  real  estate,  unless  a  definite  term  of  years,  absolute  or 
determinable,  or  an  estate  of  freehold,  shall  thereby  be  given  to  him  expressly  or  by 
implication.'  Section  31  provides,  "that,  where  any  real  estate  shall  be  devised  to  a 
trustee,  without  any  express  limitation  of  the  estate  to  be  taken  by  such  trustee,  and 
the  beneficial  interest  in  such  real  estate,  or  in  the  surplus  rents  and  profits  thereof, 
shall  not  be  given  to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  to 
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any  person  for  life,  Imt  the  purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  he  construed  to  vest  in  such  trustee  the  fee-simple  or  other 
the  whole  legal  estate  which  the  testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  and  not  an  estate  determinable  when  the  purposes  of  the  trust  shall  be 
satisfied.1  These  clauses  have  been  the  subject  of  much  criticism.  It  is  not  [203] 
easy  to  perceive  why  the  provision  regulating  the  estates  of  trustees  should  have  been 
split  into  two  sections,  and  still  more  difficult  is  it  to  give  to  each  of  those  sections 
such  a  construction  as  will  preserve  it  from  collision  with  the  other.  The  design  of 
the  30th  section  would  seem  to  be  simply  to  negative  the  construction  which,  in 
certain  cases  (a),  gave  to  a  trustee  an  undefined  term  of  years,  for,  it  allows  him  to 
take  an  estate  of  freehold,  or  a  definite  term  of  years,  either  expressly  or  by  implica- 
tion :  but  the  31st  section  takes  a  wider  range,  as  it  admits  of  neither  of  these  excep- 
tions, nor  that  of  a  devise  of  the  next  presentation  to  a  church.  Its  effect  is  to  pro- 
pound, in  regard  to  wills  made  or  re-published  since  the  year  1837,  the  following 
general  rule  of  construction, — that,  whenever  real  estate  is  devised  to  trustees  (and  it 
would  seem  to  be  immaterial  whether  the  devise  is  to  the  trustees  indefinitely,  or  to 
them  and  llicir  heirs,  or  to  them  and  their  executors  or  administrators)  for  purposes 
requiring  that  they  should  have  some  estate,  without  any  specification  of  the  nature  or 
duration  of  such  estate,  and  the  beneficial  interest  in  the  property  is  not  devised  to  a 
person  for  life,  or,  being  so  devised,  the  purposes  of  the  trust  may  endure  beyond  the 
life  of  such  person,  the  trustees  take  (not,  as  in  Carter  v.  Bamardiston,  1  P.  Wins.  505, 

2  Eq.  Ca.  Abr.  '224,  an  estate  for  years,  or,  as  in  Doe  d.  White  v.  Simpson,  5  East,  162, 
an  estate  for  life,  with  a  superadded  term  of  years,  but)  an  estate  in  fee-simple.  The 
result,  in  short,  is  that  trustees  whose  estate  is  not  expressly  defined  by  the  will, 
must  in  every  case,  and  whatever  be  the  nature  of  the  duti/  impn.-ieil  upon  them,  take  either 
[204]  an  estate  for  life  or  an  estate  in  fee."  Independently  of  the  Wills  Act,  wherever 
the  executor  was  a  devisee,  if  the  will  contained  a  direction  to  him  to  pay  debts,  he 
took  a  fee:  Awbrey  v.  Middleton,  2  Eq.  Ca.  Abr.  497,  pi.   16;  Henvell  v.  JVhitaker, 

3  Buss.  343.  The  question  arose  before  V.  C.  Stuart,  in  1857,  in  a  case  of  Creaton  v. 
( 'ir,tl<nt,  •_'<;  Law  J.,  Ch.  266.  The  testator  by  his  will  desired  his  debts  to  be  paid, 
and  then  devised  all  his  residuary  estates  to  trustees  and  the  survivors  and  survivor 
cf  them,  and  the  heirs  of  such  survivor,  upon  trust  to  pay  the  rents  to  his  wife  and 
two  daughters  in  equal  shares,  for  their  respective  lives,  with  survivorship  amongst 
them,  and,  after  their  deaths,  upon  certain  trusts  for  the  issue  of  his  said  daughters, 
and,  in  the  event  of  the  deaths  of  both  daughters  without  leaving  issue,  then  he  devised 
his  said  copyhold  estates  to  the  right  heirs  of  the  survivor  of  his  said  daughters  for 
ever.  The  trustees  were  also  appointed  executors  of  the  will,  to  the  uses  of  which 
(the  testator  having  in  his  life-time  surrendered  to  such  uses)  they  were  after  his 
death  duly  admitted  as  tenants.  Both  daughters  survived  the  wife  of  the  testator, 
and  died  without  having  been  married.  Upon  demurrer  to  a  bill  filed  by  tho 
customary  heirs  in  gavelkind  of  the  copyholds  of  the  survivor  of  the  daughters,  put  in 
by  the  right  heir  of  such  survivor, — it  was  held  that  there  was  a  charge  of  debts  created 
upon  the  residuary  copyholds  by  the  will,  and  that  such  charge,  coupled  with  the 
legal  estate  devised  t<>  the  trustees,  vested  the  legal  estate  in  fee-simple  in  such 
trustees,  and  made  all  the  estates  limited  after  the  devise  to  them  equitable  estates. 
"The  copyhold  estates  in  question  upon  this  demurrer,"  says  his  honor,  "were  clearly 
devised  to  the  trustees  in  fee-simple,  subject,  however,  to  a  general  charge  for  payment 
uf  debts.  [icing  also  named  executors,  the  trustees,  bc-[205]-sides  the  trust  of  paying 
the  rents  to  the  persons  taking  equitable  life  interests  in  the  estates  under  the  will, 
had  also  to  execute  the  trust  of  paying  the  debts  charged  upon  the  estate.  If  there- 
fore the  exteni  of  their  interest  in  the  premises  was  to  be  commensurate  with  that 
which  was  necessary  for  a  due  performance  of  their  trust,  it  was  impossible  to  Bay 
thai  moh  interest  must  terminate  with  the  equitable  life  interest  given  to  the  ten  nils 
for  life.     The  charge  or  trust  fi>r  payment    oi   debts  required  that  the!  trustees  should 

have  an  absolute  dominion  for  an  indefinite  tii n  '-v  I  be  estates  *\r\  ised,  so  as  to  be 

able  to  hand  over,  if  necessary,  that  dominion  to  a  purchaser.  That  being  the  case, 
it  was  impossible  to  hold  that  the  devisee  in  remainder,  the  right  heir  of  the  survivor 

(a)  See  Carter  v.  Bamardiston,  I  P.  Wins.  505,  2  Eq,  Ca,  AJbr.  224,  Gibson  v.  Lord 
Montfort,  I  Ves,  sen.  485,  Doe  it.  White  v.  Simpson,  -r>  East,  162,  Heardson  v.  Williamson, 
1  Keen,  33. 
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of  the  testator's  daughters,  could  take  any  more  than  an  equitable  estate,  the  legal  fee 
still  remaining  vested  in  the  trustees."  And  see  Goocltitk  J.  Paddy  v.  Maddern,  4  East, 
496,  1  J.  P.  Smith,  185. 

S.  Temple,  Q.  C,  and  Heath,  in  support  of  the  rule.  The  plaintiff  might  have 
amended  at  the  trial  by  adding  the  names  of  the  trustees,  as  was  done  in  the  court  of 
the  Exchequer  in  the  recent  case  of  Blake  v.  Done,  7  Hurlst.  it  N.  465.  [Williams,  J. 
Assuming  that  that  might  have  been  done,  in  furtherance  of  the  justice  of  the  case,  it 
could  only  be  allowed  where  the  merits  would  be  determined,  which  would  not  be  the 
case  here.  If  the  legal  estate  was  in  the  executors,  the  rule  in  Shelley's  ca.se  would 
apply,  and  then  Jonathan  Spence  the  younger  would  take  an  estate  in  fee.]  During 
the  life-time  of  Jonathan  Spence  the  younger,  there  was  an  active  trust  in  the 
executors,  and  the  legal  estate  would  necessarily  vest  in  them,  to  enable  them  to  pay 
the  debts  and  funeral  and  testamentary  expenses.  [Williams,  J.  We  did  not  know 
that  the  [206]  trustees  who  were  charged  with  the  payment  of  the  debts  were  the 
devisees  also,  or  we  certainly  should  not  have  granted  the  rule.]  Looking  at  the 
whole  of  the  will,  it  is  submitted  that  it  is  manifest  that  the  testator  did  not  intend 
that  this  particular  house  should  be  charged  with  the  paymeut  of  his  debts.  There 
was  other  property  given  to  the  trustees,  both  real  and  personal,  out  of  which  ample 
provision  might  have  been  made  for  that  purpose.  It  was  manifestly  the  intention 
of  the  testator  that  his  son  Jonathan  Spence  should  take  all  the  advantage  of  the  rent 
of  this  house  during  his  life  ;  and,  on  his  death,  the  statute  of  uses  executed  the 
limitation  in  favour  of  his  heir-at-law,  and,  nothing  remaining  to  be  done  by  the 
trustees,  the  trust  ceased.  The  necessary  implication  from  the  whole  of  the  will  is, 
that  the  intention  of  the  testator  was  that  the  estate  of  the  trustees  in  this  house 
should  continue  only  during  the  life  of  Jonathan  Spence  the  younger.  [Williams,  J. 
I  find  from  the  report  of  Creaton  v.  Creaton,  in  3  Smale  &  G.  386,  that  the  will  was 
dated  in  1818,  and  not  in  1848,  as  stated  in  the  report  in  the  26  Law  J.,  Ch.  "267, 
which  accounts  for  no  mention  being  made  of  the  Statute  of  Wills.] 

Williams,  J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was  right.  At  the 
trial  the  plaintiff  made  a  prima,  facie  case  by  shewing  his  pedigree.  The  defendant 
then  put  in  a  will  of  Jonathan  Spence  the  younger :  and  the  question  is,  whether 
that  will  afforded  an  answer  to  the  plaintiff's  case.  I  am  of  opinion  that  it  did.  It  is 
not  quite  clear,  nor  is  it  material  to  consider,  what  shape  the  point  assumed  before 
my  Brother  Martin.  But  it  is  enough  to  say  that  that  learned  judge  was  of  opinion 
that  the  will  so  produced  amounted  to  an  answer  to  the  plaintiff's  [207]  case,  and 
that  I  think  so  too.  I  do  not  know  that  there  is  any  substantial  difference  between 
the  case  as  presented  at  nisi  prius  and  as  argued  before  us.  The  real  question  is 
this,  whether  the  estate  given  to  the  tenant  for  life,  with  remainder  to  his  right  heirs 
for  ever,  gave  him  an  estate  in  fee-simple,  according  to  the  rule  in  Shelley's  case, 
1  Co.  Bep.  88  b.,  or  only  an  estate  for  life,  with  remainder  to  the  issue  as  purchasers. 
If  Jonathan  Spence  the  younger  took  a  fee,  then  the  defendant  claims  through  that 
estate,  and  the  will  affords  an  answer  to  the  action :  but,  if  he  was  tenant  for  life 
only,  it  is  no  answer.  It  has  been  assumed  on  the  part  of  the  plaintirl  that  he  was 
tenant  for  life  only  ;  and  it  has  been  contended  that,  as  the  estate  was  given  to  the 
trustees  to  pay  the  rents  to  the  tenant  for  life,  he  took  an  equitable  estate  only,  the 
legal  estate  being  in  the  trustees  to  enable  them  to  perform  the  trusts,  and,  that  being 
so,  the  rule  in  Shelley's  case  did  not  apply.  The  answer  given  on  the  part  of  the  defen- 
dant is,  that  the  two  estates  are  not  of  different  qualities,  but  that  both  are  equitable 
estates  ;  that  the  trustees  take  the  whole  legal  fee  to  enable  them  to  perform  the 
trusts  ;  and  that  the  words  are  words  of  limitation,  and  not  words  of  purchase ;  and 
consequently  that  the  fee-simple  goes  to  the  tenant  for  life.  But,  as  that  argument  is 
based  on  the  assumption  that  both  limitations  are  equitable,  and  not  one  legal  and 
the  other  equitable,  the  foundation  of  the  argument  is  that  the  legal  estate  is  in  the 
trustees,  who  are  not  made  plaintiffs.  It  is  clear  that  that  is  the  only  practicable 
shape  in  which  the  present  case  can  be  put  in  a  court  of  law.  Now,  does  this  will 
entail  such  duties  upon  the  executors,  who  are  also  trustees,  as  to  make  it  necessary 
that  they  should  have  the  legal  estate  in  the  whole  fee  1  Xo  doubt,  if  there  is  simply 
a  charge  for  the  payment  of  debts,  and  the  [208]  devisees  of  the  estate  are  not  the 
executors,  the  mere  fact  that  the  estate  is  charged  with  the  debts  will  not  vest 
the  legal  estate  in  the  trustees,  unless  there  be  a  direction  to  them  to  pay  the  debts. 
Here,  however,  the  will  begins  with  an  express  direction  to  the  executors  to  pay  the 
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debts.  Then,  having  directly  imposed  upon  the  executors  the  duty  of  paying  the 
debts,  the  testator  gives  them  the  whole  real  estate  in  fee.  The  question  then  arises, 
what  is  the  nature  of  the  legal  estate  which  executors  take  where  they  are  directed 
to  pay  the  debts  and  are  also  made  devisees  of  the  estate?  It  is  plain  upon  the 
authorities  that,  where  a  testator  has  devised  land  to  trustees  for  sale,  and  appointed 
them  executors,  and  directed  them  to  pay  the  debts  which  he  has  charged  upon  the 
land,  the  fee  vests  in  the  trustees.  Independently  of  the  statute,  the  authorities  are 
clear  that  the  whole  legal  estate  is  vested  in  the  trustees.  It  is  said  that  the  testator 
manifestly  intended  that  the  devisee  for  life  of  this  particular  property  should  take 
all  the  rents  and  profits;  but  it  is  clear  from  the  earlier  words  of  the  will  that  the 
testator  has  charged  the  whole  of  his  property  with  the  payment  of  his  debts;  and, 
even  supposing  that  it  was  a  mere  charge,  and  that  the  executors  were  not  directed 
to  pay  the  debts,  the  tenant  for  life  would  take  the  estate  subject  to  the  charge.  But 
it  is  evident  that  that  is  not  so :  all  the  subsequent  limitations  in  the  will  deal  with 
the  property  subject  to  the  charge.  The  question  is,  whether  this  is  more  than  a 
charge  and  amounts  to  a  devise  in  trust.  If  it  does  so,  then,  according  to  all  the 
authorities,  the  trustees  take  the  fee,  as  being  necessary  for  the  performance  of  their 
functions.  But,  independently  of  the  authorities,  and  the  principles  established  by 
them,  which  all  lead  to  the  conclusion  that  the  defendant  is  well  founded  in  his  con- 
tention, we  have  an  [209]  express  authority  of  Greaton  \.  Creaton,  3  Smale  &  G.  386, 
that,  wdiere  there  is  a  devise  to  trustees  to  pay  the  debts,  the  estate  of  the  trustees 
cannot  be  measured  by  the  duration  of  the  life-estates.  It  is  impossible  to  distinguish 
that  case  from  the  present.  Indeed  Creaton  v.  Creaton  is  not  so  strong  a  case  as  that 
now  before  us;  because  there  it  was  only  by  implication  it  could  be  taken  that  the 
devisees  and  executors  were  to  pay  the  debts,  whereas  here  there  is  an  express 
direction  to  that  effect :  all  are  charged  upon  the  land.  In  all  other  respects  Creaton 
v.  Creaton  is  exactly  in  point.  Vice-Chancellor  Stuart  says:  "It  is  impossible  to  say, 
the  testator  having  given  the  fee-simple  to  the  trustees,  whom  he  also  appoints  executors 
and  directs  to  pay  the  debts  which  he  has  charged  upon  the  land,  that  the  fee-simple 
so  given  is  to  determine  on  the  expiration  of  the  estates  for  life.  There  is  a  trust  to 
be  performed,  on  the  performance  of  which  the  duties  of  the  trustees  would  cease ; 
but  the  time  for  the  performance  of  which  cannot  be  certainly  fixed  during  the  con- 
tinuance of  the  life  estates.  If,  then,  the  trust  cannot  be  measured  by  the  duration 
of  the  life-estates,  it  is  impossible  to  fix  any  particular  period  for  its  determination. 
So  long  as  it  remains  unexecuted,  the  trustees  require  the  absolute  dominion  over  the 
estate  which  is  given  them  by  the  will  to  enable  them,  if  necessary,  to  transfer  the 
estate  to  a  purchaser.  Had  there  been  in  this  will  no  charge  of  debts,  on  the  con 
st ruction  which  must  be  given  to  the  language  of  the  testator,  the  fee-simple  given 
to  the  trustees  would  have  determined  on  the  expiration  of  the  life-estates.  But  the 
direction  to  pay  his  debts  requires  for  its  performance  a  larger  estate  in  the  trustees. 
The  fee-simple  for  an  indefinite  period  being  in  the  trustees,  and  no  certain  time  being 
fixed  for  the  determination  of  the  fee-simple  estate,  all  the  estates  limited  in  re  [210] 
mainder  must  necessarily  be  equitable  estates."  The  result  was  that,  the  estates 
being  both  equitable,  the  rule  in  Shelley's  case  did  apply,  and  consequently  the  estate 
(jf  the  tenant  lor  life  was  enlarged  into. a  fee;  the  trust  being  for  the  right  heirs.  I 
cannot,  therefore,  come  to  any  other  conclusion  than  the  Vice-Chancellor  did  in  that 
ease.      The  legal  lee  being  in  the  trustees,  the  plaint  ill' was  properly  nonsuited. 

WlLLES,  J.      I    am   of   the   same  opinion.      In  addition   to  the  case  of   Creaton   v. 
Creaton,  I  would  refer  to] that  of  Smith  v.  Smith,  ante,  vol  \i.,  p.   121,  which  was 
mentioned  by  my  Brother  Williams  during  the  argument.      That  was  a  very  remark 
able  case.      There,  the  will  gave  all   the   testator's  real   and  personal  estate  to  trustees, 

in  trust,  after  payment  oj  his  just  debts  and  funeral  and  testamentary  expenses,  to 

Convert  the   persona]    estate   into   I y,  to   he   placed  at    interest  ;  and  then  he  gave 

all  "the  profits  "  arising  from  his  real  estate,  and  the  interest  of  his  personal  estate, 
to  his  wife,  to  he  applied  to  her  maintenance  and  support,  at  the  discretion  of  the 
trustees,  if  she  should  need  the  whole  of  it,  during  her  life;  and  afterwards  to  his 
unci-  Mary  Clarke  a  legacy  of  "><)((].  Then  he  willed  that  bis  trustees  should  put  his 
kinsman  George  Smith  into  possession  of  a  close  called  "The  First  Close,"  which  he 
gave  to  the  said  (  ieorgc  Smith.  Anil  this  was  followed  by  a  devise  in  these  terms, — 
"Then  I  give  all  that  my  close  or  piece  of  land  Called  'The  Second  Close,'  with  all 
the  appurtenances,  unto  my  kinsman  William   Smith,  son   of   my  late  brother  \\  illiam 
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Smith."  And  the  court  held,  looking  at  the  whole  of  the  will,  that  the  trustees  took 
the  legal  fee  ;  for  that,  although  the  testator's  direction  to  them,  after  giving  them 
all  his  real  and  personal  estate,  to  convert,  after  payment  of  his  debts,  the  personal 
estate  into  money,  [211]  and  perform  the  other  specific  trusts,  might  per  se  constitute 
(inly  a  charge  of  the  debts  on  the  real  estate,  yet  that  the  direction  might  in  the  case 
before  them  be  regarded  as  sufficient  to  indicate  that  the  testator  meant  the  trustees 
to  take  the  legal  fee  conferred  upon  them  by  the  word  ''estate,"  and  to  hold  it 
after  the  performance  of  the  other  trusts,  in  trust  for  William  Smith,  to  whom  it 
was  devised.  That  case  goes  quite  as  far  as  Oreaton  v.  Creaton  :  and  that  was  with 
reference  to  the  state  of  the  law  which  existed  before  the  statute,  when  it  was  often 
contended  that  the  trustees  only  took  such  an  interest  as  was  sufficient  for  the  per- 
formance of  the  trusts  imposed  upon  them, — a  very  inconvenient  sort  of  estate. 
Accordingly,  we  find  that  inconvenience  removed  ;  for  the  statute  7  W.  -A  it  1  Vict, 
c.  26,  having  by  s.  28  enacted  that,  ''where  any  real  estate  shall  be  devised  to  any 
person  without  any  words  of  limitation,  such  devise  shall  be  construed  to  pass  the  fee- 
simple  or  other  the  whole  estate  or  interest  which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by  the  will,"  goes 
on  in  s.  31  to  provide  for  a  class  of  cases  of  which  this  is  one, — "  Where  any  real  estate 
shall  be  devised  to  a  trustee,  without  any  express  limitation  of  the  estate  to  be  taken 
by  such  trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the  surplus  rents 
and  profits  thereof,  shall  not  be  given  to  any  person  for  life,  or  such  beneficial  interest 
shall  be  given  to  any  person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed  to  vest  in  such  trustee 
the  fee-simple,  or  other  the  whole  legal  estate  which  the  testator  had  power  to  dispose 
of  by  will  in  such  real  estate,  and  not  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied."  I  am  far  from  saying  that  the  words  "  in  trust,"  which  are  [212] 
found  in  this  will,  would  alone  have  the  effect  of  giving  the  legal  estate  to  the  trustees. 
The  case  of  Blagram  v.  Blagrave,  i  Exch.  550,  is  quite  conclusive  as  to  that.  But 
I  say  that  those  words  "in  trust "  are  at  all  events  quite  consistent  with  the  legal 
estate  being  vested  entirely  in  the  trustees.  Then,  is  there  anything  which  by 
implication  shews  that  they  were  to  take  any  less  estate  I  Certainly  not :  but  there  is 
something  which  by  implication  shews  the  contrary.  There  is  a  direction  to  the 
trustees  to  pay  the  debts  and  funeral  and  testamentary  expenses.  The  consequence  is 
that  they  take  power  over  all  the  property,  for  the  purpose  of  enabling  them  to  pay 
the  debts  and  funeral  and  testamentary  expenses  ;  and  they  can  only  have  that  power 
by  allowing  them  to  take  the  legal  fee.  That,  therefore,  which  was  settled  by  the 
authorities  before  the  statute  is  now  conclusively  settled  by  the  statute.  The  course 
taken  by  Baron  Martin  at  the  trial  was  correct,  although  his  reasons  are  not  in  terms 
with  those  which  we  act  upon. 

BYLES,  J.  I  am  of  the  same  opinion.  This  rule  was  granted  entirely  on  the 
ground  that  the  first  trust  to  be  performed  during  the  life  of  the  son  was  an  active 
trust,  and  that,  after  his  death,  as  the  will  goes  on  to  say  that  the  estate  was  to  go  "in 
trust  for  the  right  heirs  "  of  the  son  for  ever,  that  was  a  passive  trust,  there  remain- 
ing nothing  more  for  the  trustees  to  do.  But  our  attention  was  not  called  to  the 
provision  that  the  testator's  debts  and  funeral  and  testamentary  expenses  should  be 
paid  by  the  trustees,  who  were  also  executors.  Mr.  Jarman,  in  his  treatise  on  \\  ills, 
3rd  edit.  ch.  34,  upon  a  review  of  all  the  authorities,  comes  to  this  conclusion,  that, 
although  the  mere  fact  that  the  devised  property  is  charged  with  debts  or  legacies 
will  not  vest  the  legal  estate  in  the  trustees,  unless  [213]  they  are  directed  to  pay 
them,  or  the  will  contains  some  other  indications  of  an  intention  to  create  a  trust  for 
the  purpose  ;  yet,  where  the  land  is  devised  to  the  trustees,  and  they  are  appointed 
executors,  and  are  directed  to  pay  the  debts,  which  the  testator  has  charged  upon  the 
land,  the  legal  estate  vests  in  the  trustees,  and  the  beneficiaries  are  only  cestius  que 
trust.  The  ease  of  Creaton  v.  Creaton,  3  Smale  &  G.  386,  is  distinctly  in  point.  There, 
the  testator,  after  directing  payment  of  his  debts  in  the  first  place,  devised  all  his 
copyhold  estates  to  three  trustees  (also  his  executors)  and  the  survivor  of  them,  and 
the  heirs  of  the  survivor,  upon  trust  to  pay  the  rents  to  his  daughters  and  the  survivor 
of  them,  for  life,  in  equal  moieties,  and,  after  the  decease  of  the  survivor,  he  devised 
the  estate  (in  moieties)  to  the  heirs  of  the  body  of  each  of  his  daughters,  with  remainder 
over  to  the  right  heirs  of  his  surviving  daughter :  and  it  was  held  that  the  interests 
limited  in  remainder  were  equitable  estates.     There,  as  here,  there  was  first  an  active 
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trust  in  favour  of  the  tenant  for  life,  and  then  a  mere  passive  trust:  but  the  debts 
were  to  be  paid:  and  the  Vice-Chancellor  (Stuart)  held,  in  conformity  with  the  rule 
laid  down  in  Jarman,  that  the  last  estate  was  a  mere  equitable  estate.  There,  too, 
the  will  was  made  lief.. re  the  late  Statute  of  Wills :  here,  it  was  made  after.  As  soon 
as  it  was  pointed  out  to  us  that  this  will  contained  a  direction  to  the  trustees  (who 
are  also  executors)  to  pay  the  debts,  &c.,  the  ground  of  the  rule  failed.  The  nonsuit 
was  quite  right. 

WILLIAMS,  J.  I  omitted  to  mention  the  statute  7  W.  4  &  1  Vict.  c.  26,  because 
no  mention  is  made  of  it  in  the  case  of  Oreaton  v.  <  'reaton. 

Rule  discharged. 

[214]    David  Broadbent,  Appellant;  Richard  Varley  and  Others, 
Respondents.      May  5th,  1862. 

A.  deposited  with  15.  certain  share  certificates  in  a  gas  company  as  security  for  a  loan, 
and  afterwards  by  deed  assigned  nil  his  personal  estate  to  C.  and  D.,  in  trust  for  the 
benefit  of  his  creditors.  The  assignees  gave  notice  of  the  assignment  to  the 
company  :  hut  U.  omitted  to  give  notice  of  his  equitable  lien  : — Held  that,  notwith- 
standing the  omission  of  such  notice.  C.  and  D.  could  not  maintain  trover  against  13. 
for  the  share  certificate. 

1.  This  was  an  action  brought  in  the  county  court  of  Yorkshire,  holden  at  Hudders- 
Held,  by  the  plaintiffs,  as  trustees  under  a  general  deed  of  assignment  executed  by 
David  Carter,  of  Slaithwaite,  for  the  equal  benefit  of  his  creditors,  to  recover  from  the 
defendant  the  sum  of  301.,  the  value  of  four  shares  of  51  each  in  the  Slaithwaite  Gas 
Company,  which  had  been  the  property  of  David  Carter,  and  were  alleged  to  have 
passed  by  the  assignment  before-mentioned  to  the  plaintiffs,  and  which  it  was  alleged 
the  defendant  had  wrongfully  converted  to  his  own  use. 

2.  The  cause  came  on  for  trial  at  lludderslield,  on  Thursday,  the  30th  of 
January,  1862,  before  the  judge  of  that  court,  when  a  verdict  was  given  for  the 
plaint  ill's. 

•'i.  The  defendant  was  dissatisfied  with  the  ruling  of  the  said  judge  in  point  of  law 
and  fad,  and  gave  notice  of  appeal,  pursuant  to  the  13  A  14  Vict  c.  62. 

4.  The  following  evidence  was  given  at  the  trial: — A  deed  of  assignment  by 
David  Carter,  dated  19th  of  March,  1861,  of  his  personal  estate  to  the  plaintiffs  as 
trustees  for  Carter's  creditors,  was  put  in. 

5.  It  was  then  proved  that,  in  October,  1857,  David  Carter  deposited  the  four 
certificates  of  shares  in  the  Slaithwaite  Gas  Company  (which  is  a  company  registered 
under  the  acts  of  parliament  relating  to  joint  slock  companies),  with  the  defendant 
In  securing  201.  then  lent  by  him  to  David  Carter,  who  at  the  same  time  borrowed  of 
him  L01.  in  additi  n  to  the  201.,  which  101.  was  to  lie  repaid  to  the  defendant  in  the 
week  following. 

[215]  '>.  Contemporaneously  with  the  advance  of  the  money  and  the  delivery  to 
the  defendant  of  the  share  certificates,  there  was  an  agreement  in  writing  signed 
by  David  Carter  and  delivered  to  the  defendant  in  reference  to  such  transaction,  ami 
declaring  the  terms  upon  which  the  certilicates  were  deposited  wilh  the  defendant; 
but  this  agreement  was  not  produced  on  the  I  nil  by  I  lie  defendant  or  his  solicitor, 
although  they  had  been  served  with  notice  to  produce  it;  and  objection  was  taken 
to  the  admission  of  any  other  evidence  in  proof  of  the  equitable  charge  sought  to  !»■ 

made  out  by  the  defendant. 

7.  The  moiety  of  the  said  sum  of  101.  was  repaid  at  the  lime  fixed  for  payment 
of   the   inl.,  hut   the   other   51  .  along  with    the  said    sum  of    201.,  making  together  251., 

is  .still  owing  by  Carter  to  the  defend  ait. 

8.  In  May,  1858,  the  defendant  asked  Carter  for  the  other  51,  David  Carter  said 
it  would  he  inconvenient  to  pay  it,  but  paid  him  half  a  year's  interest  on  the  251.,  and 
said  i  he  defendant  should  hold  the  certificates  for  the  251.,  as  he  considered  they  were 

worth  the  251.  :  and  to  this  the  defendant  agreed. 

'.).  David  Carter's  name  remained  in  the  Gas  Company's  books  as  the  proprietor 

of  these  shares ;  and  he  received  all  dividends  which   lie^. payable  thereon  (and 

without  making  any  payment  either  of  principal  or  interest  to  the  defendant)  until 
Much,   1861. 
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10.  In  that  month,  David  Carter  was  in  difficulties,  and  on  the  ISth,  was  in  the 
house  of  Thomas  Sykes,  the  secretary  of  the  Gas  Company,  when  Sykes  asked  Carter 
if  he  had  his  shares  to  sell,  and  Carter  replied,  No,  he  had  already  disposed  of  them  ; 
but  did  not  say  to  whom  he  had  sold  them.  This  conversation  was  in  the  absence 
of  and  without  the  knowledge  of  the  defendant,  and  was  the  only  notice  (if  such  it 
can  he  called)  which  was  ever  given  to  the  Gas  Company  of  [216]  the  defendant's 
alleged  equitable  mortgage  of  the  shares ;  and  the  secretary  did  not  inform  the 
company  of  the  conversation  which  he  then  had  with  ( 'alter  until  after  Carter  had 
executed  the  deed  of  assignment  next  hereinafter  referred  to,  and  the  assignees  under 
such  deed  had  caused  the  Gas  Company  to  be  served  with  notice  in  writing  of  such 
deed  and  of  their  claim  to  be  the  proprietors  of  such  shares. 

11.  On  the  19th  of  March,  1861,  David  Carter  executed  an  assignment  of  all  his 
personal  estate  for  the  equal  benefit  of  his  creditors,  the  plaintiffs  being  the  trustees 
under  that  deed.  No  particulars  of  David  Carter's  property  were  given  ;  nor  were 
the  gas  shares  mentioned  in  the  deed. 

12.  On  the  17th  of  April,  1861,  the  plaintiffs,  by  their  solicitor,  gave  a  notice  in 
writing  of  their  assignment  to  Sykes,  as  secretary,  on  behalf  of  the  Gas  Company  ; 
and  when  Sykes,  the  secretary,  communicated  the  notice  to  the  directors,  he  at  the 
same  time  informed  them  of  the  conversation  which  he  had  had  with  David  Carter 
on  the  18th  of  March,  1861. 

13.  It  was  proved  that  the  four  certificates  had  been  demanded  on  behalf  of  the 
plaintiffs  from  the  defendant,  who  thereupon  replied  that  he  would  give  them  up  on 
payment  of  the  money  due  from  David  Carter  to  him. 

14.  The  action  was  brought  to  recover  the  value  of  the  shares. 

15.  For  the  plaintiffs,  it  was  contended  that  the  defendant  must  produce  the 
memorandum  of  deposit,  or  fail  in  his  defence. 

16.  It  was  further  contended  there  could  not  be  an  equitable  mortgage  of  shares 
in  this  company  created  by  a  mere  deposit  of  share  certificates;  but  that,  if  there 
could,  it  was  necessary  that  notice  should  lie  given  to  the  directors  for  completing  such 
equitable  [217]  mortgage,  inasmuch  as  shares  were  ehoses  in  action,  the  transfer  of 
which  ought  to  be  followed  by  notice,  and  it  was  a  question  whether  a  mere  deposit 
of  share  certificates  without  notice  could  be  allowed  to  prevail  as  against  an  assign- 
ment by  deed  for  the  equal  benefit  of  creditors  completed  by  proper  notice  thereof 
in  writing  to  the  company. 

17.  The  cases  of  Ex  parte  bittledale,  In  re  Pearse,  24  Law  J.,  Bankruptcy,  9,  and 
Ex  parte  Boulton,  In  re  Sketchley,  26  Law  J.,  Bankruptcy,  45,  were  cited. 

1 8.  For  the  defence,  it  was  contended  that  the  shares  were  title-deeds,  and  that 
notice  to  the  directors  was  not  necessary  ;  that  Carter  made  the  deposit,  and  was 
himself  bound  by  it;  that  the  plaintiffs,  as  assignees  of  Carter  under  the  deed  of 
assignment,  were  only  entitled  to  such  interest  as  he  had  in  his  personal  estate  before 
the  execution  of  that  deed  ;  and  that,  if  an  equitable  mortgage  of  shares  or  certificates 
could  not  be  granted  without  notice,  such  notice  had  been  given  to  the  company  in 
the  conversation  which  took  place  between  Carter  ami  Sykes  on  the  day  before  the 
date  and  execution  of  the  assignment,  and  therefore  this  was  a  good  equitable  mortgage, 
with  notice. 

19.  After  the  case  had  been  fully  heard,  the  judge  asked  the  defendant's  attorney 
whether  he  had  completed  his  case,  and  on  being  answered  in  the  affirmative,  said, 
"Then  I  think  there  is  no  case.  You  have  not  put  in  the  agreement  of  deposit,  or 
proved  that  the  defendant  ever  gave  notice  to  the  company  of  his  alleged  equitable 
mortgage."  At  this  point  of  the  judgment,  the  defendant's  attorney  interposed,  and 
said  he  could  not  put  in  the  agreement  of  deposit,  because  it  was  not  stamped  :  and 
the  judge  proceeded  to  state  that  he  was  of  opinion  that  certificates  were  not  title- 
deeds,  and  it  was  very  doubtful  whether  any  equitable  mortgage  could  be  created  by 
the  deposit  of  [218]  share  certificates  ;  and,  if  it  were  possible,  it  would  at  least 
require  notice  of  the  transaction  to  be  given  to  the  company,  which  had  not  been 
given  in  this  case  ;  that  the  friendly  and  casual  conversation  by  Carter  with  Sykes, 
the  secretary  of  the  Gas  Company,  in  Sykes's  house,  was  not  in  his  opinion  notice 
to  the  company  ;  that,  as  Carter  was  in  the  books  of  the  company  the  only  party 
entitled  to  the  certificates,  his  trustees  were  now  the  parties  properly  entitled  to  them  ; 
and  that  he  should,  therefore,  give  judgment  for  261.,  the  value  of  the  shares. 

Against  this  decision  the  defendant  appealed,  the  grounds  of  appeal  being, — 
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1;  1.  That  the  deposit  of  the  certificates  with  the  defendant  as  security  for  money 
lent  by  him  to  David  Carter  entitled  him  to  hold  the  certificates  as  against  the  plaintiffs, 
even  though  no  notice  of  the  deposit  had  been  given  to  the  Gas  Company,  and  that 
the  determination  of  the  court  that  such  deposit  without  notice  thereof  to  the  said 
company  did  not  entitle  the  defendant  so  to  hold  the  certificates,  was  erroneous  in 
point  of  law  : 

"2.  That  the  defendant,  by  virtue  of  the  deposit,  even  without  notice  thereof  to 
the  Gas  Company,  had  a  good  equitable  title  to  the  shares  to  which  the  certificates 
related,  and  was  entitled  to  have  the  said  shares  transferred  into  his  own  name  in 
preference  to  the  plaintiffs  who  claimed  under  a  deed  of  assignment  made  subsequently 
to  such  deposit,  and  that  the  determination  of  the  court  that  the  plaintiffs  were  entitled 
to  the  shares  was  erroneous  in  point  of  law,  and,  even  if  correct,  this  would  not  entitle 
the  plaintiffs  to  the  certificates  as  against  the  defendant  who  had  a  good  lien  or 
security  thereon  by  virtue  of  the  deposit  thereof  by  David  Gaiter  before  the  assignment 
to  the  plaintiffs  : 

[219]  "3.  That  the  determination  of  the  court  that  the  certificates  were  not  title- 
deeds,  and  that  therefore  there  could  not  be  an  equitable  deposit  of  them  without 
notice,  was  erroneous  in  point  of  law. 

"4.  That  the  determination  of  the  court  that  sufficient  notice  of  the  deposit  had 
not  been  given  to  the  Gas  Company,  even  if  such  notice  was  necessary,  was  erroneous 
in  point  of  law." 

Kemplay,  for  the  appellant.  The  question  of  notice  cannot  arise.  The  title  of 
the  plaintiffs,  who  were  mere  assignees  at  common  law,  cannot  prevail  against  the 
prior  right  of  the  defendant.     [The  Court  called  upon 

Mellish,  Q.  C,  for  the  respondents.  The  question  is  whether  the  legal  property 
in  the  paper  did  not  pass  to  the  respondents  by  the  assignment  of  the  19th  of  March, 
1861.  The  appellant  ought  to  have  produced  the  agreement  under  which  he  claimed 
to  hold  the  shares. 

ERLE,  C.  J.  The  appellant  is  entitled  to  judgment.  He  clearly  was  not  guilty 
of  a  wrongful  conversion  of  the  shares,  seeing  that  they  were  deposited  with  him  as 
security  for  a  debt.  Whether  the  deposit  amounted  to  a  transfer  of  the  property  or 
not,  it  is  quite  clear  that  Carter,  the  debtor,  could  not  have  maintained  trover  against 
the  appellant  to  recover  them  back  :  and  if  not,  neither  could  the  now  respondents. 
The  appellant  is  entitled  to  judgment,  and  to  the  costs  of  the  appeal. 

The  rest  of  the  court  concurring, 

Judgment  for  the  appellant,  with  costs. 


[220]    The  Queen  v.  The  Official  Principal  of  the  Consistory  Court  of 
London.     Ex  parte  Beall.     1862. 

[S.  C.  .31  L.  J.  C.  P.  237  ;   10  W.  II.  524.] 

In  a  district  constituted  under  provisions  of  the  Church  Building  Act,  58  G.  •">,  c.  15, 
and  assigned  I"  a  church  built  under  that  act,  it  is  competent  to  the  churchwardens 
and  inhabitants  to  make  a  rate  nut  merely  for  the  repair  of  the  edifice,  but  also  for 
the  expenses  necessary  for  the  performance  of  Divine  service  therein. 

Collier,  Q.  C.  (with  whom  was  Tayler),  moved  for  a  rule  calling  upon  the  official 
principal  of  the  consistory  court  of  London  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue,  tu  prohibit  him  from  further  proceeding  in  a  suit  in  the  said  court 
instituted  by  M.  W.  Adams  and  1!.  l'arsey,  churchwardens  of  the  district  church  of 
St.  Bartholomew,  Sydenham,  in  the  county  of  Kent,  against  Richard  Beall,  for  sub- 

I  nut  ion  (it  chinch  rates. 

It  appeared  from  the  affidavit  upon  which  the  motion  was  founded,  that  tiiohard 
Beall  was  an  inhabitant  ratepayer  of  that  part  of  the  parish  of  Lewisham  whiob  tonus 
the  district   parish   of   St.    Bartholomew,  Sydenham  ;   that    a    vestry  of   the   inhabitants 

of  the  parish  of  Lewisham  residing  in  the  Bald  district  parish  was  held  on  the  l  ith  of 
June,  I860,  at  which  the  churchwardens  pioiluceil  ;m  estimate  oi  the  expenditure  of 
the  said  churchwardens  from  Blaster,  I860,  to  Easter,  1861  ;  and  that  a  rate  was  then 
made,  the  heading  of  which  was  as  follows  : — 
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"District  parish  of  St.  Bartholomew,  Sydenham,  Kent. 

"  We,  the  churchwardens  and  other  parishioners  of  the  district  parish  of  St. 
Bartholomew,  Sydenham,  in  the  county  of  Kent  and  diocese  of  London,  whose  names 
are  hereunto  subscribed,  do,  at  this  our  vestry  meeting  for  that  purpose  assembled, 
rate  and  tax  all  and  every  the  inhabitants  and  parishioners  of  the  district  parish 
aforesaid  hereafter  named,  at  the  sum  of  2d.  in  the  pound  upon  the  several  assess- 
ments hereinafter  set  forth,  for  and  towards  the  repairs  of  the  said  district  [221] 
parish  church  of  St.  Bartholomew,  Sydenham,  in  the  said  county  of  Kent,  for  the 
present  year.  As  witness  our  hands,"  &c.  [Signed  by  the  perpetual  curate,  the 
churchwardens,  and  some  other  parishioners.] 

Then  followed  the  usual  form  of  rate  and  assessment,  and  then  the  following 
note  : — 

"  At  a  vestry-meeting  this  day  held  and  convened  by  due  notice,  we  whose  names 
are  hereunto  subscribed,  inhabitants  of  the  district  parish  of  St.  Bartholomew, 
Sydenham,  in  the  county  of  Kent,  do  agree  to  the  before-written  church-rate  or 
assessment.     As  witness  our  hands,  this  loth  day  of  June,  1860."     [Signed  as  before.] 

In  this  rate,  the  said  Richard  Beall  was  assessed  in  the  sum  of  11.  2s.  6d. ;  and, 
as  he  refused  to  pay,  a  summons  was  taken  out  against  him  before  certain  justices 
of  the  peace.  He  appeared  on  the  summons,  but  disputed  the  validity  of  the  rate, 
and  thereupon  a  suit  was  commenced  against  him  in  the  consistory  court.  The  first 
two  articles  of  the  libel  were  as  follows  : — 

"  1st.  I  hat  in  the  year  1855,  a  portion  of  the  parish  of  Lewisham,  in  the  county 
of  Kent  and  diocese  of  London,  was  by  an  order  of  Her  Majesty  in  council, 
bearing  date  the  8th  day  of  February,  1855,  made  in  pursuance  of  an  act  of  parlia- 
ment passed  in  the  58th  year  of  the  reign  of  His  Majesty  King  George  the  i  bird, 
intituled  'An  act  for  building  and  promoting  the  building  of  additional  churches  in 
populous  parishes,'  and  in  pursuance  of  all  other  powers  in  such  behalf  contained  in 
the  Church  Building  Acts,  formed  into  a  district  parish  for  ecclesiastical  purposes,  and 
the  bounds  and  limits  of  such  district  parish  were  described  and  defined  as  by  law 
directed,  by  the  title  or  description  of  the  district  parish  of  St.  Bartholomew, 
Sydenham  ;  and  such  district  parish  was  as-[222]-signed  to  the  consecrated  church 
of  St  Bartholomew,  situate  at  Sydenham,  in  the  said  parish  of  Lewisham  ;  that  such 
district  church  thereby  became  by  law  a  district  church  for  all  ecclesiastical  purposes, 
and  the  persons  inhabiting  such  district  parish,  under  the  law  in  that  behalf  made 
and  provided,  and  under  the  authority  of  the  said  statute  of  the  58  G.  3,  c.  45,  and 
other  statutes,  liable  to  contribute  to  the  repairs  of  the  said  district  church  of  St. 
Bartholomew,  Sydenham,  and  to  contribute  to  any  rate  or  rates  made  for  the  repairs 
of  the  same,  and  for  the  payment  of  the  expenses  necessary  and  legally  incident  to 
the  decent  celebration  of  Divine  service  therein,  and  to  the  office  of  churchwardens 
in  the  said  district  parish  ;  and  in  part  supply  of  proof  of  the  premises  party  pro- 
ponent craves  leave  to  refer  to  the  aforesaid  order  of  Her  Majesty  in  council,  of  the 
8th  day  of  February,  1855,  printed  in  the  London  Gazette  of  the  13th  of  February, 
1855,  a  copy  of  which  will  be  produced,  if  necessary,  at  the  hearing  of  this  cause: 
and  this  was  and  is  true,  public,  and  notorious  ;  and  the  party  proponent  alleges  and 
propounds  everything  in  this  and  the  subsequent  articles  of  this  libel  contained, 
jointly  and  severally  : 

"  2nd.  That  the  said  churchwardens  of  the  district  parish  of  St.  Bartholomew, 
Sydenham,  aforesaid,  had  not  sufficient  funds  in  hand  to  effect  the  necessary  repairs 
of  the  said  district  parish  church,  or  to  provide  necessaries  for  the  decent  celebration 
of  Divine  service  and  offices  therein,  and  for  the  other  expenses  necessary  and  legally 
incident  to  their  office,  for  the  then  current  year,  wherefore  they,  the  churchwardens 
aforesaid,  and  other  the  parishioners  and  inhabitants  '(ratepayers)'  of  the  said  district 
parish,  on  the  14th  day  of  June,  in  the  year  1860,  met  together  in  vestry  in  the 
National  School-room  at  Sydenham  aforesaid,  pursuant  to  notice  thereof  previously 
and  duly  given  according  [223]  to  law,  to  make  a  rate,  in  order  to  raise  funds  for  the 
purposes  aforesaid,  and  which  notice  was  in  the  words  following,  to  wit, — "District 
parish  of  St.  Bartholomew,  Sydenham  :  Notice  is  hereby  given,  that  a  vestry  meeting 
will  be  holdon  in  the  National  School-room,  Sydenham,  on  Thursday,  the  14th  day 
of  June  instant,  at  5  o'clock  in  the  afternoon  precisely,  to  make  a  church-rate  :  and 
notice  is  hereby  further  given  that,  if  a  poll  shall  be  demanded  on  all  or  any  or  either 
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of  the  propositions,  resolutions,  or  amendments,  which  may  he  submitted  to  the  vestry, 
the  vestry  will  be  adjourned  to  the  following  day,  Friday,  the  15th  day  of  June 
instant,  at  >  o'clock  in  the  forenoon,  when  the  polling  will  commence  at  the  place 
aforesaid,  and  continue  till  6  in  the  evening  of  the  same  day,  and  the  poll  will  then 
close,  and  the  chairman  will  declare  the  result  thereof.  Charles  English,  M.A., 
perpetual  curate  ;  Mayow  W.  Adams,  Benjamin  Pearsey,  churchwardens.  June  9, 
L860.  And  this  was  and  is  true,  public,  and  notorious,  and  the  party  proponent 
alleges  and  propounds  as  before. 

The  libel  then  went  on  to  state  the  proceedings  at  the  poll,  the  carrying  of  the 
resolution  for  the  rate,  the  making  of  the  same  as  before  set  out,  and  the  proceedings 
against  Richard  Beall. 

The  estimate  above  mentioned  was  as  follows : — 

"Estimate  of  the  expenditure  of  the  churchwardens  of  the  district  parish  of 
St.  Bartholomew,  Sydenham,  from  Easter,  1860,  to  Easter,  1861  : — 

"Organist  ..... 

Cleaning  of  church,  and  attendant 

Beadle    ...... 

Organ-blower      ..... 

Organ-tuner        ..... 

Clock-winder       ..... 

Coals  and  firing ..... 

Candles  ...... 

[224]  Transcribing  registers 

Insurance  of  church        .... 

Repairs  ...... 

Water  and  gas-rates,  printing,  stationery,  and 
contingencies  ..... 

£242     1     3 

A  rate  of  2d.  in  the  pound  on  35,8121.,  the  gross  rental  of  the 

parish,  will  return     ......    £298     8     8 

Deduct  for  empty  houses,  defaulters,  &c,  151. 

percent.  .  .  .  .  .      £45     0     0 

Cost  of  collection,  at  51.  per  cent.  .  .  12   13     6 


52 

10 

0 

35 

0 

0 

25 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

15 

0 

0 

15 

0 

0 

3 

0 

0 

13 

11 

3 

45 

0 

0 

23 

0 

0 

57   13     6 


Estimated  net  produce  of  rate  .  .  .    £240  15     2 

"M.  W.  Adams,)  rn       ,         ]       ~ 
,lT)   ,,  '}  Church  wardens. 

"  B.   l'EAKSEV,       J 

It  was  contended  in  the  consistory  court  that  the  rate  was  made  for  purposes  other 
than  the  repairs  of  the  church,  and  that  therefore  it  was  bad.  The  judge,  however, 
held  I  hat  it  was  good. 

The  question  is  whether,  in  a  district  parish  created  under  the  first  Church 
Building  Act,  58  <i.  ■'!,  c.  45,  a  rate  being  directed  to  be  raised  "for  repairs  of  the 
church,"  is  to  be  limited  to  repairs  only,  or  may  be  applied  to  all  the  expences  incident 
to  the  Divine  service  and  the  office  of  churchwarden.  The  proposed  rate  was  "for 
and  towards  ihi'  repairs  of  the  district  parish  church  of  St.  Bartholomew,  Sydenham;" 
and  out  of  2371.  Is.  3d.,  451.  only  is  applicable  to  the  repairs  of  the  chinch.  Now,  the 
rate  is  the  creature  of  the  statute,  anil  can  only  lie  applicable  to  the  purposes  mentioned 
in  the  statute.  The  title  sufficiently  expresses  the  object  of  the  act,— "for  building 
and  promoting  the  building  of  additional  chinches  in  populous  parishes.  The  15m 
section  enacts  "that  the  commissioners,  in  the  selections  of  parishes  and  extraparochial 
places,  fur  making  their  distribution  of  the  sums  granted  by  this  act,  shall  have  regard 
in  the  amount  [225]  of  population  in  such  parishes  ami  extraparochial  places,  ami  also 
the  disproportion  between  the  number  of  inhabitants  ami  the  present  accommodation 
for  attendance  upon  Divine  service;  ami,  in  giving  preference  among  Buch  parishes 

and    extraparochial    places,    shall    have    regard    to    the   proportion   of    the   expense   of 

affording  the  accommodation  required  which  shall  he  offered  in  be  contributed  oi 

C.  P.  XX.— 36* 
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raised  in  aid  of  the  purposes  of  this  act  towards  the  building  churches  or  chapels  in 
such  respective  parishes  or  extraparochial  places,  and  to  the  pecuniary  ability  of  the 
inhabitants  of  such  parishes  or  places  ;  and  the  said  commissioners,  in  giving  prefer- 
ence as  between  parishes  and  extraparochial  places  not  offering  to  contribute  any 
proportion  of  such  expense  as  aforesaid,  shall  have  regard  to  the  order  of  priority  in 
which  parishes  and  extraparochial  places  under  similar  circumstances  as  to  population, 
and  disproportion  between  such  population  and  the  accommodation  afforded  by  the 
churches  and  chapels  therein,  shall  have  provided  and  given  notice  to  the  commis- 
sioners of  having  provided  sites  for  the  churches  intended  to  be  built  in  such  respective 
parishes  or  extraparochial  places."  That  refers  to  parishes  and  extraparochial  places 
then  existing.  The  1 6th  section  enacts  that,  "  in  every  case  in  which  the  said  com- 
missioners shall  be  of  opinion  that  it  will  be  expedient  to  divide  any  parish  into  two 
or  mure,  distinct  and  separate  parishes  for  all  ecclesiastical  purposes  whatever,  it  shall  be 
lawful  for  the  said  commissioners,  with  the  consent  of  the  bishop  of  the  diocese  in 
which  such  parish  is  locally  situated,  signified  under  his  hand  and  seal,  to  apply  to 
the  patron  or  patrons  of  the  church  of  such  parish,  for  his  consent  to  make  such 
division,  and  for  such  patron  or  patrons  to  signify  his  or  their  consent  thereto  under 
his  hand  and  seal ;  and  the  said  commissioners  shall,  upon  the  consent  of  the  said 
patron  or  patrons  so  signi  [226]-tied,  represent  the  whole  matter  to  His  Majesty  in 
council,  and  shall  state  in  such  representation  the  bounds  by  which  it  is  proposed,  with 
such  consent  as  aforesaid,  to  divide  such  parish,  together  with  the  relative  and 
respective  proportions  of  glebe  land,  tithes,  moduses,  or  other  endowments,  which  will 
by  such  division  arise  and  accrue  and  remain  and  be  within  each  of  such  respective 
divisions ;  and  also  the  relative  proportions  of  the  estimated  amount  of  the  value  or 
produce  of  fees,  oblations,  offerings,  or  other  ecclesiastical  dues  or  profits  which  may 
arise  and  accrue  within  each  of  such  respective  divisions  ;  and  if  thereupon  His  Majesty 
in  council  shall  think  tit  to  direct  such  division  to  be  made,  such  order  of  His  Majesty 
in  council  shall  be  valid  and  good  in  law  for  the  purpose  of  effecting  such  division." 
Under  that  section,  a  "separate  and  distinct  parish"  is  different  from  a  "district 
parish:  "per  Dr.  Lushington,  in  Vartyy.  Xiuin,  2  Curt.  Eccl.  Cas.  877,  *93.  The 
21st  section  enacts  that,  "in  any  case  in  which  the  said  commissioners  shall  be  of 
opinion  that  it  is  not  expedient  to  divide  any  populous  parish  or  extraparochial  place 
into  such  complete  separate  and  distinct  parishes  as  aforesaid,  but  that  it  is  expedient 
to  divide  the  same  into  such  ecclesiastical  districts  as  the}'  with  the  consent  of  the 
bishop,  signified  under  his  hand  and  seal,  may  deem  necessary  for  the  purpose  of 
affording  accommodation  for  the  attending  Divine  service  to  persons  residing  therein  in 
the  churches  and  parochial  chapels  already  built,  or  in  additional  churches  or  chapels 
to  be  built  therein,  and  as  may  appear  to  such  commissioners  to  be  convenient  for  the 
enabling  the  spiritual  person  or  persons  who  may  serve  such  churches  or  chapels  to 
perform  all  ecclesiastical  duties  within  the  districts  attached  to  such  respective  churches 
and  chapels,  and  for  the  due  ecclesiastical  superintendence  of  such  district,  and  the 
[277]  preservation  and  improvement  of  the  religious  and  moral  habits  of  the  persons 
residing  therein,  the  said  commissioners  shall  represent  such  opinion  to  His  Majesty 
in  council,  and  shall  state  in  such  representation  the  bounds  by  which  such  districts 
are  proposed  to  be  described  ;  and  if  thereupon  His  Majesty  in  council  shall  think  tit 
to  direct  such  division  to  be  made,  such  order  of  His  Majesty  in  council  shall  be  valid 
and  good  in  law  for  the  purpose  of  effecting  such  division  ;  or,  in  any  case  in  which 
the  said  commissioners  shall  be  of  opinion  that  it  is  not  expedient  to  make  any  such 
division  into  such  ecclesiastical  districts  as  aforesaid,  the  said  commissioners  may 
build  or  aid  the  building  of  any  additional  chapels  in  any  such  parishes  or  extra- 
parochial places,  to  be  served  by  curates  to  be  respectively  nominated  and  appointed 
by  the  respective  incumbents  of  the  churches  of  the  respective  parishes  or  extraparochial 
places,  and  licensed  by  the  bishop  of  the  diocese  ;  such  curates  to  be  paid  such  salaries 
as  shall  be  assigned  by  the  said  commissioners  under  the  provisions  of  this  act  in  manner 
hereinafter  directed."  The  24th  section  enacts  "that  such  boundaries  shall  continue 
to  be  the  boundaries  of  such  parishes  or  districts  respectively,  unless  so  altered,  and 
such  districts  shall  thereupon  become  and  be  called  district  parishes,  by  such  names 
as  shall  be  given  to  them  respectively  in  the  instrument  so  inrolled  as  aforesaid,  and 
shall  become  and  be  separate  and  distinct  district  parishes,  and  the  churches  and 
chapels  respectively  assigned  to  such  districts  shall,  when  duly  consecrated  for  that 
purpose,  become  and  be  the  district  parish  churches  of  such  district  parishes,  for  all 
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purposes  of  ecclesiastical  worship  and  performance  of  ecclesiastical  duties,  and  as  to  all 
marriages,  christenings,  churchings,  and  burials,  and  the  registry  thereof  within  the  same, 
and  in  relation  to  all  fees,  obla-[228]-tions,  and  offerings,  and  the  demanding,  suing, 

and  prosecuting  for  and  recovering  the  same,  and  as  to  all  other  purposes  whatsoever, 

save  and  except  as  is  in  this  act   particularly  excepted.''     The  31st  section  enacts  that 
"no  divisions  of  any  parish  or  extra-parochial  place,  whether  it  be  divided  into  separate 
parishes  with  the  consent   of  the   pal  run  and   bishop  of  the  diocese,  or  into  district 
parishes,  nor  anything  in   this  act  contained   in  relation   thereto,  shall   affect  or  in  any 
manner  be  construed  to  affect  any  parish  or  extraparochial  place  so  divided,  or  the 
persons  residing  therein,  in  any  other  respect  than  in  this  act  particularly  provided, 
or  in  any  manner  to  apply  to  any  poor  or  other  parochial  rates  which  may  be  raised 
in  the   parish  or  extraparochial  place  so  divided,  or  in  any  such  separated   parish  or 
district  parish,  or  to  the  maintenance  or  relief  of  poor  persons,  or  to  any  title  or  claim 
to  such  relief,  or  to  any  powers  relating  to  any  such  rates,  or  holding  vestries,  or 
appointment  or  powers  of  parish  officers,  or  any  such  relief  or  claim  thereto,  or  to 
any  act  or  acts  of  parliament  or  law  or  custom  relating  thereto,  save  and  except  as 
church-rates  in  so  far  as  the  same  arc  regulated  by  the  provisions  of  this  act  :  but  the 
original   parish   shall   to  ail  such   purposes  remain  anil  continue  in   law  a  parish  to  all 
intents  as  if  no  such  division  thereof  into  separate  parishes  or  district  parishes  had 
been  made.''     The  35th  and  subsequent  sections  provide  for  the  appropriation  of  sites 
for  additional  churches.     The  56th  section  enacts  "  that  the  church-rates  of  the  parish 
shall  in  all  cases  be  and  lie  deemed  in  law  to  be  the  security  for  the  re-payment  of  all 
money  expended  by  the  parish  in  providing  any  site  or  sites,  or  advanced  by  the 
commissioners  to  any  parish  under  the  provisions  of  this  act,  or  paid  by  the  commis- 
sioners in  cases  of  neglect  in  providing  sites  ;  and  all  such  sums  of  [229]  money  so 
expended  or  advanced  under  the  provisions  of  this  act  in  carrying  into  execution  the 
purposes  thereof  in  any  parish,  shall  be  and  are  hereby  made  chargeable  and  charged 
upon  such  rates;  and  the  churchwardens  shall  in  every  such  case  make,  and  they  arc 
hereby  required  and  impowered  to  make,  proper  and  sufficient  rates  for  re-paying 
such  expenses  and  advances  within  the  periods  or  at  the  times  which  shall  be  specified 
by  the  commissioners  under  the  authority  of  this  act  in  thai  behalf.''     The  OVth  section 
enact-   that,    "in   every   case  in   which   any   sum  or  sums  of  money  shall   have  been 
expended   in  purchasing  any   site  or  sites  for  any  church  or  churches,  or  chapel  or 
chapels,  or  advanced  by  the  commissioners  under  the  provisions  of  this  act,  for  any 
extraparochial   place   in  which   no  church  rates  shall   be  made,   raised,  or  collected,  it 
shall   lie  lawful   for  the  said   commissioners  to  require  any  justice  or  justices  acting 
in  or  for  the  division  of  the  county  in  which   such   extraparochial  place  shall   be,  and 
every  such  justice  or  justices  shall  from  time  to  time  as  the  ease  may  require  appoint 
two  or  more  proper  persons  to  make,  raise,  collect,  and   levy  rates  for  making  all  such 
payments  and   re  payments  as  may  lie   required    under  the  provisions  of  this  act  ;  and 
all  such   persons  so  appointed  shall  have  all  such  and   the  like   powers  and  authorities 
for  making,  raising,   levying,  and    collecting  and   enforcing  payment  of  any  such    rates 
as  any  churchwardens  have  by   law   in  thai    behalf,  and  are  hereby   required  and 
impowered  to  make,  raise,  levy,  and  collect  sufficient  rates  for  making  such  payment 

and  re  payments  as  aforesaid  ;   and  all  sums  so  expended  or  advanced  shall  be  charged 

upon  such  rates  and  paid  thereout  at  such  times  and  in  like  manner  and  under  the 
like  provisions  a-  if  BUch  place  had  been  and  was  a  parish  in  which  church-rates  were 
made,  levied,  and    collected    by  law;   and    all    [230]   such  rales  shall    be  deemed  in  law 

church-rates  for  the  purposes  oi   this  act,  and  made    raised,  levied,  collected,  and 

a eeoi uited  foi'  as  such  ;   and  all  ads  of  parliament,  and  clauses,  provisions,  regulation   . 

penalties,  and  Forfeitures  contained  in  any  act  or  acts  ol  parliament,  and  all  powers, 
authorities,  and  law  ,  ecclesiastical  or  ol  hers,  for  the  making,  raising,  levying,  collecting, 
ami  accounting  I'm'  church  rates,  shall  apply  and  be  enforced  for  the  making,  raising, 
levying,  and  collecting  such  rates  in  anj  mch  extraparochial  place  from  time  to  time 
when  and  so  often  as  it  -hall  he  or  become  necessary  to  make  or  raise  any  such  rates 
for  the  purposes  of  this  act.''  The  sect  ion  upon  which  the  question  mainly  turns  is 
the  i0th  which  enacts  thai  "tlu  repairs  of  all  such  district  churches  or  chapels  shall  lie 
made  by  the  districts  to  which  thej  re  pectively  belong,  by  rates  witiiin  ll"  dhtricl,  in 
like  manner  as  in  case  ol   i     wi      '  churclies  by  pa,  and   every  such  di  tricl 

shall    be    deemed    in    lau    a      epiiatcand    distl'llCl     parish    for    I  hat     purpose  ;     and    the 

repairs  of  all  chapels  not  made  district  churche      hall   be  made  by  the  pari 
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for  which  the  chapels  shall  be  built."  And  the  71st  section  provides  that  the 
district  shall  remain  liable  for  repairs  of  the  parish  church  for  twenty  years. 
There  being  these  express  provisions  for  raising  rates  for  the  repair  of  the  church, 
it  is  not  competent  to  the  overseers  or  the  vestry  to  make  a  rate  for  purposes 
other  than  repairs.  Originally,  the  reparation  of  the  church  was  a  charge  upon 
the  tithes:  see  Lyndwood's  Provinciale,  lib.  1,  tit.  10,  p.  53  ;  1  Bl.  Comm.  413,  414; 
Burn's  Ecclesiastical  Law,  Church,  VI.  In  process  of  time,  however,  the  burthen 
of  maintaining  the  fabric  of  the  church  was  cast  upon  the  laity ;  as  was  after- 
wards that  of  providing  the  church  ornaments:  2  Kol.  Abr.  Prohibition  (K.). 
In  Gathercole  v.  Hade,  1  Burn's  Eccl.  Law,  by  Phillimore,  388  a.,  Dr.  Lushington  ob- 
[231]-serves,  that  the  validity  of  the  rate  would  be  impunged  if  the  objects  for  which 
it  is  raised,  and  on  which  it  is  expended,  were  illegal  and  foreign  to  the  nature  of  a 
church-rate.  "  I  apprehend,"  says  that  learned  judge,  "  that  there  is  a  class  of  expenses 
which  may  be  called  necessary  expenses,  and  which  it  is  within  the  power  of  the 
churchwardens  to  defray  out  of  the  rate  without  the  authority  of  the  vestry  at  all; 
such  as  the  necessary  repairs  of  the  church  (not  adding  to  the  church  anything  new), 
the  sacramental  bread  and  wine,  and  other  articles  required  for  the  decent  performance 
of  Divine  service.  But  there  is  another  class  of  expenses  which  it  would  not  be  within 
the  power  of  the  churchwardens  alone  to  defray,  and  which  require  the  approbation 
and  assent  of  the  vestry  :  these  are  such  expenses  as  are  incurred  by  erections  connected 
directly  or  indirectly  with  the  performance  of  Divine  service,  or  which  relate  to  the 
church  ;  this  class  of  expenses  would  be  legal  when  approved  of  by  the  vestry.  There 
is  still  another  class  of  expenses  which  have  sometimes  been  defrayed  out  of  a 
church-rate,  which  have  nothing  to  do  with  it,  or  at  least  are  not  within  the  limits 
beyond  which  a  church-rate  can  properly  be  extended,  and  which  it  is  not  within  the 
power  of  the  churchwardens,  the  vestry,  and  the  parish  together  to  defray  out  of  the 
rate."  [Byles,  J.  That  is  somewhat  qualified  by  Gosling  v.  Veley  (The  Brainlree  case), 
in  the  House  of  Lords, — 4  House  of  Lords  Cases,  679.]  And  in  Taim  v.  Owen,  1  Burn, 
388  !>.,  it  was  held  that  "a  large  illegal  item,  such  as,  'provision  for  the  incumbent,' 
entirely  vitiated  the  rate :  and  the  salary  of  the  organist,  the  organ,  the  wages  of  pew- 
openers,  were  said  to  require  the  consent  of  the  majority  of  the  vestry."  Here,  the 
rate  was  agreed  to,  not  at  a  vestry  properly  speaking,  but  at  "a  meeting  of  the  inhabi- 
tants." In  the  statute  4  &  5  W.  &  M.  c.  12,  a  distinction  is  made  [232]  between 
repairs  and  church  ornaments.  The  stipend  of  the  minister  and  the  expenses  of  the 
celebration  of  Divine  service  are  by  the  59  G.  3,  c.  134,  ss.  26,  27,  cast  upon  the  pew- 
rents.  [Byles,  J.  Iu  the  year  1618,  a  church-rate  had  been  made  for  repairs,  and 
applied  also  to  the  expense  of  Divine  service  :  and  this  was  sustained  by  the  ecclesi- 
astical court.  It  was  with  reference  to  that  state  of  things  that  that  statute  passed. 
Eric,  C.  J.  A  church-rate  is  not  necessarily  void  because  it  is  intended  to  apply  a 
portion  of  the  money  to  be  raised  to  an  illegal  purpose.]  Where  there  are  several 
illegal  items,  the  rate  is  altogether  invalidated:  Farlar  v.  Chesterton,  2  Moore's  P.  C. 
330.  [Willes,  J.  That  case  was  much  relied  on  in  the  court  of  error  in  Waddington 
v.  The  Guardian)!  of  the  London  Union,  1  Ellis  B.  &  E.  370,  3DL]  Chesterton  v.  Farlar, 
1  Curt.  Eccl.  Cas.  346,  l!  Curt.  Eccl.  Cas.  77,  was  also  referred  to. 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The  motion 
is  for  a  prohibition  to  the  ecclesiastical  court,  prohibiting  that  court  from  further  pro- 
ceeding in  a  suit  for  subtraction  of  church-rates.  The  church-rate  in  question  must 
for  the  purpose  of  this  argument  be  taken  to  have  been  made  partly  for  the  mainten- 
ance of  the  fabric  of  the  church  and  partly  for  the  expenses  incidental  to  the  perform- 
ance of  divine  service  and  the  duties  of  the  churchwardens, — ordinary  lawful  expenses 
for  an  ordinary  church-rate.  I  take  it  also  that  the  making  of  a  church-rate  is  perfectly 
legal  if  a  part  of  the  things  in  respect  of  which  it  is  made  be  not  unlawful.  Now,  the 
rate  was  made  in  the  manner  in  which  church-rates  for  a  district  parish  are  intended 
by  the  statute  to  be  made  :  it  was  made  by  the  majority  of  the  vestry,  and  therefore 
with  the  consent  of  the  district  parish.  But  the  objection  [233]  which  has  been  urged 
before  us  is  that  the  statute  authorizing  the  creation  of  district  parishes  creates  during 
the  first  twenty  years  of  the  existence  of  such  district  parishes  a  power  to  make  church- 
rates  for  one  purpose,  and  for  one  purpose  only,  viz.  for  the  maintenance  of  the  fabric 
of  the  church ;  and  that,  if  the  church-rate  is  made  for  the  purpose  of  meeting  any 
expenses  byond  the  expenses  incident  to  the  maintenance  of  the  fabric,  it  is  unauthorised 
by  the  statute.     I  say  that  that  must  be  the  argument,  because  the  words  of  the  70th 
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section  of  the  statute  are,  "that  the  repairs  of  all  such  district  churches  and  chapels 
shall  he  made  by  the  districts  to  which  they  respectively  belong,  by  rates  to  be  raised 
within  the  district,  in  like  manner  as  in  ease  of  repairs  of  churches  by  parishes;  and 
every  such  district  shall  lie  deemed  in  law  a  separate  and  distinct  parish  for  that 
purpose."  The  statute  authorizes  the  making  of  a  rate  for  the  repair  of  the  church  ; 
and.  at  the  first  reading,  that  would  give  a  strong  apparent  ground  for  the  argument 
that  the  rate  must  he  confined  to  repairs  in  the  ordinary  sense  of  the  word,  that  is, 
to  such  expenses  as  are  necessarily  incidental  to  the  maintenance  of  the  fabric  of  the 
church,  and  to  nothing  more.  If  the  word  "repairs"  is  capable  of  a  wider  construction, 
— if,  looking  at  the  statute,  and  at  the  usage  which  prevailed  at  the  time  when  the 
statute  passed,  and  the  known  meaning  and  understanding  of  "a  rate  for  the  repairs 
of  the  church,"  it  means  something  more  than  money  necessary  for  the  maintenance 
of  the  fabric,  viz.  money  necessary  for  the  decent  celebration  of  Divine  service  in  the 
church  and  the  performance  of  the  duties  of  the  churchwardens, — then  the  items  for 
which  the  church-rate  now  in  question  was  made  fall  within  that  wider  description, 
and  no  ground  of  objection  can  he  urged  against  any  particular  item  :  [234]  they  are 
all  confessedly  incidental  to  the  office,  and  necessary  for  the  performance  of  Divine 
wot  ship  and  the  duties  of  the  churchwardens.  The  sole  question,  therefore,  is  whether 
the  word  "repairs"  is  to  he  taken  in  the  narrow  and  restricted  sense  of  expenditure 
for  the  payment  of  the  carpenter  and  the  mason  for  the  upholding  of  the  fabric,  or 
whether  it  is  susceptible  of  the  wider  sense  which  I  have  adverted  to.  I  am  very 
clear,  from  a  consideration  of  the  language  of  the  statute  and  the  usage  which  has 
always  prevailed  on  the  subject,  that  a  rate  for  the  repair  of  the  church  means  a  rate 
applicable  to  all  the  purposes  to  which  church-rates  had  been  usually  applied,  viz.  the 
sustaining  the  fabric,  the  celebration  of  Divine  service  in  the  church,  and  the  perform- 
ance of  the  ordinary  duties  of  the  churchwardens.  The  form  of  a  rate  for  those  general 
purposes  has  commonly  been  "  A  rate  for  the  repair  of  the  church  :  "  but  it  has  always 
been  applied  to  the  performance  of  Divine  service  and  the  duties  incident  to  the  office 
of  churchwarden.  The  earlier  part  of  the  70th  section  would  prima  facie  require  the 
narrower  construction  for  which  Mr.  Collier  has  contended, — "the  repairs  of  all  such 
district  churches  and  chapels  shall  he  made  by  the  districts  to  which  they  respec- 
tively belong,  by  rates  to  be  raised  within  the  district."  But  the  section  goes  on, — 
"in  like  manner  as  in  case  of  repairs  of  churches  by  parishes  ;  and  every  such  district 
shall  he  deemed  in  law  a  separate  and  distinct  parish  for  that  purpose  :  and  the 
repairs  of  all  chapels  not  made  district  churches  shall  he  made  by  the  parish  in 
or  for  which  the  chapels  shall  he  built."  Even  without  the  aid  of  these  latter 
words,  I  should  have  come  unhesitatingly  to  the  conclusion  that  the  celebration 
of  Divine  worship  would  be  included  in  the  words  "repairs  of  the  church  or 
chapel."  The  purpose  of  the  legislature  was  the  erection  of  proper  places  for  the 
[235]  celebration  of  the  services  and  ceremonials  of  the  church,  anil  not  to  leave  it  to 
the  uncertainty  of  voluntary  contributions.  The  section  immediately  following,  viz. 
the  71st,  which  is  correlative,  is  to  my  mind  even  mine  distinct  to  shew  that  the  word 
"repairs"  in  s.  70  is  used  in  the  wider  sense  of  expenses  incurred  in  the  maintenance 
of  the  fabric,  the  celebration  of  Divine  service,  and  the  performance  of  the  duties  of 
the  churchwardens.  It  provides  "that  every  such  district  shall  remain  nevertheless 
subject  for  twenty  years,  to  he  accounted  from  the  day  upon  which  the  district  chinch 
or  chapel  shall  he  consecrated,  to  the  repair  of  the  original  parish  church,  and  In' 
deemed  put  of  the  original  parish  for  all  purposes  of  such  repairs  and  the  making 
and  levying  of  rates  for  that  purpose:  and,  from  and  after  the  expiration  of  such 
twenty  years,  the  parish  church  shall  he  repaired  by  the  district  of  the  parish  left  as 
belonging  to  it  after  the  other  divisions  of  districts  are  made:  and  each  district  shall 

forever  thereafter  make,  raise,  levy,  collect,  and  apply   separate  and  distinct  rates  for 

repairs  of  the  church  or  churches  or  chapels  of  the  district,  as  if  a  separate  parish." 
In  an  earlier  part  of  the  statute  (s.  16),  the  district  parish  is  declared  to  be  separated 

from    the  original   parish  ;   but   all   the   rights  of   t  lie   original   parish    Over   the  part  BO 

separated  are  retained,  and  the  district  parish  remains  liable  to  all  the  burthens  to 

which   it    was   subject    while   it    was   part    of   the   original   parish,  in  respect  of  church 
rates,  for  a  period  of  twenty  years.      Xow,  the  church  rat  es  made  for  the  repair  of  the 

parish  church  dining  thai  period  would  be  church  rates  For  the  repair-,  of  the  church 
in  the  wide  and  general  sense  of  including  the  maintenan f  the  fabric,  the  celebra 

lion  of    Divine  service,  and    the    performance  of   the   duties  of   churchwardens  J  and 
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s.  71  says  that  the  district  shall  remain  snl>-[236]-ject  to  the  repair  of  the  original 
parish  church  for  twenty  years,  and  be  deemed  part  of  the  original  parish  for  all 
purposes  of  such  repairs  and  the  making  and  levying  of  rates  for  that  purpose.  That 
must  necessarily  mean  that  the  district  shall  remain  liable  to  the  original  church-rate 
made  in  the  form  in  which  church-rates  had  usually  been  made  ;  otherwise  it  would  be 
necessary  to  make  two  rates, —one  for  repairs  in  the  strict  sense  for  which  the  district 
would  lie  liable,  and  another  for  the  ordinary  purposes  of  a  church-rate  applicable  as 
well  to  the  maintenance  of  the  fabric  as  to  the  celebration  of  Divine  service  and  the 
other  purposes  to  which  a  church-rate  may  legitimately  be  applied.  The  statute 
clearly  could  not  have  contemplated  anything  so  inconvenient  and  absurd  as  the 
making  of  two  church-rates.  Then  the  latter  part  of  s.  71  makes  provision  for  a 
separate  church-rate  for  the  district  after  the  expiration  of  the  twenty  years  :  it 
enacts  that  "each  district  shall  for  ever  thereafter  make,  raise,  levy,  collect,  and  apply 
separate  and  distinct  rates  for  repairs  of  the  church  or  churches  or  chapels  of  the 
district,  as  if  a  separate  parish."  If  during  the  twenty  years  a  church-rate  involving 
charges  for  the  celebration  of  Divine  service  could  not  be  imposed  upon  the  district, 
what  becomes  of  the  provision  for  what  shall  be  done  after  the  expiration  of  the 
twenty  years?  The  obvious  meaning  of  the  71st  section  is,  that  after  the  twenty 
years,  the  church-rate  for  the  district  parish  shall  be  collected  as  a  separate  rate,  but 
for  the  purposes  for  which  the  church-rate  for  the  original  entire  parish  was  collected, 
viz.  the  maintenance  of  the  fabric  of  the  church,  the  celebration  of  Divine  service 
therein,  and  the  performance  of  the  ordinary  duties  incident  to  the  office  of  church- 
warden. The  words  "  repairs  of  the  church  "  are  evidently  used  throughout  these  two 
sections  in  the  same  sense.  I  [237]  have,  as  in  duty  bound,  come  to  this  conclusion 
with  an  original  mind,  altogether  unbiased  by  the  decision  which  we  are  informed  has 
been  come  to  by  a  court  of  co-ordinate  jurisdiction  before  whom  this  application  has 
already  been  made,  but  without  success  (a).  I  have  looked  carefully  at  the  various 
provisions  of  the  statute,  and  I  pronounce  this  decision  without  the  smallest  hesitation 
or  misgiving.  Having  come  t<>  that  conclusion,  I  am  confirmed  in  it  by  the  view  taken 
by  the  court  of  Queen's  Bench,  in  the  judgment  delivered  by  a  learned  judge  who 
has  been  for  a  very  long  series  of  years  especially  conversant  with  the  subject  of 
church-rates.  I  therefore  think  we  should  be  wanting  in  what  is  due  to  the  adminis- 
tration of  justice  if  we  cast  a  doubt  upon  the  question  by  granting  a  rule  to  shew 
cause.     For  these  reasons,  I  am  of  opinion  that  Mr.  Collier's  motion  fails. 

WlLLBS,  .1.  1  am  of  the  same  opinion.  At  the  time  of  the  passing  of  the  statute 
58  G.  3,  c.  45,  the  law  was  that  the  repairs  of  the  church  were  to  be  paid  for  by 
means  of  a  church-rate, — a  rate  for  the  repair  of  the  fabric  of  the  church,  and  for  the 
expenses  incident  to  the  celebration  of  Divine  service  therein,  and  to  the  duties  to  be 
performed  by  the  churchwardens.  Taking  the  70th  and  71st  sections  together,  it 
seems  to  me  to  be  clear,  that,  when  the  70th  section  speaks  of  the  repairs  of  district 
churches  and  chapels  being  made  by  the  districts  to  which  they  respectively  belong, 
"by  rates  to  be  raised  within  the  district,  in  like  manner  as  in  case  of  repairs  of 
churches  by  parishes,"  it  means  [238]  nothing  more  or  less  than  that  which  is  found 
at  the  end  of  the  71st  section,  viz.  that  the  rate  for  the  district  shall  be  for  the  repair 
of  the  church  in  the  same  way  as  rates  for  the  original  parish  were  made ;  or,  in  other 
words,  that  church-rates  should  be  made  and  levied  for  the  district  just  in  the  same 
way  and  applicable  to  the  same  purposes  in  the  district  as  church-rates  were  then 
raised  by  law  for  the  parish.  The  language  of  the  70th  section  is  certainly  such  as  to 
invite  doubt  and  discussion.  But,  when  the  two  sections  70  and  71  are  looked  at 
together,  and  with  reference  to  the  state  of  things  existing  at  the  time  of  the  passing 
of  the  act,  as  also  at  the  sections  which  precede  and  follow  those  two,  I  can  entertain 
no  doubt  that  the  construction  put  upon  the  act  by  Dr.  Lushington  and  by  the  court 
of  Queen's  Bench  is  correct. 

Byles,  J.  I  am  of  the  same  opinion,  although  I  must  confess  that  at  the  opening 
of  the  discussion  I  was  a  little  inclined  to  think  that  the  construction  put  by  the  judge 
of  the  consistory  court  upon  the  act  of  parliament  did  some  violence  to  the  language. 
But,  upon  further  consideration,  apart  from  the  respect  which  I  must  always  entertain 

(a)  The  application  had  already  been  made  in  the  Queen's  Bench,  and  a  rule  nisi 
granted,  which,  after  argument  and  time  taken  for  deliberation,  was  discharged.  See 
The  Queen  v.  The  Official  Principal  of  /he  Consistory  Court,  31  Law  J.,  Q.  B.  106. 
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for  a  deliberate  judgment  of  the  court  of  Queen's  Bench,  if  this  were  res  integral 
should  agree  with  my  Lord  that  the  rate  in  question  is  such  a  rati1  as  the  statute 
intended  to  provide  for.  The  73nl  section,  it  is  to  be  ob-crrcd,  marts  that  "two  tit 
and  proper  persons  shall  be  appointed  to  act  as  churchwardens  for  every  church  or 
chapel  built  or  appropriated  under  the  provisions  of  this  act,  at  the  usual  period  of 
appointing  parish  officers  in  every  year,  and  shall  he  chosen,  one  by  the  incumbent  of 
the  church  or  chapel  for  the  time  being,  and  the  other  by  the  inhabitant  householders 
entitled  to  vote,  in  the  election  of  churchwardens,  residing  in  [239]  the  district  to 
which  the  church  or  chapel  shall  belong,  and  of  any  extraparochial  place  by  such 
inhabitant  householders  as  would  be  entitled  to  vote  in  the  election  of  churchwardens 
if  such  extraparochial  place  had  been  a  parish  ;  and  the  two  persons,  when  so  elected 
churchwardens,  shall  appear  and  be  admitted  and  sworn  according  to  law,  and  shall 
collect  and  receive  the  nuts  of  the  seats  and  pews  and  pay  the  stipends  or  salaries 
appointed  by  the  commissioners  to  be  paid  to  the  minister  and  clerk  of  and  belonging 
to  the  church  or  chapel  for  the  time  being,  and  also  shall  do,  perform,  and  execute 
all  lawful  acts,  matters,  and  things  necessary  and  requisite  for  and  concerning  the 
repairs,  management,  and  good  order,  and  decency  of  behaviour  to  be  kept  and 
observed  in  the  church  or  cbaael  by  the  congregation  thereof.''  Taking  that  enact- 
ment with  reference  to  the  well-understood  duties  of  churchwardens  under  the  common 
ecclesiastical  law,  amongst  which  is  that  of  providing  for  the  decent  and  proper 
celebration  of  the  most  solemn  offices  of  religion,  and  the  absence  of  any  direct  provi- 
sion for  the  necessary  expenses  incident  to  the  performance  of  that  sacred  duty,  it 
seems  to  me  to  follow  that  these  must  have  been  intended  to  be  provided  for  by  the 
sections  of  the  statute  which  have  been  so  often  referred  to,  viz.  "by  rates  to  be 
raised  within  the  district,  in  like  manner  as  in  case  of  repairs  of  churches  by  parishes." 
Now,  rates  raised  for  the  repairs  of  churches  in  parishes  are,  rates  raised  for  the  repair 
of  the  edifice  and  for  other  incidental  purposes.  It  is  plain  from  the  decision  of  Dr. 
Lushington  in  Chesterton  v.  FmUir,  1  Curt.  Eccl.  Oas.  345,  355,  that  the  rate  which  is 
spoken  of  in  the  same  words  both  in  the  70th  and  71st  section  is  to  include  incidental 
expenses.  "The  inhabitants  of  every  part  of  the  parish,"  says  that  learned  judge, 
"howsoever  divided,  are  bound  to  contribute  to  [240]  the  maintenance  of  the  parish 
church,  and  all  legal  expenses  incident  thereto:  but  there  are  exceptions  admitted  by 
lafl  :  and,  in  the  present  case,  whether  such  exception  exists  or  not  depends  on  the 
Church  Building  Act.  The  71st  section  of  the  58  G.  3,  c.  45,  expressly  enacts  that 
'the  district  shall  remain  subject  for  twenty  years,  to  be  accounted  from  the  day  upon 
which  the  district  church  or  chapel  shall  be  consecrated,  to  the  repair  of  the  original 
parish  church,  and  be  deemed  part  of  the  original  parish  for  all  purposes  of  such 
repairs  and  the  making  and  levying  of  rates  for  that  purpose.'  I  think  that,  according 
to  the  true  construction  of  this  clause,  the  inhabitants  of  the  district  are  liable  to  be 
assessed  to  the  incidental  expenses,  precisely  in  the  same  manner  as  to  the  repairs  of 
the  mother  church:  indeed,  were  it  otherwise,  the  necessary  consequence  would  be 
great  inconvenience  and  confusion."  Upon  full  consideration,  therefore,  it  seems  to 
me  that  it  is  not  going  too  far  to  say  that  the  70th  section  gives  not  merely  an  implied 
but  an  express  power  to  the  churchwardens  of  the  district  church  to  make  a  rate 
which,  in  conformity  with  the  decision  of  Dr.  Lushington  in  the  ease  cited,  shall  be 
applicable  to  the  ordinary  purposes  to  which  a  church  rate  for  the  parish  was  by  law 
applicable.  The  result  of  tin-  enactment  seems  to  he  this,  The  district  church  shall 
be  repaired  by  means  of  a  church  rate,  which  church  rate  shall  be  applied,  like  any 
other  church  rate,  to  the  support  of  the  fabric,  the  celebration  of  Divine  service,  and 
the  other  incidental  expenses  usually  and  properly  chargeable  upon  it.  And  this  is 
not  only,  as  it  seems  to  me,  a  healing  decision,  tending  to  settle  differences,  and  con 
sistent  with  the  language  of   the  statute,  'ml    it   imposes  no  hardship  upon  any  person. 

I  agree,  therefore,  with  my  Lord  that,  even  if  this  were  res  Integra,  there  is  no  room 

for  doubt   as  to  the  decision  to  which  we  ought   to  come. 

[241]  Keating,  J.  I  entirely  concur  in  the  decision  at  which  my  Lord  and  two 
learned  Brothers  have  arrived,  1  think  it  is  impossible  t<>  rive  a  construction  to  the 
word  "repairs"  in  the  earlier  pari  oi  the  70th  section  of  the  statute  different   from 

that  which  it    must    necessarily  bear   in    the   subsequent    pail    of   that   section   and  also 

in  s.  71.     In  order  to  discover  the  meaning  of  the  legislature  those  two  sections  must 
be  taken  together,  because  both  are  necessary  in  order  to  accomplish  the  operation 

aimed  at  by  tin:  legislature  in  the  case  of  separate  eoolesiastioal  districts.      The  district 
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was  to  be  carved  out  of  the  parish,  provision  was  to  be  made  as  well  for  the  present 
repair  and  service  of  the  church  in  the  district  as  for  that  of  the  mother  church,  as 
well  as  for  what  was  to  take  place  when  the  district  church  was  to  become  emanci- 
pated at  the  end  of  the  twenty  years.  It  therefore  seems  to  me  to  be  necessary,  in 
order  to  ascertain  what  was  the  intention  of  the  legislature,  to  look  at  the  provisions 
in  both  those  sections.  Now,  it  was  not  denied  by  Mr.  Collier,  nor  could  it  be,  that 
the  word  "repairs"  in  s.  71  would  include  not  only  the  maintenance  of  the  fabric  of 
the  sacred  edifice,  but  also  the  necessary  expenses  incident  to  the  celebration  of  Divine 
service  therein  :  and,  as  the  word  must  necessarily  bear  that  meaning  during  the 
twenty  years,  I  think  it  would  be  unreasonable  to  attach  a  different  meaning  to  the 
same  word  in  a  cognate  section  of  the  act.  The  only  rational  conclusion  we  can  come 
to  is,  that  the  legislature  used  the  same  word  in  the  same  sense  in  the  two  sections, 
and  therefore  our  decision  must  be  in  conformity  with  those  already  pronounced  by 
Dr.  Lushington  and  by  the  court  of  Queen's  Bench. 
Rule  refused. 


[242]     Caswell,  Appellant;  Cook,  Respondent.     May  12th,  1862. 

[Followed,  Bvdmbei-g  v.  Roberts,  1867,  L.  R.  2  C.  R  293.] 

The  court  will  not  give  the  respondent  costs  on  dismissing  an  appeal  against  a  decision 
of  justices,  where  the  question  is  a  fairly  arguable  one. — Nor  will  they  listen  to  an 
application  for  that  purpose  in  the  term  after  the  decision. 

In  Hilary  Term  last,  the  court,  after  a  lengthened  argument,  dismissed  an  appeal 
against  a  decision  of  justices  declining  to  convict  the  respondent  for  an  alleged  offence 
against  the  Markets  and  Fairs  Act,  1847  (10  &  1 1  Vict,  c.  14),  and  the  Wolverhampton 
Improvement  Act,  1853  (16  &  17  Vict.  c.  xxviii.),  in  hawking  without  a  licence  fruit 
and  fish  about  the  streets  of  that  town  on  a  market-day,  nothing  being  said  about  costs. 

Rider  now  moved  that  the  respondent  might  be  allowed  his  costs  of  appeal. 

Welsby,  for  the  respondent,  was  instructed  to  shew  cause  in  the  first  instance. 

Erle,  C.  J.  I  was  under  the  impression  that  costs  were  asked  for  at  the  time, 
and  refused.  From  my  recollection  of  the  matter,  I  should  certainly  say  that  it  was 
not  a  case  for  costs. 

Byi.es,  J.  It  is  a  most  inconvenient  thing  to  come  and  ask  for  costs  in  the  term 
after  the  case  was  disposed  of,  and  when  the  application  is  necessarily  made  to  a  court 
somewhat  differently  constituted  from  that  which  pronounced  the  judgment. 

Keating,  J.  The  case  was  one  of  great  public  importance,  involving  a  question 
of  much  interest  to  the  whole  town  ;  and  by  no  means  a  case  in  which  costs  would 
have  been  given. 

Rider  took  nothing. 


[243]     Lockstone  v.  The  London,  Brighton,  and  South  Coast  Railyvay 
Company.     May  13th,  1862. 

In  an  action  against  a  railway  company  for  an  injury  resulting  from  the  negligence  of 
the  company's  servants,  the  court  directed  that  the  costs  of  copying  into  the 
plaintiff's  briefs  the  evidence  given  at  an  inquest  held  upon  the  bodies  of  other 
persons  who  had  been  killed  on  the  same  occasion  should  be  disallowed. — The 
number  of  counsel  to  be  allowed,  and  the  amount  of  their  fees,  is  in  the  (almost 
uncontrolled)  discretion  of  the  master. 

This  was  an  action  brought  against  the  London,  Brighton,  and  South  Coast 
Railway  Company,  to  recover  damages  for  an  injury  sustained  by  the  plaintiff,  a 
passenger  by  the  defendants'  railway,  on  the  occasion  of  the  collision  which  took 
place  between  two  of  their  trains  in  the  Clayton  Tunnel,  near  Brighton,  in  August  last. 

The  cause  went  down  to  trial  at  the  last  Spring  Assizes  at  Lewes,  when  the  parties 
agreed  to  a  compromise,  the  defendants  consenting  to  pay  501.  in  addition  to  5001. 
which  had  been  paid  into  court. 

The  defendants  had  originally  pleaded  not  guilty  :  but,  on  the  14th  of  February 
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(the  commission-day  at  Lewes  being  the  24th),  they  obtained  leave  to  withdraw  that 
plea  and  pay  money  into  court. 

On  the  taxation  of  the  plaintiffs  costs,  the  master  allowed  the  copying  into  the 
briefs  of  the  whole  of  the  evidence  which  had  been  given  at  the  inquest  held  upon  the 
bodies  of  a  great  number  of  persons  who  were  kille  1  on  the  occasion  of  the  accident 
out  of  which  this  action  arose.  He  also  allowed  three  counsel,  and  their  fees  to  the 
amount  of  :!0,  •_'.">,  and  liO  guineas  respectively. 

Bovill,  ().  G,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  master  should  not  be  at  liberty  to  review  the  taxation. 
He  submitted  that  the  evidence  at  the  inquest  was  perfectly  irrelevant,  and  ought 
not  to  have  been  set  out  in  the  brief  ;  and  that  the  number  of  counsel  and  [244]  the 
amount  of  the  fees  allowed  was  necessarily  influenced  by  the  improperly  increased  bulk 
of  the  briefs  (a). 

Erle,  C.  J.  The  rule  may  go  as  to  the  evidence  given  at  the  inquest  and  also  as 
to  the  number  of  counsel  allowed  As  to  the  amount  of  fees,  we  are  unwilling  to 
interfere  with  the  master's  discretion  :  but,  if  the  master  would  not  have  allowed  such 
an  amount  for  fees  if  the  irrelevant  matter  had  not  been  set  out  in  the  briefs,  he  may 
be  at  liberty  to  re-consider  that  also. 

Lush,  Q.  ('.,  now  shewed  cause,  upon  an  affidavit  which  stated,  amongst  other 
things,  that  one  copy  of  the  proceedings  and  evidence  on  the  inquest  had  been  made 
for  the  purpose  of  instructions  to  counsel  to  advise  on  evidence,  and  that  the  other 
two  copies  were  made  six  weeks  before  the  commission-day.  He  submitted  that  the 
proceedings  at  the  inquest  were  by  no  means  irrelevant,  it  being  highly  important 
thai  counsel  should  be  accurately  informed  of  all  the  circumstances  under  which  the 
accident  occurred,  and  that  even  after  the  defendants  had  by  paying  money  into 
court  admitted  that  they  had  been  guilty  of  negligence  ;  that  the  master,  upon  the 
objection  being  taken  before  him,  read  the  briefs  and  the  proofs,  and  in  the  exercise 
of  his  discretion  allowed  the  charge  ;  that  the  court  is  not  in  the  habit  of  interfering 
with  the  master's  discretion  where  no  principle  is  involved;  and  that  the  number 
of  counsel  to  be  allowed,  and  the  amount  of  their  fees,  was  purely  for  the  master. 

[245]  Bovill,  in  support  of  his  rule.  The  evidence  given  before  the  coroner  could 
not  possibly  have  any  legit  imate  influence  on  the  matter  in  issue  between  these  parties  : 
and  in  no  event  could  three  copies  of  those  voluminous  proceedings  lie  necessary. 
[Erie,  C.  J.  The  copy  made  for  instructions  for  counsel  to  advise  on  evidence  may 
perhaps  be  considered  necessary  ;  but  the  other  two  should,  I  think,  have  been  dis- 
allowed.] Then,  as  to  the  number  of  counsel  and  their  fees.  [Erie,  ('.  .1.  The 
master  intimates  to  us,  that,  looking  at  the  number  of  witnesses  (fifteen)  that  the 
plaintiff  had  to  call,  and  to  the  fact  that  there  were  three  counsel  engaged  on  the  part 
of  the  company,  he  did  not  consider  three  counsel  too  many  or  the  fees  exorbitant  : 
and  this  is  a  matter  which  is  peculiarly  for  his  discretion.] 

Upon  this  intimation  of  the  opinion  of  the  court,  it  was  agreed  that  the  cost  of 
the  two  copies  of  the  evidence  taken  at  the  inquest  should  be  deducted. 

Rule  accordingly. 

[246]     Fr/LLALOVE  v.  Parker.     April  iiGth,  1862. 

[S.  C.  :;i  L.  J.  C.  I'.  239  ;  6  I..  T.  353  ;  8  Jur.  X.  S.  1078  ;  10  W.  R.  581.     See 
In  re  Jones,  L869,  L.  R.  '.»  Eq.  *iT  ;  In  re  Sweeting,  |  1898]  1  Ch.  2^.] 

An  objection  that  an  attorney  is  not  duly  certificated  should  he  taken  before  the 
master.— If  made  the  subject  of  an  application  to  the  court,  it  should  at  least  be 
shewn  clearly  that  the  party  could  not  by  the  exercise  of  reasonable  diligence  have 
ascertained  the  fact  in  time  to  bring  it  to  the  master's  attention. 

Garth,  for  the  defendant,  moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause 

why  he  should  not  lie  disallowed  his  costs  of  this  action  (which  were  taxed  on  the 
13th  of  February  last),  or  why  the  matter   should    not    l>e  referred  hack  to  the  master, 

on  the  ground  that  the  plaintiff's  attorney  was  not  duly  qualified.     The  alleged  dis 

(a)  The  application  hail  already  been  made  to  Williams,  J.,  at  Chambers  ;  but  he 
declined  to  interfere. 
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qualification  was  this  : — The  attorney  had  two  places  of  business,  one  at  Croydon,  and 
the  other  in  London  ;  and,  instead  of  taking  out  a  London  certificate,  had  only  obtained 
the  lesser  certificate  applicable  to  country  practitioners  (a)1.  It  was  therefore  sub- 
mitted that  he  was  precluded  from  recovering  any  costs,  by  reason  of  the  20th 
section  of  the  6  &  7  Vict.  c.  73,  which  enacts  that  "no  person  who  as  an  attorney  or 
solicitor  shall  sue,  prosecute,  defend,  or  carry  on  any  action  or  suit,  or  any  proceedings 
in  any  of  the  courts  aforesaid  (s.  2),  without  having  previously  obtained  a  stamped 
certificate  which  shall  be  then  in  force,  shall  be  capable  of  maintaining  any  [247] 
action  or  suit  at  law  or  in  equity  for  the  recovery  of  any  fee,  reward  or  disbursement 
for  or  in  respect  of  any  business,  matter,  or  thing  done  by  him  as  an  attorney  or 
solicitor  as  aforesaid  whilst  he  shall  have  been  without  such  certificate  as  last  afore- 
said." [Byles,  J.  Has  the.  client  paid  the  attorney  ?]  If  he  has  not,  he  is  not  bound 
to  pay  him,  and  it  cannot  be  recovered.  [Byles,  J.  When  did  the  fact  come  to  the 
knowledge  of  the  defendant  1  J  Since  the  taxation  :  and  an  application  was  made  to 
Keating,  J.,  on  the  20th  of  February  ;  therefore  there  has  been  no  undue  delay.  All 
the  costs  were  incurred  in  the  action,  and  all  the  business  was  done  within  three  miles 
of  London  («)'-'. 

Willes,  J.(b).  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  I  do 
not  come  to  this  conclusion  on  the  ground  that  there  has  been  delay  in  the  making 
of  the  application,  but,  because,  after  a  taxation  without  any  objection  taken  before 
the  master,  I  am  of  opinion  that  it  is  too  late  to  make  the  application  in  any  form. 
Undoubtedly,  if  the  plaintiff's  attorney  is  uncertificated,  he  is  disabled  from  recovering 
costs ;  and  the  plaintiff  would  not  be  entitled  to  recover  for  payments  made  in  respect 
of  services  rendered  by  the  attorney  under  such  circumstances,  except  where  he  has 
made  advances  to  his  attorney  without  notice  of  his  disability.  Where  such  advances 
have  been  made,  they  cannot  be  recovered  back  ;  for,  the  debt  is  due,  though  the 
attorney  is  disabled  from  bringing  an  action  to  recover  it.  There  is,  however,  another 
difficulty  in  the  way  of  this  motion.  We  must  not  be  understood  as  at  all  intending 
to  discourage  applications  of  this  [248]  kind  :  but  I  find  this  court  in  a  case  of  Pwnter 
v.  Lord  Grantley,  3  M.  &  6.  295,  3  Scott,  X.  R.  647,  lay  down  that  which  we  consider 
to  be  a  very  convenient  rule,  viz.  that  this  is  an  objection  which  should  be  taken  before 
the  master.  The  only  ground  that  could  be  urged  by  Mr.  Garth  on  this  occasion  was 
that  neither  the  defendant  nor  his  attorney  was  aware  of  the  attorney's  position  when 
the  bill  was  under  taxation.  But  I  think  his  affidavit  should  have  gone  further,  and 
should  have  shewn  that  he  could  not  by  the  exercise  of  reasonable  diligence  have  made 
himself  acquainted  with  the  fact  in  time  to  avail  himself  of  the  point  before  the  master. 
Upon  this  affidavit,  it  is  clear  that  there  has  been  no  such  reasonable  diligence.  I 
therefore  think  there  is  no  ground  for  our  interference. 

Byles,  J.  I  am  of  the  same  opinion.  The  ease  referred  to  by  my  Brother  Willes 
shews  that  this  was  properly  matter  for  the  master,  and  not  for  the  court  in  the  first 
instance.  It  may  be,  for  anything  that  appears,  that  the  attorney  has  received  all  the 
money  from  his  client.  When  relief  of  this  out  of  the  way  sort  is  asked,  the  party 
should  at  least  be  prepared  to  bring  all  the  facts  before  the  court. 

Rule  refused  (a)3. 

(a)1  The  amount  of  duty  where  the  attorney  has  been  admitted  three  years  or 
upwards,  is  91.  if  he  reside  within  ten  miles  of  the  General  Post  Office,  London,  and 
61.  if  he  reside  at  a  greater  distance  ;  and  half  those  sums  respectively  where  he  has 
not  been  three  years  admitted  :  see  16  &  17  Vict.  c.  63,  Sched. 

The  23  &  24  Vict.  c.  127,  s.  19,  enacts  that,  "for  determining  the  rate  of  stamp- 
duty  payable  on  the  certificate,  the  place  or  places  where  the  attorney  or  solicitor  shall 
carry  on  his  business  shall  be  deemed  to  be  the  place  or  places  of  his  residence,  within 
the  meaning  of  the  acts  relating  to  the  stamp-duties  on  certificates." 

And  see  the  25  G.  3,  c.  80,  s.  61,  which  provides  that  attorneys  residing  forty 
days  or  more  in  any  one  year  within  the  limits  where  the  higher  duties  are  payable, 
shall  become  liable  to  them. 

(<j)a  See  (h-ccne  v.  lleece,  8  C.  B.  88. 

(b)  Erie,  C.  J.,  and  Keating,  J.,  were  in  attendance  in  the  court  of  Criminal  Appeal. 

(a)3  See  Makin  v.  Il'hallei},  4  M.  &  Scott,  494,  1  N.  C.  59,  and  Hwmphrys  v.  Harvey, 
4  M.  &  Scott,  500,  1  N.  C.  62. 
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[249]     Bartlbtt  v.  Lewis.     May  13th,  1862. 

[s.  ('.  31   L.  .1.  C.  P.  230:  9  Jur.  X.  S.  202.     Applied,  /  Darcy,  L866,  L.  R 

]   Ex.  .-I'm.      Referred  to,   The  Mary  m   Alexandra,  1868,   L.   R.  2  A.  &  E.  322 
Edmunds  v.  Greenwood,   1868,  L.  H.  4  C.  P.  74;  Villeboimet  v.  ro&wi,  1869,  L  R 
4  C.  P.  189.     Discussed.  Hill  v.  Campbell,  1875,  L  R,  10  C.  P.  235.     See  Atherleyv. 
Harvey,  L877,  2  Q.  B.  D.  529.] 

It  is  no  ground  of  objection  to  interrogatories  under  the  51st  section  of  the  Common 
Law  Procedure  Act,  1854,  that  the  answers,  if  given  in  the  affirmative,  would  render 
the  party  interrogated  liable  to  a  criminal  prosecution,  though  it  may  be  ground 
for  refusing  to  answer. — Semble,  that  the  statute  does  not  in  all  respects  place 
interrogatories  upon  tin:  footing  of  bills  for  discovery  in  courts  of  equity.  —  Remarks 
upon  Osborn  v.  The  London  Dock  Company,  L0  Exoh.  698,  and  Tripling  v.  H 
(i  Hurlst.  &  X.  719. 

This  was  an  action  against  the  defendant  as  the  acceptor  of  several  bills  of  exchange. 
The  defendant  pleaded  bankruptcy,  and  payment. 

Honyman,  for  the  plaintiff,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  deliver  inter- 
tories  tn  the  defendant  pursuant  to  the  51st  section  of  the  Common  Law  Procedure 
Act,  1854,  17  .V  18  Viet  c.  125(a).  The  object  of  the  interrogatories  was  to  shew 
that  the  defendant  had  been  guilty  of  one  of  the  offences  specified  in  the  251st  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  it  13  Vict.  c.  106  (J),  and  therefore 
that  his  certificate  was  [250]  void  by  s.  201.  The  application  was  founded  upon  an 
affidavit  of  the  plaintiff  which  stated  that  the  defendant  had  been  insolvent  in  1849; 
that,  in  January,  L855,  he  was  adjudicated  a  bankrupt  upon  his  own  petition,  but  the 
bankruptcy  was  afterwards  annulled ;  and  that  he  was  again  adjudicated  a  bankrupt 
in  June  of  the  same  year,  and,  in  February,  1856,  obtained  a  third-class  certificate. 
The  deponent  also  swore  that  very  shortly  after  his  bankruptcy  the  defendant  was 
found  to  be  in  possession  of  large  sums  of  money,  under  circumstances  calculated  to 
excite  suspicion. 

(a)  Which  enacts  that,  "in  all  cases  in  any  of  the  superior  courts,  by  order  of  the 
court  or  a  judge,  the  plaintiff  may  with  the  declaration,  ami  the  defendant  may  with 
the  plea,  or  either  of  them  by  leave  of  the  court  or  a  judge  may  at  any  other  time, 
deliver  to  the  opposite  party  or  his  attorney  (provided  such  party,  if  not  a  body 
corporate,  would  lie  liable  to  be  'idled  and  examined  as  a  witness  upon  such  matter), 
interrogatories  in  writing  upon  any  matter  as  to  which  discovery  may  lie  sought,  and 
require  such  party,  or,  in  the  case  of  a  body  corporate,  any  of  the  officers  of  such  body 
corporate,  within  ten  days  to  answer  the  questions  in  writing,  by  affidavit,  to  be  sworn 
and  filed  in  the  ordinary  way  ;  and  any  party  or  officer  omitting,  without  just  cause, 
sufficiently  to  answer  all  questions  as  to  which  a  discovery  may  he  sought,  within  the 
above  time,  or  such  extended  time  as  the  court  or  a  judge  shall  allow,  shall  be  deemed 
to  have  committed  a  contempt  of  the  court,  and  shall  be  liable  to  be  proceeded  against 
accordingly." 

(b)  The  251st  section  enacts  that,  if  any  person  adjudged  bankrupt,  upon  his 
examination  "shall  not  discover  all  his  real  and  personal  estate,  and  how,  and  to 
whom,  upon  what  consideration,  and  when  he  disposed  of,  assigned,  or  transferred 

any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereunto  (except   such 

part  as  shall  have  been  really  and  bona  fide  before  sold  or  disposed  of  in  the  way  of 
his  trade,  or  laid  oul  in  the  ordinary  expense  of  his  family):"  or  "shall  not  deliver 

1 1 1 >   to   such    court    all    such    part    of   such    estate,    and    all    books,    papers,    and    writings 

relat ing  thereunto,  as  shall  be  in  his  possession,  custody  or  power  (except  the  necessary 

Wearing   apparel    of   himself,    his    wife   and    children);"  or    "shall    renio\c,    conceal,    or 

embezzle  any  part  of  such  estate  to  the  value  of  101.  or  upwards,  or  any  books  of 
account,  papers,  or  writings  relating  thereto,  with  intent  to  defraud  his  creditors,  ■ 
every  such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be  liable  to  transportation 

for  life,  or  for  such  term  not   less  than   seven  years  as  the  ( rl  bef which  he  shall 

be  convicted  shall  adjudge,  or  shall  be  liable  to  impris ent,  with  ,.|  without  hard 

labour,  for  any  term  not  exceeding  seven  years." 
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The  matter  had  been  before  Byles,  J.,  at  Chambers;  but  the  learned  judge  refused 
to  make  any  order. 

The  interrogatories  proposed  to  be  delivered  were  as  follows  : — 

"  1.  When,  after  your  bankruptcy  in  1855,  did  you  enter  into  or  resume  business? 
What  was  the  business,  and  where  did  you  carry  it  on? 

"2.  Did  you  not  immediately  or  soon  after  obtain-[251]-ing  your  certificate,  and, 
if  so,  when,  open  or  re-open  an  account  at  Messrs.  Rogers's  bank,  Clement's  Lane, 
Lombard  Street,  in  the  city  of  London  1  Did  you  not  then  lodge  a  considerable  sum 
to  your  credit?  Did  you  deposit  any,  and  what,  security  1  State  the  day  of  opening 
such  account,  and  of  the  first  deposit  of  money  and  security.  State  the  amount  of  the 
first  deposit.  Were  not  other  luge  sums  of  money  or  securities  lodged  to  your  credit 
in  the  said  bank  within  the  ensuing  three  months  ?  State  the  entire  amount  of  the 
deposits  or  lodgments  so  made. 

"  3.  Did  you  soon  after  obtaining  your  certificate  open  or  re-open  an  account  with 
the  Unit}'-  Bank,  in  London  ?  State  the  date  of  opening  or  re-opening  the  same,  the 
amount  of  money  or  securities  then  lodged  to  your  credit,  and  also  the  gross  amount 
of  the  deposits  or  lodgments  made  during  the  ensuing  three  months. 

"4.  Have  you  not  since  your  said  bankruptcy  opened  accounts  with  other  banks, 
and  more  particularly  in  Messrs.  Gurney  &  Overend's,  in  the  Bank  of  England,  and 
in  Messrs.  Masterman  &  Co.'s  bank  •  State  the  several  banks  in  which  you  have  so 
opened  accounts,  the  time  at  which  they  were  opened  respectively,  and  the  lodgments 
made  to  your  credit  on  the  opening  of  each. 

"5.  Did  you  not,  on  resuming  business  after  your  bankruptcy,  enter  on  large 
transactions,  requiring  the  command  of  considerable  sums  of  money?  and,  did  you 
not,  in  point  of  fact,  a  short  time  after  your  bankruptcy  advance  large  sums  of  money 
in  carrying  on  your  business?  State  the  amounts  advanced  by  you  within  six  months 
after  you  obtained  your  certificate  in  the  said  bankruptcy. 

"  6.  What  capital  were  you  possessed  of  on  so  entering  into  business  after  your 
bankruptcy? 

[252]  "  7.  Did  you  not  soon  after  your  bankruptcy  advance  a  large  sum  of  money 
on  the  bonds  or  other  securities  of  the  Borne  and  Frascati  railway?  When  was  such 
advance  made,  and  what  was  its  amount?  Was  all  or  any  portion  of  this  advance 
your  own  money  ? 

"  8.  Did  you  not  at  or  about  the  same  time  pay  to  the  Swiss  Bank  a  sum  of 
10,0001.  or  some  other  sum,  to  guarantee  the  said  railway  securities,  or  for  some  other 
purpose?     What  amount  did  you  so  pay,  and  where? 

"  9.  Did  you  not  in  the  year  1 858,  or  at  some  other  time  after  your  said  bankruptcy, 
advance  large  sums  of  money  to  the  Cork  and  Ybughal  Railway  Company  ?  What 
amount  did  you  so  advance,  and  when  ?  Do  you  not  hold  a  large  amount  of  the 
stock,  shares,  debentures,  or  other  securities  of  the  said  company  ?  Did  you  not  on 
or  about  the  30th  of  August,  1861,  at  a  meeting  of  the  said  company,  state  that  you 
were  the  principal  owner  of  the  stock  of  the  said  company? 

"  10.  Have  you  not  recently  bought  from  the  Duke  of  Devonshire  an  estate  for 
the  sum  of  80,0001,  or  any  other  and  what  sum  1  When  did  you  buy  the  same,  and 
what  purchase-money  has  been  paid?  Was  it  not  paid  out  of  your  own  moneys  and 
on  your  own  account  ? 

"11.  Were  you  within  three  months  of  obtaining  your  certificate  in  possession  of 
a  sum  of  10,0001,  or,  if  not,  of  any  sum  exceeding  10001?  If  not,  are  you  now  in 
possession  of  the  same  ?  and  at  what  period  after  the  allowance  of  the  said  certificate 
were  you  first  possessed  of  that  amount? 

"  12.  Did  you  not  before  your  bankruptcy  employ  one  William  Tingay  to  dispose 
of  Westminster  bonds  on  your  account?  State  as  nearly  as  you  can  the  amount  of 
bonds  so  disposed  of  by  the  said  William  Tingay.  Was  not  the  said  William  Tingay 
in  the  [253]  habit  of  offering  the  said  bonds  for  sale  by  advertisement  in  the  Times 
and  other  papers?  and  was  not  this  done  by  your  direction  or  with  your  sanction 
and  consent? 

"13.  Had  you  not  in  the  interval  between  June,  1852,  and  January,  1855, 
extensive  dealings  in  bills  of  exchange  with  one  George  Hennett?  State  as  nearly  as 
you  can  the  amount  of  the  acceptances  of  Hennett  which  passed  through  your  hands. 

"  14.  Did  you  not  receive  from  the  said  George  Hennett  acceptances  to  the  extent 
of  more  than  40,0001,  for  which  you  did  not  pay  over  to  him  any  proceeds  ?     Did 
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you  not  pass  away  Buch  bills  ami  receive  large  sums  of  money  on  account  of  the  Bame  ! 
Was   not   a   dividend   afterwards   paid   on    them    in    the    bankruptcy   of    the  said 

George  Heimett  .' 

"  15.  Did  not  the  assignees  of  the  .said  George  Bennett  claim  against  you  a  sum  of 

53,0001.,  or  what  other  sum,  on  account  of  such  transactions  .'  Did  you  in  the  interim 
between  your  first  and  seeond  bankruptcy  compromise  such  claims  for  a  sum  of  18001., 
or  what  other  sum  I 

"l(i.  State  as  nearly  as  you  can  the  actual  amount  received  by  you  on  account  of 
the  said  bills  of  George  llennctt  1 

"  17.  Was  not  William  Tingay  extensively  employed  by  you  in  discounting  bills 
and  in  disposing  of  securities  I 

"  18.  Did  not  the  said  William  Tingay  after  your  bankruptcy  hand  you  over 
several  sums  of  money  or  securities  for  money  .'  State  fully  the  particulars  of 
the  same. 

"19.  Did  he  not,  especially,  hand  over  to  you  several  acceptances  of  Messrs. 
Rowland  &  Evans  .'  When  were  such  acceptances  given  to  you  .'  What  was  the  [254] 
gross  amount  of  the  same  1  How  did  you  dispose  of  such  acceptances,  and  for 
what  value  .' 

"20.  Were  you  at  any  time  known  by  the  name  of  David  Levi,  or  by  any  and 
what  name  different  from  that  which  you  now  bear?  If  so,  upon  what  occasion,  and 
for  what  purpose,  and  when  did  you  assume  the  name  of  David  Leopold  Lewis  I 
What  name  did  your  father  bear  .' 

"21.  Has  either  of  your  sisters,  since  the  date  of  your  bankruptcy,  handed  over 
to  you  any  money,  securities,  or  property  of  any  kind?  If  so,  when,  and  to  what 
amount  .'     State  all  the  particulars  connected  with  the  same. 

"  22.  Have  you  since  your  resumption  of  business  after  your  bankruptcy  kept  full 
and  accurate  books?  Have  you  any  book  shewing  the  amount  of  money  employed 
by  you  in  your  business  on  its  resumption  !     If  so,  where  is  such  book  .' 

"  2-'5.  Can  you  state  the  dividend  actually  paid  to  your  creditors  under  your 
bankruptcy  I 

"2  1.  l>id  you  not  soon  or  at  some  time  after  your  bankruptcy  pay  to  one 
C.  Bailey  a  sum  which  you  were  so  indebted  to  him  previous  to  such  bankruptcy,  or 
any  other  sum  1     When  did  you  pay  him  (     Give  the  date  particularly. 

"25.  Did  not  thi'  said  0.  Bailey  thereupon  return  to  you  the  securities  which  he 
so  held  !  What  was  the  value  of  the  securities  so  returned  !  How  did  you  dispose  of 
the  same,  and  when,  and  for  what  amount  .' 

"  26.  Did  j  mi  BOOD  or  at  any  time  after  your  bankruptcy  pay  to  John  l'ickersgill, 
or  Messrs.  l'ickersgill  &  Co.,  any  and  what  sum  of  money  on  account  of  a  debt  due 
by  \  ou  to  him  or  them,  or  did  you  make  any  arrangement  with  him  relative  in  such 
debt  .'  Did  he  give  up  to  you  any  securities  held  by  or  deposited  with  him  .'  State 
full)  all  the  particulars  of  such  payment  [255]  or  arrangement,  and  the  date  of  the 
same.  State  also  the  several  securities  handed  over  to  you  by  him,  the  value  of  the 
same,  and  how,  and  when,  and  for  what  amount  \  on  disposed  "I  the  same. 

"27.  Did  you  at  any  time  say  to  one  G.  Bruge,  or  to  any  one  else,  that  your  sister 

had  lent  ynii  a  sum  of  20,0001.,  or  any  other  sum  !      It  so,  was  that  statement  true  .' 

"28.  Had  you  previously  to  your  bankruptcy  any  dealings  with  a  German  jew 
named  Kremiller,  residing  in  Bed  Lion  Square,  Holborn,  or  elsewhere  .'    Did  you  obtain 

from  him  any  watches  or  other  goods,  and  if  80,  to  "hat  amount  I 

"29.  Did  you  use  or  employ  any  other  name  in  carrying  out  the  transaction  1    If 

so,  under  what  name  did  you  carry  out  the  Bame  1     State  fully  all  particulars  eoi i.  1 1 

with  such  transaction. 

The  ground  upon  which  Mr.  Justice   Byles  declined   to  allow  the  above  tntet 

rogatories  at  Chambers,  was  that  the  court  of  Exchequer  had  in  a  recent  e,i  ,•  ui 
rig  \.  II  'ii,i,  6  Hurlst,  a  N.  i  19,  held  that  interrogatories  should  not  lie  allowed, 
the  answers  to  which  in  the  affirmative  would  lend  to  criminate  the  party.  [Willes,  J. 
There  are  two  cases  in  the  Exchequer  the  other  way,  viz,  HoyL  \.  Wise  mm,  10  Exch. 
647,  ami  Osborn  \.  Tin  London  Uocl  Company,  10  Exch.  698,  one  in  this  court,  viz. 
Chester  v.  Worthy,  17  ('.  B.  1 10,  and  one  in  the  Queen's  Bench,  viz.  Careti  \.  Davis, 
■  <  Ellis  &  B.  709.  The  exceptional  case  of  Vuplmgv.  Ward  was  a  very  peculiar  one.  J 
Hawkins,  Q.  C,  and  Hannen,  now  shewed  cause,  The  current  oi  the  authorities 
ii| this  subject  in  the  common  law  courts,  until  the  recent  case  oi   Tvpling  v.  Il'unl, 
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6  Hurlst.  &  N.  749,  has  had  a  tendency  to  destroy  one  of  the  features  of  our  juris- 
prudence, which  [256]  has  always  distinguished  it  in  a  marked  manner  from  that  of 
all  other  civilized  countries,  viz.  that  a  man  shall  not  be  asked  questions  his  answers 
to  which  will  tend  to  criminate  him.  In  Man-all nm  v.  Turton,  2  Y.  A:  J.  183,  the  court 
of  Exchequer  (on  the  equity  side)  refused  to  compel  a  defendant  to  answer  allegations 
which  might  subject  him  to  penalties;  and  it  was  held  that  this  protection  extended 
not  only  to  the  question  which  might  tend  directly  to  criminate  him,  but  to  every  link 
in  the  chain  of  proof.  Lord  Chief  Baron  Alexander,  in  pronouncing  judgment,  refers 
to  the  language  of  Lord  Eldon  in  Paxtm  v.  Douglas,  l'J  Yes.  225,  where  that  learned 
judge  says:  "In  no  stage  of  the  proceedings  can  a  party  be  compelled  to  answer  any 
question  accusing  himself,  or  any  one  in  a  series  of  questions  that  has  a  tendency  to 
that  effect ;  the  rule  in  those  cases  being,  that  he  is  at  liberty  to  protect  himself  against 
answering  not  only  the  direct  question,  whether  he  did  what  was  illegal,  but  also  every 
question  fairly  appearing  to  be  put  with  a  view  of  drawing  from  him  an  answer, 
containing  nothing  to  affect  him,  except  as  a  link  in  a  chain  of  proof  that  is  to  affect 
him."  That  is  precisely  in  point.  [Willes,  J.  In  Chester  v.  Wortley,  17  C.  B.  410, 
this  court  held  that  interrogatories  may  be  administered  in  an  action  of  ejectment, 
even  though  brought  to  enforce  a  forfeiture.]  The  judgment  there  proceeded  (and 
with  apparent  reluctance)  upon  the  authority  of  Osbornv.  The  London  Dock  Company, 
10  Exch.  698:  and  that  case  was  considered  in  Tupling  v.  Ward,  and  virtually  over- 
ruled. There,  the  court  of  Exchequer  refused  to  permit  the  plaintiff,  in  an  action 
for  libel,  to  exhibit  interrogatories  to  the  defendant,  the  answers  to  which,  if  in  the 
affirmative,  would  tend  to  shew  that  he  composed  or  published  the  libel,  and  would 
therefore  criminate  him.  Martin,  B.,  in  delivering  the  judgment  of  the  [257]  court 
says  :  "  We  are  all  of  opinion  that,  in  the  exercise  of  the  authority  and  discretion  given 
to  us  by  the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  such  interrogatories 
ought  not  to  be  allowed.  It  was  scarcely  contended  that  the  defendant  was  bound  to 
answer  them  :  but  it  was  urged  that  the  interrogatories  ought  to  be  administered, 
leaving  the  defendant  to  refuse  to  answer  them  if  he  thought  fit.  Without  laving 
down  any  general  rule  on  the  subject,  we  think  that,  in  cases  of  this  kind,  it  would 
be  unfair  to  submit  questions  which  a  party  is  clearly  not  bound  to  answer  ;  the  object 
being  to  compel  him  to  answer  when  not  bound,  or  to  refuse,  and  so  create  a  prejudice 
against  him.  We  therefore  think  that  these  interrogatories  ought  not  to  be  allowed.'' 
[Erie,  C.  J.  The  language  of  the  judgment  is  very  guarded.]  It  is  idle  to  allow 
interrogatories  which  the  court  must  know  will  not  be  answered,  and  which  are 
administered  without  a  hope  of  their  being  answered,  and  for  the  mere  purpose  of 
prejudicing  the  party  with  the  jury.  [Erie,  C.  J.  A  man  is  not  to  be  punished  upon 
his  own  forced  admission  of  guilt.  If  he  has  been  guilty  of  swindling  short  of  an 
indictable  offence,  he  must  answer  :  but,  if  he  has  overstepped  the  line,  he  is  privileged 
from  answering.  I  must  confess  I  do  not  see  why  a  guilty  man  should  not  be  preju- 
diced in  the  eyes  of  a  jury.  Byles,  J.  All  these  interrogatories  are  questions  which, 
as  questions,  might  be  put  to  a  witness  at  nisi  prius.]  Xo  doubt:  but  there  is  no 
analog}7  between  interrogatories  under  the  statute  and  the  examination  of  witnesses 
at  nisi  prius.  By  the  statute,  the  party  may  be  interrogated  "upon  any  matter  as  to 
which  discovery  may  be  sought."  In  Mitford's  Equity  Pleading,  124  (5th  edit.  22iJ), 
the  result  of  the  cases  is  thus  given, — It  is  a  general  rule  that  no  one  is  bound  to 
answer  so  as  to  subject  himself  to  punish-[258]-ment,  in  whatever  manner  the  punish- 
ment may  arise,  or  whatever  may  be  the  nature  of  the  punishment.  If,  therefore,  a 
bill  requires  an  answer  which  may  subject  the  defendant  to  any  pains  or  penalties,  he 
may  demur  to  so  much  oj  tin  lull.  As,  if  a  bill  charges  anything  which,  if  confessed 
by  the  answer,  would  subject  the  defendant  to  any  criminal  prosecution,  or  to  any 
particular  penalties,  as  an  usurious  contract,  maintenance,  champerty,  simony.  And 
in  such  cases,  if  the  defendant  is  not  obliged  to  answer  the  facts,  he  need  not  answer 
the  circumstances,  though  they  have  not  such  an  immediate  tendency  to  criminate." 
And  numerous  authorities  are  cited  in  support  of  these  positions.  The  demurrer  was 
not  upon  oath  :  it  was  only  signed  by  counsel.  But  at  nisi  prius,  you  have  no  right 
to  presume  before  a  witness  is  sworn  that  improper  questions  will  be  put  to  him  : 
"Boyle  v.  Wiseman,  10  Exch.  647:  and  once  sworn,  all  his  answers  are  upon  oath. 
Lord  Eldon,  in  Lloyd  v.  Passingham,  16  Yes.  59,  6'.),  says:  "I  cannot  in  a  court  of 
justice  hold  that  a  party  demurring  to  answer  a  criminal  charge,  that  is  to  be  taken 
as  an  admission."     In  Thorpe  v.  Macaulcy,  5  Madd.   218,   229,  which  was  a  bill  for 
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discovery,  the  Vice-Chancellor  (Sir  John  Leach)  says;  "Tin?  sole  object  of  the  bill  is, 
to  prove  the  truth  of  the  libel;  or,  in  other  words,  to  prove  the  truth  of  the  criminal 
matters  charged.  Every  question  asked  must  necessarily  be  with  a  view  to  that  end, 
and  tend  to  that  point;  and  a  party  is  not  bound  to  answer  any  question,  however 
apparently  indifferent,  which  is  in  any  manner  connected  with  the  criminal  charge. 

And  the  demurrer  was  allowed.     Billing  v.  Flight,  1  Madd.  230,  is  to  the  sai ffect. 

[Willes,  J.  Are  not  those  cases  inconsistent  with  Short  v  Merrier,  3  M'N.  &  G.  205, 
before  Lord  I  rUTO  '.]  There,  the  defendant  had  answered,  and  so  got  himself  into  the 
difficulty.  If  the  oojec-[259]-tionable  matter  appears  upon  the  tee  of  the  bill,  the 
objection  to  it  must  be  taken  by  demurrer:  if  not,  it  must  come  by  way  of  answer. 
If  the  court  is  to  be  bound  in  these  eases,  as  it  is  confidently  submitted  it  is,  by  the  rules 
of  the  court  of  equity,  these  interrogatories  are  plainly  such  as  the  defendant  could 
not  be  called  upon  to  answer.  This  was  not  gone  into  in  Chester  v.  WorHey.  And 
Osborn  v.  The  London  Dock  Company  cannot  any  longer  be  considered  an  authority. 
Baron  Alder/son's  dictum  there  has  been  repudiated:  per  Lord  Campbell,  in  Whateley 
v.  Crowther,  5  Ellis  &  B.  709. 

Bovill,  Q.  C,  and  Honyman  were  not  called  upon  to  support  the  rule. 

Erle,  C.  .1.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
interrogatories  are  sought  to  be  administered  under  the  51st  section  of  the  Common 
Law  Procedure  Act,  1854,  which  enacts  that,  "in  all  causes  in  any  of  the  superior 
courts,  by  order  of  the  court  or  a  judge,  the  plaintiff  may  with  the  declaration,  and 
the  defendant  may  with  the  plea,  or  either  of  them  by  leave  of  the  court  or  a  judge 
may  at  any  other  time,  deliver  to  the  opposite  party  or  his  attorney  (provided  such 
party,  if  not  a  body  corporate,  would  be  liable  to  be  called  and  examined  as  a  witness 
upon  such  matter,)  interrogatories  in  writing  upon  any  matter  as  to  which  discovery 
may  be  sought,  and  require  such  party,  or,  in  the  ease  of  a  body  corporate,  any  of  the 
officers  of  such  body  corporate,  within  ten  days  to  answer  the  questions  in  writing, 
by  affidavit,  to  be  sworn  and  filed  in  the  ordinary  way  ;  and  any  party  or  officer 
omitting,  without  just  cause,  sufficiently  to  answer  all  questions  as  to  which  a  dis- 
covery may  be  sought,  within  the  above  time,  or  such  extended  [260]  time  as  the 
court  or  a  judge  shall  allow,  shall  be  deemed  to  have  committed  a  contempt  of  the 
court,  and  shall  be  liable  to  be  proceeded  against  accordingly."  This  is  an  action 
brought  for  the  recovery  of  an  alleged  debt.  The  defendant  has  pleaded  his  discharge 
under  the  Bankrupt  Act:  and  the  question  is  whether  that  is  a  valid  discharge.  The 
interrogatories  proposed  to  be  delivered  bear  directly  upon  the  matter  in  issue  ;  and 
the  51st  section  decidedly  authorizes  the  questions  to  be  put.  The  spirit  oi  the 
'ii.i.  tnient  is,  to  enable  the  party  interrogating  to  gel  at  the  truth,  and  to  prevent  a 
failure?  of  justice  from  its  undue  concealment.  These  interrogatories  bear  upon  what 
perhaps  may  render  the  party  interrogated  liable  to  be  proceeded  against  criminally  : 
but,  though  some  of  them  may  be  very  likely  to  lead  up  to  it,  none  of  them  in  terms 
asks  the  party  whether  be  has  been  guilty  of  an  indictable  offence.  Taking  the 
interrogatories  as  they  stand.  I  do  not  think  they  are  rendered  inadmissible  by  reason 
of  any    statement    contained    therein.       It    is    clear,    and    indeed    was   almost   conceded, 

that  every  one  of  the  questions  might  be  put  to  the  patty  if  he  were  in  the  witness 
box  :  and,  if  he  then  chooses  to  swear  that  his  answers  will  render  him  liable  to  be 
criminally  proceeded  against,  he  may  protect  bimself  from  that  dilemma  by  declining 
to  answer.  But,  independently  of  that  privilege,  the  interests  ol  truth  and  justice 
must  be  allowed  to  prevail.  1  know  of  no  principle  of  law  which  should  proteel  a 
man  who  has  been  guilty  of  an  indictable  offence  from  being  placed  in  this  predict! 

ment,  any  more  tha le  whose  fraud  and  dishonesty  jusl   fall  sin. it  ..t  rendering  him 

criminally  responsible.  I  entirely  differ  from  the  proposition  put  forth  by  Mr.  I  lannen, 
that  the  inference  which  a  jury  might  naturally  be  expected  to  dra«  from  the  party's 
M  in  al  in  answer  the  interrogatories  [261]  affords  a  reason  why  they  si,, mid  nut  be 
permitted  to  be  put.     Although   I  always  listen  to  his  arguments  with  a  great  deal 

nt'  interest,  he  has  failed  upon  this  occasion  to  satisfy  thai  he  is  well  founded.     It 

is  the  proper  province  of  the  law  to  bring  all  frauds  to  the  light:  and  I  cannot 
think  a  man  is  more  deserving  of  sympathy  and  protection  because  hi  iniquities  come 
up  to  the  indictable  point.     Nor  do  I   infer  From  the  language  of  the  51st  section 

that  it  was  intended  that  the  practice  of  the  courts  of  equity  was  to  n late  us.     It 

provides  that  interrogat i    may  by  order  of  tin irl  or  a  judge  may  be  delivered 

"  upon  any  matter  as  to  which  di  maj  be    ought        [  think  the  legislature  has 
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cautiously  abstained  from  limiting  the  power  of  administering  interrogatories  to  cases 
where  a  bill  for  discovery  will  lie.  The  authorities,  1  think,  fully  warrant  us  in  going 
the  length  to  which  I  propose  to  go  upon  this  occasion.  Osborn  v.  The  London  Dock 
Company,  10  Exch.  698,  is  precisely  in  point.  The  application  there  was  opposed  on 
the  ground  that,  if  the  plaintiff  was  a  party  to  such  fraudulent  practices  as  those 
sought  to  be  established  by  the  answers  to  the  interrogatories,  he  would  be  liable  to 
be  indicted  ;  and  that  the  right  to  interrogatories  under  this  statute  was  confined  to 
cases  where  a  discovery  might  have  been  obtained  in  a  court  of  equity.  But  Parke,  B. 
said:  "The  language  of  the  51st  section  is  much  more  extensive  in  its  signification, 
and  has  uo  such  limitation  as  that  contended  for.  The  50th  section,  which  impowers 
the  court  to  order  the  production  of  documents,  says  that  it  shall  be  done  upon  the 
affidavit  of  the  party  applying  for  the  document,  'to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery  or  otherwise'  And  the  51st  section  says  that  the 
party  may  be  interrogated  '  upon  any  matter  as  to  which  discovery  may  he  sought.'  It 
does  not  say  that  [262]  the  power  is  limited  to  cases  in  which  'a  bill  of  discovery 
will  lie.'"  In  Tupling  v.  Ward,  6  Hurlst.  &  N.  749,  all  that  Martin,  B.,  in  delivering 
the  judgment  of  the  court  says,  is  that,  without  laving  down  any  general  rule  on  the 
subject,  they  think,  that  in  cases  of  that  kind,  it  would  be  unfair  to  submit  questions 
which  the  party  clearly  was  not  bound  to  answer ;  the  object  being,  either  to  compel 
him  to  answer  when  not  bound,  or  to  refuse,  and  so  create  a  prejudice  against  him. 
What  precise  limitation  the  court  meant  to  impose  upon  the  rule  laid  down  in  Osborn 
v.  The  London  Dock  Company,  I  know  not:  but  I  think  they  did  not  intend  to  overrule 
it.  Osborn  v.  Tin:  London  Dock  Company  was  acted  upon  by  this  court  in  Chester  v. 
Worthy,  17  C.  B.  410,  and  I  am  disposed  to  act  upon  it  likewise.  Upon  the  whole, 
I  think  the  interrogatories  in  question  may  properly  be  delivered. 

Willes,  J.  I  am  of  the  same  opinion.  It  is  only  necessary  to  look  at  the  frame 
of  the  51st  section  to  see  that  is  was  intended  that  this  new  jurisdiction  should  be 
administered  in  the  courts  of  law  by  analogy  to  their  own  proceedings,  and  not  to  the 
practice  of  the  courts  of  equity.  The  framers  of  the  act  evidently  did  not  intend  that 
we  should  be  fettered  by  the  rules  of  equity  (a).  Upon  a  careful  consideration  of  its  lan- 
[263]-guage,  I  think  the  51st  section  will  be  found  expressly  to  exclude  the  difficulties 
which,  as  appears  from  the  treatises  on  the  law  of  discovery  by  Sir  James  Wigram  and 
Mr.  Hare,  so  frequently  arose  in  courts  of  equity,  as  to  whether  an  objection  of  this 
nature  should  be  made  on  demurrer  or  come  by  way  of  answer.  The  party  interro- 
gated is  by  the  very  terms  of  the  section  placed  in  the  position  of  a  witness.  Now, 
if  such  questions  as  these  were  put  to  a  witness,  the  witness,  in  order  to  excuse  himself 
from  answering  them,  must  make  out  to  the  satisfaction  of  the  court  that  he  would 
be  in  peril  of  a  criminal  prosecution  if  he  were  compelled  to  answer  them.  Upon  this 
ground,  it  appears  to  me  that,  even  admitting  that  the  interrogatories  are  put  for  the 
purpose  of  extracting  answers  which  may  criminate  the  party,  or  of  prejudicing  him 
in  the  estimation  of  the  jury  if  he  declines  to  answer  them,  they  ought  to  be  allowed 
to  be  put.  I  must  own  that  I  have  no  sympathy  with  a  witness  who  is  compelled,  in 
order  to  protect  himself  from  answering  a  question,  to  admit  that  his  answer  would 
tend  to  criminate  him.  This  view  of  the  law  was  acted  upon  by  the  court  of  Exchequer 
in  the  case  of  Osborn  v.  The  London  Dock  Company,  10  Exch.  698,  and  again  by  this 
court  in  Chester  v.  Worthy,  17  C.  B.  410.  But  it  is  said  that  those  cases  have  been 
overruled  by  the  recent  case  of  Tupling  v.  Ward,  6  Hurlst.  &  N.  749.  I  apprehend, 
however,  that  that  is  not  so.  If  that  case  proceeded  upon  the  notion  that  the  courts 
of  equity  will  not  allow  discovery  in  the  case  of  a  libel,  it  is  not  well  warranted.     In 

(»)  The  Common  Lawr  Commissioners,  in  their  Second  Report  (1853),  p.  35,  say, — 
"  We  assert  as  an  indisputable  proposition,  that  every  court  ought  to  possess  within 
itself  the  means  of  administering  complete  justice  within  the  scope  of  its  jurisdiction. 
The  necessity  of  resorting  to  a  court  of  equity  for  discover)'  involves  fresh  process, 
much  delay,  and  additional  expense;  the  greater  part  of  which  might  be  avoided  by 
causing  the  necessary  proceedings  to  be  had  in  the  court  in  which  the  suit  is  already 
pending.  It  is  true  the  courts  of  law  do  not  at  present  possess  any  machinery 
analogous  to  that  of  a  bill  of  discovery.  But  we  think  it  would  be  an  additional 
advantage  to  get  rid  of  so  cumbrous  and  expensive  a  mode  of  proceeding;  and  we  see 
no  difficulty  in  devising  a  simple  but  efficacious  mode  of  attaining  the  end  desired." 
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Hare  on  Discovery,  116,  it  is  said  :  "It  is  do  objection  to  a  bill  for  discovery,  that  the 
matter  [264]  in  question  might  have  been  the  subject  of  an  indictment  or  information. 
An  action  for  damages  having  been  brought  against  the  author  of  ;i  libel,  a  hill  was 
filed  for  the  discovery  of  evidence  in  support  of  a  [ilea  of  justification.    It  was  objected 

that  the  bill  admitted  the  authorship  of  the  libel  ;  that,  whether  true  or  false,  it  was 
an  indictable  offence ;  and  the  plaintiff,  therefore,  by  his  own  shewing,  came  to  the 
limit  to  protect  himself  against  the  consequences  of  his  crime.  But  it  was  held  that, 
if  the  plaintiff  at  law  thought  fit  to  treat  the  conduct  of  the  defendant  as  a  civil  injury 
only,  it  was  but  just  that  the  same  course  of  defence  should  be  open  to  him  which  w  as 
open  to  other  defendants  in  civil  suits.  It  is  no  objection  that  the  action  proceeds  ex 
delicto.  No  such  limitation  of  the  jurisdiction  as  to  discovery  is  hinted  at  in  any  hook 
of  practice,  or  by  the  dictum  of  any  judge.  Courts  of  equity  exercise  a  direct  jurisdic- 
tion in  matters  of  waste  and  public  nuisance  which  are  ex  delicto.  I  am  not,  therefore, 
prepared  to  say  that  a  court  of  equity  will  refuse  its  ordinary  aid  to  the  parties  in  any 
action  at  law  proceeding  for  a  civil  remedy  : '  per  Sir  John  Leach,  V.  C,  in  Tlwrpe  v. 
Macauletf,  •">  Madd.  'I'M).  The  same  principle  was  affirmed  by  Lord  Eldon  in  Maca 
v.  Shakel,  1  Bligh,  X.  S.  i)G.  The  court  could  only  consider  it  as  an  alleged  libel,  and, 
whatever  might  be  the  nature  or  character  of  such  an  alleged  libel,  the  court  must 
assist  a  plea  of  justification.  It  was  observed  by  Lord  Eldon  that,  in  the  Exchequer, 
it  was  the  practice  with  underwriters,  when  policies  of  insurance  were  found  to  be 
att'ected  with  gross  frauds,  to  bring  the  assured  into  court  and  compel  them  to  answer, 
by  pleading  frauds  which  would  have  been  indictable."  I  entirely  agree  with  my 
Lord  that  we  must  proceed  under  this  statute  according  to  our  own  practice,  and 
arc  not  to  be  governed  by  that  of  the  [265]  courts  of  equity.  All  that  1'upling 
v.  //'<(;(/  amounts  to  is  this  that,  under  the  peculiar  circumstances  of  that  case,  the 
court  die!  not  consider  it  one  in  which  the  interrogatories  should  be  allowed.  I  think 
that  is  to  be  treated  as  an  exceptional  case. 

BYLES,  J.  I  concur  in  the  judgment  of  the  rest  of  the  court,  but  mainly  upon 
the  authority  of  Chester  v.  Wortley  and  the  respect  I  feel  for  the  opinions  of  my  Lord 
Chief  Justice  and  my  Brother  Willes.  I  must  confess  I  thought  the  words  of  the 
51st  section  "upon  any  matter  as  to  which  discovery  may  be  sought  "  referred  to  the 
discover;  which  was  enforceable  byabill  in  equity,  and  that  they  implied  that  the 
party  could  only  be  interrogated  as  to  matters  which  he  would  have  been  compellable 
to  answer  upon  a  bill  tiled  for  that  purpose.  It  was  for  that  reason  I  declined  to 
allow  these  interrogatories  at  Chambers.  The  case  of  Twpling  v.  Ward,  was  not 
brought  before  me.  If  this  were  res  integra,  I  should  incline  to  concur  with  what 
Baron  Martin  says  there,  though  1  do  not  concur  with  some  of  the  observations 
which  have  been  made  as  to  the  nature  and  the  reasons  for  the  privilege  which 
a  witness  has  to  protect  himself  from  answering  as  to  matters  having  a  tendency 
to  criminate  him.  The  rule  was  intended  for  the  protection  of  the  innocent,  and 
not  for  that  of  the  guilty.  But,  for  the  reasons  already  given,  I  agree  with  the 
rest  of  the  court  that  the  interrogatories  in  question  are  such  as  may  lie  delivered, 
— leaving  the  defendant  to  answer  them  or  not  as  he  may  be  advised. 

Keating,  J.     I  agree  that  these  interrogatories  may  properly  be  allowed.     They 

all  appear  to  mi'  to  be  strictly  relevant  to  the  question  raised  upon  the  record,  the 
issue  being  whether  or  not  the  certificate  was  valid.  [266]  All  the  questions  are 
questions  tending  to  shew  that  the  bankruptcy  of  the  defendant  was  a  fraudulent 
bankruptcy,  and  that  the  certificate  obtained  under  it  is  no  liar.     I  think  it  is  no 

answer  to  the  application  to  say  that  the  answers  to  the  questions  if  given  one 
way    may    tend   to  criminate   the    party    interrogated,    by    shewing   thai    he    has   been 

guilt}- of  an  indictable  offence.     We  are  not  to  assume  that  he  cannot  answer  them 

without  admitting  his  guilt,  or  that  he  will  claim  protection  from  an  ivering  them. 
The  mode  of  questioning  by  interrogatories  is  infinitely  more  favorable  for  the  party 
than  the  ordinary  cross-examination  in  the  witness  box.  In  the  latter  ease,  he  hi  I  ■ 
exercise  his  discretion  on  the  Bpur  of  I  he  n nl  ;    w  lie  reus  in  the  lor r,  he  has  time 

for  deliberation  and  for  obtaining  professional  assistance  to  enable  him  to  determine  to 
what  extent  he  may  -ably  answer,  and  his  answers  may  be  accompanied  by  explana 

tions  which  could  hardly  be  given  in  court.     If  ibis  matter  had  c before  me  at 

Chambers,  I  .should  have  lelt  great  difficulty  in  taking  upon  mysoli  to  decide  it  But, 
upon  the  whole,  I  am  glad  it  has  been  disposed  of  m  the  way  it  has  been,  inasmuoh  as 
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the  allowing  the  interrogatories  to  be  put  is  calculated  to  further  the  purposes  of  justice, 
and  cannot  in  my  opinion  unduly  prejudice  the  defendant. 
Rule  absolute  (a)1. 


[267]     White  r.  Watts  and  Others.     May  13th,  1862. 

Interrogatories  may  be  delivered  on  an  interpleader  issue. 

Certain  goods  having  been  seized  by  the  sheriff  of  Devonshire  under  a  fi.  fa.  at 
the  suit  of  Watte  and  others  against  the  South  Devon  Iron  and  General  Mining 
Company,  Limited,  a  claim  was  made  by  one  Lynch  White  under  an  alleged  mortgage 
of  the  goods  to  him  by  the  company.  The  sheriff  thereupon  took  out  an  interpleader 
summons,  which  was  attended  before  Bramwell,  B.,  on  the  7th  of  April  last,  when  an 
issue  was  directed.  The  issue  as  settled  and  approved  between  the  parties  was  as 
follows  : — 

"  In  the  Common  Pleas. 

"  The  third  day  of  May,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 

and  sixty-two. 

"  London.  Lynch  White  affirms,  and  William  John  Watts,  John  Whidborne,  and 
Robert  Moir  deny,  that  certain  goods  and  chattels  seized  and  taken  in  execution  by 
the  sheriff  of  Devonshire  under  a  writ  of  fieri  facias  tested  the  22nd  of  March,  1862, 
and  issued  out  of  Her  Majesty's  court  of  Common  Pleas,  directed  to  the  said  sheriff, 
and  delivered  to  him  on  the  22nd  of  March,  1862,  for  the  having  of  execution  of  a 
judgment  of  that  court  recovered  by  the  said  William  John  Watts,  John  Whidborne 
and  Robert  Moir,  in  an  action  at  their  suit  against  the  South  Devon  Iron  and  General 
Mining  Company,  Limited,  or  some  part  thereof,  were  at  the  time  of  the  said  seizure 
by  the  said  sheriff  the  property  of  the  said  Lynch  White,  as  against  the  said  William 
John  Watts,  John  Whidborne,  and  Robert  Moir  :  and  it  has  been  ordered  by  the 
Honorable  Mr.  Baron  Bramwell,  pursuant  to  the  statutes  I  &  2  \\  .  4,  [268]  c.  58, 
and  1  A  2  Vict.  c.  45,  that  the  said  question  shall  be  tried  by  a  jury.  Therefore  let 
a  jury  come,  &c." 

Cole,  on  a  former  day  in  this  term,  on  the  part  of  the  defendants,  obtained  a  rule 
to  shew  cause  why  they  should  not  be  at  liberty  to  deliver  interrogatories  to  the 
claimant  pursuant  to  the  51st  section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125(a)2.  The  application  had  been  made  before  Williams,  J.,  at 
Chambers,  when  it  was  objected  on  behalf  of  the  claimant  that  an  interpleader  issue 
was  not  a  "cause"  within  the  meaning  of  the  51st  section  of  the  Common  Law  Pro- 
cedure Act ;  whereupon  the  learned  judge  referred  the  parties  to  the  court.  Cole 
submitted  that  the  words  of  the  51st  section,  which  were  held  in  Chester  v.  WorUey, 
17  C.  B.  410,  and  Flitcrqft  v.  Fletcher,  11  Exch.  543,  to  extend  to  ejectment,  were 
large  enough  to  embrace  interpleader  issues.  [Byles,  J.  You  clearly  might  have 
discovery  of  documents  under  s.  50.]  In  Metcalf  v.  Hervey,  1  Ves.  sen.  248  (cited  in 
Hare  on  Discovery,  204),  discovery  was  allowed  on  a  bill  in  the  nature  of  an  inter- 
pleading bill. 

David  Keane  now  shewed  cause.  To  hold  that  an  interpleader  issue  is  within  the 
51st  section  of  the  Common  Law  Procedure  Act,  1854,  would  be  altogether  repugnant 
and  inconsistent  with  the  language  of  that  section,  ft  enacts  that  "in  all  causes  in 
any  of  the  superior  courts,  by  order  of  the  court  or  a  judge,  the  plaintiff  may  with  the 
declaration,  and  the  defendant  may  with  the  pica,  or  either  of  them  by  leave  of  the 
court  or  a  judge  may  at  any  other  time," — that  is  other  than  the  time  of  the  delivery 
of  the  declaration  or  the  plea — "  deliver  to  the  opposite  party  interrogatories  in 
writing,"  Ac.  An  issue  under  the  Interpleader  [269]  Act  is  not  a  "  cause  "  ;  and  there 
is  neither  writ,  declaration,  or  plea,  but  a  mere  issue  drawn  up  and  agreed  between 
the  parties.  [Willes,  J.  There  is  a  writ :  see  8  &  9  Vict.  c.  109,  s.  19,  and  Luard  v. 
Butcher,  2  C.  B.  858.]  There  certainly  is  no  writ  in  this  case.  The  strongest  case 
against  me  is  Withers  v.  Parker,  4  Hurlst.  A  N.  810,  where  the  right  of  appeal  given 

(a)1  See  the  next  case ;  and  see  Scott  v.  Miller,  1  Johnson,  220. 
(af  See  the  section,  ante,  p.  249. 
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by  the  34th  section  of  the  Common  Law  Procedure  Act,  1854,  was  held  to  apply  to 
a  feigned  issue  under  the  Interpleader  Act.  After  referring  to  King  v.  Swnmurnds, 
7  Q.  1'..  289,  and  Snook  v.  Mattock,  5  Ad.  &  E.  239,  where  it  was  held  that  error  would 
not  lie  upon  a  feigned  issue,  and  to  the  34th  and  35th  sections  of  the  statute, 
Wightman,  .).,  says:  "Long  before  the  case  is  ultimately  decided,  a  court  of  error 
may  entertain  the  question  whether  the  verdict  ought  to  be  entered  upon  the  point 
reserved,  or  a  new  trial  granted  :  and  thai  is  equally  applicable  to  interpleader  issues 
as  to  other  suits.  The  court  of  appeal  simply  gives  such  judgment  as  to  entering  the 
verdict  or  granting  a  new  trial,  as  ought  to  have  been  given  in  the  court  below.     For 

these  reasons,  I  am  of  opinion  that  t  he  ease  of  an  appeal  is  clearly  distinguishable 
from  that  of  a  writ  of  error;  and  that  it  was  intended  by  the  legislature  to  give  a 
right  of  appeal  in  all  cases  of  rules  within  the  34th  section."  And  Erie,  J.,  says  :  "  I 
am  also  of  opinion  that  this  appeal  lies.  The  act  is  divided  into  chapters.  The  1st 
section  provides  for  the  trial  of  any  issue  in  fact  by  the  court  or  a  judge.  From  the 
3rd  to  the  17th  section  is  a  chapter  relating  to  compulsory  arbitration.  The  sections 
from  the  18th  up  to  the  35th  relate  to  the  trial  of  causes.  It  seems  to  me  that  the 
legislature  foresaw  the  objection  now  taken,  and,  intending  to  meet  it,  have  used 
words  which  apply  to  other  than  personal  actions.  They  say,  'upon  the  trial  of  any 
cause,' that  is,  upon  any  trial  which  can  [270]  come  legitimately  before  a  court  of 
common  law.  The  same  language  is  found  in  the  19th  section,  which  impowers  the 
court  to  adjourn  a  trial.  Then  there  are  enactments  as  to  the  substitution  of  an 
affirmation  for  an  oath  :  as  to  witnesses,  the  stamp  on  documents,  and  a  variety  of 
other  provisions,  until  we  come  to  proceedings  after  the  trial.  Then  a  power  of 
appeal  is  given  ;  and  then  there  are  enactments  which  regulate  it  until  the  rule  is 
finally  disposed  of.  I  think  that  the  legislature  intended  to  give  the  same  remedy  in 
an  interpleader  as  in  any  other  suit.  The  language  applies, — 'upon  the  trial  of  any 
cause,' — an  interpleader  cause  as  well  as  any  other  cause.  The  mischief  to  be  remedied 
is  as  great  :  for,  most  important  rights  may  be  decided  in  an  interpleader  cause  The 
reason,  therefore,  for  the  enactment  applying  and  the  words  applying  to  an  inter- 
pleader i  ause,  I  am  of  opinion  that  in  such  ease  an  appeal  lies.  No  doubt  there  ' 
several  sections  which  cannot  be  of  universal  application.  The  legislature  has  provided 
a  single  enactment  for  a  great  variety  of  cases.  Some  of  the  provisions  are  applicable 
solely  to  plaintill's,  and  sonic  to  defendants  ;  but  1  am  clearly  of  opinion  that  tiiis  case 
is  within  the  act."  There  is  abundant  reason,  therefoie,  for  holding  a  feigned  issue 
to  be  within  the  appeal  clause,  which  can  have  no  application  to  the  case  of  inter- 
rogatories. In  King  v.  Simmomh,  7  (t>.  15.  31  1,  Tindal,  0.  J.,  in  delivering  the  judgment 
of  the  court  of  error,  says  :  "  In  effect,  the  feigned  issue,  and  the  judgment  thereon, 
is  no  more  than  an  interlocutory  proceeding  in  another  suit,  in  the  nature  of  an  inter 
locutory  judgment  wherein  the  court  are  subsequently  to  act  in  disposing  of  the  rights 

of  parlies  :  and  it  has  already  been   decided   that    tin1   judg lit   so  called  in  the   2nd 

section  (of  the  1  it  2  W.  1,  C.  58)  is  not  a  judgment  to  be  entered  on  record  in  the 
ordinary  way,  but  in  the  special  manner  pointed  out  in  [271]  the  7th  section  "  This 
is  not  a  "suit"  or  a  "cause.''  There  is  no  writ  to  found  it  ;  no  judgment  given  in 
it:    the  judgment   is  on  a  claim   in   a  dillerent   suit        |  W'illes,  .1.       1  low  do  you  define  a 

'■  immm'  "  '  Is  an  interpleader  bill  a  "  suit  "  '|  A  cause  is  a  judicial  proceeding  founded 
(in  a  court  ot  common  law  )  upon  a  writ  of  summons.  [Willes,  J.  No.  That  is  the 
definition  given  by  the  f  ram  ere  of  the  Common  Law  IVoccduie  A  i  -t  to  "action."] 
Then,  it  is  a  proceeding  in  which  there  may  be  a  final  judgment  [Byles,  J.  A 
plaintiff  and  a  defendant,  and  a  matter  in  dispute  between  them.  [a  not  that  a 
"cause  "  ?]      It  is  ill  the  original   suit   thai   the  parties   are  acting  here.      The   claimant 

in  the  interpleader  summons  states  his  title  on  oath  before  the  judge.     Interrogatories, 

thet  el  ore,  are  not  needed.      It  is  noi  within  the  language  of  the  statute  ;   ■  is  it  at  all 

analogous    to    proceedings    in    ejectment.       Kjcrtmenl    is   a   CaUSO,    in   which    there    is    a 

judgment,  and  on  which  error  will  lie. 

('of-  was  not  called  upon  to  support  the  rule. 

Erle,  ( '.  J.  I  am  of  opinion  that  the  rule  mus!  be  made  absolute.  The  question 
is,  whether  an  issue  under  the  Interpleader  Act  i>  within  the  51st  ection  of  the 
Common  Law  Procedure  Act,  1854  (17  .V  18  Vict.  o.  125),  which  enacts  that,  "in 
all  causes  in  any  of  the  superior  courts,  by  order  of  tic  court  or  a  judge,  the  plaintiff 
may  with  the  declaration,  and  the  defendant  may  with  the  plea,  or  either  of  I  hem  by 
leave  of  the  court  or  a  judge  may  al    any  other  time,  deliver  to  tin'  Opposite  parly   or 
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his  attorney  (provided  such  party,  if  not  a  body  corporate,  would  be  liable  to  be  called 
and  examined  as  a  witness  upon  such  matter)  interrogatories  in  writing  upon  any 
matter  as  to  which  discovery  may  be  sought,"  See.  No  definition  or  inter-[272]-preta- 
tion  of  the  word  "  cause  "  is  given  in  the  statute.  But  I  do  not  see  why  it  should 
not  embrace  an  interpleader  issue.  The  importance  of  learning  the  truth  is  as  great 
in  an  interpleader  as  in  any  other  case.  There  are  two  parties,  and  there  is  a  matter 
in  dispute.  As  was  pointed  out  by  my  Brother  Wightman  in  Withers  v.  Parker, 
i  Hurlst.  &  N.  810,  the  50th  and  51st  sections  are  in  pari  materia.  Now,  s.  50  speaks 
of  "  any  cause  or  other  civil  proceeding  in  any  of  the  superior  courts : "  and,  when 
s.  51  speaks  of  "  all  causes  in  any  of  the  superior  courts,"  it  must  mean  the  same  as 
"civil  proceedings"  in  s.  50. 

The  rest  of  the  court,  concurring. 

Kule  absolute. 


De  Koo  and  Another  v.  Foster.     May  5th,  1862. 

[Followed,  Miller  v.  Blankley,  1876,  38  L.  T.  527.] 

A  replication,  "  on  equitable  grounds,"  to  a  plea  of  infancy,  that  the  defendant  fraudu- 
lently contracted  the  debt  by  means  of  a  false  and  fraudulent  representation  that 
he  was  of  full  age,  is  bad,  on  the  ground  of  departure,  and  disclosing  no  answer  in 
equity. 

This  was  an  action  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant, 
for  goods  bargained  and  sold,  for  work  and  labour,  for  money  lent,  money  paid,  money 
received,  for  interest,  and  for  money  found  due  upon  accounts  stated. 

The  defendant  (by  guardian)  pleaded  that,  at  the  time  of  the  accruing  of  the 
supposed  causes  of  action,  he  was  an  infant  within  the  age  of  twenty-one  years. 

To  this  plea  the  plaintiff  replied,  "  on  equitable  grounds,"  that  the  defendant  fraudu- 
lently contracted  and  incurred  the  several  debts  in  the  declaration  mentioned  with  the 
plaintiffs,  and  caused  and  induced  the  plaintiffs  to  make  and  enter  into,  perform,  [273] 
and  fulfil  the  several  contracts  with  him  whereby  the  several  debts  were  contracted, 
incurred,  and  created  by  falsely  and  fraudulently  and  expressly  representing  to  the 
plaintiffs,  and  thereby  inducing  them  to  believe  before  and  at  the  several  times  of 
making  the  said  contracts  and  contracting  and  creating  and  incurring  the  said  several 
debts,  that  he  the  defendant  then  was  of  full  age,  and  not  an  infant ;  the  defendant 
then  well  knowing  that  he  was  an  infant  within  the  age  of  twenty-one  years,  that  is 
to  say,  of  twenty  years  old  ;  and  that  the  plaintiffs  were  ignorant  that  the  defendant 
was  an  infant,  until  after  the  said  several  debts  had  accrued. 

To  this  replication  the  defendant  demurred,  the  grounds  of  demurrer  stated  in 
the  margin  being, — "  that  the  replication  is  a  departure,  as  it  admits  that  the  debt 
sued  for  never  was  a  legal  debt,  but  only  an  equitable  claim  which  would  have  made 
a  bad  declaration  ;  that  a  court  of  law  would  have  to  give,  and  to  give  without 
inquiring  into  the  circumstances,  judgment  for  the  amount  due  according  to  the  con- 
tract, when  a  court  of  equity  would  consider  whether  the  debt  was  of  such  a  nature 
as  ought  to  be  enforced,  and  whether  the  whole  ought  to  be  enforced  or  only  a  reason- 
able amount,  for,  though  an  adult  may  bind  himself  to  pay  1001.  for  what  is  only 
worth  100d.,  yet  a  court  of  equity  would  take  all  the  circumstances  of  the  case  into 
consideration,  and  would  only  enforce  j)ayment  of  what  is  equitable  ;  that  no  one  ought 
to  rely  on  the  representations  which  the  other  makes  as  to  his  majority,  and  even  a 
court  of  equity  would  consider  not  only  whether  the  plaintiffs  were  deceived,  but 
whether  they  ought  to  have  been  deceived  ;  and  that  equity  would  only  enforce  pay- 
ment out  of  the  infant's  property,  at  least  during  infancy." 

Watkin  Williams,  in  support  of  the  demurrer.  The  [274]  replication  is  clearly  bad 
for  departure,  and  also  as  not  being  warranted  by  the  85th  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  Bartlett  v.  Wells,  31  Law  J.,  Q.  B.  57,  is 
precisely  in  point.  There,  to  a  declaration  for  goods  sold  and  delivered,  the  defen- 
dant pleaded  infancy  ;  to  which  the  plaintiff  replied,  on  equitable  grounds,  that,  at  the 
time  of  contracting  the  debt,  the  defendant,  knowing  his  true  age,  falsely  and  fraudu- 
lently represented  that  he  was  of  full  age,  whereby  the  plaintiff  (having  no  knowledge 
or  means  of  knowledge  as  to  the  defendant's  age)  was  induced  to  enter  into  the  con- 
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tract  .ind  supply  the  goods :  and  it  was  held  that  the  replication  was  had  as  a  departure, 
and  al>"  as  imt  alleging  facts  in  avoid  the  defendant's  plea  on  equitable  grounds  within 
the  85th  section  of  the  Common  Law  Procedure  Act,  1854.  Cockburn,  C.  J.,  there 
says:  "The  replication  affords  no  answer  to  the  plea  either  at  law  or  equity,  and  is 
moreover  a  departure.  The  best  way  of  testing  this  is,  to  see  whether,  on  the  declara- 
tion, plea,  and  replication,  taken  together,  the  plaintiff  makes  out  any  cause  of  action  ; 
and,  taking  tin'  whole  together,  it  appears  that  the  defendant,  being  a  minor,  repre- 
sented himself  to  he  of  full  age,  and  by  that  representation  induced  the  plaintiff  to 
enter  into  a  contract  which  the  defendant  has  failed  to  perform.  Now,  if  that  had 
been  stated  in  a  declaration,  would  it  have  been  maintainable  in  an  action  at  law  ] 
Clearly  not,  on  the  authorities ;  and  even  in  equity  this  replication  would  not  have 
been  an  answer  to  a  defence  of  infancy  set  up  in  answer  to  a  bill  founded  on  the 
Contract)  say,  for  specific  performance.  The  plea  is  not  displaced  nor  got  rid  of  bv  the 
replication.  It  may  well  lie  that,  in  respect  of  the  fraud,  equity  would  have  afforded 
some  so]  t  of  relief  ;  but  that  is  simply  relief  founded  on  the  ground  of  fraud  ;  anil  in 
all  the  cases  which  were  or  [275]  can  be  cited,  the  suit  was  against  the  infant  in  respect 
of  the  fraud.  It  appears  to  me  therefore  clearly  that  the  decisions  in  equity  do  not 
touch  the  matter,  nor  shew  that  fraud  is  an  answer  to  a  plea  of  infancy,  which,  both 
in  law  and  equity,  is  a  defence  to  any  proceeding  on  the  contract.  Granted  that 
equity  may  compel  the  infant  to  make  restitution  :  but  that  at  once  converts  the  action 
from  an  action  on  the  contract  to  one  in  tort."  And  Crompton,  J.,  says  :  "  It  is  well 
established  that,  in  the  case  of  infants  and  married  women,  where  the  tort  is  con- 
nected with  a  contract  with  the  infant  or  married  woman,  the  fraud  does  not  prevent 
the  incapacity  to  contract  being  a  defence  to  an  action  ;  and  the  same  principle  applies 
to  a  defence  under  the  Statute  of  Limitations  :  fraudulent  concealment  is  no  answer  to 
such  a  defence.  The  case  of  Wright  v.  Leonard,  ante,  vol.  xi.,  p.  258,  is  a  strong 
instance  of  this  doctrine,  in  which  my  Brothers  Williams  and  Willes  differed  from 
Erie,  0.  J.,  and  Byles,  •!..  as  to  the  application  of  the  principle  to  the  particular  facts 
of  the  ease,  but  not  at  all  as  to  the  principle  itself."  [Willes,  J.,  referred  to  Price  v. 
Hewitt,  8  Excb.  L46,  and  The  Liverpool  Atldphi  Loan  A.<.<o<biti<m  v.  Fairhurst, 
9  Exch.  422.] 

.1.  Brown,  contra.  It  must  be  conceded  that  the  case  of  Bartktt  v.  Wells  is  not 
distinguishable  from  the  present.  But  it  is  submitted  that  the  court  there  proceeded 
upon  a  mistaken  notion  of  the  ground  upon  which  the  courts  of  equity  proceed.  The 
ground  on  which  the  court  of  Queen's  Bench  decided  Bartlett  v.  Wells,  was  that  there 
the  action  was  by  the  facts  alleged  in  the  replication  turned  into  an  action  for  the 
fraud  :  whereas,  the  court  of  equity  proceeds  upon  the  principle  that  the  infant  ought 
not  to  be  allowed  to  set  up  his  own  fraud.  It  was  upon  this  ground  that  the  ere  [276] 
ditor,  in  Ex  parti  the  Unity  Bank,  In  re  King,  27  Law  .).,  Bankruptcy,  ;;:;,  was  allowed 
to  prove  against  the  estate  of  an  infant,  where  the  latter  had  obtained  credit  by  means 
of  a  fraudulent  representation  that  he  was  of  full  age.  "  Here  was  a  case,"  says  Lord 
Justice  Knight  Bruce,  "where  a  young  man,  who  from  his  appearance  might  be  taken 
to  be  more  than  twenty  one  years  of  age,  was  found  carrying  on  business.  lie  was 
desirous  of  borrowing  money  for  the  purposes  of  his  business,  and  with  that  object  in 
I  i.  "A  he  represented  himself  as  twenty  two  ycais  old:  he  expressly  and  solemnly 
declared  that  to  be  his  age.  [Tpon  the  faith  of  this  fraudulent  misrepresentation,  he 
procured  money  from  the  petitioners,  and  subsequently  he  had  become  a  bankrupt. 
The  only  question  for  us  i-,  whether  in  equity,  si  tting  aside  whether  he  was  or  was 
not  liable:  at  law,  —  whether  in  equity  he  had  rendered  himself  liable  in  respect  of  the 
debt  so  constructed  !   and  in  my  opinion  he  has  clearly  done  so." 

Kki.k,  ( '.  .1.     Bartlett  v.  Wells  is  precisely  in  point  i  and  the  only  proper  way  of 
bringing  it  in  question  is  by  taking  it  to  a  court  of  error. 

The  rest  of  t hi'  emit  concurring, 

Judgment   lor  the  defendant. 

[277]     W.vi-kins  r.  Ci.akk.     May  5th,  1862. 

'l'o  an  action  for  non  payment  of  i">k,  the  balance  due  upon  a  building  agreement,  the 
defendant  pleaded  a  set  oil'  of  a  judgment  tor  lot.  2  .  obtained  by  him  in  an  action 
against  the  plaintiff,     To  this  plea  the  plaintiff  replied  that,  before  the  recovery  of 
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the  said  judgment,  he  for  a  good  consideration  assigned  the  debt  of  451.  to  one  J.  S. ; 
that  the  defendant  before  the  recovery  of  the  judgment  had  notice  of  the  assign- 
ment ;  and  that  he  (the  plaintiff)  was  suing  as  trustee  for  J.  S.  : — Held,  that  the 
replication  was  bad,  as  disclosing  no  legal  answer  to  the  plea. 

The  declaration  stated  that,  by  a  certain  deed  made  and  entered  into  by  and 
between  the  plaintiff  and  the  defendant,  the  plaintiff  (amongst  other  things)  covenanted 
and  agreed  with  the  defendant  that  he  the  plaintiff  would,  at  his  own  costs  and  charges, 
erect,  build,  and  completely  finish,  with  good  and  proper  materials  of  every  description, 
in  a  workmanlike  and  substantial  manner,  fit  for  habitation  and  use  in  every  respect, 
upon  each  of  two  certain  plots  or  parcels  of  ground  in  the  said  agreement  mentioned, 
one  brick  messuage  or  dwelling-house  of  the  full  sized  fourth  rate  or  class  of  building, 
according  to  certain  stipulations  therein  mentioned  :  and  the  defendant  thereby,  for  the 
consideration  therein  mentioned,  did  thereby  covenant,  promise,  and  agree  to  and  with 
the  plaintiff  (amongst  other  things)  that  he  the  defendant  should  and  would  well  and 
truly  pay  to  the  plaintiff  the  sum  of  2001.,  at  the  times  and  in  manner  following,  viz. 
the  sum  of  401.,  part  of  such  sum  of  2001.,  when  and  so  soon  as  the  first-floor  joists  of 
each  of  the  said  messuages  should  have  been  laid  down  and  fixed,  the  sum  of  201., 
further  part  thereof,  when  and  so  soon  as  the  second  floor  joists  of  the  said  two 
messuages  should  have  been  laid  down  and  fixed,  the  sum  of  201.,  further  part  thereof, 
when  and  so  soon  as  the  ceiling-joists  of  the  said  two  messuages  should  have  been  laid 
down  and  fixed,  the  sum  of  401.,  further  part  thereof,  on  the  completion  of  the  carcases 
of  the  said  two  messuages,  the  sum  of  201.,  further  part  thereof,  on  the  completion  of 
the  plastering  and  laying  of  the  floors  of  the  said  two  messuages,  the  sum  of  201., 
further  part  thereof,  when  the  sashes  should  be  glazed  and  hung  and  doors  [278] 
completed  and  hung,  and  the  sum  of  401.,  residue  of  such  sum  of  2001.,  when  the  said 
two  messuages  should  have  been  completed  and  fit  for  occupation,  and  the  drains  and 
gutters  completed,  pavement  laid,  and  garden  walls  and  fences  completed  :  Averment, 
that  the  plaintiff'  did  before  the  commencement  of  this  suit  erect,  build,  and  completely 
finish,  with  good  and  proper  materials  of  every  description,  in  a  workman-like  and 
substantial  manner,  fit  for  habitation  and  use  in  every  respect,  such  two  messuages  or 
dwelling-houses  as  aforesaid,  and  that  the  same  were  fit  for  occupation,  and  the  drains 
and  gutters  completed,  pavement  laid,  and  garden  walls  and  fences  completed  before 
the  commencement  of  this  suit ;  and  that  all  conditions  precedent  and  all  necessary 
things  had  been  done  and  performed  and  had  happened,  and  all  necessary  times  had 
elapsed,  to  entitle  the  plaintiff  to  payment  of  the  said  sum  of  2001.,  and  to  maintain 
this  action  :  Breach  that,  although  the  defendant  did  pay  to  the  plaintiff  divers  sums 
of  money  for  and  on  account  of  certain  of  the  said  instalments  of  the  said  sum  of  2001., 
yet  he  did  not  nor  would  pay  to  the  plaintiff  the  whole  of  the  said  sum  of  2001.,  but 
made  default  therein,  and  451.,  part  thereof,  was  and  still  is  due  and  in  arrear  from 
the  defendant  to  the  plaintiff'. 

Second  plea,  except  as  to  the  said  sum  of  51.  parcel,  &c.  by  and  from  the  first  plea 
excepted,  that  the  plaintiff",  at  the  commencement  of  this  suit,  was  and  still  is  indebted 
to  the  defendant  in  an  amount  equal  to  the  plaintiffs  claim,  except  as  aforesaid,  for 
money  payable  by  the  plaintiff'  to  the  defendant  upon  and  by  virtue  of  a  certain  judg- 
ment which  the  defendant  on  the  21st  of  August,  1861,  in  the  court  of  Queen's  Bench 
recovered  against  the  plaintiff' in  a  certain  action,  and  whereby  he  by  the  judgment  of 
the  said  court  recovered  against  the  plaintiff  the  sum  of  401.  2s.  [279]  for  his  costs  of 
suit,  whereof  the  plaintiff  was  convicted,  and  of  which  said  judgment  the  defendant 
had  not  obtained  any  execution  or  satisfaction,  and  which  said  judgment  still  remained 
in  full  force  and  effect ;  and  for  money  found  to  be  due  from  the  plaintiff  to  the 
defendant  on  accounts  stated  between  them,  which  amount  the  defendant  was  willing 
to  set  off  against  the  plaintiff's  claim,  except  as  aforesaid. 

Replication  to  the  second  plea, — that,  before  the  recovery  of  the  said  judgment 
and  the  accruing  of  the  alleged  causes  of  set-oft'  in  the  second  plea  mentioned,  by  deed 
made  between  the  plaintiff'  and  one  F.  R.  Smith,  he  the  plaintiff",  for  a  good  and 
valuable  consideration,  did  grant,  assign,  transfer,  and  set  over  unto  the  said 
F.  R.  Smith  the  said  debt  or  sum  of  451.  due  and  owing  from  the  defendant  to 
the  plaintiff  in  the  said  declaration  mentioned,  and  all  powers  and  remedies  vested  in 
the  plaintiff  for  recovering  and  obtaining  payment  thereof,  to  have,  receive,  and  take 
the  said  debt  or  sum  of  451.  unto  the  said  F.  R.  Smith  upon  trust  to  receive  the  said 
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debt  or  sum  of  money,  ami  thereout  to  retain  or  reimburse  himself  all  costs,  charges, 
and  expenses  sustained  or  incurred  in  obtaining  or  compelling  payment  of  the  said 
debl  or  sum  of  money,  or  in  anywise  relating  thereto,  and  then  to  pay  and  satisfy 
unto  himself  the  said  F.  R.  Smith  all  such  sums  as  were  then  due  and  owing  from 
the  plaintiff  to  the  said  F.  K.  Smith,  including  the  preparation  and  completion  of  the 
said  deed,  with  interest  for  the  same  after  the  rate  of  51.  per  centum  per  annum  from 
the  date  thereof  until  full  payment,  and  to  pay  the  residue  of  the  same  debt  or  sum 
unto  the  plaintiff:  that  the  defendant,  before  the  recovery  of  the  said  judgment,  and 
the  accruing  of  the  said  alleged  causes  of  set-off,  had  notice  of  the  said  deed  and  of 
the  said  assignment  of  the  said  debl  or  sum  of  451.  by  the  plaintiff  to  the  [280]  said 
F.  It.  Smith  ;  that,  before  and  at  the  time  of  the  making  of  the  said  deed,  there  were 
due  and  owing  from  him  the  plaintiff  to  the  said  F.  R.  Smith  divers  sums  of  money 
amounting  in  the  whole  to  a  large  sum  of  money  exceeding  the  said  debt  or  sum  of 
451 ,  and  which  said  sums  of  money  had  since  continually  remained  and  still  were  due 
and  unpaid  from  him  the  plaintiff  to  the  said  F.  R.  Smith;  and  that  this  action  was 
brought  and  was  prosecuted  by  and  in  the  name  of  the  plaintiff  as  a  trustee  for,  and 
for  the  sole  use  and  benefit  of,  the  said  F.  R.  Smith,  and  to  recover  the  said  debt  or 
sum  of  451.,  for  the  sole  benefit  of  the  said  F.  R.  Smith,  who  was  alone  beneficially 
interested  and  entitled  thereto,  and  not  in  any  manner  for  the  use  or  benefit  of  him 
the  plaintiff. 

To  this  replication  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  assignment  of  the  said  debt  to  Smith  did  not  deprive  the 
defendant  of  his  right  to  set  off  a  debt  due  from  the  plaintiff  upon  the  record. 
Joinder. 

H.  Lloyd  (with  whom  was  Lush,  Q.  C),  in  support  of  the  demurrer.  A  court  of 
law  dues  not  take  notice  of  such  equitable  rights  as  that  set  up  by  this  replication. 
In  Wake  v.  Tmkler,  16  Fast,  36,  it  was  held  that  a  defendant  cannot  plead  by  way  of 
set-oft'  a  bond-debt  of  the  plaintiff,  assigned  to  defendant  by  another,  to  whom  and 
for  wdiose  use  it  was  originally  given.  It  was  there  contended,  in  support  of  the 
plea,  that  it  did  not  follow  that  because  the  assignee  could  not  sue  for  it  at  law,  he 
could  not  set  it  off.  But  Bayley,  J.,  said  :  "We  have  nothing  to  do  in  this  place  with 
any  other  than  legal  rights."  [Byles,  J.  If  the  defendant  had  been  assignee  of  the 
judgment,  anil  the  [ilea  had  been  pleaded  as  an  equitable  plea,  it  might  have  done 
possibly.]  Possibly  it  might.  In  [281]  Tucker  v.  Tucker,  4  I!.  &  Ad.  715,  S.  gave  a 
bond  conditioned  for  the  payment  of  money.  The  obligee  made  C.  his  executrix  and 
residuary  legatee,  and  died.  C.  proved  the  will,  assented  to  the  bequest,  and  died, 
not  having  fully  administered,  leaving  \\  executrix  of  the  executrix  C,  in  trust  for 
her  (E.'s)  own  benefit.  A  sum  due  on  the  bund  in  the  first  testator's  time  remained 
unpaid.  C,  during  her  life  time,  in  consideration  of  a  marriage  about  iii  take  place 
between  her  and  the  father  of  S.,  gave  a  bond  to  a  trustee,  conditioned  for  payment 
of  a  sum  of  money  to  the  use  of  S.  if  C.  should  many  and  survive  her  intended 
husband.  She  did  many  and  survive  him,  and  the  money  not  having  been  paid  in 
her  lifetime,  the  trustee's  executor  sued  F.,  the  executrix  of  C,  upon  that  bond. 
And  it,  was  held  that,  in  this  action,  I  he  claim  of  C.  upon  S.'s  bond  could  not  be  set 
off.  Two  MS.  cases,  Boikmdey  \.  Brook,  cited  1  T.  R.  621,  and  Rvdge  \.  Birch,  cited 
1  T.  K.  622,  were  relied  mi  in  support  of  the  sit  oil'.  But  Littledale,  J.,  said:  "I 
think  Bottomley  v.  Brook  was  nut  properly  decided,  and  that,  under  tie-  statutes  of 
set  off,  the  court  can  only  notice  an  interest  at  law."  [Keating,  .1.,  referred  to  Jsberg 
x.  Bowden,  8  Exch.  852.  There,  to  an  action  for  freight  due  upon  a  chartei  party,  the 
defendant  pleaded,  that  the  plaintiff  entered  into  the  charterparty  as  the  master  of 

the  vessel,  and  for  and  On  behalf  and  as  agent  for  the  owner  ;    I  hat   I  he  plaint  ill'  never 

had  any  beneficial  interest  in  the  charterparty,  nor  had  he  any  lien  whatever  on  the 

freight;   and    that    he    brought    bhe    action    sold)'  as   agent    and   trustee   for  1 1 wucr. 

The  plea  then  proceeded  to  state  thai  the  owner  was  indebted  in  a  certain  sum  to  the 

defendant,  which  he  thereby  offered  to  set    off  against   the  plaint  ill's  demand.      And  il 

was  held  thai  such  debt  was  not  "a  mutual  debl  between  tlie  plaintiff  and  thi  [282] 
iii  h  mlii iii,"  within  the  true  meaning  of  the    batutes  of  set  off,  2  G.  2,  o.  22,  s.  l  •''>,  and 

8  G.  '-',  c.  24,  and  therefore  that   the  plea  was  bad  :   and  thai   the   ll  itutx      ol     61  off  are 

confined  to  legal  debts  between  the  parties,  then'  sole  object  being  to  prevent  cro 

actions  between  the  same  parties.] 

Collier,  Q,  0.  (with  whom  was  llaneei,  contra.     The  assignment  ol  the  debt, — 
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which  is  perfectly  lawful,  though  the  assignee  cannot  sue  for  it  in  his  own  name, — 
deprives  the  defendant  of  his  right  to  set  off  the  judgment  against  the  plaintiff  on  the 
record  :  and  the  replication,  which  alleges  that  the  plaintiff'  is  suing  as  trustee  for 
Smith,  and  that  the  defendant  had  notice  of  the  assignment  before  the  judgment  was 
obtained,  is  a  perfectly  good  replication.  [Byles,  J.  At  law,  nothing  passes  by  the 
assignment  of  a  chose  in  action.]  One  may  sue  as  trustee  for  another ;  and  such  a 
right  would  not  pass  to  his  assignees,  in  the  event  of  bankruptcy  :  Houghton  v.  Kanig, 
18  C.  B.  235.  [Byles,  J.  The  bankrupt-law  deals  with  beneficial  interests  only.] 
The  question  is,  whether  a  set-off  against  the  nominal  plaintiff  can  be  pleaded  against 
the  real  plaintiff.  At  the  time  this  action  was  commenced,  the  debt  sued  for  was  the 
property  of  Smith.  [Erie,  C.  J.  Isberg  v.  Boicden,  8  Exch.  852,  is  expressly  against 
you.]     That  case  scarcely  raises  the  question  presented  here. 

Erle,  C.  .1.  I  am  of  opinion  that  the  cases  cited  by  Mr.  Lloyd,  of  Wake,  v. 
Tinkler,  16  East,  36,  and  Tucker  v.  Tucker,  4  B.  &  Ad.  745,  coupled  with  the  case  to 
which  my  Brother  Keating  referred  of  Isberg  v.  Botvden,  shew  that  this  is  a  bad 
replication.  The  plaintiff  sues  for  a  debt ;  the  defendant  pleads  a  set>off  in  respect  of 
a  judgment  obtained  by  him  against  the  plaintiff:  and  the  plaintiff  replies  that,  before 
the  [283]  judgment  was  recovered,  he  had  assigned  to  one  Smith  the  debt  due  to 
him  from  the  defendant,  and  that  the  defendant  had  notice  thereof.  The  cases 
adverted  to  distinctly  negative  this  transposition  of  the  legal  rights  of  parties  so  as  to 
defeat  a  set-off  by  reason  of  some  equitable  right  in  a  third  party.  The  replication  is 
clearly  bad. 

Willes,  J.     I  am  of  the  same  opinion. 

Byles,  J.  I  think  it  is  quite  shocking  that  the  point  should  be  raised  again  after 
the  statute  and  the  cases  which  have  been  decided  upon  it. 

Keating,  J.,  concurred. 

Judgment  for  the  defendant. 

William  Fark and,  Appellant  (a) ;  Geukge  Cooper,  L'c.<]«<it<lcut.     April  25th,  1862. 

Steam-vessels  plying  between  the  river  Itchen,  at  Southampton,  and  the  Isle  of  Wight, 
are  bound,  under  the  Southampton  Pier  Act,  1  &  2  W.  4,  c.  i.,  s.  56,  to  call  at  the 
Royal  Pier  at  Southampton  when  requested  by  five  passengers  to  do  so. 

This  was  a  case  stated  by  justices  under  the  19  &  20  Vict.  c.  43,  to  take  the  opinion 
of  the  court  as  to  whether  or  not  steam-vessels  going  from  a  landing-place  in  the  river 
Itchen,  at  Southampton,  to  Cowes,  in  the  Isle  of  Wight,  were,  under  the  provisions  of 
the  Southampton  Pier  Act  (50  G.  3,  c.  clxviii.),  s.  56,  bound  to  call  at  the  Town  Pier 
for  the  embarkation  of  passengers. 

[284]  By  the  43  G.  3,  e.  xxi.,  intituled  "  An  act  for  abolishing  certain  dues  called 
petty  customs,  anchorage,  and  groundage,  and  for  improving  the  port  of  the  town  of 
Southampton,  for  making  a  convenient  dock  for  the  security  of  ships,  for  extending 
the  quays  and  wharfs,  and  making  docks  and  piers  in  the  harbour  there,  and  for 
erecting  warehouses  for  the  safe  custody  of  goods  and  merchandize,  and  for  imposing 
certain  duties  for  the  above  purposes," — reciting  that  the  port  of  the  town  of 
Southampton  was  of  great  antiquity,  and  was  capable  of  being  rendered  more  com- 
modious than  at  present  for  carrying  on  trade,  both  foreign  and  coastwise,  by  the 
construction  of  a  basin  and  wet  docks  and  piers,  and  by  the  improvement  of  the  then 
present  quays  and  wharfs  for  the  reception  of  and  harbouring  ships  and  vessels,  and 
by  erecting  warehouses  for  the  safe  custody  of  goods  and  merchandize,  whereby  the 
said  port  and  town  of  Southampton  would  be  greatly  benefited,  and  the  navigation 
and  commerce  of  the  kingdom  increased  ;  and  reciting  that  the  mayor,  bailiffs,  and 
burgesses  of  the  town  and  county  of  the  town  of  Southampton  had  by  virtue  of  several 
charters  granted  to  them  by  His  Majesty's  progenitors,  kings  and  queens  of  England, 
received  and  been  entitled  or  claimed  to  be  entitled  to  receive  duties  called  petty 
customs  upon  the  exportation  and  importation  of  all  goods  and  merchandize  out  of 

(a)  The  appellant  was  clerk  to  the  commissioners  for  putting  into  execution  an  act 
of  William  the  Fourth,  intituled  "An  act  for  erecting  and  maintaining  a  pier  and 
other  works  for  the  more  conveniently  landing  and  embarking  passengers  in  the  port 
of  the  town  of  Southampton,"  1  A-  2  W.  4,  c.  i. 
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and  into  the  said  port  of  Southampton,  from  the  owner,  exporter,  or  importer  of  such 
goods  and  merchandize,  and  also  certain  other  duties  called  anchorage  and  groundage, 
payable  by  all  vessels  coming  within  and  not  belonging  to  the  said  port,  together  with 
wharfage  and  craneage,  from  the  owners  and  masters  of  all  such  vessels,  which  said 
rights,  privileges,  immunities,  exemptions,  and  advantages,  the  said  mayor,  bailiffs, 
and  burgesses  were  willing  to  relinquish  and  give  up  upon  a  compensation  [285]  being 
made  for  the  loss  and  diminution  that  would  accrue  to  the  said  mayor,  bailiffs,  and 
burgesses  by  abolishing  the  same  :  But,  forasmuch  as  a  very  considerable  expense 
would  be  incurred  by  the  making  the  said  basin  and  docks  and  piers,  and  erecting  the 
said  warehouses,  and  preserving  and  maintaining  the  same  when  made,  as  well  as  the 
present  quays  ;  and  it  was  reasonable  that  the  sums  necessary  to  defray  the  same 
should  be  paid  by  persons  trading  from  and  to  the  said  port  of  the  said  town  of 
Southampton  ;  and  as  the  danger  ships  are  now  exposed  to  for  want  of  such  advan- 
tages would  be  thereby  in  a  great  measure  removed, — it  was  enacted  that  the  mayor, 
recorder,  and  common  councilmen  of  the  said  town  and  county  of  Southampton  and 
their  successors  in  respect  of  such  their  offices  together  with  certain  persons  named 
and  their  successors,  to  be  elected,  nominated,  and  appointed  in  manner  thereinafter 
mentioned,  should  be  and  they  were  thereby  appointed  commissioners  for  putting  the 
act  into  execution,  and  should  have  and  they  had  by  that  act  full  power  and  authority 
to  make  a  wet  dock  or  basin  with  wharfs  and  sluices,  and  to  erect  a  pier  or  piers, 
dock  or  docks,  warehouse  or  warehouses,  of  such  materials  and  in  such  manner  as  they 
should  see  fit,  and  to  extend,  alter,  and  repair  the  then  present  quays  and  wharfs, 
and  elect  warehouses  and  other  works  necessary  for  the  improvement  of  the  said 
harbour  and  port  (and  then  and  from  thenceforth  such  of  the  quays  and  wharfs  then 
made  or  built  or  repaired  by  the  said  commissioners  should  be  deemed  and  taken  to 
be  legal  quays  and  wharfs  accordingly),  and  also  for  the  safe  custody  of  goods  and 
merchandize,  and  for  the  more  convenient  use  of  the  same  within  the  said  port  of  the 
town  and  county  of  the  town  of  Southampton,  and  should  for  that  purpose  have  power 
and  authority  to  purchase  lands,  tenements,  and  hereditaments  for  the  [286]  use  of 
the  said  piers,  docks,  basins,  and  wharfs,  without  incurring  any  of  the  penalties  or 
forfeitures  of  the  statute  of  Mortmain,  and  at  any  time  or  times  to  sell,  dispose  of, 
and  convey  any  such  lands,  tenements,  or  hereditaments  which  should  not  be  wanted 
for  the  purposes  of  the  act  to  any  person  or  persons  whomsoever ;  and  the  said  com- 
missioners should  have  power  and  authority  to  place  booms  for  marking  the  channel 
in  the  Southampton  Water,  from  Calshot  Castle  up  to  the  town  of  Southampton,  and 
also  up  to  Redbridge  and  Kling  in  the  Southampton  River,  and  up  to  Northam  in  the 
river  Itchen  ;  and  that  all  acts,  matters,  and  things  thereby  authorized  or  directed  to 
be  done  by  the  said  commissioners  might  be  done  or  executed  by  any  five  or  more  of 
them,  and  should  be  as  valid  and  effectual  as  if  done  and  executed  by  all  the  said 
commissioners,  unless  otherwise  thereinafter  particularly  directed. 

The  5th  section  enacted  that  the  commissioners  should  make  bye  laws.  This  was 
repealed  by  the  50  G.  .'5,  c.  clxviii.,  s.  11. 

The  Gth  section  enacted  that  no  bye-law  to  be  made  under  the  authority  of  the  act 
should  in  any  way  extend  or  be  construed  to  extend  to  any  ship  or  vessel  so  as  to 
subject  the  owner  or  the  master  or  other  person  having  (he  command  or  charge  thereof 
to  any  control  or  expense  (except  so  far  as  should  be  necessary  for  the  recovery  of  the 
doomage  duties  thereby  granted)  either  at  Chappel,  Northam,  Redbridge,  Kling,  or  in 
the  I  Iambic  Water. 

The  9th  section  enacted  that  the  messuages,  lands,  tenements,  and  hereditaments 
to  be  purchased  by  virtue  of  the  act,  and  all  buildings,  erections,  and  other  matters 
and  things  thereon  and  thereunto  belonging,  and  also  all  basins  or  docks,  cuts,  quays, 
wharfs,  works,  warehouses,  buildings,  and  requisite  [287]  roads,  ways,  sluices,  drains, 
matters,  and  things  which  should  be  made,  built,  provided,  or  established  by  virtue 

or  in  pursuance  01  the  net,  should  be  and  the  same  were  thereby  vested  in  the  said 
commissioners;  and  they  and  their  successors  were  thereby  authorized  and  impowcrcd 
to  bring  any  action  or  actions  and  to  prefer  bills  of  indictment  against  any  person  or 
persons  who  should   cut,  damage,  or  injure,  or  caU86   to   be  Cut,  damaged,  or   injured, 

any  of  the  works  to  be  made,  erected,  established,  amended,  or  repaired  by  virtue  of 

that  act,  or  who  should  injure  or  destroy  the  same  whilst  doing,  or  impede  the  doing 
thereof,   or  should    steal,   purloin,   Or   Wrongfully   take   away   stone,   lead,   iron,   wood, 

bricks,  or  other  materials  and  machines,  engines,  or  utensils  provided  or  bo  be  pro 
C.  P.  xx.— 37 
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vided  from  time  to  time,  or  used  or  intended  to  be  used  therein,  or  for  any  other 
purposes  of  the  act,  or  who  should  wilfully  do  or  suffer  or  consent  to  anything  whereby 
damage  might  accrue  to  the  messuages,  erections,  and  buildings  to  be  purchased, 
or  the  works  or  machines  to  be  made  or  erected,  by  virtue  of  the  act;  and  all  the 
damages  which  should  be  so  recovered  by  the  said  commissioners  by  any  suit,  pro- 
cess, or  action,  after  deducting  the  costs  of  suit,  should  be  applied  as  thereinafter 
directed. 

By  section  1 3,  the  petty  customs  were  to  cease,  and  new  rates,  &c.  to  be  raised  : 
but  this  was  repealed  by  s   13  of  the  50  G.  3,  c.  clxviii.,  and  new  rates  granted. 

By  s.  15,  it  was  enacted  that  nothing  therein  contained  should  extend  or  be  con- 
strued to  extend  to  charge  with  the  said  rates,  dues,  or  duties,  or  any  of  them  (except 
the  boomage  duties),  any  ship  or  vessel  on  account  of  her  coming  to  or  anchoring  at 
Chappel,  Northam,  Eedbridge,  Eling,  or  Woodmill,  except  as  to  so  much  of  the  cargo 
of  such  ship  or  vessel  as  should  be  landed  or  shipped  at  or  from  the  said  pier,  dock,  or 
[288]  basin,  or  any  legal  quays  at  the  said  town  of  Southampton. 

By  section  16,  no  boomage  duty  was  payable  until  booms  were  laid  down. 

Section  1 9  provided  for  the  application  of  the  moneys  arising  by  the  duties. 

By  section  21,  tonnage  was  to  be  paid  according  to  the  certificate  of  registry. 

By  section  23,  the  rates  were  to  be  paid  before  vessels  were  entered  at  the  custom- 
house. 

By  s.  35,  it  was  enacted  that  all  vessels,  hoys,  boats,  barges,  lighters,  or  other 
craft  coming  within  Calshot  Castle,  and  navigating  in  the  water  called  Southampton 
Water,  and  the  rivers  thereto  belonging,  as  far  as  the  tide  flows  therein,  should,  as  to 
the  payment  of  boomage  dues,  be  deemed  to  be  within  the  harbour  of  the  said  town 
of  Southampton,  in  such  and  the  same  manner  as  if  they  had  come  to  and  used  the 
pier,  dock,  or  basin,  and  should  be  subject  and  were  thereby  declared  to  be  liable  to 
the  same  boomage,  and  the  rules,  bye-laws,  regulations,  and  payments  on  account 
thereof,  as  all  other  ships  and  vessels  coming  into  the  said  pier,  dock,  or  basin. 

By  section  37,  provision  was  made  for  the  appointment  of  a  harbour-master  and 
dock-master. 

By  section  52,  it  was  enacted  that  nothing  in  the  act  contained  should  extend  or 
be  construed  to  extend  to  affect,  prejudice,  alter,  abridge,  or  take  away  any  rights, 
estates,  powers,  immunities,  and  advantages  or  privileges  whatsoever  belonging  or 
appertaining  to  the  mayor  and  corporation  of  the  said  town  and  county,  or  to  any 
other  person  or  persons  whomsoever  (except  such  as  were  thereby  expressly  taken 
away  or  altered) ;  but  that  all  such  rights,  estates,  powers,  and  privileges  should 
continue  in  full  force  and  effect,  and  might  be  exercised  and  enjoyed  in  as  full  and 
ample  a  manner  [289]  to  all  intents  and  purposes  as  if  the  act  had  not  been  made, 
anything  therein  contained  to  the  contrary  notwithstanding. 

Section  53  provided  for  the  recovery  and  application  of  penalties. 

The  following  is  an  extract  from  the  schedule  to  the  act,  of  the  rates,  dues,  and 
duties  to  be  paid  : — 

"  A  tonnage  duty  on  all  British  ships  loading  or  unloading  at  the  quays  or  in  the 
road,  2d.  per  ton  each  voyage  :  Foreign  ships  double. 

"Colliers,  coasters,  and  short  traders  allowed  to  compound  at  Is.  per  ton  per 
annum. 

"  Boomage  duty,  in  lieu  of  harbour  dues  and  of  anchorage  and  groundage,  to  be 
paid   by  all  ships  coming  within   Calshot  Castle,   and   not   belonging   to   the   port, 
videlicet : — 

£    s.     d. 
"  Under  50  tons         .  .  .  .  .  .016 

Above  50  and  under  100     .  .  .  .  .026 

Above  100  .  .  .  .  .  .  .050 

Foreign  ships,  double." 

By  an  act  of  parliament  made  and  passed  in  the  50th  year  of  the  reign  of  King 
George  the  3rd,  intituled  "An  act  for  altering  and  amending  an  act  made  in  the 
43rd  year  of  His  then  present  Majesty's  reign  for  improving  the  port  of  the  town  of 
Southampton"  (50  G.  3,  c.  clxviii.), — reciting  that  an  act  was  passed  in  the  43rd  year 
of  the  reign  of  His  then  present  Majesty,  intituled,  &c,  and  that  great  progress  had 
been  made  in  the  execution  of  the  works  authorized  by  the  said  act,  and  the  improve- 
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ments  of  the  said  port  and  harbour  of  Southampton  were  in  a  state  of  great  forward- 
ness ;  and  the  powers  and  provisions  of  the  said  art  had  been  found  defective  and 
insufficient  for  the  purposes  thereby  intended  ;  and  that  it  was  therefore  expedient 
that  the  same  should  be  altered,  amended,  and  enlarged,  and  that  the  rates  and 
duties  [290]  thereby  granted  and  imposed  should  be  better  regulated,  and  in  some 
instances  increased  ;  and  that  doubts  and  disputes  had  arisen  upon  the  intent  and 
meaning  of  the  said  act  respecting  the  choice  and  appointment  of  persons  in  the  room 
of  the  commissioners  specifically  named  therein,  which  required  to  be  removed  and 
explained  ;  and  that  it  had  been  found  necessary  that  the  powers  of  the  said  act 
authorizing  such  choice  and  appointment  should  be  altered  and  amended  ;  but  that, 
inasmuch  as  the  said  several  objects  could  not  be  obtained  or  carried  into  effect  with- 
out the  aid  and  authority  of  parliament, — it  was  enacted  that  the  said  recited  act  and 
all  and  every  the  clauses,  powers,  penalties,  forfeitures,  rates,  remedies,  payments, 
provisions,  articles,  matters,  and  things  whatsoever  therein  contained  (save  and  except 
such  parts  as  were  thereby  varied,  altered,  or  repealed),  should  be  as  good,  valid,  and 
effectual  for  carrying  that  act  into  execution  as  if  the  same  had  been  repeated  in  the 
body  of  this  present  act. 

By  ss.  3  and  4,  the  former  appointment  of  commissioners  was  repealed,  and  new 
commissioners  appointed. 

The  12th  section  enacted  that  it  should  and  might  be  lawful  to  and  for  the  said 
commissioners,  or  any  nine  or  more  of  them,  at  any  of  their  meetings,  to  make  such 
bye-laws,  orders,  and  regulations  for  the  ordering,  securing,  and  safely  and  conveniently 
stationing  or  placing  of  the  ships,  vessels,  and  small  craft  coming  into  and  laying  in 
the  said  harbour  and  port,  dock  or  docks,  basin  or  basins,  or  alongside  or  at  any 
quay  or  quays,  and  for  loading,  unloading,  mooring,  or  unmooring  thereof,  and  for 
the  safety  and  preservation  of  the  goods  and  merchandize  landing  or  shipping 
there,  and  of  the  works  to  be  made  or  done  in  pursuance  of  or  by  virtue  of  that 
act  or  of  the  recited  act,  and  for  the  appointment,  regulation,  direction,  and 
[291]  good  conducting  of  ships,  vessels,  and  small  craft  into  or  out  of,  or  whilst  within, 
the  said  harbour  or  port,  dock  or  docks,  basin  or  basins,  or  at  the  quay  or  quays, 
and  for  regulating  the  placing  or  stowing  of  ballast  on  the  said  quay  or  quays,  or  in 
the  said  harbour  or  port,  and  the  use  of  fires,  and  the  meeting  of  combustible  matters 
on  board  of  any  such  ship  or  vessel  or  craft,  and  for  regulating,  or  licensing,  and 
registering  all  vessels,  boats,  wherries,  lighters,  and  other  small  craft,  waggons,  carts, 
drays,  and  other  carriages  kept  and  used  for  hire  at  the  said  port  of  the  town  of 
Southampton,  or  on  the  said  quays  or  wharves,  or  usually  plying  or  coming  thereto, 
and  also  all  boatmen,  waggoners,  drivers,  barrowmen,  porters,  and  other  persons 
employed  thereon  by  or  under  the  license  or  authority  of  the  said  commissioners, 
ami  also  to  dismiss  and  discharge  such  boatmen,  barrowmen,  porters,  or  persons  for 
misconduct  or  misbehaviour,  and  also  to  fix,  regulate, and  ascertain  the  rates  and  fares 
to  lie  taken  by  such  boatmen,  barrowmen,  porters,  or  other  persons  plying  on  or  to 
or  from  the  said  piers,  wharves,  and  quays,  and  also  for  removing  and  preventing 
nuisances  within  the  limits  of  the  said  harbour  or  port,  as  should  from  time  to  time 
appear  necessary  and  proper,  and  to  alter,  vary,  or  repeal  the  same  as  occasion  should 
require,  so  as  such  bye-laws,  rules,  orders,  and  regulations  bo  not  repugnant  to  the 
laws  of  England  or  the  provisions  of  the  recited  act  or  that  act;  and  to  impose 
reasonable  fines  and  penalties  for  the  breach  and  non-observance  of  such  bye-laws, 
rules,  orders,  and  regulations,  and  on  any  person  or  persons  plying  without  license, 
SO  as  no  one  penalty  should  exceed  the  sum  of  101.  ;  which  fines  and  penalties  should 
be  recovered  and  levied  as  any  fines,  penalties,  and  forfeitures  by  the  said  act  inflictod 
or  imposed  were  thereby  directed  to  be  recovered  and  [292]  levied  ;  and  that  all  such 
bye-laws,  rules,  orders,  and  regulations,  rates,  and  fares,  and  the  lines  and  penalties 
for  the  breach  and  non-performance  thereof,  should  from  lime  to  time,  as  often  as 
they  should  lie  made,  altered,  or  varied,  be  pu1  up  either  in  print  or  in  writing  in 

a  clear  legible  hand  in  the  eiiMom  house  of  the  said  port,  and  in  such  other  place 
and   places  as  the  said   commissioners   might    appoint,  and  at   all  times  remain  and  be 

in  the  said  places,  and,  upon  application,  a  copy  thereof  should  be  delivered  to  any 

person    requiring   the   same,  on    payment    to    the    hail ■  master   of    Is.  for   the  same: 

Provided  always  that  such  bye  laws,  rules,  orders,  and  regulations  should  be  subject  to 

appeal,  in  like  manner  as  appeals  were  authorized  and  given  in  and  by  the  recited  act. 

By   s.   13,  the   rates   imposed    by   the   recited   act    were   repealed  ;  and   by   s.    11,  it 
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was  enacted  that,  from  and  after,  &c.,  there  should  be  paid  unto  the  said  commis- 
sioners, as  well  by  the  persons  being  respectively  of  the  said  corporation  of  the  town 
and  county  of  Southampton,  and  the  owners  and  masters  having  the  command  of 
ships,  vessels,  or  small  craft  belonging  to  the  said  port  of  Southampton,  as  by  all  and 
every  other  persons  or  person  whomsoever,  for  all  goods,  wares,  merchandize,  and 
commodities  whatsoever  exported  from  or  imported  into  the  said  port  of  Southampton, 
and  which  should  be  landed  in  or  shipped  from  the  dock  or  docks,  wharf  or  wharves, 
basin  or  basing  to  be  constructed  under  the  recited  act  or  that  act,  or  at  any  other 
legal  quays  in  the  said  town  of  Southampton,  and  for  warehousing  the  same,  and 
for  all  ships  and  vessels  coming  into  the  pier  or  piers,  dock  or  docks,  basin  or  basins, 
to  be  constructed  as  aforesaid,  or  the  road  for  ships  there,  the  several  rates  and 
duties  mentioned,  specified,  enumerated,  and  imposed  in  and  by  the  table  thereunto 
annexed. 

[293]  By  s.  15,  the  commissioners  were  to  settle  rates  on  commodities  not 
enumerated  in  the  table. 

By  s.  28,  the  quays  were  vested  in  the  commissioners. 

The  31st  section  enacted  that  so  much  of  the  recited  act  as  related  to  theimpowering 
the  commissioners  to  compel  the  sale  to  them  of  any  lands,  tenements,  or  heredita- 
ments which  the  commissioners  should  think  necessary  to  purchase  for  the  purposes 
of  that  act  or  the  recited  act,  and  so  much  thereof  as  authorized  the  recompence  and 
satisfaction  to  be  made  to  the  owners  or  proprietors,  tenants  or  occupiers,  or  other 
person  or  persons  interested  in  such  lands,  tenements,  or  hereditaments,  for  the  taking 
the  same,  to  be  ascertained  by  a  jury  in  cases  of  neglect  or  refusal  to  treat,  or  non- 
agreement  thereon,  or  absence  from  treating,  should  not  extend  or  be  construed  to 
extend  to  any  other  lands,  tenements,  or  hereditaments,  than  the  lands,  tenements, 
or  hereditamets,  situate  and  lying  westward  of  the  Watergate  Quay,  along  the  shore, 
unto  the  place  where  an  antient  turret  in  the  town  wall  formerly  stood,  late  belonging 
to  James  Parker,  blacksmith,  at  the  end  of  Bugle  Street,  parallel  with  the  new  Break- 
water, and  not  further  inwards  from  the  same  line  of  shore  than  fifty  yards. 

The  40th  section  enacted  that  nothing  in  that  act  contained  should  extend  or  be 
construed  to  extend  to  aft'ect,  prejudice,  alter,  abridge,  or  take  away  any  rights,  estates, 
powers,  immunities,  and  advantages  or  privileges  whatsoever  belonging  or  appertaining 
to  the  mayor  and  corporation  of  the  said  town  and  county,  or  to  any  other  person 
or  persons  whomsoever  (except  such  as  were  thereby  expressly  taken  away  or  altered), 
but  that  all  such  rights,  estates,  powers,  and  privileges  should  continue  in  force  and 
effect,  and  might  be  exercised  and  enjoyed  in  as  full  and  ample  a  manner,  to  all  intents 
and  purposes,  as  if  that  act  had  not  been  made,  [294]  anything  therein  contained  to 
the  contrary  notwithstanding. 

Extract  from  the  table  of  the  rates,  dues,  and  duties  referred  to  by  the  act : — 

"A  tonnage  duty  on  all  British  ships  loading  or  unloading  at  the  quays  or  in  the 
road,  2d.  per  ton  each  voyage  :  Foreign  ships,  double. 

"  Colliers,  coasters,  and  short  traders,  allowed  to  compound  at  Is.  per  ton  per 
annum. 

"  Boomage  duty,  in  lieu  of  harbour  dues  and  of  anchorage  and  groundage,  to  be  paid 
by  all  ships  coming  within  Calshot  Castle,  and  not  belonging  to  the  port,  videlicet : — 

"  Under  50  tons  ..... 

Above  50,  and  under  100      . 
Above  100    . 
Foreign  ships,  double." 

By  an  act  of  parliament  made  and  passed  in  the  2  W.  4  (sess.  1831),  intituled  "  An 
act  for  erecting  and  maintaining  a  pier  and  other  works  for  the  more  conveniently 
landing  and  embarking  passengers  in  the  port  of  the  town  of  Southampton," — reciting 
the  43  G.  3,  c.  xxi.,  and  50  G.  3,  c.  clxviii. ;  and  that  the  quay  of  the  said  port  of 
Southampton  had  been  much  enlarged,  and  the  avenues  thereto  much  widened,  and 
the  port  generally  improved,  but  that  the  said  port  of  Southampton  being  a  place  of 
great  public  resort  for  persons  passing  and  re-passing  to  and  from  the  Isle  of  Wight, 
the  islands  of  Guernsey  and  Jersey,  and  to  and  from  France,  particularly  by  steam- 
boats or   vessels,  it  would  tend  much  to  the  convenience  and  safety  of  passengers 
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embarking  and  landing  at  the  said  port,  and  to  the  accommodation  of  trading  vessels, 
if  a  separate  and  more  convenient  landing-place  were  made  for  passengers  and  their 
luggage,  t"  prevent  any  necessity  for  passengers  being  conveyed  by  boats  to  and 
from  [295]  such  .steam-boats  or  vessels  from  and  to  the  shore,  and  being  detained  on 
board  the  vessels  as  they  then  were  by  reason  of  the  obstruction  of  the  mud,  and 
otherwise  would  lie  of  great  public  utility,  it  was  enacted  that  the  persons  who  by 
virtue  of  the  first  recited  act,  as  amended  by  the  secondly  thereinbefore  in  part  recited 
act,  should  for  the  time  being  be  commissioners  for  putting  the  said  two  thereinbefore 
recited  acts  into  execution,  and  their  successors  should  be,  and  the  same  persons  and 
their  successors  were  thereby,  appointed  commissioners  for  the  purpose  of  putting  that 
act  into  execution. 

The  14th  section  enacted  that,  as  soon  as  conveniently  might  be  after  the  passing 
of  that  act,  it  should  be  lawful  for  the  said  commissioners,  and  they  were  thereby 
authorized  and  required,  to  erect  and  build,  or  cause  to  be  erected  and  built,  a  new 
pier  or  landing-place  at  the  present  breakwater  of  the  said  town  of  Southampton,  so 
that  vessels  might  be  able  to  Moat  alongside  such  pier  at  low-water,  such  pier  to  com- 
municate with  the  west  end  of  the  then  Watergate  Quay  at  or  near  the  bottom  of 
Bugle  .Street,  in  the  said  town  and  count)'  of  Southampton,  and  to  be  built  of  stone, 
iron,  wood,  or  such  other  materials  as  the  commissioners  should  think  best,  and  to 
excavate  the  soil  or  mud  at  any  parts  near  thereto,  and  to  make  proper  approaches 
thereto,  and  also  to  erect  thereon  and  put  up  cranes,  crane-houses,  steps,  toll-gates, 
toll-houses,  railings,  and  such  other  erections  and  conveniences  as  the  commissioners 
should  think  proper,  for  the  facilitating  the  landing  or  shipping  of  horses,  carriages, 
luggage,  and  other  goods,  and  for  taking  the  tolls  thereinafter  allowed  to  be  taken, 
and  to  remove  and  alter  all  such  cranes,  eraue-houses,  steps,  railings,  and  other 
conveniences  as  to  the  commissioners  should  seem  most  beneficial,  and  to  alter  the 
situation  of  the  said  toll-[296]  gates  and  toll-houses  as  to  the  commissioners  should 
seem  expedient,  and  to  keep  in  repair,  replace,  or  remove  the  said  pier,  cranes,  crane- 
houses,  steps,  toll-gates,  toll-houses,  railings,  and  other  erections  and  conveniences,  as 
to  the  commissioners  should  seem  requisite,  ami  to  sell  and  dispose  of  any  toll-house 
or  toll  houses,  gate  or  gates,  cranes,  crane  houses,  railings,  and  conveniences  to  be 
erected  by  virtue  of  that  act,  when  they  should  be  by  the  commissioners  considered 
unnecessary  for  the  purposes  of  that  act,  the  moneys  to  be  produced  by  any  such  sale 
to  be  applied  as  is  therein  directed  respecting  the  moneys  to  be  raised  by  virtue  of 
that  act :  Provided  always  that  no  erection  (excepting  cranes  and  other  engines,  and 
a  building  for  the  shelter  of  passengers  and  their  luggage),  exceeding  in  height  twelve 
feet  from  the  level  of  high-water  mark  should  be  made,  authorised,  or  permitted  upon 
the  said  pier,  or  any  part  thereof,  beyond  the  entrance  gate  or  gates  from  the  street  ; 
Provided  also  that  the  northern  part  or  side  of  the  said  pier  above  or  beyond  twenty 
feet  of  the  low-water  mark  should  not  at  any  time  be  made  or  become  a  common 
mooring  place  or  harbourage  for  vessels  frequenting  the  said  pier,  nor  for  the  deposit 
of  soil  or  ballast. 

The  24th  section  enacted  that  the  several  tolls  or  dues  mentioned  and  enumerated 
in  the  schedule  to  that  act,  or  such  tolls  or  dues  not  exceeding  the  said  several  tolls 
or  dues  as  the  commissioners  or  an\'  nine  or  more  of  them  assembled  at  any  meeting 
or  meetings  to  be  held  ill  pursuance  of  that  act,  should  from  time  to  time  appoint, 
should  be  demanded  and  taken  at  the  toll  gate  or  toll-gates  of  the  said  pier,  by  such 
person  or  persons  as  the  commissioners  should  from  time  to  time  appoint,  before  an] 

person,    beast,    pig,   sheep,   calf,   carriage,   goods,   wares,   or  other   ivhandi/e   in   the 

schedule  mentioned  or  comprised,  should  be  allowed  [297]  to  go  or  be  landed  on,  in- 
to go  or  be  removed  from,  the  Baid  pier,  as  the  case  might  require. 

The  .'',7th  section  impowered  the  commissioners  to  raise  money  on  mortgage  of 
tolls,  and  gave  a  form  of  mortgage :  and  the  51si  section  provided  that  the  commis 

sinners  should  not   elect   another  pier  Until  the  debt   wa.s  sat  islied. 

The  56th  section  enacted  that  ill  captains,  masters,  or  persons  in  command  of 
steamboats  carrying  passengers  should  immediately  on  their  arrival  in  tht  said  port  of 
Southampton,  if  required  to  to  do  by  any  fivt  pa  and  provided  then   be  wf) 

accommodation  for  such  steam-boat  ot  other  vessel,  and  the  wind  and  weather  would  permit, 
come  alongside  tht   said  intended  pier  for  a   uiffkieni  time  '■  tigers  <ne/  their 

luggage  to  land  tht  real  ,    and  also  should  (if  carrying  Or  being  ready  or  willing  to  cat  iv 

passengers,)  immediately  befort  theii  departurt  from  tht   'aid port  oj  Soutlmm/pton,  provided 
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there  be  sufficient  accommodation  for  such  steam-boat  or  other  vessel,  and  if  wind  and 
weather  would  permit,  come  alongside  the  said  intended  newpier,  for  the  purpose  of  enabling 
passengers,  together  with  their  luggage,  to  embark  front  the  said  intended  pier:  and,  in  case 
of  any  captain,  master,  or  person  in  command  of  any  steam-boat  or  other  vessel 
curving  passengers,  or  being  ready  or  willing  to  cany  passengers,  refusing  or  neglect- 
ing to  obey  and  follow  that  enactment,  he  or  they  for  every  such  refusal  or  neglect 
should  forfeit  and  pay  to  the  said  commissioners  any  sum  not  exceeding  51. 

The  65th  section  enacted,  that  all  penalties  and  forfeitures  imposed  by  that  act,  or 
by  any  rule,  order,  or  bye-law  made  in  pursuance  thereof  (the  manner  of  levying  and 
recovering  whereof  was  not  therein  otherwise  particularly  directed),  might,  in  case  of 
non-payment  thereof,  be  recovered   in   a  summary   way,   by   the    [298]   order   and 
adjudication  of  some  one  or  more  justice  or  justices  of  the  peace  for  the  town  and 
county  of  Southampton,  on  complaint  to  him  or  them  for  that  purpose  made  upon  the 
oath  or  affirmation  of  any  person  or  persons,  or  on  the  confession  of  the  party  offend- 
ing (which  oath  or  affirmation  such  justice  or  justices  was  or  were  thereby  authorized 
to  administer),  to  be  paid  within  such  time  as  the  said  justices  should  direct ;  and,  in 
default  of  payment  of  such  penalties  or  forfeitures  according  to  such  order  or  judg- 
ment, and  if  the  party  or  parties  offending  should  not  in  the  meantime  have  com- 
pounded with  the  said  commissioners  (which  composition  the  said  commissioners  were 
thereby  impowered  to  enter  into,  provided  the  penalties  or  any  part  thereof  were 
payable  to  the  said  commissioners),  the  same  should  be  levied  by  distress  and  sale  of 
the  offender's  goods  and  chattels,  by  warrant  under  the  hand  and  seal  or  hands  and 
seals  of  such  justice  or  justices,  rendering  the  overplus  (if  any),  on  demand,  to  the 
party  or  parties  whose  goods  and  chattels  should  be  so  distrained  (the  reasonable 
charge  of  such  distress  and  sale  being  first  deducted) ;  and  one  moiety  of  the  penalties 
and  forfeitures  when  recovered  should  be  paid  to  the  informer,  and  the  other  moiety 
thereof  should  be  paid  to  the  treasurer  of  the  said  commissioners,  for  the  use  and 
benefit  of  the  commissioners,  unless  such  penalties  or  forfeitures  should  be  incurred 
by  the  said  commissioners,  in  which  case  the  same  should  be  paid  one  moiety  to  the 
informer,  and  the  other  moiety  to  be  applied  by  such  justice  or  justices  as  to  him  or 
them  should  seem  fit ;  and,  in  case  such  penalties  and  forfeitures  should  not  be  paid 
as  aforesaid,  it  should  be  lawful  for  such  justice  or  justices,  and  he  or  they  was  or 
were  thereby  authorized  and  required,  to  order  the  offender  or  offenders  so  convicted 
to  be  kept  in  safe  custody  until  the  return  could  conveniently  [299]  be  made  to  such 
warrant  of  distress,  unless  the  offender  or  offenders  should  give  sufficient  security,  to 
the  satisfaction  of  such  justice  or  justices,  for  his,  her,  or  their  appearance  before  him 
or  them,  or  before  some  other  justice  or  justices  of  the  peace  for  the  said  town  and 
county,  on  such  day  or  days  as  should  be  appointed  for  the  return  of  such  warrant  of 
distress  (such  day   not  to  be  more  than  seven  days  from  the  taking  of   any  such 
security),   and    which   seourity   the    said   justice  or   justices    was   or   were   thereby 
impowered  to  take  by  way  of  recognizance  or  otherwise  :  but  if,  upon  the  return  of 
such  warrant,  it  should  appear  that  no  sufficient  distress  could  be  had  whereupon  to 
levy  the  said  penalty  or  penalties  and  such  costs  as  aforesaid,  and  the  same  should 
not  be  forthwith  paid,  or  in  case  it  should  appear  to  the  satisfaction  of  the  said  justice 
or  justices,  upon  the  confession  of  the  offender  or  otherwise,  that  he  or  she  had  not 
sufficient   goods   and    chattels    whereupon   such    penalties  or   forfeitures,  costs,  and 
expenses  could  be  levied  if  a  warrant  of  distress  should  be  issued,  such  justice  or 
justices  should  not  be  required  to  issue  such  warrant  of  distress;  and  thereupon  it 
should  be  lawful  for  such  justice  or  justices,  and  he  or  they  was  or  were  thereby 
authorized  and  required,  by  warrant  under  his  hand  and  seal,  or  their  hands  and  seals, 
to  commit  such  offender  or  offenders  to  the  common  gaol  or  house  of  correction  for 
the  said  town  and  county,  there  to  remain  for  any  time  not  exceeding  six  calendar 
months,  or  until  such  penalty  or  forfeitures  shall  be  sooner  paid  and  satisfied,  together 
with  all  costs  and  charges  attending  such  proceedings  as  aforesaid,  to  be  ascertained 
by  such  justice  or  justices,  or  until  such  offender  should  otherwise  be  discharged  by 
due  course  of  law. 

Extract  from  the  schedule  to  which  the  foregoing  act  refers, — 
[300]  "  For  every  passenger  and  other  person  who  should  land  on  the  same  pier 
or  landing-place,  or  embark  or  go  on  board  any  vessel,  boat,  wherry,  or  other  machine 
from  the  said  pier  or  landing-place,  or  any  part  thereof,  for  each  and  every  time,  2d. 
By  the  121st  section  of  the  6  W.  4,  c.  xxix.,  intituled  "  An  act  for  making  and 
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maintaining  a  dock  or  docks  at  Southampton," — after  reciting  the  acts  hereinbefore 
recited, — it  was  enacted  "that  all  and  every  the  docks,  locks,  hasins,  cuts,  outlets,  and 
inlets,  which  should  be  made  under  the  authority  of  that  act  should  be  deemed  and  held 
to  be  situate  within  and  p  wt  *  if  the  port  of  the  town  of  Southampton,  and  within  the  parish  of 
Saint  Mary,  in  the  said  town  ;  and  that  the  rights  and  privileges  which  belong  to  the 
port  of  the  town  of  Southampton  should  extend  to  the  said  docks,  locks,  basins,  cuts,  out- 
lets, and  inlets,  and  all  ships  and  vessels  entering  into  or  loading  or  unloading  in  the  said 
docks,  locks,  basins,  cuts,  outlets,  and  inlets,  or  any  of  them  ;  and  that  all  owners  and 
masters  of  ships,  merchants,  and  others  resorting  thereto,  should  be  subject  to  the 
several  regulations  and  liable  to  the  duties  of  tonnage  and  boomage  and  other  duties 
to  which  they  were  subject  or  liable  in  the  port  of  the  town  of  Southampton,  as  if 
the  said  ships  and  vessels  had  loaded  or  unloaded  at  the  public  quays  of  the  commis- 
sioners acting  in  execution  of  the  recited  acts  of  the  43  G.  3,  c.  xxi.,  and  50  ( I  3, 
c.  clxviii. 

By  s.  122,  it  was  enacted  that  all  goods,  merchandize,  and  things  whatever  which 
should  be  landed  or  shipped  upon  or  from  the  quays  or  wharves  which  should  be  built 
under  the  authority  of  that  act,  or  any  of  them,  should  be  subject  and  liable  to  the 
same  tolls,  duties,  dues,  and  customs,  and  to  the  like  regulations  respectively,  as  if 
the  same  were  landed  upon  or  shipped  from  the  present  legal  [301]  quays  within  the 
port  of  the  town  of  Southampton,  or  as  if  the  same  intended  quays  or  wharves  were 
situated  within  the  said  port,  except  as  thereinafter  was  otherwise  provided. 

By  section  123,  all  materials  for  the  construction  of  the  docks  were  exempted  from 
the  rates  imposed  by  the  43  G.  3,  c.  xxi.,  and  50  G.  3,  c.  clxviii.,  unless  the  said  materials, 
matters,  and  things  should  be  landed  at  the  quays  and  wharves  belonging  to  the  said 
commissioners,  and  that,  from  and  after  the  opening  of  the  said  dock  or  docks  for  the 
reception  of  ships  and  goods,  all  goods,  wares,  and  merchandize,  and  other  commodities 
whatsoever  which  should  be  landed  at  or  in  or  shipped  from  the  dock  or  docks,  wharf 
or  wharves,  quay  or  quays,  or  other  works  and  conveniences  thereby  authorized  to  be 
made  and  constructed,  or  any  part  thereof,  should  be  exempt  from  the  several  rates, 
duties,  and  payments,  which  otherwise  might  be  demanded,  taken,  collected,  or 
received  under  or  by  virtue  of  the  said  recited  acts  on  such  goods,  wares,  merchandize, 
and  other  commodities. 

Section  182  saved  the  rights  of  the  Crown  and  the  corporation  of  Southampton, 

In  pursuance  of  the  said  recited  act,  a  pier  was  duly  built,  and  money  has  been 
borrowed  thereon  on  mortgage  of  the  tolls,  to  the  amount  of  14,4001.,  which  still 
remains  owing. 

On  the  2nd  of  December  instant,  an  information  was  laid  against  the  respondent, 
under  the  56th  section  of  the  1  &  2  W.  4,  c.  i.,  as  follows: — ■ 

"Town  and  County  of  the  Town  of  Southampton,  to  wit. — Be  it  remembered  that, 
on  the  2nd  of  December,  1861,  William  Farrand,  of  the  town  and  county  of  the  town 
of  Southampton,  clerk  to  the  commissioners  for  putting  into  execution  the  act  of  [302] 
parliament  hereinafter  mentioned,  informeth  me,  Joseph  Bernard,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  town  and  county  of  the  town  of  South- 
ampton, upon  the  complaint  of  the  said  William  Farrand,  that,  heretofore,  to  wit,  on 
the  1st  of  November,  L861,  after  the  passing  of  an  ac1  nf  parliament  passed  in  the 
second  year  of  the  reign  of  His  late  Majesty  King  William  the  Fourth,  intituled  'An 
act  for  erecting  and  maintaining  a  pier  and  other  works  for  the  more  conveniently 
landing  and  embarking  passengers  in  the  port  of  the  town  of  Southampton,  and  alter 
the  new  pier  and  works  by  that  act  authorized  and  required  to  lie  erected  and  built 
had  been  duly  erected  and  built  at  the  breakwater  of  the  town  of  Southampton  in  that 
act  mentioned,  pursuant  to  the  provisions  theieof,  one  George  Cooper,  then  being  the 
in.!  fcer  in  command  of  the  'Lady  of  the  Lake,'  a  steam  boal  then  carrying  passengers, 
did  not   nor  would  immediately  on  his  arrival,  on  the  day  and  year  last  aforesaid,  in 

the  port  of  Southampton  in  that  act  men! id,  although   then  duly  required  so  to  do 

by  live  persons  then  being   passengers  in  that  steam  boat,  that  is  to  say,  by  one  B.  A., 
A  e.,  &0.,  anil    although    there    was   at    the    time   on    the   day  and    year  aforesaid,  when 

the  -aid  steam  boal  arrived  and  was  in  the  -aid  port,  with  the  Baid  i  leorge  I  kx>pei  in 
command  thereof  as  such  master  as  aforesaid,  sufficient  accommodation  at  and  along 

side  the  said  new    pier  lor  sueh   steam  boat,  and  although  I  he  »  ind  and  u  eat  her  would 
have  permitted  and  did  then  permit,  come  alongside    the   said  new    pier  lor  a  sufficient 

time  to  enable  the  said  passengers  and  their  luggage  to  land  thereat  ;  but  the  said 
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George  Cooper,  so  then  being  such  master  in  command  of  the  said  steam-boat  carrying 
passengers  as  aforesaid,  then  wrongfully  neglected  so  to  do,  and  then  so  neglected  to 
obey  and  follow  the  enactment  in  the  [303]  said  act  in  that  behalf,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided." 

On  the  hearing  of  the  case,  on  the  11th  of  December,  instant,  it  was  proved  before 
the  justices,  by  Benjamin  Ambler,  that  he  is  a  toll-contractor,  and  lessee  of  the  tolls 
of  the  aforesaid  pier  ;  that  he  was  a  passenger  by  the  "  Lady  of  the  Lake  "  steam-boat 
on  Friday  afternoon,  the  1st  of  November  last,  from  Cowes  to  Southampton,  and  that 
George  Cooper,  the  respondent,  was  in  command  ;  that  he  was  desirous  of  being 
landed  at  the  Royal  Pier,  as  it  would  have  been  more  convenient  to  him  ;  that  there 
were  about  fourteen  passengers  on  board  that  day,  the  parties  named  in  the  informa- 
tion being  among  the  number  ;  that,  when  he  was  within  Calshot  Castle,  he  paid  the 
collector  the  fare,  and  afterwards  went  to  the  captain  and  asked  him  if  he  was  going 
to  the  Royal  Pier,  who  said  he  could  not  tell  him ;  that  he  then  said  he  wanted  to  be 
landed  at  the  Royal  Pier,  after  which  he  served  a  written  notice  upon  the  captain, 
which  was  produced,  and  which  is  in  the  words  following : — 

"  To  George  Cooper,  captain,  master,  or  person  in  command  of  the  '  Lady  of  the 
Lake '  steam-packet. 

"  We,  the  undersigned,  being  five  of  the  passengers  now  on  board  the  above  vessel, 
require  you  immediately  on  your  arrival  at  the  port  of  Southampton  to  land  us  at 
the  Royal  Pier,  in  compliance  with  the  56th  section  of  the  act  of  parliament  1st  and 
2nd  William  the  4th,  cap.  i.,  intituled  'An  act  for  erecting  and  maintaining  a  pier 
and  other  works  for  the  more  conveniently  landing  and  embarking  passengers  in  the 
port  of  the  town  of  Southampton.'     Dated,"  &c.     Signed  by  the  persons  named. 

Ambler  further  stated  that  he  signed  it  and  saw  the  others  sign  it ;  that  he 
delivered  it  to  the  captain  ;  that,  at  the  time  he  delivered  the  notice,  the  vessel  [304] 
was  between  Calshot  and  Netley  ;  that  the  respondent  did  not  take  the  steam-boat 
round  to  the  Royal  Pier,  but  went  to  Itchen  Ferry,  to  the  landing-place  there  near  to 
the  floating-bridge  ;  that,  when  he  delivered  the  notice,  the  captain  said  he  would  let 
witness  know  when  he  got  to  Itchen  Ferry  ;  that  he  read  the  notice  when  he  gave  it 
to  the  captain  ;  that,  at  the  landing-place,  the  captain  went  ashore  and  came  back  with 
Mr.  Bridger  and  Mr.  Alexander  ;  that  the  captain  did  not  take  the  passengers  to  the 
Royal  Pier  ;  that  the  weather  was  very  fine  at  the  time,  and  would  not  have  prevented 
the  respondent  going  to  the  pier ;  and  that  there  was  accommodation  at  the  pier  at 
the  time. 

Gilbert  Strangeways  Biggs  proved,  that  he  lives  at  Bevois  Hill;  that,  on  the  1st 
of  November  last,  he  was  a  passenger  by  the  "  Lady  of  the  Lake "  from  Cowes  to 
Southampton  ;  that  he  wrote  the  notice,  and  saw  it  signed  and  served. 

At  this  point  of  the  proceedings,  extracts  from  the  charter  of  the  town  of 
Southampton,  and  also  extracts  from  a  certain  commission  issued  from  the  Exchequer, 
and  certificate  made  thereon,  touching  the  port  of  Southampton  and  its  members, 
were  read. 

The  following  are  copies  of  such  extracts  from  the  charter  and  commission  : — 

Extract  from  the  charter  of  the  county  of  the  town  of  Southampton. — Charles  I. 

"And  moreover,  of  our  further  special  grace,  and  of  our  certain  knowledge,  and 
mere  motion,  we  do,  for  us,  our  heirs  and  successors,  give,  grant,  and  confirm,  that  the 
aforesaid  ma3'or,  bailiffs,  and  burgesses,  and  their  successors,  may  have  the  aforesaid 
town  of  Southampton  at  farm  for  ever,  with  the  port  of  Portsmouth,  with  all  their 
appurtenances,  liberties,  and  free  customs,  and  all  other  things  which  to  the  farm  of 
the  [305]  said  town  of  Southampton  belong,  or  at  any  time  heretofore  did  belong,  To 
have  and  to  hold  the  town  aforesaid  to  the  said  mayor,  bailiffs,  and  burgesses,  and 
their  successors,  in  fee-farm,  with  all  the  liberties,  franchises,  jurisdictions,  revenues, 
services,  and  appurtenances  whatsoever,  for  ever,  yielding  therefore  yearly  unto  us, 
our  heirs  and  successors,  at  the  Feast  of  St.  Michael  the  Archangel,  at  the  receipt  of 
our  Exchequer,  2001.  when  the  petty  customs  shall  any  year  there  amount  to  the  sum 
of  2001.,  or  when  any  ships  called  the  carricks  of  Jene  (Genoiia),  or  when  any  ships 
called  gallies  of  Venice,  shall  come  to  the  town  of  the  port  aforesaid  with  their  mer- 
chandizes in  any  year,  and  there  shall  unload  and  ship  or  reload  ;  and  yielding  there- 
fore unto  us,  our  heirs  and  successors,  at  the  said  Feast  of  St.  Michael  the  Archangel, 
at  the  said  receipt  of  our  Exchequer,  501.  only  yearly,  and  no  more,  when  the  petty 
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customs  in  the  aforesaid  town  shall  not  amount  to  the  said  sum  of  2001.,  and  that  the 
said  ships  called  the  carricks  and  the  said  ships  called  gallics  of  Venice  shall  not  come 
tu  the  port  aforesaid. 

"Further  we  will,  and  for  us,  our  heirs  ami  successors,  by  these  presents  do  grant 
unto  the  aforesaid  mayor,  bailiffs,  and  burgesses,  and  to  their  successors,  that  they 
may  improve  and  make  their  profit  of  all  purprestures,  as  well  made  on  the  land  as  in 
the  water,  in  ami  of  all  wastes  within  the  limits  ami  bounds  of  the  liberty  of  the  town 
aforesaid,  in  help  and  relief,  as  well  in  the  payment  of  the  fee-farm  of  the  town  afore- 
said, as  in  the  support  of  the  charges  on  the  same  town  from  time  to  time  incumbent, 
saving  always  the  right  of  every  one. 

"And  whereas  the  Lord  Henry  the  Gth,  late  King  of  England,  our  predecessor, 
by  his  letters-patent  under  His  Great  Seal  of  England,  bearing  date  at  Westminster 
the  12th  day  of  September,  in  the  30th  year  of  his  [306]  reign,  amongst  other  things, 
for  himself,  his  heirs  and  successors,  did  grant  unto  the  then  mayor,  bailiffs,  and 
burgesses  of  the  town  of  Southampton,  and  their  successors,  and  the  inhabitants  ami 
residents  within  the  said  town,  for  the  greater  tranquility,  quiet,  utility,  and  increase 
of  the  town  aforesaid,  the  suburbs,  and  precincts  of  the  same,  that  the  mayor  of  the 
town  aforesaid  and  his  successors  might  do,  exercise,  and  execute  all  and  singular 
those  things  which  unto  the  office  of  Admiralty  of  England,  or  in  anywise  howsoever 
might  belong,  within  the  said  town,  suburbs,  and  precincts  of  the  same,  without  con- 
tradiction of  the  said  late  King,  his  heirs  or  successors,  as  fully,  quietly,  and  wholly 
as  any  Admiral  of  England  had  ever  theretofore  done,  exercised,  and  executed  his 
office,  and  all  and  singular  the  things  belonging  to  the  same  office  in  any  manner 
howsoever]  and  that  the  said  mayor,  sheriii',  bailiffs,  burgesses,  inhabitants,  and 
residents,  and  their  successors,  or  either  of  them,  should  not  be  compelled  by  an  means 
to  admit  or  obey  any  precepts  or  commands  of  the  Admiral  of  England  or  of  any  his 
lieutenant  or  deputy,  but  should  therefore  be  freed  and  discharged  for  ever,  so  that 
mi  Admiral  of  England  or  his  deputy,  nor  any  other  or  others  in  his  name,  should 
enter  the  town,  suburbs,  and  precincts  of  the  same  in  the  presence  or  absence  of  the 
same  late  King,  his  heirs  or  successors,  neither  by  land  or  by  water,  to  make  or  hold 
any  session  or  inquisition,  or  any  pleas  there,  neither  to  do,  exercise,  or  execute  there 
any  other  things  concerning  his  office,  of  or  for  any  thing,  cause,  or  matter  «  hatsoever, 
wheresoever,  either  by  land  or  water,  arising  as  by  the  same  letters-patent,  amongst 
other  things,  is  more  fully  manifest  ami  appears:  Now,  know  ye,  that  we,  willing 
that  the  said  town  aforesaid,  and  the  port  of  the  same,  and  all  the  creeks,  shores,  and 
maritime  places  to  the  same  belong-[307]-ing,  and  the  navigation  and  commerce,  be 
continually  in  the  same  preserved  and  maintained,  and  willing  that  full  and  speedy 
justice  as  well  between  merchants  as  others  in  all  things  and  matters  which  belong  to 
the  cognizance  ol  the  Admiralty  in  our  said  town  be  continually  done  and  exercised, 
of  our  special  grace,  and  of  our  certain  know  ledge  and  mere  motion,  have  given,  granted, 
and  confirmed,  and  by  these  presents,  for  us,  our  heirs  and  successors,  do  give,  grant, 
and  confirm  to  the  said  mayor,  bailiffs,  and  burgesses  of  the  said  town  of  Southampton, 
ami  their  successors,  for  ever,  that  the  mayor,  recorder,  and  four  aldermen  of  the  said 
town,  who  now  arc  or  hereafter  for  the  time  being  shall  be,  or  any  three  or  more  of 
them  for  the  time  being  (of  whom  we  will  that  the  mayor  or  recorder  of  the  said  town 
lor  I  he  time  being  shall  be  one),  calling  to  theinseU  68  for  their  better  information  when 
it,  shall  lie  necessary  one  other  person  skilled  in  the  civil  law,  may  at  their  pleasure 
hold  a  court  of  Admiralty  of  all  pleas  and  personal  plants  which  to  the  Admiralty 
belong,  as  often  as  there  shall  be  need,  in  the  Guildhall  of  the  same  town,  or  elsewhere 
w  n  Inn  I  lie  precincts  of  the  said  town,  the  ports  and  liberties  of  the  same,  and  in  the 
same  court  may  judicially  sit  and  proceed,  and  may  have  and  exercise  power  and 
authority  in  the  same  to  hear,  determine,  and  execute  all  and  singular  actions, 
debts,   contracts,    covenants,    and   other    things    and    personal    inj  wen    any 

subjects  of  us,  our  hens  or  successors,  oi   between  any  others  whomsoever,  either 
denizens  or  aliens,  arising  or  to  aris.-,  mining  or  to  be  moved,  if  the  parties  lie  found, 

or  then-  g Is,  ships,  things,  or  merchandize,  within  the  -.aid  town,  port,  limn.,  or 

precincts  of  the  same,  lie  found,  taken,  or  attached,  and  which  to  the  office  of  Admiralty 

belong  or  may  and  oughl   to  belong;  and  thai   the   a pleas  and  plaints  they  may 

bring  to  [308]  judgment,  and  may  lie  able  to  make  and  determine  BXecul  ion  I  liei vol   in 

as  ample  and  similar  manner  and  form  as  an  High  Admiral  oi  England  or  his  deputy  or 
C.  P.  xx.— .i7* 
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judge  of  our  supreme  court  of  Admiralty  in  England  dotli  hold  or  hath  been  accustomed 
to  hold  in  our  supreme  court  of  Admiralty,  as  to  the  cognizance,  trial,  prosecution,  and 
determination  of  the  same  pleas  and  personal  plaints,  or  either  of  them,  and  by  so  many 
and  such  processes,  judgments,  executions,  and  other  things  thereof  to  be  done  as  in 
our  said  court  of  Admiralty  are  used  and  approved  ;  and  the  said  mayor  and  recorder 
and  four  aldermen,  or  any  three  or  more  of  them  for  the  time  being  (of  whom  we  will 
that  the  mayor  or  recorder  shall  be  one),  may  nominate,  constitute,  and  depute  all  officers, 
registrars,  notaries,  attorneys,  scribes,  procurators  or  marshalls,  Serjeants,  and  other 
necessary  and  fit  ministers  whomsoever,  to  prosecute,  execute,  and  determine  all  and 
all  manner  of  such  actions,  pleas,  plaints,  processes,  quarrels,  acts,  suits,  judgments, 
sentences,  executions,  and  other  things  whatsoever  which  in  the  said  court  within  the 
said  town  shall  be  necessary  to  be  done  in  and  about  the  execution  of  the  premises  ; 
nevertheless,  so  that  any  party  aggrieved  by  any  order,  sentence,  or  judgment  within 
the  said  court  of  Admiralty  rendered,  may  appeal  for  his  remedy  unto  our  supreme 
court  of  Admiralty,  to  be  holden  before  our  High  Admiral  or  his  deputy  or  judge  of 
the  supreme  court  of  Admiralty  of  us,  our  heirs  or  successors,  and  so  that  it  shall  and 
may  be  lawful  for  our  High  Admiral  of  England  or  his  deputy,  or  other  officers  and 
ministers  of  the  supreme  court  of  Admiralty  of  us,  our  heirs  or  successors,  for  the  time 
being,  at  all  times  to  enter,  do,  and  exercise  within  the  said  town  and  the  limits  and 
precincts  of  the  same,  and  the  port  and  members  of  the  same,  all  and  whatsoever  to 
the  said  office  of  Admiralty  or  other  [309]  the  service  of  us,  our  heirs  or  successors, 
shall  be  convenient  or  necessary  to  be  done,  the  said  letters-patent,  or  any  other  letters- 
patent  to  the  same  mayor,  bailiffs,  and  burgesses,  or  their  predecessors,  heretofore 
granted,  or  anything  therein  contained,  in  anywise  notwithstanding : 

"  And  further  we  will,  and  by  these  presents,  for  us,  our  heirs  and  successors,  of 
our  special  grace,  and  of  our  certain  knowledge  and  mere  motion,  do  grant  to  the 
said  mayor,  bailiffs,  and  burgesses  of  the  town  of  Southampton  aforesaid,  and  their 
successors,  that  these  our  letters-patent,  or  an  inrolment  of  the  same,  and  all  and 
singular  the  things  in  the  same  contained,  be  and  shall  be  from  time  to  time  good  and 
sufficient,  valid  and  effectual  in  the  law,  towards  and  against  our  heirs  and  successors, 
as  well  in  all  our  courts  as  elsewhere,  according  to  the  true  intent  of  the  same,  and  in 
and  by  all  things  shall  be  expounded  and  construed  for  the  greatest  benefit,  profit,  and 
advantage  of  the  said  mayor,  bailiffs,  and  burgesses,  and  their  successors,  notwithstanding 
the  not  naming,  or  not  certainly  or  not  rightly,  or  not  fully  naming  the  aforesaid 
premises  by  these  presents  granted  or  confirmed,  or  intended,  &c.,  or  either  of  them, 
or  any  part  or  parcel  thereof,  in  their  proper  natures,  kinds,  sorts,  quantities,  or  qualities, 
and  notwithstanding  the  not  mentioning  or  not  rightly  mentioning  the  length,  breadth, 
and  extent  of  the  said  town  of  Southampton,  and  of  the  liberties  and  precincts  of  the 
same,  or  the  ports,  creeks,  shores  or  maritime  places  to  the  same  town  belonging,  or 
being  within  the  jurisdiction  of  the  same,  and  notwithstanding  the  not  reciting  or  not 
rightly  reciting  any  charters  and  letters-patent  of  our  ancestors  or  predecessors,  late 
Kings  or  Queens  of  England,  to  the  same  mayor,  bailiffs,  and  burgesses  or  their 
predecessors,  heretofore  made  or  granted,  or  the  not  reciting  or  the  not  rightly  [310] 
reciting  or  mentioning  any  act  of  parliament  or  statute,  or  the  not  mentioning  or 
particularizing,  or  the  not  rightly  mentioning  or  particularizing  the  true  yearly  value 
of  the  premises,  or  any  of  them,  or  any  act,  statute,  ordinance,  restriction,  or  provision, 
or  any  defect,  uncertainty,  or  other  imperfection  in  these  our  letters-patent,  or  any 
other  cause,  matter,  or  thing  whatsoever  to  the  contrary  thereof  notwithstanding. 

"We  will  also,  and  by  these  presents  grant  to  the  said  mayor,  bailiffs,  and  burgesses 
of  the  said  town  of  Southampton,  that  they  have  and  shall  have  these  our  letters-patent 
under  the  great  seal  of  England  in  due  manner  sealed  without  fine  or  fee  great  or  small 
to  be  thereof  yielded,  paid,  or  made,  to  the  use  of  our  heirs  or  successors,  although 
express  mention  of  the  true  yearly  value  of  the  premises  or  any  of  them  or  of  any  other 
gifts  or  grants  by  us  or  by  any  of  our  progenitors  or  predecessors  to  the  mayor,  bailiffs, 
and  burgesses  of  the  said  town  of  Southampton  heretofore  made,  be  not  in  these 
presents  contained,  or  any  other  statute,  ordinance,  provision,  proclamation,  or 
restriction,  or  any  other  thing,  cause,  or  matter  to  the  contrary  thereof  in  anywise 
notwithstanding.  In  testimony  whereof,  we  have  caused  to  be  made  these  our 
letters-patent.  Witness,  ourself  at  Westminster,  the  27th  day  of  June,  in  the 
sixteenth  year  of  our  reign. 

"By  writ  of  privy  seal.  "  WoOLSEY." 
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Copv  commission  issued  from  the  Exchequer,  and  certificate  made  thereon.     Mich. 
32  Car.'  2. 

"Whereas,  in  and  by  an  act  of  parliament  made  in  the  fourteenth  yeare  of  our 

Kaigne,  intituled  'An  act  for  preventing  fraudes  and  regulating  abuses  in  our  customs,' 
■ — 13  iV  14  Car.  2,  c.  1 1,  s.  1-i, — it  is,  amongst  things,  recited  that,  whereas,  in  and  by 
an  act  of  parliament  made  in  the  first  year  of  Queene  Elizabeth  of  [311]  famous  memory 
(1  KHz.  c.  11)  directing  when  and  where  merchandize  shall  be  landed  and  customs 
paid,  it  is,  amongst  divers  other  things,  enacted  and  ordeyued,  that  noe  goodes,  wares, 
or  merchandize  shall  he  shipt  or  laden  aboard  any  shipp  or  vessell,  or  landed  or  dis- 
charged  out  of  or  from  any  shipp  or  vessell,  Imt  in  or  upon  such  open  place,  key,  or 
wharfe,  places,  keys,  or  wharves  (except  the  port  of  Hull),  as  Her  Highuesse,  Her 
heires  or  successors,  should  therefore  assigne  or  appoint  by  virtue  of  Her  Highnessc 
commission  or  commissions  within  the  port  of  London  and  in  all  ports,  creekes,  havens, 
ni  roades,  as  in  and  by  the  said  act  doth  and  may  at  large  appeare  :  And,  whereas, 
notwithstanding  the  said  act,  there  arc  some  ports,  creekes,  and  places  where  customers, 
collectors,  and  comptrollers  and  searchers,  and  their  servants,  had  then  time  out  of  mind 
been  resident,  to  which  noe  such  commissions  were  sent,  nor  places,  keys,  nor  wharfes 
appointed  as  by  the  said  act  was  directed  :  And  whereas  also  since  that  time,  l.y  reason 
of  the  alteration  of  rivers,  streams,  channells,  and  sands,  some  places  then  appointed 
are  become  unfit t  and  uselesse,  and  other  places  much  more  convenient  and  commodious 
as  well  as  for  traffique  and  commerce  as  for  landing  and  dischargeing,  ladeing,  and 
shipping  of  goods,  wares,  and  merchandizes:  And  whereas  by  the  said  act  made  in 
the  foureteentfa  year  of  our  Kaigne,  it  is,  amongst  other  things,  enacted  and  ordeyned, 
that  we  may  from  time  to  time  by  our  commission  or  commissions  out  of  our  court  of 
Exchequer,  assigne  and  appoint  all  such  further  places,  ports,  members,  and  creekes 
(exeepte  the  towne  of  Hull)  as  shall  he  iawfull  for  the  landing  and  dischargeing, 
ladeing  or  shipping,  of  any  goodes,  wares,  or  merchandize  within  our  kingdome  of 
England,  dominion  of  Wales,  and  towne  and  port  of  Berwick,  and  to  what  [312] 
antient  and  head  ports  respectively  such  places,  members,  and  creekes  shall  belonge 
and  appertaine  :  and  where  any  such  member,  creeke,  or  place  shall  be  so  as  aforesaid 
appointed  by  virtue  of  the  said  commission  or  commissions,  the  customer,  collector, 
comptroller,  and  searcher  of  the  head  port  shall  by  themselves  or  their  sufficient  deputy 
or  deputys,  servant  or  servants,  reside  or  inhabite,  for  the  entring,  cleereing,  and  pass- 
ing shipping,  and  discharging  of  shipps.  goodes,  and  merchandize,  and  by  virtue  of  the 
aforesaid  commission  and  commissions  may  likewise  sett  downe  and  appoint  the 
extents,  limitts,  and  boundes  of  every  port,  haven,  or  creeke,  within  our  kingdome  of 
England,  dominion  of  Wales,  and  towne  and  |  ort  of  Berwick',  whereby  the  extents, 
limitts,  and  priviledges  of  every  port  haven,  or  creeke  may  be  ascertained  and  knowne, 
and  that  it  shall  not  be  Iawfull  for  any  person  or  persons  whatsoever  to  lade  or  put, 
or  cause  to  he  laden  or  put,  of  or  from  any  key,  wharfe,  or  other  place  on  the  laud, 
into  any  shipp,  vessel,  lighter,  boate,  or  botlome,  any  goodes,  wares,  or  other  merchan- 
dize whatsoever  (fish  taken  by  our  subjects,  sea-coale,  stone,  and  bestialls  onely 
excepted),  to  be  transported  into  any  place  of  the  p.uis  beyond  I  he  seas,  or  carryed 
by  land  into  our  realme  of  Scotland,  or  to  take  up,  discharge,  or  lay  on  laud,  or  cause 
or  procure  to  lie  taken  up.  discharged,  and  laid  on  land,  out  of  any  boate,  lighter,  shipp, 
vessell,  or  bottome  (being  not  in  leeke  or  wreck),  any  goods,  wares,  or  merchandizes 
whatsoever  (fish  taken  by  our  subjects,  bestialls,  and  salt  only  excepted),  to  lie  brought 
from  any  of  the  parts  beyond  the  seas,  or  by  land  from  the  realme  of  Scotland,  by 
way  of  merchandize,  bul  onely  upon  such  open  place,  key,  or  wharfe,  places,  keyes,  or 
wharfes  as  wee  shall  from  time  to  time  assigne  and  appoint  by  virtue  of  such  commis- 
sion and  commissions  as  aforesaid,  in  our  port  of  London  and  [313]  the  members  and 
libertyes  t  hereof,  in  any  other  port,  member,  or  creeke  wii  bin  our  kingdom  of  England, 
dominion  of  Wale-,  and  towne  and  porl  oi  Berwick,  without  special!  sufferanoe  and 
leave  first  had  from  the  commissioners  and  officers  oi  our  custom es,  upon  penalty  of 
forfeiture  of  all  such  g les,  wares,  and  merchandize,  as  by  the  same  act,  relation 

being  thereunto  had,  it  doth  and  may,  amongst  other  things  therein  couteyncd,  more 
fully  and  al  large  appear:  An  I  whereas  our  said  port  of  Southampton,  and  the  keys 
and  wharfes  in  our  said  porl  of  Southampton,  and  in  Portsmouth  and  Cowes,  members 
of  and  belonging  unto  the  said  port  oi  Southampton,  either  through  the  omission  of 
sending  such  commission  or  commissions  as  aforesaid,  or  else  by  reason  of  the  altera 

tion  of  rivers,  Btreames,  channells,  and  sands,  through  tract  of  tunc,  are  become  either 
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in  part  or  in  the  whole  unsettled,  unbounded,  and  unlimitted,  soe  that  the  extents, 
limitts,  and  priviledges  thereof  are  not  full}7  ascertained  and  knowne,  and  some  of 
them  formerly  used  are  now  become  unfitt,  inconvenient,  and  uselesse,  and  other 
places  within  the  said  port  and  members  much  more  convenient  and  commodious,  as 
well  for  tradeing  and  comerce  as  for  landing  and  discharging,  lading  and  shipping  of 
goods  and  merchandize,  and  for  the  better  secureing  of  our  customes,  Know  yee,  there- 
fore, that  wee,  being  very  confident  of  your  fidelity,  industry,  prudent  circumspections, 
and  discretions,  have  assigned  you  to  bee  our  commissioners,  and  to  you  the  mayor  of 
Southampton  now  and  for  the  time  being,  Charles  Osborne,  &c.,  or  to  any  three  or 
more  of  you  (whereof  the  said  mayor,  Charles  Osborne,  &c,  to  be  one, — Wee  give 
full  power  and  authority  by  these  presents  to  repaire  to  our  said  port  of  Southampton, 
and  to  search,  find  out,  and  survey  the  open  places  there  and  thereabouts,  and  to 
assigne  and  appoint  [314]  all  such  and  soe  many  open  place  or  places  to  be  places, 
keyes,  or  wharfes  for  the  lauding  or  dischargeing,  ladeing  or  shipping,  of  any  goods, 
wares,  or  merchandize  within  our  said  port  of  Southampton,  or  according  to  your 
discretions,  or  the  discretions  of  any  three  or  more  of  you  (whereof  as  aforesaid),  shall 
seem  most  convenient  and  fit  for  the  uses  and  servises  aforesaid,  and  to  sett  downe, 
appoint,  and  settle  the  extents,  boundes,  and  limitts  of  the  said  port,  and  of  all  such 
places,  keyes,  or  wharfes,  by  sufficient  meetes,  limitts,  and  boundes,  and  utterly  to 
prohibit  disanull,  make  void,  determine,  and  debarre  all  other  places  within  the  said 
port  from  the  priviledge,  right,  and  benefitt,  of  a  place,  key,  or  wharf,  for  the  landing 
or  discharging,  lading  or  shipping,  of  any  goodes  or  merchandize  as  aforesaid  (except 
respectively  the  goods  and  merchandize  before  excepted):  And,  in  like  manner,  to 
you  the  mayor  of  Portsmouth  now  and  for  the  time  being,  Charles  Osborne,  Ac.,  or  to 
any  three  or  more  of  you  (whereof  the  said  mayor,  Charles  Osborne,  &c,  to  bee  one), 
wee  give  full  power  and  authority  to  repaire  to  Portsmouth,  a  member  of  the  said 
port  of  Southampton,  and  to  search,  find  out,  and  survey  the  open  places  there  and 
there  abouts,  and  to  assigne  and  appoint  all  such  and  soe  many  open  place  or  places 
to  be  places,  keys,  or  wharfes,  for  the  landing  or  discharging,  ladeing  or  shipping, 
of  any  goods,  wares,  or  merchandize,  which  the  said  member,  as  according  to  your 
good  discretion,  or  the  discretions  of  any  three  or  more  of  you  (whereof  as  afore- 
said), shall  seeme  most  convenient  and  fitt  for  the  uses  and  services  aforesaid,  and 
to  sett  downe,  appoint,  and  settle  the  extents,  boundes,  and  limitts  of  the  said 
member,  and  of  all  such  places,  keys,  or  wharfes,  by  sufficient  meetes,  limitts,  and 
boundes,  and  utterly  to  prohibit,  disanull,  make  void,  determine,  and  debarre  [315] 
all  other  places  within  the  said  member  from  the  priviledge,  right,  and  benefitt  of 
a  place,  key,  or  wharfe  for  the  landing  and  discharging,  lading  and  shipping  of  any 
goodes  and  merchandize  as  aforesaid  (except  respectively  as  is  before  excepted  :  And, 
in  like  manner,  to  you  Charles  Osborne,  &c,  or  to  any  three  or  more  of  you  (whereof 
the  said  Charles  Osborne,  &c.,  to  be  one),  wee  give  full  power  and  authority  to  repaire 
to  Cowes,  a  member  of  the  said  port  of  Southampton,  and  to  search,  find  out,  and 
survey  the  open  places  there  and  thereabouts,  and  to  assigne  and  appoint  all  such  and 
so  many  open  place  or  places  to  be  places,  keys,  or  wharfes,  for  the  landing  or  dis- 
charging, ladeing  or  shipping,  of  any  goodes,  wares,  or  merchandize  within  the  said 
member,  as  according  to  your  good  discretions,  or  the  discretions  of  any  three  or 
more  of  you  (whereof  as  aforesaid),  shall  seeme  most  convenient  and  fitt  for  the  uses 
and  services  aforesaid,  and  to  sett  downe,  appoint,  and  settle  the  extents,  boundes, 
and  limitts  of  the  said  member,  and  of  all  such  places,  keys,  or  wharfes,  by  sufficient 
meetes,  limitts,  and  boundes,  and  utterly  to  prohibit,  disanull,  make  void,  determine, 
and  debarre,  all  other  places  within  the  said  member  from  the  priviledge,  right,  and 
benefitt  of  a  place,  key,  or  wharfe  for  the  landing  and  discharging,  lading  and  shipping, 
of  any  goods  and  merchandize  as  aforesaid  (except  respectively  as  is  before  excepted) : 
And  therefore  wee  comand  you,  that  you,  or  any  three  or  more  of  you  (whereof  as 
aforesaid;,  in  the  said  port  of  Southampton,  and.  in  each  particular  member  thereof 
aforementioned,  according  as  you  are  by  these  presents  thereunto  distinctly  and 
severally  nominated,  appointed,  and  authorized,  doe  diligently  intend  about  the 
premises  and  all  and  singular  the  premises  you  doe  and  execute,  or  any  three  or  more 
of  you  (whereof  as  aforesaid),  in  the  said  port  and  members  thereof  [316]  respectively, 
doe  and  execute  in  forme  aforesaid  with  effect,  soe  that,  when  you,  or  any  there  or  more 
of  you  (whereof  as  aforesaid),  in  the  said  port  and  members  thereof  respectively  have 
assigned,  appointed,  nominated,  and  sett  forth  any  place,  key,  or  wharfe,  by  meetes, 
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lymitta,  boundes,  or  other  descriptions,  thai  then  you,  or  any  three  or  more  of  yon 
(whereof  as  aforesaid),  for  the  said  port,  and  each  member  respectively,  do  certify 
your  whole  doeing  in  the  premises  to  the  barons  of  the  Exchequer  ai  Westminster, 
so  soon e  as  you  or  any  three  or  more  of  you  (whereof  as  aforesaid)  may,  and  at  the 
furthest  from  the  day  of  St  Michael  uexl  comeing  in  three  weekes,  under  your  scales 
or  the  scales  of  any  three  or  more  of  you  (whereof  as  aforesaid),  in  the  said  porl  and  each 
respective  member,  by  whome  this  our  command  is  executed,  together  with  these  our 
letters -patents,  and  your  several  and  respective  certificates  to  lie  had  in  the  premises, 
to  be  enrolled  in  the  office  of  the  remembrancer  of  our  said  Exchequer,  and  that 
thereupon  wee  may  doe  what  of  right  and  according  to  the  lawes  and  customes  of 
our  realm  of  Kngland,  and  tenor  of  the  severall  acts  of  parliament  aforesaid,  is  to  be 
done.     In  witness,"  &c. 

The  certificate  of  the  commissioners  is  as  follows  : — 

"Wee  whose  names  are  subscribed,  being  seaven  of  the  commissioners  in  the 
commission  hereunto  annexed  mentioned  for  the  doeing  and  executing  the  severall 
matters  and  things  in  the  said  commission  conteyned,  relateing  to  the  port  of  South- 
ampton in  the  said  commission  mentioned,  in  pursuance  of  and  obedience  unto  the 
said  commission,  doc  humbly  certify  the  Right  Honorable  the  barons  of  His 
Majesties  court  of  Exchequer  at  Westminster,  that,  by  virtue  of  the  said  commis- 
sion to  us  and  Others  therein  named  directed,  wee  did,  on  the  27th  of  September, 
I860,  and  at  severall  dayes  and  times  afterwards  and  before  the  returne  of  [317]  the 
said  commission,  personally  repaire  into  the  said  towne  and  port  of  Southampton  in 
the  said  commission  mentioned,  and  did  search,  view,  and  survey  the  open  places 
there  and  thereabouts;  and  by  virtue  of  the  said  commission,  wee  do  hereby  sett 
down,  appoint,  and  settle  the  extents,  bounds,  and  limitts  of  the  said  port  to  bee  as 
followeth,  viz.  from  tfu  neck  or  point  of  land  commonly  called  Christ  Church  Head,  within 
the  said  county,  and  from  (hence  south  east  vn  a  supposed  direct  or  right  lime  to  the  rocks  on 
Hi,'  in  si  /mil  uf  the  jslr  nf  Wight,  commonly  called  or  hioiriir  by  the  name  of  the  Needles; 
urn I  sue  nmi, iiiiiiI  Iron,  llir  said  furl's  (nslmm/  in  n  sii/ijiiisiil  direii  line  to  the  U'cst  end  oj  tin 
Brambles,  and  soe  to  a  place  vn  tht  main  land  commonly  called  Eellhead,  and  soe  back  from 
up  (he  'man,'  I,,  the  keye  of  (he  town*  and  port  oj  Southampton  aforesaid,  cmd  toe  to 
1,',,/i  ,,,/,/> .  together  with  all  bayes,  charmells,  roades,  barrs,  strands,  harbours,  havens,  rivers, 
stream*  ,  creakes,  and  places  within  the  said  limitts  conteyned:  And  by  virtue  of  the  said 
commission  wee  have  assigned  and  appointed,  and  by  these  presents  doe  assign  and 
appoint,  the  open  places  hereafter  mentioned,  to  be  the  lawfull  places,  keyes,  or 
wharfes  respectively  for  the  landing  or  discharging,  loading  or  shipping,  of  any  goodes, 
wares,  or  merchandize,  within  the  said  port  of  Southampton,  that  is  to  say,  All  that 
open  place  or  key  called  South  Key  or  Water  Gate,  whereon  are  three  paire  of  stone 
staires,  viz.  one  paire  on  the  south  end  or  head,  and  two  other  paire  on  the  east  side, 
and  conteynes  in  length  from  the  Water  Gate  and  towne  wall  to  the  head  of  the  said 
key,  223  foote  or  thereabouts,  and  in  breadth  by  the  said  gate  and  wall  190  foote  or 
thereabouts,  and  in  breadth  at  the  head  of  the  said  keye,  63  foote  or  thereabouts; 
alsoe  one  other  place  or  key  called  West  Key,  in  length  from  the  west  gate  and  wall 
to  the  head  of  the  said  key,  225  foote  or  [318]  thereabouts,  and  in  breadth  at  the 
end  next  the  said  gate  and  wall  58  foote  or  thereabouts,  and  in  breadth  at  the  head 
of  the  said  key  37  foote  or  thereabouts,  which  said  places  soe  assigned  and  appointed 
are  in  our  judgments  and  discretions  most,  convenient  and  fitt  for  the  uses  and  service 
aforesaid  i  And  wee  doc  by  these  presents  sett  downe,  appoint,  and  settle  the  extents, 
bounds,  and  limitts  of  the  said  places,  keys,  or  wharfes,  to  be  as  aforesaid  :  and  wee 
doe  hereby,  and  by  virtue  of  the  said  commission,  utterly  prohibit,  disannul!,  make 
void,  determine,  and  debarr  all  other-  place-  within  the  said  port  of  Southampton 
from  the  privilege  right,  and  benefitt  of  a  place,  key,  or  wharfe  for  the  lauding  or 
discharging,  ladeing  or  shipping,  of  any  goodes,  wares,  or  merchandize  as  aforesaid 
(except  as  in  the  said  commission  i    excepted),     In  witnesse,"  &c. 

The  certificate  then   proceeded  to  assign  and  set  out  certain  keys  and  landing 
places  in  the  Beveral  port.,  of  Portsmouth  and  ('owes. 

John    Wakeham    proved,  thai   he   is  a   master   mariner',  and   harbour'  master' ol  the1 

port  of  Southampton,  and  has  been  such  for  ten  years;  thai  his  duties  are  to  survey 
the  river,  and  see  the  buoys  in  their  places,  from  the  Spit  Buoys,  on  the  V7esl  of  the 
Brambles,  outside  the  Castle,  and  from  thence  up  the  stream,  Southampton  Water, 
llainMe  River,  and  [tchen,  to  above  Mill  Si point,  near  Nbrtham;  that  he  also 
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stations  vessels  along  the  quays  and  in  the  river,  to  keep  it  navigable  ;  that  occasionally 
he  goes  to  the  Itchen,  when  sent  for,  to  move  vessels ;  that  he  has  occasionally  gone 
to  the  clock  head,  to  keep  the  river  clear,  but  not  above  that :  that  booming  and 
buoying  is  all  he  does  in  the  Itchen  above  the  docks  ;  that  he  was  a  passenger  by  the 
"Lady  of  the  Lake"  on  1st  of  November,  from  Cowes  to  Southampton  ;  that,  on  her 
arrival  within  Calshot,  she  did  not  proceed  to  the  [319]  Royal  Pier  :  that  the  weather 
was  tine  and  would  have  permitted,  and  there  was  accommodation  at  the  pier  that 
day  for  the  vessel  to  have  landed  her  passengers  ;  that,  generally,  there  is  sufficient 
accommodation  for  vessels  at  the  pier  :  that  he  is  there  daily,  and  that,  within  his 
knowledge,  there  has  always  been  accommodation  ;  that  he  has  the  stationing  of 
vessels  there  ;  that  the  commissioners  afford  every  accommodation  at  the  pier  ;  and 
that  there  are  vessels  of  treble  the  tonnage  of  the  "  Lady  of  the  Lake"  accommodated 
at  the  pier. 

On  cross-examination,  he  stated  that  a  great  man y  ships  go  up  the  Itchen  and  place 
themselves  as  they  like  at  the  quays  and  wharfs  there  :  that  he  has  no  jurisdiction 
over  ships  in  the  Itchen  above  the  docks  ;  that  he  calls  the  roadstead,  from  Calshot 
Castle  to  Redbridge  ;  and  that  he  considers  a  roadstead  forms  part  of  a  port. 

Thomas  Powell  proved,  that  he  is  employed  by  the  commissioners  of  the  Royal 
Pier  for  taking  in  all  steam-boats  that  come  there,  and  assists  in  keeping  the  pier 
clear;  that  he  has  been  at  the  pier  under  the  commissioners  about  six  years:  that, 
before  that,  he  was  toll-collector  at  the  gate  for  five  years  :  that,  during  that  period 
of  twelve  years,  there  has  always  been  accommodation  for  vessels  ;  that  no  vessel  has 
come  and  gone  away  for  want  of  accommodation;  that  passengers  can  embark  and 
disembark  at  any  time  of  tide  ;  that  he  remembers  the  1st  of  November;  there  was 
plenty  of  room  at  the  pier  that  day  ;  that  it  was  a  tine  day,  and  the  weather  and  wind 
permitted. 

George  Doswell  proved,  that  he  is  surveyor  to  the  commissioners  of  the  Royal  Pier 
and  the  Southampton  port  and  harbour;  that  he  has  been  so  six  years;  that  his 
duties  are  to  superintend  all  contracts  and  keep  the  pier  in  repair:  that,  upon  being 
reported,  he  keeps  [320]  in  order  all  the  booms  and  buoys  :  that  he  goes  down  as  far 
as  the  Spit  Buoy,  where  the  commissioners  have  a  bell  buoy,  and  between  that  and 
as  far  as  Craeknore  Hard,  he  has  the  management  of  the  buoys  on  the  east  and  west 
sides  ;  that  he  has  also  to  go  from  Hamble  as  far  as  Bursledon,  and  up  the  Itchen  as 
far  as  Mill  Stone  Point ;  that  he  also  goes  up  to  Eling  and  Redbridge  ;  that  he  pro- 
duces a  map  on  which  the  buoys  and  booms  are  marked  within  those  bounds  :  that, 
before  he  was  appointed,  his  father  held  the  office  for  many  years,  and  that  he 
assisted  him  when  he  got  old  :  that  he,  the  father,  superintended  these  matters  ;  that, 
generally  speaking,  there  is  plenty  of  room  at  the  Royal  Pier  for  steam-boats  ;  that 
he  has  recommended  the  commissioners  to  extend  certain  portions  of  the  pier;  that 
he  knows  the  "  Lady  of  the  Lake  "  steamer  ;  and  that  there  was  accommodation  for  her 
there  previous  to  the  1st  of  November,  and  up  to  the  present  time. 

William  Farrand  proved,  that  he  is  clerk  to  the  commissioners  of  the  Royal  Pier, 
and  has  been  such  eleven  years  ;  that  he  is  also  clerk  to  the  commissioners  of  the  port 
and  harbour;  that  the  commissioners  of  the  pier  have  borrowed  14,4001.  on  the  dues 
of  the  pier,  which  remains  unpaid  ;  that  the  amount  of  interest  annually  is  7201.  :  that 
the  average  annual  outlay  on  the  Loyal  Pier  is  6261.  a  year,  and,  after  paying  those 
expenses,  and  the  interest,  there  is  little  balance  ;  that  13001.  for  repairs  was  laid  out 
last  year,  and  in  the  spring  more  will  be  laid  out,  which  will  exhaust  the  balance  ; 
that  nothing  has  been  paid  off  since  1844  ;  that  the  commissioners  have  recently 
received  notice  from  Mr.  Ambler  *,  that,  if  the  boats  did  not  start  from  the  pier,  he 
would  not  give  so  much  for  the  pier :  that  the  improved  Isle  of  Wight  Steam  Packet 
Company  required  the  exclusive  accommodation  of  a  [321]  portion  of  the  pier,  upon 
which  the  commissioners  authorized  the  opinion  of  counsel  to  be  taken,  which  was 
done,  and  the  result  was  that  the  commissioners  had  not  the  power  to  give  it ;  that 
the  company  tendered  for  a  lease  of  the  tolls,  but  it  was  not  accepted,  as  they  did  not 
offer  so  much  as  Mr.  Ambler,  by  2301.  ;  that  he  was  in  the  habit  of  frequenting  the 
pier  nearly  daily  ;  that,  on  the  afternoon  of  the  1st  of  November,  there  was  sufficient 
accommodation  for  the  "  Lady  of  the  Lake  "  to  have  embarked  and  disembarked  her 
passengers  ;  that  for  some  time  previously  to  this  date  the  "  Lady  of  the  Lake  "  did 

*  The  lessee  of  the  pier-dues. 
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embark  her  passengers  there  ;  that  all  vessels  going  into  the  docks  pay  boomage  and 
tonnage  dues,  unless  they  belong  to  the  port ;  and  that  vessels  going  to  Xortham  do 
not  pay  tonnage. 

Upon  this  statement  of  facts,  it  was  contended  that,  under  the  56th  .section  of  the 
Pier  Act,  all  steam-boats  carrying  passengers  were  bound  to  come  alongside  the  pier 
immediately  on  their  arrival  in  the  port  of  Southampton,  if  required  to  do  so  by 
five  passengers  ;  and  that  all  such  steam-boats  immediately  upon  their  departure  from 
such  port  were  likewise  bound  to  come  alongside,  if  there  were  sufficient  accommodation, 
and  wind  and  weather  permitted. 

It  was  proved,  and  admitted  that,  on  the  occasion  in  question,  the  steam-boat 
"  Lady  of  the  Lake"  carrying  passengers,  came  from  Cowes  in  the  Isle  of  Wight,  and 
lauded  the  passengers  at  the  landing-place  of  the  company  to  which  the  steam-boat 
belongs,  situate  in  the  river  Itchen,  and  that  there  was  sufficient  accommodation  for 
such  steam-boat  at  the  Royal  Pier,  and  the  wind  and  weather  would  have  permitted 
her  going  there. 

The  whole  question,  therefore,  turned  upon  what  is  "the  port  of  Southampton," 
and  what  is  an  "arrival  [322]  in  "  and  "departure  from  "  the  said  port,  within  the 
meaning  of  the  56th  section  of  the  Pier  Act. 

After  due  deliberation,  the  magistrates  were  of  opinion  that  the  information  should 
be  dismissed,  for  the  following  reasons,  viz.  : — 

If  the  expression  "port  of  Southampton,"  as  used  in  the  56th  section  of  the  Pier 
Act,  be  construed  in  the  extended  sense  in  which  it  is  granted  to  the  mayor  and 
corporation  by  the  charter  of  Charles  the  First,  and  set  forth  in  the  survey  of  Charles 
the  Second,  including  Portsmouth  and  Cowes,  the  steamer  in  question  neither  arrived 
at  nor  departed  from  the  port,  and  therefore  was  not  obliged  to  come  alongside  the 
Royal  Pier. 

If  the  port  of  Southampton  is  to  be  taken  in  a  more  limited  and  restricted  sense, 
as  would  seem  more  reasonable,  for  it  can  scarcely  be  imagined  that  the  act  of  parlia- 
ment contemplated  that  steam-boats  carrying  passengers,  and  which  depart  from  or 
arrive  at  Christclmrch,  Lymington,  Cowes,  Portsmouth,  Hamble,  or  any  other  place 
within  the  extensive  limits  of  the  port  defined  in  the  survey,  then  they  must  look  to 
the  act  of  parliament  itself  for  the  true  meaning  and  definition  of  the  expression 
"port  of  Southampton,"  as  used  in  the  56th  section,  and  they  found  the  port  of 
Southampton  therein  mentioned  must  mean  the  same  port  as  that  mentioned  in  the 
previous  clauses  of  the  act,  and   in   the  two  acts  referred  to  in  the  preamble,  viz. 

13  <  r.  3,  c.  xxi.,  and  50  G.  3,  e.  clxviii. 

The  port  of  Southampton,  as  granted  to  the  mayor  and  corporation  by  the  charter 
of  Charles  the  First,  and  defined  in  the  survey  of  Charles  the  Second,  is  still  vested 
in  them,  and  has  not  been  transferred  to  the  commissioners  of  the  port  and  harbour, 
who  have  no  jurisdiction  or  authority  over  the  port  and   harbour  in  that  extended 

sense. 

[323]  In  the  titles  and  preambles,  and  throughout  the  various  clauses  of  these 
two  harbour  acts,  the  port  is  called  "The  port  of  the  town  of  Southampton,"  indicat- 
ing a  port  of  a  more  local  and  restricted  character  than  that  mentioned  in  the 
charter. 

By  section  1  of  the  4.5  (J.  3,  0.  xxi.,  the  commissioners  thereby  appointed  are 
impowered  to  make  a  wet  dock  or  basin,  and  to  erect  piers,  docks,  and  warehouses, 
ana  to  repair  the  then  quays  and  wharves  for  the  improvement  of  the  said  harbour 
and  port,  and  also  for  the  safe  custody  of  goods  and  merchandize,  and  for  the  more 
Convenient  use  of  the  same  within  the  said  port  of  the  town  and  county  of  the  town 
Of  Southampton,  and  for  that  purpose  they  were  impowered  to  purchase  lands,  \-r. 

By  the  same  section,  they  were  impowered  to  place  booms  for  marking  the  channel 
in  the  Southampton  Water,  from  Oalshoi  Castle  up  to  the  town  of  Southampton, 
and  also  up  to  Redbridge  and  Eling,  in  the  Southampton  river,  and  up  to  Northam, 

in  the  river  lichen  ;  thus  clearly  shewing  a  marked  distinction  between  the  port  and 
harbour  of   the   town   of    Southampton    which    the   commissioners   were  authorized    to 

improve,  and  the  Southampton  river  or  water  and  the  river  Itchen,  the  channels  of 
which  they  were  authorized  to  mark  by  placing  I ms, 

By  section  6  of  the  said  act,  it  is  enacted  thai  no  bye  law  to  be  made  by  authority 
of  that  act  should  extend  to  any  ship  or  vessel  BO  as  to  .subject  the  OK  ner  or  master  to 
any  control  or  expense  (except  boomage  duties)  eitheral  I  'happel,  N.  >!l  liani.  Redbridge 
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Eling,  and  in  the  Hamble  River;  and  by  sections  15  of  the  said  act,  ships  coming  to 
those  same  places  are  exempted  from  the  rates  and  duties  imposed  by  the  act,  except 
the  boomage  duties  :  thus  again  shewing  that  the  port  and  harbour  of  the  town  of 
Southampton  which  the  commissioners  were  impowered  to  improve  did  not  include 
those  localities. 

[324]  By  section  35  of  the  said  act,  it  is  enacted  that  all  vessels,  &&,  coming 
within  Calshot  Castle,  and  navigating  in  the  water  called  the  Southampton  Water, 
and  the  rivers  thereto  belonging  shall,  as  to  the  payment  of  boomage  dues,  be  deemed 
to  be  within  the  harbour  of  the  said  town  of  Southampton,  in  such  and  the  same 
manner  as  if  they  came  to  and  used  the  said  pier,  dock,  or  basin  :  again  shewing  the 
distinction  between  the  Southampton  Water  and  the  harbour  of  the  commissioners, 
and  clearly  indicating  that,  without  such  enactment,  vessels  navigating  the  South- 
ampton Water  would  not  be  deemed  to  be  within  the  harbour  of  the  town  of 
Southampton,  and  limiting  the  effect  of  that  enactment  to  the  payment  of  boom- 
age dues. 

In  the  preamble  of  the  act  of  the  1  &  2  W.  4,  c.  i.  (the  Pier  Act  under  which 
this  information  is  laid),  the  two  former  acts  are  recited  :  thus  identifying  the  port 
of  the  town  of  Southampton  mentioned  in  those  acts  with  the  port  mentioned  in 
that  act. 

In  determining  the  true  meaning  of  that  act,  it  is  necessary  to  consider  the  object 
and  purpose  of  passing  the  act  ;  and  these  are  stated  in  the  preamble,  viz.  to  remedy 
the  inconvenience  which  (notwithstanding  the  enlargement  of  the  quay  and  the 
improvement  of  the  port)  passengers  experienced  on  landing  and  embarking  at  the 
said  port,  by  the  necessity  of  being  conveyed  by  boats  to  and  from  the  steam-boats 
and  the  shore,  and  being  detained  on  board  the  vessels  by  reason  of  the  obstruction 
of  the  mud.  To  remedy  this,  the  commissioners  obtained  the  present  act,  which  is 
in  fact  an  enlargement  of  the  powers  contained  in  the  former  acts  ;  and  they  were 
thereby  authorized  to  erect  a  pier  or  landing-place  at  the  then  breakwater  of  the  said 
town  of  Southampton,  so  that  vessels  might  be  able  to  float  alongside  such  pier  at 
low-water,  and  [325]  to  take  the  tolls  enumerated  in  the  schedule  to  the  act,  on 
passengers,  luggage,  &c,  landing  at  the  said  pier. 

They  were  further  authorized  to  borrow  a  sum  of  money  on  the  security  of  those 
tolls  ;  and  by  the  51st  section,  the  commissioners  are  prohibited  from  erecting  any  other 
landing-place  for  passengers  in  the  said  port  of  Southampton,  till  the  money  borrowed 
should  be  paid  off,  though  they  were  authorized  to  keep  in  repair  the  then  existing 
steps  and  landing-places.  And  it  is  remarkable  that  this  prohibition  extends  only  to 
the  commissioners,  and  not  to  other  persons. 

And  by  the  56th  section,  under  which  the  present  information  is  laid,  steam-boats 
are  compelled  to  come  alongside  the  pier  to  land  and  embark  their  passengers. 

The  scope  and  object  therefore,  of  those  clauses  appear  to  be,  to  prevent  steam- 
boat passengers  landing  at  the  old  quays  and  landing-places  of  the  commissioners, 
where  no  tolls  were  taken  on  passengers,  and  to  compel  them  to  land  at  the  new  pier, 
■where  they  would  pay  the  tolls  authorized  by  the  act,  and  thus  secure  a  revenue  to 
the  commissioners. 

Upon  a  review  of  the  whole  matter,  the  magistrates  were  of  opinion  "  that  the  port 
of  Southampton  "  mentioned  in  the  56th  section  of  the  Pier  Act  is  identical  with  the 
port  of  the  town  of  Southampton  mentioned  in  the  previous  acts,  and  which  the  com- 
missioners were  impowered  to  improve  by  erecting  quays,  docks,  and  warehouses  ;  that 
vessels  entering  the  river  Itchen  are  not  subject  to  the  authority  or  c  ntrol  of  the 
commissioners,  except  for  the  purpose  of  paying  the  boomage  dues,  and  that  the 
landing-place  in  question,  being  situated  in  the  river  Itchen,  forms  no  part  of  such 
port  of  Southampton,  within  the  meaning  of  the  said  Pier  Act. 

[326]  The  case  was  argued  by  Bovill,  Q.  C.  (with  whom  was  Bullar),  for  the 
appellant,  and  by  Karslake,  Q.  C.  (with  whom  were  Betham  and  Macnamara),  for  the 
respondent. 

Erle,  C.  J.  I  am  of  opinion  that  the  magistrates  came  to  a  wrong  conclusion  in 
this  case.  Giving  the  best  attention  I  have  been  able  to  the  section  of  the  statute  upon 
which  the  information  was  laid,  it  seems  to  me  that  the  penalty  was  incurred.  The 
question  is  whether,  on  the  occasion  referred  to  in  the  information,  the  steam-vessel 
"  Lady  of  the  Lake "  arrived  in  the  port  of  Southampton.  The  master  was  duly 
required  by  five  of  the  passengers  to  land  them  at  the  Royal  Pier,  and  he  without  any 
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lawful  excuse  refused  to  do  so.  Did  he  arrive  in  the  port  of  Southampton  i  I  answer 
that  question  in  the  affirmative.  I  do  not  undertake  to  define  what  are  the  extreme 
limits  to  which  the  won  Is  "  the  port  of  Southampton"  may  lie  carried:  it  is  enough, 
if  the  vessel  in  question,  within  the  meaning  of  the  Southampton  Pier  Act,  1  &  2 
W.  4,  c.  i.,  came  within  the  port  of  Southampton.  The  statute  recites  the  43  (i.  .'!, 
c.  xxi.,  "An  act  for  abolishing  certain  dues  called  petty  customs,  anchorage,  and 
groundage,  and  for  improving  the  port  of  the  town  of  Southampton,  for  making  a 
convenient  duck  for  the  security  of  ships,  for  extending  the  quays  and  wharfs,  and 
making  docks  and  piers  in  the  harbour  there,  and  for  erecting  warehouses  for  the  safe 
custody  of  goods  and  merchandize,  and  for  imposing  certain  duties  for  the  above 
purposes,"  and  also  the  50  G.  3,  c.  clxviii.,  "  An  act  for  altering  and  amending  an  act 
made  in  the  forty-third  year  of  his  present  Majesty's  reign,  for  improving  the  port  of 
the  town  of  Southampton.'"  It  then  recites  that  "the  quay  of  the  said  port  of  South- 
ampton has  heen  much  enlarged,  and  the  avenues  [327]  thereto  much  widened,  and 
the  port  generally  improved  ;  but  the  said  port  of  Southampton  being  a  place  of  great 
public  resort  for  persons  passing  and  re-passing  to  and  from  the  Isle  of  Wight,  the 
islands  of  Guernsey  and  Jersey,  and  to  and  from  France,  particularly  by  steam-boats 
or  vessels,  it  would  much  tend  to  the  convenience  and  safety  of  passengers  embarking 
and  landing  at  the  said  port,  and  to  the  accommodation  of  trading  vessels,  if  a  separate 
and  convenient  landing-place  were  made  for  passengers  and  their  baggage,  to  prevent 
any  necessity  for  passengers  being  conveyed  by  boats  to  and  from  such  steam-boats  or 
vessels  from  and  to  the  shore,  and  being  detained  on  board  the  vessels,  as  they  now 
are,  by  reason  of  the  obstruction  of  the  mud,  and  otherwise,  would  be  of  great  public 
utility."  The  act  then  proceeds  to  appoint  commissioners  ;  and  by  s.  1  4  it  is  enacted 
that,  "as  soon  as  conveniently  may  lie  after  the  passing  of  this  act,  it  shall  be  lawful 
for  the  said  commissioners,  and  they  are  hereby  authorized  and  required,  to  erect  and 
build,  or  cause  to  be  erected  and  built,  a  new  pier  or  landing-place  at  the  present 
breakwater  of  the  said  town  of  Southampton,  so  that  vessels  may  be  able  to  float 
alongside  such  pier  at  low  water,  such  pier  to  communicate  with  the  west  end  of  the 
present  Watergate  Quay,  at  or  near  the  bottom  of  Bugle  Street,  in  the  said  town  and 
county  of  Southampton,  and  to  be  built  of  stone,  &c,  and  to  excavate  the  soil  or  mud 
at  any  parts  near  thereto,  and  to  make  proper  approaches  thereto;  and  also  to  erect 
thereon  and  put  up  cranes,  crane-houses,  steps,  toll-gates,  toll-houses,  railings,  and 
such  other  erections  and  conveniences  as  the  said  commissioners  shall  think  proper, 
for  the  facilitating  the  landing  or  shipping  of  horses,  carriages,  luggage,  and  other 
goods,  and  for  the  taking  the  tolls  thereinafter  allowed  to  be  taken,"  &c.  The  56th 
section, — which  [328]  is  the  section  upon  which  the  information  is  laid, — enacts 
"  that  all  captains,  masters,  or  persons  in  command  of  steam-boats  carrying  passengers, 
shall,  immediately  on  their  arrival  in  the  said  port  of  Southampton,  if  required  so  to 
do  by  any  five  passengers,  and  provided  there  be  sufficient  accommodation  for  such  steam- 
boat or  other  vessel,  and  the  wind  and  weather  will  permit,  conic  alongside  the  said 
intended  pier,  for  a  sufficient  time  to  enable  passengers  and  their  luggage  to  land 
thereat;  and  also  shall  (if  carrying  or  being  ready  or  willing  to  carry  passengers) 
immediately  before  their  departure  from  the  said  port  of  Southampton,  provided  there 
be  sufficient  accommodation  for  such  steam  boat  or  other  vessel,  and  if  wind  and 
weather  will  permit,  come  alongside  the  said  intended  new  pier,  for  the  purpose  of 
enabling  passengers,  together  with  their  luggage,  to  embark  from  the  said  intended 
pier:  and,  in  case  of  any  captain,  muster,  or  person  in  command  of  any  steam  boat  or 
other  vessel  Carrying  passengers,  or  being  ready  or  willing  to  carry  passengers,  refusing 
or  neglecting  to  obey  and  follow  this  enactment,  he  or  they,  for  every  Buch  refusal  or 
neglect,  shall  forfeit  and  pay  to  the  commissioners  any  sum  not  exceeding  51."  I 
judge  from  the  preamble,  and  from  the  1 1th  section,  that  the  legislature  contemplated 
the  providing  of  accommodation  for  passengers  coming  to  and  departing  from  the 
town  'if  Southampton  ;  and  persons  coming  to  Nbrtham  or  Chappel,  which  are  in  the 
parish  of  St.  Michael  in  Southampton,  are  persons  coming  to  the  porl  of  Southampton. 
Mr.  Kaislake,  on  behalf  of  the  steam-boat  company,  contends  thai  the  56th  section 
refers  to  the  town  of  Southampton  in  the  immediate  vicinity  of  the  quays  improved. 
But  that  would  be  importing  words  for  which  1  find  no  authority.     The  preamble 

clearly  is  not  limited  to  passengers  coming  to  the  old  quays. 

[329]  It   has  been  further  suggested  thai    the  56th   tion  cannot   have   been 

intended    In    apply,    unless    I  he    ■   i j . t : i i  1 1    can    see    that    there    is   aeeoiiinmdatioii   at    the 
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Royal  Pier.  But  the  answer  to  that  is,  that  persons  navigating  to  and  from  the  port 
of  Southampton  must  know  the  extent  of  the  accommodation  there  at  all  times  of  the 
tide.  So  far,  therefore,  for  the  intention  of  the  statute,  and  the  actual  facts.  It 
seems  from  the  survey  of  Charles  II.,  that  Itchen  is  clearly  within  the  limits  of  the  old 
port  of  Southampton.  And  I  think  the  steam-boat  in  question  was  going  to  the  port 
of  Southampton  within  the  meaning  of  the  statute.  The  legislature  appeal'  to  have 
had  two  objects  in  view, — the  convenience  of  passengers  landing  and  embarking  at 
Southampton,  and  the  securing  a  fund  for  the  commissioners.  I  am  clearly  of  opinion 
that  the  penalty  was  incurred. 

WlLLES,  J.  I  am  of  the  same  opinion.  Construing  the  statute  according  to  the 
subject-matter,  there  is  no  difficulty  in  giving  effect  to  the  words  "port  of  South- 
ampton." The  pier  was  erected  for  the  convenience  of  persons  coming  to  or  going 
from  the  town  of  Southampton.  The  legislature  evidently  meant  to  speak  of  persons 
who  were  using  the  port  of  Southampton  for  the  purpose  of  passing  to  and  from  the 
town  of  Southampton.  When  the  consequences  of  any  other  construction  are  looked 
at,  it  will  be  seen  that  this  must  be  the  true  construction.  I  entirely  agree  with  my 
Lord  that  the  decision  of  the  magistrates  must  be  reversed,  with  an  intimation  to 
them  that  there  ought  to  be  a  conviction. 

Byles.  J.  I  am  of  the  same  opinion.  It  is  impossible  to  give  any  effect  to  this 
act  of  parliament  without  construing  "the  port  of  Southampton"  to  mean  [330]  the 
port  in  the  narrower  sense  contended  for  by  Mr.  Bovill.  The  object  of  the  erection 
of  the  pier  was,  the  accommodation  of  passengers  to  and  from  Southampton  and  the 
Isle  of  Wight  and  the  other  places  named  in  the  preamble.  If  those  words  are  to  be 
taken  in  the  larger  sense  contended  for  by  Mr.  Karslake,  the  consequence  will  be  that 
persons  coming  to  Southampton  from  the  Isle  of  Wight,  or  going  from  Southampton 
to  the  Isle  of  Wight,  would  be  deprived  of  the  advantage  which  the  preamble  and  the 
1st  section  of  the  statute  shew  was  especially  devised  for  their  convenience.  It  is 
unnecessary  to  say  whether  the  definition  of  the  port  of  Southampton  in  the  return  to 
the  commission  in  the  32  Car.  2  is  correct.  I  think  we  must  adopt  the  rule  which 
the  court  of  Queen's  Bench  adopted  in  the  case  of  The  Dock  Company  at  Kingston-upon- 
Hull  v.  Browne,  2  B.  &  Ad.  43.  The  port  of  Kingston-upon-Hull  is  mentioned  in  acts 
of  parliament,  charters,  and  other  documents,  in  two  senses, — first,  according  to  the 
popular  understanding,  as  denoting  a  particular  place, — and,  secondly,  in  a  larger 
acception,  as  comprising  under  one  name  a  district  of  many  places  classed  together  for 
the  purposes  of  the  revenue,  and  of  which  Kingston-upon-Hull  is  the  chief.  And  the 
court  held  that  the  statute  14  G.  3,  c.  56,  s.  42,  which  gives  the  Hull  Dock  Company 
a  tonnage  on  ships  coming  into  or  going  out  of  the  harbour  of  Kingston-upon-Hull, 
and  the  company's  basin  or  docks  within  the  port  of  Kingston-upon-Hull,  or  imladimg 
or  lading  any  of  their  cargos  within  the  said  port,  must  be  construed  as  using  the  term 
"  port "  in  the  popular  sense,  and  not  therefore  as  extending  the  burthen  of  dock  dues 
to  places  which,  in  point  of  local  description,  are  without  the  port  of  Hull, — as,  Cioole, 
on  the  river  Ouse.  The  magistrates  appear  to  have  given  very  great  attention  to  the 
matter :  but  I  cannot  help  [331]  agreeing  with  my  Lord  and  my  Brother  Willes  that 
the  view  they  have  taken  is  erroneous. 

Keating,  J.  I  am  of  the  same  opinion.  Though  I  think  their  decision  was 
erroneous,  I  think  the  magistrates  may  very  well  be  excused  for  entertaining  the 
opinion  they  did.  The  paramount  object  of  the  Southampton  Pier  Act  was  to  secure 
to  those  frequenting  the  town  of  Southampton  a  safe  and  convenient  access  by  means 
of  this  pier.  The  51st  section,  which  restrains  the  commissioners  from  building 
another  pier  until  the  debts  of  the  intended  pier  should  have  been  fully  satisfied, 
strongly  corroborates  our  view  of  the  intention  of  the  legislature.  To  construe  the 
act  as  the  magistrates  construed  it,  and  in  the  way  Mr.  Karslake  has  contended  for, 
would  utterly  defeat  that  intention.  It  is  not  necessary  for  us  to  lay  down  the  exact 
limits  of  the  port :  it  is  enough  for  us  to  say  that  the  natural  meaning  of  the  words 
of  the  statute  includes  the  spot  in  question. 

Bovill,  for  the  appellant,  asked  for  costs. 

Erle,  C.  J.  In  deference  to  the  opinion  of  the  magistrates,  and  considering  the 
nature  of  the  question,  we  do  not  think  it  a  case  for  costs. 

Decision  reversed,  without  costs. 
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[332]     Rice  v.  Shepherd.     April  L6th,  1862. 

[S.  ('.  6  L.  T.  432.] 

The  husbaod  is  liable  to  an  action  a(  the  suit  of  his  wife's  solicitor,  for  costs  neces- 
sarily incurred  by  her  in  filing  a  petition  in  the  1  >ivorce  court  for  a  judicial  separa- 
tion mi  the  ground  of  cruelty  and  adultery,  although  the  petition  is  not  proceeded 
with,  and  the  course  prescribed  by  the  practice  of  the  Divorce  court  for  obtaining 
the  wife's  costs  has  not  been  pursued. 

This  was  an  action  upon  a  solicitor's  bill  for  business  dune  upon  the  retainer  of 
the  defendant's  wife  on  a  petition  filed  by  her  in  the  Divorce  court  for  a  judicial 
separation  on  the  ground  of  cruelty  and  adultery,  in  which  the  proceedings  had  been 
stayed. 

The  cause  was  tried  before  Willes,  •'.,  at  the  sittings  in  Middlesex  after  last  term, 
when  a  verdict  was  found  for  the  plaintiff,  damages  401.  Is.  6d.,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court,  should  lie  of  opinion 
that  he  was  not  liable  for  the  costs  under  the  circumstances. 

Denman,  <,».  C,  now  moved  accordingly.  It  must  be  conceded  that  the  petition 
alleges  acts  which,  if  proved,  would  make  out  a  ease  of  cruelty  against  the  husband. 
In  Broum  \.  Acbroyd,  5  Ellis  &  B.  819,  it  was  held  that,  if  a  wife,  from  reasonable 
apprehension  of  personal  violence,  leave  her  husband's  house,  and  it  becomes  necessary, 
for  her  protection,  that  she  should  obtain  a  divorce  a  mensa  et  thoro,  the  law  gives  her 
authority  to  pledge  her  husband's  credit,  for  the  expenses  of  the  proceeding:  and 
that  the  question  of  the  husband's  liability  is  whether,  at  the  commencement  of  the 
proceeding,  there  was  such  reasonable  ground  in  fact  for  anticipating  ill  treatment 
that  the  divorce  was  necessary  for  the  protection  of  the  wife.  But  there,  the  proctor 
had  no  other  remedy  for  his  costs  than  by  bringing  an  action.  Now,  according  to  the 
practice  of  the  IHvorce  court,  the  wife  loses  her  remedy  for  costs,  if  she  neglects  to 
procure  them  to  be  taxed  de  die  in  diem:  Keats  v.  Keats,  28  Law  J.,  Prob.  &  Mat. 
Cus.  57.  The  proctor  or  solicitor  has  no  right  to  let  the  time  go  [333]  by  for  taxing 
the  costs,  ami  then  turn  round  and  sue  the  husband. 

Ijm.k,  ('  J.  The  only  question  here  is  whether  the  cause  of  action  is  disproved 
by  the  matter  alleged.  Assuming  that  such  cruelty  is  alleged  in  the  petition  as  would 
entitle  the  wife  to  the  relief  she  prayed,  the  case  of  Broivn  v.  Aclcroyd,  5  Ellis  &  I>. 
si1.),  has  established  that  a  wife  has  a  right  to  pledge  her  husband's  credit  for  the  costs 
of  a  suit  rendered  necessary  by  his  conduct,  No  doubt  such  costs  come  under  the 
description  of  a  "necessary."  The  wife  pledges  her  husband's  credit  at  the  beginning 
of  the  suit  :  and  1  see  nothing  in  the  practice  of  the  Divorce  court  to  take  away  the 
wife's  COmmon-law  right.  The  right  to  apply  for  a  taxation  de  die  in  diem  is  a  con- 
current or  cumulative  remedy,  and  may  well  co-exist  with  the  common-law  right  to 
bring  an  action. 

WILLES,  .1.  I  am  of  the  same  opinion.  It  is  admitted  that  the  proceedings  in 
the  Divorce  court  were  necessary  for  the  protection  of  the  wit.',  and  therefore  Brownt 
\.  Ackroyd  shews  that  the  action  is  maintainable.  As  to  tin'  mode  of  making  the 
husband  pay  in  the  Divorce  court,  that  is  only  one  of  t  he  numerous  met  hods  oi  giving 
a  reined)-.       The  action  at  common  law  is  not  taken  away. 

The  rest  oi  t  lie  court  concurring, 

Rule  refused. 


[334]      PHENE   ''.    POPPLEWBLL    IND    ANOTHER,      April   17th,   1862. 

[S.  Q  .".I  I..  .1.  C  I1.  235    6  I..  'I'.  247  ;  8  Jur.  N.  S.  1104 ;  10  W.  R  .V-':i. 
Explained,  Oastler  v.  Henderson,  I s 7 7 ,  2  <t»   I'..  I»  578.] 

An  agreement  by  landlord  and  tenant  that  the  term  shall  be  put  an  end  to,  acted  upon 

by  the  tenant's  quitting  the  premises,  and  the  landlord  by  some  unequivocal  act 
baking  possession,  amounts  to  a  surrender  by  operati t  law,     Where,  therefore, 

the  tenant  left    tic  key  at    the  counting-house  of  the   landlord,  and   the  latter. 
though  he  at  first  refused  to  accept  it,  afterwards  put  up  a  board  to  let  the  prem 
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and  used  the  key  to  shew  them,  and  painted  out  the  tenant's  name  from  the  front : 
— Held,  sufficient  evidence  of  a  surrender  by  operation  of  law. 

This  was  an  action  in  which  the  plaintiff  sought  to  recover  from  the  defendants 
rent  of  certain  premises  for  three  quarters,  commencing  on  the  25th  of  October  1861. 

The  cause  was  tried  before  Willes,  .T.,  at  the  sittings  at  Westminster  after  last 
Term,  when  the  following  facts  appeared  in  evidence  : — The  original  letting  was  under 
a  void  agreement  for  seven  years,  commencing  on  the  25th  of  January,  1858,  at  the 
yearly  rent  of  751.,  payable  quarterly.  The  defendants  took  possession  under  the 
agreement,  and  continued  to  occupy  the  premises  as  tenants  from  year  to  year  until 
the  month  of  March  1861,  when  they  assigned  all  their  property  for  the  benefit  of 
their  creditors,  and  quitted  the  premises,  tendering  the  key  to  the  plaintiff  (the 
landlord),  who  however  declined  to  receive  it.  Ultimately,  on  the  12th  of  April,  the 
defendants  left  the  key  at  the  plaintiff's  counting-house,  and  it  was  not  returned. 
Nothing  further  was  done  until  the  4th  of  May,  when  the  plaintiff  went  upon  the 
premises  and  caused  the  front  of  the  house  to  be  washed  down  ;  and  in  June  the  key 
was  given  to  an  auctioneer  to  enable  him  to  shew  the  premises,  and  a  board  put  up 
intimating  that  they  were  to  let.  The  defendants'  names  were  painted  out  on  the 
24th  of  September  ;  and  on  the  2'Jth  of  October,  the  landlord  gave  them  a  formal 
notice  that  he  had  resumed  the  possession. 

The  defendants  paid  into  court  181.  15s.  to  cover  the  quarter's  rent  down  to  the 
25th  of  April :  but  they  insisted  that  the  return  of  the  key,  coupled  with  the  acts  of 
the  landlord  subsequently  to  that  date,  amounted  to  a  surrender  by  operation  of  law. 

The  learned  judge,  being  of  this  opinion,  directed  a  verdict  to  be  entered  for  the 
defendants,  reserving  leave  [335]  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
amount  of  two  quarters'  rent,  if  the  court  should  be  of  a  contrary  opinion, — the  court 
to  be  at  liberty  to  draw  such  inferences  from  the  facts  as  a  jurjT  would  have  been 
wan-anted  in  drawing 

Karslake,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  for  381.  5s.,  on  the  ground  that  the  facts  proved  did  not  shew  that  the 
tenancy  was  ended.  He  referred  to  Red-path  v.  Roberts,  3  Esp.  N.  P.  C.  225,  to  shew 
that  the  mere  putting  up  a  bill  and  endeavouring  to  let  the  premises  is  no  determina- 
tion of  the  contract  of  tenancy. 

Parry,  Serjt.,  and  H.  Lloyd,  now  shewed  cause.  The  acts  of  the  landlord  in 
cleaning  and  repairing  and  endeavouring  to  let  the  premises,  coupled  with  the  fact 
of  his  having  kept  the  key,  were  clearly  sufficient  to  warrant  a  jury  in  finding  that 
the  tenancy  was  put  an  end  to.  In  Gore  v.  Wright,  8  Ad.  it  E.  118,  3  N.  &  P.  243, 
to  debt  for  631.  rent  for  two  years  and  one  quarter  due  the  25th  of  March,  1837, 
reserved  on  a  demise  for  forty-five  years  at  281.  per  annum,  the  defendant  pleaded 
that,  before  any  part  of  the  sum  claimed  became  due,  and  more  than  two  years  and 
a  quarter  before  the  25th  of  March,  1837,  and  before  the  25th  of  December  1834,  viz. 
on  the  17th  of  April,  1834,  the  plaintiff  and  defendant  agreed  that  the  defendant 
should  give  up,  and  the  plaintiff'  take,  possession  of  the  premises  before  the  25th  of 
December,  1834,  in  consideration  whereof  the  defendant  should  be  discharged  from 
the  rent  which  would  have  become  due  for  the  occupation  after  the  25th  of  December, 
1834  ;  the  possession  was  given  up  by  the  defendant  and  accepted  by  the  plaintiff 
accordingly:  and  that  the  plaintiff  entered  on  the  1 7th  of  April,  1834,  and  [336] 
held  ever  since,  and  the  defendant  had  not  held  since, — "and  the  said  tenancy  and 
the  defendant's  said  interest  were  thereby  then  surrendered  and  extinguished:"  and 
it  was  held  that,  on  this  plea,  the  objection  did  not  arise  whether  the  term  was  shewn 
upon  the  record  to  be  regularly  surrendered  according  to  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  3, — the  defence  being  merely  an  executed  contract  that,  in  con- 
sideration of  the  defendant's  giving  up  possession,  the  plaintiff  should  abandon  his 
claim  to  the  rent ;  and  that  such  defence  was  valid.  In  Griffith  v.  Hodges,  1  C.  &  P. 
419, — which  will  probably  be  relied  on, — the  landlord  (of  lodgings)  was  held  not  to 
have  resumed  possession  by  merely  causing  a  fire  to  be  lighted  in  one  of  the  rooms 
for  the  purpose  of  roasting  a  hare.  And  in  L'alpatli  v.  llohais,  3  Esp.  N.  P.  C.  225, 
all  the  landlord  did  was  to  put  up  a  bill  announcing  the  premises  to  let.  Here, 
however,  besides  retaining  the  key,  the  landlord  proceeds  to  repair  the  premises,  and 
removes  the  tenants'  names  from  the  front.  That  clearly  amounted  to  evidence,  and 
strong  evidence,  that  the  tenancy  had  been  put  an  end  to  by  mutual  consent. 
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Karslake,  Q.  C,  and  Francis,  in  support  of  the  rule.  The  Fw  I  of  the  nun  return 
of  the  key  by  the  landlord  amounts  to  nothing;  for  the  tenants  had  quitted  in  a 
state  of  insolvency,  and  were  not  to  be  found;  and  besides,  they  might  at  any  time 
have  re  demanded  it.  The  facts  relied  on  here  fall  very  far  short  of  those  pleaded  in 
Gori  v.  Wright  Then  is  any  agreement  for  a  dissolution  of  the  contract  to  l>e 
inferred  from  the  subsequent  conduct  of  the  landlord  .'  The  attempts  to  let  amount 
to  nothing:  Redpalfi  v.  Roberts,  3  Esp.  X.  P.  C.  225;  Dot  •>.  Hvddleston  v.  Johnston, 
M'Clell.  &  V.  141.  In  the  last-mentioned  case,  a  tenant  from  year  to  year  by  a  Lady 
Day  holding  agreed  by  parol  with  his  land-[337]-lord's  agent,  to  quit  at  the  ensuing 
Lady  Day,  which  was  within  half  a  year;  and  the  premises  were  re-let  by  auction, 
at  which  the  tenant  attended  and  bid,  but  the  new  tenant  was  not  let  into  possession  : 
and  it  was  held  that  the  tenancy  was  not  determined,  there  not  having  been  either 
a  sufficient  notice  to  quit,  or  a  surrender  by  operation  of  law,  within  the  meaning  of 
the  Statute  of  Frauds.  It  is  hardly  possible  to  conceive  circumstances  stronger  than 
those  relied  upon  there.  A  mere  parol  licence  to  a  tenant  to  give  up  the  premises 
is  not  sufficient  to  constitute  a  surrender  by  operation  of  law  :  there  must  be  some 
unequivocal  act,  which  the  landlord  is  estopped  from  disavowing;  such  as  an  actual 
taking  of  possession,  or  the  letting  in  a  new  tenant.  In  Whitehead  v.  Clifford,  5  Taunt. 
518,  it  was  held  that  if  a  landlord  in  the  middle  of  a  quarter  accepts  from  his  tenant 
the  key  of  the  house  demised,  under  a  parol  agreement  that,  upon  her  then  giving 
up  the  possession,  the  rent  shall  cease,  and  she  never  afterwards  occupies  the 
premises,  he  cannot  recover  in  an  action  for  the  use  and  occupation  of  the  house  for 
the  time  subsequent  to  his  accepting  the  key.  Gibbs,  C.  J.,  there  says  :  "The  action 
for  use  and  occupation  depends  either  upon  actual  occupation,  or  upon  an  occupation 
which  the  defendant  might  have  had,  if  she  had  not  voluntarily  abstained  from  it. 
Here,  the  plaintiff  himself  takes  possession  of  the  house,  and  makes  the  profit  of  the 
premises;  it  was,  therefore,  impossible  for  the  defendant  during  the  same  time  to 
have  used  and  occupied  the  premises,  if  she  would.  As  to  the  case  in  Campbell  (o), 
it  is  very  [338]  different  from  this,  and  we  do  not  throw  out  any  opinion  against  it  ; 
but,  when  the  like  circumstances  arise,  it  will  be  proper  to  consider  them."  What 
was  there  here  to  prevent  the  tenants  from  having  the  enjoyment  of  the  premises  1 
In  Thomas  v.  Cook,  -2  B.  &  Aid.  L19,  the  circumstances  which  were  held  to  constitute 
a  valid  surrender  by  act  and  operation  of  law,  were  unequivocal;  the  landlord  had 
accepted  a  new  tenant,  upon  whose  goods  he  had  distrained.  [Willes,  J.  Surrender 
by  operation  of  law  is  as  old  as  the  time  of  Lord  Coke.]  There  must  be  some  decisive 
acl  ,in  the  part  of  the  landlord  shewing  his  intention  lodeprive  the  tenant  of  his  estate. 
Bessell  v.  Landsberg,  7  Q.  B.  638,  is  also  strong  to  shew  how  unequivocal  the  act  must 
lie  In  operate  a  dissolution  of  the  tenancy.  There,  a  tenant  from  year  to  year  gave 
his  landlord  notice  to  unit,  ending  at  a  time  within  half  a  year:  the  landlord  at  first 
acquiesced,  but  ultimately  refused  to  accept  the  notice:  the  tenant  quitted  according 
to  his  notice,  and  the  landlord  entered  and  did  some  repairs:  ami  it  was  held  that 
the  tenancy  was  not  [339]  determined.  [liyles,  .1.  Who  by  the  terms  of  the  agree 
ment  line  was  bound  to  do  the,  repairs'!]  The  tenants.  I  I -lyles,  J.  Then,  the  land- 
lord had  no  right  to  go  upon  the  premises  to  repair  them.  |      The  facts  as  to  the  second 

(a)  Mollett  v.  Brayne,  2  Campb.  103.  There,  the  defendant  took  the  premises  in 
question  of  the  plaintiff  at  Lady-Day,  1808,  at  the  yearly  rent  of  1-1.  In  the 
November  following,  disputes  arose  between  the  parties  as  to  the  doing  oi  some 
repairs.  The  defendant  then  threatening  to  quit  the  premises,  the  plaintiff  said, 
"You  may  quit  when  you  please."  The  defendant  accordingly  left  the  premises  a 
few  days  after,  and  tendered  the  plaintiff  rent  for  a  day  beyond  the  time  he  had 
occupied  them.  This  sura  was  paid  into  courl  upon  the  tender  pleaded:  and  the 
que  tion    ■        whether  the   plaintiff  was   entitled   to  rent  alter  the  defondanl    had 

quitted.     Lord  Ellenborough  wasoi  opinion  that  the  tenancy  was  not  determined rely 

by  the  landlord  giving  the  tenant  a  parol  licence  to  quit,  and  the  tenanl  quitting 
accordingly.     "At  that  time,"  says  his  Lordship,  ■■there  was  a  subsisting  term  in  the 

pi  imises ;  and  that  the  Statute  of  fraud-  provides  thai   no  leas •  term  of  years  or 

any  uncertain  interest  of  or  in  am    messuages,  Lands,  tenements,  or  hereditament  . 

shall  lie    urrendered,  unless  bed I  or  note  in  writing,  ot    by  acl   and  operati f 

law.     Here,  there  was  mi  d I  or  note  in  writing;  and  nothing  was  proved  which 

can  be  considered  a  surrender  by  operation  oi  law. 
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quarter,   viz.   from   April   the   "25th   to  July   the   25th,  differ  somewhat   from  those 
applicable  to  the  quarter  ending  on  the  25th  of  October. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged  :  and  I  have 
come  to  the  conclusion  that  there  was  a  surrender  of  the  premises  to  the  landlord  by 
act  and  operation  of  law.  The  tenancy  was  a  tenancy  from  year  to  year,  at  a  rent 
payable  quarterly.  On  the  12th  of  April  (before  the  first  quarter's  rent  became  due), 
the  key  was  left  by  the  tenants  at  the  counting-house  of  the  landlord,  with  the 
intention  of  relinquishing  the  tenancy  ;  and  it  remained  on  the  landlord's  premises. 
It  is  true  that  the  tenants'  offer  was  not  then  accepted  :  but  the  leaving  the  key  with  him 
was  a  continuing  offer  on  the  part  of  the  tenants ;  and  as  soon  as  the  landlord  did  an 
act  which  would  have  constituted  him  a  trespasser  if  he  had  not  exercised  the  option 
thus  given  to  him,  that  afforded  ground  for  the  inference  that  he  assented  to  the  tenancy 
being  put  an  end  to.  It  was  evidence  to  that  effect.  His  taking  the  key  and  shewing 
the  premises  with  a  view  to  letting  them,  knowing  that  the  tenants  were  insolvent, 
and  his  putting  up  a  board  announcing  that  the  premises  were  to  let,  was  also  evidence 
of  an  election  on  his  part  to  assent  to  the  proposal  of  the  tenants,  and  may  be  coupled 
with  the  subsequent  painting  out  of  the  defendants'  names  and  the  taking  actual 
possession  after  the  25th  of  October.  Putting  all  these  together,  I  can  come  to  no  other 
conclusion  than  that  the  landlord  exercised  his  option  to  accept  the  surrender.  That 
the  resumption  of  premises  by  the  landlord  [340]  with  the  assent  of  the  tenant 
constitutes  a  surrender  by  act  and  operation  of  law,  is  clear  from  the  cases  of  Grimma/n 
v.  Legge,  8  B.  &  C.  .".24,  2  M.  &  R.  4:58,  and  Dodd  v.  Ackfom,  6  M.  &  G.  672,  7  Scott, 
X.  R.  415.  This  mode  of  putting  an  end  to  a  tenancy  has  undoubtedly  been  pro- 
ductive of  much  litigation  from  the  time  of  Lord  Ellenborough  downwards.  But  I 
think  the  cases  of  Grimmnn  v.  Legge  and  Dodd  v.  AcMom  have  put  the  matter  upon 
a  proper  foundation  :  anything  which  amounts  to  an  agreement  on  the  part  of  the 
tenant  to  abandon  and  on  the  part  of  the  landlord  to  resume  possession  of  the 
premises  amounts  to  a  surrender  by  operation  of  law.  I  think  that  is  a  very  salutary 
rule.  The  cases  of  Griffiths  v.  Hodges,  1  C.  &  P.  419,  Redpath  v.  Roh  rt*,  3  Esp.  N.  P.  C. 
225,  and  Bessell  v.  Landsberg,  7  Q.  B.  638,  shew  only  that,  in  the  opinion  of  the  learned 
judges  who  decided  them,  the  evidence  was  not  sufficient  to  establish  a  surrender  by 
operation  of  law.  I  think  the  ruling  of  my  Brother  Willes  at  the  trial  was  quite  right, 
and  that  the  rule  must  be  discharged. 

WlLLES,  J.  I  am  of  the  same  opinion.  There  is  nothing  inconsistent  with  law 
in  holding  an  agreement  by  the  tenant  to  relinquish  and  by  the  landlord  to  resume 
the  possession  of  the  land  to  revest  the  term  in  the  landlord.  The  common  law 
conveyance,  before  the  Statute  of  Frauds,  was  a  notorious  act  indicating  a  change  of 
the  possession.  That  statute  requires  the  conveyance  to  be  by  writing  in  most  cases, 
in  the  case  of  a  surrender  amongst  others  ;  but  it  expressly  excepts  surrenders  by  act 
and  operation  of  law,  which  therefore  remain  as  they  were  at  common  law.  Now, 
one  way  in  which  there  might  be  a  surrender  of  a  term  by  the  common  law,  was  by 
the  tenant  taking  a  new  lease,  even  for  a  shorter  term,  and  to  commence  in  [341] 
future,  provided  the  new  lease  coincided  with  any  part  of  the  term  created  by  the  old 
one.  Thus,  a  lease  for  a  thousand  years  might  be  surrendered  by  the  tenant  taking 
a  new  lease  for  two  or  three  years,  to  commence  at  any  time  before  the  expiration  of 
the  thousand  years  term.  That  is  giving  a  far  greater  effect  to  the  act  of  the  parties 
than  that  which  is  given  here.  There  are  many  other  ways  in  which  a  surrender  by 
act  and  operation  of  law  may  take  place  :  for  instance,  where  the  landlord  and  tenant 
have  by  mutual  agreement  consented  that  the  term  shall  be  put  an  end  to,  and  the 
possession  is  changed  in  consequence,  whether  the  landlord  re-enters  by  himself  or  by 
a  new  tenant,  that  constitutes  a  surrender  by  operation  of  law.  There  is  no  difference 
in  principle  between  that  case  and  the  taking  of  a  new  lease.  The  intention  of  the 
parties  is  to  be  made  out  by  the  circumstances.  What  are  the  circumstances  here? 
The  tenants  had  failed  in  business,  and  wished  to  retire  from  the  premises.  This  was 
known  to  the  landlord,  as  also  that  the  tenants  were  very  unlikely  to  be  able  to  pay 
the  rent.  When  the  key  was  offered  to  him,  the  landlord  refused  to  accept  it ;  but 
he  allowed  it  to  be  left  at  his  counting-house.  I  agree  with  my  Lord,  that  the  leaving 
the  key  with  the  landlord  was  a  continuing  offer  on  the  part  of  the  tenants  to  relinquish 
possession.  That  offer  was  not  at  the  time  accepted,  and  therefore  I  think  the  defen- 
dants were  well  advised  in  paying  into  court  enough  to  cover  the  rent  to  the  25th 
of  April.     They  might  have  retracted  their  offer  to  give  up  the  possession  ;  but  they 
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did  not  do  so :  and  the  landlord,  whilst  that  offer  was  continuing,  assents  to  it  by 
putting  up  a  board  and  endeavouring  to  let  the  premises,  entering  with  the  key  and 
shewing  them  to  persons  he  intended  lo  put  in  as  his  tenants.  These,  it  may  lie  said, 
were  equivocal  acts.  But  the  painting  out  the  defendants'  [342]  names  during  the 
next  quarter  was  not  so  equivocal.  That,  followed  bj  the  notice  of  the  26th  of 
October,  that  he  had  taken  possession,  shews  that  the  putting  up  the  board  and 
endeavouring  to  let  the  premises  were  done  in  exercise  of  ownership,  and  not  mere 
gratuitous  arts  done  for  the  benefit  of  the  tenants.  The  case  of  Bedpath  v.  Roberts, 
3  Esp.  X.  P.  ('.  225,  is  distinguishable.  There,  no  act  was  done  by  the  tenant  shewing 
his  assent  to  what  the  landlord  did.  I>u<  J.  Hvddleston  v.  Johnston,  M'Clell.  &  Y.  Ill, 
is  also  distinguishable,  on  the  ground  that  there  nothing  was  done  by  the  landlord 
which  was  equivalent  to  an  entry  by  him  in  pursuance  of  the  agreement:  and  it  may 
be  well  to  consider  wheiher  that  case  is  not  qualified  by  the  decision  of  the  court  of 
King's  Bench  in  Gore  v.  Wright,  8  Ad.  &  E.  118,  3  X.  &  P.  243. 

BYTES,  .T.  I  also  am  of  opinion  that  this  rule  should  be  discharged,  though  I  must 
confess  I  find  it  extremely  difficult,  to  say  the  least  of  it,  to  reconcile  all  the  cases 
upon  the  subject.  It  seems,  however,  to  be  plain  from  them  all,  that  where  there  is 
an  agreement  between  the  landlord  and  the  tenant  that  the  latter  shall  relinquish  and 
the  former  resume  possession  of  the  premises,  and  that  agreement  is  acted  upon  by  a 
change  of  possession,  that  amounts  to  a  surrender  by  act  and  operation  of  law,  within 
the  3rd  section  of  the  Statute  of  Frauds.  The  first  thing  to  be  ascertained  here  is  the 
agreement,  the  will  of  the  landlord  and  of  the  tenants,  and  its  expression.  The 
tenants,  it  seems,  were  in  embarrassed  circumstances,  having  failed  in  business. 
Having  quitted  the  premises,  and  being  desirous  of  relieving  themselves  from  the 
burthen,  they  sent  the  key  to  the  landlord's  counting-house.  Their  wish  to  resign 
the  tenancy  was  incontrovertible,  and  was  known  to  the  landlord.  The  landlord, 
when  [343]  the  key  was  first  left  witli  him,  was  not  willing  to  accept  the  premises: 
but  the  facts  shew  abundantly  that  he  afterwards  changed  his  mind.  Early  in  May, 
he  put  up  a  board  announcing  that  he  was  desirous  of  letting  the  premises.  lie 
afterwards  made  use  of  the  key  so  left  with  him,  to  let  persons  in  to  view  the 
premises.  In  September,  he  painted  out  the  tenants'  names  :  and  on  the  26th  of 
October,  he  gave  them  formal  notice  that  he  had  taken  possession.  These  latter  were 
not  acts  of  an  equivocal  character,  and  they  may  well  explain  the  earlier  acts  which 
in  themselves  were  equivocal.  Upon  the  whole,  I  think  there  was  ample  evidence 
to  shew  an  agreement  bet  ween  the  landlord  anil  the  tenants  i  hat  there  should  be 
a  change  of  possession  before  either  of  the  last  two  quarters'  rent  became  due. 

Keating,  J.  I  am  of  the  same  opinion.  A.ny  agreement  between  landlord  and 
tenant  which  results  in  a  change  of  the  possession,  —  whether  the  former  acts  upon 
the  agreement  by  reletting,  or  by  taking  possession  himself,  or  by  some  unequivocal 
acts  shewing  his  assent  thereto, — will  amount  to  a  surrender  by  act  and  operation  of 
law.  It  appears  to  me  that  the  facts  are  ample  to  shew  that  such  an  agreement  was 
made  in  this  case  and  acted  upon  by  both  parties. 

Rule  discharged. 

[344]    Bradshaw  v.  Beard.    April  29th,  1862. 

[S.  C.  31  L.  J.  ('.  P.  273  ;  ii  L.  T.  158  ;  8  Jur.  X.  S.  1228.] 

The  defendant's  wife   many   years  ago   voluntarily  left    his   house,  and  went    tn  i. 
at    her   brother's,  about    a  mile   distant,  where   si iliniied    lo  live  apart    from  her 

husband  until  her  death,  when  her  brother,  without  any  communication  with  the 

husband,  buried  her  in  a  suitable    manner  I       Held,  that    the  brother  was  entitled  to 
sue  the  husband  for  the  expense  of  the  fl ral. 

This  was  an  action  for  money  paid,  &c,  and  for  money  found  due  upon  accounts 
stated.     Plea,  uc\ er  indebted. 

The  cause  was  tried  before   Byles,  J.,  al   the  sec I  Bitting  at   Weal ter  in 

Hilary  Term  last.     The  facts  which  appeared  in  evidence  were  as  follow 

Alniiii  ten  years  ago,  the  defendant  and  his  wife  (who  was  the  sister  oi  the  plaintiff) 
quarrelled,  and  she  left  her  husband's  bouse,  Littleshulme,  in  Cheshire,  and  went  to 
the  plaintiff  ,  at  the  distance  ol  a  mile,  where    he  continued  t"  reside  until  the  time 
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of  her  death  in  August,  1SG0.  Upon  that  event  taking  place,  the  plaintiff,  without 
communicating  with  the  defendant,  employed  an  undertaker  to  bury  her.  The  defen- 
dant, although  he  knew  what  was  taking  place,  did  not  in  any  way  interfere.  There 
was  conflicting  evidence  as  to  whether  or  not  the  conduct  of  the  plaintiff  had  been 
such  as  to  warrant  his  wife  in  departing  from  her  home.  The  action  was  brought,  as 
well  to  recover  for  necessaries  supplied  to  the  wife  whilst  so  living  apart  from  her 
husband,  as  for  the  expenses  of  the  funeral,  which  amounted  to  81. 

The  jury  found  that  the  defendant's  wife  left  him  of  her  own  free  will,  and  not  at 
his  desire,  or  in  consequence  of  any  cruelty  on  his  part ;  and  that  the  funeral  was 
conducted  by  the  plaintiff'  without  any  understanding  or  intimation  from  the  defen- 
dant that  he  would  not  bury  his  wife :  and  accordingly  they  returned  a  verdict  for 
the  defendant. 

The  learned  judge,  however,  reserved  leave  to  the  plaintiff'  to  move  to  enter  a 
verdict  for  81.,  the  amount  of  the  funeral  expenses. 

[345]  Shee,  Serjt.,  in  Hilary  Term  last,  moved  for  a  new  trial  as  for  a  verdict 
against  evidence,  and  also  to  enter  the  verdict  for  81.  pursuant  to  the  reservation  of 
the  learned  judge.  He  submitted  that,  the  wife  having  died  in  the  plaintiff's  house, 
he  was  bound  to  bury  her :  and  he  relied  on  the  case  of  Ambrose  v.  Kerrison,  10  C.  B. 
776,  where  it  was  held  that  a  husband  is  liable  for  the  necessary  expense  of  the  decent 
interment  of  a  wife  from  whom  he  has  been  separated, — Jervis,  C.  J.,  saying :  "  There 
can  be  no  question  that  an  undertaker  who  performs  a  funeral  may  recover  from  the 
executor  of  the  deceased  (having  assets)  the  reasonable  and  necessary  expenses  of  such 
funeral,  without  any  specific  contract.  That  liability  in  the  executor  is  founded  upon 
the  duty  which  is  impused  upon  him  by  the  character  he  fills,  and  a  proper  regard  to 
decency,  and  to  the  comfort  of  others.  And  I  think  the  same  reasons  which  call  upon 
the  executor  to  perform  that  duty,  east  at  least  an  equal  responsibility  upon  the 
husband  of  a  deceased  wife,  and  without  any  express  authority  or  request  on  his  part, 
compel  him  to  recoup  one  who  has  performed  the  funeral.  1  see  no  difference  in 
principle  between  the  case  of  au  undertaker  and  that  of  a  third  person  who  takes  upon 
himself  to  employ  and  to  pay  the  undertaker.  In  point  of  fact,  the  undertaker  does 
not  do  all  the  work  himself :  he  employs  others  to  assist  him.  If,  therefore,  the 
circumstances  of  this  case  would  cast  a  duty  upon  the  husband  to  pay  an  undertaker, — 
which  I  think  they  do, — it  seems  to  me,  upon  the  reason  of  the  thing,  as  well  as  upon 
the  authority  of  Jenkins  v.  Tucker,  1  II.  Bl.  91,  that  the  plaintiff',  though  a  volunteer, 
is  equally  entitled  to  maintain  an  action  against  the  husband  for  money  paid." 

ERLE,  C.  J.,  after  time  taken  to  confer  with  Byles,  J.,  [346]  said  that  the  court 
were  prepared  to  grant  a  rule  to  enter  a  verdict  for  the  plaintiff'  for  81.,  upon  the 
point  reserved  as  to  the  liability  of  the  husband  to  pa}-  for  his  wife's  decent  interment, 
although  she  had  been  voluntarily  living  apart  from  him  :  but  that,  with  regard  to 
the  other  part  of  the  rule,  as  the  learned  judge,  although  he  intimated  that  he  would 
have  been  better  satisfied  if  the  verdict  had  been  the  other  way,  was  not  prepared  to 
say  that  it  was  wrong,  the  court  certainly  would  not  have  granted  a  rule  on  that  point 
only.  As,  however,  the  rule  was  to  go  on  the  one  point,  they  left  it  to  the  discretion 
of  counsel  to  draw  it  up  on  both  points  or  on  one  only,  as  he  thought  tit. 

The  learned  Serjeant  elected  to  take  the  rule  upon  both  points  :  but  eventually  it 
was  only  argued  as  to  the  point  of  law. 

Parry,  Serjt.,  and  Morgan  Lloyd,  now  shewed  cause.  The  husband's  liability  for 
the  wife's  funeral  expenses  is  put  upon  the  same  footing  as  the  liability  for  necessaries 
supplied  to  her  in  her  life-time.  The  ground  upon  which  the  husband  is  made  charge- 
able, is  that  it  is  his  misconduct  which  has  cast  the  burthen  of  his  wife's  maintenance 
upon  another  (a).  Ambrose  v.  Kerrison  is  altogether  distinguishable  from  the  present 
case.  There  the  husband  was  not  to  be  found  ;  and  the  decision  proceeded  upon  the 
supposed  authority  of  Jenkins  v.  Tucker,  in  which  case  it  appeared  that  the  husband 
had  gone  abroad  and  left  his  wife,  and  there  «as  probably  no  way  of  communicating 
with  him.  Here,  however,  the  husband  was  living  only  a  mile  off',  and  yet  no  notice 
was  given  to  him  ;  and  the  jury  expressly  [347]  negatived  misconduct  on  his  part. 
[Byles,  J.,  referred  to  Chappie  v.  Cooper,  13  M.  ^v  W.  252,  where  it  was  held  that  an 
infant  widow  is  bound  by  her  contract  for  the  furnishing  of  the  funeral  of  her  husband, 


(«)  See  the  case  of  Manly  v.  Scotl,  1   Siderfiu, 
ante,  p.  362. 


109  :  and  see  Rice  v.  Shepherd, 
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who  has  left  no  property  to  be  administered.]  That  raises  a  different  point.  In 
.Imhrose  v.  Kerrkon,  the  liability  of  the  husband  and  that  of  an  executor  (having 
assets),  arc  put  upon  the  same  footing.  In  Bria  v.  Wilson,  cited  in  Green  v.  Salmon, 
8  Ad.  &  E.  349,  3  X.  &  M.  512,  Patteson,  J.,  says:  "Several  cases  shew  that  an 
executor  is  liable  for  a  funeral,  though  not  ordered  by  him,  so  far  as  it  is  suited  to 
the  testator's  degree,  when  credit  has  not  been  given  to  any  other  person.  But,  where 
credit  has  been  given  to  some  other  person,  no  case  shews  that  the  executor  can 
be  liable."  [Willes,  J.  The  executor  is  only  liable  where  he  has  assets,  or  where 
he  gives  the  order  himself.]  Every  case  must  depend  upon  its  own  peculiar 
circumstances. 

Shee,  Serjt.,  and  M'Intyre,  were  not  called  upon  to  support  the  rule. 

Ekle,  C.  J.  I  am  of  opinion  that  the  rule  to  enter  a  verdict  for  the  plaintiff  for 
81.  should  be  made  absolute.  The  circumstances  under  which  the  wife  was  living  apart 
from  her  husband  in  this  case  must  be  assumed  to  be  these : — They  were  not  parted 
by  mutual  consent ;  nor  did  the  wife  leave  her  husband's  roof  in  consequence  of  any 
cruelty  or  other  misconduct  on  his  part;  but  she  left  voluntarily,  under  very  peculiar 
circumstances,  and  she  died  in  the  house  of  her  brother,  where  she  had  resided  for  a 
considerable  number  of  years  :  and  upon  her  death  he  buried  her  in  a  manner  suitable 
to  her  position  in  life.  It  is  clear  to  my  mind  that  the  husband  is  liable  for  the  amount 
expended  by  the  [348]  plaintiff  for  that  purpose.  The  case  of  Ambrose  v.  Kerrison, 
IOC.  B.  776,  is  precisely  in  point.  There,  as  here,  the  husband  might  have  been 
applied  to  to  bury  his  wife ;  and  yet  the  court  held  that  he  was  bound  to  recoup  the 
person  who  had  taken  upon  himself  the  performance  of  that  duty.  I  am  wholly 
unable  to  discover  any  sensible  ground  of  distinction  between  that  case  and  the 
present. 

Wili.ks,  J.  I  am  entirely  of  the  same  opinion.  It  seems  to  me  not  to  be  at  all 
unreasonable,  but  on  the  contrary,  quite  reasonable  and  proper,  that  the  husband  should 
be  bound  to  provide  Christian  burial  for  his  wife.  According  to  our  law,  every  person 
is  entitled  to  a  place  where  his  bones  may  be  at  rest.  Prima  facie,  every  person  has 
a  right  to  be  buried  in  the  churchyard  of  the  parish  in  which  he  dies.  In  The  Queen 
v.  Stewart,  12  Ad.  &  E.  773,  4  P.  &  I).  349,  it  was  held  by  the  court  of  Queen's  Bench 
that  every  person  dying  in  this  country,  and  not  within  certain  ecclesiastical  prohibi- 
tions, is  entitled  to  Christian  burial ;  and,  where  no  such  prohibition  attaches,  it  seems 
that  every  householder  in  whose  house  a  dead  body  lies  is  bound  by  the  common  law 
to  inter  the  body  decently;  and  that,  upon  this  principle,  where  a  body  lies  in  the 
house  of  a  parish  or  union,  the  parish  or  union  must  provide  for  the  interment.  The 
law,  therefore,  has  provided  not  only  for  the  place  where  the  burial  is  to  take  place, 
but  also  who  shall  be  charged  with  the  performance  of  the  duty.  Where  the  deceased 
has  a  husband,  the  performance  of  that  last  act  of  piety  and  charity  devolves  upon 
him.  The  law  makes  that  a  legal  duty  which  the  laws  of  nature  and  society  make  a 
moral  duty.  And,  upon  his  default,  the  law  obliges  him  to  recoup  the  reasonable 
expenses  of  the  person  who  performs  it  for  him.  I  do  not  refer  [349]  to  the  case 
of  an  executor,  which  stands  upon  a  totally  different  footing.  I  am  not,  therefore, 
surprised  to  find  that  there  are  two  authorities  in  this  court,  Jenkins  v.  Tucker, 
I  II.  Bl.  91,  and  Ambrosi  v.  Kerrison,  10  C.  B.  776,  which  support  this  view  ;  and  I 
feel  no  alarm  that  this  doctrine  ma)1  induce  a  stranger  to  thrust  himself  in  between 
husband  and  wife  for  the  mere  purpose  of  preventing  the  husband  from  performing 
that  duty  himself.  Generally  speaking,  parties  are  not  allowed  to  claim  in  respect 
of  moneys  expended  for  others  without  request  If  the  plaintiff  here  had  been  shewn 
to  have  been  guilty  of  any  fraud,  in  concealing  from  the  husband  the  fact  of  his 
wife's  death,  and  so  preventing  him  from  performing  the  last  duty  to  her  remains, 
the  case  would  have  presented  a  very  different  aspect.  But  I  see  no  reason  for 
imputing  any  such  misconduct  to  the  plaintiff  Therefore  I  think  the  plaintiff  is 
entitled  to  recover  the  reasonable  expense  incurred  by  him  in  the  performance 
of  that  duty  which  the  defendant  ought  to  have  discharged,  but  ha-  failed  to 
discharge. 

Byles,  •'.,  and  Keating,  J.,  concurring, 

Rule  absolute  accordingly. 
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[350]     Oxlade  v.  The  North  Eastern  Railway  Company.     May  3rd,  1862. 

The  affidavit  in  support  of  an  application  for  leave  to  deliver  interrogatories  must 
state  that  the  party  will  derive  benefit  in  the  cause  from  the  discover}7  which  he 
seeks. — But,  where  the  party  sues  or  defends  in  person,  the  affidavit  of  an  attorney  or 
agent  will  be  dispensed  with. 

The  plaintiff  in  person  took  out  a  summons  before  Williams,  J.,  at  Chambers, 
calling  upon  the  defendants  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty 
to  deliver  interrogatories  under  the  51st  section  of  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125(a). 

The  learned  judge  rejected  the  application,  on  the  ground  that  there  was  no 
affidavit  of  the  plaintiffs  attorney  (b),  and  also  that  the  plaintiff's  affidavit  that  he  would 
derive  material  benefit  from  the  discovery,  omitted  the  words  "  in  this  cause ; "  but 
he  referred  the  plaintiff  to  the  court. 

The  plaintiff  now  applied  with  a  fresh  affidavit  in  the  proper  form,  but  stated 
that  he  could  not  comply  with  the  other  requisition,  inasmuch  as  he  was  suing  in 
person. 

[351]  Willes,  J.  The  affidavit  should  contain  the  words  "  in  this  cause."  But  the 
fact  of  no  attorney  joining  in  the  affidavit  is  not  material.  It  never  could  have  been  the 
intention  of  the  legislature  that  a  party  suing  in  person  should  be  deprived  of  the 
benefit  of  filing  interrogatories.  The  court  will,  therefore,  grant  you  a  rule,  if  you 
think  fit.  But  the  better  way,  perhaps,  will  be  to  renew  the  application  at  Chambers, 
upon  the  amended  affidavit. 

Byles,  J.  When  you  inform  my  Brother  Williams  that  the  court  hold  the  present 
affidavit  to  be  sufficient,  he  will  act  upon  it. 

Mr.  Oxlade  repeated  his  application  at  Chambers,  and  it  was  granted. 

In  re  Matthew  Breden.    June  5th,  1862. 

[S.  C.  31  L.  J.  C.  P.  321  ;  6  L.  T.  494  ;  9  Jur.  N.  S.  176.  Discussed,  Ex  parte  Edwards, 
1*63,  UC.  B.  N.  S.  303.  Disputed,  Ex  parte  Roth,  1874,  29  L.  T.  885.  Applied, 
Ex  parte  Blades,  1875,  44  L.  J.  C.  P.  116  ;  32  L.  T.  33.  Dissented  from,  Ex  parte 
Bryan,  1875,  32  L.  T.  368.  Approved,  In  re  Sayer,  1875,  L.  E.  10  C.  P.  571 ;  Ex 
parte  Banyard,  1875,  L.  R.  10  C.  P.  642.] 

The  court  will  permit  the  service  under  unstamped  articles  of  clerkship  to  be  reckoned 
from  their  date,  where  the  omission  to  pay  the  duty  at  the  proper  time  was  the 
result  of  an  emergency  which  may  be  justly  inferred  to  have  been  unforeseen  by 
the  party, — the  stamp  having  been  since  affixed  under  the  authority  of  the  commis- 
sioners of  the  treasury. — B.  had  been  managing  clerk  to  an  attorney  who  died, 
leaving  a  widow  and  a  son  too  young  to  carry  on  the  business.  He  gave  his  services 
to  the  family  and  to  a  friend  of  the  family  (an  attorney)  in  order  to  keep  the  busi- 
ness together  until  the  son  should  be  admitted.  The  son,  as  soon  as  he  was  admitted 
(in  June,  1S58),  gave  him  his  articles,  and  the  widow  promised  to  pay  the  stamp- 
duty,  as  a  reward  for  the  great  service  he  had  rendered  the  family.  Trusting  to 
the  widow's  promise,  he  continued  to  serve  under  the  articles  ;    and  he  did  not 

(o)  See  the  section,  ante,  p.  24!). 

(b)  Which  enacts  that  "  the  application  for  such  order  shall  be  made  upon  an 
affidavit  of  the  party  proposing  to  interrogate,  and  his  attorney  or  agent,  or,  in  the  case 
of  a  body  corporate,  of  their  attorney  or  agent,  stating  that  the  deponents  or  deponent 
believe  or  believes  that  the  party  proposing  to  interrogate,  whether  plaintiff  or  defen- 
dant, will  derive  material  benefit  in  the  cause  from  the  discovery  which  he  seeks,  that 
there  is  a  good  cause  of  action  or  defence  upon  the  merits,  and,  if  the  application  be 
made  on  the  part  of  the  defendant,  that  the  discovery  is  not  sought  for  the  purpose 
of  delay  :  provided  that,  where  it  shall  happen  from  unavoidable  circumstances,  that 
the  plaintiff  or  defendant  cannot  join  in  such  affidavit,  the  court  or  judge  may,  if 
they  or  he  think  fit,  upon  affidavit  of  such  circumstances  by  which  the  party  is 
prevented  from  so  joining  therein,  allow  and  order  that  such  interrogatories  may  be 
delivered  without  such  affidavit." 
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discover  that  the  money  had  ao1  been  paid  until  after  the  expiration  of  the  six 
months  allowed  by  the  statute  (6  &  7  Vict.  c.  7:;,  s.  8)  for  filing  the  affidavit  and 
inrolling  the  articles.  In  January,  1862,  he  petitioned  the  lords  of  the  treasury 
(having  then  procured  the  money  himself),  who  allowed  the  articles  to  be  stamped 

on  payment  of  the  duty  and  the  penalty  under  the  lil  iV  L'tl  Vict.  C.  81,  s.  3:  —  The 
court,  under  the  circumstances,  and  after  conferring  with  the  court  of  Queen's 
Bench,  permitted  the  affidavit  of  the  execution  of  the  articles  to  be  filed  and  the 
articles  to  be  inrolled  nunc  pro  tunc,  and  the  service  under  the  articles  to  count 
from  the  date  of  their  execution. 

Montagu  Chambers,  Q.  C,  moved  that  the  allidavit  of  the  execution  of  the  articles 
of  clerkship  of  Matthew  Breden  be  inrolled  nunc  pro  tunc,  and  the  [352]  service  be 
permitted  to  count  from  the  date  of  the  articles.  The  motion  was  founded  upon  the 
affidavits  of  Mr.  Breden  and  of  Mr.  William  Neal.  Mr.  Breden's  affidavit  was  as 
follows : — 

"  1.  I  was  for  several  years  previous  to  the  year  1854,  managing  clerk  to  one 
Samuel  Neal,  of,  &c.,  asolicitorof  the  High  court  of  Chancer}'  and  one  of  the  attorneys 
of  the  courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  in  his  said  business 
of  such  solicitor  and  attorney,  and  was  so  at  the  time  of  his  death,  which  occurred  in 
.January,  L854. 

"2.  William  Neal,  a  son  of  the  said  Samuel  Neal,  was  by  articles  of  clerkship  duly 
executed  to  the  said  Samuel  Neal  in  his  life-time  bound  to  the  said  Samuel  Neal,  with 
a  view  to  his  being  admitted  a  solicitor  and  attorney,  but  he  was  not  so  admitted  in 
the  life-time  of  the  said  Samuel  Neal,  by  reason  of  his  service  under  the  said  articles 
of  clerkship  not  having  expired  in  the  life-time  of  the  said  Samuel  Neal:  and  an 
assignment  of  the  said  articles  of  clerkship  was  after  the  death  of  the  said  Samuel  Neal 
duly  executed  unto  William  Cox,  of,  disc.,  a  solicitor  of  the  court  of  Chancer)-  and  an 
attorney  of  the  courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  for  the 
purpose  of  the  said  William  Neal  completing  his  service  under  the  said  articles  of 
clerkship,  which  he  subsequently  did. 

"3.  The  said  business  of  the  said  Samuel  Neal  was  after  his  death  carried  on  by 
the  said  William  Cox  for  the  benefit  of  the  widow  and  family  of  the  said  William 
Neal  ;  and  I  entered  into  the  service  of  the  said  William  Cox  for  the  purpose  of 
assisting  him  in  the  conducting  and  managing  thereof  for  their  benefit  and  until  the 
said  William  Xeal  should  lie  admitted  as  such  solicitor  and  attorney,  and  in  a  situation 
to  succeed  to  and  carry  on  the  same. 

"4.  The  said  William  Neal  was,  after  he  completed  [353]  his  service  under  the 
said  articles  of  clerkship  and  assignment,  that  is  to  say,  in  the  year  1858,  admitted  a 
solicitor  of  the  High  court  of  Chancery,  and  an  attorney  of  the  said  courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  and  took  to  the  said  business  bo  previously 
carried  on  by  the  said  Samuel  Neal  in  his  life-time,  as  also  to  the  business  of  the  said 
William  Cox  of  an  attorney  and  solicitor,  and  who  is  now  a  member  of  parliament, 
and  who  recently  ceased  at  his  own  request  and  by  a  rule  of  the  court  of  Queen's  Bench 
to  continue  an  attorney  thereof. 

"5.  In  consequence  of  my  having  entered  into  the  service  of  and  remained  with 
the  said  William  ( 'ox,  and  my  zeal  and  attention  whilst  in  his  service  and  assisting 
him  in  the  conducting  and  managing  of  the  said  business  of  the  said  Samuel  Ned 
after  his  death,  for  the  benefit  of  his  said  widow  and  family, and  until  the  said  William 
Neal  could  be  admitted  as  such  solicitor  and  attorney,  1  was  on  the  llthof  June,  L858, 
bound  by  certain  articles  of  clerkship,  duly  executed  and  atte  ted  on  unstamped  paper, 
for  a  period  of  five  years,  to  the  said  William  Neal,  with  a  view  to  my  being  ad  mil  ted 

a  solicitor  of  the  said  Bigb  courl  of  Chancery,  and  an  attorney  of  the  said  c ts  of 

Queen's  Bench,  Common  Pleas,  and  Exchequer;  and  the  said  William  Neal  did  al  the 
time  of  the  execution  of  the  said  last  mentioned  articles  of  clerkship  promise  and  agree 
to  and  with  me  thai  be  the  said  William  Ned  would,  before  the  tune  limited  by  law 
expired  for  paying  of  the  proper  duty  on  the  said  last  mentioned  articles  ol  clerkship, 
obtain  the  money  necessarily  required  fr his  mother,  the  said  widow  and  executrix 

of  the  said   Samuel    Neal,  for   the   purpose   of   paying,  and    would   duly   pay    with   the 

same  when  so  obtained,  the  proper  duty  thereon,  and  have  the  necessary  stamp  of 

such  payment   affixed  OH    the    said    articles  [354]  of   clerkship  by  I  lie  commissioners   of 

Her  Majesty's  inland  revenue. 
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"  6.  The  sum  of  money  necessary  and  requisite  for  the  payment  of  the  said  duty 
on  the  said  last-mentioned  articles  of  clerkship  was  promised  to  be  given  to  me  by  the 
said  widow  previous  to  the  execution  thereof,  as  an  acknowledgment  and  recompense 
for  services  rendered  by  me  to  her  and  the  family  of  the  said  Samuel  Neal  after  his 
death,  and  for  my  having  also  after  his  death  entered  into  the  service  of  and  remained 
with  the  said  William  Cox  for  the  purpose  of  assisting  him  in  the  conducting  and 
managing  of  the  said  business  carried  on  by  the  said  Samuel  Neal  in  his  life-time,  for  the 
benefit  of  her  and  his  family,  and  whereby  large  sums  of  money  were  derived  for  them. 

"  7.  I  entered  into  and  executed  the  said  articles  of  clerkship  upon  the  express 
faith  and  understanding  that  the  said  William  Neal  would  obtain  the  said  money  of 
his  said  mother,  the  said  widow,  as  before  stated,  and  duly  pay  the  proper  duty  on 
the  said  articles  of  clerkship,  and  have  the  necessary  stamp  affixed  thereon  before  the 
time  allowed  by  law  expired  for  such  purpose. 

"  8.  An  affidavit  of  the  due  execution  of  the  said  articles  of  clerkship  as  required 
previous  to  the  inrolment  of  articles  of  clerkship  was  on  the  10th  of  December,  1858 
(and  within  the  time  limited  by  law  for  so  doing),  made  by  Mr.  James  Neal,  one  of 
the  attesting  witnesses  thereto,  and  who  is  brother  to  the  said  William  Neal, — an 
office-cop}7  of  which  was  annexed. 

"  9.  /  after  the  time  allowed  by  lun-  fur  stamping  and  inrollmg  the  said  articles  of  clerk- 
ship In"!  expired,  uml  nut  before,  discovered  that  thr  proper  duty  had  not  been  paid  on  the 
said  last-mentioned  articles  of  clerk-[355]-ship,  and  the  same  consequently  not  stamped 
and  inrolled  ;  upon  which  I  complained  to  the  said  William  Neal  on  the  subject,  and 
inquired  of  him  the  reason  why  the  same  had  not  been  stamped  ;  when  he  stated  and 
informed  me  that  he  had  within  the  time  limited  by  law  applied  to  and  requested  his 
said  mother  to  hand  him  the  money  to  pay  the  necessary  and  proper  duty  on  the  said 
last-mentioned  articles  of  clerkship,  which  she  declined  doing,  assigning  her  inability 
as  a  reason  and  excuse  for  then  not  paying  the  same,  and  which  he  would  have  done 
if  he  could  have  afforded  it. 

"  10.  I  was  not  in  a  position  to  have  paid  the  said  duty  on  the  said  last-mentioned 
articles  of  clerkship  at  the  time  of  the  execution  thereof,  nor  was  it  ever  agreed  or 
intended  I  should  do  so ;  and  I  was  in  hope,  and  believed,  from  various  conversations 
I  had  with  the  said  William  Neal  subsequent  to  my  discovering  that  his  said  mother 
had  not  furnished  him  with  the  proper  amount  to  pay  the  said  duty  on  my  said  articles 
of  clerkship  that  she  would  still  have  done  so  ;  and  I  never  gave  up  or  abandoned  such 
hope  or  believed  otherwise  until  the  month  of  January  last  past,  when  I  presented  a 
petition,  founded  on  the  before-mentioned  facts  and  circumstances  to  Her  Majesty's 
Chancellor  of  the  Exchequer  and  the  lords  commissioners  of  Her  Majesty's  treasury, 
praying  to  be  at  liberty  to  stamp  the  said  last-mentioned  articles  of  clerkship  on  pay- 
ment of  the  proper  duty  and  necessary  penalty  in  that  case  made  and  provided, — a 
copy  of  which  petition  was  annexed  ;  and  the  said  Chancellor  of  the  Exchequer  and 
the  lords  commissioners  of  Her  Majesty's  treasury  were  pleased  to  order  and  direct 
the  commissioners  of  Her  Majesty's  inland  revenue  to  stamp  the  said  last-mentioned 
articles  of  clerkship  on  payment  of  the  said  proper  duty  and  a  penalty  of  401.  :  [356] 
and  I  have  since  paid  to  the  said  commissioners  of  Her  Majesty's  inland  revenue  the 
said  proper  duty  and  the  said  penalty  of  401.,  and  had  the  necessary  stamp  denoting 
the  payment  of  the  same  affixed  thereou. 

"  11.  The  said  last-mentioned  articles  of  clerkship  were  afterwards,  that  is  to  say, 
on  the  4th  of  March  last  past,  duly  inrolled  by  the  proper  officer  of  the  court  of  Queen's 
Bench,  and  have  since  been  produced  to  the  registrar  of  attorneys  and  solicitors,  and 
duly  entered  by  him  in  a  book  kept  for  that  purpose  pursuant  to  the  statute  in  that 
case  made  and  provided. 

"12.  I  have  ever  since  the  execution  of  the  said  last-mentioned  articles  of  clerk- 
ship been  truly  and  faithfully,  and  am  now  truly  and  faithfully  serving  as  a  clerk 
under  the  same  to  the  said  William  Neal,  and  in  accordance  with  the  provisions  thereof, 
and  in  compliance  with  the  statutes  relative  thereto. 

"I  am  now  in  the  forty-second  year  of  my  age,  and  have  a  wife  and  two  children 
dependent  on  my  exertions  for  support,  and  no  part  of  the  said  duty  or  penalty  was 
paid  by  the  said  William  Neal  or  his  mother,  or  any  member  of  his  family  :  and,  had 
it  not  been  for  the  assistance  of  friends  to  whom  I  at  the  commencement  of  this  year 
made  known  my  position  relative  to  my  said  articles  of  clerkship,  I  could  not  have 
paid  the  said  duty  and  penalty. 
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"14.  I  would  never  have  executed  the  said  articles  of  clerkship,  if  I  had  had  any 
idea  or  belief  that  the  said  duty  would  not  have  been  duly  paid  by  the  said  widow  of 
the  said  Samuel  Xeal  ;  and,  believing  that  if  the  said  duty  was  paid,  with  the  said 
penalty  of  101.  as  directed  by  Her  Majesty's  said  Chancellor  of  the  Kxchequer  and 
the  lords  commissioners  of  Her  Majesty's  treasury,  I  should  obtain  a  rule  of  one  of 
Her  Majesty's  courts  of  common  law  at  Westminster,  directing  my  [357]  sen  ice  to 
reckon  and  be  computed  from  the  date  of  the  execution  of  my  said  articles  of  clerk- 
ship, and  not  from  the  time  of  the  inrolment  thereof,  I  strongly  induced  my  said 
friends  to  assist  me  in  paying  the  same." 

The  affidavit  further  stated  that,  in  Easter  Term,  1862,  a  similar  application  was 
made  to  the  court  of  Queen's  Bench,  but  without  success. 

The  affidavit  of  Mr.  Neal  corroborated  that  of  the  applicant  in  all  material 
particulars. 

The  question  arises  upon  the  3rd  section  of  the  19  &  20  Vict.  c.  81,  which,  after 
reciting  that,  by  the  7  G.  4,  c.  44,  it  was  enacted  "that  it  shall  not  be  lawful  for  the 
commissioners  of  stamps  or  any  of  their  officers  to  stamp,  under  any  pretence  what- 
ever, after  the  expiration  of  six  months  from  the  date  thereof,  any  vellum,  parchment, 
or  paper,  upon  which  shall  be  ingrossed,  printed,  or  written,  any  articles  of  clerkship, 
contract,  indenture,  or  other  instrument  whereby  any  person  shall  become  bound  to 
serve  as  clerk  or  apprentice,  in  order  to  his  admission  as  a  solicitor,  attorney,  proctor, 
writer  to  the  signet,  agent,  or  procurator  in  any  of  the  courts  of  law  or  equity,  or  the 
High  court  of  Admiralty  or  any  ecclesiastical  court,  or  the  courts  of  session,  justiciary, 
Exchequer,  commission  of  tiends,  or  the  commissary  courts,  or  any  inferior  court  in 
Great  Britain,"  enacts  that  "  it  shall  be  lawful  for  the  commissioners  of  inland  revenue, 
notwithstanding  the  said  last-mentioned  act,  in  any  case  where  they  shall  be  directed 
so  t<>  do  by  the  commissioners  of  Her  Majesty'  treasury,  to  stamp  any  such  instruments 
as  last  aforesaid,  upon  payment  of  the  duty  chargeable  thereon  at  the  date  thereof, 
and  of  such  further  sum  as  hereinafter  specified,  by  way  of  penalty,  and  in  lieu  of  all 
other  penalties,  that  is  to  say,  as  to  any  such  instrument  bearing  date  and  executed 
before  the  5th  of  August,  [358]  1853,  the  sum  of  201., — as  to  any  other  such  instru- 
ment, where  the  same  shall  be  brought  to  be  stamped  within  the  period  of  one  year 
from  the  date  thereof,  the  sum  of  101., — after  one  year  and  within  two  years,  201. — 
after  two  years  and  within  three  years,  301., — after  three  years  and  within  four  years, 
401., — after  four  years,  501."  The  court  of  Queen's  Bench,  when  this  matter  was 
before  them,  took,  it  is  submitted,  an  erroneous  view  of  the  principle  on  which  the 
decisions  upon  this  statute  were  based.  In  Ex  parte  Norton,  26  Law  .1.,  Q.  B.  21 
(which  is  very  like  this  case),  the  court  allowed  articles  of  clerkship  which  had  not 
been  stamped  within  six  months  from  their  execution,  but  which  had  been  subse- 
quently stamped  under  the  1!)  &  20  Vict.  c.  81,  and  under  which  the  clerk  had  served 
from  their  execution,  to  be  inrollcd,  and  the  service  to  count  from  the  date  (if  that 
execution, — it  appearing  that  there  had  been  no  negligence  or  default  on  the  part  of 
the  clerk.  So,  in  Ex  parlr  llnml,  5  \V.  R.  687,  a  chirk  articled  in  1852,  after  the 
six  months  for  the  inrolment  of  articles  had  expired,  discovered  that  they  had  not 
been  stamped  as  they  ought  to  have  been  by  his  master.  In  L854,  he  entered  into 
fresh  articles,  and  paid  the  amount  of  stamp-duty.  After  the  passing  of  the  19  & 
20  Vict  c.  81,  8.  3,  upon  payment  of  a  penalty,  the  treasury  allowed  the  first 
articles  to  be  stamped,  and  the  duty  paid  upon  the  subsequent  articles  to  be 
returned.  And  upon  these  facts,  —  no  blame  being  attributable  to  the  clerk, — 
the  first  articles  were  allowed  to  be  imolled,  and  his  service  to  be  computed  from 
their  date.  Again,  in  Re  Welch,  5  \V.  K.  505,  the  court  of  Queen's  Bench  allowed 
the  service  of  a  clerk  to  count  from  the  execution  of  the  articles,  though  they  were 
not  stamped  until  four  years  after,  it  being  shewn  to  their  satisfaction  that  there 
had   been  no  intention   to  cause  the  aorvice  to  lie  under  unstamped  articles,  and 

[359]  that  it  was  not  the  fault  of  I  he  elerk  himself,      Erie,  J.,  saying,  "  I  le  sen  ed  for  lour 
years  under  a  void  instrument.       Bui   it   is  no  fault   of  the  applicant,  and  it  will  be  hard 

upon  him  if  he  is  not  allowed  to  gei  ihe  stamp  affixed."     In  Ex  parti  Fenton  7  W.  K. 

160,  a    clerk    was   articled    in    L842,  to    his    lather,   u  ho   died    in    1846,      Three    months 
after    the   death,  it    was    discovered    that     ihe    articles    had    uc\er    liecu    Stamped.        1  he 

omission  could  not  }„■  accounted  lor,  but  it  was  nol  occasioned  by  any  default  on  ihe 

part  of  the  clerk,   w  ho,   till  I  lie  disro\  cry   re  lei  red    to  Was  made,   believed   them   bO    have 
I n  Stamped,       111    1858,   they   were  stamped    under  tile    19  &   20  Viet.  0,   81,  8,   3  ,    and 
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the  court  of  Queen's  Bench  allowed  the  service  to  be  computed  from  the  date  of  the 
execution  of  the  articles.  In  Ex  parte  Williams,  5  W.  H.  .'376,  Erie,  J.,  says:  "The 
provisions  of  the  6  &  7  Vict.  c.  73,  ss.  8,  9,  and  7  &  8  Vict.  c.  86,  s.  2,  above-mentioned, 
giving  a  discretion  in  respect  of  the  time  the  service  is  to  date  from,  and  those  of  the 
19  &  20  Vict.  c.  81,  s.  3,  above-mentioned,  giving  a  discretion  in  respect  of  stamping, 
are  directed  to  relieve  clerks  from  suffering  unduly  from  the  negligence  of  others  to 
whom  they  from  their  age  and  position  have  been  obliged  to  intrust  the  stamping  and 
inrolling  of  their  articles.  If  the  clerk  has  done  all  that  lay  in  him  to  do  for  this 
purpose,  and  those  whom  he  was  obliged  to  trust  have  failed  in  their  duty,  he  ought 
to  be  relieved,  provided  he  can  bring  himself  within  the  principle  for  granting  excep- 
tional relief  from  a  general  rule.  These  statutes  neither  in  word  nor  intention  justify 
the  notion  that  a  clerk  has  a  right  to  treat  the  requirement  of  the  stamp  upon  articles 
as  repealed,  unless  he  comes  to  be  admitted,  and  then  qualifies  by  paying  what  may 
be  due  both  for  the  stamp  and  the  penalty  :  the  law  requiring  the  stamp  remains  as 
before,  subject  to  a  discretionary  power  of  [360]  relaxation  in  certain  exceptional 
cases."  Where  the  omission  to  stamp  the  articles  was  intentional,  the  indulgence 
now  sought  has  been  refused :  see  In  re  Welch,  6  W.  R.  64,  where  Cromptou,  J., 
says :  "  The  result  of  the  statement  made  in  the  affidavit  is,  that  a  year  or  more  is 
allowed  to  elapse  before  the  articles  are  stamped,  in  order  that  the  father  of  the 
applicant  may  ascertain  whether  his  son's  health  will  improve  and  render  him  fit  for 
the  profession.  To  allow  the  articles  under  such  circumstances  to  date  back,  and  the 
service  to  be  reckoned  from  the  date  of  the  articles,  would  not  be  a  proper  exercise 
of  discretion.  It  appears  from  the  facts  in  this  case  that  it  is  one  of  hardship  ;  but 
I  cannot  introduce  a  practice  of  giving  relief  under  such  circumstances."  In  Ex  parte 
Herbert,  31  Law  J.,  Q.  B.  33  H.,  entered  into  articles  of  clerkship  as  an  attorney  with 
his  father,  and  duly  served  his  clerkship  for  the  five  years  from  their  execution. 
H.  did  not  know  till  nearly  the  end  of  his  time  that  it  was  necessary  that  the  articles 
should  be  stamped  and  inrolled.  After  his  service  was  out,  they  were  handed  to  him 
by  his  father,  who  had  always  kept  possession  of  them,  and,  being  unstamped,  on 
application  to  the  lords  of  the  treasury,  they  permitted  them  to  be  stamped,  on  pay- 
ment of  501.  penalty,  pursuant  to  the  19  &  20  Vict.  c.  81,  s.  3.  The  father  made 
affidavit  that  he  omitted  to  have  the  articles  stamped  and  inrolled  within  six  months 
of  the  execution,  from  his  being  "  wholly  without  the  means  of  paying  the  stamp-duty, 
and  because  he  thought  that  under  the  above  section  they  could  be  afterwards  stamped 
on  the  payment  of  a  penalty  ;  that  he  had  no  pre-conceived  plan  to  article  his  son 
speculatively,  but  solely  with  the  intention  of  ultimately  stamping  and  inrolling  the 
articles."  Under  the  circumstances,  the  court, — on  the  authority  of  Ex  parte  Bishop, 
9  C.  B.  150, — allowed  the  articles  to  be  [361]  inrolled  and  the  service  under  them  to  be 
computed  from  the  date  of  their  execution  ;  Cromptou,  J.,  dissenting.  Cockburn,  C.  J., 
in  his  judgment,  hits  the  true  principle  by  which  these  cases  should  be  governed. 
"  The  court,"  he  says,  "  has  always  been  read}'  to  interfere  for  the  protection  of 
the  revenue  :  but,  under  this  recent  act,  the  revenue  can  interfere  and  protect  itself ; 
and,  if  the  lords  of  the  treasury,  after  inquiry,  think  fit  to  allow  the  articles  to  be 
stamped,  we  ought  to  assume  that  they  are  the  best  judges  of  what  is  essential  for 
the  best  interests  of  the  revenue."  And  Wightman,  J.,  says:  "The  courts  formerly 
had  to  protect  the  revenue  when  articles  were  not  duly  stamped.  By  the  19  &  20 
Vict.  c.  81,  s.  3,  the  difficulty  is  obviated  by  the  power  which  the  treasury  has  given 
to  it  to  order,  at  its  discretion,  instruments  to  be  stamped  after  the  six  months,  on 
payment  of  certain  penalties.  It  may  be,  if  the  treasury  were  of  opinion  that  the 
loss  was  not  obviated  by  the  penalty  of  501.,  they  would  not  interfere  :  but,  whether 
it  be  for  the  loss  or  gain  of  the  revenue,  they  are  the  best  judges ;  and,  they  having 
decided  to  allow  the  articles  to  be  stamped,  I  do  not  see  why  this  court  should 
interfere."  The  objects  aimed  at  by  the  legislature  in  all  the  acts  for  the  regulation 
of  attorneys,  are,  the  protection  of  the  revenue,  and  the  securing  honest  and  skilful 
practitioners."  Crompton,  J.,  in  delivering  the  judgment  of  the  court  of  Queen's 
Bench  in  this  matter  (31  Law  J.,  Q.  B.  1S4),  says:  "The  statutes  (6  &  7  Vict, 
e.  73,  ss.  8,  9,  and  7  &  8  Viet.  c.  86,  ss,  1,  2,  3)  make  an  application  to  the  court 
necessary  for  the  purpose  of  reckoning  the  service  previous  to  the  inrolment ;  and 
this  has  always  been  considered  as  still  necessary  since  the  passing  of  the  19  &  20 
Vict.  c.  81,  s.  3,  which  allows  the  affixing  of  the  stamp  after  the  expiration  of 
six  months  from  the  date  of  the  articles,  [362]  at  the  discretion  of   the  commis- 
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sioners  of  the  treasury,  which  could  not  previously  be  done  (a).  In  all  the  cases 
which  have  occurred  since  this  discretion  was  given  to  the  commissioners  of  the 
treasury,  the  principle  on  which  the  court  has  always  acted  is,  to  consider  whether 
there  has  been  any  mistake  in  the  matter,  as  to  which  the  clerk  was  not  to  blame; 
and,  if  it  appeared  that  the  applicant  had  been  led  to  suppose  that  he  had  been 
serving  under  articles  which  were  properly  stamped  and  inrolled,  and  with  regard 
to  which  the  other  requisites  had  been  properly  performed,  the  court  has  granted 
the  application,  so  that  the  party  might  not  be  prejudiced  in  a  case  in  which  he 
had  naturally  supposed  that  he  was  serving  under  proper  articles.  But,  in  the 
present  case,  the  clerk  knew  almost  from  the  commencement  of  his  service  that  he 
was  not  serving  under  valid  articles,  and  he  could  not  have  made  any  mistake  about 
it,  except  for  the  first  few  months.  If  we  were  to  grant  this  application,  and  allow 
the  service  to  date  back,  we  should  have  to  do  so  in  all  cases  in  which  the  commis- 
sioners have  thought  proper  to  allow  the  stamp  to  be  affixed  :  in  effect,  we  must  say 
that  our  functions  are  to  cease,  and  in  every  case  that  we  are  to  be  governed  by  the 
discretion  of  the  lords  of  the  treasury."  That,  it  is  submitted,  is  far  too  narrow 
a  view  of  the  duty  of  the  court. 

Ekle,  C.  J.  We  will  speak  to  the  other  judges  before  we  dispose  of  this 
application. 

Cur.  adv.  vult. 

Ekle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case,  the  court  of  Queen's  Bench  refused  to  [363]  allow  the  affidavit  of  the 
execution  of  the  articles  to  be  inrolled  nunc  pro  tunc,  and  the  sendee  to  count  from 
the  date  of  the  articles,  after  reading  the  affidavits  then  before  that  court :  and  we 
beg  leave  to  say  that  we  concur  in  the  reasons  for  the  refusal,  as  expressed  by  my 
Brother  Crompton  :  see  31  Law  J.,  Q.  B.  184. 

The  legislature  has  required  the  courts  to  see  that  many  conditions  intended  to 
secure  skill  and  respectability  in  attorneys  have  been  complied  with,  among  others, 
indirectly,  that  the  stamp-duty  on  the  articles  of  clerkship  has  been  paid.  As  to  this 
payment,  the  treasury  has  a  direct  duty  in  respect  of  the  revenue  :  but,  beyond  that, 
the  judges  have  a  duty  to  see  either  that  the  money  has  been  paid  in  due  time,  or  the 
delay  accounted  for,  before  they  allow  the  inrolment,  and  order  the  service  to  count 
as  above  mentioned. 

In  this  case,  the  applicant  in  the  Queen's  Bench  accounted  for  the  omission  because 
he  relied  on  a  promise  that  the  money  would  be  paid  for  him,  and  had  gone  on  with 
the  service  in  the  hope  that  the  promise  would  be  performed.  As  a  general  rule,  this 
could  not  be  accepted  as  sufficient.  But  the  further  affidavits  shew  that  the  applicant 
has  been  deprived  of  the  money  which  was  fairly  his  right,  by  an  emergency  which 
we  may  most  justly  infer  was  entirely  unforeseen  by  him. 

He  had  been  the  managing  clerk  for  an  attorney  who  died  leaving  a  widow  and  a 
young  son  who  could  not  take  up  the  business  and  carry  it  on.  He  gave  his  sen  dees 
to  them  and  their  friend  to  keep  that  business  together,  and  has  succeeded  in  doing 
so.  The  son,  as  soon  as  he  was  admitted  an  attorney,  gave  him  his  articles  ;  and  the 
widow  promised  to  pay  the  stamp-duty;  and  so  he  became'  bound  to  the  son.  lie 
has  thus  been  obliged  to  continue  in  the  service  ;  and  [364]  lie  states  that  he  was  in 
constant  belief  that  I  he  widow  would  perform  her  promise.  When  that  belief  failed, 
he  obtained  the  money  for  himself  near  two  years  before  the  term  of  service  expired, 
and  satisfied  the  claim  of  the  treasury,  and  now  makes  this  application. 

He  is  slated  to  be  thoroughly  competent  ;  and,  being  of  the  age  of  forty-two,  delay 
is  of  worse  consequence  than  it  would  be  to  a  younger  man. 

Some  of  these  facts  were  not   before  the  judges  of  tho  court  of  Q >n's  Bench. 

We  have  conferred  with  them  since  ;  and,  under  the'  circumstances  above  stated,  that 
court  concurs  with  us,  and  we  now  grant  the  application. 

Rule  granted. 

(a)  See  7  G.  4,  c.  44,  s.  4. 
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Hayward  and  Another  ».  Duff.     May  9th,  1862. 

[S.  C.  10  W.  E.  562  ;  6  L.  T.  433.] 

The  defendant,  having  been  arrested  on  a  ca.  sa.  after  the  plaintiff  had  proved  his 
debt  under  a  fiat  against  him,  applied  by  summons  for  his  discharge,  and  to  set 
aside  the  ca.  sa.  The  judge  made  the  order,  imposing  as  a  term  that  the  defendant 
should  bring  no  action.  Having  availed  himself  of  the  order  so  as  to  obtain  his 
discharge, — Held,  that  the  defendant  could  not  afterwards  move  to  set  aside  so 
much  of  it  as  restrained  him  from  bringing  an  action. 

The  plaintiffs  having  recovered  a  judgment  against  the  defendant,  the  latter 
became  bankrupt,  and  the  plaintiffs  proved  their  debt  under  the  fiat,  and  one  of  them 
was  chosen  trade-assignee.  The  bankrupt  failing  to  come  up  to  pass  his  examination, 
the  proceedings  were  adjourned  sine  die,  without  protection.  The  plaintiffs  then 
issued  a  ca.  sa  upon  their  judgment,  and  took  the  defendant  in  execution.  The 
defendant  applied  to  the  commissioner  to  discharge  him  from  custody.  The  commis- 
sioner declining  to  interfere,  an  application  was  made  to  Byles,  J.,  at  Chambers,  who, 
upon  hearing  the  parties,  made  an  order  that  the  ca.  sa.  be  set  aside,  and  the  defen- 
dant discharged  from  eus-[365]-tody,  and  that  no  action  should  be  brought  against  am/ 
party.  The  defendant  drew  up  the  order,  and  was  discharged  ;  but  he  did  not  serve 
the  order  on  the  plaintiffs.  Eight  days  after  his  discharge  from  custody,  the  defen- 
dant brought  an  action  against  the  plaintiffs  and  their  attorney  for  the  wrongful 
arrest.  A  summons  was  thereupon  taken  out  to  stay  the  proceedings  in  that  action. 
The  summons  was  transferred  to  Byles,  J.,  and  he  made  au  order  for  a  stay  of 
proceedings. 

Daly,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside  so  much  of 
the  first  order  of  Byles,  J.,  as  directed  that  no  action  should  be  brought.  He  referred 
to  the  182nd  section  (a)  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict, 
c.  106),  and  [366]  submitted  that  the  learned  judge  had  no  power  to  impose  the 
terms  he  did. 

Merewether  now  shewed  cause.  The  learned  judge  had  full  authority  to  impose 
the  terms  he  did.  In  Lorimer  v.  Lule,  1  Chitt.  K.  1 34,  the  court  say  :  "  When  a  defen- 
dant applies  to  us  to  set  aside  proceedings  for  irregularity,  we  have  a  discretionary 
power  of  imposing  upon  him  just  and  equitable  terms  as  a  condition  or  qualification 
of  our  interference  ;  and  we  shall  not  suffer  a  party  so  applying  to  prosecute  an  action 
of  trespass  merely  on  account  of  such  a  slip  in  practical  accuracy.  When  a  case  of 
malicious  issuing  or  undue  execution  of  process  is  laid  before  us,  we  will  impose  no 
such  restraint  ;  but  this  is  not  a  case  of  that  description."  And  in  Jl'entworth  v.  Mullen, 
9  B.  &  C.  840,  850,  Parke,  J.,  says  that  "the  contract  of  the  parties  is  not  the  less  a 
contract,  and  subject  to  the  incidents  of  a  contract,  because  there  is  superadded  the 
command  of  a  judge."  And  he  further  says  that  the  absence  of  the  words  "  by 
consent  "  makes  no  difference.  If  the  party  takes  a  benefit  under  the  order,  everything 
upon  the  face  of  it  must  be  presumed  to  have  been  consented  to.  The  learned  judge 
here  would  not  have  set  aside  the  ca.  sa.  without  imposing  terms.     [Byles,  J.     I  was 

(a)  Which  enacts  that  "  no  creditor  who  has  brought  any  action  or  instituted  any 
suit  against  any  bankrupt  in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which 
might  have  been  proved  as  a  debt  under  the  bankruptcy,  shall  prove  a  debt  under 
such  bankruptcy,  or  have  any  claim  entered  upon  the  proceedings,  without  relinquish- 
ing such  action  or  suit,  and  the  proving  or  claiming  a  debt  under  a  fiat  or  petition  for 
adjudication  of  bankruptcy  by  any  creditor  shall  be  deemed  an  election  by  such 
creditor  to  take  the  benefit  of  such  fiat  or  petition  with  respect  to  the  debt  so  proved 
or  claimed  :  provided  that  such  creditor  shall  not  be  liable  to  the  payment  to  such 
bankrupt  or  his  assignees  of  the  costs  of  such  action  or  suit  so  relinquished  by  him, 
and  that,  where  any  such  creditor  shall  have  brought  any  action  or  suit  against 
such  bankrupt  jointly  with  any  other  person  or  persons,  his  relinquishing  such 
action  or  suit  against  the  bankrupt  shall  not  affect  such  action  or  suit  against  such 
other  person  or  persons  ;  provided  also  that  any  creditor  who  shall  have  so  proved 
or  claimed,  if  the  fiat  or  petition  for  adjudication  be  afterwards  suspended  or  dismissed, 
may  proceed  in  the  action  as  if  he  had  not  so  proved  or  claimed,"  &c. 
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mider  an  impression  that  the  defendant  was  asking  more  than  lie  was  entitled  to,  as 
to  the  e,i.  sa.,  and  so  put  him  under  terms.] 

Daly,  in  support  of  the  rule.  Larimer  v.  LhL  was  a  case  of  mere  irregularity  ; 
the  judgment  having  been  signed  after  an  appearance  entered.  This,  however,  is 
more  than  an  irregularity.  [Erie,  C.  J.  Having  taken  the  benefit,  must  you  not 
take  the  burthen  also  I]  The  defendant  only  took  advantage  of  the  order  to  the 
limited  extent  to  which  he  was  entitled  ex  debito  jus-[367]-titia>.  [Keating,  J.  The 
summons  sought  to  set  aside  the  ca.  sa.]  The  defendant's  asking  too  much  could  not 
give  the  judge  a  jurisdiction  which  he  had  not. 

Erle,  C.  J.  I  uniformly  hold  that  that  which  parties  accept  from  me  at  Chambers 
they  accept  in  whole.  I  decide  between  the  parties.  One  who  acts  upon  an  order 
in  any  way  adopts  the  whole  of  it. 

WILLES,  J.  I  find  an  express  decision  upon  the  point  in  Pierce  v.  Chaplin,  9  Q.  B. 
802.  There,  on  motion  at  Chambers  to  set  aside  a  judgment  and  execution  for 
irregularity,  on  the  alleged  ground  that  the  judgment  had  been  signed  pending  a 
summons  for  time  to  plead,  which  summons  the  plaintiffs  attorney  denied  having 
received,  the  judge  made  an  order  setting  aside  the  judgment  and  execution  without 
costs,  but  not  embodying  any  decision  as  to  the  irregularity  ;  and  he  added  a  direction 
that  the  defendant  should  bring  no  action.  The  defendant  protested  against  this 
addition,  but  served  the  order  upon  the  sheriff,  who  thereupon  gave  up  the  goods. 
And  it  was  held  that  the  defendant,  having  thus  far  availed  himself  of  the  order, 
could  not  apply  to  the  court  to  rescind  that  part  of  it  which  forbad  the  bringing  an 
action.     This  rule  must  be  discharged. 

Erle,  C.  J.     And  with  costs. 

The  rest  of  the  court  concurring, 

Rule  discharged  with  costs. 


[368]     Lee  v.  Evans.     May  13th,  1862. 

The  court  will  not  grant  a  new  trial  (before  the  sheriff)  where  the  sum  sought  to  be 
recovered  is  less  than  51.,  merely  because  the  question  involved  is  one  of  importance 
to  the  plaintiff. 

This  was  an  action  by  a  sack-contractor  for  the  hire  of  sacks,  and  demurrage  for 
their  detention.     The  sum  sought  to  be  recovered  was  31.  L9s.  9d. 

At  the  trial  before  the  undershei  ill'  of  Derbyshire,  in  order  to  make  out  his  claim, 
the  plaintiff  called  one  William  Beck,  the  station-master  at  Etowsley.  He  had,  how- 
ever, omitted  to  bring  his  books.  They  had  been  sent  for,  but  had  not  arrived  until 
after  the  summing-up,  when  they  were  tendered,  but  the  undersheriff  declined  to 
receive  them,  and  consequently  there  was  a  verdict  for  the  defendant. 

II.  James,  on  a  former  day  in  this  term,  upon  affidavits  verifying  the  undersherili's 
notes,  and  detailing  what  took  place  at  the  trial,  obtained  a  rule  nisi  for  a  new  trial 
"on  the  ground  that  the  books  tendered  in  evidence  should  have  been  received,  and 
that  there  was  a  miscarriage  at  the  trial  on  account  of  their  not  having  been  shewn 
to  the  jury." 

Stephens  now  shewed  cause.  A  new  trial  is  never  granted  in  cases  before  a  sheriff", 
where  the  sum  in  dispute  is  under  51.,  unless  the  decision  involves  snme  matter  of 
right,  or  where  the  verdict  on  the  former  trial  passed  under  such  circumstances  as 
would  justify  the  court  in  granting  tin'  application  without  costs.  None  of  these 
circumstances  occur  in  the  present  case.  The  whole  matter  in  contest  is  whether  or 
not  the  plaintiff  is  entitled  to  recover  31.  L9s.  9d.     "The  principle  of  the  rule," said 

the  c i  .it   Exchequer,  in   Bryan  v.  Phillips,  3  Tyrwh.  L81,  I  C.  &  M.  26,  which  was 

a  case  tried  ai  the  assizes,  "  is  thai  if  there  he  no  [369]  misdirect  ion,  the  party  would 
have  tn  pay  costs  ;  and  thai  would  nol  be  worth  while  in  eases  under  201.     The  courts 

make  it  a  rule  nut   tn  giant    a    new  trial  when    the  verdict    is    for    less  than   201.,  Unless 

in  a  case  where  they  can  granl  it  without  costs."  A  new  trial  in  this  ease  could 
decide  nothing  bu1  the  question  whether  the  plaintiff  is  entitled  to  recover  this  small 

amount  of  damages;  and  it  ca ily  lie  on  payment  i>i  costs,  for,  there  has  been  no 

larriage  on  the  part  of  the  judge.     If  the  plaintiff  was  nol  prepared  to  try  at  the 

proper  time,  he  might  have  withdrawn  the  record,  or  submitted  to  a  nonsuit.     Instead 

C.  P.  xx.— 38 
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of  adopting  either  of  those  courses,  he  thought  tit  to  take  his  chance  of  a  verdict  upon 
the  evidence  he  then  had. 

H.  James,  in  support  of  the  rule.  The  verdict  passed  for  the  defendant  only 
by  reason  of  the  absence  of  the  books.  This  being  a  writ  of  trial,  which  must  he 
returned  on  a  certain  day,  the  plaintiff  could  not  withdraw  the  record,  as  suggested. 
[Erie,  C.  J.  He  might  have  been  nonsuited]  All  the  expense  of  going  down  to  trial 
had  then  been  incurred.  [Byles,  J.  Are  you  right  in  saying  that  the  record  cannot 
be  withdrawn  in  such  a  case  as  this?  This  court  held  the  reverse  in  Shaic  v.  0 
17  C  B.  524.]  In  effect,  that  is  what  the  plaintiff  is  now  seeking  to  do.  The  rule 
that  a  new  trial  will  not  be  granted  in  cases  before  the  sheriff,  where  the  verdict  or 
the  sum  sought  to  be  recovered  is  below  51.,  is  not  inflexible.  It  is  departed  from 
where  the  jury  were  misdirected, — Haine  v.  Davey,  4  Ad.  &  E.  892,  6  N.  &  M.  356  : 
and  so,  it  is  submitted,  it  ought  to  be,  where,  as  here,  although  the  sum  to  be  recovered 
by  the  action  is  small,  the  principle  involved  is  one  of  great  commercial  importance  (a)1. 

[370]  Ekt.e,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged  on  the 
grounds  urged  by  Mr.  Stephens.  The  cause  was  properly  tried.  The  plaintiff  chose 
to  go  on  with  the  materials  which  he  had,  instead  of  withdrawing  the  record,  as  it 
seems  he  might  have  done,  or  submitting  to  a  nonsuit.  All  that  could  have  been 
recovered,  if  the  plaintiff  had  succeeded,  was  31.  19s.  9d  ;  and  in  no  event  could  he 
have  a  new  trial  without  the  payment  of  costs,  which  necessarily  must  be  a  great  deal 
more.     I  think  it  is  a  wise  rule  of  law.     This  rule  must  be  discharged  with  cosl  -. 

Byles,  J. (a)'2.  I  am  of  the  same  opinion.  Eairu  v.  Dat  ii  was  a  case  of  misdirection, 
to  which  the  rule  referred  to  does  not  apply.  There  has  been  no  miscarriage  on  the 
part  of  the  judge  here  :  a  new  trial,  therefore,  could  only  be  granted,  if  granted  at  all, 
upon  affidavit,  which  implies  payment  of  costs.  The  rule  that  a  new  trial  shall  not 
be  granted  in  the  case  of  a  verdict  under  51,  is  a  merciful  one  to  the  parties,  seeing 
that  it  must  necessarily  cost  more  to  grant  it. 

Keating  .1.,  concurred. 

Rule  discharged. 

[371]     Andrews  and  Others  ».  Martin.     May  13th,  1862. 

Where  a  defendant  had  been  taken  on  a  ca.  sa.  as  he  was  leaving  the  insolvent  debtors 
court,  his  petition  having  been  adjourned  sine  die,  without  protection, — the  court 
refused  to  discharge  him  without  his  undertaking  to  bring  no  action  against  the 
sheriff. — And,  held,  that  the  fact  of  his  having  delayed  his  application  for  six  months 
was  no  objection. 

On  the  24th  of  August,  1861,  the  defendant  petitioned  the  insolvent  debtors  court 
for  relief,  when  he  obtained  an  interim  order  of  protection.  On  the  day  appointed 
for  the  hearing,  viz.  on  the  20th  of  November,  the  defendant  attended  at  the 
insolvent  debtors  court,  when  he  was  examined,  and  his  case  adjourned  sine  die, 
without  protection. 

As  the  defendant  was  leaving  the  insolvent  court  to  proceed  to  his  residence  in 
Beaufort  Buildings,  Strand,  and  just  as  he  reached  the  outside  of  the  court,  he  was 
arrested  by  an  officer  of  the  sheriff  of  Middlesex,  on  a  ca.  sa.  upon  a  judgment  at  the 
suit  of  the  plaintiffs,  and  taken  to  the  White  Cross  Street  prison.  The  affidavits 
shewed  that  the  arrest  had  taken  place  under  very  aggravated  circumstances. 

On  the  5th  of  May,  1862,  the  defendant  applied  to  Williams,  J.,  at  Chambers,  to 
discharge  him  from  custody  on  the  ground  of  privilege.  The  learned  judge  offered  to 
make  an  order,  provided  the  defendant  would  undertake  to  bring  no  action.  The 
defendant  declined  to  take  the  order  upon  those  terms. 

ShawT,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  the  same  effect.  He 
submitted  that  the  defendant,  being  clearly  privileged,  was  entitled  to  an  uncon- 
ditional discbarge.  He  cited  Chaurain  v.  Alexandre,  31  Law  J.,  Q.  B.  79,  where 
the  privilege  was  held  to  apply  to  one  attending  the  insolvent  debtors  court  upon 
his  own  petition. 

Pearce,  who  appeared  to  shew  cause,  was  willing  to  consent  to  the  defendant's 

(a)1  See  Williams  v.  Evans,  2  M.  &  W.  220. 

(a)'-  Willes,  J.,  was  engaged  in  the  Probate  court. 
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discharge,  upon  the  terms  [372]  of  his  bringing  no  action:  and  he  submitted  that 
the  defendant  had  waived  his  privilege  by  remaining  in  the  court  for  half  an  hour 
after  the  court  had  risen;  and  further  that  the  application  was  too  Late,  nearly  six 
months  having  elapsed  before  the  first  summons  was  taken  out.  [Keating,  J.,  referred 
to  Ligktfoot  v.  Cameron,  2  W.  Bl.  1113,  where  the  party  was  held  not  to  have  lost  his 
privilege  by  having  gone  with  his  attorney  and  witnesses,  after  the  rising  of  the  court, 
to  dine  at  a  tavern  in  New  Palace  Yard.  Willes,  .1 .  The  delay  is  nothing  (a).  I  [e  was 
in  time  so  long  as  he  might  have  sued  I  ut  a  writ  of  privilege.  ] 

Shaw,  in  support  of  his  rule,  submitted  that  he  was  entitled  to  have  the  rule  made 
absolute  without  the  imposition  of  any  terms. 

Erle,  C.  J.  You  cannot  sue  the  sheriff;  and  we  do  not  interfere  with  any  remedy 
which  you  may  have  against  any  one  else.     The  rule  must  be  absolute. 

The  rule  was  drawn  up  as  follows, — "  It  is  ordered  that  the  defendant  be  fori  hwith 
discharged,  &c.,  on  the  ground  that  the  said  defendant  was  temporarily  privileged  at 
the  time  of  his  arrest, — the  defendant  by  bis  counsel  hereby  undertaking  not  to  bring 
any  action  or  take  any  proceedings  against  the  said  sheriff  for  or  on  account  of  the 
said  arrest." 

[373]     Stagg  r.  Elliott.     May  8th,  1862. 

[S.  C.  31  L.  J  C.  P.  260  ;  6  L.  T.  4:i:i ;  9  Jur.  N.  S.  1 58  ;  10  W.  R.  647.  Distinguished, 
In  re  Lam/  Credit  Company  of  Ireland;  Ex  parte  Overend,  Gwrney  mid  Company,  I.SG9, 
L.  R.  4  Ch.  468.  Discussed,  Charles  v.  Blachwell,  1877,  ~2  C.  P.  D.  159.  Adopted, 
Bissellv.  Fox,  1884,51  L.  T.  665.  Referred  to,  Bryant  v.  La  Banque  du  Pevple, 
[1893]  A.  C.  177.] 

Where  a  bill  upon  the  face  of  it  purports  to  be  accepted  "per  procuration,"  that 
circumstance  is  a  notice  to  whoever  takes  the  bill  that  the  acceptor  has  but  a 
limited  authority  ;  and  the  holder  cannot  maintain  an  action  against  the  principal 
if  the  authority  has  been  exceeded. 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  one  Edward  Bradley  upon  the 
defendant,  William  Elliott,  and  accepted  by  the  defendant  "per  pro."  George  Elliott, 
and  indorsed  by  Bradley  to  the  plaintiff. 

The  defendant  by  his  pleas  denied  the  acceptance  and  indorsement,  as  alleged  ; 
whereupon  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  al  the  sittings  in  London  after  the  last  term. 
The  plaintiff,  it  appeared,  was  a  linen-draper  carrying  on  business  in  the  Xewington 
Causeway,  in  the  county  of  Surrey.  The  defendant  was  a  straw  hat  manufacturer  at 
Luton  and  Dunstable,  in  the  county  of  Bedford.  The  bill  upon  which  the  action  was 
brought  was  in  the  following  form  : — 

"No.  157.     £84,  7s.  Od.  "London,  Nov.  1 6th,  1860. 

*    1    1 
"Two  months  after  date,       g>   a  pay    to   my    order    eighty- 

four  pounds  seven  shillings,      s    ~  value  received. 


"  Knw  \i;n  Bradley. 


"To  Mr.  William  Elliott." 


It  was  proved  that  George  Elliott  was  the  son  of  William  Elliott,  the  defendant  ; 

and  that,  at  the  time  the  acceptance  in  question  was  given,  he  was  managing  the 
defendant's    business   at     I.uton.        It     was    further    proved    thai     the    defendant     had 

frequently  bought  goods  of  Bradley  for  the  use  of  the  e  tablisbmenta  both  at  I.uton 
and  ai  Dunstable;  and  that  Bradley  was  in  the  habit  of  drawing  for  the  moneys  due 
to  him  upon  the  defendant,  and  thai  Buch  drafts  were  frequently  [374]  accepted  by 

<  I ge  Elliott,  the  sou,  in  the  same  manner  as  I  he  bill   now  in  question,  and  that  such 

bills  had  been  paid  by  the  defendant  :  and  it  was  not  disputed  that  George  Elliot!  had 
authority  to  bind  the  defendant  by  accepting  bills  on  account  of  the  I.uton  business. 

(a)  See  Webb  \.  Taylor,  1  I'.  &  1..  676 
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A  bill  for  the  same  amount,  and  drawn  and  accepted  in  the  same  form,  became 
due  on  the  13th  of  November,  1860,  and  was  paid:  and  nothing  remained  due  from 
the  defendant  to  Bradley  at  that  time  :  on  the  contrary,  the  balance  was  the  other  way. 

On  behalf  of  the  defendant,  it  was  contended, — first,  that  the  acceptance  was  a 
forgery;  and  as  to  this  there  was  a  great  deal  of  conflicting  evidence, — secondly,  that, 
if  the  acceptance  was  genuine,  George  Elliott  had  no  authority  to  accept  this  particular 
bill,  and  that  the  form  of  the  acceptance  cast  upon  the  person  receiving  it  the  duty  of 
ascertaining  the  extent  of  George  Elliott's  authority  to  bind  his  father. 

The  jury  having  retained  a  verdict  for  the  plaintiff  for  the  amount  of  the  bill  and 
interest, 

Shee,  Serjt.,  on  a  former  day  in  this  term,  on  the  authority  of  Alexander  v. 
Mackenzie,  6  C.  B.  766,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
onus  of  shewing  that  the  son  was  authorized  to  bind  his  father  by  the  particular  bill 
lay  upon  the  plaintiff.  He  also  moved  upon  the  evidence;  but  on  this  the  rule  was 
refused. 

Ballantine,  Serjt.,  and  Henry  James,  now  shewed  cause.  The  general  right 
in  George  Elliott  to  accept  bills  by  procuration  was  admitted.  [Willes,  J.  Those 
bills  which  he  was  authorized  to  accept.]  Assuming  that  this  bill  was  not  accepted 
by  the  son  for  business  purposes,  and  that  that  fact  was  known  to  the  original 
[375]  taker,  Bradley,  still,  as  the  present  plaintiff  took  the  bill  bona,  fide,  and  in 
ignorance  of  any  irregularity,  his  title  to  sue  is  perfect.  It  would  be  a  most  dangerous 
doctrine  to  introduce,  to  hold  that  inquiry  must  be  made  into  the  authority  in  every 
case  where  the  acceptance  is  by  procuration.  It  is  true  that  this  court  held,  in 
Alexander  v.  Mackenzie,  that  the  acceptance  or  indorsement  of  a  bill  of  exchange 
expressed  to  be  "per  procuration,"  is  a  notice  to  the  indorsee  that  the  party  so  accept- 
ing or  indorsing  professes  to  act  under  an  authority  from  some  principal,  and  imposes 
upon  the  indorsee  the  duty  of  ascertaining  that  the  party  so  accepting  or  indorsing 
is  acting  within  the  scope  of  such  authority.  But  that  case  underwent  consideration 
in  an  elaborate  judgment  in  the  Exchequer,  in  a  case  of  Smith  v.  M'Guire,  3  Hurlst. 
.V  X.  55-1,  where  it  is  laid  down  that,  where  a  person  permits  another  to  act  as  his 
gt  a  ml  agent,  he  is  bound  by  a  contract  made  by  the  agent,  although  the  latter  declares 
himself  as  acting  "  by  procuration,"  and  has  received  special  instructions,  which  he 
exceeds.  There,  the  defendant,  who  formerly  carried  on  the  business  of  a  corn-merchant 
at  Limerick,  came  to  reside  in  London,  and  left  his  brother  Martin  to  conduct  his 
business  in  Limerick.  The  defendant's  name  remained  over  the  door.  For  the  space 
of  three  years,  Martin  purchased  huge  quantities  of  oats,  and  chartered  numerous 
ships  on  account  of  the  defendant.  On  these  occasions,  the  defendant  usually  sent 
him  special  instructions.  In  the  year  1858,  a  ship  in  the  port  of  Limerick  being  about 
to  proceed  to  Quebec  for  a  cargo  of  timber,  Martin  chartered  her  to  carry,  on  her 
return  from  Quebec,  a  cargo  of  oats  to  London.  He  signed  the  charterparty  "  per 
procuration.''  In  an  action  against  the  defendant  for  not  loading  a  cargo  pursuant 
to  the  charterparty, — it  was  held  that  it  was  [376]  properly  left  to  the  jury  to  say 
whether  the  defendant  had  allowed  Martin  to  act  as  his  general  agent,  and,  if  so,  he 
was  liable,  although  Martin  might  have  exceeded  his  authority.  Pollock,  C.  B.,  there 
says:  "The  expression  'per  procuration '  does  not  always  necessarily  mean  that  the 
act  is  done  under  procuration.  All  that  it  in  reality  means  is  this,  '  I  am  an  agent, 
not  having  any  authority  of  my  own.'  Alexander  v.  Mackenzie  was  chiefly  founded 
on  the  case  of  Attwood  v.  Mwnnings,  7  B.  &  0.  278,  1  M.  &  E.  66,  where  the  agent  was 
the  defendant's  wife,  and  no  doubt  the  authority  was  quite  special.  It  was  not  the 
authority  which  a  tradesman  gives  to  his  shopman  to  sell  goods  during  his  absence, 
and  possibly  carry  on  his  trade  while  he  is  abroad  :  but  it  was  a  particular  authority 
to  perform  certain  acts  for  certain  specified  objects:  and  so  the  court  (particularly 
Holroyd,  J.)  expressed  itself  with  reference  to  these  circumstances."  "In  Attwood 
v.  MinuiiiKis,  Littledale,  J.,  said:  'It  is  said  that  third  persons  are  not  bound  to 
inquire  into  the  making  of  a  hill ;  hut  that  is  not  so  where  the  acceptance  appears 
to  be  by  procuration.'  Therefore,  if  a  person  for  the  first  time  meets  with  a  hill 
accepted  'per  procuration,' and  chooses  to  take  it  without  making  any  inquiry,  the 
loss  will  fall  on  him,  if  the  acceptor  had  no  authority.  But  the  practical  questions 
are, — what  is  the  extent  of  inquiry  which  ought  to  be  made  I  and  what  answers  may 
he  deemed  satisfactory,  so  as  to  protect  from  loss,  though  it  should  turn  out  that  the 
authority  has  been  exceeded  ^     It  is  true  that,  if  a  bill  is  accepted  by  A.  on  behalf 
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of  B.,  and  it  is  known  that  I!,  has  accepted  bills  for  A.,  many  persons  would  take  it 
fur  granted  that  there  was  neither  forgery  nor  fraud  in  the  matter,  and  that  they 
might  safely  take  it:  but,  if  the  law  is  complied  with,  and  an  inquiry  made,  to  what 
extent  is  it  to  go  '.  I  think  that  the  holder  is  not  [377]  hound  to  go  to  the  acceptor 
and  say,  '  Have  you  a  power  of  attorney  or  other  authority  to  accept  this  hill  .' '  !l  In  n 
he  has  asceiiamed  that  the  person  who  has  accepted  the  bill  as  agent  or  by  pro  wration,  as  a 
clerk  mi  thi  house  and,  in  the  course  oj  his  employment,  has  from  day  to  day  accepted  bills 
of  liml  sort,  that  is  enough  ;  and  In'  need  not  ask  for  lii^  power  of  attorney  or  authority,  nor 
whether  Unit  particular  bill  is  <<»  account  of  the  firm."  In  Alexander  \.  Mackenzie, 
Coltman,  J.,  says:  "If  this  hanking  company  had  been  in  the  habit  of  allowing  their 
cashier  or  manager  to  indorse  bills  on  their  behalf,  that  would  have  imported  a  general 
authority,  and  the  public  would  not  have  been  hound  to  inquire  into  the  circumstances 
or  tlie  precise  extent  of  such  liability."  [Erie,  C.  J.  Smith  v,  M'Guire  is  a  very 
peculiar  case.  Willes,  J.  Where  there  is  a  general  authority,  the  question  cannot 
arise.]  It  is  submitted  that  a  general  authority  was  proved  here.  [Byles,  J.  A 
general  authority  to  accept  bills  for  the  principal.]  The  same  question  precisely  is 
raised  here  that  arose  in  Smith  v.  M'Guire.  If  inquiry  had  been  made  there,  the 
authority  would  have  been  repudiated.  It  is  difficult  to  discover  any  substantial 
distinction  between  that  case  and  the  present.  In  Prescott  v.  Flinn,  !)  Bingh.  19, 
2  M.  it  Scott,  18,  from  the  fact  that  the  defendants'  confidential  clerk  had  been 
accustomed  to  draw  cheques  for  them  ;  that,  in  one  instance,  at  least,  they  had 
authorized  him  to  indorse  ;  and  that,  in  two  other  instances,  they  had  received  money 
obtained  by  his  indorsing  in  their  name, — a  jury  was  held  wan-anted  in  inferring  that 
the  clerk  had  a  general  authority  to  indorse.  [Willes,  J.  In  Grant  v.  Norway, 
10  C.  B.  665, — where  the  question  was  whether  the  master  of  a  ship  signing  a  bill 
of  lading  for  goods  which  have  never  been  shipped,  was  to  lie  considered  as  the  agent 
of  the  owner  in  that  behalf,  so  as  [378]  to  make  the  latter  responsible  to  one  who 
has  made  advances  upon  the  faith  of  bills  of  lading  so  signed, — Jervis,  C.  J.,  says: 
"  If,  from  the  usage  of  trade,  and  the  general  practice  of  ship-masters,  it  is  generally 
known  that  the  master  derives  no  such  authority  from  his  position  as  master,  the 
case  may  be  considered  as  if  the  party  taking  the  bill  of  lading  had  notice  of  an 
express  limitation  of  the  authority,  and,  in  that  case,  undoubtedly,  he  could  nol  claim 
to  bind  the  owner  by  a  bill  of  lading  signed,  when  the  goods  therein  mentioned  were 
never  shipped.  It  would  resemble  the  ease  of  goods  or  money  taken  up  by  the  master 
under  pretence  that  they  were  wanted  for  the  ship,  when  in  fact  they  were  not; 
or  a  bill  of  exchange  accepted  or  indorsed  'per  procuration'  when  no  such 
agency  existed  :  Alexander  v.  Mackenzie.  The  words  'per  procuration'  give  notice  to 
all  persons  that  the  agent  is  acting  under  a  special  and  limited  authority  ;  and  there- 
fore the  party  taking  such  a  bill  has  to  establish  the  existence  of  the  authority:  it  is 
not  enough  to  shew  that  other  bills  similarly  accepted  or  indorsed  have  been  paid, 
although  such  evidence,  if  the  acceptance  were  general,  by  an  agent  in  the  name  of 
the  principal,  would  be  evidence  of  a  general  authority  to  accept  in  tin'  name  of 
the  principal." |  All  the  cases  shew  that,  where  the  general  authority  is  proved 
to  exist  either  in  terms  or  by  repeated  instances  of  its  exercise,  the  principal 
is  bound,  whether  on  the  face  of  the  instrument  the  party  appears  to  be  acting  by 
procuration  or  not.  In  Alzander  v.  Mackenzie,  it  was  left  to  the  jury  to  say  whether 
Bleckley  (the  indorser)  had  a  general  authority  to  draw,  accept,  and  indorse 
bills  on  account  of  the  bank,  and  whether  he  indorsed  the  bill  in  question  by 
authority  of  the  bank:  and  the  jury  must  have  found  both  alternatives  against 
the  plaintiff.  The  distinction  taken  by  Dr.  Story  (Story  on  Agency,  §  I '-'•>) 
[379]  between  the  case  of  a  general  ageni  and  thai  of  a  special  agent,     "the  former 

being  appointed  to  act  in  his  principal's  affairs  generally,  and  the  latter  to  act  i 

cerning  some  particular  object,"  is  this, — "in  the  former  case,  the  principal  will  be 
bound  by  the  acts  of  his  agent  within  the  scope  of  the  general  authority  conferred  on 
him,  although  he  violates  by  those  acts  bis  private  instructions  and  directions,  which 
.oe  given  to  him  by  the  principal,  limiting,  qualifying,  suspending,  or  prohibiting  the 
exercise  of  such  authority  under  particular  circumstances.  In  the  latter  case,  it  the 
agent  exceeds  the  ipecial  and  limited  authority  conferred  on  him,  the  principal  i>  not 

bound  by  his  acts  ;   but  they  become  mere  nullities,  so    far  as  he  is  concerned  ;    uiil-     I, 

indeed,  he  has  held  him  out  as  possessing  a  more  enlarged  authority     (o).     In  Smiths 
(n)  And  see  to  the  same  effect   I'aley,  l'r.  &  A.,  3rd  edit     198-202. 
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Mercantile  Law,  5th  edit.  134,  it  is  said  that,  when  the  authority  of  the  agent  "is  to 
he  inferred  from  the  conduct  of  the  principal,  that  conduct  furnishes  the  only  evidence 
of  its  extent  as  well  as  of  its  existence  ;  and,  in  solving  all  questions  on  this  subject, 
the  general  rule  is,  that  the  extent  of  the  agent's  authority  is  (as  between  his  principal 
and  third  parties)  to  be  measured  by  the  extent  of  his  usual  employment ;  for,  he  who 
accredits  another  by  employing  him,  must  abide  by  the  effects  of  that  credit,  and  will 
be  bound  by  contracts  made  with  innocent  third  persons  in  the  seeming  course  of  that 
employment,  and  on  the  faith  of  that  credit,  whether  the  employer  intended  to 
authorize  them  or  not :  since,  where  one  of  two  innocent  persons  must  suffer  by  the 
fraud  of  a  third,  he  who  enabled  the  third  person  to  commit  the  fraud  should  be  the 
sufferer."  [Byles,  J.  At  p.  26-~>,  it  is  said  that,  "  where  any  of  the  signatures  through 
[380]  which  the  holder  (of  a  bill  of  exchange)  claims  are  by  procuration,  the  party 
paying  must  ascertain  the  sufficiency  of  the  procuration  at  his  peril."]  It  is  said  that 
a  party  receiving  a  bill  accepted  or  indorsed  "per  procuration"  is  bound  to  inquire. 
How  is  the  inquiry  to  be  made!  If  by  letter  addressed  to  William  Elliott  at  Luton, 
the  answer  would  of  course  come  from  George  Elliott,  he  being  the  person  having  the 
general  management  of  the  business  there.  Alexander  v.  Mackenzie  must,  it  is  sub- 
mitted, be  considered  as  overruled  by  Smith  v.  M'Guire.  [Erie,  C.  J.  I  do  not  think 
the  court  of  Exchequer  intended  to  overrule  that  case.] 

Shee,  Serjt.,  M.  Smith,  Q.  C,  and  Gray,  in  support  of  the  rule.  There  is  a 
distinct  judgment  of  this  court  in  Alexander  v.  Mackenzie  in  favour  of  the  defendant, 
preceded  by  an  equally  distinct  judgment  of  the  court  of  Queen's  Bench  in  Attwood 
v.  Munnings,  both  of  which  cases  are  utterly  undistinguishable  from  the  present.  The 
case  relied  on  for  the  plaintiff, — Smith  v.  M'Guire, — clearly  could  not  have  been 
intended  to  overrule  those  two  authorities ;  for,  both  Martin,  B.,  and  Watson,  B., 
distinctly  say  that  .//■  tander  v.  Mach  nzu  was  well  decided. 

Erle,  C  J  I  am  of  opinion  that  my  Brother  Shee  is  entitled  to  have  his  rule 
made  absolute.  It  seems  to  me  that  an  acceptance  in  this  form  is  one  which  the  party 
discounting  it  takes  at  his  own  peril,  as  is  stated  in  Smith's  Mercantile  Law,  5th  edit. 
26L  The  cases  of  Attwood  v.  Munnings  and  Alexander  v.  Mackenzie  are  distinct 
authorities  for  this  position.  Grant  v.  Norway,  10  C.  B.  665,  is  strong  to  the  same 
effect.  "Where  the  bill,  upon  the  face  of  it,  purports  to  be  accepted  "per  procuration," 
that  is  a  notice  to  all  the  world  [381]  that  the  person  who  accepted  it  has  but  a 
limited  authority,  and  whoever  takes  it  does  so  at  his  own  peril.  Here,  it  is  perfectly 
clear  that  George  Elliott,  the  agent,  had  no  authority  to  bind  his  father,  the  princpal, 
by  his  acceptance  of  any  other  than  trade  bills.  I  was  wrong  in  not  giving  effect  to 
the  objection.     There  must,  therefore,  be  a  new  trial. 

Willes,  J.  I  am  of  the  same  opinion.  It  is  enough  on  the  present  occasion  to 
say  that  the  finding  of  the  jury  that  the  hand-writing  of  the  acceptance  was  the 
hand-writing  of  George  Elliott,  was  not  enough  to  entitle  the  plaintiff  to  the  verdict. 

Byles,  J.  I  am  of  the  same  opinion.  The  words  "per  procuration"  are  an 
express  statement  that  the  party  accepting  the  bill  has  only  a  special  and  limited 
authority,  and  therefore  a  person  who  takes  a  bill  so  accepted  is  bound  at  his  peril  to 
inquire  into  the  extent  and  nature  of  the  agent's  authority.  It  is  not  enough  to  shew 
that  other  bills  similarly  accepted  or  indorsed  have  been  paid,  although  such  evidence, 
if  the  acceptance  were  general,  by  an  agent  in  the  name  of  a  principal,  would  be 
evidence  of  a  general  authority  to  accept  in  the  name  of  the  principal.  It  was  so 
decided  by  this  court  in  Alexander  v.  Mackenzie,  6  C.  B.  766,  and  also  by  Jervis,  C.  J., 
in  Grant  v.  Norway,  10  C.  B.  665.  It  had  before  been  decided  by  the  court  of  Queen's 
Bench  in  Attwood  v.  Munnings,  7  B  &  C.  278,  1  M.  &  B.  66.  So  also  is  the  law  laid 
down  in  Bay  ley  on  Bills,  6th  edit.,  p.  82,  in  Smith's  Mercantile  Law,  5th  edit.,  p.  265, 
and  in  Story  on  Agency,  S  92  And,  though  it  is  difficult  to  reconcile  the  rule  with 
all  that  is  said  in  Smith  v.  M'Guire,  •">  Hurlst.  &  X.  554,  yet  two  of  the  learned  judges 
who  took  part  in  that  decision  expressly  recognize  Attwood  v.  Munnings.  The  result 
of  the  decisions  [382]  seems  to  be  this,  that  the  way  in  which  this  bill  was  accepted 
is  the  legitimate  way  of  shewing  the  fact  that  the  acceptor  has  only  a  special  and 
limited  authority.  Further,  it  is  to  be  observed,  that  this  rule  depends  upon  the 
law-merchant,  which  extends  over  Europe  and  America ;  and  this  is  the  way  in  which 
it  is  understood  all  over  the  world.  I  think,  therefore,  we  are  bound  to  adhere  to  the 
rule  as  laid  down  by  the  court  of  King's  Bench  in  Attwood  v.  Munnings  and  by  this 
court  in  Alexander  v.  Mackenzie. 
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KEATING,  J.      I   am   of  the  same  opinion.     The  point   having   been   made  at   nisi 
priiis  and  overruled,  there  must  he  a  new  trial.    Our  judgment  must  not  be  understood 
as  at  all  interfering  with  the  decision  of  the  court  of  Exchequer  in  Smith  v  M'G 
which  does  not  necessarily  conflict  with  the  eases  here. 

Rule  absolute. 

Ballantine,  Serjt ,  asked  leave  to  appeal, — the  more  especially  as  the  Lord  Chief 

Justice  had  at  the  trial  intimated  an  opinion  adverse  to  the  objection. 

Erle,  C.  J.  Considering  the  way  in  which  the  objection  was  presented,  that  can 
hardly  be  called  an  expression  of  opinion. 

B}  lbs,  J.     There  are  no  less  than  three  decisions  against  the  plaintiff. 

Willes,  J.  Smith  v.  M'Guire  stands  entirely  upon  its  own  grounds.  There  was 
evidence  enough  there  to  establish  the  fact  that  Mr.  Martin  M'Guire  was  left  in 
Limerick  to  conduct  the  business  in  the  same  way  that  the  defendant  himself  had  done, 
The  mere  form  in  which  the  charterparty  was  signed  makes  no  difference.  I  think 
the  jury  were  quite  right  in  this  case. 

Leave  to  appeal  refused. 

[383]    Casks  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  in  the  Twenty-Fifth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  Banco  in  this  term,  were, — Erie,  C.  J.,  Williams,  J., 
Willcs,  J.,  and  Byles,  J. 

White  /-.  Steele  and  Another.    June  11th,  1862. 

[S.  ('.  31  L.  -I.  C.  P.  265;  (i  L.  T.  686;  8  Jur.  N.  S.  1177.  Referred  to,  Mayor  oj 
London  v.  Cox,  1867,  L.  R.  2  II.  L.  276.  Distinguished,  Rijrpin  v.  Bast  in,  L869, 
L.  R,  2  A.  &  E.  388.] 

The  only  legitimate  way  in  which  a  parish  can  express  its  desire  to  do  an  act  is,  by 
convening  a  vestry,  and  duly  conducting  the  proceedings  therein  to  their  legal  ter- 
mination,— viz.  by  shew  of  hands,  or  by  a  poll  when  a  poll  is  duly  demanded. — A 
meetingof  vestry  was  held  for  the  purpose  of  considering  the  propriety  of  purchasing 
an  additional  burial-ground  for  the  parish  of  P.  A  resolution  to  that  effect  having 
been  put  and  agreed  to  by  the  majority  of  those  present,  a  poll  was  demanded,  and 
refused.  The  resolution  of  the  vestry  was  communicated  to  the  church  building 
commissioners,  who  thereupon  authorized  the  parish  to  purchase  the  land  and  to 
levy  rates  to  defray  the  expenses,  under  the  59  G.  3,  e.  134,  s.  25,  and  3  G.  1. 
c.  72,  s.  26.  Money  was  accordingly  borrowed  by  the  churchwardens,  and  a  rate 
made.  A  parishioner  declining  to  pay  the  rate,  on  the  ground  of  invalidity,  the 
churchwardens  instituted  against  him  a  suit  in  the  Consistory  Court,  in  which  sun 
the.  respondent  tendered  a  responsive  allegation,  stating  that  al   the  vestry  a  poll 

had  been  duly  demanded,  and  refused.  The  judge  of  the  Consistory  COUrl  having 
declined  to  admit  this  responsive  allegation,  the  respondent  appealed  to  the  court 
of  Arches,  by  which  court  the  decision  of  the  court  l>elow  was  confirmed.  —Upon 
an  application  to  this  court  for  a  writ  of  prohibition,  on  the  ground  that  the  judge 
of  the  Consistory  court  had  improperly  refused  to  receive  the  responsive  allegation, 
the  applicant  was  directed  to  declare  in  prohibition;  and.  he  having  so  done, — 
Held,  that   there  had  bee legal  expression  of  the  desire  of  the  pandi,  and  COnse 

quently  that  the  responsive  allegation  ought  to  have  been  admitted  to  prooi  in  the 
Ecclesiastical  c t. —  An  appeal  from  the  Consistory  court  to  the  c i  of  Arches 

is  no  bar  to  an  application  for  a  prohibition. 

A.  Wills,  on  behalf  of  <  leorge  White,  in  Trinity  Term,  1861,  obtained  a  rule  calling 
upon  Alexander  Steele  and  William  Lenton,  the  churchwardens  of  the  [384]  parish 
of  l'lumstead,  in  th<;  count)'  ot  Kent,  to  shew  cause  why  a  writ  ol  prohibition  should 
not  issue  to  the  judge  of  the  Arches  court  of  Canterbury,  to  prohibit  him  from  furthei 
entertaining,  and  the  said  churchwardens  from  further  prosecut  ing  the  uil  for  subtrai 
t  ion  of  church  rate  i  hen  pending  before  the  Baid  court,  in  which  the  said  churchwardens 
were  the  original  promoters  and  the  laid  George  White  was  the  original  defendant, 
on   the  ground  that   the  said  judge,  in   refusing  to  admit  the    responsive  allegation    ol 
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the  defendant,  put  a  wrong  construction  on  the  statute  law,  and  especially  on  the 
statute  3  G.  4,  c.  72,  s.  26, — notice  being  given  to  the  judge  of  the  said  Arches  court 
of  Canterbury. 

The  circumstances  disclosed  by  the  affidavits  were  in  substance  as  follows : — At 
a  vestry  meeting  of  the  parish  of  Plumstead,  held  on  the  9th  of  January,  1860,  a 
resolution  was  passed  that  the  churchwardens  should  purchase  on  behalf  of  the  parish 
a  piece  of  ground  as  an  addition  to  the  existing  churchyard.  A  certain  number  of 
the  vestry,  who  were  desirous,  instead  of  proceeding  under  the  Church  Building  Acts, 
to  proceed  under  the  Burial  Acts,  whereby  a  cemetery  might  be  obtained,  partly 
consecrated  and  partly  unconsecrated,  for  the  general  use  of  all  the  inhabitants,  dis- 
senters as  well  as  members  of  the  established  church,  demanded  a  poll,  which  the  vicar 
(who  presided)  refused.  The  resolution  of  the  vestry  was  communicated  to  the  church 
building  commissioners,  who  thereupon  authorized  the  parish  to  purchase  the  land 
and  to  levy  rates  to  defray  the  expense.  A  sum  of  10001.  was  thereupon  borrowed, 
and  the  land  purchased,  and  the  rate  now  in  question  was  afterwards  made  for  the 
re-payment  of  such  loan.  The  now  plaintiff  refusing  to  pay  the  rate,  on  the  ground 
of  invalidity,  the  churchwardens  instituted  against  him  a  suit  in  the  Consistory  court 
of  London  for  subtraction  of  church-rate.  The  plaintiff  claimed  [385]  to  put  in  a 
responsive  allegation  in  that  suit,  to  the  effect  that,  a  poll  having  been  duly  demanded 
and  been  refused,  the  parish  had  never  legally  expressed  its  desire  to  procure  a  burial 
ground,  under  the  statute  3  G.  1,  c.  72,  s.  26(a);  and,  consequently,  that  the  order 
of  the  church  building  commissioners,  and  all  proceedings  based  upon  it,  including  the 
rate  in  question,  were  illegal.  The  judge  of  the  Consistory  court  (Dr.  Twiss),  rejected 
the  responsive  allegation.  The  now  plaintiff,  [386]  the  defendant  in  the  Consistory 
court,  thereupon  appealed  to  the  court  of  Arches,  which  court  confirmed  the  decision 
of  the  Consistory  court:  see  the  judgment,  7  Jurist,  N.  S.  805. 

The  learned  counsel  referred  to  the  statutes  59  G.  3,  c.  131,  s.  25,  and  3  G.  1, 
c.  72,  s.  26,  and  to  the  cases  of  Gould  v.  Gapper,  :i  East,  172,  5  East,  315,  1  J.  P.  Smith, 
528,  Burder  v.  Vdey,  12  A.l.  &  E.  233,  1  P.  &  D.  152,  Veley  v.  Burder,  12  Ad.  &  E. 
265,  4  P.  &  D.  175,"  and  The  Queen  v.  Willim,  16  Q.  B.  1. 

Dr.  Phillimore,  Q.  C,  and  E.  M.  White,  in  Michaelmas  Term  last,  shewed  cause. 
They  referred  to  and  commented  upon  the  following  statutory  provisions  and 
authorities, — 58  G.  3,  c.  45,  ss.  59,  60,  61,  59  G  3,  c.  134,  s.  25,  3  G.  1,  c.  72,  s.  26, 
and  The  King  v.  Tlt<  Churchwardens  of  St.  Mar//,  Lambeth,  3  B.  &  Ad.  651,  and  submitted 
that  the  order  of  the  church  building  commissioners  was  conclusive  as  to  the  fact  of 
the  desire  of  the  parish  having  been  duly  expressed,  and  consequently  that  the  learned 
judge  of  the  Consistory  court  was  right  in  rejecting  the  responsive  allegation ;  that 
the  issuing  of  a  prohibition  would  preclude  the  plaintiffs  in  the  ecclesiastical  court  from 

(a)  AVhich  enacts  "  that  it  shall  be  lawful  for  the  said  commissioners  (the  ecclesi- 
astical commissioners)  to  authorize  and  impower  any  parish,  chapelry,  township,  or 
extra-parochial  place  which  shall  be  desirous  of  procuring  a  burial  ground,  or  adding 
to  any  existing  church  or  chapel  yard  or  cemetery,  to  procure  and  purchase  any  such 
land  or  ground  as  may  in  the  opinion  of  the  commissioners  be  sufficient  and  properly 
situated  for  a  church  or  chapel  yard  or  burial-ground,  or  as  an  addition  to  any  existing 
church  or  chapel  yard  or  cemetery,  and  to  make,  raise,  levy,  and  collect  rates  for 
purchase  thereof,  or  for  the  re-payment  with  interest  of  any  money  borrowed  for  the 
making  such  purchase,  at  such  times  and  in  such  proportions  as  shall  be  agreed  upon 
with  the  person  or  persons  advancing  any  such  money,  and  approved  of  by  the  said 
commissioners  ;  and  the  churchwardens  or  chapelwardens  or  persons  authorized  under 
the  said  recited  acts  to  make  rates  for  any  of  the  purposes  of  the  said  recited  acts 
[58  G.  3,  c.  45,  and  59  G.  3,  c.  134]  to  make  rates  for  any  of  the  purposes  of  the  said 
recited  acts,  of  any  such  parish,  chapelry,  township,  or  extra-parochial  place,  may  and 
shall  in  every  such  case  use  and  exercise  all  the  powers  and  authorities  in  the  said 
recited  acts,  for  the  purpose  of  making  and  completing  such  purchases,  and  also  the 
powers  and  authorities  in  the  said  recited  acts  specified,  as  to  making,  raising,  and 
levying  any  rates  for  any  of  the  purposes  of  the  said  recited  acts;  and  when  any  such 
land  or  ground  so  purchased  shall  be  situate  out  of  the  bounds  of  the  parish  or  place 
for  which  the  same  is  intended,  the  same  shall  after  consecration  become  and  be  deemed 
part  of  such  parish  or  place  ;  anything,  in  any  act,  law,  or  custom  to  the  contrary 
notwithstanding." 
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shewing  that  the  facts  alleged  iu  the  responsive  allegation  were  untrue  ;  that  the 
proper  course  would  have  been  i<>  apply  to  the  mint  ot  i/un-n's  Hunch  fora  mandamus 
to  compel  the  judge  of  the  Consistory  court  to  admit  the  responsive  allegation  to 
proof;  and  that,  at  all  events,  prohibition  would  not  lie  after  the  appeal  to  the  court 
of  Arches. 

Wills,  in  support  of  his  rule,  insisted  that  the  only  legitimate  way  in  which  the 
desire  of  the  parish  could  be  expressed  was,  by  convening  a  vestry  and  duly  conducting 
the  proceedings  therein  tu  their  legal  ter-[387]-mination,  viz.  by  the  result  of  a  poll, 
when  duly  demanded;  and,  consequently,  that  tin'  decision  of  the  judge  of  the  Con 
sistory  court  rejecting  the  responsive  allegation  of  the  then  defendant,  and  that  of  the 
court  of  Arches  affirming  the  decision  of  the  court  below,  were  erroneous.  He  referred 
tu  Bacon's  Abridgment,  Prohibition  (B.),  The  King  v.  The  Churchwardens  of  .V.  Mary, 
Lambeth,  3  B.  &  Ad.  651,  The  King  v.  Dursley,  5  Ad.  &  E.  10,  6  M.  &  M.  333,  Blunt 
v.  Harwood,  8  Ad.  &  E.  610,  3  N.  &  P.  677,  Burder  v.  Veley,  12  Ad.  &  E.  233,  4  P. 
&  D.  452,  Veley  v.  Burder,  12  Ad.  &  E.  265,  4  P.  &  D.  475,  Richards  v.  Dyke,  3  q.  B. 
256,  2  Gale  &  I).  493,  The  Queen  v.  Wttlim,  16  Q.  B.  1,  Blind  v.  Ilarwuud,  1  Curteis, 
Eccl.  K.  64*,  Hopton  v.  Kemerton,  6  .Votes  of  Cases  in  the  Heel.  Court,  74,  Sturmy's 
Laws  of  the  Clergy,  and  Bollock's  County  Court  Practice,  3U0. 

Ekle,  C.  J.  We  have  paid  the  best  attention  we  are  able  to  the  arguments  which 
have  been  urged  before  us  :  but,  considering  the  extreme  importance  of  the  interests 
at  stake,  and  considering  the  difficulty  of  construing  these  acts  of  parliament,  we 
have  come  to  the  conclusion  that  we  shall  best  consult  the  interests  of  the  public  by 
directing  the  matter  to  be  put  in  train  fora  more  solemn  investigation.  We  therefore 
order  that  the  applicant  do  declare  in  prohibition  against  the  churchwardens,  and 
that  the  time  for  the  latter  to  shew  cause  against  this  rule  be  enlarged  until  the 
further  order  of  the  court. 

The  declaration  stated  that  George  White  (thereinafter  called  the  plaintiff),  by 
John  Bennett,  his  attorney,  in  obedience  to  a  rule  of  this  court  of  the  25th  of  November, 
1851,  declared  in  prohibition  against  Alexander  Steele  and  William  Lenton  (therein- 
after called  [388]  the  defendants)  :  For  that  the  defendants  were  churchwardens  of 
the  parish  of  l'lumstead,  in  the  county  of  Kent  and  diocese  of  London,  and,  as  such 
churchwardens,  duly  instituted  a  suit  for  subtraction  of  church-rates  in  the  Consistory 
court  of  London  against  the  plaintill',  and  therein  presented  their  libel  against  the 
plaintiff',  whereof  the  material  parts  consisted  of  the  following  articles, — First,  that  an 
order  was  made  by  Her  Majesty  in  council  on  the  1  2th  of  August,  1859,  for  the  closing 
of  the  churchyard  of  Blumstcad,  in  the  county  of  Kent,  from  and  alter  the  1st  day 
of  November,  1860,  and  it  therefore  became  necessary  to  provide  a  new  burial  ground 
for  the  use  of  the  said  parish  j  that  a  piece  of  ground  containing  by  admeasurement 
2a.  3p.,  or  thereabouts,  lying  between  the  old  churchyard  and  the  public  highway 
from  Woolwich  to  Frith,  being  tit  and  suitable  for  the  said  purpose,  Thomas  Walker 
and  Sir  F.  G.  L.  l'enott,  Bart.,  then  the  churchwardens  of  the  said  parish,  made  a 
provisional  agreement  with  the  owners  of  the  said  Land,  viz.,  Queen's  College,  Oxford, 
and  their  lessee,  for  the  purchase  of  the  said  land  for  the  sum  of  8501,  ;  and  it  was 
estimated  that  draining,  inclosing,  and  adapting  the  said  laud  for  the  said  pur] 

and  otler  expenses,  would  bring  the  amount  to  be  raised  to  the  sum  of  20001.,— 
Secondly,  that,  in  and  by  a  statute  made  and  passed  in  the  third  year  of  1 1  is  late 
Majesty  George  the  Fourth  (3  G.  4,  c.  72),  it  is  in  the  26th  section  enacted,  "  that  it 
shall  be  lawful  for  the  said  commissioners,"  viz.  His  late  Majesty's  commissioners  Eoi 
building  new  churches,  "to  authorize  any  parish,  chapelry,  township,  or  extraparoohial 
place  which  shall  be  desirous  of  procuring  a  Inn  ial  -round,  or  of  adding  to . lii\  existing 

church  or   chapel  yard  or  Cemetery,  to  procure  and    puielu   6  ■tny  BUCh  laud  or   ground 

as  may  in  the  opinion  of  the  commissioners  be:  sufficient  and  pro-[389]-perly  situate 
for  a  church  or  chapel  yard  or  burial  ground,  or  as  an  addition  to  an}  exi  king  church 
or  ei  i.i  pel  yard  or  cemetery  (whether  such  lam  I  or  ground  shall  [or  shall  not]  be  situate 
within  the  parish  or  place  for  the  use  of  whioh  the  same   -hill  be  intended),  and  to 

make,  raise,  levy,  and  collect   rate,  lor  t  he  purchase  thereof,  01    Eoi '  1  he  I  c  pa  J  meiil    wit  li 

interest  of  any  money  borrowed  for  the  making  such  purcha  i  timi    and  in 

such  proportions  as  shall  be  agreed  upon  with  the  person  or  persons  advanoingany 
such  money,  and  approved  of  by  the  said  comini  ionei  and  the  churchwardens  and 
ohapelwardens  or  persons  authorized  undei  the  said  recited  acts  to  make  rate,  fot  anj 
of  the  purposes  of  the  said  recited  acts,  of  any  such  parish,  ohapelry,  township,  01 

C.  P.  xx.— 38* 
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extraparochial  place,  may  and  shall  in  every  such  case  use  and  exercise  all  the  powers 
and  authorities  in  the  said  recited  acts  for  the  purposes  of  making  and  completing  such 
purchases,  and  also  all  the  powers  and  authorities  in  the  said  recited  acts  specified  as 
to  making,  raising,  and  levying  any  rates  for  any  of  the  purposes  of  the  said  recited 
acts ;  "  and  that,  in  and  by  a  statute  made  and  passed  in  the  session  of  parliament 
held  in  the  19  &  20  Vict.  c.  55,  it  is  in  the  1st  section  thereof  enacted  "that  the 
persons  now  or  hereafter  to  be  appointed  to  be  Her  Majesty's  commissioners  for  build- 
ing new  churches  shall  continue  to  be  such  commissioners,  and  their  commission  shall 
continue  in  force  until  the  1st  of  January,  1857,  and  no  longer;  and  immediately  on 
the  determination  of  such  commission,  all  the  duties,  powers,  and  authorities  vested 
in,  or  which  were  or  might  have  been  performed  or  executed  by  such  commissioners, 
shall  become  vested  in  and  be  performed  and  executed  by  the  ecclesiastical  commis- 
sioners for  England," — Thirdly,  that  the  aforesaid  Thomas  Walker  and  Sir  E.  G.  L. 
Perrott,  the  then  churchwardens,  and  [390]  others  of  the  parishioners  and  inhabitants, 
rate-payers  of  the  said  parish,  on  the  9th  day  of  January,  1860,  met  together  in  the 
vestry-room  of  the  said  parish,  pursuant  to  a  notice  in  writing  which  had  been  affixed 
on  the  doors  of  the  parish  and  district  churches  and  the  chapels  in  the  said  parish  of 
Plumstead  previously  to  the  commencement  of  Divine  service  on  Sundays  the  1st  and 
8th  days  of  January,  1860,  and  which  was  to  the  following  effect,  "  Notice  is  hereby 
given  that  a  meeting  of  the  rate-payers  of  the  parish  of  Plumstead,  in  the  county  of 
Kent,  will  be  holden  in  the  vestry-room  of  the  said  parish,  on  Monday,  the  9th  day  of 
January  next,  at  3  o'clock  in  the  afternoon,  to  take  into  consideration  the  expediency 
of  purchasing  and  adding  to  the  church  vard  of  the  parish  a  piece  of  land  lying  between 
the  same  and  the  public  highway  leading  from  Woolwich  to  Erith  :  also  to  authorize 
the  raising  by  a  rate  or  rates,  or  by  a  loan  on  the  credit  of  the  same,  of  such  sum  or 
sums  of  money  as  may  be  required  to  meet  the  expenses  of  and  incident  to  the 
purchase  and  conveyance  of  the  said  land  and  the  preparation  of  the  same  as  and  for 
the  purposes  of  a  burial-ground,  and  the  provision  of  a  lodge  and  chapel  and  reception- 
house  (if  necessary) ;  and,  in  case  such  purchase  shall  be  determined  on,  to  take  into 
consideration  the  expediency  of  closing  the  carriage  entrance  at  the  south-west  corner 
of  the  present  churchyard,  heretofore  used  for  funerals,  and  of  stopping  up  the  foot- 
path leading  across  the  churchyard  in  a  north-easterly  direction  from  the  said  south- 
west corner  thereof,  into  the  manor  way  from  the  north-eastern  entrance  to  such 
footpath  to  the  point  where  the  same  joins  the  path  leading  from  the  south- 
west corner  of  the  churchyard  to  the  church-door,  when  and  as  soon  as  the  addi- 
tional burial-ground  shall  have  been  provided,  and  a  road  and  pathway  shall  have 
[391]  been  made  across  the  same  from  the  said  highway  to  the  said  pathway  leading 
to  the  church-door  ;  and  for  other  purposes  :  and  further  to  consider  the  propriety  of 
cancelling  or  rescinding  any  resolutions  passed  at  the  vestry  meeting  held  on  the 
28th  day  of  November  last,  and  to  substitute  other  resolutions  in  lieu  thereof  for  the 
effecting  the  above-mentioned  purposes  :  "  dated,  &c,  and  signed  by  the  churchwardens 
and  overseers :  That,  the  Kev.  William  Acworth,  the  vicar,  having  taken  the  chair  at 
the  said  meeting,  it  was  moved  by  Sir  E.  G.  Perrott,  Bart.,  and  seconded  by  William 
Henry  Dutton,  inhabitants  and  rate-payers  in  the  said  parish,  that  the  first  and 
second  resolutions  passed  at  the  last  vestry-meeting  be  rescinded  ;  whereupon  an 
amendment  was  moved  by  the  Kev.  John  M'Crea,  and  seconded  by  Edward  Fordham, 
also  inhabitants  and  rate-payers  of  the  said  parish,  that  this  meeting  be  adjourned 
until  an  early  day  in  the  ensuing  week,  to  be  held  at  7  or  8  o'clock  in  the  evening,  at 
the  central  school-room,  for  the  purpose  of  electing  a  burial  board,  and  that  due  notice 
be  given  thereof  by  the  churchwardens;  that  the  said  amendment,  having  been  duly 
put  to  the  said  meeting,  was  rejected  by  a  large  majority  ;  that  the  original  resolution 
was  then  put  and  carried  by  a  large  majority  ;  that  it  was  then  moved  by  William 
Edward  Dawson,  an  inhabitant  and  rate-paver  of  the  said  parish,  and  seconded  by  the 
aforesaid  Kev.  John  M'Crea,  "  that,  a  new  burial-ground  or  an  addition  to  the  present 
churchyard  being  necessary,  the  churchwardens  be  authorized  to  purchase,  on  behalf 
of  the  parish,  upon  such  terms  as  they  shall  deem  proper,  at  a  price  not  exceeding 
8501.,  exclusive  of  incidental  expenses,  the  piece  of  ground,  containing  by  admeasure- 
ment 2a.  3p.,  or  thereabouts,  lying  between  the  present  churchyard  and  the  public 
highway  leading  from  Woolwich  to  Erith,  and  to  adapt  the  same  piece  of  [392]  land 
as  a  burial-ground  by  throwing  it  into  the  present  churchyard,  and  that  the  sum  of 
10001.  to  meet  the  expenses  of  and  incident  to  the  purchase  and  preparation  of  the 
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land,  be  borrowed  on  the  credit  of  rates  to  be  levied  for  re  payment  thereof  by  two 
instalments,  one  in  the  present  year,  and  the  other  in  the  year  1861,  and  thai  the 
ehurchwardens  be  impowered  to  apply  to  the  proper  authorities  for  the  approval  of  the 
proposed  additional  burial-ground,  and  for  the  requisite  authority  to  carry  the  fore 

going  resolutions  into  ell'ect  under  the  i'6th  section  of  the  .'!  (!.  4,  c.  72,  and,  on 
obtaining  the  same,  to  take  all  necessary  steps  for  procuring  the  loan  of  the  money  at 
a  rate  not  exceeding  51.  per  cent.,  and  to  execute  proper  securities  on  the  part  of  the 
parish;"  and  that  the  -aid  last-mentioned  resolution,  having  been  duly  put,  was 
carried  by  a  majority  of  fifty-nine  to  five,  such  fifty-nine  persons  being  the  major  part 
of  the  inhabitants  of  the  said  parish  then  assembled  and  present  at  the  said  vestry, — 
Fourthly,  that,  previous  to  the  resolution  last  aforesaid,  application  was  made  by  or 
on  behalf  of  the  said  Alexander  Steele  and  William  Lenton,  the  ehurchwardens,  parties 
in  this  suit,  who  since  the  vestry  meeting  referred  to  in  the  last  preceding  article  had 
been  duly  elected,  appointed,  and  admitted  churchwardens  of  the  said  parish,  after 
having  made  the  declaration  required  by  law  (as  is  more  particularly  mentioned  in 
the  tenth  article  of  this  libel),  to  Her  Majesty's  principal  secretary  of  state  for  the 
home  department  for  his  approval  of  the  saifl  land  as  and  for  an  addition  to  the  said 
churchyard,  and  by  a  letter  in  writing,  bearing  date  the  20th  of  February,  I860, 
George  Clive,  Esq.,  on  behalf  of  the  said  secretary  of  state,  signified  the  said  secretary 
of  state's  approval  of  the  same  ;  that  application  was  afterwards  made  by  or  on  behalf 
of  the  sairl  Alexander  Steele  and  William  Lenton  to  the  ecclesiastical  commissioners 
for  Eng-[393]-land  for  their  authority  to  carry  the  foregoing  resolutions  of  vestry  into 
effect  ;  that  the  said  ecclesiastical  commissioners  for  England,  by  an  instrument  in 
writing  under  their  common  seal,  bearing  date  the  7th  day  of  dune,  I860,  in  exercise 
and  execution  of  the  powers  and  authorities  in  that  behalf  contained  in  several  acts  of 
parliament,  and  particularly  in  the  said  act  of  the  .'5  G.  4,  e.  72,  s.  26,  signified  their 
opinion  that  the  said  piece  of  land  was  sufficient  and  properly  situated  as  and  for  an 
addition  to  the  said  churchyard,  and  their  approval  of  the  purchase  of  the  said  land 
for  the  purpose  aforesaid,  and  of  the  arrangements  made  or  entered  into  for  borrowing 
the  sum  of  10001.  to  meet  the  expenses  of  and  incident  to  the  purchase  and  prepara- 
tion of  the  same  land  as  and  for  a  Initial  -ground,  and  authorized  and  impowered  the 
said  parish  to  procure  and  purchase  the  said  land,  and  to  borrow  the  sum  of  10001.  on 
security  of  two  rates  to  he  made,  raised,  levied,  and  collected,  one  in  the  present  year, 
and  the  other  in  the  year  1861,  for  the  repayment  of  the  said  sum  of  10001.,  with 
interest  at  the  rate  of  .01.  per  cent,  pet  annum,  by  two  equal  instalments,  the  first  of 
such  instalments,  with  interest  on  the  said  sum  of  10001.  as  from  the  date  of  the 
lease,  to  become  due  and  be  paid  on  the  29th  of  September,  1860,  and  the  second 
instalment,  and  interest  thereon  as  from  the  29th  of  September,  to  become  dm1  and 
be  paid  on  tin;  1st  of  May,  1861.  The  fifth  of  the  said  articles  exhibited  and  mule 
part  of  the  said  libel  the  letter  of  the  said  George  Clive  and  the  instrument  under  the 
common  seal  of  the  said  ecclesiastical  commissioners  referred  to  in  the  last  article 
[a  copy  was  set  out  |,  Sixthly,  that  the  ehurchwardens  aforesaid,  parties  in  this  cause, 
having,  in  pursuance  of  the  authorities  aforesaid,  and  of  the  resolution  of  vestry  in 
the  third  article  of  the  libel  last  mentioned,  borrowed  and  raised  [394]  from  the 
London  and  County  Joint  Stock   Banking  Company  the  sum  of  10001.,  re  payable, 

with    interest    at    the    rate   of    51    per   cent     per  annum,  at    the   times   nicnth I  in  the 

fourth  article  of  this   libel,  on   or  about    the  30th  of  .lime,   I860,  lei  and  by  virtue 

of  the  authority  obtained  from  the  said  ecclesiastical  commissioners  for  England,  by 
an   instrument    in  writing   under   their   hands  and   seals   charged   the  said  parish  »itli 

the  sum  of  10001.,  and  with  the  repayment  there,, i  ac ling  to  the  terms  and  con 

ditions  mentioned  in  the  aid  fourth  article  of  this  libel;  and,  in  pursuance  of  the 
provisions  ol  the  acts  of  parliament  pa  ed  for  the  building  and  the  promoting  the 
building  of  additional  churches  in  populous  parishes,  declared  that  the  said  sum  of 
L0001  should  continue  to  be  chargeable  and  charged  upon  the  rates  raised  or  to  be 
raised  in  the  -aid  parish  under  the  authority  aforesaid,  and  in  accordance  with  the 

provisions   of    the   said    acts,  until    the   said    sum    of    1 0001.,  together  with   the   interest 

after   the    rale    of    51.    per   , || ail      p,r    annum,    should    be    full)'    repaid:    that     the    said 

Alexander  Steele  and  William  Lenton  duly  proceeded  with  the  purchase  of  the  said 

land,  and    the   same  was   on   or   about    the    I  llh    of   July,    I  $60,  duly  Conveyed    to   the 

ecclesiastical  com  mi -si, rs  tor  England,  under  the  provisions  of  the  said  acts  commonly 

known  as  the  Church  Building  Acts,  to  be  devoted  when  consecrated  to  ecclesia  tical 
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purposes  for  ever,  by  virtue  and  according  to  the  true  intent  and  meaning  of  the  said 
several  recited  acts,  as  and  for  an  addition  to  the  churchyard  of  the  parish  of  Plumstead 
aforesaid  ;  and  that  the  said  land  was  duly  consecrated  by  the  Right  Rev.  Father  in 
God,  Archibald  Campbell,  Lord  Bishop  of  London,  and  the  same  is  now  used  as  a 
burial  ground, — Seventhly,  that,  under  and  by  virtue  of  the  said  ecclesiastical  com- 
missions, and  under  the  forms  [395]  and  authorities  contained  in  divers  acts  of 
parliament,  and  especially  in  the  58  G.  3,  c.  45,  ss.  55,  56,  59,  61,  5!)  G.  3,  c.  134, 
s.  25,  and  3  G.  4,  c.  72,  s.  26,  and  pursuant  to  the  aforesaid  resolution  last  set  forth 
in  the  third  article  of  this  libel,  the  said  Alexander  Steele  and  William  Lenton,  on  the 
14th  of  July,  I860,  made  a  rate  of  4d.  in  the  pound  on  all  the  rateable  properties  in 
the  said  parish,  and  upon  the  several  inhabitants  and  occupiers  of  the  houses  and 
premises  in  the  said  parish,  under  the  authority  of  the  ecclesiastical  commissioners  for 
England,  in  pursuance  of  the  act  of  parliament  of  the  3  G.  4,  c.  72,  for  re-payment 
with  interest  of  the  first  instalment  (being  a  moiety)  of  a  loan  of  10001.  borrowed  in 
accordance  with  a  resolution  of  the  rate-payers  of  the  parish  of  Plumstead,  in  the 
county  of  Kent,  in  vestry  assembled  on  the  9th  of  January,  i860,  and  under  the 
authority  of  the  said  commissioners,  for  making  and  completing  the  purchase  of 
the  parcel  of  land  adjoining  the  churchyard  of  the  said  parish,  for  the  purpose  of 
providing  a  new  burial-ground  for  the  said  parish,  and  approved  by  the  secretary 
of  state  for  the  home  department,  in  accordance  with  the  provisions  of  the  act  to 
amend  the  laws  concerning  the  burial  of  the  dead  in  the  Metropolis,  of  the  15  &  16 
Vict.  c.  85  ;  that  the  greater  number  of  the  inhabitants  of  the  said  parish  had  paid 
the  sum  of  money  at  which  they  were  respectively  rated  and  assessed  in  and  by  the 
said  rate  ;  and  that  the  said  rate  of  4d.  in  the  pound  would,  if  levied,  amount  to  the 
sum  of  6171.  8s.  5jd.,  as  would  more  particularly  appear  in  the  book  in  the  ninth 
article  of  the  libel  mentioned. 

The  subsequent  articles  of  the  libel  set  forth  that  the  plaintiff  was  duly  rated  in 
the  said  rate  at  a  sum  of  6s.  8d.,  that  he  had  refused  to  pay  the  same  when  demanded, 
and  had  been  duly  summoned  for  such  [396]  refusal  before  the  magistrate  of  the 
Woolwich  police-court,  being  the  proper  tribunal  in  that  behalf,  and  had  then  and 
there  refused  to  pay  the  said  sum,  on  the  ground  that  he  disputed  the  validity  of  the 
said  rate.  Averment,  that  thereupon  such  proceedings  were  had  in  the  said  Consistory 
court  that  the  plaintiff  was  ordered  to  put  in  his  responsive  allegation  to  the  said  libel ; 
whereupon  the  plaintiff  claimed  to  put  in  the  responsive  allegation  whereof  the 
following  are  the  material  parts: — First,  that,  prior  to  the  meeting  of  the  church- 
wardens and  others  of  the  parishioners  and  inhabitants,  rate-payers  of  the  parish  of 
Plumstead  (howTsoever)  convened  and  held  on  the  9th  of  January,  I860,  pleaded  in 
the  third  article  of  the  libel  given  in  and  admitted  in  this  cause,  to  wit,  on  the  28th 
of  November,  1859,  the  churchwardens  and  others  of  the  parishioners  and  inhabitants, 
ratepayers  of  the  said  palish,  met  together  in  the  vestiy-room  of  the  said  parish 
pursuant  to  due  legal  notice  ;  that  such  meeting  was  attended  by  Sir  E.  G.  L.  Perrott, 
one  of  the  churchwardens,  and  by  the  overseers  of  the  said  parish,  and  by  the  Rev. 
William  Acworth,  the  vicar,  who  took  the  chair  thereat,  and  by  about  sixty  rate-payers 
of  the  said  parish;  that  one  of  the  churchwardens  then  reported  to  such  meeting  that 
he  had  received  an  intimation  from  Her  Majesty's  secretary  of  state  for  the  home 
department  that  interments  must  be  discontinued  in  the  churchyard  of  the  parish  of 
Plumstead  after  the  1st  of  November,  1860,  and  that  it  would  therefore  be  necessary 
to  provide  burial  accommodation  for  the  parish  immediately  ;  that  the  said  church- 
warden then  stated  to  such  meeting  that  he  had  applied  to  the  owners  and  the  lessees 
of  certain  land  which  was  described  to  the  said  meeting,  and  that  the  owners  were 
willing  to  sell  the  freehold  for  the  sum  of  4001.,  and  the  lessee  to  sell  his  interest  far 
the  [397]  sum  of  4501.,  and  that  a  sum  of  about  10001.  would  be  required  to  lay  out 
the  land  as  a  burial-ground  :  that  resolutions  in  the  words  or  to  the  effect  following 
were  then  proposed  to  the  meeting,  viz., — First,  that  the  churchwardens  be  authorized 
to  purchase  on  behalf  of  the  parish  (upon  the  terms  stated)  the  land  here  defined,  to 
adapt  the  ground  as  a  burial-ground  by  throwing  it  into  the  present  churchyard  or 
otherwise,  and  draining  and  laying  it  out  (as  described),  provided  that  one-third  of  the 
area  at  least  be  allocated  as  an  unconsecrated  place,  for  the  interment  of  non-conformists, 
— Secondly,  that,  for  the  purposes  mentioned,  including  a  double  chapel,  25001.  be 
borrowed  on  credit  of  rates  to  be  levied  for  re-payment  thereof,  and  that  the  church- 
wardens apply  to  the  proper  authorities  for  approval  of  the  new  burial-ground,  and 
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fur  authority  for  carrying  these  resolutions  into  effect  under  the  26th  section  of  the 
3  G.  4,  c.  7:!,  and,  on  obtaining  the  same,  to  take  all  necessary  steps  for  procuring  the 
loan  of  money,  ami  executing  securities, — Thirdly,  that,  as  soon  as  the  foregoing 

resolutions  are  carried  into  effect,  and  the  land  liefore  described  is  added  to  the 
churchyard,  to  make  roads  and  footpaths,  as  before  described ;  that  such  resolutions 

were  seconded,  and  carried  by  the  meeting  : 

Secondly,  that,  at  the  vestry  meeting  howsoever  convened  and  held  on  the  9th  of 
January,  I860,  it  was  moved  by  Sir  E.  6.  L.  Perrott,  Bart.,  and  seconded  by  W.  H. 
Dutton,  that  the  first  and  second  resolutions  passed  at  the  last  vestry  meeting  be 
rescinded  ;  that  an  amendment  wTas  thereupon  moved  by  the  Rev.  John  M'Crea,  and 
seconded  by  Edward  Fordham,  inhabitants  and  rate-payers  of  the  said  parish,  that 
this  meeting  be  adjourned  until  an  early  day  in  the  ensuing  week  at  seven  or  eight 
o'clock  in  the  evening,  at  the  central  school-room,  for  the  purpose  of  electing  a  [398] 
burial-board,  and  that  due  notice  be  given  thereof  by  the  churchwardens;  that  bhe 
said  amendment,  having  been  put  to  the  meeting,  was  declared  to  be  rejected;  that 
the  original  resolution  was  then  put  and  declared  to  be  carried  ;  that  thereupon  the 
said  George  White,  eve.,  eve.,  some  or  one  of  them,  demanded  a  poll,  and  the  same  was 
refused  and  was  not  granted  by  the  chairman  :  and  the  party  proponent  alleges  and 
propounds  that  everything  done  or  attempted  to  be  done  at  such  meeting  after  the 
demand  and  refusal  of  a  poll  as  before  pleaded,  or  subsequent  thereto,  in  consequence 
of  any  resolution  passed  or  alleged  to  have  been  passed  at  such  meeting,  was  null  and 
void  to  all  intents  and  purposes  in  law  whatsoever  : 

Thirdly,  that,  notwithstanding  the  premises  pleaded  and  set  forth  in  the  next 
preceding  article  of  this  allegation,  the  said  vestry  meeting  was  continued  :  and  it  was 
then  proposed  by  W.  E.  Dawson,  and  seconded  by  the  Rev.  John  M'Crea,  "that,  a 
new  burial-ground  or  an  addition  to  the  present  churchyard  being  necessary,  the 
churchwardens  be  authorized  to  purchase,  on  behalf  of  the  parish,  upon  such  terms 
as  they  should  deem  proper,  at  a  price  not  exceeding  8501.,  exclusive  of  incidental 
expenses,  the  piece  of  ground,  containing  by  admeasurement  2a.  3p.,  or  thereabouts, 
lying  between  the  present  churchyard  and  the  public  highway  leading  from  Woolwich 
to  Erith,  and  to  adapt  the  same  piece  of  land  as  a  burial-ground,  throwing  it  into  the 
present  churchyard  ;  and  that  the  sum  of  10001.  to  meet  the  expenses  of  and  incident 
to  the  purchase  and  preparation  of  the  land  be  borrowed  on  the  credit  of  the  rates  to 
be  levied  for  re-payment  thereof  by  two  instalments,  one  in  the  present  year,  and  the 
other  in  the  year  1861,  and  that  the  churchwardens  be  impowered  to  apply  to  the 
proper  authorities  for  approval  of  the  proposed  additional  burial-ground,  and  for  the 
reijui  [399] -site  authority  to  carry  the  foregoing  resolutions  into  effect  under  the  26th 
section  of  the  3  G.  4,  s.  72,  and,  on  obtaining  the  same,  to  take  all  necessary  steps  for 
procuring  the  loan  of  the  money  at  a  rate  not  exceeding  5  per  cent.,  and  to  execute 
proper  securities  on  the  part  of  the  parish;"  that  such  resolution  was  put  to  the 
meeting,  and  declared  to  lie  carried;  whereupon,  the  said  (leorge  White,  eve,  cVc, 
some  or  one  of  them,  demanded  a  poll  upon  such  resolution,  which  was  refused  and 
not  granted  by  the  chairman  : 

Fourth,  that  the  parish  of  Plumstead  contains  about  1800  rate-payers  who  are 
assessed  to  the  rate  in  question  in  this  cause  in  respect  of  2  Ho  properties  therein, 
and  that,  of  Such  number,  only  about  seventy  ratepayers  attended  the  meeting: 

Fifth,  that,  by  reason  of  the  premises  mentioned  and  set  forth  in  the  preceding 
articles  of  this  allegation,  the  application  of  the  said  Alexander  Steele  and  William 
Lenton  to  the  ecclesiastical  commissioners  for  England  for  authority  to  carry  the 
pretended  resolution  of  vestry  of  the  9th  of  January,  I860,  into  effect,  as  pleaded 
in  the  fourth  article  of  the  said  libel,  was  unauthorized  :   t  hat  t  he  instrument  in  writing 

bearing  date  the  7th  of  June,  1860,  under  the  common  seal  of  the  ecclesiastical  com 

missioners  for  England,  pleaded  and  exhibited  in  the  said  fourth  and  lifth  articles  of 
the  said  libel,  wa&  and  is  null  and  void  to  all  intents  anil  purposes  in  law  whatsoever  I 
Sixth,  that  the  borrowing  and  raising  the  sum  of  10001.,  and  the  making  a  rate  of 
Id.  in  the  pound  on  all  the  rateable  properties  in  the  said  parish,  or  on  the  Beveral 
inhabitants  and  occupiers  of  houses  and  premises   in    the  said  parish,  as  pleaded  in  I  lie 

sixth  and  seventh  articles  of  the  said  libel,  was  and  is  unauthorized  and  null  and  void 

to  all  intents  and  purposes  in  law  whatsoever: 

[400]  And  thereupon  the  counsel  for  the  defendants  objected  to  the  admission 
of  the  said  responsive  allegation,  and  asked  the  said  Consistory  court   to  reject    the 
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same  :  and  the  counsel  for  the  plaintiff  then  urged  and  insisted,  amongst  other  things, 
that  the  said  resolutions  were  null  and  void,  and  the  said  rates  bad,  because  of  the 
demands  and  refusals  of  a  poll  in  and  by  the  said  responsive  allegations  set  up:  But 
the  learned  judge  of  the  said  Consistory  court  gave  judgment  rejecting  the  said 
responsive  allegation,  as  affording  no  answer  to  the  libel  of  the  defendants  :  And  the 
plaintiff'  then  duly  brought  and  prosecuted  his  appeal  against  the  judgment  of  the 
said  learned  judge  in  the  court  of  Arches  of  Canterbury  ;  and,  after  hearing  counsel 
for  the  plaintiff',  who  urged  and  insisted  as  alleged  to  have  been  urged  and  insisted 
in  that  behalf  in  the  court  below,  and  counsel  for  the  defendants,  the  learned  judge 
of  the  said  court  of  Arches,  sitting  in  the  Common  Hall  of  Doctors'  Commons,  in  the 
city  of  London,  gave  judgment  that  the  said  responsive  allegation,  if  admitted,  would 
be  no  answer  to  the  said  libel,  and  accordingly  affirmed  the  judgment  of  the  said 
learned  judge  of  the  said  Consistory  court  of  London,  and  rejected  the  said  responsive 
allegation  :  Averment,  that  the  said  polls  mentioned  in  the  said  responsive  allegation 
were  demanded  and  refused  as  therein  alleged  ;  and  that  all  the  other  facts  therein 
mentioned,  and  thereby  intended  to  be  set  up  by  way  of  answer  to  the  said  libel, 
and  the  demands  of  the  defendants  as  such  churchwardens,  are  true  ;  yet  the  defen- 
dants and  the  said  court  of  Arches  have  proceeded  and  are  proceeding  in  the  matter 
of  the  said  suit  ;  wherefore  the  plaintiff' prays  judgment  of  this  court  that  a  writ  of 
prohibition  may  issue  prohibiting  the  said  court  of  Arches  from  proceeding  further  in 
the  matter  of  the  said  suit,  and  that  the  plaintiff' may  [401]  have  his  costs  and  damages 
pursuant  to  the  statute  in  that  case  made  and  provided. 

The  defendants  pleaded,  First, — as  to  so  much  of  the  declaration  as  states  that 
the  polls  mentioned  in  the  responsive  allegation  were  demanded  and  refused  as  therein 
alleged,  and  that  all  the  other  facts  therein  mentioned  and  therein-  intended  to  be 
set  up  by  way  of  answer  to  the  libel,  and  to  the  demands  of  the  defendants  as  such 
churchwardens,  are  true, — that  the  polls  mentioned  in  the  said  responsive  allegation 
were  not  nor  was  either  of  them  demanded  or  refused  as  therein  alleged  ;  and,  further, 
that  the  matters  and  things  in  the  libel  mentioned  and  alleged,  in  so  far  as  the  allega- 
tions thereof  are  not  admitted  by  or  are  inconsistent  with  the  said  responsive  allega- 
tion in  the  declaration  mentioned,  were  and  are  true  ;  and,  further,  that  the  said  parish 
of  Plumstead  in  the  libel  and  in  the  declaration  mentioned,  was,  at  the  time  of  the 
issuing  of  the  said  order  or  authority  of  the  ecclesiastical  commissioners  as  in  the 
libel  and  declaration  is  mentioned,  desirous  of  adding  to  its  existing  churchyard  ;  and, 
further,  that  the  book  containing  the  proceedings  of  the  said  vestry  had  for  two 
months  after  the  said  meeting  had  been  held,  been  open  to  the  proprietors  of 
messuages,  lands,  and  tenements  within  the  said  parish,  and  that  no  dissents  were 
recorded  or  entered  therein  ;  ami  that  the  issuing  of  the  said  order  or  authority  by 
the  ecclesiastical  commissioners  was  delayed  for  such  two  months  as  aforesaid  ;  where- 
fore the  defendants  prayed  that  the  said  writ  of  prohibition  in  the  declaration  mentioned 
might  not  issue. 

Secondly,  as  to  the  whole  declaration  that,  by  the  practice  of  the  court  of  Arches, 
and  of  the  Consistory  court  in  the  declaration  mentioned,  if  the  learned  judges  of 
the  said  courts  respectively,  or  the  said  learned  judge  of  the  said  court  of  Arches, 
had  given  [402]  judgment  that  the  said  responsive  allegation  in  the  declaration 
mentioned  would  lie  an  answer  to  the  said  libel  in  the  declaration  mentioned,  and 
had  admitted  and  not  rejected  the  said  allegation,  the  defendants  would  have  been 
entitled  to  have  had  the  issues  in  fact  raised  by  the  said  libel  and  responsive  allega- 
tion tried  and  determined  by  the  judges  of  one  of  the  said  courts,  according  to  the 
law  and  practice  of  the  said  courts  ;  and  that,  if  the  writ  of  prohibition  prayed  in  and 
by  the  said  declaration  was  to  issue  in  the  manner  and  form  as  was  therein  prayed, 
and  not  otherwise,  they  the  defendants  would  be  deprived  of  the  said  right  to  which 
by  the  practice  of  the  said  courts  they  are  or  would  be  entitled  as  aforesaid  ;  where- 
upon the  defendants  said  that  the  said  writ  of  prohibition  claimed  or  prayed  in  the 
declaration  might  not  issue,  but  that  the  said  court  of  Arches  might  be  prohibited 
from  proceeding  in  the  said  cause  (if  at  all)  only  until  and  so  far  as,  and  in  order  that, 
the  said  responsive  allegation  should  and  might  be  admitted,  and  such  proceedings  had 
as  that  the  said  issues  in  fact  raised  in  and  by  the  said  libel  and  allegation  might, 
according  to  the  law  and  practice  of  the  said  courts  respectively,  or  the  said  court  of 
Arches,  be  tried  and  determined  as  aforesaid. 

Thirdly,  that  the  said  writ  ought  not  to  issue,  for  that  in  and  by  the  law  and 


12  c  B.  (N  S.)403.  WHITE    V.  STEELE  1199 

practice  of  the  said  courl  of  Arches,  and  by  virtue  of  the  statutes  in  that  ease  made 
ami  provided,  an  appeal  did  so  soon  as  the  said  judgment  was  pronounced,  and  still 
doth,  lie  from  the  said  decision  and  judgment  of  the  learned  judge  of  the  said  court 

of  Arches  in  the  declaration  mentioned  to  the  judicial  committee  of  the  privy  council, 
and  that  the  said  court  of  Arches  and  the  said  judicial  committee  on  appeal  had  and 
have  jurisdiction  in  and  over  the  said  cause,  and  to  decide  the  questions  both  cf 
[403]  law  and  fact  raised  by  the  said  libel  and  responsive  allegation  respectively; 
that,  when  the  judgment  of  the  said  learned  judge  of  the  Arches  court,  affirming  the 
judgment  of  the  learned  judge  of  the  Consistory  court,  and  rejecting  the  responsive 
allegation  in  the  declaration  mentioned,  was  given,  the  said  plaintiff  immediately,  by 
his  proctor  then  present,  appealed  from  the  said  judgment  of  the  judge  of  the  court 
of  Arches  to  the  judicial  committee  of  the  privy  council  aforesaid,  and  was  duly 
assigned  then  and  there  by  the  said  court  of  Arches  to  prosecute  his  said  appeal; 
wherefore  the  defendants  prayed  that  the  said  writ  of  prohibition  prayed  in  the 
declaration  might  not  issue. 

And  the  defendants  further  said  that  the  declaration  of  the  plaintiff  was  bad  in 
substance,  wherefore  also  they  prayed  that  the  said  writ  of  prohibition  might  not 
issue.  The  ground  of  demurrer  stilted  in  the  margin  was,  -that  the  judgment  of  the 
court  of  Arches  was  right  in  deciding  that  the  responsive  allegation  was  no  answer  to 
the  libel." 

The  plaintiff  took  issue  on  each  of  the  pleas.  He  also  demurred  to  the  second  and 
third  pleas,  the  grounds  of  demurrer  stated  in  the  margin  being, — as  to  the  second 
plea,  "that  it  merely  states  supposed  matter  of  law,  and  raises  DO  question  of  fact 
whatever  for  a  jury  to  try  ;"  and,  as  to  the  third  plea,  "that  the  right  to  prohibition 
is  not  taken  away  by  appealing.''     Joinders. 

A.  Wills,  in  support  of  the  demurrer  («)',  in  addition  [404]  to  the  authorities  to 
which  he  referred  on  the  former  occasion,  cited  '  'niiiphrU  v.  Mawnd,  5  Ad.  cV  E.  865, 
1  X.  &  P.  558,  The  Queen  v.  Sedger,  12  Ad.  &  E.  139,  4  P.  &  D.  61,  and  Th  Queen  \. 
The  Governors  and  Guardians  of  the  Parish  of  Newimgton,  6  J>.  &  1>.  162. 

F.  M.  White  (with  whom  was  Dr.  l'hillimore,  Q.  C),  for  the  defendants  (a)2,  cited 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff  in  prohibition 
were  as  follows  : — ■ 

In  siijipoit  of  the  dixhimlkm  m  /iivliiliition, — "  1.  That,  if  a  poll  was  demanded  and 
refused,  there  was  no  resolution  of  vestry,  and  it  could  not  be  said  that  the  parish 
was  desirous  to  procure  the  burial-ground  or  borrow  the  money  : 

"2.  That,  consequently,  the  churchwardens  had  do  right  to  borrow  the  money, 
and  the  parish  is  not  liable  to  pay  it: 

"3.  That  the  order  of  the  ecclesiastical  commissioners  was  immaterial  in  this 
respect." 

In  support  "I  the  demurrer  to  the  second  plea, — "  1.  That  it  sets  out  no  matter  of  Eaol 
to  be  tried  by  a  jury,  but  is  in  fact  a  statement  of  the  supposed  ground  of  demurrer  : 

"2.  Thai  it  does  not  go  to  the  whole  of  the  declaration,  but  merely  suggests  what 
judgment  the  court  ought  to  give." 

InsupportoJ  th  demurrer  to  the  third  plea, — "That  the  right  to  prohibition  is  nut 
taken  away  by  appealing." 

(a)2  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"I.  That  the  declaration  is  bad,  because  it  dues  not  shew  that  a  writ  of  prohibi- 
tion ought  to  issue  : 

"2.  That  the  proceedings  and  pleadings  in  the  Arches  court  as  set  out  shew  that 
that  courl  decided  rightly  in  rejecting  the  responsive  allegation,  inasmuch  as  that 

allegation  gives  no  answer  to  the  libel  : 

"3.  Thai  the  said  responsive  allegation  only  alleges  thai  certain  polls  were 
demanded  and  refused;  that  the  legislature  has  not  made  it  necessary  to  th.'  validity 

of  the  order  of  th :clesiastical  commissioners  authorizing  and  impowering  a  parish 

under  the  :!  G.    I,  c.  72,  s.  26,  t"  procure  an  additional  burial-ground,  and  to  levy 

rates  for  that  purpose,  that  a  poll,  if  demanded,  on  a  resolution  of  \  e-l  i  v  t..  Bsk  for 
such  power  and  authority,  .-mould  be  granted  : 

"  4.  That,  at  any  rate,  the  ecclesiastical  commissioners  having  granted  their 
authority  under  their  seal  t"  procure  the  burial-ground  and  to  make  the  rates,  and 
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Anonymous,  6  Mod.  308,  2  Salk.  553,  Darby  v.  Cosens,  1  T.  R.  552,  .Re  Bo/fcwi  and  [405] 
//„>  JWfe  o/  Staffordshire,  25  Law  J.,  M.  C.  126,  ita?^  v.  Gteem,  9  C.  B.  (N.  S.)  470, 
and  Kolle's  Abridgment,  Prohibition  (N.),  1. 

Wills,  in  reply,  referred  to  Cornwall  v.  Woods,  4  [406]  Notes  of  Cases  in  the 
Ecclesiastical  Court,  p.  555,  and  Alcard  v.  Wesson,  7  Exch.  753. 

Cur.  adv.  vult. 

WlLLES,  J.,  now  delivered  the  judgment  of  the  court: — 

We  are  of  opinion  that  our  judgment  must  be  for  the  plaintiff. 

The  material  facts  may  be  expressed  in  a  very  few  words.  At  a  vestry  meeting  of 
the  parish  of  Plumstead,  [407]  a  resolution  was  passed  that  the  churchwardens  should 
purchase,  on  behalf  of  the  parish  a  piece  of  ground  as  an  addition  to  the  existing  church- 
yard.    A  minority,  who  seem  to  have  been  desirous,  instead  of  proceeding  under  the 

the  ground  having  been  purchased  and  the  money  borrowed  accordingly,  the  court 
of  Arches  was  right  in  determining  that  an  allegation  that  a  poll  was  demanded  and 
refused  as  aforesaid,  was  no  answer  to  a  demand  for  a  rate  which  had  been  made  in 
pursuance  of  such  power  and  authority  : 

"  5.  That  the  court  of  Arches  could  not  in  such  a  case  look  beyond  the  commis- 
sioners' order,  and  set  it  aside  on  the  ground  of  irregularity  in  the  mode  in  which  the 
desire  of  the  parish  applying  for  the  order  was  expressed  : 

"  6.  That  the  legislature  has  simply  required  that  the  parish  shall  be  desirous  of 
procuring  a  burial-ground,  and  that  it  has  not  by  the  said  26th  section  of  the  3  G.  4, 
c.  72,  defined  or  required  any  particular  expression  of  that  desire;  but  that  it  is 
enough  if  the  commissioners  are  satisfied  that  such  a  desire  exists  : 

"  7.  That,  even  assuming  that  the  court  of  Arches  could  look  beyond  the  authority 
of  the  commissioners,  it  appears  on  the  face  of  the  libel  that  all  the  requisite  pre- 
liminaries have  been  complied  with,  in  that  it  appears  on  the  face  of  the  libel  that  the 
desire  of  the  parish  was  amply  expressed  ;  that  the  meeting  at  which  the  resolutions 
to  apply  for  the  commissioners'  authority  to  borrow  money  and  to  make  the  rates 
were  proposed  and  carried  by  a  majority  of  those  present,  was  convened  by  notice 
given  on  two  successive  Sundays,  in  manner  provided  by  s.  25  of  the  59  G.  3,  c.  134 
(which  section,  among  others,  is  incorporated  by  the  3  G.  4,  c.  72,  s.  26)  ;  and  that 
that  section  provides  a  statutory  mode  of  obtaining  the  consent  of  a  parish  to  a  rate, 
which  dispenses  with  the  rules  of  common  and  ecclesiastical  law  as  to  the  demand  and 
grant  or  refusal  of  polls  in  ordinary  cases  : 

"  8.  That  the  libel  also  shews  that  the  provisions  of  the  24th  section  of  the  59  G.  3, 
c.  134,  have  been  complied  with,  and  that  the  consent  of  the  parish  has  been  expressed 
in  accordance  with  that  section  : 

"9.  That  the  declaration  is  also  bad  in  this,  that  it  prays  that  an  absolute  writ  of 
prohibition  should  issue,  whereas  it  should  have  concluded  with  a  prayer  that  the 
court  should  be  prohibited  from  proceeding  until  and  unless  it  admitted  the  responsive 
allegation, — the  effect  of  an  absolute  prohibition  being,  to  deprive  the  defendants  of  a 
right  which  they  would  have  had  according  to  the  practice  of  the  court  of  Arches  and 
the  Consistory  court  of  London,  if  the  said  courts  had  not  rejected  the  responsive 
allegation,  viz.  to  have  had  the  issues  in  fact  raised  by  the  said  libel  and  responsive 
allegation  tried  by  the  judges  of  the  said  courts,  or  one  of  them,  according  to  the 
practice  of  such  courts  : 

"  10.  In  support  of  the  second  plea,  the  defendants  will  contend  that  this  court 
does  not  take  judicial  notice  of  the  practice  of  the  ecclesiastical  courts,  and  that  such 
practice  must  be  proved  ;  that,  even  if  the  issue  joined  on  the  allegations  as  to  such 
practice  raises  matter  of  law  and  not  of  fact,  yet  that  the  defendants  have  a  right 
under  the  statute  1  W.  4,  c.  21,  to  state  the  matters  alleged  in  that  plea  on  the  record, 
as  such  matters  are  proper  to  shew  that  the  writ  ought  not  to  issue,  for  the  reasons 
stated  in  the  plea  : 

"11.  In  support  of  their  third  plea,  the  defendants  will  contend  that  the  subject- 
matter  of  the  decision  and  the  interpretation  of  the  statute  being  peculiarly  matter 
for  the  decision  of  the  court  of  Arches  and  the  Privy  Council,  on  appeal,  and  such 
being  the  tribunals  to  which  the  legislature  has  intrusted  the  questions  in  dispute,  the 
plea,  by  stating  the  fact  that  the  plaintiff  has  appealed  to  the  Privy  Council,  alleges  a 
matter  which  is  proper  to  shew  that  the  prohibition  ought  not  to  issue  :  Band  v.  Green, 
9  C.  B.  (N.  S.)  470:  2  Roll.  Abr.  Prohibitum  (N.),  1." 
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Church  Building  Acts,  to  proceed  nuclei' tin.-  I Jurial  Acts  (whereby  a  cemetery  might 
be  obtained,  partly  consecrated  and  partly  nnconsccratcd,  for  the  general  use  of  all  the 

inhabitants),  demanded  a  poll,  which  was  refused.     The   resoluti if  the  vestry  was 

communicated  tu  the  church  building  commissioners,  who  thereupon  authorized  the 
parish  to  purchase  the  land  and  to  levy  rates  to  defray  the  expense,  Money  was 
borrowed,  the  land  purchased,  and  the  rate  now  in  dispute  was  accordingly  made. 
The  now  plaintiff  declined  to  pay  the  rate.  The  churchwardens  thereupon  instituted 
against  him  a  suit  ill  the  Consistory  court  of  London  for  subtract  ion  of  church-rates. 
The  now  plaintiff,  being  defendant  in  that  suit,  claimed  to  put  in  a  responsive  allega- 
tion, to  the  effect  that,  a  poll  having  been  demanded  and  refused,  the  parish  had 
Dover  legally  expressed  its  desire  to  procure  a  burial-ground,  under  the  statute  3  I  I.  I, 
c.  7_',  s.  26,  and  that  the  order  of  the  commissioners  and  all  proceedings  based  upon 
it,  including  the  rate  in  question,  were  consequently  illegal. 

The  Consistory  court  decided  in  favour  of  the  churchwardens,  by  rejecting  the 
responsive  allegation  The  present  plaintiff  appealed  to  the  court  of  Arches,  which 
court  confirmed  the  decision  of  the  court  below.  Thereupon  the  unsuccessful  party, 
the  now  plaintiff,  by  direction  of  this  court,  declared  in  prohibition. 

The  main  question  here  and  in  the  ecclesiastical  court  is  the  same  ;  and  it  is  this, — 
Has  the  parish  expressed  its  desin  in  a  legal  iintiuiri;  so  that  the  commissioners  can  legally 
act  upon  that  expression  of  desire? 

[408]  We  think  the  parish  has  not  legally  expressed  its  desire.  We  know  of  no 
legal  mode  of  ascertaining  the  desire  of  a  parish,  but  by  convening  a  vestry,  and  duly 
conducting  the  proceedings  therein  to  their  legal  termination.  The  result  of  a  poll, 
when  claimed,  is  the  only  legal  termination.  It  is  obvious  that  a  vestry  which  n  /»-■, w 
a  poll  may  not,  and  most  likely  does  not,  speak  the  sense  of  a  parish.  Moreover,  the 
right  to  a  poll  exists  at  common  law,  and  rests  on  the  strongest  authority:  see 
Campbell  v.  Mawnd,  in  the  Exchequer  Chamber,  5  Ad.  &  E.  865,  1  N.  &  I'.  558.  It 
has  even  several  times  been  held  that  the  right  to  a  [coll  is  not  taken  away  by  mere 
general  words  in  a  statute,  which  words  might  at  first  sight  seem  to  import  that  the 
inhabitants  assembled  at  the  vestrv  might  then  and  there  finally  decide  a  question: 
The  Queen  v.  St.  Mary,  Lambeth,  8  Ad.  &  E.  356,  3  X.  &  P.  416. 

It  is  objected  that  the  statute  3  G.  4,  c.  72,  s.  26,  gives  the  parish  the  powers  con- 
ferred by  the  former  acts,  and  therefore,  among  others,  the  powers  conferred  by  tin; 
59  G.  ■'!,  c.  134,  s.  25,  which  section,  it  is  alleged,  impliedly  takes  away  a  poll.  But 
the  answer  is,  that  that  section  (59  (A.  3,  c.  134,  S.  25)  only  relates  to  the  power  of 
the  vestry  in  raising  rates.  It  is  therefore  unnecessary  to  decide  whether  a  poll  could 
or  could  not  be  refused  at  a  vestry  duly  convened  under  that  statute  for  that  pui  pose 
alone. 

Next,  it  is  objected  that  rhapelries,  townships,  and  extraparoehial  places,  which 
are  mentioned  in  the  ■'!  <i.  4,  c.  72,  s.  26,  along  with  parishes,  have  no  vestries.  But 
the  answer  is  that,  from  the  fact  that  in  districts  like  these,  in  which,  they  having  no 
vestries,  no  vestry  can  act,  it  by  no  means  follows  that,  where  there  is  a  vestry,  as 
in  the  case  of  a  parish,  i he  legitimate  representatives  of  the  inhabitants  should  be 
impliedly  superseded.  Indeed,  the  reason  why  a  vestry  is  not  men-[409]-tioned  in 
terms  in  this  part  of  the  26th  section  may  well  lie  lh.it  the  power  Of  speaking  by  a 
vestry  exists  in  some  only  of  the  districts  mentioned,  ami  not  in  all.  How  the  desire 
is  to  be  expressed  in  other  cases,  whether  by  unanimity,  or  by  a  majority  with  or 
without  any  restriction  imposed  by  statute,  we  have  not   now  to  decide. 

Upon  these  grounds,   we  have  conic  lii  the    conclusion  that    the  de-ire  of  the    parish 

to  procure  a  Imrial  ground  has  not  been  expressed  according  in  law. 

We  are  cnnliii I  in  this  decision  by  the  opinion  of  the  learned  judge  nt  the  court 

of  A  relics,  and,  as  we  are  informed,  of  I  he    learned  judge  of   the  (  lonsistOry  court  also. 

Set  these  [earned  judges  seem  to  have  thought  thai  the  ecclesiastical  court  could  not 
look  behind  the  order  of  the  commissioners,  and  were  therefore  bound  to  regard  it  as 
effectual.  But  the  plain  words  of  the  statute  3  6.  I,  c.  72,  s.  26,  impower  the  com- 
missioners to  act  only  in  eases  where  the  parish  is  desirous  that  I  hey  -In  .old  act.      The 

desire  of  the  parish  legally  expressed  appears  i"  us  a  condition  precedent,  without 
which  any  order  or  authority  ol  the  commissioners  is  devoid  ol  any  legal  force,      ^nd 

surely  this  is  a  reasonable  construction,  "hen  ii  is  considered  thai,  in  hold  tin-  order 

of  the  commissioners  binding  without   I  he  de-ire  of  the  parish,  Would  be  to  invest  t  In  in 

with  the  arbitrary  power  of  inflicting  | uniary  burthens  and  imposing  taxes,     we 
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therefore  come  to  the  other  conclusion,  that  the  order  is  void,  and  that  all  proceedings 
based  upon  it,  including  the  rate  in  question,  are  void  also. 

It  is  suggested  that,  if  the  ecclesiastical  courts  have  misconstrued  the  acts  of  parlia- 
ment, that  misconstruction  is  the  subject  of  appeal ;  and  the  third  plea  states  the 
pendency,  or  at  least  a  notice,  of  an  appeal.  But  it  by  no  means  follows  that,  because 
the  miseonstrue-[410]-tion  of  an  act  of  parliament  by  the  ecclesiastical  court  may  be 
corrected  on  appeal,  it  is  not  also  ground  for  prohibition  :  for,  as  was  observed  in 
Burder  v.  Veley,  12  Ad.  &  E.  259,  the  error  may  be  repeated  in  a  court  of  superior 
jurisdiction,  as  has  indeed  already  been  done  in  the  case  now  under  consideration  ; 
and  the  proceedings  may  there  go  on  to  final  judgment,  and,  being  regular  on  the 
face  of  them,  the  power  to  prohibit  may  be  lost. 

With  respect  to  the  form  of  our  judgment  on  the  issues  of  law  raised  on  this 
record,  that  which  arises  upon  the  demurrer  to  the  third  plea  has  been  already 
disposed  of. 

The  second  plea  appears  to  have  been  pleaded  with  a  view  to  raise  the  question 
whether,  in  case  of  judgment  for  the  plaintiff,  a  peremptory  prohibition  should  go, 
or  only  a  prohibition  quousque,  viz.  until  the  judge  of  the  court  of  Arches  may  alter 
his  opinion  upon  the  construction  of  the  statute,  and  admit  the  responsive  allegation. 
Upon  this  point,  no  authority  has  been  found,  nor  any  sound  reason  given  for  issuing 
the  writ  otherwise  than  in  the  general  form,  in  cases  where  the  erroneous  decision 
goes  to  the  merits  of  the  case.  The  party  seeking  a  prohibition  upon  the  ground 
that  the  subordinate  court  has  rejected  as  irrelevant  a  defence  under  a  statute  which 
is  said  to  have  been  misconstrued,  must,  in  order  to  establish  the  gravamen,  shew,  not 
merely  that  the  defence  is  valid  in  law,  but  also  that  it  is  true  in  fact.  That  course 
is  in  accordance  with  many  precedents,  and  it  has,  we  think,  been  correctly  adopted  in 
the  present  case.  The  defendants  in  prohibition  have  therefore  the  opportunity  of 
trying  in  this  proceeding  the  question  whether  the  matter  alleged  in  answer  to  the 
libel  he  true.  If  it  be  not  established  in  proof,  the  judgment  will  be  for  a  consultation. 
Until  its  truth  is  established,  no  [411]  peremptory  prohibition  will  go.  If  its  truth 
should  be  established,  then  it  will  appear  to  the  court  judicially,  and  in  a  suit  between 
the  same  parties,  that  any  further  proceeding  in  the  subordinate  court  would  or 
ought  to  be  fruitless.  Thus,  the  prohibition,  if  in  the  event  it  shall  go,  ought  to  be 
peremptory. 

The  case  cited  by  Mr.  White,  in  his  able  argument  for  the  defendants, — Anonymous, 
6  Mod.  308, — to  shew  that  the  court,  if  adverse,  ought  to  grant  the  prohibition 
quousque  only,  seems,  when  properly  considered,  to  be  an  authority  to  the  contrary  ; 
for,  the  application  was  for  a  prohibition  upon  the  ground,  first,  that  a  copy  of  the 
libel  was  refused,  and,  secondly,  upon  the  merits  ;  and  that  application  was  rejected 
by  Lord  Holt  and  his  companions  as  improperly  asking  inconsistent  remedies, — the 
prohibition  for  refusing  a  copy  of  the  libel  being  conditional  only,  and  the  prohibition 
upon  the  merits  being  peremptory, — as  we  think  the  prohibition  in  this  case,  being 
upon  the  merits,  ought,  if  and  when  issued,  to  be. 

The  practice  of  issuing  a  prohibition  quousque  for  denying  a  copy  of  the  libel,  was 
traced  through  Fitzherbert's  Natura  Brevium,  43  E.,  to  the  Year  Book  of  Edward  4 
(M.  4  E.  4.  fo.  37  a.),  where  a  special  prohibition  quousque  appears  to  have  been 
framed  by  this  court,  in  order  to  enforce  the  statute  of  2  H.  5,  stat.  1,  c.  3,  which 
entitled  parties  cited  in  the  court  christian  to  demand  a  copy  of  the  libel.  In  such 
cases,  when  prohibition  is  asked  by  reason  of  a  refusal  to  grant  a  copy  of  the  libel,  the 
difficulties  present  themselves,  that,  in  the  absence  of  the  libel,  there  can  be  no  prohibi- 
tion for  defect  or  abuse  of  jurisdiction,  and  that  the  subordinate  court  has  not  yet 
given  any  decision  upon  the  merits.  These  difficulties,  which  do  not  exist  in  the 
present  case,  were  got  over  in  the  case  in  the  Year  Book,  by  issuing  the  special  form 
of  prohibition. 

[412]  There  may  be  other  cases  in  which  such  a  special  writ  may  be  proper ;  for 
instance,  there  is  authority  for  saying  that,  in  matters  purely  of  ecclesiastical  cognis- 
ance, where  a  particular  sort  of  evidence  is  refused  which,  according  to  the  rules  of 
the  common  law,  ought  to  have  been  admitted, — a  matter  which  affects  the  manner 
and  form  of  proceeding  only, — the  prohibition  is  quousque.  This  is  inapplicable  to 
the  present  case  ;  and,  although  in  many  cases  in  the  books  prohibition  has  been 
granted  for  rejection  of  a  plea  to  the  merits,  in  none  can  we  find  any  trace  of  a  sugges- 
tion unverified,  or  of  any  prohibition  therein  issued  quousque  only.     We  must,  there- 
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fore,  treat  such  a  special  prohibition  as  exceptional,  applicable  only  to  the  manner  and 
form  of  proceeding,  and  inappropriate  to  a  case  where  a  defence  upon  the  merits  has 

been  rejected  below,  and  must  be  established  here  in  law  and  in  fact   i der  to 

sustain  the  prohibition. 

The  special  writs  mentioned  in  Fitzherbert'a  Natura  Brevium,  •">!»  II.,  and  in  which 
directions  were  given  as  to  the  course  to  be  pursued  in  the  subordinate  court,  in  the 
nature  of  admonitions  to  such  courts,  if  or  unless  certain  matters  should  judicially 
appear  to  them,  relate  to  obsolete  proceedings  governed  by  peculiar  considerations. 
Those  writs  were  confined  to  the  manner  and  order  of  proceeding,  and  were  quite 
distinct  in  their  character  from  a  prohibition  upon  the  merits. 

The  writs  in  the  Register  and  elsewhere  which  conclude  with  a  mandamus  to  the 
court  christian  to  recall  an  excommunication  already  erroneously  fulminated,  or  a 
sequestration  wrongly  issued,  are  all,  as  to  the  prohibitory  part,  peremptory,  and  the 
mandamus  to  revoke  the  unauthorized  proceeding  only  accessor)-  to  the  peremptory 
prohibition,  and  necessary  to  give  it  cll'ect. 

[413]  A  mandamus  to  the  judge  of  the  court  of  Arches,  to  receive  the  responsive 
allegation,  contrary  to  his  solemn  judgment  already  pronounced,  which  is  presumably 
his  final  opinion,  would  be  not  only  an  anomalous,  but,  SO  far  as  the  research  of 
counsel  and  the  industry  of  the  court  enable  us  to  judge,  an  unprecedented  proceed- 
ing ;  and,  if  no  such  mandamus  can  be  issued,  then  the  litigation  may  never  come  to 
in  end,  if  the  case,  so  far  as  it  is  before  us,  be  not  once  for  all  disposed  of  here. 

Our  conclusion,  therefore,  is,  that  the  allegation  which  the  court  of  Arches 
rejected  as  constituting  no  defence  to  the  libel,  though  assumed  to  be  true,  was  so 
rejected  by  reason  of  an  erroneous  construction  of  the  statute,  being  a  matter  of 
temporal  cognisance,  and  this  court  being  of  opinion  that  the  rejected  allegation  was  a 
complete  and  substantial  answer  to  the  libel  in  point  of  law,  ought,  if  and  when  such 
allegation  shall  appear  to  be  true  in  fact,  peremptorily  to  prohibit  any  further 
proceeding. 

Judgment  for  the  plaintiff  (a). 


[414]    Shephard  and  Another  v.  Payne  and  Another,    dune  2nd,  1*62. 

[Affirmed  in  Exchequer  Chamber,  16  C.  I).  N.  S.  132.] 

A  claim  for  fees  of  office, — ex.  (jr.  fees  of  the  registrar  of  an  archdeaconry  court, — to 
be  valid,  must  be  founded  upon  immemorial  usage. — The  office  of  registrar  of  an 
archdeaconry  court,  being  a  freehold  office,  with  duties  of  a  continuous  and  presum- 
ably perpetual  character,  ami  one  whose  existence  is  essential  to  the  due  exercise  of 

the  functions  of  the  archdeacon,  is  an  office  to  which  fees  may  be  annexed  by 
immemorial  usage.  The  fact  of  such  fees  having  been  paid  and  received  from  the 
year  I  7:17  down  to  the  present  t  ime,  is  evidence  from  which  the  immemorial  receipt 
of  them  ought  to  be  presumed,  if  they  could  have  had  a  legal  origin  :  and  the  fad 
of  their  amount  having  from  time  to  time  been  varied,  does  nol  necessarily  affect 
theii  validity.  -  In  considering  the  reasonableness  of  such  fees,  regard  may  be  had 
tot  he  amounts  established  by  stat  ute  for  similar  services  rendered  by  other  officers, 
and  to  tint  fees  formerly  paid  in  the  courts  of  Westminster  Hall  and  at  the  Assizes. 
It  is  only  in  respect  of  services  rendered,  or  which  the  officer  is  ready  and  willing 
to  perform,  that  such  a  claim  can  be  substantiated.     The  archdeacon's  visitation 


(«)  The  issues  of  fact  came  on  to  be  tried  before  Martin.  B.,  at  i he  lasl  Assizes  at 
Guildford,  when  a  verdict  was  found  for  the  plaintiff  for  10s.,  with  leave  to  him  to 
move  to  increase  the  damages  to  901.,  being  the  amount  of  the  costs  which  he  had 
been  put  to  by  the  abortive  proi dings  in  the  ecclesiastical  court, 

Shee,  Serjt.,    in    Michaelmas  Term,    1862,  accordingly    ved   to   increase   the 

verdict  ;  but  the  rule  was  refused. 

Bovill,  Q.  ('.,  in  the  same  term,  moved  for  and  obtai 1  a  rule  nisi  For  a  new  trial, 

on  the  grounds  of  misdirection,  and  that  the  verdicl  was  not  warranted  bj  the  evidence, 

—  which  rule  is  now  pending. 
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operating  for  the  benefit  of  the  parish  at  large,  and,  among  others,  of  the  church- 
wardens themselves,  the  performance  of  whose  duties  is  facilitated  by  the  services 
of  the  registrar,  the  fees  payable  to  that  officer  are  properly  chargeable  upon  the 
churchwardens. — For  three  centuries  the  practice  of  the  archdeacons  had  been,  in 
order  to  avoid  expense,  instead  of  visiting  each  parish  in  the  archdeaconry  separately, 
to  divide  the  archdeaconry  into  districts,  and  to  hold  the  visitation  for  all  the 
parishes  of  that  district  at  some  one  parish  church  within  the  district : — Held,  that 
a  visitation  so  held  was  not  open  to  objection  in  a  temporal  court. 

This  was  an  action  brought  to  recover  certain  moneys  amounting  to  21.  3s.  6d.  ; 
and,  by  consent  of  the  parties,  and  under  a  judge's  order,  the  following  ease  was 
stated  for  the  opinion  of  the  court : — 

The  plaintiffs  hold  the  office  of  registrars  of  the  archdeaconry  court  of  Colchester, 
in  the  diocese  of  Rochester.  The  defendants  are  churchwardens  of  the  parish  of 
Little  Totham,  in  the  county  of  Essex,  which  is  within  the  archdeaconry. 

The  archdeaconry  of  Colchester  comprehends  about  two  hundred  parishes  in  the 
county  of  Essex,  divided  into  eighteen  rural  deaneries,  over  the  whole  of  which  the 
archdeacon  (the  \  enerable  Charles  Parr  Burney,  D.D.)  has  jurisdiction  as  ordinary  ; 
and  in  subordination  to  him  are  the  following  officers, — 

The  "Official,''  who  is  the  judge  of  the  archdeaconry  court,  ami  the  substitute  for 
the  archdeacon  when  not  personally  present.  The  office  is  held  for  life  by  Maui  ice 
Charles  Merttins  Swabey,  D.C.L.,  by  patent  under  the  hand  and  seal  of  the  arch- 
deacon, dated  the  15th  of  December,  1856.  [A  copy  of  this  patent  was  [415] 
annexed  to  and  was  to  be  taken  as  part  of  the  case.] 

The  "  Registrars,"  whose  duties  are  partly  indicated  by  their  name.  The  plain- 
tiffs hold  this  office  "jointly  and  severally  for  their  lives  and  the  life  of  the  survivor 
of  them,"  by  patent  under  the  hand  and  seal  of  the  archdeacon,  dated  the  1 1th  day  of 
April,  1853.  [A  copy  of  this  document  was  annexed  to  and  was  to  be  taken  as  part 
of  the  case.]  One  of  the  registrars  is  a  proctor  in  the  Arches  court  of  Canterbury,  and 
the  other  is  an  attorney  of  this  court.  By  the  practice  of  the  ecclesiastical  courts,  the. 
presence  of  a  registrar  is  necessary  whenever  any  act  is  done  by  an  ecclesiastical  judge  : 
see  Canon  123. 

The  "apparitor,"'  who  is  the  summoning-officer  of  the  court.  The  present  officer 
is  Mr.  Samuel  William  Maryon,  and  the  office  is  usually  considered  to  be  held  at  the 
pleasure  of  the  archdeacon,  and  is  sometimes  conferred  by  deed.  In  this  instance  there 
was  no  written  appointment. 

By  custom,  churchwardens  are  chosen  yearly,  in  Easter  week,  and  are  admitted 
into  their  office  by  the  ordinary  at  his  visitation  shortly  afterwards.  In  this  arch- 
deaconry it  has  been  the  custom  for  at  least  three  centuries  to  hold  two  ordinary 
visitations  in  the  year,  at  each  of  which  the  churchwardens  have  been  required  to  make 
presentments:  see  Canons  116,  117,  lis. 

The  archdeaconrj'  of  Colchester  is  divided  into  four  districts  or  "calls,"  for  which 
visitations  are  held  yearly  at  the  principal  towns  of  Colchester,  Walden,  Kelvedon,  and 
Halsted.  The  parish  of  Little  Totham  is  comprehended,  with  thirty-nine  others,  in  the 
Kelvedon  call,  to  which  alone  reference  will  henceforth  be  made. 

The  following  is  the  mode  in  which  the  business  of  the  court  is  conducted  : — 

[416]  Shortly  after  Easter  in  every  year,  a  process  if  issued  by  the  registrars, 
under  the  seal  of  the  archdeaconry,  addressed  to  all  clerks  and  literate  persons 
whomsoever  in  and  throughout  the  archdeaconry,  appointing  a  day  for  holding 
the  "Easter  Visitation"  in  the  parish  church  of  Kelvedon,  or  occasionally  in  the 
neighbouring  parish  of  Witham,  and  directing  them  to  cite  the  churchwardens  to 
attend.  [A  copy  of  the  usual  process  was  annexed  to  and  was  to  be  taken  as  part  of 
the  case.] 

The  process  is  delivered  to  the  apparitor  alone,  who  issues  citations  accordingly, 
which  in  special  cases  are  personally  served,  but  more  frequently  sent  by  the  post. 
[A  copy  was  annexed.] 

Printed  articles  of  inquiry  (commonly  called  "presentment-papers")  are  prepared 
and  forwarded  by  the  registrar  to  the  rural  dean  of  each  of  the  eighteen  deaneries 
(see  Canon  119).  The  rural  dean  arranges  a  time  with  the  churchwardens  of  each 
parish  when  he  shall  inspect  their  church,  and,  in  his  presence,  and  in  their  own  parish, 
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the  churchwardens  till  up  and  sign  their  presentments,  ready  for  delivery  a<  the 
visitation.     [A  copy  ol  the  usual  articles  of  inquiry  was  annexed.] 

At  the  day  appointed  for  the  visitation,  and  before  appearing  at  the  church,  the 
practice  is,  for  the  churchwardens  to  attend  the  registrar  ai  an  inn  or  other  convenient 
place,  where  they  are  furnished  by  him  with  printed  declarations  of  office,  under  the 
statute  ■">  iV  6  W.  I,  c.  62,  s.  9,  which  they  sign.  [Acopy  of  such  declaration  was  annexed  ] 
At  the  same  time  they  pay  the  "  procurations  and  synodals    claimed  as  due  from  the 

clergy  to  the  archdeacon,  as  well  as  the  fees  clai 1  as  due  from  themselves  to  the 

officers  of  the  court.     [A  copy  of  the  usual  receipt  was  annexed.] 

At  the  appointed  hour,  the  archdeacon,  official,  or  [417]  surrogate  takes  his 
accustomed  seat  in  the  church,  attended  by  one  of  the  registrars,  and  (after  Divine 
service)  the  court  is  formally  opened,  and  the  churchwardens  of  the  several  parishes 
are  called  over  in  rotation.  The  outgoing  churchwardens  appear,  and  deliver  in  their 
"presentment  papers,'  which  are  inspected  by  the  judge,  and  delivered  by  him  to  the 
registrar,  to  be  tiled.  The  registrar  enters  a  minute  in  the  visitation-book  of  the 
appearance  of  the  churchwardens,  as  well  as  of  any  special  order,  as  to  repairs  or 
otherwise,  which  may  be  made  by  the  court. 

At  the  same  time,  the  churchwardens  elect,  who  are  in  the  majority  of  eases  the 
old  churchwardens  rechosen,  deliver  in  their  "declarations  of  office,"  which  are 
acknowledged  before  the  judge,  and  tiled  by  the  registrar,  who  also  enters  a  minute  of 
the  fact  in  the  visitation-book. 

Another  visitation  is  held  shortly  after  Michaelmas  in  each  year,  before  the  official 
or  his  surrogate,  the  object  of  which  is  to  ascertain  whether  the  defects  presented  at 
the  Easter  visitation  have  been  amended  and  the  orders  then  given  obeyed.  Process 
is  issued,  citations  and  presentment-papers  sent  out,  and  the  proceedings  conducted  in 
the  same  form  as  at  Easter,  except  that  the  facilities  of  the  post-office  have  of  late 
years  been  made  use  of  to  obviate  the  personal  attendance  of  the  churchwardens  in 
those  cases  in  which  they  are  able  to  make  a  satisfactory  return.  [Copies  of  the  usual 
Michaelmas  process,  citation,  and  presentment-paper  were  annexed.] 

The  various  duties  before  described  occupy  a  large  portion  of  time,  and  occasion  a 
very  considerable  outlay  in  travelling  and  other  expenses,  clerks'  salaries,  printing, 
postages,  and  sundries.  The  registrars  have  no  remuneration  for  such  services,  except 
certain  fees  called  "  visitation  fees,"  which  they  claim  as  follows  :— 

[418]  At  the  Easter  visitation, — for  process  and  schedule,  citation  and  service,  act 
on  appearance  of  outgoing  churchwardens,  articles  of  inquiry,  presentment  and  tiling, 
return  of  churchwardens  elect  and  filing,  act  on  appearance  oi  churchwardens  elect, 
declarations  of  office  and  tiling,  the  sum  of  7s.  (id.  in  the  whole  :  mil  of  which  the  sum 
of  2s.  is  due  to  the  official,  and  Is.  to  the  apparitor. 

At  the  Michaelmas  visitation, — for  process  ami  schedule,  citation  and  service,  act 
on  appearance  of  churchwardens,  articles  of  inquiry,  presentment  and  tiling,  the  sum 
of  Is.  6d.  in  the  whole  ;  out  of  which  Is.  is  due  to  t  he  official,  ami  Is.  to  the  apparitor. 

The  plaintiffs  are  not  liable  to  the  official  or  to  the  apparitor  for  payment  of  any 
fees  which  they  do  not  themselves  actually  reoeive, 

The  gross  amount  of  visitation  fees  retained  by  the  plaintiffs  as  registrars  of  the 
u ■  In il<-  an-lidiM. -oury,  is  under  the  sum  of  |im>1.  per  annum. 

The  claim  for  which  the  present  action  is  brought  arises  under  the  following 
in.  nmstances : — 

'in  the  20th  of  May,  L857,  a  visitation,  called  the  Easter  visitation,  was  held,  in 
the  manner  before  described,  at  the  parish  church  ol  Kelvedon,  to  which  the  defendants 
were  cited,  in  the  manner  hereinbefore  described,  as  churchwardens  of  Little  Totham. 
The  defendant  John  Payne  attended,  and  made  md  subscribed  the  statutory  declare 
tion,  and  was  admitted  into  office  for  the  onsuing  year  The  defendant  Henry 
Quihampton  did  not  appear  w  hen  i  tiled  on. 

In  respect  oi  such  visitat the  Bura  of  7s.  6d.  is  claii 1  by  the  plaintiffs,  and  the 

payment  thereof  was  at  the  tunc,  and  -till  is,  refused  bj  the  defi  nd 

On  the  26th  of  October,  1857,  a  visitation,  called  the  Michaelmas  visitation,  was 
held  for  the  whole  [419]  an  .  in  the  parish  i  huroh  of  St.  Peter,  Colchester, 

to  which  the  defend,! nts  were  cited,  with  an  intimation  that,  "  in  case  they  were  able 
bo  make  a  sat  isfactory  return  through  the  post  office  before  the  day  ol  visitation,  their 
persona]  attendance  on  that  occasion  would  not  be  required.  ["he  defendants  did  not 
personally  appear  at  such  vi  itation:  but  thedefendanl  Henry  Quihampton  signed  and 
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sent  a  presentment  through  the  post,  which  was  duly  received  and  exhibited.  [A 
copy  of  this  document  was  annexed.] 

In  respect  of  such  visitation,  the  sum  of  4s.  6d.  is  claimed  by  the  plaintiffs  ;  and 
the  payment  thereof  was  and  is  refused  by  the  defendants. 

On  the  31st  of  May,  1858,  and  the  "27th  of  October,  1858,  visitations  were  held  in 
like  manner  in  the  parish  churches  of  Kelvedon  and  St.  Peter's,  Colchester,  respectively. 
The  defendants  did  not  appear  at  either  of  such  visitations,  nor  did  they  sign  or 
acknowledge  any  declaration  of  office  :  but  at  each  of  such  visitations  presentments 
were  sent  in  and  exhibited,  signed  by  the  defendant  Henry  Quihampton 

In  respect  of  the  visitations  so  held  in  1858,  the  several  sums  of  7s.  6d.  and  Is.  6d. 
are  claimed  by  the  plaintiffs  ;  and  the  payment  thereof  was  and  is  refused  by  the 
defendants. 

On  the  9th  of  June,  1859,  and  the  6th  of  December,  1859,  visitations  were  held 
in  like  manner  in  the  parish  churches  of  Witham  and  St.  Peter's,  Colchester.  The 
defendants  did  not  appear  at  either  visitation,  nor  did  they  sign  or  acknowledge  any 
declaration  of  office :  but,  at  the  Michaelmas  visitation,  a  presentment  was  received 
and  exhibited,  signed  by  the  defendant  Henry  Quihampton. 

In  respect  of  the  visitations  so  held  in  1859,  the  several  sums  of  7s.  6d.  and  4s.  6d. 
are  claimed  by  the  [420]  plaintiffs  ;  and  the  payment  thereof  was  and  is  refused  by 
the  defendants. 

On  the  7th  of  June,  1860,  a  visitation  was  held,  in  the  manner  before  described, 
at  the  parish  church  of  Witham.  The  defendants  were  cited,  and  appeared :  they 
exhibited  their  presentment,  and  made  and  subscribed  their  declarations  of  office, 
copies  of  which  were  annexed  to  the  case. 

In  respect  of  such  last-mentioned  visitation,  the  sum  of  7s.  6d.  was  and  is  claimed 
by  the  plaintiffs  ;  and  the  payment  was  and  is  refused  by  the  defendants. 

All  such  fees  are  claimed  by  the  plaintiffs, — first,  as  just  and  lawful  fees  settled  by 
competent  authority, — secondly,  as  antient  and  accustomed  fees  due  to  them  by 
virtue  of  their  office, — and  thirdly,  as  a  reasonable  compensation  for  work  and 
labour  done. 

A  table  of  fees  is  preserved  in  the  registry,  which  is  without  date,  but  is  in  the 
handwriting  of  Philip  Knightbridge,  notary  public,  who  was  deputy-registrar  of  the 
archdeaconry  from  the  year  1721,  to  his  death  in  the  year  1745  or  thereabouts,  from 
which  the  following  is  extracted  : — 

"Judge.   Registrar.   Apparitor. 

"For  every  citation  of  churchwardens  to  attend  at 
an  Easter  visitation,  setting  out  the  book,  act  on  appear- 
ance, and  filing  presentment,  books  of  articles  and  oaths, 
for  every  seven  shillings  and  sixpence  .  .  .2046  10 

For  every  citation  of  churchwardens  to  attend  at  a 
Michaelmas  visitation,  setting  out  the  book,  act  on 
appearance,  and  filing  presentments,  four  shillings  and 
sixpence  .  .  .  .  .  .10         2     6  10" 

[421]  [A  copy  of  the  said  table  of  fees  was  annexed,  marked  O,  and  was  to  be 
taken  as  part  of  the  case.] 

This  table  of  fees  does  not  bear  the  seal  of  the  court  :  nor  is  it  authenticated  other- 
wise than  by  being  in  the  handwriting  of  the  said  Philip  Knightbridge.  It  has  never, 
within  living  memory,  been  hung  up  in  any  conspicuous  place,  but  was  found  in  a 
drawer  in  the  registry,  with  other  miscellaneous  papers. 

No  table  of  fees  has,  within  living  memory,  been  placed  in  the  usual  place  where 
the  court  is  kept  (no  court  for  contentious  business  having  been  held  for  many  years), 
nor  in  the  registry  in  such  sort  as  every  man  whom  it  conccrneth  may,  without 
difficulty,  come  to  the  view  and  perusal  thereof,  and  take  a  copy  of  them :  (see 
Canon  136). 

There  are  very  numerous  entries  in  the  earlier  visitation-books  of  the  archdeaconry, 
shewing  generally  the  payment  of  fees  by  churchwardens  at  the  several  visita- 
tions, and  amongst  them  are  the  following,  in  which  the  particular  amounts  are 
specified  : — 
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1719  (Oct.  28)      .     Birchanger    ....     Deb.  7s.  6d.,  pro  festum  Pascha 
1727  (Dec.  4)        .     All  Saints,  Colchester    .         .     Sol.  4s.  6d.  per  Boyse. 

1728(Oct.  14)      .     All  Saints,  Colchester    .        .      [ '  >l'11\1.     .    ,, 

(Sol.  ffeod.  Las. 

1729  (April  17)     .     St  Botolph's,  Colchester        .     Sol.  ffeod.  7s.  6d. 

1730  (July  7)       .     Mount  Bures         .        .        .     Sol.  ffeod.  To  Mand.  7s.  6d. 
1735  (Oct  23)      .     Berden Due  4s.  6d.  for  last  Mich.,  which 

the  churchwarden  promises  to 
pay  next  Easter. 
1768  (July  9)       .     Little  Wigborough         .        .     N.B.— No  appearance  for   three 

visitations  past.     In   all,  now 
due,  with  this,  11.  Is.  0d. 

And  it  appears  from  numerous  memoranda  indorsed  on  the  original  churchwardens' 

presentment  papers  now  remaining  in  the  registry,  that  the  fees  of  7s.  6d.  and  Is.  6d. 
mentioned  in  the  table  marked  ()  were  [422]  recognized  as  existing  and  payable  at 
various  periods  anterior  to  the  appointment  of  .John  Oxley  Parker,  hereinafter 
mentioned,  and  especially  in  the  several  years  1756,  1758,  1759,  1762,  1764,  1765, 
176G,  1767,  1768,  177.'!,  1774,  177(i.  Such  memoranda  chiefly  relate  to  cases  in 
which  the  payments  were  in  arrear,  and  for  the  most  part  shew  the  payment  of 
such  arrears. 

No  entry  or  memorandum  has  been  found  in  any  of  the  visitation-books  or  present- 
ment-papers of  later  date  than  the  presumed  compilation  of  the  said  table  marked  1 1, 
shewing  the  payment  or  receipt  of  any  visitation  fees  of  less  amount  than  the  fees 
specified  in  such  table. 

It  also  appears  to  have  been  the  uniform  practice,  at  least  as  far  hack  as  the  period 
last  referred  to,  for  the  churchwardens  to  pay  the  usual  fees,  even  when  from  illness 
or  other  causes  they  failed  to  attend  the  visitation.  The  instances  thereof  appearing 
in  the  visitation-books  are  very  numerous,  amounting  to  several  hundreds. 

It  is  shewn  by  the  fee-books  of  the  said  John  Oxley  Parker,  who  was  deputy 
registrar  of  the  archdeaconry  from  the  year  1778  to  his  death  iu  the  year  1826,  as 
well  as  by  the  original  churchwardens'  presentment  papers  dming  that  period,  that, 
down  to  the  year  1801,  or  thereabouts,  the  said  John  Oxley  Parker  received  from  the 
churchwardens  of  every  parish  in  the  archdeaconry,  with  few,  if  any,  exceptions,  the 
same  fees  as  are  mentioned  in  the  table  marked  0. 

But  it  appears  that  the  said  John  Oxley  Parker,  in  the  years  1802,  1803,  1808, 
and  1  si 4,  made  certain  additions  to  or  alterations  in  tin-  said  fees,  as  shewn  in  the 
table  hereinafter  set  forth. 

On  the  death  of  the  said  John  Oxley  Parker,  iu  1826,  his  sou  Charles  George 
Parker  succeeded  him  as  [423]  deputy  registrar,  and  held  the  otlice  until  his  death,  in 
1847. 

In  the  years  L841  and  L842,  the  said  Charles  George  Parker  made  an  addition  of 
Is.  to  the  fees  demanded  at  the  Michaelmas  visitation,  as  shewn  in  tin-  table  hereinafter 
set  forth.  In  other  respects,  and  in  other  years,  he  adhered  to  the  fees  received  by 
the  Baid  John  Oxley  Parker  from  181  I  to  1825. 

No  reason  or  ground  appears  for  any  of  the  chance-,  made  by  the  said  John  <  >xley 
Parker  and  Charles  George  Parker  respectively,  further  than  is  shewn  by  a  memo- 
randum in  the  hand  writing  of  the  said  John  Oxley  Parker,  made  at  the  Michaelmas 
visitation  in  1808,  to  the  following  effect  : — 

"A.  C.   Present uts.     I   charged  5s,  being  an  increase  of  6d.,  on   ace I  oi 

additional  expenses  of  travelling,"  &c.  And  there  is  nothing  to  Bhen  thai  the  said 
John  Oxley  Parker  and  Charles  George  Parker,  or  either  of  them,  had  the  authority 
of  the  archdeacons  or  officials,  or  the  sanction  or  approval  ol  the  principal  registrars 
for  the  time  being,  for  any  such  increase. 

<>u  the  death  of  the  said  Chules  George  Parker,  the  plaintiff  John  Shephard 
succeeded  him  as  deputy-registrar,  and  held  that  office  till  the  death  ol  Anthony 
Hamilton,  clerk,  the  principal  registrar,  in  1861  ;  since  which  time  the  plaintiffs  have 
jointly  acted  a>  principal  registrars. 

The  following  table  Bhews  the  visitation  fee    actually  clai I  and  received  from 

time  to  time  since  the  date  oi  the  table  ol  Fees  marked  <  >,  as  evidencod  by  the  visita 
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tion-books,  fee-books,  and  presentment-papers  before  referred  to,  and  corroborated  by 
the  church-wardens'  accounts  for  several  of  the  parishes  in  the  Kelvedon  call :— [424] 


Easter 

Michael- 

^ eai  s. 

\  i>i- 

mas 

V1S1- 

Registrars  and  deputy-regiBtrai  *. 

tatiou. 

tation. 

S. 

d. 

S. 

d. 

,s. 

d. 

1727  to  1744 

7 

G 

4 

6 

12 

0 

Philip  Knightbridge,  deputy-registrar. 

1745  to  1758 

t 

(i 

4 

6 

12 

0 

James  Lucas,  deputy-registrar. 

1759  to  1777 

~ 

6 

i 

6 

12 

0 

James  Taylor,  deputy-registrar. 

1778  to  1801 

7 

6 

4 

6 

12 

0 

John  Oxley  Parker,  deputy-registrar. 

1802 

8 

6 

4 

6 

13 

0 

1803  to  1808 

9 

6 

4 

6 

14 

0 

1809  to  1813 

10 

0 

5 

0 

15 

0 

1814  to  1825 

9 

0 

5 

0 

14 

0 

1826  to  1840 

9 

0 

5 

0 

14 

0 

Charles  George  Parker,  deputy-registrar. 

1841  &  1842 

9 

0 

6 

0 

15 

0 

1843  to  1847 

9 

0 

0 

0 

14 

0 

1848  to  1851 

9 

0 

5 

0 

14 

0 

John  Shephard,  deputy-registrar. 

1852  to  1856 

9 

0 

4 

0 

13 

0 

fJohn  Shephard  and  Augustus  Charles 
\      Vele3r,  principal  registrars. 

1857  to  1860 

7 

6 

4 

6 

12 

0 

The  older  visitation-books  have  been  examined,  and  contain  numerous  entries  of 
sums  differing  in  amount  from  any  above  set  forth  as  charged  and  paid  for  visita- 
tion-fees. 

So  far  as  any  general  results  can  be  extracted,  it  appears  that  fees  were  claimed 
and  paid  from  time  to  time  as  in  the  following  table  : — 


Bast)  i 

Micliael- 

Yearly 

total." 

Tears. 

visi- 

tation. 

tation. 

8.      d. 

S.      d. 

S.     d. 

1682 

3    8 

1     8 

5      4 

1697 

5     0 

3     0 

8     0 

1699 

5     6 

3     6 

9     0 

1700 

5     0 

2     6 

7     6 

1703 

5     6 

3     6 

9     0 

But  various  other  charges  occur,  such  as  4s.,  Is.,  Gs.  6d.,  4s.  6d.,  3s.  4d.,  for  which 
it  is  difficult  to  account,  but  which  appear  to  stand,  exceptjn  their  [425]  comparative 
infrequency,  on  the  same  footing  as  the  sums  set  forth  in  the  preceding  table. 

It  is,  however,  to  be  noticed  in  all  the  above  instances,  that  the  memoranda  are 
made  only  in  those  cases  in  which,  for  some  reason  or  other,  the  fees  were  not  paid  at 
the  time.  As  regards  the  great  majority  of  parishes,  the  visitation-books,  which  do 
not  purport  to  contain  any  regular  account  of  fees,  are  silent  on  the  subject. 

Moreover,  there  is  nothing  to  shew,  at  the  period  now  referred  to,  whether  or  not 
the  fees  to  the  official  and  apparitor  were  included  iu  the  amounts  charged,  or  whether 
or  not  they  were  separately  received,  or  whether  in  fact  any  were  charged  or  paid. 

Going  still  further  back,  the  visitation-books  for  the  years  1587  and  1588  have  also 
been  examined.  No  entry  or  memorandum  of  any  fees  is  to  be  found  in  the  books, 
for  Easter  1587,  and  Easter  and  Michaelmas,  1588.  But,  in  that  part  of  the  book  for 
Michaelmas,  1587  which  relates  to  the  Colchester  call,  there  appears,  in  fifty  instances 
out  of  sixty-two,  .in  entry  or  mark  of  "4d."  in  the  margin  of  the  usual  memoranda  of 
the  appearances  of  the  churchwardens  in  that  year  ;  the  said  entry  appearing  in  a 
part  of  the  page  corresponding  to  that  iu  which  the  entry  of  fees  owing  is  frequeutly 
found  in  the  more  modern  books  ;  iu  which  latter  no  memorandum  is  usually  eutered 
of  payments,  but  only  of  sums  left  unpaid  and  owing, — the  entry  being  usually 
accompanied  by  the  word  "debet"  or  "debent." 

It  appears  from  the   visitation  books  that,  at  the   Easter  visitation  iu  1739,  the 
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churchwardens  of  the  parish  of  Holy  Trinity.  Colchester,  refused  to  pay  the  fees. 
The  following  are  copies  of  the  entries  relating  to  the  subject : — 

[426]  "1739.     May-'.     Visitation  held  before  the  archdeacon  and  Dr.  Stratum, 

his  official. 

"Boyse  and  Naggs  churchwardens.     Naggs  appeared  and  exhibited. 

"  Naggs  and  Way  ley  elect.  Sworn.  Refused  to  pay  the  fees,  and  admonished 
to  give  their  reasons  in  writing  on  or  before  the  first  Monday  in  July  next. 

"1739.     July  2.     Court  held  before  the  Rev.  1'.  Morant,  surrogate. 

"Wayley  appeared  and  delivered  his  reasons  in  writing.  The  surrogate  continues 
this  affair  to  hear  the  judge's  pleasure  to  next  court,  the  27th  day  of  August  next. 

"N.B. — No  court  held  in  August. 

"1739.  October  10.  Visitation  held  before  the  [lev.  I'.  Morant,  surrogate. 
Naggs  and  Whaley,  churchwardens,  appeared  and  continued  to  hear  the  judge's 
pleasure  upon  the  churchwardens'  reasons  for  not  paying  the  fees  of  court. 

"  1740.     April  17.     Visitation  held  before  Dr.  Strahan,  official. 

"Naggs  and  Wayley,  churchwardens,  appeared  and  exhibited. 

"Both  again,  and  sworn.  They  tendered  2s.  for  the  oaths  and  other  fees,  but  not 
otherwise  specified,  which  was  left,  but  not  accepted  of. 

"1740.  October  15.  Visitation  held  before  the  Rev.  B.  Symson,  surrogate. 
[Nothing  appears.] 

"1741.  April  9.  Visitation  held  before  the  archdeacon  and  Dr.  Strahan,  his 
official. 

"  Naggs  and  Wayley,  churchwardens,  appeared  and  exhibited. 

"Wayley  and  Brockwell  elect. 

"1741.  October  21.  Visitation  held  before  the  Rev.  P.  Morant,  surrogate. 
[Nothing  appears.] 

[427J  "  1742.  April  29.  Visitation  held  before  the  archdeacon  and  Dr.  Strahan, 
his  official. 

"  Wayley  and  Brockwell,  churchwardens.     Wayley  appeared  and  exhibited. 

"Brockwell  and  Mayhcw  elect,  and  Mayhcw  sworn. 

"  1742.  October  13.  Visitation  held  before  the  Kev.  P.  Morant,  surrogate. 
[Nothing  appears.] 

"  1743.     April  14.     Visitation  held  before  Dr.  Strahan,  official. 

"Brockwell  and  Mayhcw,  churchwardens.     Mayhew  appeared  and  exhibited. 

"The  same  and  Clarke  elect,  and  Mayhew  sworn. 

"  1743.     .July  17.     Court  held  before  the  Kev.  1'.  Morant,  surrogate. 

"Clarke  appeared  and  was  sworn. 

"  1743.     October  19.     Visitation  held  before  the  Kev.  P.  Morant,  surrogate. 

"  Brockwell,  Mayhew,  and  Clarke,  churchwardens.     Fees  paid  by  Mr.  Morant.'' 

It  appears  further  from  very  numerous  entries  in  the  churchwardens'  account-books 
of  the  parishes  of  (ileal  Tothain,  Little  Totham,  and  Ooldhanger,  in  the  Kclvcdon 
call,  thai,  besides  the  fees  which  were  taken  by  the  registrars  between  1727  and  1820, 
a  fee,  generally  of  Is.,  was  commonly  paid  to  the  apparitor.  The  practice  appears  to 
have  been  at  this  time  for  the  apparitor  to  be  paid  a  fee  of  Is.  at  the  time  of  serving 
the  citation  <m  the  churchwardens,  usually  a  lew  days  before  the  visitation  took  place. 
The  entries  of  such  payments  "to  apparitor  for  a  citation,"  or  "for  a  citation  to 
Kelvedou,"  or  "  to  the  archdeacon's  visitation,"  immediately  followed  by  the  payment 
of  "visitation   fees,"  " presentment   fees,"  "court  lees,"  or  " proctor's  fees,"  are  very 

numerous.      Similar  entries  appeal'  bet  ween  the  years    |S()|    and    1*17,  in  the  account 

books  of  the  churchwardens  of  Pattiswick,  Bradwell,  and  [428]  Virley,  which 
commence  in  the  years  1797,  1805,  and  L811,  respectively.  Thc\  are  interspei  ed 
with  numerous  entries  of  <i<-f*  paid  to  the  apparitors,  oi  much  larger  and  varying 
amounts  ;  and  entries  of  the  latter  class  appear  frequently  in  the  acoount  books  of  the 
above-mentioned  parishes  after  the  year  1820:  but  it  is  impo    ible  to  tell  ti the 

entries  for  what  such  Ires  were  charged  OT  paid,  although  it  is  alleged  that  the 
apparitors  at   that  time  performed   duties  from  which  liny  arc  now    relieved.      But   the 

registrars  for  the  time  being  had  no  interest  in  or  control  over  the  charges  of  the 
apparitors. 

No  entries  appear  in  any  of  the  visitation  books  or  1 1,    of  account,  or  in  an}  "i 

the  churchwardens' accounts,  of  any  mention  of  any  lee  paid  directly  by  the  church 
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wardens  to  the  official.  But  the  fees  clue  to  the  official  and  the  apparitor  respectively 
have  always  been  accounted  for  to  them  by  the  registrars. 

The  duties  performed  by  the  registrars,  as  before  set  forth,  are  analogous  to  the 
duties  performed  in  petty  session  by  clerks  to  justices  of  the  peace  in  relation  to  other 
parish  officers,  that  is  to  say,  overseers,  surveyors,  and  constables. 

The  fees  paid  by  statute  to  the  clerk  to  justices  of  the  division  within  which  the 
defendants'  parish  of  Little  Totham  is  situate,  for  the  performance  of  the  ordinary 
duties  of  his  office  in  relation  to  overseers  of  the  poor,  amount  to  13s.  6d.  per  annum. 
Those  in  relation  to  surveyors  of  the  highways  amount  to  10s.  per  annum.  And 
those  in  relation  to  parish  constables  to  9s.  6d.  per  annum.  Such  fees  were  actually 
received  by  him  during  the  period  referred  to  in  this  case,  viz.  from  1857  to  1860. 

The  following  canons  are  considered  to  have  a  bearing  on  this  question  : — 

Canon  89.  The  choice  of  churchwardens,  and  their  aceompt. 

[429]  Canon  90.  The  choice  of  sidesmen,  and  their  joint  office  with  churchwardens. 

Canon  116.  Churchwardens  not  bound  to  present  oftener  than  twice  a  year. 

Canon  117.  Churchwardens  not  to  be  troubled  for  not  presenting  oftener  than 
twice  a  year. 

Canon  118.  The  old  churchwardens  to  make  their  presentments  before  the  new 
be  sworn. 

Canon  119.  Convenient  time  to  be  assigned  for  framing  presentments. 

Canon  123.  No  act  to  be  sped  but  in  open  court. 

Canon  135.  A  certain  rate  of  fees  clue  to  all  ecclesiastical  officers. 

Canon  136.  A  table  of  the  rate  of  fees  to  be  set  up  in  courts  and  registries. 

A  copy  of  the  table  of  fees  referred  to  in  the  135th  Canon,  and  known  as 
Archbishop  Whitgift's  table  of  fees,  was  annexed  to  and  was  to  be  taken  as  part 
of  the  case. 

The  question  for  the  opinion  of  the  court  was  whether  the  plaintiffs  were  entitled 
to  recover  from  the  defendants  the  before-mentioned  sums  of  7s.  6d.,  4s.  6d.,  7s.  6d., 
4s.  6d.,  7s.  Oil.,  4s.  (id.,  and  7s.  6d., — making  together  21.  3s.  6d., — or  any  or  either  of 
them,  or  any  part  of  them  respectively.  And  the  court  was  to  be  at  liberty  to  draw 
inferences  of  fact 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment  was  to  be 
entered  up  for  t lie  plaintiffs  for  the  whole  or  such  part  of  the  said  sum  of  21.  3s.  6d.  as 
the  court  should  order.  If  the  court  should  be  of  opinion  in  the  negative,  then 
judgment  of  nolle  prosequi  was  to  be  entered  up  for  the  defendants. 

It  was  agreed  that,  in  any  event,  no  costs  should  be  paid  by  the  plaintiffs  to  the 
defendants  or  by  the  defendants  to  the  plaintiffs. 

[430]  Coleridge,  Q.  C.  (with  whoinwas  Hannen),  for  the  plaintiffs  (a),  contended, — 
hist,  that  the  courts  of  the  archdeacon  are  antient  recognized  courts,  with  registrars 
as  antient  recognized  officers  belonging  to  them, — secondly,  that,  in  such  courts,  the 
officers  performing  the  work  are  entitled  to  be  paid  by  fees  for  the  work  done, — thirdly, 
that  such  fees  may  be  recoverable  either  as  fees  settled  by  proper  authority,  tecs 
antient  and  accustomed,  or  fees  affording  a  quantum  meruit  for  the  work  performed, — 
fourthly,  that  these  fees  were  all  three:  and  that  the  additions  made  between  1802 
and  the  time  the  present  plaintiffs  come  into  office  did  not  take  away  their  right  to  the 
antient  fees,  and  that  such  fees  were  reasonable,  regard  being  had  to  the  work  done. 

He  referred  to  the  following  authorities :  Co.  Litt.  44  a.,  368  b.,  4  Inst.  239, 
2  RoL  Abr.  285,  645,  Comyns's  Digest,  Courts  (N.  9),  Ecclesiastical  Persons  (C.  5), 
ription  (E.  1),  Prohibition  (F.  4),  Bacon's  Abridgment.  Oawrts  Ecclesiastical  (A.  8), 
Fees  (A.),  Office  (N.),  Prerogative  (1).  2),  Prohibition  (L.  1),  Burn's  Ecclesiastical  Law, 
Courts,  §§  3,  7,  Visitation,  24,  Godolpin's  Abridgment  (ed.  1687),  ch.  8,  §§  ;.  2,  4,  7, 
ch.  10,  §§  7,  21,  Lyndwood,  49,  50,  Stillingrleet,  vol.  1,  p.  236,  Dr.  Cardwell's  Docu- 
mentary Annals,  vol.  1,  pp.  92,  145,  164,  vol.  2,  p.  33,  Br.  Trevor's  case,  12  Co.  Rep. 
78,  Ridley  v.  PoumeU,  2  Levinz,  136.  Poliar,l  v.  Ckrard,  1  Ld.  Ravm.  703,  1  Salk.  333, 
Lord  Holt,  596,  12  Mod.  608,  Goslin  v.  Ellison,   1  Salk.  330,  [431]  Johnson  v.  Lee, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"That  the  plaintiffs  are  entitled  to  recover  the  sums  of  money  claimed, — first,  as 

just  and    lawful    fees    settled  by   competent   authority, — secondly,    as   antient   and 

accustomed  fees  due  to   them  by   virtue   of   their  office, — thirdly,   as   a   reasonable 

compensation  for  work  and  labour  done." 
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5  Mod.  238,  Pitts  v.  Evans,  2  Stra.  1108,  (Sbwuforon  .  ,11'.  Wins.  657,  1  Stra. 

421,  and  the  statutes  21  H.  8,  e.  5,  37  H.  6,  c.  17.  and  58  G.  3,  c.  45,  as.  84,  85.  He 
also  referred  to  the  following  Canons,— 26,  53,  57,  76,  90,  109,  110,  111,  112,  113, 
115,  116,  117,  118,  119,  121. 

A.  Wills  (with  whom  was  Lushbv)  for  the  defendants  (a),  did  not  deny  that  the 
archdeacon's  court  was  a  well  recognized  court,  or  thai  the  registrar  thereof  was  a  well 
recognized  officer,  having  recognized  fees  :  but  he  contended  that  there  was  no  usage  to 
justify  the  fees  here  claimed.  He  referred  to  2  Inst.  •">:!.">,  (liUon's  Codex,  569, 
Lyndwood,  19,  52,  53,  114,  6th  Decretal,  b.  ■">,  til.  20,  oh.  1,  Bacon's  Abridgment, 
Pees  (A.;,  ]>1.  1,  4  Burn's  Ecclesiastical  Law,  2(1,  35,  Kennett's  Parochial  Antiquities, 
vol.  2,  pp.  248,  353,  3*il.  369,  1  Stephen's  Laws  of  the  Clergy,  227,  The  Bishop  "I  St. 
David's  \.  Lucy,  1  Salk.  134,  Veale  v.  Prior,  Hardies,  351,  Goslin  v.  Ellison,  1  Salk.  330, 
Gifford's  case,  1  Salk.  333,  Johnson  \.  Lee,  5  Mud.  231,  Burdeaux  v.  Lancaster,  1  Salk. 
232,  MiddleUm  v.  Crofts,  2  Atk.  650,  2  Stra,  L056,  Fleetwood  \.  Fincli,  2  11.  Bla.  220, 
■  /  v.  Byron,  3  Y.  &  I'.  467,  Spry  v.  Gallop,  16  M.  &  W.  716. 

( 'ur.  adv.  rait. 

Willes,  •!.,  delivered  the  judgment  of  the  court: — This  is  an  action  brought  by 
the  persons  filling  the  [432]  office  of  registrar  of  the  archdeaconry  court  of  Colchester, 
in  the  diocese  of  Rochester,  to  recover  certain  fees  alleged  to  be  payable  to  them  by 
the  churchwardens  of  the  parish  of  Little  Totham,  within  the  archdeaconry,  in  respect 
of  their  office  of  registrar,  upon  the  archdeacon's  visitations  of  the  parish  at  Lister  and 
Michaelmas,  in  1857  and  the  two  following  years,  and  at  Easter,  in  1860. 

The  duties  of  the  registrar  were  in  all  instances  except  the  last  performed,  so  far 
as  they  could  lie,  without  the  actual  attendance  of  the  churchwardens,  and  in  the  last 
instance  they  were  completely  performed. 

The  claim,  to  be  valid,  must  be  founded  upon  immemorial  usage  ;  and  the  fees  in 
question  have  been  paid  and  received  for  so  long  a  time  and  up  to  so  recent  a  period, 
that,  according  to  the  ordinary  rule  of  evidence  applicable  to  long  and  continuous 
modern  user  of  a  right  capable  of  a  legal  origin,  the  immemorial  receipt  of  such  fees 
ought  to  be  presumed,  if  they  could  have  had  such  an  origin.  We  must  consider  the 
objections  made  to  them  by  the  defendants  seriatim. 

First,  as  to  the  nature  of  the  office  of  registrar.  —The  case  finds  in  effect  that  it  is 
an  ollice  with  duties  of  a  continuous  and  presumably  perpetual  character,  held  fur  an 
estate  of  freehold,  anil  that  its  existence  is  essential  to  the  due  exercise  of  some  of  the 
functions  of  the  archdeacon.  It  is  therefore  one  to  which  fees  may  be  annexed  by 
immemorial  usage 

.Next,  as  to  the  evidence  of  such  usage. — The  origin  of  the  payment  does  not  pre- 
cisely appear.  There  is  some  evidence  beginning  in  the  sixteenth  century,  not  very 
clear  as  to  the  earlier  period,  of  payment  of  some  fees  by  the  churchwardens  to  the 
registrar.  Such  payments  before  the  eighteenth  century  were  of  less  amount  than 
the  fees  now  claimed.  There  is  ample  [433]  evidence  to  shew  that,  from  a  time  not 
later  than  1 727,  to  the  period  of  the  present  dispute,  fees  of  equal  or  greater  amount 
than  those  now  claimed,  and  in  respect  of  the  ami  ervices,  have  been  paid,  and, 
except  in  one  instance  (in  L739),  not  disputed.  In  the  course  of  this  latter  period  the 
amount  was  raised,  first  in  1801,  and  afterwards  in  1841.  Mr.  Wills,  in  his  able 
argument  for  the  defendants,  placed  much  reliance  upon  these  \ariances  in  the  amount 
paid,  as  establishing  a  breach  in  the  evidence  of  usage,  and  as  proving  that  the  claim 

was    founded     upon    a    gradual     usurpation.       He    also    arg I    that,    considering    the 

increa.-c  in  the  value  of  money  since  the  epoch  of  legal  memory,  the  claim  was  rank. 

This  reasoning,  however,  if  applicable  to   such    a  Ice,  is    Conclusive   of   the    present 

e.i  e;  for  a  fee  need  not  be  of  a  fixed  ami  ascertai i,  but  may  be  of  a  reasonable, 

amount  ;  and,  exercising  the  power  conferred  upon  us  by  the  ease,  to  draw  inferences 

of  fact,  we  ma\   conclude  that,  if   the   claim  can    be  sustained  in  point  of  law,  it    was  in 

(")  The  points   marked   tor  argument    on  the  part   of  tin-  defendants  wen 
follows  : — 

"First,  that   the  lees  claimed   could   be    !  i [y   by   virtue  oi  a   uniform  and 

immemorial  custom,  or  upon  a  quantum  meruit,  on  the  ground  of  work  being  done  at 
the  request  of  the  defendants,     secondly,  that  the  facl      tated  in  the  special  ease 

shewed  that  no  uniform  or  immet ial  custom  has  ever  existed,     thirdly,  that  the 

facts  negatived  any  notion  ol  a,  request  by  the  defendants. 
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fact  for  a  reasonable  fee.  If  so,  then,  looking  to  the  amount  established  for  similar 
services  by  other  officers,  and  remembering  what  fees  have  been  paid  and  received 
within  the  memory  of  us  all  in  the  courts  of  Westminster  Hall  and  at  the  Assizes,  we 
think  there  can  be  little  doubt  that  the  fees  in  question,  so  far  as  amount  is  concerned, 
are  in  fact  reasonable. 

With  respect  to  the  objection  founded  upon  the  plaintiffs'  claim  being  for  services 
actually  rendered, — The  services  in  respect  of  which  the  fees  are  payable  were 
rendered  so  far  as  the  plaintiffs  could,  and  as  the  defendants  thought  proper  to  accept 
them.  Some  service  was  actually  rendered  ;  and  the  plaintiffs  were  ready  and  willing 
to  do  all  that  belonged  to  their  office.  It  appears  in  evidence  that,  during  more  than 
a  century,  and  presumably  from  time  immemorial,  "  it  [434]  has  been  the  uniform 
practice  for  the  churchwardens  to  pay  the  fees  even  when  from  illness  or  other  causes 
they  failed  to  attend  the  visitation  ; "  and  that  the  instances  thereof  appearing  in  the 
visitation  books  are  very  numerous,  amounting  to  several  hundreds:  so  that  the  fee, 
according  to  the  usage,  is  payable  in  respect  of  the  services  of  the  registrar  so  far  as 
they  have  been  performed,  the  registrars  being  in  their  place  ready  and  willing  to 
perform  all  the  duties  of  their  office.  This  view  renders  it  unnecessary  to  consider 
how  far  the  fees  in  question  might  be  claimed  in  respect  of  simple  readiness  and 
willingness  to  render  the  services,  as  in  Lord  Falmouth's  case,  and  others,  to  which  we 
only  advert,  lest  it  should  be  thought  that  the  point  had  escaped  notice. 

As  to  the  persons  called  upon  to  pay, — When  we  consider  the  period  at  which  the 
fees  must  have  been  introduced,  and  the  nature  of  the  office  of  churchwardens,  we  can 
feel  no  surprise  at  finding  that  the  burthen  was  imposed  in  the  first  instance  upon 
those  functionaries.  The  churchwardens  represent  the  parish,  in  respect  of  the 
custody  of  its  property  and  the  care  of  the  fabric  of  the  church  ;  and  they  are  bound 
to  make  presentments,  inter  alia,  respecting  the  state  of  the  fabric  of  the  church,  to 
the  archdeacon  (who  is  oculus  episeopi)  at  his  periodical  visitations.  We  are  not  at 
liberty  to  assume  the  function  of  legislators,  or  to  take  into  account  the  changes 
which  diversity  of  opinion  has  brought  about.  What  we  are  principally  to  consider 
is,  whether  these  fees  could  have  had  a  legal  origin  ;  and,  in  doing  so,  to  give  weight 
to  the  considerations  which  doubtless  prevailed  in  those  early  times  to  which  the 
origin  of  the  claim  must  be  traced.  '1  he  visitation  of  the  archdeacon  must,  for  this 
purpose,  be  considered  as  for  the  benefit  of  the  parish  at  large,  and,  amongst  others, 
of  the  church-[435]-wardcns  themselves,  the  performance  of  whose  duties,  besides,  is 
facilitated  by  the  services  of  the  registrars.  It  was  not  unreasonable  that  those  who 
might  receive  the  benefit  should  share  in  the  expense  of  the  visitation  ;  and  it  is  in 
accordance  with  the  history  of  like  visitations,  that  the  expenses  should  be  borne  by 
those  who  are  visited.  It  is  not  alleged  or  shewn  that  the  churchwardens  are  without 
funds  or  the  means  of  reimbursing  themselves.  Even  if  they  were  in  such  a  condition, 
it  does  not  follow  that  they  could  evade  the  burthen.  But  upon  this  we  are  not 
called  upon  to  give  an  opinion. 

Another  objection  was  said  to  be  founded  upon  the  Constitutions  of  Archbishop 
Langton  and  others,  cited  from  Lyndwood  ;  and  it  was  that  the  visitation  ought  to 
have  been  made  in  each  parish  individually  ;  and  that  a  visitation  such  as  that  held 
in  the  present  case,  in  one  parish,  for  that  and  thirty-nine  others  collectively  con- 
stituting with  it  one  district  or  call,  was  a  violation  of  such  constitutions,  out  of  which 
no  legal  claim  could  arise.  In  considering  this  objection,  we  must  bear  in  mind  that 
the  visitations  have  been  held  in  the  same  manner  as  now  for  at  least  three  centuries. 
The  practice  has  been,  instead  of  visiting  each  parish  individually,  to  divide  the  arch- 
deaconry into  districts,  and  to  hold  the  visitation  for  all  the  parishes  of  a  district  at 
some  one  parish  church  within  that  district.  The  obvious  reason  for  this  course  was 
to  avoid  delay  and  expense.  The  place  at  which  the  visitation  is  held  is  in  each 
instance  within  the  jurisdiction  of  the  archdeacon.  It  does  not  appear  that  any  other 
course  has  ever  been  followed  within  this  diocese.  It  may  be  that  the  Constitutions  are 
considered  as  substantially  complied  with  by  such  visitations,  conjoined  with  the 
exercise  of  the  functions  of  the  rural  deans.  But,  however  this  may  be,  the  objection 
which,  having  [436]  regard  to  the  practice  of  the  last  three  centuries,  may  be  thought 
tardy,  savours  more  of  spiritual  than  temporal  cognizance,  and  cannot  prevail  to 
defeat  a  claim  founded  upon  immemorial  usage,  which  confers  a  temporal  right  to  be 
enforced  in  a  court  of  common  law. 

This  latter  remark  is  also  applicable  to  the  objection  founded  upon  Canons  L35 
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and  L36  of  the  collection  of  1 603,  and  Archbishop  Whitgift'a  table  of  feet  as  to  which 
it  is  only  necessary  to  say  that,  when  closely  considered,  the  (.'anon  and  table  will 
he  found  to  deal  only  with  fees  received  at  the  consistory  or  place  at  which  the  court 
christian  is  ordinarily  held,  in  respect  of  the  business  ordinarily  transacted  there,  and 
that  they  do  not  touch  the  subject  of  visitation.  It  mighl  as  well  he  said  that  the 
Canons  had  abolished  the  archdeacon's  procurations,  as  his  officers'  lawful  fees.  In  con- 
struction, they  do  not  touch  the  point.  If  they  did,  then,  inasmuch  as  the  Canons  of 
1 603,  proprio  vigore,  do  not  bind  the  laity,  they  could  not  destroy  a  customary  right. 

We  think  that  none  of  the  objections  thus  raised  can  in  point  of  law  be  sustained; 
and,  as  a  continuous  receipt  of  the  fees  has  been  proved  for  a  period  so  long  that  we 
ought  to  presume  their  inimemoriality,  the  claim  of  the  plaintiffs  is  made  out,  and 
the  judgment  of  the  court  must  be  in  their  favour. 

Judgment  for  the  plaintiffs. 

[437]     Houton  v.  Mabon*.     April  30th,  1862. 

[Affirmed  in  Exchequer  Chamber,  16  C.  B.  N.  S.  141.  See  White  v.  Tarns,  1867, 
37  L.  J.  Ch.   207;  Lane-Fox  v.  Kensington,  dr.,  Electric  Lighting  Company,  f  1  ^ '. » 2 1 

3  Ch.  428.] 

The  application  of  a  known  article  to  a  purpose  analogous  to  those  to  which  it  had 
before  been  applied,  is  not  the  subject  of  a  patent, — although  the  result  of  its 
application  to  the  new  purpose  may  be  the  production  of  a  known  machine  in  a 
cheaper  or  better  manner. — For  instance,  the  application  of  "double  angle-iron," 
a  well-known  article,  to  the  formation  of  hydraulic  cups  or  joints  to  telescopic 
gasholders,  instead  of  forming  them,  as  had  theretofore  been  done,  by  riveting  two 
pieces  of  singli  angle-iron  to  a  plate. 

This  was  an  action  for  an  alleged  infringement  of  the  plaintiffs  patent  for  "  Improve- 
ments in  the  construction  of  gas-holders."  The  plaintiff  claimed  damages,  and  also  an 
injunction  and  an  account. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  plaintiff  was  not 
the  first  and  true  inventor  of  the  said  supposed  new  manufacture,  as  alleged, — thirdly, 
that  the  said  supposed  invention  was  not  a  new  manufacture,  as  alleged, — fourthly, 
that  Her  Majesty  did  not  by  the  said  letters-patent  make  such  grant,  as  alleged, — 
fifthly,  that  the  plaintiff  did  not  within  six  calendar  mouths  next  after  the  date  of  the 
said  letters-patent  cause  to  be  inrolled  in  the  court  of  Chancery  an  instrument  in 
writing  under  his  hand  and  seal,  particularly  describing  and  ascertaining  the  nature 
of  the  said  invention,  and  ill  what  manner  the  same  was  to  lie  performed,  as  alleged. 
Issue. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term  The  letters  patent,  bearing  date  the  2nd  of  January,  1851,  were 
put  in.  The  specification,  which  was  dated  the  1st  of  July,  1851,  described  the 
invention  as  follows : — 

"My  invention  of  'Improvements  in  the  construction  of  gasholders '  relates, — 
[firstly,  to  a  novel  construction  and  arrangement  of  guides  of  telescopic  gasholders, 
whereby  the  moveable  parts  of  such  gasholders  are  or  may  be  guided  in  a  vertical 
direction  as  the  volume  of  gas  in  the  gasholders  increases  or  diminishes,  and  it  becomes 
necessary  to  increase  or  diminish  the  capacity  of  the  gasholder.     According  to  the 

plans  now  in  use  for  effecting  this  object,  it  is  found  :essary  at  a  great   expense  to 

erect  a  high  guide  framing,  which  is  required  to  have  a  greater  elevation  than  the 
[438]  topmost   part  of  the  side  of  the  inner  gasholder  when  it  [a  raised  to  its  highest 

working  point.     By  means  of  my  improvement,  a  very  considerable  ec my  in  the 

construction  of  the  guide  framing  for  telescopic  gasholders  is  effected,  inasmuch  as 

the  col  1 1  in  us  and  guides  I  employ  do  not  require  to  be  more  than  al i  hall  the  height 

of  those  usually  employed.  In  my  improved  arrangement,  a  series  of  vertical  guides 
attached  to  posts  or  columns  is  set   round  the  tank  oi   the  gasholder  in  the  usual 

manner,  except    thai   mv  Columns  are  not    so  high  as  the  Ordinary  one-       The  post.-,   or 

col i in 1 1 is  may  be  braced  together  at  the  top  with  circumferential  tie-rods ;  and  fricl  ion- 
bowls  or  rollers  are  adapted  to  different  suitable  parts  ol  the  ga  holder  aud  its  attach 

uieiiN,  and   arc   arranged    so    that    they  or  some   of    t  hem  may  work    Vertically  againsl 
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the  vertical  guides  attached  to  the  posts  or  columns  which  are  set  round  the  tank, 
while  other  antifriction  guides  or  rollers  are  made  to  work  against  bars,  plates,  or 
rails  adapted  to  the  other  parts  of  the  gasholder  or  of  the  tank,  so  as  to  keep  the  parts 
separate  and  in  a  vertical  position,  and  also  prevent  them  from  jamming  or  sticking 
while  moving  up  or  down. 

"The  second  improvement  consists  in  adapting  to  the  outer  or  inner  sides  of 
gasholders  vertical  fixed  liars  or  rails,  which  will  present  an  even  surface  suitable  for 
receiving  the  pressure  of  the  antifriction  guide-rollers  of  the  respective  parts  of  the 
gasholder,  whereby  the  inconvenience  arising  from  the  use  of  loose  bars  will  be 
prevented. 

"  My  third  improvement  consists  in  forming  the  top  and  bottom  of  the  water-cup 
or  hydraulic  joint  of  gasholders  of  sheet  or  plate-iron  wrought  to  the  shape  required 
for  such  parts,  instead  of  using  angle-iron  and  sheet  iron  bolted  or  riveted  together, 
which  renders  the  manufacture  more  costly. 

[439]  "In  order,  however,  that  my  several  improvements  may  be  more  clearly 
understood,  I  have  in  the  accompanying  drawings  shewn  various  views  of  the  several 
parts  of  the  improved  gasholder,  and  the  operation  thereof." 

[Here  followed  a  description  of  the  drawings,  the  only  material  part  of  which,  as 
applicable  to  this  case,  was  as  follows, — "The  peculiar  mode  of  constructing  the 
hydraulic  cup,  valve,  or  joint,  which  forms  the  third  part  of  my  invention,  will  best  be 
understood  by  referring  to  figures  3  and  4,  which  are  drawn  upon  an  enlarged  scale. 
Instead  of  Forming  the  cup  or  valve  of  sheet  or  plate-iron,  with  angle-iron  at  the  corners, 
as  is  the  ordinary  mode,  I  make  a  cup  /,'  k  of  wrought-iron,  and  secure  it  at  one  side  by 
rivets  to  the  gasholder,  and  on  the  other  side  in  a  similar  manner  to  a  strip  /  of  sheet  or 
plate-iron,  in  order  to  form  the  other  side  of  the  cup  or  valve.  By  this  means,  as  the 
rivets  on  the  top  and  bottom  of  the  cups  are  dispensed  with,  and  only  one  row  of 
rivets  on  each  side  is  required,  a  great  economy  in  the  construction  of  gasholders  is 
effected."] 

"I  would  here  observe  that  my  improvements  may,  if  required,  be  used  separately, 
as,  for  instance,  the  mode  just  described  of  constructing  the  hydraulic  cup  or  joint  of 
gasholders  may  be  adapted  to  and  emploj'ed  in  conjunction  with  the  ordinary  mode 
of  mounting  and  working  gasholders  :  on  the  other  hand,  the  first-described  improve- 
ments, viz.  the  novel  arrangement  and  construction  of  guides,  guide-frames,  and 
rollers  and  plates  or  bars,  may  be  employed  without  adopting  the  improvement  in  the 
construction  of  the  hydraulic  valve. 

"  Having  now  described  my  several  improvements,  and  the  best  means  with  which 
I  am  acquainted  for  carrying  the  same  into  effect,  I  would  observe  in  con-[440]-clusion, 
that  I  do  not  mean  or  intend  to  confine  myself  rigidly  to  the  precise  arrangement  or 
construction  of  parts  herein  shewn  and  described,  as  they  may  perhaps  be  varied 
without  departing  from  the  nature  and  object  of  my  invention  ;  but  that  which  I 
consider  to  be  new,  and  therefore  wish  to  claim  as  the  invention  secured  to  me  by  the 
hereinbefore  in  part  recited  letters-patent,  is, — 

"First,  the  use  and  application  of  vertical  travelling  guide  standards  fixed  to  the 
lower  or  outer  gasholder,  to  which  guide  standards  antifriction-rollers,  wheels,  or 
pullies,  are  adapted,  so  that  they  may  work  against  other  vertical  guides  or  plates, 
as  the  parts  of  the  gasholders  rise  and  fall  with  the  increase  or  diminution  of  the 
quantity  of  gas  contained  therein,  and  by  that  means  the  several  parts  of  the  gasholder 
may  be  kept  in  a  vertical  position  and  made  to  work  easily. 

"  Second,  I  claim  the  use  and  application  of  the  fixed  guide-roller  bars  or  rails  b  b 
(instead  of  loose  bars,  as  is  usual),  such  fixed  guide-bars,  plates,  or  rails  being  riveted 
to  and  forming  part  of  the  gasholder,  and  against  which  the  antifriction  rollers  d  d  or/ 
work,  as  shewn  and  described. 

"  I  claim,  third,  the  mode  herein  shewn  and  described  of  constructing  the  hydraulic 
cups  or  joints  of  gasholders,  or  any  other  mere  modification  thereof,  in  which  the  top 
in-  bottom  of  the  hydraulic  joint  or  valve  is  formed  of  plates  of  iron  made  or  bent 
into  a  cup  shape,  so  as  to  admit  of  the  valve  being  made  complete  and  attached  to  the 
gasholder  without  the  necessity  of  employing  angle-iron  and  double  sets  of  rivets,  as 
is  usually  the  case." 

Witnesses  were  called  on  the  part  of  the  plaintiff,  who  professed  to  be  acquainted 
with  gas-works,  and  who  stated  that  the  hydraulic  joint  or  cup  described  in  the 
specification  was  to  the  best  of  their  knowledge  [441]  and  belief  a  new  invention; 
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that  a  workman  of  ordinary  skill  could  construct  the  thing  from  the  description  :  that 
the  water-cup  or  hydraulic  joinl  is  an  essential  part  in  the  kind  of  gasholder  called 
the  telescopic  gasholder:  that,  previously  to  the  date  of  the  plaintiffs  patent,  those 
cups  or  joints  were  constructed  of  angle-iron  in  three  pieces  made  to  the  eurve  of  the 
gasholder,  and  fastened  together  « ith  rivets, — with  four  joints  and  four  rows  of  rivets  ; 
that,  by  the  plaintiff's  invention,  two  sets  of  rivets  were  dispensed  with,  and  conse- 
quently the  article  was  made  cheaper  and  better  and  with  greater  facility,  and  with 
considerable  saving  in  the  weight  of  metal  used. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  alleged  improvement  was 
not  a  new  manufacture  which  was  properly  the  subject-matter  of  a  patent. 

His  lordship  yielding  to  the  objection,  directed  the  jury  to  find  for  the  defen- 
dant,— reserving  the  plaintiff  leave  to  move  to  enter  the  verdict  for  him,  if  the  court 
should  think  the  objection  not  well-founded. 

Bovill,  Q.  C,  in  Hilary  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiff,  with  nominal  damages,  and  costs,  pursuant  to  the  leave 
reserved,  "on  the  ground  that  the  patent  was  valid,  and  that  the  invention  as 
described  in  the  specification  was  new  and  a  good  subject-matter  for  a  patent." 
He  referred  to  Harwood  v.  The  Great  Northern  Railway  Cunqiam/,  G  Law  Times,  X.  S. 
190,  29  Law  J.,  Q.  B.  193. 

Grove,  Q.  C,  and  Hindmarch,  now  shewed  cause.  If  the  specification  includes 
double  angle-iron,  it  is  clearly  bad,  double  angle-iron  being  an  article  well  known  and 
in  common  use  for  a  variety  of  cognate  purposes, — for  cisterns,  reservoirs,  fermenting- 
vats,  iV'i .,  [442]  though  it  had  never  in  fact  been  used  in  the  construction  of  gasholders. 
In  Brook  v.  Aston,  8  Ellis  &  B.  478,  a  patent  was  taken  out  in  1853,  for,  amongst 
other  things,  improving  the  texture  of  the  threads  of  cotton  and  linen  yarns,  by 
exposing  the  threads  in  a  distended  state  to  the  action  of  beaters,  the  effect  of  which 
was,  to  polish  the  sides  of  the  threads  and  produce  smoothness  and  a  glace  effect.  In 
185G,  the  plaintiffs  took  out  a  patent  for,  amongst  other  things,  an  improvement  in 
the  finishing  yarns  of  wool  or  hair,  by  exposing  their  threads  in  a  distended  state  to 
the  action  of  machinery  which,  it  was  admitted,  was  substantially  the  same  as  the 
machinery  described  in  the  patent  of  1853.  The  claim  in  the  plaintiffs' specification 
was,  amongst  other  things,  to  the  invention  of  "causing  yarns  of  wool  or  hair  whilst 
distended  and  kept  separate  to  be  subjected  to  the  action  of  rotatory  beaters  or 
burnishers,  whereby  the  fibre  is  closed  and  strengthened,  and  the  surface  effectually 
polished."  On  the  trial  of  an  action  for  the  infringement  of  the  plaintiffs'  patent,  it 
was  proved  that  the  process  of  the  patentees  of  1853  had  not  previously  been  applied 
to  wool  or  hair;  and  evidence  was  given  that  the  effect  upon  wool  was  not  the  same 
as  upon  linen.  It  was  held,  by  the  eourt  of  Queen's  Bench  (a),  that  the  plaintiffs' 
specification  claimed  what  was  merely  the  application  of  (he  old  machinery  in  the  old 
manner  to  an  analogous  subject,  and  was  not  the  subject-matter  for  which  a  patent 
could    be   claimed,    and,   Consequently,   that    the    plaintiffs'   patent    was    wholly   void  : 

though  it  would  have  1 n  otherwise  if  the  claim  had  shewn  any  novelty  or  invention 

in  the  mode  of  applying  the  old  machinery  to  the  new  purpose.  "It  may  well  be," 
said  Lord  Campbell,  "that  a  patent  may  lie  valid  for  [443]  the  application  of  an  old 
invention  to  a  new  purpose;  but,  to  make  it  valid,  there  must  be  some  novelty  in  the 
application.  Here  there  is  none  at  all.  We  may  suppose  that  the  specification  of 
1853,    instead   of  extending   to  cotton   and   linen   yarns,  had  been   confined    to  cotton 

yarns  only.     Could,  in  that  case,  a  new  patent  have  been  supported  for  applying  the 

same  process  precisely  to  linen  threads'!  It  is  clear  it  could  not.  In  all  the  cases  in 
which  a  patent    has   been   supported,  there    has   been    some  discovery,  some   invention. 

It  has  not   been,  as  in  this  case,  merely  the  application  of  the  old  machinery  in  tl Id 

manner  to  an  analogous  substance.  That  cannot  be  the  subject  of  a  patent." 
[Willes,  J.  The  present  is  a  much  weaker  case  than  thai  of  Harwood  v,  ITu  Great 
Northern  Railway  Company,  29  Law  J.,  Q,  B.  193,  6  Law  Times,  X.  S.  190.1  It  is  so. 
In  that  case,  let i its  patent  were  granted  for  an  alleged  invention  of  tidies  and  fish- 
joints  Eor  connecting  tl nds  of  railway  rails.     The  fishes  wwr  made  of  iron,  with  a 

groove  in  t  h iter  surface  for  the  purpose  of  preventing  the  square  heads  of  the  bolts 

passing  through  them  and  the  rail  from  turning  round,  and  also  for  the  purpose  of 
procuring  greater  strength  with  an  equal   weight  of  metal  than   would   have  I n 

(a)  Affirmed  on  error,  28  Law  J.,  Q.  B.  175. 
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obtained  from  a  fish  of  the  same  thickness  throughout.  Before  the  letters-patent 
were  granted,  grooved  iron  with  bolts  had  been  used  for  the  purpose  of  fastening 
timbers  placed  vertically  upon  one  another,  or  placed  horizontally  side  by  side  ;  and  a 
channelled  plate  which  had  been  used  for  the  purpose  of  supporting  the  flooring  of  a 
bridge,  and  which  ran  longitudinally  the  whole  length  of  the  bridge,  was  also  used 
for  the  purpose  of  fishing  a  scarf-joint  where  the  ends  of  the  two  timbers  met  together, 
but  it  was  not  used  either  with  a  view  of  fixing  the  heads  of  the  bolts  or  of  obtaining 
[444]  greater  strength  with  an  equal  amount  of  metal.  And  it  was  held  by  the 
Exchequer  Chamber, — reversing  the  judgment  of  the  court  below, — that  the  use  of 
grooves  in  pieces  of  iron  for  holding  materials  together  by  means  of  bolts  and  nuts 
had  been  given  to  the  world,  together  with  all  its  advantages,  before  the  date  of  the 
plaintiffs  patent  ;  that  the  plaintiff's  alleged  invention  was  a  new  application  of  an 
old  contrivance  in  the  old  way  to  an  analogous  subject,  without  any  novelty  or 
invention  in  the  mode  of  applying  such  old  contrivance  to  the  new  purpose,  and  that 
such  application  was  not  a  valid  subject-matter  of  a  patent.  In  'The  Queen  v.  Cutler, 
1  Macrory's  P.  C.  124,  138,  it  wTas  held  that  the  application  of  a  known  article  to  a 
new  use,  the  mode  of  application  not  being  new,  but  having  before  been  used  in 
applying  analogous  articles  to  the  same  purpose,  is  not  a  manufacture  within  the 
meaning  of  the  statute  of  James,  and  cannot  be  made  the  subject  of  a  patent.  There, 
the  specification  of  a  patent  for  "  improvements  in  the  construction  of  the  tubular  flues 
of  steam-boilers,"  claimed  the  application  of  iron  tubes  coated  with  brass  to  form  such 
flues  ;  the  tubes  themselves  were  not  new,  neither  was  the  mode  of  applying  them  so 
as  to  form  flues  new,  having  been  before  used  in  the  application  of  uncovered  tubes 
to  a  similar  purpose  :  and  it  was  held  that  the  patent  could  not  be  sustained. 

Bovill,  Q.  C,  and  Webster,  in  support  of  the  rule.  The  plaintiffs  invention 
consists  in  an  improved  mode  of  constructing  the  hydraulic  joints  or  cups  of  tele- 
scopic gas-holders,  with  beneficial  results  to  the  public,  by  the  production  of  an 
improved  article  at  a  diminished  price.  There  are  numerous  authorities  to  shew 
that  that  may  be  the  subject  of  a  patent.  The  value  of  an  invention  frequently 
consists  in  the  substitution  [445]  of  a  simple  for  a  more  complex  mode  of  applying 
known  materials  to  produce  a  known  result.  Before  Watt's  invention,  it  was  known 
that  you  might  condense  steam  by  means  of  cold  water,  and  this  was  done  in  the 
cylinder  itself  :  yet  nobody  has  ever  doubted  that  Watt,  by  introducing  a  mode  of 
condensing  the  steam  in  a  separate  chamber,  was  the  inventor  of  a  valuable  improve- 
ment which  was  properly  the  subject  of  a  patent :  Boulton  v.  Bull,  2  H.  Bl.  463  ; 
Hornblower  v.  Boulton,  8  T.  R.  93.  [Willes,  J.  No  new  effect  is  produced  by  the 
alleged  invention  here  ;  the  only  result  is  the  production  of  a  gasholder  with  less 
labour  and  expense.]  In  '  fame  v.  Price,  5  Scott,  X.  K.  339,  4  M.  &  G.  580,  1  Webster 
P.  C.  395,  the  plaintiff  took  out  a  patent  for  the  application  of  anthracite  or  stone- 
coal  combined  with  a  hot-air  blast  in  the  smelting  or  manufacture  of  iron  from  iron- 
stone mineral  or  ore.  The  use  of  the  hot-blast  was  already  the  subject  of  a  former 
patent  granted  to  one  Neilson,  and  was  used  by  the  plaintiff"  under  a  licence  from 
him  ;  but  the  combination  of  the  hot-blast  with  the  use  of  anthracite  in  the  smelting 
of  iron  was  new,  and  the  result  appeared  to  be  a  larger  yield  at  a  smaller  cost,  and  a 
better  quality  of  iron  than  under  the  former  process  by  means  of  the  combination  of 
hot-blast  with  coke  from  bituminous  coal.  And  it  was  held  that  this  new  combina- 
tion was  a  "  manufacture  "  within  the  meaning  of  the  statute  of  James.  Tindal,  C.  J., 
in  delivering  the  judgment  of  the  court,  there  says  :  "The  question  is  whether, 
admitting  the  use  of  the  hot-air  blast  to  have  known  before  in  the  manufacture  of 
iron  with  bituminous  coal,  and  the  use  of  the  anthracite  or  stone-coal  to  have  been 
known  before  in  the  manufacture  of  iron  with  the  cold-blast,  but  that  the  combination 
of  the  two  together, — the  hot-blast  and  the  anthracite, — was  not  known  to  be  [446] 
combined  before  in  the  manufacture  of  iron,  such  combination  can  be  the  subject  of 
a  patent.  And  we  are  of  opinion  that,  if  the  result  produced  by  such  combination  is 
either  a  new  article,  or  a  better  article,  or  a  cheaper  article  to  the  public  than  that 
produced  before  by  the  old  method,  such  combination  is  an  invention  or  a  manufacture 
intended  by  the  statute,  and  may  well  become  the  subject  of  a  patent.  Such  an 
assumed  state  of  facts  falls  clearly  within  the  principle  exemplified  by  Abbott,  C.  J., 
in  Tin  King  v.  Wheeler,  2  B.  &  Aid.  349;  and  it  falls  also  within  the  doctrine  laid 
down  by  Lord  Eldon  in  /////  v.  Thompson,  3  Meriv.  629(a).     There  are  numerous 

(a)   And  see  2  J.  B.  Moore,  924,  8  Taunt.  375,  Holt,  N.  P.  C.  636. 
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instances  i>t  patents  which  have  been  granted  where  the  invention  consisted  in  no 
more  than  in  the  use  of  things  already  known,  the  acting  with  them  in  a  manner 
already  known,  the  producing  effects  already  known,  but  producing  those  effects  so 
as  to  be  more  economically  or  beneficially  enjoyed  by  the  public."     [Willes,  J.     The 
only  ground  upon  which  thai  case  ran  be  upheld  is  thai  the  product  was  a  materially 
better  article.]     And   cheaper.     [Willes,  J.      Cheaper  by  reason   of  the  invention.] 
i 'mi,,   v.  /'/<"    was  cited   without   disapprobation   in    Dobbs  v.  Pemi,  3   Exch.  427.      In 
Russell  v.  Cowley,  1  C.  M.  &  R.  864,  1  Webster,  P.  C.  -165,  it  was  held  that  a  different 
mode  of  attaining  the  same  object, — as,  welding  by  means  of  fixed  dies  instead  of 
rollers,  or  welding  by  the  omission  of  a  manndril  previously  in  use, — is  a  good  subject- 
matter  of  a  patent.     The  dispensing  with  two   rows  of  rivets  here  is  as  much  an 
improved  manufacture  as  the  dispensing  with  the  maundril  in  that  case;    and  the 
result  is  equally  the  production  of  a  better  and  a  cheaper  article.     Derosru  v.  Fairie, 
2  C.  M.  &  R.  476,  1  Webster,  P.  C.  158,  is  also  an  authority  to  shew  [447]  that  there 
may  be  a  valid  patent  for  the  application  of  a  known  material  to  produce  a  new  and 
useful  result.      Who  is  to  determine  the  amount  of  invention  which  will  sustain  a 
patent?     [Erie,  C.  J.     The  product  here  is  precisely  the  same:  there  is  some  saving 
of  expense  in  the  use  of  double  angle-iron  ;  that  is  all.     If  it  could  be  shewn  that  no 
such  good  gasholder  as  Horton's  ha  1  ever  been  made  before,  possibly  I  should  have 
felt  disposnl  to  sustain  his  patent.]     It  is  better,  by  reason  of  the  saving  of  a  double 
row  of  rivets.     In  Sterner  v.  Heala,  6  Exch.  GOT,  it  appeared  that  prior  to  the  date  of 
the  plaintiffs  patent,  granted  to  him  in    1843,  madder  dye  had  been  obtained  from 
fresh  madder  by  the  application  of  hot  water,  but  there  still  remained  in  the  dye-vats 
a  residuum  called  "spent  madder,"  which  was  well  known  to  contain  some  colouring 
matter-,  1  mt  which  had  never  been  extracted  from  it,  and  the  "spent  madder"  was 
consequently  thrown  away  as  useless.     Some  time  previous  to  the  plaintiff's  patent, 
a  process  was  discovered,  which,  by  the  application  of  hot  water  and  aeid  to  fresh 
madder,  produced  a  dye  called  garancine,  which  possessed  different  properties  to  the 
old  madder  dye.     This  process  exhausted  the  whole  of  the  colouring  matter  from  tho 
fresh  madder.     The  plaintiff  by  his  patent  claimed  the  application  of  this  process  to 
"  spent  madder,"  whereby  he  obtained  garancine,  and  the  "spent  madder"  thereby 
became  of  much  value.     It  was  held,  on  error  from  the  court  of  Exchequer,  that,  as 
"spent  madder"  might  be  in  its  nature  and  properties  the  same  as  or  different  from 
"fresh   madder,"  it  did  not  follow  as  matter  of  law   that  the  plaintiff's  patent  was 
void  ;  but  that  it  was  a  question  of  fact  for  the  jury  whether  the  plaintiffs  invention 
was  a  new  manufacture  of  garancine.     In    Bouth  v.    Kennard,    1    Hurlst.   &    X.  527, 
Erie,  •'.,  refers,  in  the  course  of  the  [448]  argument,  to  Steiner  v.   Hmhl  .■  and  Cock- 
bum,  0.  J.,  in  delivering  the  judgment   of  the  court,  says, — "The  patent  claims  the 
making  gas  directly  from  seeds  and   Other  oleaginous  substances,  instead  of  making  it 
from  oils.      By  this  means,  the  patentee  gets  rid  of  one  of  two  processes.      Previously 
to  the  date  of  the  patent,  gas  had  been  obtained  by  a  particular  apparatus  from  oils 
which  were  firsl  separated  from  the  substances  containing  them  by  pressure.     The 
patentee   has  discovered    that    the   first    process   may    be    dispensed    with.       That    is   a 
useful  invention,  and   the  patent    is  sustainable   if  the   invention  is  new.     That,  like 
1,'iissi'll  v.  ('iwli'ii,  was  a  mere  omission  of  one  of  two  processes  in  order  to  produce  the 
-ime  result  in  a  manner  more  beneficial  to  the  public,  because  cheaper."     I  Willes,  J. 
Making  a  known  thine  by  means  of  known  materials  cannot   be  the  subject   of  a 
patent,  although  the  thine  jN  producedal  alesscost.]     In  Betls  v.  Menzies,  30  Law  •'., 
i,i.  B.  81,  the  plaintiff  obtained  a  patent  for  a  new  manufacture  of  a  material  to  be 
employed  in  making  capsules,  and  for  other  purposes,  consisting  of  combining  lead 
with  tin,  by  covering  the  lead  with  tin  on  one  or  both  surfaces,  and  reducing  the 
combined  metal  into  thin  sheets  suitable  to  the  purpose  to  which  it  was  to  be  applied. 
The  mode  df  working  described  in  the  specification  was,  by  oasting  the  lead  and  the 
tin  into  ingots,  rolling  each  of  the  metals  separately,  the  lead  to  about  one  quarter  of 

an  inch,  the  tin  to  about   one  twentieth  the  thickness  of  the  lead,  whatever  that   thick 

i less  mighl  be,  1 1 ii 'i i  rolline  both  the  lead  and  tin  togi  ther  with  considerable  pressure, 
so  as  to  make  tin-  metals  adhere  to  each  other,  passim;  the  strip  of  conjoined  metal 
several  times  through  the  rollers,  to  make  the  adhesion  more  complete,  ami  iii  reduce 
it    in   the    required   thickness  for   the   manufacture  ol  capsules,     The   specification 

[449]  went  on   to  say  that    the   new    com] nd    material    mighl    be  applied    for  other 

purposes  slated  :    il   did  not   shew    in  w  hat   propoi  t  ion     I  he  lead  and  I  in  w  ci  c  to  be  e.  nu 

C.  P.  xx.— 39 
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bined  for  those  purposes,  nor  did  it  state  that  the  proportion  of  about  one  to  twenty 
was  essential.  The  specification  stated  that  the  plaintiff  claimed  as  the  invention, 
first,  the  manufacture  of  the  new  material,  lead  combined  with  tin  on  one  or  both  its 
surfaces  by  rolling  or  other  mechanical  pressure  as  therein  described,  secondly,  the 
manufacture  of  capsules  of  the  new  material  of  lead  and  tin  combined  by  mechanical 
pressure  as  therein  described.  In  1804,  one  Dobbs  obtained  a  patent  for  an  invention 
of  plating,  coating,  or  uniting  lead  with  tin,  and  also  their  various  alloys  or  mixtures, 
which  he  denominated  "Albion  metal,"  and  applied  to  the  manufacture  of  cisterns,  &c. 
His  mode  of  coating  the  lead  or  alloyed  lead  with  tin  was,  by  taking  a  plate  or  ingot 
of  lead  or  alloyed  lead,  and  a  plate  of  tin  or  alloyed  tin,  of  equal  or  unequal  thick- 
nesses, and,  their  surfaces  being  clean,  passing  them  between  the  rolls  of  a  flatting  or 
rolling-mill  so  as  to  make  the  metals  cohere.  He  passed  them  several  times  through 
the  mill,  if  necessary,  until  a  sufheent  degree  of  cohesion  was  obtained.  It  was  found 
by  the  jury  that  the  new  metal  of  lead  coated  with  tin  had  been  produced  by  pressure 
previously  to  the  plaintiffs  patent,  but  that  it  had  never  been  made  for  public  use  or 
sold  by  a  manufacturer  in  the  way  of  his  trade.  It  was  held  by  Pollock,  C.  B., 
Martin,  B.,  Bramwell,  B.,  and  Channell,  B.,  that  the  plaintiff's  patent  was  void  for 
want  of  novelty,  on  the  ground  that  Dobbs's  prior  patent  disclosed  the  same  inven- 
tion ;  and  by  Williams,  J.,  and  AVilles,  J.,  that  the  plaintiffs  patent  was  good,  and  not 
invalidated  by  Dobbs's, — since  Dobbs's  patent  was  practically  incapable  of  being 
carried  into  effect.  But  nobody  ever  suggested  that  it  was  not  a  new  [450]  manufacture. 
The  assumptions  upon  which  the  judgment  in  Harwood  v.  Th>  Great  Northern  Railway 
Company,  29  Law  J.,  Q.  B.  193,  proceeded,  make  that  case  inapplicable  here.  It  pro- 
ceeded on  the  ground  of  want  of  novelty  in  the  invention  :  the  fishes  had  before  been 
applied  to  wood,  though  not  to  iron.  [Willes,  J.,  referred  to  Tlv  Patent  Bottle  Envelope 
i  'ompany  v.  Seymer,  5  C.  B.  (N.  S.),  p.  164,  where  it  was  held  that  the  application  of  a 
well-known  tool  to  work  previously  untried  materials,  or  to  produce  new  forms,  is  not 
the  subject-matter  of  a  patent.] 

EELE,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  whole 
claim  of  the  plaintiff'  consists  in  the  application  of  a  known  article  to  a  purpose 
analogous  to  those  to  which  it  had  before  been  applied  ;  and  that,  in  my  opinion,  is 
not  the  proper  subject  of  a  patent.  The  claim  is  for  a  "mode  of  constructing  the 
hydraulic  cups  or  joints  of  gasholders,  or  any  other  modification  thereof,  in  which  the 
top  or  bottom  of  the  hydraulic  joint  or  valve  is  formed  of  plates  of  iron  made  or  bent 
into  a  cup  shape,  so  as  to  admit  of  the  valve  being  made  complete  and  attached  to  the 
gasholder  without  the  necessity  of  employing  angle-iron  and  double  sets  of  rivets,  as  is 
usually  the  case."  It  is  in  fact  a  claim  for  the  application  of  double  angle-iron  to  the 
formation  of  hydraulic  joints  to  telescopic  gasholders.  Now,  telescopic  gasholders  were 
well  known,  hydraulic  joints  were  well  known,  and  double  angle-iron  was  also  well 
known,  and  had  been  before  applied  to  a  great  number  of  cognate  purposes.  In  none 
of  these  was  there  any  improvement.  But  it  appears  that  those  who  had  heretofore 
constructed  telescopic  gasholders  formed  the  hydraulic  joints  by  riveting  two  pieces 
of  angle-iron  to  a  plate  which  formed  the  top  or  bottom  of  the  [451]  cup.  It  was 
perfectly  apparent  and  palpable  that  double  angle-iron  would  answer  the  same  purpose, 
and  save  two  rows  of  rivets,  and  consequently  much  additional  labour.  The  whole 
claim  of  the  patentee,  therefore,  amounts  to  this, — he  informs  the  manufacturers  of 
gas-holders  that  by  the  use  of  an  article  well  known  in  the  iron  trade  much  labour  and 
expense  may  be  spared.  That  clearly  is  not  the  subject  of  a  patent.  It  is  nothing 
more  than  the  application  of  a  known  instrument  to  purposes  analogous  to  those  to 
which  it  had  before  been  applied.  It  is  unnecessary  to  observe  upon  any  of  the  cases 
referred  to.  This  is  not  a  claim  for  a  new  article,  or  for  an  improved  article,  but 
only  for  a  cheaper  way  of  using  known  materials. 

Willes,  J.  I  am  of  the  same  opinion.  No  doubt,  a  new  combination  of  old 
machinery  or  instruments  whereby  a  new  and  useful  result  is  attained,  may  lie  the 
subject  of  a  patent.  But  there  must  be  some  invention.  There  is  none  here.  By 
making  a  thing  in  one  piece  instead  of,  as  before,  uniting  several  pieces  together,  the 
patentee  no  doubt  effects  a  considerable  saving  of  labour  and  expense.  The  merit  is 
due  to  the  person  who  first  produced  the  article  called  double  angle-iron.  That  is  old 
and  well  known,  and  had  long  been  applied  to  purposes  not  dissimilar  to  that  to  which 
the  present  plaintiff  applies  it.  The  mere  fact  of  its  application  to  gasholders  rendering 
their  construction  better  or  cheaper,  does  not  constitute  a  subject-matter  for  a  patent. 


12  C.  B.  (N.  s.)  «2.  STRUGNBLL  V.  FRIEDMCHSEN  1  2  I  9 

Byles,  J.  I  am  of  the  same  opinion.  The  alleged  invention  is  nothing  mure  than 
the  application  of  a  known  article  to  a  purpose  analogous  to  those  to  which  it  had  long 
been  applied.     It  is  extremely  difficult  to  distinguish  this  case  and  Hunvoodv.  Th 

Great  [452]  Northern  Railway  Company  from  some  of  those  which  have  been  refe I  to 

by  Mr.  Webster.  Suppose  a  common  bucket,  or  the  vessels]  used  in  a  brewery  plant, 
had  formerly  been  made  of  three  pieces  of  metal, — two  for  the  sides,  and  one  for  the 
bottom, — and  some  one  discovered  that  an  iron  bucket  or  vat  could  be  made  cheaper 
of  one  piece  ;  could  a  patent  be  taken  out  for  that  idea  .' 

SEATING,  J.  I  am  of  the  same  opinion.  This  is  nothing  more  than  the  applica- 
•tion  of  an  old  and  well-known  thing  to  produce  a  result  already  well  known,  it  may  be 
in  a  better  and  cheaper  manner.  But  there  is  no  invention.  Harwoodv.  The  Great 
Northern  Railway  Company  is  a  much  stronger  case  than  this,  and  certainly  is  an 
authority  to  shew  that  this  patent  cannot  be  sustained. 

Rule  discharged. 

Strugnell  v.  Friedrichsen  and  Another.     May  27th,  1862. 

[S.  C.  9  Jur.  N.  S.  77.] 

A  ship  was  chartered  on  the  1  2th  of  September,  1 S61,  for  the  conveyance  of  a  cargo  of 
wheat  from  Harwich  to  St.  Malo  ;  ten  days  to  be  allowed  for  loading.  The  usual 
course  was  to  load  a  portion  of  the  cargo  at  a  quay  in  the  river  Orwell,  and  to 
proceed  lower  down  the  river  to  take  in  the  residue.  The  vessel  having  arrived  on 
the  14th  of  September,  and  taken  in  900  quarters  (which  was  about  three  fourths  of 
the  whole  cargo),  was  proceeding  down  the  river  in  charge  of  a  pilot,  when  she  got 
aground.  The  master,  finding  it  necessary  to  take  out  the  cargo  in  order  to  examine 
and  repair  the  ship,  gave  notice  to  the  charterers'  agent,  who  accordingly,  at  the 
request  of  the  master,  and  at  the  expense  of  the  charterers,  unloaded  the  900 
quarters,  and  dispatched  the  whole  quantity  to  its  destination  by  other  vessels. 
On  the  4th  of  October,  the  master  gave  notice  that  he  was  ready  to  receive  the 
cargo  and  demanded  it.  The  agent  had  none  to  ship: — Held,  that  the  owner  could 
not,  under  the  circumstances,  maintain  an  action  against  the  charterers  for  not 
supplying  a  cargo. 

This  was  an  action  by  a  ship-owner  against  the  charterers  for  refusing  to  load  a 
cargo  pursuant  to  the  terms  of  the  charterparty. 

The  charterparty,  which  bore  date  the  ll'th  of  September,  1861,  stipulated  that 
the  ship  "  Arbutas"  should  forthwith  proceed  to  Harwich,  and  there  load  a  [453]  cargo 
of  wheat,  and  proceed  therewith  to  St.  Malo.     Ten  days  were  allowed  for  loading. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  Hilary 
Term,  when  it  appeared  that  the  "Arbutas"  arrived  at  a  place  called  Mistlcy,  in 
the  river  Orwell,  on  the  14th  of  September,  and  there  took  on  board  900  quarters 
of  wheat,  and  on  the  18th  left  the  quay  there  under  the  charge  of  a  pilot,  and  pro- 
ceeded down  the  river  (as  was  the  usual  course)  to  take  in  the  rest  of  her  cargo,  300 
quarters  ;  that,  on  her  passage  down  the  river,  she  got  aground  and  received  so  much 

damage  that  the  captain  thought  it  necessary  that  the  '.Mill  i|uarters  should  lie  talon 
out,  and  the  vessel  examined  and  repaired;  that  he  accordingly  called  upon  the 
defendants'  agent  to  unload  the  wheat,  which  was  done  on  the  28th  of  September,  at 

the  expense  of  the  defendants,  and,  time  being  important,  the  wheat  was  forwarded 
to  St.  Malo  by  other  vessels;  and  that,  the  ship  having  been  repaired,  the  ma  ber, 
on  the  4th  of  October,  gave  notice  thereof  to  the  defendants'  agent,  ami  required  him 

to   re-ship  t  he  u  licit ,  which  lie  was  unable  to  do. 

The  learned  judge,   without   intimating  any  opinion,  directed  a   verdicl   to   be 
entered  for  the  plaintiff  for  1501.,  the  damages  agreed  on,  reserving  leave  to  the  defen 
dants  to  move  to  enter  a  verdicl  for  them  it  the  court  (who  were  to  be  at  liberty  to 
draw  inferences  a-  a  jury)  should  be  of  opinion  that    under  the  circumstances  the 
plaintiff  was  not  entitled  to  recover. 

Matiisty,  i).  ('.,  in  ESaster  Term  last, obtained  a  rule  nisi  accordingly,  lie  referred 
to  The  General  Steam  Navigation  Company  \.  Slipper,  II  t'.  11.  (X.  S.)  193.  There,  by 
the  terms  ot  a  charterparty,  the  plaintiffs  ship  (■<  iteam  vessel)  was  t,,  proceed  to  II., 
to  Le  there  ready  to  load  i>v  a  given  day,  "'    •>  »'"'  tlureto  as  she  [464]  miglU  safely  get, 
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;md  there  load  from  the  factors  of  the  merchant  such  quantity  of  oxen,  sheep,  and 
[or]  other  lawful  produce  which  the  merchant  might  find  it  convenient  to  ship,  not 
exceeding  what  she  could  reasonably  stow  and  carry  over  and  above  her  tackle,  &c, 
and,  being  so  loaded,  was  to  proceed  therewith  to  London,  and  deliver  the  same  on 
being  paid  freight  a  lump  sum  of  4501.  Two  working  days  were  allowed  for  loading 
and  discharging,  and  three  days  on  demurrage.  Arrived  at  H.,  the  vessel  went  along- 
side the  jetty,  and  received  on  board  a  number  of  barrels  of  hams  and  300  head  of 
live-stock,  for  which  the  captain  signed  bills  of  lading.  Being  thus  laden,  the  vessel  was 
found  to  draw  too  much  water  to  get  over  the  bar,  and  the  captain  was  consequently 
obliged  to  take  out  all  the  stock.  He  then  proposed  to  the  charterer's  agent  to  stow 
on  board  so  many  of  the  cattle  as  would  enable  him  to  pass  over  the  bar,  and  to  remain 
outside  and  there  take  in  the  remainder  at  the  charterers'  expense  and  risk.  The 
agent  declined  to  accede  to  this,  and  refused  to  put  any  of  the  cattle  again  on  board, 
unless  the  captain  would  take  all.  Being  unable  to  come  to  terms,  the  captain  pro- 
ceeded on  his  voyage  with  only  the  hams  on  board.  And  it  was  held,  that,  under 
these  circumstances,  the  owners  were  not  entitled  cither  to  the  stipulated  freight  or  to 
damages  for  the  refusal  to  ship  the  cargo;  for  that,  although  the  captain  was  not 
obliged  to  go  within  the  liar  at  all,  yet,  having  chosen  to  do  so,  and  having  received 
the  cargo  on  board,  and  signed  bills  of  lading,  he  was  bound  to  find  his  way  to  his 
destination. 

YVatkin  Williams  now  shewed  cause.  If  the  defendants  meant  to  rely  upon  any 
supposed  exoneration  from  the  performance  of  their  contract,  they  should  have  pleaded 
and  proved  a  dispensation.  [Byles,  J.  [455]  The  plaintiff  never  was  ready  and  willing 
to  take  on  board  the  whole  cargo.]  On  the  4th  of  October  the  master  was  in  a  condition 
to  receive  a  full  cargo,  and  demanded  it.  The  defendants  would  have  had  no  ground 
of  complaint  if  the  vessel  had  not  arrived  at  Mistley  at  all  until  that  day.  [Byles,  J. 
She  could  not  get  back  to  the  quay  to  take  the  cargo;  and  the  master  tendered  no 
expenses.  \Yilles,  J.  Instead  of  unloading  the  900  quarters  at  his  own  expense,  the 
master  allowed  the  charterers  to  do  so  at  their  expense.  Was  not  that  a  discharge  of 
the  contract  i]  If  the  defendants  intended  to  rely  on  a  supposed  abandonment  of  the 
voyage,  they  should  have  gone  to  the  jury. 

Manisty,  Q.  C,  was  not  called  upon. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The  action 
is  brought  against  the  charterers  for  not  supplying  a  cargo  pursuant  to  the  charter- 
party.  The  vessel,  having  taken  three  fourths  of  the  wheat  on  board,  while  proceeding 
to  another  part  of  the  river  for  the  purpose  of  receiving  on  board  the  remainder,  took 
the  ground  and  sustained  damage.  The  master  thereupon  required  the  charterers' 
agent  to  take  out  what  was  shipped.  He  did  so,  and  loaded  it  on  board  other  vessels. 
Under  these  circumstances,  it  seems  to  me  to  lie  perfectly  clear  that  the  action  cannot 
be  maintained. 

The  rest  of  the  court  concurring, 

Rule  absolute. 

[456]    Cooper  ami  Another  v.  Hubbcck.    June  6th,  1862. 

[S.  C.  31  L.  J.  C.  P.  323  ;  6  L.  T.  826;  9  Jur.  X.  S.  575.  See  Colls  v.  Rome  and 
Colonial  Stores,  [1904]  A.  C.  190  ;  Eyman  v.  Van  d(  n  Bergh,  [1907]  2  Ch.  525  ;  [1908] 
1  Ch.  171.] 

To  a  declaration  for  obstructing  antient  lights,  the  defendant  pleaded  the  custom  of 
London  to  build  on  antient  foundations  to  any  height ;  that  the  defendant  was 
possessed  of  an  antient  messuage  adjoining  the  plaintiff's  premises,  and  towards 
which  the  windows  in  the  declaration  mentioned  looked  ;  ami  that,  pursuant  to  the 
custom,  he  built  thereon,  and  thereby  unavoidably  a  little  obscured  the  plaintiffs' 
windows. — To  this  plea  the  plaintiffs  replied  that  the  access  of  light  and  air  to  the 
windows  in  question  had  been  enjoyed  as  of  right  and  without  interruption  by  the 
respective  occupiers  of  the  plaintiffs'  messuage  for  and  during  the  full  period  of 
twenty  years  before  the  said  obstruction,  and  for  and  during  the  full  period  of  twenty 
years  next  before  the  commencement  of  a  suit  (or  action  ),  wherein  the  plaintiffs'  claim 
in  this  action,  and  to  the  said  access  and  use  of  light  and  air,  was  and  is  brought  into 
question  : — Held. — "Williams,  J.,  dissenting, — that  the  twenty  years'  enjoyment  of 
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the  access  and  use  of  light  to  a  dwelling-house,  &c.,  under  the  3rd  and  1th  sections 
of  the  Prescription  Act,  2  &  3  W.  !,  c.  71,  is  to  he  taken  t"  be  the  period  next  before 
some  action  or  suit  wherein  the  claim  shall  have  been  brought  in  question,  and,  conse- 
quently, that  tlie  replication  was  good. — The  custom  to  rebuild  to  any  height  upon 
antient  foundations  in  the  city  of  Loudon,  is  destroyed  by  the  Prescription  A.ct,  s.  '■>. 

This  was  an  action  againsl   the  defendant   fur  obstructing  the  plaintiffs'  antient 
windows. 

The  declaration  stated  that,   during  all  the  times   thereinafter   mentioned,  the 

plaintiff  were  the  occupiers  of  a  certain  messuage  and  warehouse,  with  the  appur 
tenances,  and  during  the  times  aforesaid  there  were  divers  windows  in  the  said 
i age  and  warehouse  through  which  the  light  and  air  during  the  times  aforesaid 
ought  of  right  to  have  entered,  and  still  of  right  ought  to  enter  into  the  said  messuage 
and  warehouse,  for  the  more  beneficial  and  convenient  use  and  occupation  and  enjoy 
ment  thereof ;  yet  that  the  defendant,  wrongfully,  on  divers  days  and  times  obstructed 
and  hindered  and  prevented  the  light  and  air  from  entering  through  the  said  windows 
into  the  said  messuage  and  warehouse  as  they  of  right  ought  to  have  done,  to  wit, 
by  building  and  erecting  and  keeping  and  continuing  a  certain  building  and  erection  near 
to  the  said  windows;  by  reason  of  which  premises  the  said  messuage  and  warehouse 
were  and  are  rendered  dark,  close,  and  inconvenient,  and  less  fil  for  use  and  occupal  ion, 
and  otherwise  deteriorated ;  and  the  plaint  ill's  had  been  otherwise  damnified :  Claim,  5001. 
Sixth  plea, — that  the  said  messuage  and  warehouse,  and  also  the  said  building 
and  erection  of  the  defendant  in  the  declaration  mentioned,  were  and  are  in  the 
[457]  city  of  London,  and  that,  in  the  city  of  London,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  there  hath  been  and  still  is  an  antient  and  laudable 
custom  there  used  and  approved  of,  that,  if  any  person  or  persons  or  body  corporate 
has  or  have  a  messuage  or  house  in  tin;  said  city  near  or  contiguous  and  adjoining  to 
another  antient  messuage  or  house,  or  to  the  antient  foundations  of  another  antient 
nil-  uage  or  house  in  tin'  said  city,  of  another  person  or  persons  or  body  corporate, 
his  or  their  neighbour  there,  and  the  windows  or  lights  of  such  messuage  or  house  as 
first  aforesaid  are  looking,  fronting,  or  situate  towards,  upon,  or  over,  or  against,  the 
said  other  antient  messuage  or  house  or  antient  foundations  of  another  antient  messuage 
or  house  of  such  other  person  or  persons  or  body  corporate,  his  or  their  neighbours 
there,  so  being  near,  adjacent,  contiguous,  or  adjoining,  although  such  messuage  or 
house  as  first  aforesaid  and  the  lights  and  windows  thereof  be  or  were  antient,  yet 
such  other  person  or  persons  or  body  corporate,  his  or  their  neighbour  or  neighbours, 
being  the  owner  or  owners  of  such  other  antient  messuage  or  house  or  antient  founda 
tions  so  being  near,  adjacent,  or  adjoining,  by  and  according  to  the  custom  ot  the  said 
city  in  the  same  city  for  all  the  time  aforesaid  used  and  approved,  well  and  lawfully 
may,  might,  and  has  used,  at  ln's  or  their  will  and  pleasure,  his  or  their  said  other 
messuage  or  house,  so  being  near,  adjacent,  or  adjoining,  by  building  to  exalt  or  erect, 
or  of  new,  upon  t  lie  said  antient  foi nidations  of  such  other  messuage  or  house,  so  being 
Dear,  adjacent,  or  adjoining,  to  build  or  creel  a  nev  mes  mage  or  house  to  such  height 
as  the  said  owner  or  owners  shall  please,  against  and  opposite  to  the  said  lights  or 
windows  near  or  contiguous  to  such  other  messuage  or  house,  ami  by  means  thereof 
to  obscure  and  darken  such  windows  or  lights,  unless  there  be  or  hath  been  [458] 
some  writing,  instrument,  or  record  of  an  agreement  or  restriction  to  the  contrary 
thereof,  in  that  behalf:  That,  before  and  at  the  time  of  the  grievances  in  the  declare 

tiou  alleged,  the  defendant   was  Beised  and  possessi'd  of   an  antient   messuage   or    1 36 

and  the  foundations  of  a  certain  antient  messuage  and  house  in  the  city  o)   L Ion, 

near,  adjacent,  ami  contiguous  and  adjoining  to  the  said  messuage  and  Wareh0U86  and 

appurtenances  'if  the  plaint  Hi's,  and  towards  which  the  said  windows  in  the  declaration 
mentioned  looked  and  fronted  ;  and,  being  o  seised,  and  i  here  being  and  having  been 
no  writing,  instrument,  or  record  of  an  agreement  or  restriction  to  the  cont  rary  thereoi 
in  1 1 iat  behalf,  the  defendant,  before  and  a i  i lie  time  of  t he  alleged  grievance  .  accord 
ing  to  the  said  custom,  exalted  and  erected  his  said  antient  messuage  or  house,  and 

of  new  upon  the  said  antient   foundations  built  and  erected  anew  messuage  anil  house, 
against  and  opposite  to  the  said  windows  of  the  plaintiffs,  and  thorebj  .i  little    oid  to 
a  necessarj  and  unavoidable  extent  obscured  and  darkened  such  windows,  and  com 
milted  the  grievances  complained  of,  which  are  the     one  as  in  the  said  declaration 

mentioned. 
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The  plaintiff's  joined  issue  on  all  the  pleas,  except  as  to  the  custom  alleged  in  the 
sixth  plea. 

And,  for  a  further  replication  to  the  sixth  plea,  they  said  that  the  access  and  use 
of  light  and  air  to  and  from  the  said  messuage  ami  warehouse  into  and  through  the 
said  windows,  which  access  and  use  of  light  and  air  was  so  obstructed,  hindered, 
prevented,  and  injured  by  the  defendant's  acts  as  aforesaid,  had  been  and  was  actually 
enjoyed  with  the  said  messuage,  buildings,  and  warehouse,  as  of  right  and  without 
interruption,  by  the  respective  occupiers  of  the  messuage  and  warehouse,  for  and 
during  the  full  period  of  twenty  years  before  the  said  obstruction,  hindering,  preven- 
tion, and  injury,  and  for  and  during  the  full  [459]  period  of  twenty  years  next  before 
the  commencement  of  n  suit  in  Her  Majesty's  high  court  of  Chancery  commenced  by 
the  now  plaintiffs  against  the  now  defendant,  and  wherein  the  now  plaintiffs  were 
plaintiffs,  and  the  now  defendant  was  defendant,  and  which  is  still  pending,  and  in 
which  suit  the  plaintiffs'  claim  herein,  and  to  the  said  access  and  use  of  light  and  air, 
was  and  is  brought  into  question  ;  and  that  the  said  access  and  use  of  light  and  air 
was  not  during  the  said  twenty  years,  or  any  part  thereof,  enjoyed  as  aforesaid  by  or 
by  reason  of  any  consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing  ;  and  that  they,  the  plaintiffs,  at  the  said  times  when,  &c.,  were  the 
occupiers  of  the  said  messuage  and  warehouse,  with  the  appurtenances 

And,  for  a  further  replication  to  the  sixth  plea,  the  plaintiffs  said  that  the  access 
and  use  of  light  and  air  to  and  from  the  said  messuage,  buildings,  and  warehouse,  into 
and  through  the  said  windows,  which  access  and  use  of  light  and  air  was  so  obstructed, 
hindered,  prevented,  and  injured  by  the  defendant's  acts  as  aforesaid,  had  been  and 
was  actually  enjoyed  with  the  said  messuage,  buildings,  and  warehouse,  as  of  right 
and  without  interruption,  by  one  John  Williams,  an  occupier  of,  and  other  the  respec- 
tive occupiers  of  the  said  messuage,  buildings,  and  warehouse,  for  and  during  the  full 
period  of  twenty  years  before  the  said  obstruction,  hindering,  prevention,  and  injury, 
and  fin-  and  during  the  full  period  of  twenty  years  next  before  the  commencement  of 
"a  action  in  Her  Majesty's  court  of  Common  Pleas  at  Westminster,  commenced  on  the 
30th  of  October,  1856,  by  and  at  the  suit  of  the  said  John  Williams  against  the  now 
defendant,  and  wherein  the  said  John  Williams  was  plaintiff  and  the  now  defendant 
was  defendant,  and  which  action  is  still  pending,  and  in  which  action  the  said  claim  to 
have  [460]  the  said  entry,  access,  and  use  of  light  and  air  through  the  said  windows 
into  the  said  messuage  and  warehouse,  for  the  more  beneficial  use  and  occupation  and 
enjoyment  thereof,  was  and  is  brought  into  question  ;  and  that  the  said  entry, 
access,  and  use  of  light  and  air  was  not  during  the  said  twenty  years,  or  any  part 
thereof,  enjoyed  as  aforesaid  by  or  by  reason  of  any  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing. 

To  these  two  replications  the  defendant  demurred, — the  ground  of  demurrer 
stated  in  the  margin  being,  "that  the  enjoyment  of  the  easement  for  twenty  years 
before  the  Chancery  suit,  or  the  action  at  law,  mentioned  in  the  replications  respec- 
tively, confers  no  right,  and  has  not  the  same  effect  as  an  enjoyment  for  twenty  years 
before  this  action."     Joinder. 

J.  Brown  (with  whom  was  Lush,  Q.  C),  in  support  of  the  demurrer  (a).  The 
question  in  this  case  turns  upon  the  construction  to  be  put  upon  the  3rd  and  4th 
sections  of  the  Prescription  Act,  2  &  3  W.  4,  c.  71.  The  3rd  section  enacts  that 
"  when  the  access  and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or 
other  building  shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  not\vith-[461]-standing,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing."  And  the  4th  section  enacts 
that  "each  of  the  respective  periods  of  years  hereinbefore  (ss.  123),  mentioned,  shall 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 
"  That  an  enjoyment  of  the  easement  for  twenty  years  before  any  other  action  or 
suit  than  the  present  action,  is  immaterial,  and  confers  no  right  to  maintain  this  action  ; 
that  it  ought  to  be  an  enjoyment  for  twenty  years  before  this  action  ;  and  that,  if  other- 
wise, an  enjoyment  had  thirty  or  forty  years  since  might  support  the  claim,  though 
long  since  abandoned  or  discontinued,  and  that  both  the  replications  demurred  to  are 
therefore  bad." 
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be  deemed  and  taken  to  lie  the  period  next  before  some  suit  or  <• 
mattei  to  which  vuch  p  )iod  may  relate  shall  Imn-  /«_. «  m  .-imll  l,  /nought  into  Question,  and 
that  no  act  or  other  matter  shall  lie  deemed  to  he  an  interruption,  within  the  meaning 
of  this  statute,  unless  the  same  shall  have  been  or  shall  he  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  .-hall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made."  The  question  is, 
whether  the  enjoyment  which  is  to  confer  the  right  must  be  an  enjoyment  for  twenty 
years  next  before  the  suit  or  action  in  which  the  claim  is  set  up,  or  whether  it  is 
enough  that  the  enjoyment  has  been  had  for  twenty  years  next  before  sorru  other  a 
or  suit.  It  must  be  assumed,  since  the1  cases  of  Tlie  Sailers'  Company  v.  Jay,  3  Q  B. 
10'J,  '1  Gale  &  1).  -±14,  and  Truscolt  v.  The  Master  and  Wardens  of  Ik  Merchant  Taylors' 
Company,  II  Exch.  855,  that  the  custom  of  the  city  of  London  referred  to  in  the  plea 
no  longer  exists.  Very  early  after  the  passing  of  the  statute,  viz.  in  Wright  \  u  i 
1  M.  &  \\ .  77,  Tyrwh.  &  G.  375,  it  was  contended  that  the  right  should  he  shewn  to 
have  been  claimed  and  enjoyed  for  the  periods  mentioned  before  the  acts  complained 
of  in  the  declaration  ;  but  the  court  of  Exchequer  there  held  thai  it  was  sufficient  to 
allege  that  the  user  had  existed  for  the  prescribed  period  befort  tlu  comrru  ncement  of  Ou 
suit.  [Erie,  C.  J.  That  will  not  be  disputed  :  but,  can  you  see  any  good  reason  why 
there  should  be  two  actions?]  in  Richards  v.  Fry,  7  Ad.  &  E.  (ills,  :i  X.  ,v-  P.  67, 
to  trespass  for  [462]  chasing  and  detaining  cattle,  the  defendant  pleaded  that  he  was 
possessed  of  a  mes.-uage,  &C,  and  that  he  and  all  occupiers  thereof  for  the  lime  being, 
for  thirty  years  next  before  Hi-'  time  Wc »,  ,tv,,  had  of  right  had,  and  been  used,  \c,  to 
have,  common  of  pasture  in  the  locus  in  quo,  that  the  cattle  were  depasturing,  &c, 
to  the  distui  bance  of  such  right  of  common,  and  that  the  defendant  distrained,  &c. 
On  special  demurrer,  for  that  the  right  was  not  claimed  to  have  been  used,  &c,  for 
thirty  years  lie/ore  the  commit  nc  m  ni  oj  the  suit, — it  was  held  that,  as  a  plea  under  the 
statute  in  question,  the  plea  was  bad  for  not  claiming  the  right  either  so,  or  as  used,  &C  , 
thirty  years  before  the  commencement  of  -,,  -nit.  Lord  I'euman,  in  delivering  the 
judgment  of  the  court,  after  referring  to  the  1st,  4  th,  and  5th  sections  of  the  statute,  says: 
"Taking  these  sections  together,  it  seems  quite  clear  that  the  averment  of  enjoyment 
for  thirty  years  next  before  the  times  when,  &C,  is  not  in  conformity  with  the  act. 
The  period  mentioned  in  the  act  is  plainly  thirty  years  next  before  some  suit  or  action 
in  which  the  claim  shall  be  brought  into  question.  Generally  speaking  thai  would 
be  next  before  the  commencement  of  the  --nit  in  which  the  pleading  takes  place:  at 
all  events,  it  is  not  ne.xt  before  the  times  when,  &c.  But  we  were  pressed  with 
absurdities  and  inconveniences  which,  it  is  supposed,  would  arise  from  such  construction 
of  the  act  ;  and,  on  the  other  hand,  difficulties  of  the  same  nature  were  pointed  out,  to 
which  we  should  give  occasion  by  holding  the  plea  to  be  good.  These  absurdities  and 
inconveniences  were  urged  to  the  court  of  Exchequer  in  the  case  of  Wright  v.  '/  illiam  , 
in  which  the  averment  was,  'next  before  the  commencement  of  this  suil  :'  but  that 
court  held  the  averment  to  be  correct  ;  and  the  decision  is  directly  in  point  :  tor,  we 
cannot  think,  as  [463]  "as  suggested  at  the  bar,  that  both  modes  ol  averment  are 
Correct,  and  either  may  In-  adopted  at  the  option  of  the  pleader.  The  periods  in  the 
two  averments  are  certainly  quite  different  ;  ami  the  evidence  requisite  to  support 
them  manifestly  not  the  same.  We  shall  not  attempt  to  obviate  the  difficulties  which 
have  been  suggested:  but,  adhering  to  the  express  words  of  the  statute,  and  to  the 
decision  in  Wright  v.  Williams,  with  which  we  fully  agree,  we  hold  that  the  only 
correcl  averment  is,  'next  before  the  commencement  of  tins'  (or,  possibly,  'some 
other')  'suit.'"  [Willes,  J.  The  words  "shall  have  been  or  shall  be  "  obviously  refer 
to  another  suit,  j  In  Flight  v.  Thomas,  8  Clark  &  1''.  231,  241,  Lord  Cottenham,  C, 
says:  "As  I  read  these  two  sections,"  the  ;Jrd  and  Ith,  -'  the  meaning  is  that  there 
musl  I"'  twenty  years  from  the  commencement  of  the  right  of  enjoyment  to  the  com- 
mencement of  the  suit:"  ami,  m  Bupporl  of  this  view,  he  i ei  i  to  ' ■■>■■  \  Price, 
3  X.  C.  52,  3  Seoti,  376,  Richards  v.  Fry,  7  Ad.  .V  li  698,  I  X.  .V  I'.  67,  Wright  \. 
Williams,  I  M.  a  W    77,  Tyrwh.  .V  G    375,  and   Lawson  v.  I  Ad.  A  E.  890. 

And  Lord  Brougham    i]       "  I  tot  get  over  the  words  of  the  act,  in  the  Ith  section, 

with  re-peet   to  the  completion  ol   the   twentj    years  being  next    before  tin   act 

brought,  the  action  in  which  the  right  is  pleaded.  The  argument  on  the  other  side 
must  go  the  length  of  saying  ili.it,  it  there  had  been  a  suit  between  the  grandfathers 
of  these  parties,  it  would  be  competent  to  the  plaintiffs  to  set  up  an  enjoyment  ol  the 
right  loi   l  v\  enty  years  before  that  suit.      This  kind  of  |>|e.i  is  given  by  H  iv  of  sub-lit  u 
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tion  for  the  old  plea  of  prescription,  which  always  alleged  an  enjoyment  for  twenty 
years  down  to  the  time  when,  etc.,  and  thence  continually  down  to  the  commencement 
of  this  action.  [Williams,  .7.  In  Ward  v.  Robins,  15  M.  &  W.  237,  my  [464]  Brother 
Willes,  to  the  surprise  of  many,  induced  the  court  of  Exchequer  to  hold  a  plea  to  an 
action  for  obstructing  the  plaintiff's  right  to  the  flow  of  water  to  his  mill,  to  be  good, 
which  alleged,  that  before  and  at  the  times  when,  &c,  the  defendant  was  the  occupier 
of  a  certain  close  adjoining  to  the  watercourse,  and  that  he  and  all  others  the  occupiers 
for  the  time  being  of  the  said  close,  for  twenty  years  next  before  the\commencemerd  of  this 
suit  enjoyed,  as  of  right  and  without  interruption,  the  right  of  from  time  to  time,  as 
occasion  required,  removing  a  part  of  the  weir,  and  placing  and  keeping  it  at  a  lower 
height  than  the  rest,  to  such  an  extent  and  for  such  a  time  as  was  necessary  for 
diverting  enough  of  the  water  to  irrigate  the  said  close ;  that,  at  the  times  when,  See., 
irrigation  was  necessary  for  the  close,  wherefore  the  defendant  removed  the  said  part 
of  the  weir,  and  placed  and  kept  it  at  such  lower  height,  to  such  an  extent  and  for 
such  a  time  as,  and  no  more  or  longer  than,  was  necessary  for  diverting  the  water  for 
the  irrigation  of  the  said  close,  &c,  thus  treating  the  statute  as  operating  by  way  of 
acquisition  of  a  new  right.]  Parke,  B.,  delivering  the  judgment  of  the  court,  there 
says :  "  We  come  to  the  conclusion  that  the  plea  is  not  bad  as  an  argumentative 
traverse,  which  is  the  ground  of  objection  stated  in  the  special  demurrer,  on  account 
of  the  peculiar  nature  of  the  right  given  by  Lord  Tenterden's  Act  from  twenty  years' 
enjoyment  by  the  occupier.  Such  enjoyment,  in  order  to  give  a  right  under  that 
statute,  must  be  up  to  the  time  of  the  commencement  of  the  suit  not  up  to  the  time  oflli  act 
complained  of;  and,  consequently,  an  enjoyment  for  twenty  years  or  more  before  that 
act  gives  only  what  may  be  termed  an  inchoate  title,  which  may  become  complete  or, 
not  by  an  enjoyment  subsequent,  according  as  that  enjoyment  is  or  is  not  continued 
to  the  commencement  of  [465]  the  suit."  Some  light  may  be  thrown  upon  the 
question  by  the  language  of  the  7th  section,  which  enacts  that  "the  time  during 
which  any  person  otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  before 
mentioned  shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert 
or  tenant  for  life,  or  during  which  any  action  or  suit  shall  have  been  pending,  and 
which  shall  have  been  diligently  prosecuted,  until  abated  by  the  death  of  any  party 
or  parties  thereto,  shall  be  excluded  from  the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  cases  where  the  right  or  claim  is  hereby  declared  to  be 
absolute  and  indefeasible." 

Bovill,  Q.  C.  (with  whom  was  Dowdeswell),  contra  (a).  [466]  The  intention  of  the 
act  was,  to  convert  prescription  into  actual  right.  All  that  the  4th  section  meant  to 
do,  was  to  define  the  period  on  the  expiration  of  which  the  right  shall  be  deemed  to 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"  1.  That  the  last  replication  but  one  to  the  sixth  plea  is  good,  inasmuch  as,  under 
the  statute  2  &  3  W.  4,  c.  71,  s.  3,  the  uninterrupted  enjoyment  of  the  access  and  use 
of  light  for  twenty  years  without  interruption,  as  in  that  replication  stated,  overrides 
and  extinguishes  the  supposed  local  usage  or  custom  of  London  to  build  on  an  antient 
foundation,  alleged  in  the  sixth  plea  : 

"  2.  That  the  suit  in  equity  mentioned  in  that  replication,  which  is  still  pending, 
having  been  brought  within  a  year  after  the  interruption  of  the  right  in  which  it  is 
brought  in  question,  under  the  4th  section  preserved  the  right  conferred  or  secured 
by  this  statute,  and  prevented  that  interruption  from  defeating  it : 

"  3.  That  the  said  replication  shews  a  good  title  to  the  right  under  the  Prescription 
Act,  notwithstanding  the  local  usage  or  custom  to  the  contrary  set  forth  in  the  sixth 
plea  : 

"  4.  That  the  last  replication  to  the  sixth  plea  is  good,  inasmuch  as,  under  the 
Prescription  Act  above  referred  to,  the  uninterrupted  enjoyment  of  the  access  and  use 
of  light  for  twenty  years  without  interruption,  as  in  that  replication  stated,  overrides 
and  extinguishes  the  supposed  local  usage  or  custom  of  London  to  build  on  an  antient 
foundation,  alleged  in  the  sixth  plea : 

"5.  That  the  action  mentioned  in  that  replication,  which  is  still  pending,  having 
been  brought  within  a  year  after  the  interruption  of  the  right  in  which  the  claim  to 
it  is  brought  into  question,  under  the  4th  section  preserved  the  right,  and  prevented 
that  interruption  from  defeating  it : 

"G.  That  the  said   replication  also  shews  a  good  title   to   the   right   under  the 
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have  accrued  :  and  this  it  has  done  in  plain  and  unequivocal  language.  See  the  difficulty 
which  would  result  in  this  case,  if  the  argumenl  urged  on  the  part  of  i he  defendant 

could  be  sustained.     The  plaintiffs'  right   to  the  enjoyment   of  light   having  I u 

obstructed,  they  tile  their  bill,  ami.  the  obstruction  continuing,  the  Vice-Chancellor 
directs  an  action  to  be  brought.  A  delay  of  two  years  has  been  the  result:  and,  if 
the  contention  on  the  other  side  were  to  succeed,  the  plaintiffs'  right  would  be 
altogether  lost  because  they  were  unable  to  get  a  decree  in  the  suit  within  twelve 
months.  There  is  abundant  authority  to  warrant  the  court  in  declining  to  sanction 
so  absurd  an  argument.  It  is  the  twenty  years'  enjoyment, and  not  the  action,  which 
gives  the  right.      The  7th  section  rather  assists  the  plaintiffs'  construction. 

Brown,  iii  reply.  The  period  of  enjoyment  has  no  reference  to  the  event  of  the 
suit.  The  argument  on  the  part  of  the  plaintiffs  would  be  equally  good  if  the  [467] 
action  from  which  the  period  is  supposed  to  reckon  had  gone  no  further  than  the 
issuing  of  a  writ. 

Cur.  adv.  vult. 

Wiu.es,  J.,  delivered  the  judgment  of  the  majority  of  the  court, — Erie,  C.  J.,  and 
Byles,  J.,  concurring  with  him: — 

This  case  turns  entirely  upon  the  construction  of  the  4th  section  of  the  Prescription 
Act,  :.'  &  •'!  \V.  4,  c.  71,  and  the  question  is  whether  the  words  "some  suit  or  action 
wherein  the  claim  or  mallei'  to  which  such  period  may  relate  shall  have  been  or  shall 
be  brought  into  question,'  mean,  generally  any  sucb  suit  or  action,  or  individually 
each  suit  or  action  in  which  the  question  may  from  time  to  lime  arise.  I  adopt  the 
former  construction,  as  giving  the  words  their  ordinary  meaning,  without  introducing 
any  inconsistency  or  absurdity  in  the  working  of  the  act  ;  and  1  reject  the  latter,  as 
unnecessarily  attributing  to  the  words  a  meaning  other  than  their  ordinary  one. 

The  section  in  question  is  the  last  of  those  which  deal  with  the  creation  of  the 
right.  It  is  not  a  section  relating  to  pleading  or  procedure  only,  but  has  for  its  object 
to  appoint  the  terminus  of  the  period  of  prescription  which  by  the  previous  sections 
was  to  confer  a  right.  This  it  does  by  reference  to  the  commencement  of  "  some  suit 
or  action  wherein  the  claim  or  matter,  &C.,  shall  have  been  or  shall  be  brought  in 
question."  The  effect,  therefore,  is  that,  immediately  upon  the  bringing  of  such  suit 
or  action,  the  enjoyment,  if  within  the  previous  sections  as  to  length  and  otherwise, 
shall  ripen  into  a  right.  That  becomes  necessary  immediately  upon  the  bringing  of 
the  first  "suit  or  action  wherein  the  claim  or  matter,  &C.,  shall  have  been  or  shall  be 
brought  in  question."  If  the  statute  did  not  then  come  into  operation,  there  would 
[468]  be  a  right  without  a  remedy.  If  it  does,  as  I  think  it  will  be  admitted  it  does, 
then  come  into  operation,  what  is  its  effect]  1  answer,  the  creation  oi  a  right  ;  not  a 
mere  excuse  or  temporary  shift  or  contrivance  for  the  purpose  of  that  suit.  Ibis  is 
an  intelligible  mode  of  operation,  viz.  the  creation  of  a  right  upon  the  bringing  of  the 
first  action  in  which,  by  reason  of  the  claim  having  been  "brought  in  question,  it 
becomes  necessary  for  the  person  claiming  such  right  to  possess  it  for  the  purpose  of 
his  action  or  defence:  with  this,  that,  by  reason  of  such  enjoyment  before  any  suit 
being  enough  to  establish  a  right,  therefore,  upon  the  bringing  oi  any  such  subsequent 
suit  or  act  ion,  the  claimant  may  rely  upon  an  enjoyment  satisfying  the  statute,  ending 
with  cither  the  existing  suit  or  any  ol  the  previous  suit. s  or  actions. 

Is,  then,  the  right  bo  acquired,  and  which  may  be  asserted  and  established  in  the 
lii  ~  1  action  as  fully  as  any  right  created  by  a  formal  grant,  exhausted  by  the 
proceedings  in  the  first  action  I  1  answer,  no;  because  it  is  given  as  a  right  inherent 
in  the  land,  as  if  it,  arose  by  grant,  not  as  Bome  machinery  applicable  to  the  one  suit 
or  action,  and  which  cannot  go  beyond  the  period  of  the  existence  oi     uch  suit  or 

action.     It  was  argued,  indeed,  that  there  might  be  a  sun  oi   i t  answering  the 

description  in   the  statute,  and  which    might   never  go   to   trial,  and   that    it    would    be 

Btrange  that  enjoymenl  preceding  such  a  suit  or  action  should  have  the  effect  ol 
creating  a  right.     It  must  be  remembered,  however,  that,  in  order  to  have  the  claim 

"brought   in  que  tion,"  there  must  beat   least  enough  in  the  proceedings  to  appri.se 

Prescription  Art,  notwithstanding  the  local  usag tustom  to  the  contrary  set  forth 

in  thi'  sixth   plea  : 

"7.  That  the  local  usage  or  cusl Bet  forth  in  the    Ixth  pleaie  unreasonable  ■u^ 

bad  ;  that  the  said  sixth  plea  slews  no  right  to  interrupt  the  plaintiffs  in  the  enjoyment 

of  their  right  to  light  ;  and  that  the  sixth  plea  is  bad  [I'OUlld 

G.  P.  xx.— M* 
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the  parties  that  the  claim  was  advanced,  so  that  there  might  be  an  opportunity  of 
litigating  it ;  and  the  abandonment  by  the  servient  owner  of  the  suit  or  defence,  upon 
the  ascertainment  of  the  nature  of  the  claim,  would  be  practically  equivalent  to  an 
establishment  of  it ;  whilst  [469]  such  abandonment  by  the  dominant  owner  would 
ordinarily  bespeak  a  state  of  things  in  which  the  resumption  of  the  claim  in  respect  of 
enjoyment  before  such  suit  or  action  is  improbable.  But,  what  shall  be  said  of  the 
case  in  which  the  right  is  regularly  established  in  the  first  action!  In  the  case  of  a 
plea  of  prescription  before  the  act,  the  right  would  be  thereby  established  between 
the  parties  and  those  claiming  under  them.  Why  not  by  this  act,  for  helping  pre- 
scriptive claimants  i  Can  it  reasonably  be  contended  that  the  right  established  in  the 
first  action  evanesces  upon  the  termination  of  the  proceeding  in  which  it  is  established, 
and  that,  in  every  subsequent  action,  the  contest  may  be  renewed  '.  There  is  no 
estoppel,  no  plea  of  res  judicta  as  to  t lie  right  upon  a  plea  or  subsequent  pleading 
under  Lord  Tenterden's  Act,  unless  enjoyment  before  a  former  suit  or  action  may  be 
pleaded,  as  in  the  present  case.  And  here,  what  an  anomaly  would  result !  In  all 
cases  in  which  the  right  might  have  been  alleged  generally  before  the  act,  it  may  by  the 
5th  section  now  lie  so  alleged  ;  and  a  finding  upon  a  traverse  of  the  right  would  be 
conclusive  in  a  subsequent  action.  So  that,  if  the  dominant  owner  brings  an  action 
alleging  in  his  declaration  his  right  generally,  and  a  disturbance  of  it,  and  upon  a 
traverse  of  the  right  the  plaintiff  makes  out  his  case  under  the  act,  and  has  a  verdict, 
that  verdict  is  conclusive  in  a  subsequent  action.  But,  if  the  owner  of  the  servient 
tenement  bring  an  action,  and  the  dominant  owner,  under  the  same  section,  plead  an 
enjoyment  for  the  period  mentioned  in  the  statute,  ending  with  the  commencement  of 
the  action,  and  that  is  traversed,  and  found  for  him,  according  to  the  defendant's  argu- 
ment, it  only  decides  the  particular  suit,  and  is  of  no  avail  except  perhaps  as  merely 
evidence  in  a  subsequent  action,  which  seems  a  strange  and  inconsistent  result. 

Moreover,  in  cases  where,  pending  a  law-suit  the  [470]  enjoyment  is  suspended 
or  so  contested  as  to  lose  the  character  of  an  enjoyment  as  of  right,  the  claimant, 
according  to  the  construction  which  I  reject,  would  lose  all  benefit  of  the  statute,  if 
his  suit  or  action  should  raise  any  question  which  rendered  an  appeal  necessary,  so  as 
to  prolong  the  litigation  for  a  year.  This  result  seems  to  call  for  an  astute  construc- 
tion, if  necessary,  to  exclude  it,  rather  than  for  an  astute  construction  to  bring  it 
about. 

Again,  the  section  speaks  of  "suit  or  action.''  Now,  it  is  not  uncommon  for  such 
a  litigation  to  commence  with  a  Chancery  suit,  in  the  course  of  which  the  plaintiff"  is 
directed  or  permitted  to  bring  an  action.  Is  the  right  in  the  suit  to  depend  upon 
one  period  of  enjoyment,  and  in  the  action  upon  another,  which  may  be  incomplete 
because  of  the  length  of  the  proceedings  in  the  suit,  and  the  violence  of  the  defendant, 
which  rendered  both  suit  and  action  necessary  .' 

I  cannot  think  so.  I  think  the  intention  was  to  give  enjoyment  under  the  act 
the  same  effect  as  the  evidence  which  would  sustain  a  prescriptive  claim  before  the 
act,  except  that  the  terminus  of  the  statutory  enjoyment  must  be  a  suit  or  action 
which  discloses  the  nature  of  the  claim,  and  gives  an  opportunity  of  litigating  it.  I 
need  hardly  refer  to  authorities  (see  Ward  v.  Ward,  1  Exeh.  S3;"*),  to  shew  that  the 
evidence  to  sustain  a  prescriptive  claim  before  the  act  need  not  have  come  down  to 
the  commencement  of  the  suit,  nor  to  any  defined  period.  This,  which  might  seem 
at  first  sight  likely  to  produce  hardship,  is  practically  compensated  for  by  the  short- 
ness of  the  period  during  which  living  evidence  lasts,  the  difficulty  which  length  of 
time  during  which  enjoyment  has  been  interrupted  throws  in  the  way  of  proving  the 
existence  of  a  right,  or  the  presumption  which  it  raises  of  its  extinguishment,  and  the 
good  sense  of  juries  in  requiring  stringent  evidence  of  stale  claims.  [471]  I  do  not 
pretend  to  say  that  in  no  case  can  inconvenience  arise  from  the  construction  thus  put 
upon  the  act.  Of  what  law,  however  well  considered,  could  this  be  averred  !  But  I 
do  say  that  no  such  case  has  been  suggested,  either  likely  to  be  of  frequent  occurrence, 
or  so  fraught  with  anomaly  and  practical  mischief  as  those  to  which  I  have  referred. 

Further,  I  think  it  is  not  a  sufficient  explanation  of  the  words  "shall  have  been 
or  shall  be  brought  into  question  "to  suggest  that  it  may  have  been  intended  thereby 
to  apply  the  statute  to  pending  actions,  and  that  the  words  "  shall  have  been  "  exhaust 
themselves  upon  the  period  before  the  passing  of  the  act.  The  words  seem  to  me 
more  properly  to  apply  to  a  future  period, — the  period  of  the  suit  in  which  it  becomes 
necessary  to  assert  the  right. 
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Furthermore,  arc  the  rights,  amongst  others  that  to  light,  which  the  statute  says 
"shall  be  deemed  absolute  and  indefeasible,"  unless  ii  shall  appear  that  they  were 
enjoyed  by  consent  given  by  deed  or  writing,  to  be  made  by  construction  subject  to 
the  further  condition  that  they  shall  only  last  during  the  particular  action  in  which 
they  come  in  question,  whatever  its  result,  shall  only  relate  to  ami  excuse  acts  done 
during  the  statutory  period  before  such  action,  and  shall  be  defeated  for  all  future 
purposes  when  the  action  comes  to  an  end,  that  is,  shall  not  be  absolute,  and  shall  not 
be  indefeasible  .' 

Hitherto  I  have  considered  this  case  as  if  the  point  involved  were  a  new  one,  and 
untouched  by  authority.  This,  however,  is  not  its  true  character:  because,  although 
the  question  has  never  been  decided,  it  is  one  which  has  been  known  to  lawyers  sinee 
a  short  time  after  the  passing  of  the  aet  (at  least  as  early  as  the  year  bs-'17),  and  upon 
which  the  inclinations  of  opinion  which  have  been  indicated  are  not  adverse  i"  thi 
judgment.  In  Wright  v.  Williams,  1  M.  &  W  77,  [472]  1  Tyrwh.  a  G.  375,  where 
it  was  decided  that  a  plea  averring  an  enjoyment  for  twenty  years  before  the  suit 
was  sufficient,  this  question  was  incidentally  noticed,  and,  as  I  read  the  judgment  of 
the  court,  an  opinion  expressed  in  favour  of  the  view  which  I  take.  It  is  true  that, 
in  the  earl)'  part  of  the  judgment,  in  stating  the  course  of  the  argument,  not  the 
opinion  of  the  court,  it  is  suggested  by  the  courl  as  an  objection  which  might  have 
been  made  to  the  validly  of  the  plea,  "that  an  action  could  not  perfect  the  title  to 
the  right,  as  the  act  requires  an  enjoyment  for  the  full  period  immediately  before  any 
action,'  as  if  the  word  "  some "  must  be  read  "any,''  in  a  restricted  sense.  In  the 
subsequent  part  of  the  judgment,  however,  the  court  expressly  recognize  and  proceed 
upon  the  notion  of  the  creation  of  a  right,  without  an}'  suggestion  that  such  right  is 
to  be  a  springing  or  intermittent  one,  expiring  and  reviving  with  each  successive  act  ion. 
"It  appears  to  us"  (runs  the  judgment)  "that  the  statute  in  question  intended  to 
confer,  after  the  periods  of  enjoyment  therein  mentioned,  a  right  from  the  first  com- 
mencement, and  to  legalize  every  act  done  in  the  exercise  of  the  right  during  their 
continuance,"  which  latter  was  the  point  in  the  case.  And,  in  the  subsequent  much- 
considered  case  of  Ric/iards  v.  Fry,  7  Ad.  &  E.  698,  7o7,  '!  X.  A-  I'.  ii7,  the  court  said  : 
"We  shall  not  attempt  to  obviate  the  difficulties  which  have  been  suggested;  but, 
adhering  to  the  express  words  of  the  statute,  and  to  the  decision  in  Wright  v.  Williams, 
with  which  we  fully  agree,  we  hold  that  the  only  correct  averment  is  '  next  before  the 
commencement  of  this  (or  possibly  some-  other)  suit.  "  This  suggestion  was  acted 
upon  by  the  pleader  who  drew   the  pleadings  under  consideration, 

In  my  judgment,  therefore, — which,  in  consequence  of  the  difference  of  opinion 
in  the  court,  I  advance  with  sincere  deference,  and  after  long  consideration,  -[473] 
the  words  "some  suit  or  action  wherein  the  claim  or  matter  shall  have  bet  n  or  shall  be 
brought  into  question,"  do  not  mean  only  "//faction  in  which  the  claim  shall  he  brought 
into  question  ;"  and  the  judgment  of  the  court  ought  to  be  for  the  plaintiffs. 

\\ '  II. I. I.V.Ms,  .1.  In  this  ease,  which  was  an  action  for  the  obstruction  of  light,  the 
question  raised  by  the  pleadings  i.,,  whether  the  twenty  years'  uninterrupted  enjoy 
menf  which  is  to  confer  the  right  under  the  3rd  section  of  the  Prescription  Act, 
2&  '■'>  W.  I.e.  VI,  must  be  for  the  period  of  twenty  years  next  before  the  present 
suit  or  action,  or  whether  it  may  be  the  period  of  twenty  years  next  before  another 
suit  or  action  brought  at  sonic  former  period,  wherein  the  claim  to  the  right  was 
brought  mi o  question, 

I  am  of  opinion  thai  the  period  must  be  the  twenty  years  next  before  the  present 
action,  and  that  therefore  the  replications  arc  bid,  and  the  defendant  i-  entitled  to 
our  judgment. 

The  question  turns  entirely  on  the  construction  of  tic   lib  secti if  the  statute, 

which  enacts  thai   "each  oi  the  respective  periods    ii   years  hereinbei menri d 

shall  be  deemed  and  taken  to  be  the  period  nexl   bei some  Buil  or  action  wherein 

the  claim  or  matter  to  which  sue  :  period  may  relate  shall  have  been  or  shall  be  brought 
into  quest  ion. 

1    think    by    these    words    the    statute    means    that,    in    any    suit    or  action    already 

commenced,  or  which  ahall  hereaftei  be  commenced,  wherein  the  claim  of  the  right 
conferred  by  the  act  shall  come  into  question,  the  periods  arc  to  be  the  periods  next 
before  such  suit  or  action. 

This  is  the  construction  pui  on  this  enactment   in  tl msidered  judgment  of  the 

court  of  Exchequer  in  Wright  v.  II  illiam  ,  I  M.  &  W.  77  (which  was  di  fivered  [474] 
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by  Lord  Abinger,  but  is  well  known  to  have  been  written  by  Parke,  B.),  after  an 
argument  in  which  this  section  of  the  statute  had  been  very  fully  and  ably  discussed 
by  counsel.  In  that  case  the  point  decided  was  (and  it  has  ever  since  been  held  bo 
be  the  law),  that  the  statutory  periods  must  be  reckoned  up  to  the  commencement  of 
the  suit,  and  not  up  to  the  act  complained  of.  But,  in  delivering  judgment,  the  court 
adverted  to  the  inconveniences  to  which,  as  it  had  been  urged  during  the  argument, 
such  a  construction  must  lead,  and  particularly  that  no  good  title  can  arise  under  the 
statute,  unless  some  action  shall  be  brought  by  or  against  the  party  claiming  it :  and 
then  the  judgment  proceeds  (at  p.  98)  thus, — "to  which  it  may  be  added,  that  one 
action  could  not  perfect  the  title  to  the  right,  as  the  act  requires  an  enjoyment  for 
the  full  period  immediately  before  any  action."  In  the  case  of  Richard*  v.  Fry,  7  Ad. 
&  E.  698,  707,  3  N.  &  P.  67,  this  point  is  left  open  ;  for,  Lord  Denmau,  in  delivering 
the  judgment  of  the  court  says,  with  respect  to  the  proper  form  of  a  plea  reiving  on 
the  prescribed  period, — "  We  hold  that  the  only  correct  averment  is,  next  before  the 
commencement  of  this  (or  possibly  some  other)  suit." 

But,  after  much  consideration,  I  am  of  opinion  that  the  passage  which  I  have  cited 
from  the  judgment  in  Wright  v.  Williams  is  good  law  :  and,  if  so,  it  is  obvious  that  it 
decides  the  present  point. 

The  argument  on  the  other  side  is,  that  the  statute  may  well  be  understood  to 
mean  to  confer  an  absolute  and  perfect  right,  if  there  has  been  an  enjoyment  of  it  for 
the  requisite  period  before  and  up  to  the  time  of  the  commencement  of  any  action  in 
which  the  claim  is  brought  into  question  ;  for,  then,  a  right  under  the  statute  may  be 
pleaded.  It  therefore  must  exist ;  and,  if  so,  it  may  lie  pleaded  in  any  subsequent 
action.  [475]  If  the  right  has  ripened  into  maturity,  it  is  urged,  for  the  purpose  of 
a  former  action,  it  continues  for  the  purpose  of  a  later  one,  though  the  party  may 
also,  if  he  pleases,  in  the  later  one  rely  on  the  enjoyment  up  to  its  commencement. 

On  considering  this  argument,  and  every  branch  of  this  subject,  it  is  requisite  to 
bear  in  mind  that  the  question  is  whether  a  title  given  by  the  act  can  be  set  up  in  the 
present  action.  It  was  established  by  the  case  of  Ward  v.  Robins,  15  M.  &  W.  237, 
not  only  that  a  title  under  On  act  cannot  arise  unless  some  action  is  brought,  but  also 
that,  however  long  and  continual  the  enjoyment  of  the  right  may  have  been  up  to  the 
time  of  the  grievance  complained  of,  the  title  gained  thereby  under  the  act  is  only 
inchoate,  and  is  not  completed  but  by  enjoyment  continued  up  to  the  commencement 
of  the  suit.  The  title  is  then  complete  for  the  purposes  of  that  suit.  But  the  question 
is  whether  it  is  perfect  for  the  purposes  of  a  subsequent  suit :  and  I  think  the  judgment 
in  Wright  v.  Williams  is  right  in  laying  down  that  it  is  not,  unless  there  has  been  a 
continued  enjoyment  up  to  the  commencement  of  the  subsequent  suit. 

I  am  led  to  this  conclusion,  not  only  by  the  authority  of  that  judgment,  but  also 
by  considering  what  would  be  the  consequence  of  adopting  the  contrary  construction 
of  the  section. 

It  is  obvious  that  a  plea  would  be  good  which  averred  the  enjoyment  for  the 
required  period  up  to  the  former  suit,  although  it  did  not  aver  how  long  an  interval 
elapsed  between  that  suit  and  the  present,  and  whether  or  how  the  former  had 
terminated.  Hence,  such  a  plea  in  an  action  like  the  present  might  be  supported  in 
evidence  by  proof  of  twenty  years'  enjoyment  up  to  the  bringing  of  a  former  action, 
notwithstanding  the  former  action  was  brought  respecting  the  [476]  same  obstruction 
several  years  ago,  and,  after  proceeding  so  far  as  to  bring  the  claim  into  question,  had 
been  dropped,  and  the  obstruction  had  continued  unabated  from  the  time  it  was 
erected  all  through  the  interval  between  the  two  actions.  This  surely  would  be 
at  variance  with  the  general  policy  of  the  act,  which  appears  to  found  the  lights  it 
confers  so  essentially  on  the  uninterrupted  and  continued  enjoyment  of  them. 

Again,  there  is  nothing  unintelligible  in  the  legislature  having  enacted  that,  in 
every  suit,  a  title  under  the  act  may  be  relied  on,  if  the  enjoyment  has  lasted  for  the 
requisite  period  up  to  the  commencement  of  the  suit.  But  it  is  not  easy  to  under- 
stand why  the  bringing  of  a  former  suit  should  be  made  the  terminus  ad  quem, 
without  regard  to  any  question  how  that  suit  was  decided,  or  whether  it  has  come  to 
a  determination  or  not. 

Moreover,  it  seems  a  strange  thing  to  make  the  commencement  of  an  action  the 
point  of  time  for  the  birth  of  the  right,  when  it  cannot  be  ascertained  whether  the 
right  will  come  into  existence  or  not  till  the  parties  have  pleaded  and  made  it  appeal' 
that  the  claim  is  brought  into  question. 
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It  is  remarkable  that  no  plea  or  replication  of  tin's  nature  has  ever,  as  far  as  I  am 
aware,  been  pleaded  before.  Since  the  ease  of  Richards  v.  Fry,  7  Ad.  &  E.  698,  •">  X.  & 
P.  67,  pleadings  which  have  claimed  rights  conferred  by  the  act,  have,  I  believe, 
uniformly  alleged  enjoyment  up  to  the  time  of  the  commencement  of  the 
present  suit. 

The  judgment  of  the  court,  however,  in  conformity  with  the  opinions  of  the 
majority  of  the  court,  will  be  for  the  plaintiffs, 

Judgment  for  the  plaintiff's. 

[477]     Betteley  ».  Stunsby.     .June  1  I tli,  1862. 

[S.  C.  31  L.  J.  C.  P.  337;  6  L.  T.  893;  9  Jur.  X.  S.  440.  Referred  to,  Gary  v. 
Dan-son,  ISO'.),  |„  R  4  t).  B.  572  ;  In  re  Lacm's  Settlement,  [1911]  1  Ch.  356  ;  [1911] 
2  Ch.  17.] 

A  declaration  on  a  contract  assigned  for  breaches, — first,  that  the  defendant  failed  to 
replace  certain  amounts  of  preferential  stock  in  a  railway  company, — secondly,  that 
he  failed  to  pay  the  plaintiff'  the  dividends  which  became  due  upon  such  stock, — 
thirdly,  that  he  failed  to  indemnify  the  plaintiff'  against  calls  made  on  certain 
mining  shares  assigned  by  him  to  the  plaintiff'  as  a  security  for  the  replacement  of 
the  stock  above  mentioned,  which  calls  had  been  made  and  paid  by  the  plaintiff. 
The  defendant  pleaded  his  bankruptcy,  and  that  the  causes  of  action  accrued  before 
that  event: — Held,  that  the  plaintiff's  claim  in  respect  of  the  failure  to  replace  the 
stock  was  a  debt  or  demand  provable  under  the  165th  section  of  the  12  <fc  13  Vict. 
e.  106  ;  but  not  as  a  liability  to  pay  a  debt  or  sum  of  money  on  a  contingency, 
within  the  177th  or  178th  sections. 

This  was  an  action  for  not  replacing  certain  railway  stock,  &c,  pursuant  to  a 
contract  for  that  purpose. 

The  declaration  stated  that,  by  a  deed  made  and  dated  the  14th  of  December, 
1854,  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other  part,  and 
executed  by  the  plaintiff' and  the  defendant,  -after  reciting  that  the  plaintiff' had  been 
on  or  about  the  10th  of  January,  1854,  the  holder  of  and  entitled  to  G0001.  preference 
stock  of  and  in  the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  and 
that  the  defendant  had  then  applied  to  and  requested  the  plaintiff'  to  sell  the,  said 
60001.  preference  stock,  and  to  lend  and  advance  to  him  the  defendant  such  moneys 
as  the  same  might  realize  when  so  sold,  which  the  plaintiff'  had  then  promised  and 
agreed  to  do  upon  the  defendant  then  promising  and  agreeing  to  and  with  the 
plaintiff  to  repay  him  such  moneys  as  might  be  so  realized  as  aforesaid,  and  as  should 
be  so  lent  and  advanced  to  the  defendant  as  aforesaid,  with  interest  thereon  at  and 
after  the  rate  of  51.  per  cent,  per  annum,  on  the  24th  of  June,  1854  ;  and  that  the 
plaintiff' had  then  or  shortly  thereafter  sold  the  said  60001.  preference  stock  aforesaid 
as  SO  requested  as  aforesaid,  and  had  received  as  the  price  of  the  same  and  as  the 
proceeds  thereof  the  sum  of  (iOOll.  1 9s.,  and  had  then,  at  the  request  of  the  defen- 
dant as  aforesaid,  lent  and  advanced  to  him  the  said  sum  of  60041.  Ills.,  whereu] 

the  defendant  then  and  in  consideration  of  all  the  premises  aforesaid  promised  the 
plaintiff  to  repay  to  him  the  said  sum  of  60041.  Ills,  on  [478]  the  said  24th  of  June, 
1854,  with  interest  thereon  at  and  after  the  rate  of  51.  percent,  per  annum  as  afore 
said,  and  had  then,  for  the  better  securing  to  the  plaintiff' the  due  re -payment  of  the 
said  sum  of  UOUtl.  Ills.,  and  the  payment  of  the  said  interest,  transferred  to  and  into 
the  name  of  the  plaintiff'  2000  shares  of  and  in  the  Wheal  Cuskin  Company,  and 
2000  shares  of  and  in  the  Drakewall's  Mines  Company,  and  had  transferred  to  and 

deposited  with  the  plaintiff  1650  shares  of  and  in  the  British  Colonial  S Iting  and 

I  led  net  ion  ( 'ouip.iny,  which  said  ( luskin  and  1  trakewall's  Mines  Shares  al  the  time  ol 
the  date  of  the  said  deed  still  remained  in  the  name  of  the  plaintiff,  and  which  said 
British  Colonial  Smelting  and   Reduction  Company's  shares  then  siiii  were  depo  ited 

with  and  stood   in   the   name   of   the   plaintiff';  and   also  reciting  t  hat   the  said  21th  of 

June,  1854,  was  long  since  passed,  and  the  defendant  had  not  repaid  to  the  plaintiff 
the   said   sum  of  60041,   19s.  so   lent    as  aforesaid,  though  often    requested    by  the 

plaintiff  so  to  do ;  and  that  the  defendant  had  req ted  the  plaintiff  to  give  further 

time  to  him  the  defendant  for  'he  re-paymenl  of  the  said  sum  of  60041,  1 '.is.,  and  to 
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forbear  from  commencing  or  prosecuting  any  suit  or  action  at  law  or  in  equity  against 
him    the  defendant  in  respect  of  the  said  sum  of   60041.   19s.,  or  for  the   recovery 
thereof,  which  the  plaintiff  had  consented  and  agreed  to  do  for  a  certain  time,  that  is 
to  say,  until   the  16th    of    May,   1855,   upon    the    covenants,  terms,  and  conditions 
thereinafter  contained, — He  the  defendant  did  thereby  covenant,  promise,  and  agree 
with  and  to  the  plaintiff  that  he  the  defendant  should  and  would  on  or  before  the 
16th  of  May,   1854,  purchase   20001.  preference  stock  of   and  in    the  said   Oxford, 
Worcester,  and   Wolverhampton  Railway  Company,  in  the  name  of  the  plaintiff,  and 
the  same  should  and  would  then  [479]  duly  transfer  and  cause  to  be  transferred  to 
and  into  the  name  of  the  plaintiff,  and  then  and   thereupon  deliver  to  the  plaintiff  the 
transfer  and  transfers  of  and  for  the  whole  of  such   20001.  stock,  and  the  certificates 
or  coupons  of  and  for  the  same  :  And  the  defendant  did  then  further  covenant  with 
the  plaintiff,   that  he   the   defendant  should    and  would   on   or  before  the   16th   of 
September,  1855,  purchase  other  and  further  20001.  like  preference  stock  of  and  in 
the  said  Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  in  the  name  of 
the  plaintiff,  and  the  same  duly  transfer  or  cause  to  be  transferred  to  and  into  the 
name  of  the  plaintiff,  and  then  and  thereupon  deliver  to  the  plaintiff  the  transfer  or 
transfers  of   or   for   the   whole   of    the    said    last-mentioned    20001.    stock,   and    the 
certificate  or  coupons  of  and  for  the  same  :  And  the  defendant  did  thereby  further 
covenant  with  the  plaintiff  that  he  the  defendant  should  and  would  on  or  before  the 
16th  of  January,  1856,  purchase  other  and  further  20001.  like  preference  stock  in  the 
said    railway  company  in   the  name  of  the  plaintiff,  and   the  same  should  and  would 
then  duly  transfer  or  cause  to  be  transferred   to  and  into  the  name  of  the  plaintiff, 
and  then  and  thereupon  deliver  to  the  plaintiff  the  transfer  or  transfers  of  and  for 
the  whole  of  such  last-mentioned  20001.  stock,  and  the  certificates  or  coupons  for  the 
same  :  And  the  defendant  did  thereby  further  covenant  with  the  plaintiff  that  he  the 
defendant  should  and  would  from  time  to  time  pay  to  the  plaintiff,  by  way  of  interest 
on  the  said  sum  of  60041.    19s.   so  lent  and  remaining  due  as  aforesaid,  such  sums  or 
sum  of  money  as  might  at  any  time  or  times,  after  the  date  thereof  and  from  time 
to  time  be  declared  or  made  payable  by  the  said  Oxford,   Worcester,  and  Wolver- 
hampton  Railway  Company  as  interest,  dividends,  bonuses,  or  otherwise,  upon  the 
preference  stock  of  and  [480]  in  the  said  company  for  or  in  respect  of  60001.  thereof, 
such   payments   to  be   made  by  the   defendant  to   the   plaintiff  from   time   to  time, 
and  always  upon  the  first  day  or  days  upon  which  such  interest,  dividends,  bonuses, 
or   other  moneys   might   from   time    to    time   be   and   become    payable    by  the  said 
Oxford,    Worcester,    and    Wolverhampton    Railway    Company    to    the    holders    of 
the  said  preference    stock    therein  :   Provided  always  that,  if  the   defendant  should 
duly  purchase  in  the   name  of  the  plaintiff,  and  should  also  duly  transfer  or  cause 
to  lie   transferred   to  and   into    the   name   of   the    plaintiff,   the    said    three   several 
amounts  of  20001.  stock  aforesaid  upon   the  days  and  at  the  times  when  the  same 
were  to  be  so  purchased  and   transferred  as  aforesaid,   and  should  then  also  duly 
deliver  to  the  plaintiff  the  certificates  or  coupons  of  and  for  the  same  respectively, 
then  and  in   such  case  the  said  payments  so  to  be  made  to  the  plaintiff  by  way  of 
interest,    and  becoming  due  and    payable   after   the   said    several   days,    should    be 
proportionably    reduced   and    diminished:  And  the  defendant  did  thereby  covenant 
further    with   the   plaintiff  that   he  the  defendant   should  and   would  at  all   times, 
and    from    time    to    time,    hold   and    keep   the    plaintiff   harmless    and    indemnified 
from  and  against  all  calls  that    might    at   any   time  or    times  be  made   upon   or   in 
respect   of   the    said    shares  in    the"  said    Wheal   Guskin    Company,    and   from   and 
against    all    and     all    manner    of    charges,    liabilities,    or    costs    then    existing    or 
attaching  to  or  upon  the  said  shares,  or  any  or  either  of  them,  or  in  any  way  in 
respect  thereof,  or  that   might   at    any    time    thereafter  accrue,  exist,  or   attach  to 
or    upon    the    said    shares,  "or   any    or   either  of   them,   or  in    any   way   in   respect 
thereof,    and    should    and    would    from    time   to   time    and   at   all    times   discharge 
and  defray  the  same  and  all  and   every  of  them   out  of  his  own  proper  moneys  : 
And   the  defendant   thereby   further  covenanted  with  the    plaintiff  that,  if   default 
[481]  should  be  at  any  time  or  times  made  by  the  defendant  in  the  due  purchase  and 
transfer  to  the  plaintiff  of  the  said  three  several  amounts  of  20001.  stock,  or  of  any 
or  either  of  them,  upon  the  days  and  at  the  times  in  that  behalf  severally  therein- 
before provided,  or  in  the  delivery  to  the  plaintiff  of  the  said  certificates  or  coupons, 
or  of  any  or  either  of  them,  or  in  the  diie  payment  to  the  plaintiff  of  the  said  sum 
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or  sums  bo  provided  to  be  paid  to  him  by  way  of  interest  as  aforesaid  at  the  times 
and  from  time  t"  time  and  in  the  manner  in  thai  behalf  therein  provided;  or  if  the 

said  defendant  should  at  any  time  or  times  fail  or  neglect  to  pay,  discharge,  and  defray 
all  and  all  manner  of  calls,  charges,  liabilities,  or  costs  upon,  relating  to.  or  attaching 
to,  or  in  any  way  in  respect  of,  the  said  several  shares  thereinbefore  described  :  or  at 
any  time  or  times  fail  or  neglect  to  hold  and  keep  the  plaintiff  harmless  and  indemnified 
from  and  against  all  and  all  manner  of  such  calls,  charges,  liabilities,  or  costs, — and  not- 
withstanding any  previous  or  other  breach  of  the  above  covenants,  terms,  or  conditions, 
or  of  any  or  either  of  them,  and  notwithstanding  any  waiver  by  the  plaintiff  of  the  due 
performance  thereof, — the  said  defendant  should  and  would  forthwith  and  thereupon 
purchase  in  the  name  of  the  plaintiff,  and  should  and  would  then  duly  transferor 
cause  to  be  transferred  to  and  into  the  name  of  the  plaintiff  60001.  of  the  said  prefer- 
ence stock,  or  so  much  thereof  as  might  not  have  been  by  the  defendant  already 
purchased  or  transferred  for,  to,  and  into  the  name  of  the  plaintiff;  and  should  and 
would  then  also  deliver  to  the  plaintiff  the  certificates  or  coupons  of  the  stock  so 
transferred  or  to  be  transferred:  Yet  the  plaintiff  in  fact  said  that,  although  the 
plaintiff  had  done  all  things  necessary,  and  all  things  had  occurred  and  happened 
necessary,  and  all  conditions  precedent  had  happened  and  performed  necessary, 
and  all  times  had  [482]  elapsed  and  passed  necessary  to  entitle  the  plaintiff  to 
have  the  defendant  do  and  perform  the  several  acts,  matters,  and  things  which  he 
was  thereinafter  alleged  not  to  have  done,  and  to  entitle  the  plaintiff  to  maintain  this 
action  for  the  breaches  of  covenant  respectively  thereinafter  complained  of, — that  the 
defendant  broke  his  said  covenant  in  this,  that  he  did  not  nor  would,  on  or  before 
the  said  Kith  of  May,  1855,  or  at  any  time  whatsoever,  purchase  the  said  20001. 
preference  stock  of  and  in  the  said  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  in  the  name  of  the  plaintiff,  nor  did  he  then  or  at  any  time  duly  transfer 
or  cause  to  be  transferred  to  or  into  the  name  of  the  plaintiff  such  stock  as  last 
aforesaid,  or  then  or  thereupon  deliver  to  the  plaintiff  the  transfer  or  transfers  of  or 
for  the  whole  of  such  20001.  stock,  or  any  part  thereof :  And  the  defendant  also  broke 
his  said  covenant  in  this,  that  he  did  not  nor  would,  on  or  before  the  said  Kith  of 
September,  1855,  or  at  any  time  whatsoever,  purchase  other  or  further  20001.  like  prefer- 
ence stock  of  or  in  the  said  Oxford,  Worcester,  and  Wolverhampton  Railway  Company, 
in  the  name  of  the  plaintiff,  nor  did  he  then  or  at  any  other  time  duly  transfer  or 
cause  to  be  transferred  to  or  into  the  name  of  the  plaintiff  such  stock  as  last  aforesaid, 
or  then  or  thereupon  deliver  to  the  said  plaintiff  the  transfer  or  transfers  of  and  for 
the  whole  of  the  said  last-mentioned  20001.  stock,  or  the  certificates  or  coupons  of 
or  for  the  same,  or  any  part  thereof:  And  the  defendant  further  broke  his  said 
covenant  in  this,  that  he  did  not  nor  would,  on  or  before  the  said  Kith  of  January, 
L856,  or  at  any  other  time,  purchase  other  or  further  20001.  like  preference  stock  in 
the  said  Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  in  the  name  of 
the  plaintiff,  nor  did  he  then  oral  any  other  time  duly  transfer  or  cause  to  be  trans- 
ferred to  or  into  the  name  of  the  plaintiff  such  stuck  as  last  aforesaid,  or  then 
or  there  [483]-upon  deliver  to  the  plaintiff  the  transfer  or  transfers  of  or  for  the 
whole  of  such  last-mentioned  20001.  stock,  or  any  part  thereof,  or  the  certificates  or 
coupons  for  tin'  same,  m-  any  or  either  of  them  i  Ami  the  defendant  further  broke  his 
said  covenant  in  this,  that  although,  at  divers  times  after  the  date  of  the  said  deed, 
and  before  the  commencement  of  this  suit,  divers  large  sums  of  money  from  time  to 
tunc  were  declared  and  made  payable  and  were  then  paid  by  the  said  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company,  as  interest,  dividends,  bonuses, 
and  otherwise  upon  the  said  preference  stuck  of  and  in  the  said  company,  tor  and 
in  respect  of  60001.  thereof,  and  although  the  defendant  did  never  duly  or  otherwise 
purchase  in  the  name  of  the  plaintiff,  or  duly  transfer  or  cause  to  be  transferred  into 
!iis  name,  the  said  several  amounts  df  20001  stock  aforesaid,  or  any  of  them,  or  any 
pari  thereof,  on  the  days  or  times  thereinbefore  above  mentioned,  or  ai  any  times 
whatsoever,  and  although  the  said  sum  of  60041  1 9s.  still  remained  due  ami  owing 
to  the  plaintiff  as  aforesaid,  y el   tin-  defendant  did  nol  nor  would  he  from  time  to 

time,  or  at  any   time,  pay    to  the  plaintiff,  by  way  of  interest  on  the  said  si f 

Hi  ii  1 1|.  L9s,  so  lent  .on I  remaining  due  as  aforesaid,  any  Biich  sum  or  sums  of  money  as 
were  at  such  time  and  times  ,is  aforesaid  declared  and  m;nle  payable  and  paid  by  the 
said  Oxford,  Worcester,  and  Wolverhampton  Railway  Company  upon  the  said  prefer 

dice  stock,  or  in  respect    of   60001,  thereof,  upon  the  days  or  times  List   aforesaid,  or  at 
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any  time  whatsoever,  but  refused  and  omitted  so  to  do:  And  the  defendant  further 
broke  his  said  covenant  in  this,  that  although  after  the  making  of  the  said  deed,  and 
before  the  commencement  of  this  suit,  divers  calls,  amounting  in  the  whole  to  a  great 
sum  of  money,  were  duly  made  upon  and  in  respect  of  the  said  shares  in  the  said 
Wheal  [484]  C4uskin  Company,  and  although,  at  the  time  of  the  making  of  the  said 
deed,  divers  large  charges,  liabilities,  and  costs  existed  and  attached,  and  at  divers 
times  thereafter  and  before  the  commencement  of  this  suit  accrued,  existed,  and 
attached  to,  upon,  and  in  respect  of  the  shares,  yet  the  plaintiff  was  forced  and 
obliged  to  and  did  pay  and  discharge  such  calls,  charges,  liabilities,  and  costs:  And 
the  defendant  did  not  nor  would  hold  or  keep  the  plaintiff  harmless  or  indemnified 
from  or  against  the  said  last-mentioned  calls,  charges,  liabilities,  or  costs,  or  any  or 
either  of  them,  nor  did  nor  would  the  defendant  discharge  or  defray  the  same,  or  any 
part  thereof,  out  of  his  own  proper  moneys  or  otherwise  howsoever,  but  refused  and 
omitted  so  to  do;  and  the  plaintiff  by  means  of  the  premises  had  been  and  was 
damnified,  to  wit,  to  the  amount  of  the  said  calls,  charges,  liabilities  and  costs :  And 
the  defendant  further  broke  his  said  covenant  in  this,  that  although,  before  the 
commencement  of  this  suit,  the  defendant  committed  such  breaches  of  covenant  as 
aforesaid,  and  made  default  in  the  due  purchase  and  transfer  to  the  plaintiff  of  the 
said  three  several  amounts  of  "20001.  stock,  and  each  and  even'  of  them,  upon  the  days 
or  at  the  times  in  that  behalf  severally  provided,  or  at  any  time  whatsoever,  and  in 
the  due  payment  to  the  plaintiff  of  the  said  several  sums  so  provided  to  be  paid  to 
him  by  way  of  interest  as  aforesaid  at  the  times  and  in  the  manner  in  that  behalf 
provided  as  aforesaid,  and  in  paying,  discharging,  and  defrayng  each  and  every  of  the 
said  calls,  charges,  liabilities,  and  costs  upon  and  relating  to  and  attaching  to  and  in 
respect  of  the  said  several  shares,  and  in  holding  and  keeping  the  plaintiff  harmless 
and  indemnified  from  and  against  such  calls,  charges,  liabilities,  and  costs  as  aforesaid, 
yet  the  defendant  did  not  nor  would  forthwith,  or  thereupon,  or  at  any  time,  [485] 
purchase  in  the  name  of  the  plaintiff,  or  duly  transfer  or  cause  to  lie  transferred  to  or 
into  the  name  of  the  plaintiff  the  said  60001.  of  the  said  preference  stock,  or  any  part 
thereof,  nor  did  he  nor  would  he  deliver  to  the  plaintiff  the  certificates  or  coupons  of 
the  said  last-mentioned  stock,  but  wholly  refused  and  omitted  so  to  do,  and  the  said 
last-mentioned  stock  and  every  part  thereof  remained  wholly  untransferred  to  or  into 
the  name  of  the  plaintiff:  Claim.  10,0001. 

Fifth  plea, — as  to  the  said  alleged  breaches  of  covenant  firstly,  secondly,  and 
thirdly  above  assigned, — that,  after  the  passing  and  commencement  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  and  before  the  passing  of  "The  Bankruptcy  Act,  1861," 
the  defendant  became  bankrupt  within  the  true  intent  and  meaning  of  the  statutes 
then  in  force  concerning  bankrupts,  and  that  the  said  alleged  causes  of  action  as  to 
which  that  plea  was  pleaded  accrued  before  the  defendant  so  became  bankrupt. 

The  sixth  was  a  similar  plea  to  the  fourth  breach  ;  the  seventh  a  similar  plea  to 
the  fifth  breach  ;  and  the  eighth  a  similar  plea  to  the  sixth  breach. 

The  plaintiff  demurred  to  the  fifth,  seventh,  and  eighth  pleas,  the  grounds  of 
demurrer  stated  in  the  margin  being,  "that  the  pleas  are  no  answer  to  the  breaches 
respectively  to  which  they  are  pleaded,  as  such  breaches  respectively  involve  questions 
of  unadjudicated  claims,  and  do  not  disclose  claims  for  debts."     Joinder. 

Hannen,  in  support  of  the  demurrer  (a)1.  The  claim  [486]  of  the  plaintiffs  is  not 
for  a  debt  or  demand  provable  under  the   165th  section  (it)2  of  the  Bankrupt  Law 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 
"Upon  the  argument  of  the  demurrer  to  the  defendant's  fifth,  seventh,  and  eighth 
pleas,  the  plaintiff  will  contend  that  the  claims  arising  under  the  first,  second,  third, 
fifth,  and  sixth  breaches  of  covenant  are  claims  of  an  uncertain  and  unliquidated 
amount,  and  were  not  provable  under  the  defendant's  bankruptcy  :  and  that  therefore 
the  defendant's  bankruptcy  did  not  operate  as  a  discharge  of  those  claims." 

(a)-  The  165th  section  enacts  "that  every  person  with  whom  any  bankrupt  shall 
have  really  and  bona  fide  contracted  any  debt  or  demand  before  the  issuing  of  the  fiat 
or  the  filing  of  the  petition  for  adjudication  of  bankruptcy,  shall,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt,  be  admitted  to  prove  the  same, 
as  if  no  such  act  of  bankruptcy  had  been  committed,  provided  such  person  had  not  at 
the  time  the  same  was  contracted  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed." 


12  C.  B.  (N.  S.)  487.  HKTTFT.KY    V.   siTAlNSBY  L233 

Consolidation  Ad,  I  sin,  1 1'  .V  1 ::  Viet.  c.  10f>,  but  for  unliquidated  damages  for  the 
breach  of  a  covenant  to  do  an  act  :  nor  is  it  provable  as  a  liability  to  pay  a  debt  or 
sum  of  money  on  a  contingency,  within  the  177th  or  L78tb  section (b).  I.  A  leading 
case  on  the  subject  [487]  is  <:'■■  n  v.  Bicknell,  8  Ad.  &  E.  701,  ■".  X.  .V  1'.  634.     There, 

it  was  stated  in  a  special  case  that,  by  contract  between  B.  and  <  !.,  the  latter  agreed 
to  sell  to  the  former  all  the  oil  which  should  arrive  by  a  certain  ship,  which  15.  was  to 
receive  within  fourteen  days  after  the  landing  of  the  cargo,  and  pay  for,  at  the  expira- 
tion of  that  time,  by  bills  or  money,  at  a  specified  price  per  tun,  with  customary 
allowances;  that  the  ship  arrived,  and  the  cargo  was  landed,  and  G.  tendered  the  oil 
to  B.  at  the  end  of  fourteen  days:  that  the  quantity  of  oil,  after  allowances,  &c,  was 
a  certain  number  of  tuns  stated  in  the  case;  that,  at  the  time  of  the  tender,  the 
market-price  of  oil  was  lower  than  the  contract-price  by  an  amount  stated  ;  that  B., 
on  the  tender  being  made,  refused  to  accept;  and  that  the  difference  of  prices  was 
within  the  knowledge  of  the  parties :  and  the  court  held  that  B.  having  become 
bankrupt  after  the  refusal,  G.  could  not  prove  for  this  breach  of  contract  under  the 
commission;  for  that,  although  G.'s  claim  would  be  measured  by  the  difference 
between  the  contract  and  market  prices  at  the  time  when  B.  [488]  should  have 
fulfilled  his  contract,  yet  the  case  did  not  shew  that  the  data  on  which  the  calculation 
must  proceed  were  so  settled  as  to  admit  of  no  dispute,  and  render  the  intervention 
of  a  jury  unnecessary  ;  and,  consequently,  the  claim  of  G.  was  not  for  a  debt,  but  for 
damages.  In  giving  judgment  there,  Lord  Denman  says  ;  ''lu  man}'  cases  in  Chancery, 
proof  has  been  admitted  of  the  value  of  stock  agreed  to  be  transferred  at  a  given  day. 
Most  of  them  are  cases  of  loans  of  stock  (see  Utterscm  v.  Vernon,  •'!  T.  R.  539,  Parker  v. 
Ramsbottom,  3  B.  &  C.  257,  5  D.  &  R.  138) ;  but  there  is  one  instance  of  allowing  the 
value  of  a  sum  of  stock  to  be  proved,  which  was  covenanted  to  be  transferred  by  a 
marriage-settlement  (Ex  parte  Campbell,  16  Ves.  ?Ai).  AVe  were  strongly  pressed 
with  these  authorities,  as  establishing  the  principle  that  any  right  to  recover  money 
or  money's  worth  may  be  treated  as  a  debt,  when  its  amount  can  be  fixed  by  calcula- 
tion. But  we  think  that  those  cases  must  be  regarded  as  exceptions  to  the  rule, 
which  is,  generally  speaking,  that  no  claim  of  this  nature  shall  be  provable  as  a  debt, 
for  which  the  intervention  of  a  jury  is  necessary."  In  the  ease  of  Government 
stock,  there  is  but  one  contingency,  viz.  the  fluctuation  in  the  market-value  :  but,  with 
regard  to  railway  and  mining  shares  or  stock,  the  contingencies  affecting  their  value 
are  infinitely  various.     It  may  be  that  the  performance  of  the  covenant  in  that  respect 

(i)  The  177th  section  enacts,  "that,  if  any  bankrupt  shall,  before  the  issuing  of 
the  fiat  or  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  have  contracted  any 
debt  payable  upon  <t  contingency  which  shall  not  have  happened  before  the  issuing  of 
such  fiat  or  the  filing  of  such  petition,  the  person  with  whom  such  debt  has  been 
contracted  may,  if  he  think  til,  apply  to  the  court  to  set  a  value  upon  such  debt,  and 
the  court  is  hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such  person 
to  prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon;  or,  if  such 
value  shall  not  be  0 ascertained  before  the  contingency  shall  have  happened,  then  such 
person  may,  after  such  contingency  shall  have  happened,  prove  in  respect  of  such  debt, 
and  receive  dividends  with  the  other  creditors,  noi  disturbing  any  former  dividends; 
provided  such  person  had  not  when  such  debt  was  contracted  notice  of  any  acl  of 
bankruptcy  by  such  bankrupt  commit  ted.' 

And  the  178th  section  enacts,  "that,  if  any  trader  who  shall  become  bankrupt 
after  the  commencement  of  this  act  shall  have  contracted,  before  the  filing  of  a 
petition  for  adjudication  of  bankruptcy,  a  liability  to  pay  money  upon  a  eoi  which 
shall  not  have  happened,  and   the  demand  in   respeel    thereof  shall   not  have  1 n 

ascertained  before    I  lie    filing    of    such    petition,   in    every  such  rase,  if    such    liability   lie 

not  provable  under  any  other  provisions  of  this  act,  the  person  with  whom  such 
liability  has  been  contracted  shall  !«■  admitted  to  claim  for  such  sum  as  the  court  shall 

think  lit  ;  and,  alter  tin'  contingency  shall  have  bappe I,  anil  the  demand  in  respeel 

of  such  liability  shall  have  been  ascertained,  he  shall  !»•  admitted  to  prove  Buch 
demand,  and  receive  dividends  with  the  other  creditors,  and,  bo  far  a--  practicabl 

if  the  contingency  had  happened  and  the  demand  had  been  ascertained  before  the 
tiling  of  such  pel  il  ion,  but  not  disturbing  former  dividends  ;   |""'.  ided  such  person  had 

not,  at  the  time  such  liability  was  trailed,  notice  of  any  ael  of  bankruptcy  by  such 

bankrupt  commit  ted 


1234  BETTELEY    V.  STAINSBY  12  C.  B.  (N.  S.)  489. 

would  he  a  burthen  to  the  covenantee.  In  Owen  v.  Routh,  14  C.  B.  327,  this  court 
held  that  the  discharge  of  an  insolvent  under  the  1  &  2  Vict.  c.  110,  did  not 
operate  to  release  him  from  a  claim  for  unliquidated  damages  for  not  re-delivering 
mining  shares,  pursuant  to  a  contract  for  that  purpose.  With  reference  to  the  case 
of  Utterson  v.  Vernon,  Maule,  J.,  there  observes, — "Stock  is  treated  as  a  pecuniary 
thing.  In  strictness,  it  is  a  right  to  receive  an  annuity."  That  is  a  [489]  distinct 
authority  to  shew  that  stock  or  shares  in  a  trading  body  do  not  fall  within  the 
decisions  as  to  government  stock.  The  claim  for  not  indemnifying  the  plaintiff  against 
calls  is  of  a  more  uncertain  character  still.  In  Taylor  v.  Young,  3  B.  &  Aid.  521,  one 
of  two  assignees  of  a  lease  gave  a  bond  to  the  lessee,  by  whom  the  assignment  was 
made,  conditioned  for  the  payment  of  the  rent  to  the  lessor,  and  the  performance  of 
the  other  covenants  in  the  lease,  and  for  indemnifying  the  lessee  against  the  non- 
performance of  the  covenants  :  both  the  assignees  of  the  lease  having  become  bankrupt, 
and  the  bond  having  been  forfeited  before  the  bankruptcy — it  was  held  that  the 
lessee  could  not  prove,  in  respect  of  the  penalty,  under  the  commission,  the  bond 
being  incapable  of  valuation.  "The  entire  value  of  the  bond,"  says  Abbott,  C.  J., 
"could  not  have  been  proved,  because  it  is  manifest  that  an  indemnity  is  incapable  of 
being  estimated  ;  and  I  am  not  aware  of  any  case  in  which  a  partial  proof  under  such 
a  bond  as  this  has  been  admitted."  Who  can  estimate  the  value  of  a  covenant  to 
indemnify  against  calls  on  mining  shares? 

2.  Then,  is  this  a  "debt  payable  upon  a  contingency,"  within  s.  177,  or  "  a  liability 
to  pay  money  upon  a  contingency,"  within  s.  17s?  It  is  obviously  not  a  debt.  The 
subject  was  very  fully  considered  in  Warburg  v.  Tucker,  5  Ellis  &  B.  384.  There,  the 
defendant,  being  indebted  to  the  plaintiff,  assigned  to  him  as  security  an  insurance 
on  the  defendant's  life  and  an  insurance  on  the  life  of  the  defendant's  wife,  and 
covenanted, — first,  to  pay  the  premiums, — secondly,  that,  if  he  did  not  pay  them,  the 
plaintiff  might  pay  them,  and  the  defendant  would  re-pay  the  plaintiff.  The  plaintiff 
sued  the  defendant  on  this  covenant,  assigning  as  breaches  of  covenant, — first,  that 
the  defendant  had  not  paid  the  premiums, — and,  [490]  secondly,  that  the  defendant 
had  not  paid  to  the  plaintiff  premiums  paid  by  the  plaintiff  on  the  defendant's  default. 
The  defendant  pleaded,  to  the  whole  declaration,  his  bankruptcy  and  certificate,  averring 
that  they  had  occurred  after  the  execution  of  the  deed,  but  not  that  they  had  occurred 
after  the  breaches  had  taken  place.  On  demurrer,  the  court  of  Queen's  Bench  held  that 
the  plea  gave  no  answer  to  the  declaration,  neither  of  the  plaintiff's  claims  being  a 
debt  payable  upon  a  contingency  within  s.  177  of  the  12  &  13  Vict.  c.  106,  nor  a 
liability  to  pay  money  upon  a  contingency,  within  s.  178.  All  the  elements  of 
uncertainty  pointed  out  by  the  court  there  are  equally  present  here.  [Willes,  J., 
referred  to  Maples,  App.,  Pepper,  Besp.,  18  C.  B.  177.] 

M.  Smith,  Q.  C,  contra  (a).  A  demand  arising  out  of  the  breach  of  a  covenant  to 
re-place  Government  stock  [491]  has  been  repeatedly  held,  both  in  equity  and  in  the 
common-law  courts,  to  be  provable  in  bankruptcy.  [Byles,  J.  Government  stock  is 
always  to  be  had,  and  at  an  ascertained  price.]  Here,  so  far  as  regards  the  first  four 
breaches,  the  stock  stands  upon  the  same  footing  as  Government,  or  India,  or  Bank 
stock  :  it  is  stock  created  by  an  act  of  parliament,  and  transferable  by  a  simple  entry 
of  transfer  in  the  company's  books,  and  the  value  of  which  is  ascertainable  at  any 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

As  to  the  fifth  mo!  eighth  pleas, — "That  the  causes  of  action  to  which  the  fifth  and 
eighth  pleas  are  pleaded  relate  to  a  loan  of  railway  stock,  and  to  the  breaches  of 
covenants  in  not  replacing  such  stock  at  certain  times  which  had  elapsed  before  the 
bankruptcy,  and  therefore,  by  analogy  to  the  cases  relating  to  Government  stock,  the 
plaintiff  was  entitled  to  prove,  and  was  allowed  to  prove  under  the  defendant's  bank- 
ruptcy for  the  dividends  and  the  value  of  such  stock  at  the  date  of  the  bankruptcy, 
and  the  defendant's  certificate  is  a  bar  to  the  causes  of  action  to  which  the  fifth  and 
eighth  pleas  are  pleaded,  and  such  pleas  are  good." 

As  to  the  seventh  plea, — "That  the  damnification  in  respect  of  which  the  fifth  breach 
is  assigned  having  happened  before  the  bankruptcy,  and  being  then  of  an  ascertained 
amount  and  value,  the  plaintiff  was  entitled  to  prove  in  respect  thereof  under  the 
bankruptcy,  and  the  defendant's  certificate  is  a  bar  to  the  cause  of  action  to  which 
the  seventh  plea  is  pleaded,  and  such  plea  is  good." 
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moment.     [Willes,  J.     E<  parL   Harrison,  3  Mont.   I ».  &   De  Gex,  350,  and  /•.'< 
Bateman,  In  re  Routledge,  25  Law  J.,  Bankruptcy,  19,  are  very  strong  cases,     [n  the 
former,  A.  agreed  to  sell  to  B.  for  40001.  a  Bhip  employed  on  a  distanl  voyage,  when 
she  should  arrive  at  her  port  of  discharge  in  the  United  Kingdom  ;  and   B.  agreed, 

within  one  month  alter  her  arrival,  or  within  such  further  time  as  should  be  necessary 
for  effecting  the  repair-  and  discharging  the  cargo,  on  the  execution  of  a  bill  of  sale 
of  the  vessel,  to  deliver  to  A.  two  promissory  notes  for  the  amount  of  the  purchase 

mi y,  in  default  of  which  A.  might  sell  the  ship  and  keep  the  proceeds  in  part  of  the 

purchase  money.  I!,  undertaking  to  pay  \.  any  deficiency  within  one  calendar  month 
after  such  sale  ;  ami  in  case  the  vessel  should  he  lost,  the  agreement  was  to  he  void. 
On  the  27th  of  March  the  ship  arrived,  before  which  time  B.  became  bankrupt  On 
the  .'ilst  of  March  A.  gave  notice  of  her  arrival  to  the  assignees,  who  declined  to 
complete  the  contract,  and  A.  sold  the  ship  for  28331.  It  was  held  by  Vice  Chancellor 
Knight  Bruce  that  this  agreement  .amounted  to  a  contract  on  the  part  of  B.  to  pay 
a  certain  sum  on  a  contingency,  liable  to  lie  reduced  on  another  contingency;  ami 
that  A.  might  prove  for  the  balance  of  the  40001.,  after  deducting  the  amount  of  the 
proceeds  of  the  sale  of  the  ship  Ex  parte  Bateman,  In  n  Routledge,  is  still  stronger. 
[492]  There,  the  proprietors  of  saw-mills  contracted  to  saw  timber  for  a  merchant, 
and  to  insure  him  against  loss  as  to  any  timber  that  might  he  destroyed  by  lire. 
A  fire  took  place,  and  the  timber  at  that  time  at  the  mills  was  destroyed.  The 
parties  to  the  contract  agreed  as  to  the  quantity  ami  quality  of  the  timber  destroyed, 
and  the  merchant  brought  an  action  for  the  alleged  value,  and  the  saw-mill  pro- 
prietors soon  afterwards  were  adjudicated  bankrupt.  The  merchant  proceeded 
with  the  action,  not  withstanding  the  adjudication,  and  recovered  a  verdict  for 
the  sum  alleged  to  be  the  value,  and  tendered  a  proof  for  that  sum  before  the 
Commissioner,  who  rejected  it,  but  recommended  an  appeal.  And  it  was  held  that 
the  amount  of  the  loss  was  capable  of  being  ascertained,  and  that  the  merchant 
was  entitled  to  prove.  Mere,  the  breach  took  place  before  the  bankruptcy  of 
the  defendant.]  In  Young  v.  Winter,  Hi  C.  B.  401,  A.,  being  indebted  to  1!., 
assigned     to    him    a    policy  of    assurance    on    his    life,    and    covenanted    to    pay   the 

I ual     premiums,   and    in     ease    he    did    not,   and    A.    should     pay   them,   he     would 

re-pay  him  the  amount,  with  interest,  on  demand.  II  afterwards  became  bank- 
rupt, and  obtained  his  certificate.  A  premium  accruing  due  after  the  bankruptcy, 
and  being  unpaid  by  B.,  and  A.  having  paid  it,  and  not  been  re-paid,  tins 
court  held  that  B.  was  not  discharged,  by  virtue  of  the  12  &  13  Vict.  C.  10G, 
ss.  178,  200,  from  liability  for  the  breach  of  the  first  of  these  covenants,  but 
that  he  was  discharged  quoad  the  breach  of  the  tecond  covenant,  the  amount 
so  far  being  capable  of  being  ascertained.  [Willes,  J.  Is  not  thai  incon- 
sistent with  Warburg  v.  Tucker,  5  Ellis  &  B.  384,  and  in  error,  E.  B.  &  E.  914 1  ] 
Undoubtedly  it  is  so:  but,  in  Exparle  Barwis,  In  n  Stralian,  25  L.  J., Bankruptcy,  10, 
the  holds  Justices  seem  to  incline  towards  the  decision  in  this  court  ;  for, 
[493]  Lord  Justice  Turner  there  says:  "As  to  the  cases  of  Young  \.  Winter  and 
Warburg  v.    Tnrkii,  he   should    not    say  much  about    them.      lie   did  not    see  how  they 

could  be  reconciled  ;  and,  if  it  were  necessary  to  decide  between  them,  he  should  prefer 
following  Young  v.  Winter."  [Byles,  J.  In  Exparle  Bateman,  the  amount  was  a  mere 
matter  of  calculation.]  To  be  ascertained  by  reference  to  the  market  -price.  |  Willes,  J. 
The  principle  seems  to  be  well  cniint  iated  by  <  'oh  man.  J.,  in  delivering  the  judgment  of 
the  court  in  WooUey  v.  Smith,  3  C.  B.  610,623:  "  The  cases  relating  to  contracts  to 
re  place  siock  appear  to  rest  m  id,  ame  principle  as  Johnson  v.  Spiller,  I  Dougl.  I  <>7, 
viz.  that,  where  the  day  for  replacing  ii  has  passed  before  the  bankruptcy,  so  much  of 
the  monc\  produced  by  the  original  sale  as  would  have  been  necessary  to  i^  place  it  on 
the  day  appointed  may  be  considered  as  money  had  and  received  to  the  use  of  the 

party  lending  the  stock,  and  i1   is  therefore  a  debt  ascertai I  at  the  time  of  the 

bankruptcy:  on  the  other  hand,  where  a  contract  has  been  broken,  and  the  .Ice I 

thereupon  arising  is  not  a  debt,  but  damage  .  the  a ml  ol  whioh  maj  depend  on 

various  oircumst es,  and  whioh  it  is  necessary  that   n  jury  should  estimate,  unless 

they  are  ascertained  before  the   issuing  ol  a   Bat,  they  cannot   be  prove*  I  hat 

principle  may  well  apply  here.  [Byles,  J.  Can  this  court  lee  that  there  will  always 
be  sufficient  .-lock  of  this  company  to  lie  had  in  the  market,  and  at  an  ascertained 

price?]     It  will  be  assumed  that   il \i  ting  state  of  things  continues.     In  A'*  parte 

Bateman,  Lord  Justice  Turner  Bays  :  "  In  the  present  case  I    ee  nothing  which  can  be 
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open  to  dispute,  except  the  mere  question  of  value  :  and  it  is,  I  think,  sufficiently  proved 
that  there  is  a  market-price  governing  the  value  of  timber."  There  were  [494]  many 
more  elements  of  uncertainty  in  that  case  than  can  possibly  be  suggested  here. 
[Willes,  J.  The  result  of  the  decisions  seems  to  be,  that  where  the  value  only  is  in 
dispute,  that  is  a  sum  payable  upon  a  contingency,  and  provable.  Erie,  C.  J.  Where 
the  article  is  one  of  which  there  is  an  indefinite  supply  always  in  the  market.]  Ovh  «  \ . 
]<'>>utli,  14  C.  1!.  327,  turned  upon  the  Insolvent  Debtors  Act,  the  words  of  which  are 
much  more  limited  than  those  of  the  act  under  consideration.  If  this  wag  not  provable 
as  a  debt  or  demand  within  the  165th  section,  it  is  at  all  events  "a  liability  to  pay  money 
upon  a  contingency  "  within  s.  ITS.  [Byles,  J.  The  contingency  there  would  be  that 
of  a  co-surety.]  Mo  doubt  it  embraces  the  case  of  sureties  :  the  intention  was,  as  is 
said  by  Jervis,  C.  J.,  in  Maples,  App.,  Pepper,  Resp.,  to  take  in  every  contingency. 
Warburg  v.  Tucker  is  clearly  distinguishable.  There  was  no  liability  at  all  at  the  time 
of  the  bankruptcy  ;  no  cause  of  action  ;  the  only  contingency  was  whether  any  bleaches 
would  accrue  or  not.  [Byles,  J.  The  ground  of  the  decision  was  that  the  liability, 
if  any,  was  a  liability  to  pay  damages,  not  a  liability  to  pay  money  upon  a  contingency.] 
The  judgment  of  Williams,  J.,  in  that  ease  (in  error),  does  not  touch  the  authority  oi 
Young  v.  Winter.  [Williams,  J.  The  Barons,  however,  set  themselves  on  the  side  of 
the  Queen's  Bench.  Warburg  v.  Tucker  was  afterwards  considered  in  a  case  in  this 
court,  of  Boyd  v.  Robins,  ante,  vol.  iv.,  p.  749.  There,  A.  and  B.,  in  July,  1850,  gave 
C.  a  guarantee  (continuing)  for  goods  to  be  supplied  to  D.,  with  a  stipulation  that  the 
security  should  subsist  "  until  C.  received  a  notice  in  writing  to  the  contrary  :  "goods 
were  supplied  to  I),  upon  the  faith  of  this  guarantee,  and  a  balance  exceeding  2001. 
was  due  in  respect  thereof  :  in  June,  1 854,  B.  became  [495]  bankrupt,  and  duly  obtained 
his  certificate  :  no  notice  having  been  given  to  determine  the  guarantee, — this  court 
held  that  B.'s  liability  therein  was  a  "  contingent  liability  "  within  s.  178.  This  decision 
was  reversed  by  the  Exchequer  Chamber  (ante,  vol.  v.,  p.  597) ;  and  the  judgment  of 
the  Lord  Chief  Baron  is  somewhat  significant  of  the  notion  entertained  of  Warburg  v. 
Tucker.  "We  are  all  of  opinion,"  he  says,  "that  the  178th  section  of  the  12  &  13 
Met.  c.  106,  does  not  apply  to  a  case  like  this,  and  that  a  liability  upon  a  guarantee 
under  which  goods  are  supplied  after  the  bankruptcy  is  not  discharged  by  the  certificate 
of  the  surety."  Byles,  J.  This  is  a  case  where  the  contingency  has  happened.]  Yes: 
the  covenant  had  been  broken,  and  the  plaintiff  was  compelled  to  pay  the  money  before 
the  bankruptcy. 

Hannen,  in  reply.  There  is  a  manifest  difference  between  Government  stocks  and 
stock  or  shares  in  a  trading  company.  Every  court  will  presume  that  the  Government  will 
discharge  its  liabilities  ;  but  no  such  presumption  can  lie  made  as  to  trading  companies. 
To  constitute  a  debt  that  is  provable,  the  value  must  be  capable  of  estimation  without 
the  intervention  of  a  jury.  Can  that  be  said  of  a  contract  to  indemnify  the  plaintiff 
against  his  own  primary  liability  I  The  dictum  of  Lord  Justice  Turner,  in  Ex  parte 
is  to  the  cases  of  Warburg  v.  Tucker  and  Young  v.  Winter,  was  uttered  before 
the  former  of  those  cases  had  been  affirmed  by  the  Exchequer  Chamber.  [Williams,  J. 
What  do  you  say  to  the  judgment  of  Coltman,  J.,  in  WooUey  v.  Smith,  3  C.  B.  610 ? 
That  is  entitled  to  great  respect  as  the  deliberate  judgment  of  three  very  eminent 
judges.]  That  can  hardly  be  considered  as  a  decision  upon  the  subject.  It  was 
unnecessary  for  the  disposal  of  the  point  before  the  court ;  and  one  [496]  of  those 
learned  judges  has  on  a  later  occasion, — in  Owen  v.  Routh,  14  C.  B.  327, — given  a 
somewhat  different  explanation  of  the  Government  stock  cases,  and  that  in  a  case 
where  it  was  necessary  to  do  so. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

The  plaintiff  sued  for  six  breaches  of  covenant,  which  for  the  purpose  of  decision 
may  be  said  to  be  iu  two  classes.  The  first,  second,  third,  and  sixth  breaches  are 
assigned  on  covenants  to  replace  amounts  of  preferential  stock  in  the  Oxford,  Worcester, 
and  Wolverhampton  railway  on  a  given  day  ;  and  the  fourth  is  assigned  on  a  covenant 
to  pay  to  the  plaintiff  the  dividends,  if  any,  which  should  become  due  on  such  stock 
before  that  day.     Those  five  breaches  form  one  class. 

The  fifth  breach  is  on  a  covenant  to  indemnify  the  plaintiff  against  calls,  &c.  made 
on  certain  shares  in  Wheal  Guskin  mine,  assigned  to  the  plaintiff  as  a  security  for  the 
re-placement  of  the  stock  above  mentioned,  which  calls  had  been  made  and  paid  by 
the  plaintiff. 
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Tn  these  I ii-i-.-n-lif.s  the  defendant  pleaded  his  bankruptcy,  and  thai  fche  Baid  causes 
of  action  accrued  before  his  bankruptcy. 

Upon  demurrer  to  these  pleas,  the  plaintiff  has  contended  thai  bis  claim  was  nol 
for  s  debt  or  demand  provable  under  s.  165  of  the  Bankrupt  Law  Consolidation  Act, 
1849, 12  &  13  Vict.  c.  106,  but  for  unliquidated  damages :  and  he  cited  Greeny.  /•'< 
8  Ail.  &  E  701,  .'i  X.  &  P.  634,  where  the  amount  due  for  not  receiving  a  cargo  of  oil 
was  held  not  provable,  and  Taylor  v.  Young,  ■'!  li.  &  Aid.  521,  where  the  amount  [497] 
ilue  for  not  indemnifying  against  the  covenants  in  a  lease  was  held  not  provable. 

He  further  contended  that  it  was  not  provable  as  a  liability  to  pay  a  debt  or 
money  on  a  contingency,  under  ss.  177  or  178,     as  to  which  he  is  right. 

To  the  first  point  the  defendant  has  answered  thai,  as  all  the  breaches  were 
complete  before  the  bankruptcy,  the  measure  of  damages  in  respect  <'t  each  breach 
was  as  certain  as  it  is  in  an  action  for  the  price  of  goods  ttaving  a  market  value,  or 

money  paid  to  the  use  of  the  plaintiff,  so  that  the  a nut  of  the  claim  might  have 

been  sworn  to  as  a  demand  at  the  time  of  the  bankruptcy  ;  and  that  therefore  it  was 
provable  under  s.  165,  and  the  pleas  good. 

In  our  opinion,  the  defendant  is  right. 

With  respect  to  the  breaches  for  the  non-replacement  of  the  stock  above  ment I 

on  the  given  days,  the  question  is  whether  that  stock  had  a  market  value  at  the  time 
of  the  breach  and  of  the  bankruptcy  :  if  it  had,  such  market  value  would  be  the  measure 
of  the  damages,  and  the  amount  of  such  damages  would  be  a  demand  for  a  sum 
certain  ;  and  though  in  the  technical  sense  of  pleading  it  would  not  be  a  debt,  we  think 
it  would  be  equivalent  to  a. debt  within  the  meaning  of  the  Bankrupt  Act,  and  be 
comprised  under  the  word  '•demand." 

We  should  presume  that  the  preferential  stock  of  a  known  railway  had  a  market 
value  On  a  day  that  is  past,  unless  the  contrary  appeared:  the  more  so,  as  the 
contract  seems  to  shew  that  the  plaintiff  treated  it  as  having  a  market  value  The 
transaction  is,  in  substance,  a  loan.  The  covenant  is,  in  substance,  to  secure  the 
re  payment  thereof.  The  amount  required  for  the  loan  may  have  been  obtained  by 
the  sale  of  the  stock  :  certain  it  is  that  the  amount  to  be  paid  in  satisfaction  of  the 
debt  is  to  be  ascertained  by  the  [498]  purchase  of  stock  on  the  given  day,  instead  of 
a  repayment  of  a  certain  sum  at  the  time  fixed.  On  whatever  day  the  plaintiff  elects 
to  have  the  damages  assessed,  the  market  value  of  the  stock  on  that  day  settles 
the  amount. 

Although  there  is  some  apparent  conflict  in  the  application  of  the  principles  which 
govern  in  these  cases,  there  seems  none  in  respect  of  the  principles  themselves,  and 
none  in  respect  of  the  intention  of  the  legislature  to  clear  the  bankrupt  effectually 
from  pecuniary  liability, 

If  the  amount  due  for  damages  for  breach  of  contract  can  be  ascertained  with 
reasonable  certainly  without  the  intervention  of  a  jury,  we  take  it  to  be  established 

that  such  amount  may  be  proved  as  a  demand.  Also  the  importance  is  apparent  of 
the  distinction  between  lncacheS  of  contract  before  the  bankruptcy  and  those  after  it, 
in  respect  of  facility  for  ascertaining  BUCh  amount.  In  /  Ttk  I  SOW  V.  I  <  mon,  ■'<  T.  ft.  539 
the  amount  of  damages  due  for  not  replacing  Government  stock  was  held  to  be  provabh 
because  it  could  be  ascertained:  and  in  the  same  case  in  l  1'.  R.  570,  the  same  claim 
was  held  not  to  lie  provable,  because  the  breach  had  not  occui  red  before  the  bankruptcy. 
In  Taylor  v.  Young,  '■'•  I!  A-  Aid.  521,  a  claim  upon  a  bond  conditioned  to  indemnify 
a  lessee  against  breaches  of  the  covenants  in  In-  lease,  was  held  not  provable  in  n  p 
of  breaches  before  the  bankruptcy,  because  the  bond   would  continue  in  force  for 

breacbe  i  jub  equenf  thereto,  and  a  partial  | f  confined  to  those  before,  under  such 

a  bond,  would  noi  be  admitted,  [n  Green  v.  Bkknell  v  \d.  &  E.  701,  3  N.  &  I'  634, 
these  principles  arc  clearly  stated  iii  argument,  and  well  supported  by  authority,  by 
Mr.  I  oil.ii  i  son  i,,r  the  plaint  ill':  and  the  judgment  foi  the  defendant  affirm  them,  but 
denies  their  application  to  [499]  the  breach  of  the  contract  there  in  question,  vi:    the 

noii  acceptance  of  a  cargo  of  oil.     The  c i  hold-  that,  in  that  ca  e,  tie-  intervention 

of  a  jury  might  be  requisite  for.  Bottling  the  a it;  "tor  every  oi i  tin-  data  which 

form  the   basis  of   Hie   calculation    may  l.r   d d  and  disputed,  and  i-   the  Bubjei  i    ol 

opinion  rather  than  a  direct  decision  of  fart-.' 

Our  judgment  dors  not  conflict  with  tin,  case  in  respect  ol  the  principles  which 
govern;  and  it  is  not  necessary  for  us  to  »y  how  we  should  have  applied  those 
principles,  if  the  fact  -  oi  that  case  were  before  u    t"i  adjudication. 
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These  principles  are  again  clearly  recognized  and  rationally  applied  in  the  sound 
judgment  of  Lord  Justice  Turner,  in  Ex  parte  Bateman,  In  re  Routledge,  25  Law  .)., 
Bankruptcy,  19.  There,  the  bankrupt  received  timber  to  be  sawed,  and  contracted 
to  insure  it  against  loss  by  lire.  The  timber  was  burnt  before  bankruptcy,  and  was 
not  insured  :  and  the  Lords  Justices  decided  that  the  owner  of  the  timber  was  entitled 
to  prove  for  his  claim  for  the  breach  of  the  contract  to  insure.  The  quantity  of  the 
timber  had  been  ascertained  before  the  bankruptcy.  It  was  proved  to  have  a  market 
value,  that  is,  it  was  a  commodity  of  known  quality,  of  which  there  was  a  constant 
regular  supply  in  the  market.  The  amount  due  for  not  insuring  was  precisely  the 
same  as  would  have  been  due  for  the  same  quantity  of  timber  sold  and  delivered.  It 
was  held,  therefore,  to  be  equivalent  to  a  debt,  though  technically  a  right  to  damages. 
Being  equivalent  to  a  debt,  it  was  a  demand,  and  might  be  proved. 

If  we  are  right  in  assuming  that  the  preferential  stock  in  this  case  has  a  market 
value  in  the  sense  above  mentioned,  the  decision  in  Ex  parte  Bateman  is  decisive  of 
the  present  action,  so  far  as  relates  to  the  [500]  non  replacement  of  the  preferential 
stock  on  the  appointed  day. 

Then,  with  respect  to  the  count  for  non-pa37ment  of  the  dividends  that  were  paid 
by  the  railway  company  during  a  certain  time,  and  with  respect  to  the  count  for  calls 
paid  by  the  plaintiff  before  the  bankruptcy,  the  amount  of  the  claim  is  even  more 
clearly  ascertained  by  simple  addition  than  the  amount  of  the  claim  for  not  replacing 
stock,  and  therefore  is  a  provable  claim. 

The  case  of  Warburg  v.  Tucker,  5  Ellis  &  B.  .' ! ^ 4 ,  is  consistent  with  this  judgment. 
There,  the  covenants  to  pay  premiums  on  a  life-policy,  and  to  re-pay  premiums  if  paid 
by  the  plaintiff,  had  not  been  broken  before  the  bankruptcy.  The  judgment  is  founded 
on  the  distinction  that  the  breach  was  not  before  bankruptcy,  and  it  therefore  by 
implication  declares  that,  if  the  latter  breach  had  taken  place  before  the  bankruptcy, 
the  amount  would  have  formed  a  provable  claim. 

For  these  reasons,  our  judgment  is  for  the  defendant. 

Judgment  for  the  defendant. 

[501]    Blades  v.  Higgs  and  Another.     Feb.  7th,  1862. 

[S.  C.  in  Exchequer  Chamber,  13  C.  B.  N.  S.  844:  and  in  House  of  Lords,  20  C.  B. 
N.  S.  214;  II  H.  L.  C.  621  ;  11  E.  R.  1474.  See  the  cases  cited  in  the  notes, 
11  E.  B.  1474,  and  at  20  C.  B.  N.  S.  214.] 

Held, — on  the  authority  of  Rigg  v.  Tin  Earl  of  Lonsdale,  1  Hurlst.  &  X.  923, — that 
the  owner  of  land  has  a  property  in  game  killed  thereon. 

The  first  count  of  the  declaration  charged  that  the  defendants  converted  to  their 
own  use,  or  wrongfully  deprived  th  plaintiff  of  //<<  use  and  possession  of  (a),  the  plaintiff's 
goods,  that  is  to  say,  rabbits  and  dead  rabbits.  The  second  count  stated  that  the 
defendants  assaulted  and  beat  and  pushed  about  the  plaintiff,  and  took  from  the 
plaintiff  the  plaintiff's  goods,  that  is  to  say,  rabbits  and  dead  rabbits  :  And  the  plaintiff 
claimed  201. 

The  defendants  pleaded, — first,  not  guilty, —secondly,  to  all  but  the  assaulting, 
beating,  and  pushing  the  plaintiff,  that  the  said  goods  were  not,  nor  were  any  of  them, 
the  plaintiff's,  as  alleged, — thirdly,  as  to  the  assaulting,  beating,  and  pushing  the 
plaintiff,  that  the  plaintiff,  at  the  said  time  when,  tV-c,  had  wrongfully  in  his  possession 
certain  dead  rabbits  of  and  belonging  to  the  Marquis  of  Exeter,  and  the  said  rabbits 
were  then  in  the  possession  of  the  plaintiff  without  the  leave  and  licence  and  against 
the  will  of  the  said  marquis,  and  the  plaintiff  was  about  wrongfully  and  unlawfully  to 

(a)  It  is  somewhat  singular  that  pleaders  will  pertinaciously  adhere  to  the  typo- 
graphical blunder  in  the  2i<th  form  given  in  Sched.  B.  to  the  Common  Law  Procedure 
Act,  1852  (although  it  has  been  so  often  pointed  out),  and  still  persist  in  drawing  the 
count  for  a  conversion  with  an  alternative.  It  was  intended  to  run  thus, — "  That  the 
defendant  converted  to  his  own  use  [or,  "wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of"]  the  plaintiffs  goods,  that  is  to  say,  &c.  &c.  See  Day's  Common 
Law  Procedure  Acts,  ISO,  n. 

The  form  given  in  Bullen  &  Leake,  p.  173,  unwarrantably  substitutes  "and" 
for  "or." 
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take  and  cany  away  the  said  rabbits,  and  convert  the  [502]  same  to  his  own  use; 
whereupon  the  defendants,  as  the  servants  of  the  said  marquis,  and  by  his  command, 
requested  the  plaintiff  to  refrain  from  carrying  away  and  converting  the  said  rabbits, 
and  to  quit  possession  thereof  to  the  defendants  as  such  servants,  which  the  plaintiff 

refused  to  do ;  ami  thereupon  the  defendants,  as  the  servants  of  the  said  marquis,  and 
by  his  command,  gently  laid  their  bands  upon  the  plaintiff,  and  took  the  said  rabbits 
from  him,  using  uo  more  force  than  accessary  ;  which  were  the  alleged  trespasses. 

'The  plaintiff  joined  issue  on  all  the  pleas,  and  also  demurred  to  the  third  plea,  on 
the  ground  that,  except  under  peculiar  circumstances,  the  right  of  recaption  cannot  be 
exercised  when  it  cannot  be  effected  without  an  assault  or  other  force  (a). 

The  issues  of  fact  came  on  to  be  tried  before  Willes,  J.,a<  the  last  Summer  As 
for  the  county  of  Leicester,  when  the  following  facts  appeared  in  evidence:  The 
plaintiff' is  a  fishmonger  and  licensed  dealer  in  game  at  Stamford,  in  the  county  of 
Lincoln;  and  the  defendants,  William  Biggs,  and  Thomas  I'ercival,  are,  the  former, 
the  steward,  and  the  latter  a  servant  in  the  employ  of  the  Marquis  of  Kxcter.  Between 
7  &  8  o'clock  in  the  morning  of  the  16th  of  October,  lstio,  the  plaiutill  bought  of  a 
man  named  Nates  two  bags  containing  about  ninety  rabbits,  and  ordered  them  to  be 
consigned  to  him  at  the  Midland  station  at  Stamford.  The  plaiutill',  upon  the  purchase, 
paid  41.  15s.  for  the  rabbits.  A  few  minutes  before  9  o'clock  the  same  morning,  tic 
plaiutill' went  to  the  [503J  Midland  station  with  a  barrow  for  the  purpose  of  bringing 
the  rabbits  away  to  his  shop.  The  bags  arrived,  directed  to  the  plaiutill',  with  one  of 
his  own  printed  labels;  and  the  plaiutill' paid  Is.  for  the  carriage  of  them  to  Stamford, 
and  they  were  delivered  to  him.  As  he  was  proceeding  to  put  the  two  bags  in  the 
barrow,  and  before  he  had  got  them  on,  the  defendant  lliggs  came  up  to  the  plaintiff 
and  said  he  wanted  to  see  what  was  in  the  bags,  to  which  the  plaintiff  said  he  should 
not  allow  him  ;  and,  with  the  assistance  of  a  porter,  the  plaiutill'  lifted  the  bags  on 
the  barrow.  The  defendant  lliggs  remained  there  until  two  policemen  came,  and  then 
he  directed  them  to  see  what  the  bags  contained.  The  plaiutill' said  he  might.  One 
of  the  policemen  looked  into  them;  and,  seeing  that  they  contained  dead  rabbits,  lie 
allowed  the  plaiutill'  to  take  them,  and  assisted  him  in  putting  them  back  on  the 
barrow.  The  other  defendant,  I'ercival,  then  came  up,  and  said,  "1  shall  take  these 
rabbits;  they  are  mine:  '  and  the  defendant  lliggs  said  also,  "They  are  the  Marquis 
of  Exeter's.  The  defendants  then  attempted  to  get  possession  of  the  bags,  and  the 
plaiutill'  resisted  for  some  time,  until  at  length  one  of  the  policemen  saying  to  him  it 
was  no  use  his  struggling  any  longer,  he  discontinued  his  resistance,  and  the  defendants 
took  possession  of  the  bags  and  their  contents.  Another  game-dealer  in  the  town, 
named  Pollard,  was  fetched  to  the  spot  to  buy  I  hi'  rabbits;  ami  they  were  sold  to  him 
by  the  defendants,  the  plaintiff  protesting  against  the  sale  of  his  property.  The  two 
bags  were  directed  to  the  plaiutill',  and  had  been  sent  from  the  Kctlon  station  on  the 
Midland  railway. 

Flic  c Bel  tor  the  defendants  proposed  to  prove  on  their  behalf  thai  the  persons 

who  transmitted  the  rabbits  to  the  plaintiff  went  upon  the  Marquis  of  [504]  Exeter's 
land  and  took  the  rabbits,  and  killed  them  and  put  them  into  the  bags  then',  and  then 

carried  them  to  the  railway  station  at   Kettoii  ;  and  he  contended  that  the  property 

ill  I  lie  rabbits  was  in  Lord  Exeter,  and  that  the  defendants,  acting  under  his  authority, 
were  jusl  ilicd  in  I  lie  course  i  he\    ,n  lopted. 

The  leal  ned  judge  instructed  I  lie  jury  in  substance  as  lollo ws  :      "  A  man's  property 

in  tin'  land  does  not  give  him  any  right  of  property  in  animals  of  a  wild  nature  upon 

the  land  after  they  have  become  old  enough  to  escape  from  it.  According  to  Lord 
Coke's  Institutes,  a  man  has  no  property  in  a  wild  animal  when  it  is  no  longer  in  his 
power  to  restrain  it.     There  are  many  very  curious  decisions  on  that   branch  of  the 

law, — as,  for  instance,  that   tl wner  of  a  hawk   retains  his  properl)   in  it   only  so  long 

as  he  can  lure  il  luck.     As  to  young  annuals,  a  greater  property  may  be  acquired  in 

t  hem  .    for,   they   may  be  taken  out  of  the  nests  :    but,  so  BOOH  a-  t  hey  arc  able  to  escape 

on  to  on. it b oi  man's  land,  tin'  property  in  them  is  gone.     A  man  can  have  a ore 

right  to  a  rabbit  than  he  has  to  a  sparrow  on  the  land  of  another.     It  is,  I  "«".  im 

(a)  The  third  plea  was  held  to  be  good,  on  the  ground  that  the  ownei  ol  goods 

(or  In-  servant  acting  by  his  commana)  which  arc  wrongfully  in  the  possessi t 

another,  may  justify  an  assault  in  order  to  repo   ess  I self  oi  them,  no  unnecessary 

violence  being  used.     Ante,  \..|.  \.,  p  713. 
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difficult  to  make  any  sensible  distinction  ;  and,  for  myself,  I  never  could  see  the 
distinction  between  a  pheasant  and  a  fowl  which  I  choose  to  rear  and  encourage  on 
my  land.  I  never  could  see  the  distinction  between  the  pheasant  preserved  and  fed 
on  my  land  and  the  barn-door  family  :  but  there  is  that  distinction  in  the  law;  and 
I  am  bound  to  administer  the  law  as  I  find  it.  The  whole  theory  of  the  game-laws  is 
founded  on  there  being  no  permanency  in  property  of  this  description.  One  who 
enters  on  the  land  of  another  without  licence  is  a  trespasser.  The  proofs  may  be  as 
large  as  the  defendants  wish  :  but,  if  a  person  goes  on  to  the  land  of  the  Marquis  of 
Exeter  and  kills  a  rabbit  or  any  number  of  rabbits,  and  ear  [505]  ties  them  away  and 
sells  them  to  a  fishmonger,  the  Marquis  of  Exeter's  servants  have  no  right  to  go  to 
the  fishmonger's  and  take  them  from  him.  The  property  in  the  rabbits  would  be  in 
the  fishmonger,  though  the  taking  them  was  an  act  of  trespass.  He  might  be  subject 
to  the  game  laws.  It  is  not  like  felling  a  tree,  and  then  carrying  it  oil'  the  land.  If 
these  rabbits  were  the  property  of  Lord  Exeter  at  the  time  they  were  seized,  the 
defendants  would  be  justified  in  seizing  them.  But,  were  they  Lord  Exeter's  !  The 
learned  counsel  for  the  defendants  proposed  to  shew  that  certain  poachers  were  in 
Lord  Exeter's  grounds,  and  took  the  rabbits  in  question,  and  sent  them  from  Kettou 
station  to  Stamford,  and  therefore  they  were  the  property  of  that  nobleman,  anil  he 
had  a  right  by  the  hands  of  his  servants  to  take  them  back.  I  think  not.  The 
learned  counsel  has  read  a  passage  from  a  book  of  repute,  which  he  thinks  supports 
his  view  of  the  law.  But  the  bent  of  my  opinion  is  far  too  strong  and  has  existed  too 
long  a  time  to  induce  me  to  entertain  a  doubt  about  it.  My  notion  is,  that  a  person 
\\  In  i  kills  wild  animals,  such  as  rabbits,  on  the  land  of  another,  is  liable  as  for  a  trespass 
at  the  instance  of  the  owner  of  the  land,  under  the  gamedaws,  or  to  an  action.  I 
repeat,  I  never  could  understand  why  such  a  law  should  exist:  because,  if  a  man  has 
land,  and  chooses  to  rear  pheasants  and  what  not  upon  it,  and  incurs  the  labour  and 
expense  of  feeding  and  preserving  them  (at  much  more  cost  than  ordinary  barn-door 
fowls).  I  could  never  understand  why  the  law  as  to  larceny  should  not  apply  to  them. 
According  to  all  principle  and  reason,  they  should  belong  to  the  man  who  created  the 
property,  just  as  much  as  domestic  poultry.  The  result  is  that  I  rule  that,  in  point 
of  law,  the  plaintiff  was  entitled  to  the  rabbits  in  ques-[506]-tion,  and  that  the  defen- 
dants were  not  justified  in  taking  them  from  him. 

The  jury  thereupon  returned  a  verdict  for  the  plaintiff,  with  61.  10s.  damages. 

Macaulay,  Q.  C.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  "that  the  learned  judge  misdirected  the  jury,  in  telling  them  that  the  facts 
relied  upon  by  the  defendants,  if  taken  as  proved,  did  not  constitute  evidence  that 
the  right  to  the  possession  of  the  rabbits  was  in  the  Marquis  of  Exeter.  He  referred 
to  Sutton  \.  Moody,  1  El.  Raym.  250,  2  Salk.  556,  3  Salk.  290,  5  Mod.  375,  12  Mod. 
144,  Comb.  458,  Comyns,  34",  Holt.  608,  '  i  /.  14  East,  249,  Th*  Earl 

,,/  Lonsdali  v.  Bigg,  11  Exch.  654,  and  the  same  case  in  error,  Bigg  v.  The  Earl  of 
Lonsdale,  1  Hurlst.  &  X.  923. 

Hayes,  Serjt.,  shewed  cause.  The  defendants  claim  a  right  to  re-take  the  rabbits 
in  question  as  chattels.  This,  it  is  submitted,  is  opposed  to  all  the  authorities.  Much 
reliance  is  placed  upon  the  dictum  of  Holt,  C.  J.,  in  Sutton  v.  Moody,  1  Ed.  Raym. 
250(a).  That  was  trespass  quare  clausum  suum  fregit,  et  centum  cuniculos  suos 
adtunc  et  ibidem  inventos  \  enatus  fait,  occidit,  cepit,  et  asportavit.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  entire  damages.  Gould,  Serjt., 
moved  in  arrest  of  judgment,  that  conies  are  fene  naturae,  and  therefore  there 
is  no  property  in  them  in  any  ;  therefore,  since  the  plaintiff  has  laid  property  in  them 
by  the  word  suos,  it  is  ill,  and  no  damages  ought  to  have  been  given  for  them.  But, 
if  [507]  the  action  had  been  for  having  hunted  in  warrenna  sua,  and  killed  cuniculos 
suos  there  found,  it  had  been  good,  for  then  he  would  have  had  a  privileged  property 
in  them.  The  same  law  for  Hsh  taken  in  separali  piscaria.  F.  X.  B.  87  ;  Child  v. 
Greenhill,  Cro.  Car.  553,  March,  48,  \V.  Jones,  440.  But,  generally,  there  is  no 
property  in  those  things  which  are  fene  naturae,  and  therefore  trover  does  not  lie  for 
a  hawk,  without  alleging  that  he  was  reclaimed  ;  and  in  such  an  action  it  was  adjudged 
against  the  plaintiff,  though  it  was  alleged  in  the  declaration  that  he  was  possessed  of 
the  hawk  as  of  his  proper  goods :  Dyer,  306  b.,  pi.  66.     Sed  non  allocatur:  for,  per 

(a)  S.  C.  2  Salk.  556,  5  Mod.  375,  Comb.  458,  Comyns,  34,  12  Mod.  144,  Holt, 
60S,  3  Salk.  290. 
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Holt,  C.  J.,  "a  wan-en  is  a  privilege  to  use  his  land  to  such  a  purpose:  and  a  man 
may  have  warren  in  his  own  land,  and,  he  may  alien  the  land  and  retain  the  privilege 
of  warren.     But  this  gives  no  greater  property  in  the  conies  to  the  warrener,  for  the 

property  arises  to  the  party  from  the  possession  ;  and  therefore,  if  a  man  keeps  conies 
in  his  close  (as  he  may),  he  has  a  possessory  property  in  them  so  long  as  they  abide 
there:  but,  if  they  run  into  the  land  of  his  neighbour,  he  may  kill  them,  for  then  he 
has  the  possessory  property.  //'  A.  starts  a  hare  m  the  ground  oj  /.'.,  '(»</  hunts  >l  and 
kills  it  there,  the  property  continues  all  the  while  in  li.  lint,  if  A.  starts  a  hare  in  the 
ground  of  B.,  and  hunts  it  into  the  ground  of  C,  and  kills  it  there,  the  property  is  in 
A.,  the  hunter,  but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  grounds  as 
well  of  B.  as  of  C.  But,  if  A.  starts  a  hare,  &e.  in  a  forest  or  warren  of  B.,  and  hunts 
it  into  the  ground  of  C,  and  there  kills  it,  the  property  remains  all  the  while  in  B., 
the  proprietor  of  the  warren,  because  the  privilege  continues.  And  these  distinctions 
Holt,  C.  J.,  took  upon  the  authority  of  12  H.  8,  fo.  9.  And  by  the  whole  court, 
[508]  judgment  was  given  for  the  plaintiff',  because  he  had  a  property  by  the  posses- 
sion." A  correct  representation  of  the  case  in  the  Year  Book  is  given  in  12  Mod.  145, 
where  Holt,  G.  J.,  is  reported  to  have  said, — "When  we  gave  judgment  in  this  case, 
I  mentioned  12  H.  8,  fo.  9,  which  was  this  :  One  hunted  in  a  forest  and  roused  a  deer 
therein,  and  ran  him  into  another  man's  ground,  and  the  forester  made  fresh  pursuit  : 
and  it  was  held  that,  in  regard  the  forest  was  a  place  of  privilege,  the  forester  making 
fresh  pursuit,  he  may  re-take  the  deer  in  another  man's  ground.  They  held  also  that, 
if  a  man  start  game  in  his  own  ground,  and  hunt  it  into  his  neighbour's  ground,  and 
there  kill  it,  yet,  in  regard  of  his  first  starting  and  pursuit,  the  property  is  still  in 
him  ;  and  it  may  be  inferred  from  that  case  that,  if  I  start  game  in  one  man's  ground 
which  is  not  my  own.  and  hunt  it  into  another  man's  ground,  and  there  kill  it,  the 
property  is  in  me,  because  the  party  in  whose  ground  it  was  started  having  no  privilege, 
he  cannot  come  and  take  it."  He  also  refers  to  a  case  of  Ashford  v.  Pollexfi  n  ("),  and 
Malhche  v.  Easily,  3  Lev.  [509]  227,  "trespass  quare  piscatus  est  in  piscaria,  without 
saying  'separali'  or  'libera,'  and  pisces  suos  cepit,  which  after  verdict  was  held  well  ; 
though  in  a  several  fishery  the  fish  are  as  much  at  liberty  as  game  on  any  common 
ground."  [Willes,  J.  The  dictum  of  Lord  Holt  in  Svitmi  v.  Moody  is  affirmed  by 
Martin,  B.,  in  Graham  v.  Ewart,  11  Exch.  326,  346,  where  he  says:  "As  to  the  general 
law  on  the  subject  of  game,  no  difference  existed  at  the  bar.  Game  are  feraa  natures, 
and  the  property  in  them  is  a  temporary  property,  consequent  upon  the  possession  of 
the  soil.  So  long  as  they  remain  upon  a  man's  land,  they  belong  to  him  ;  but,  when 
they  run  or  fly  out  of  it,  his  property  is  at  an  cud  and  gone :  Sultan  v.  Moody,  1  Ld. 
Raym.  250  ;  Churchward  v.  Stvddy,  14  East,  249."  That  was  a  judgment  of  the  whole 
court.  Is  not  the  point  settled  by  the  decision  of  the  Exchequer  (  handier  in  Rigg  \. 
Tin'  Earl  of  Lonsdale,  1  Hurlst.  &N.  92:1 1  In  the  court  below,-  -The  Earl  of  Lonsdal 
v.  Rigg,  11  Exch.  054,  671,  Martin,  B.,  says :  "The  property  in  wild  grouse  is  not 
absolute  in  any  one:  it  is  a  wild  bird,  ferse  naturae.  So  long  as  the  grouse  is  upon  a 
man's  land,  he  has  a  possessory  property  in  it:  but,  as  soon  as  it  flics  or  goes  oil'  his 
land,  his  property  is  gone.''  He  then  refers  to  Lord  Holt's  dictum  in  Sutton  V.  Moody, 
and  adds,  —  "This  view  of  the  law  was  adopted  by  the  court  of  King's  Bench  in 
Churchward  v.  Stvddy,  14  East,  249.     The  right  at  common  law,  therefore,  to  such 

(a)  This  case  is  reported  in  1  Yentris,  122,  by  the  name  of  PolUxfen  and  Ashford 
\.  Crispin,  The  plaintiffs  brought  trespass  quare  pisces  suos  eepii  in  separali  piscaria. 
I  poo  not  guilty  pleaded,  and  verdict  for  the  plaintiffs,  it  was  moved  in  arrest  of 
judgment,  thai  the  plaintiffs  ought  not-  to  have  called  them  pisces  suos,  unless  they 
had  been  in  a  trunk  or  pond:  lor,  there  is  no  more  properly  in  fishes  in  a  several 
fishery  than  in  a  free  fishery.  In  an  action  for  taking  conies  in  a  warren,  he  shall  not 
say  CUniculos  SUOS :  and  this  is  such  a  default  as  the  verdict  shall  not  aid.  Sed  lion 
allocatur  :  for,  tile  Gllicf  dust  ice  (Holt  )  said  "  It  might  lie  intended  a  stew  pond,  which 
is  a  man's  several  piscary  ;  and,  alter  a  verdict,  the  court  shall  admit  any  intendment 
to  make  the  case  good."  And  Twisden  cited  a  case  which  WHS  in  tie-pass  i|Uare 
phasiaiios  suos  :epil,  and  the  plaintiff  had  judgment  after  verdict;  for,  it  shall  be 
i  lit  ended  they  were  dead  pheasants.       And  the  case  of  I 'hi  hi  \ .  I  tin  iilull,  Gro.  ( 'ar.  553, 

IS  the  same  with  this.       lint  the  c t  held  that    it   had  been  g I  11] a  demurrer,  by 

reason  of  the  local  properly. 

And  see  Fontleroy  v.  Aylmer,  1  Ld.  liaym.  239. 
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animals  is  very  peculiar.  So  long  as  they  remain  upon  a  mail's  land,  they  belong  to 
him;  but  the  moment  they  leave  his  land,  his  property  is  gone:  and  this  is  so,  even 
if  they  be  hunted  out  of  his  land  by  a  trespasser,  and  [510J  although  they  lie  killed 
by  the  trespasser  on  another  man's  land  :  the  continued  pursuit  gives  the  property  in 
the  animals  to  the  trespasser,  in  exclusion  of  the  person  in  whose  land  they  are 
killed."]  No  authorities  are  cited  in  the  judgment  of  the  court  of  error.  [Williams,  J. 
The  Exchequer  Chamber  there  certainly  never  intended  to  decide  this  point.  I  was 
one  of  the  judges  present  there.  All  who  have  lectured  on  or  taught  the  law  of 
England  for  the  last  century  have  adopted  Lord  Holt's  doctrine  on  the  subject.  The 
court  of  error  never  dreamt  of  disputing  it  in  Rigg  v.  The  Karl  of  Lonsdale.  Keating,  J. 
Can  a  poacher  be  indicted  for  larceny  in  killing  and  carrying  away  game  ?]  Clearly 
not.  [Keating,  J.  Piatt,  B.,  in  The  Earl  of  Lonsdale  v.  Rigg,  11  Exch.  679,  says: 
"  Nobody  can  doubt  that  trover  would  lie  for  dead  grouse,  or  that  an  indictment 
would  lie  for  stealing  a  quantity  of  grouse  from  a  poulterer's.']  If  the  grouse  had 
been  in  the  possession  of  Lord  Lonsdale  after  they  had  been  killed,  no  doubt  he  might 
have  maintained  trovjr  for  them.  The  whole  case  proceeded  upon  the  notion  that 
they  were  dead  grouse  in  the  possession  of  the  Earl  of  Lonsdale, — upon  the  principle 
stated  in  the  case  in  the  Year  Books  (M.  12  H.  8,  fo.  9),  that  the  plaintiff  should  have 
alleged  in  his  writ  "quare  carnes  crudas  cepit,  &c.,  et  nemy  quare  cervum  mortuum 
cepit  et  asportavit,  quia  cervus  mortuus  non  cervns,  sed  est  quoddam  mortuum  et 
caro ;  sicut  homo  mortuus  non  est  homo."  Here,  the  rabbits  never  were  in  the 
possession  of  the  Marquis  of  Exeter.  [Williams,  J.  Bight  or  wrong,  Coleridge,  J., 
in  delivering  the  judgment  of  the  court  of  error  in  Rigg  v.  Tin  Earl  of  Lonsdale,  says: 
"The  grouse  shot  (by  the  defendant)  on  the  land  of  the  plaintiff  belonged  to  him  (the 
plaintiff),  according  to  all  the  authorities."]  The  only  question  which  was  argued 
there  was  as  to  the  ownership  of  the  [511]  soil:  not  the  slightest  reference  was  made 
to  the  property  in  the  game,  except  as  involving  the  ownership  of  the  soil.  It 
clearly,  therefore,  is  not  a  decision  binding  upon  the  court  on  the  point  now  under 
consideration. 

Macaulay,  <t>.  C,  and  Field,  in  support  of  the  rule,  were  not  called  upon. 

Williams,  J.  1  am  of  opinion,  and  my  learned  Brothers  agree  with  me,  that  we 
are  bound  by  the  authority  of  the  case  of  Rigg  v.  The  Earl  of  Lonsdale,  1  Hurlst.  &  N. 
923  ;  but,  at  the  same  time,  we  are  quite  willing  to  give  the  plaintiff  leave  to  appeal. 
The  court  of  error  there  considered  the  very  point  now  before  us,  and,  nobody  dis- 
puting it,  gave  judgment  affirming  the  property  in  game  killed  on  the  land  to  be  in 
the  owner  of  the  soil.  The  rule  for  a  new  trial,  therefore,  must  be  absolute, — with 
leave  to  appeal. 

Willes,  .1.  I  am  of  the  same  opinion.  I  think  it  is  impossible  for  us  to  get  over 
the  authority  of  the  case  of  Rigg  v.  The  Earl  if  Lonsdale.  If  this  case  should  be 
argued  in  the  Exchequer  Chamber,  it  might  be  as  well  to  compare  the  dictum  of  Lord 
Holt  in  Sutton  v.  Moody  with  the  passage  in  Justinian's  Institutes,  lib.  ii.,  tit.  i.,  §  12, 
— "Fene  igitur  bestire  et  volucres  et  pisces,  id  est,  omnia  animalia  quae  mari,  coelo,  et 
terra  nascuntur,  simul  atque  ab  aliquo  capta  fueriut,  jure  gentium  statim  illius  esse 
incipiunt :  quod  enim  ante  nullius  est,  id  natural]  ratione  occupanti  conceditur.  Nee 
interest,  feras  bestias  et  volucres  utrum  in  suo  fundo  quisque  capiat,  an  in  alieuo. 
Plane  qui  in  alien um  fundum  ingreditur  venandi  aut  aucupandi  gratia,  potest  a  domino, 
si  is  providerit,  prohiberi  ne  ingrediatur.  Quidquid  autem  eorum  ceperis  eousque 
[512]  tuum  esse  intelligitur,  donee  tua  custodia  coercetur  ;  cum  vero  evaserit  custodiam 
tuam,  et  in  naturalem  libertatem  se  receperit,  tuum  esse  desinit,  et  rursus  occupantis 
fit.  Naturalem  autem  libertatem  recipere  intelligitur,  cum  vel  oculos  tuos  effugerit, 
vel  ita  sit  in  conspectu  tuo,  ut  difficilis  sit  ejus  persecutio."  It  is  there  distinctly  laid 
down  that  the  person  who  takes  and  reduces  into  possession  any  wild  animal,  whether 
on  his  own  land  or  on  the  land  of  another,  acquires  the  property  in  it.  1  hat  undoubtedly 
was  the  rule  of  the  Roman  law,  and  of  the  laws  of  all  countries  who  have  adopted  the 
Roman  law  :  and  it  may  be  well  to  consider  whether  the  dictum  of  Lord  Holt  in  1  Ld. 
Ra\  m.  250,  is  correctly  reported.  In  the  case  of  Swans,  7  Co.  Rep.  15  b.,  17  b.,  Lord 
Coke  says  :  "There  are  three  manner  of  rights  of  property,  scil  property  absolute, 
property  qualified,  and  property  possessory.  A  man  hath  not  absolute  property  in 
any  thing  wdiich  is  feras  natures,  but  in  those  which  are  domitae  naturae.  Property 
qualified  and  possessory  a  man  may  have  in  those  which  are  ferae  naturae  ;  and  to  such 
property  a  man  may  attain  in  two  ways,  by  industry,  or  ratione  impotentiae  et  loci; 
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by  industry,  as,  l>y  taking  them,  or  by  making  them  mansueta,  i.e.  manui  assueta,  or 
domestic;!1,  i.e.  dornui  assueta:  but,  in  those  which  are  fera  uaturss,  and  by  industry 
are  made  tame,  a  man  bath  but  a  qualified  property  in  them,  soil,  so  long  as  they 
remain  tame,  for,  if  they  do  attain  to  their  natural  liberty,  and  have  not  animuin 
reverteudi,  the  property  is  lust,  ratione  impotentiae  et  loci;  as,  if  a.  man  has  young 
shovelers  or  goshawks,  or  the  like,  which  are  ferae  naturae,  and  they  build  in  my  land. 
1  have  possessory  property  in  them,  for,  if  one  takes  them  when  they  cannot  fly,  the 
owner  of  the  soil  shall  have  an  action  of  trespass  quare  boscum  sinim  f regit,  el  tree 
pullos  espcrvor'  suor',  or  ardear'  soar'  prctii  [513]  tantuni,  nuper  in  eod  '•  iSCO  nidifi- 
cant',  cepit  et  asportavit :  and  therewith  agreeth  the  Register  and  !•'.  \.  B.  86  I.,  and 
89  K.,  10  E.  4,  fo.  14,  l.s  Ed.  4,  fo.  8,  14  H.  8,  fo.  1  b.,  Stamf.  25  b.  Vide  12  II.  8, 
fo.  4,  and  18  II.  8,  fo.  1l'.  But,  when  a  man  hath  savage  beasts  ratione  privilegii,  as 
by  reason  of  a  park,  warren,  &c,  he  hath  not  any  property  in  the  deer,  or  conies,  or 
pheasants,  or  partridges  ;  and  therefore,  in  an  action  quare  pareum,  warrennum,  &c, 
fregit  et  intravit,  et  tres  damas,  lepores,  cuniculos,  phasianos,  perdices,  cepit  et  aspor 
tavit,  he  shall  not  say  'suos,'  for,  he  hath  no  property  in  them,  but  they  do  belong  to 
him  ratione  privilegii  for  his  game  and  pleasure,  so  long  as  they  remain  in  the  privileged 
place  ;  for,  if  the  owner  of  the  park  flies,  his  heir  shall  have  them,  and  not  his  executors 
or  administrators,  because  without  them  the  park,  which  is  an  inheritance,  is  not 
complete;  nor  can  felony  be  committed  of  them,  but  of  those  which  are  made  tame, 
in  which  a  man  by  his  industry  hath  any  property,  felony  may  be  committed."  So, 
one  who  has  a  decoy,  has,  ratione  solse,  a  right  to  the  natural  advantages  of  his  laud, 
which  is  not  to  be  invaded  ;  but  he  has  no  property  in  the  ducks  until  they  arc  caught. 
It  would  seem  to  follow  that  there  can  be  no  right  to  game  as  chattels.  The  doctrine  of 
Lord  Coke  in  the  ease  of  Smuts  is  adopted  in  1  Williams  on  Executors,  5th  edit.  626. 
However,  we  must  hold  ourselves  bound  by  the  decision  of  the  Exchequer  Chamber 
in  Bigg  v.  The  Earl  of  Lonsdale,  1  Hurlst.  &  X.  923,  and  therefore  the  present  rule 
must  be  made  absolute  for  a  new  trial  on  the  ground  of  misdirection. 

BYLES,  J.  I  also  am  of  opinion  that,  as  the  authorities  now  stand,  they  are  too 
strong  for  us  to  get  over.  Questions  of  thi<  soil  have  frequently  arisen  with  regard 
to  the  salmon  rivers  in  Scotland.  [514]  The  general  law  is  that  the  salmon,  like 
other  things  that  are  ferae  naturae,  belongs  to  the  captor.  And  that,  I  belies  e,  is  the 
general  law  of  continental  Europe.  Another  reason  why  there  should  be  lea\e  given 
to  the  plaintiff  in  this  case  to  appeal  is,  that  an  extremely  doubful  question  was  raised 
by  the  demurrer. 

KEATING,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  the  case  of  Rigg 
x.  The  Earl  of  Lonsdale  is  precisely  in  point,  and  leaves  us  no  discretion. 

Rule  absolute  accordingly  (a). 

Andrew  v.  Motley.     Feb.  6th,  1862. 

[S.  C.  32  L.  J.  C.  P.  L28.] 

A  will  is  not  revoked  by  mere  abandonment  :  to  operate  a  revocation,  there  mii-t  be 
some  equivocal  act  of  cancellation  or  obliteration  by  the  testator  himself  or  by  some 
person  in  his  presence  and  by  his  direction. 

This  was  an  action  of  ejectment    brought  to  recover  the  possession  of  cottages 

and  laud  in  the  parish  of  Coniugsby,  in  the  county  of  Lincoln. 

The  cause  was  tried  before  Pollock,  C.  B.,  a1  the  Summer  Assizes  at  Lincoln,  in 
1861,  when  the  following  facts  appeared  in  evidence: — 

.lames  Andrew,  who  resided  at    Kriskiiey,  near  Wainllcet .  in  I  he  count  v  of  Lincoln, 

by  a  u ill  date. I  the  I  1th  of  .1  une,  L786,  devised  and  bequeathed  as  folio1 

"First,  [  give,  devise,  and  bequeath  t y  brother  John  Andrew,  ol  Brig,  in  the 

county  of  Lincoln,  labourer    shilling.       Item:    I  gi\  e,  de\  ise,  and    bequeath    to   my 

brother  Robert   Andrew,  of  Could,  nigh  [515]  1  lolden,  in  the  I nl\  ol   Stork,  la  I rer, 

ml  of  good  and  lawful  money  of  Qreal  Britain:  but,  if  my  said  brother  Robert  should 
die  before  my  decease  then  my  will  is  that  51  of  the  last  bequeathed  ml  legacy  Bhall 
devolve  and  be  given  to  my  nephew    Roberl  Andrew,  the  -on  of  my  brother  Thomas 

(a)  The  case  is  now  pending  in  the  Exchequer  Chambei 


1244  ANDREW    V.   MOTLEY  12  C.  B.  (N.  S.)516. 

Andrew,  of  Snitterby,  in  the  county  of  Lincoln,  hereinafter  mentioned,  and  the  other 
51.,  the  other  part  ot  the  said  101  above  bequeathed  to  my  brother  Robert  Andrew,  I 
give,  devise,  and  bequeath  to  my  nephew  Robert  Andrew,  the  son  of  my  brother 
Richard  Andrew,  of  Snitterby,  in  the  county  of  Lincoln,  hereinafter  mentioned,  pro- 
vided my  said  brother  Robert  should  die  before  my  decease.  Item  :  I  give,  devise, 
and  bequeath  to  Ann  Andrew,  daughter  of  my  brother  George  Andrew,  late  of 
Gosberton,  in  the  county  of  Lincoln,  deceased,  one  shilling.  Item  :  I  give,  devise, 
and  bequeath  to  my  brother  Richard  Andrew,  of  Snitterby,  in  the  county  of  Lincoln 
aforesaid,  all  that  house,  yard,  garden,  lands,  and  appurtenances  thereunto  belonging, 
and  which  I  now  hold  under  lease  of  the  demesnes  of  Lincoln  Cathedral  at  and  under 
the  rent  of  2s.  6d.,  payable  yearly,  To  have  and  to  hold  the  said  reversionary,  with 
the  lease  and  profit  arising  therefrom,  unto  him  my  said  brother  Richard  during  his 
natural  life  and  the  natural  life  of  Jane  the  wife  of  the  said  Richard  Andrew  ;  and,  at 
the  decease  of  both  of  them,  whichever  may  be  the  longer  liver,  my  will  is  that  then 
that  the  said  house,  yard,  garden,  and  appurtenances,  on  which  said  premises  my  said 
brother  Richard  now  lived),  together  with  the  lease  and  profits  arising  therefrom,  I 
give,  devise,  and  bequeath  to  my  nephew  .lames,  the  son  of  my  brother  Thomas 
Andrew,  of  Snitterby  aforesaid  Item  :  I  give,  devise,  and  bequeath  to  Sarah  Marshal, 
of  Snitterby,  in  the  county  of  Lincoln  aforesaid,  widow,*  my  sister,  11.  Item:  I  give, 
[516]  devise,  and  bequeath  to  William  Marshal,  son  of  the  aforesaid  Sarah  Marshal, 
now  a  servant,  51.  of  good  and  lawful  money  of  Great  Britain  :  but,  if  he  the  said 
W  illiam  Marshal  should  die  before  my  decease,  that  then  the  aforesaid  legacy  of  51. 
shall  be  given  to  his  sister  Mary  Marshal.  Item  :  I  give,  devise,  and  bequeath  to 
Francis  Andrew,  of  Friskney,  grazier,  one  shilling.  Item  :  I  give,  devise,  and  bequeath 
to  -lames  Legard,  now  of  Kirton  (otherwise  James  Andrew),  son  of  Elizabeth  Legard, 
late  of  Friskney  aforesaid,  all  those  three  messuages  or  tenements,  and  two  acres  of 
land,  be  the  same  more  or  less,  lying  and  being  in  the  parish  of  Coningsby,  abutting 
on  the  Wit  ham  Bank  south,  and  north  on  the  Wilmore  Fenn,  and  now  in  the  several 
tenures  of  William  Moore,  John  Motley,  and  other  under-tenants,  during  his  natural 
life,  and  from  thence  to  pass  to  heir  and  heirs  for  ever,  without  any  power  to  sell, 
mortgage,  or  convey  for  longer  than  each  heir  may  for  his  or  her  own  natural  life. 
But,  if  the  said  James  Legard  (otherwise  Andrew)  should  die  without  issue,  I  then 
give,  devise,  and  bequeath  the  said  three  messuages  or  tenements  and  two  acres  of 
land,  be  the  same  more  or  less,  lying  and  being  in  Coningsby  aforesaid,  to  my  nephew 
James  Andrew,  son  of  Thomas  Andrew,  of  Snitterby  aforesaid,  To  have  and  to  hold 
the  same  during  his  natural  life,  and  from  thence  to  pass  to  his  heir  and  heirs  for  ever, 
without  any  power  to  sell,  mortgage,  or  convey  for  longer  than  each  heir  may  for  his 
or  her  own  natural  life.  And  1  also  appoint  Robert  Walker,  of  Friskney,  grazier,  to 
be  executor  in  trust  for  the  said  James  Legard  (otherwise  Andrew),  to  act  with  power 
as  he  shall  deem  most  proper.  The  rest,  residue,  and  remainder  of  my  estate,  with 
my  goods  and  chattels,  plate,  and  whatsoever  and  wheresoever  to  me  appertaining  or 
belonging,  I  give,  devise,  [517]  and  bequeath  to  my  brother  Thomas  Andrew,  of 
Snitterby  aforesaid,  whom  I  constitute  and  appoint  whole  and  sole  executor  of 
this  my  last  will  and  testament,  he  paying  my  just  debts,  legacies,  and  funeral 
expenses  " 

This  will  was  produced  from  the  Consistory  court  of  Lincoln.  The  plaintiff  claimed 
as  heir-at-law  of  the  devisee  in  remainder.  The  witnesses  were, — Thomas  Cousins, 
John  Marfoot,  and  Thomas  Adkins. 

Upon  the  death  of  the  testator,  James  Legard,  the  tenant  for  life,  entered  into 
possession  of  the  premises  in  question,  and  continued  therein  until  his  death  (intestate 
and  without  issue)  in  1857. 

1  he  defendant  claimed  under  a  subsequent  supposed  will  of  James  Andrew,  dated 
the  4th  of  June,  17SN,  which,  it  appeared,  was  found  by  the  house-keeper  of  James 
Legard,  after  his  death,  in  a  box  with  the  probate  of  the  first  will  and  other  papers, 
and  was  handed  by  her  to  John  Marshall,  who  was  the  heir-at-law  of  the  devisee  in 
remainder  in  the  second  will  mentioned,  and  who  was  the  real  defendant  in  this  cause. 
The  second  will  was  as  follows  : — 

"  I,  James  Andrews  of  Fostney,  otherwise  Friskney,  in  the  county  of  Lincoln,  being 
of  sound  mind,  memory,  and  understanding,  do  make,  ordain,  constitute,  and  appoint 
this  my  last  will  and  testament  in  manner  and  form  following,  viz.  Imprimis,  I  give, 
devise,  and  bequeath  to  James   Ledger,  the  son  of  Elizabeth  Ledger,  of  Friskney 
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aforesaid,  all  that  messuage,  tenement,  and  boot-yard  situate,  lying,  and  being  at 
Snitterby,  in  the  county  of  Lincoln  aforesaid,  and  which  I  now  hold  under  lease  ol 
the  executors  in  trust  of  the  Cathedral  church  of  Lincoln,  To  have  and  to  hold  the 
same,  with  proper  renewanees  thereof,  unto  him  the  said  James  Ledger,  with  full 
power  hereby  to  sell  nut  or  otherways  at  any  time  to  dispose  of  the  same  :  hut,  if  the 
said  James  Ledger  should  die  without  issue,  not  [518]  having  disposed  of  the  said 
lease,  that  then  my  will  is,  the  said  lease,  with  proper  renewances,  shall  devolve  to 
and  become  the  right  of   lames  Andrews,  the  son   of  'Thomas   Andrews,  of  Snitterby, 
in  the  county  of  Lincoln  aforesaid.      Item:    I  give,  devise,  and  bequeath  to  James 
Ledger,  of  Friskney,  in  the  county  of  Lincoln  aforesaid,  and  now  boarded  at   Kirton, 
nigh   Boston,  all  those  three  messuages  or  tenements,  with   each  and   every  of  their 
appurtenances,   situate,   lying,   and    being   at    Coningsby,   in   the  county  of   Lincoln 
aforesaid,  and  now  in  the  several  tenures  of  John  Motley,  Thomas  Sands,  and  Thomas 
Blackbourne,  To  have  and  to  hold  the  same  to  him  the  said  James  Ledger  aforesaid, 
and  to  his  heirs,  for  ever.     And  my  will  further  is  that  the  aforesaid  three  tenements 
lying  and  being  in  Coningsby  aforesaid  shall  not  he  sold  or  by  any  means  otherways 
disposed   of  until   the  said  James   Ledger  shall  have  issue  horn  in  wedlock.       And 
provided  the  said  James  Ledger  should  die  without  issue,  then  my  will  is  that  the 
afore-mentioned  three  tenements  lying  and  being  in  Coningsby  aforesaid,  with  their 
appurtenances,  Bhall  devolve  to  and  become  William  Marshall's  (the  son  of  my  sister 
Sarah  Marshall,  of  Snitterby,  in  the  county  of  Lincoln  aforesaid),  and  to  his  heirs  for 
ever.      Item  :  I  give,  devise,  and  bequeath  to  my  brother  John  Andrews,  of  Brig, 
in  the  county  of  Lincoln,  one  shilling.      Item  :    i  give,  devise,  and  bequeath  to  my 
brother  Joseph  Andrews,  of  Snitterby  aforesaid,  one  shilling.       Item:  I  give,  devise, 
and  bequeath  to  my  brother  Robert  Andrews,  in  the  parish  of  Gould  and  county  of 
York,  one  shilling.     Item  :  I  give,  devise,  and  bequeath  to  my  niece  Ann  Andrews, 
of  Cosberton,  in  the  county  of  Lincoln  aforesaid,  one  shilling.     Item  :  I  give,  devise, 
and   bequeath   to   my   brother   Richard   Andrews,  of  Snitterby  aforesaid,  one  shilling. 
Item:   1   give,  devise,  [519]  and   bequeath  to  my  sister  Sarah  Marshall,  of  Snitterby 
aforesaid,  one  shilling.      Item  :    I  give,  devise,  and  bequeath  to  my  brother  Francis 
Andrews,  of  Friskney  aforesaid,  one  shilling.     Item:  I  give,  devise,  and  bequeath  to 
my  brother  Thomas  Andrews,  of  Snitterby  aforesaid,  one  shilling  :  the  last  eight  legacies 
of  one  shilling  each  to  be  paid  to  each  of  the  legatees  by  my  executor  in  trust  hereafter 
mentioned  immediately  after  my  decease.     And  I  do  hereby  constitute,  nominate,  and 
appoint  Mr.  Robert   Walker,  of  Friskney,  my  executor  in  trust  for  the  said  James 
Ledger,  and  to  receive  the  rents  and  profits  of  the  aforesaid  devised  lands  for  the  use 
of  the  said  James  Ledger  until  he  shall  arrive  at  twenty  one  years  of  age  :  and  provided 
the  said  Mr.  Robert  Walker  should  die  before  t  he  said  James  Ledger  shall  attain  the  age 
of  twenty-one  years,  then  I  hereby  authorize  and  appoint  Mr.  John  Walker  executor  in 
trust,  with  full  power  to  act  as  aforesaid.    The  rest,  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  with  my  goods  and  chattels,  plate,  jewels,  notes,  bonds,  arrears 
of  rent,  lands,  and  tenements,  whatsoever  and  wheresoever,  to  me  appertaining  or 
belonging,  I  give,  devise,  and  bequeath  to  James  Ledger,  of  Friskney  aforesaid,  whom 
I  do  hereby  constitute,  nominate,  and  appoint  whole  and  sole  executor  of  this  my  last 
will  and  testament,  declaring,  ratifying,  and  confirming  this  and  no  other  to  he  my  last 
will  and  testament ." 

The  witnesses  to  this  will  were,  Thomas  Cousins,  Samuel  Dickens,  and  Robert 
Pasmidge. 

On  the  part  of  the  plaintiff,  it  was  objected  that  this  second  will  did  not  come 
from  such  a  place  of  custody  ;is  afforded  any  presumption  of  its  genuineness,  and 
therefore  did  not  come  within  the  rule  in  favour  of  instruments  oi  anient  dale  .  Hi  u, 
upon  the  face  of  it,  independently  of  the  improbability  of  James  Legard  [520]  having 

(without  any  apparent  motive)  so  long  concealed  a  genui locument,  it  teemed  with 

suspicion;  and  thai  its  appearance,  the  seal,  formed  by  turning  down  a  portion  of  the 
paper  over  a  w ;> f.-i .  having  evidently  been  torn  oil',  indicated,  th.it,  if  a  genuine  will, 
t he  testator  had  intended  to  de  I  roy  it. 

for  the  defendant  it  was  insisted  that  there  was  nothing  in  its  appearance,  or  in 
the  place  where  it  was  found,  to  impeach  the  genuinene     oi  the   econd  will. 

The  Lord  Chief  Baron,  in  the  c 'Be  of  In-  summing  up,  told  the  jury  thai  the  will 

of  1788  ought  to  hue  been  proved  in  such  a  m  not  to  leave  any  doubt  of  its 

genuineness  upon  their  minds,  and    that    they    might    inter  from  the  lapse  of  time  that 
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the  testator  had  intended  to  recall  it,  and  treated  it  as  a  nullity,  or  that  he  had  given 
it  to  his  son  (James  Legard)  in  order  that  he  might  destroy  it. 

The  jury  having  returned  a  verdict  for  the  plaintiff, 

Mellor,  Q.  C.j  for  the  defendant,  in  Michaelmas  Term,  1861,  obtained  a  rule  nisi 
for  a  new  trial,  "on  the  ground  that  the  Lord  Chief  Baron  misdirected  the  jury  in 
leaving  as  a  question  of  intention  to  them  whether  the  second  will  was  intended  to 
he  acted  upon  or  intended  to  he  revoked,  or  that  the  lapse  of  time  amounted  to  a 
revocation,"  and  also  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 
He  referred  to  Da  d.  Reed  v.  Harris,  0  Ad.  &  E.  209,  IN.  .t  P.  105,  and  Mansion  v. 
lioe  d.  Fox,  8  Ad.  &  E.  14,  56,  2  N.  &  P.  504. 

Hayes,  Serjt.,  and  Beasley,  in  Hilary  Term  last,  shewed  cause.  Upon  the  whole 
of  the  summing-up,  fairly  looked  at,  the  substantial  question  left  was,  whether  the 
second  will  was  a  genuine  document.  It  was  the  [521]  duty  of  Legard,  as  executor, 
to  prove  it,  if  genuine  ;  and  his  interest  also,  seeing  that  under  that  will  he  would 
have  taken  the  leasehold  as  well  as  the  freehold.  The  proper  place  of  custody  for 
such  a  document  would  have  been  the  Consistory  court  of  Lincoln.  [Byles,  J.  It  is 
not  necessary  that  the  place  of  deposit  should  be  the  best  and  most  proper,  to  make 
it  receivable.]  In  Th<  Bishop  of  Meath  v.  The  Marquis  of  Winchester,  4  Clark  &  F.  445, 
539,  3  N.  C.  183,  200,  3  Scott,  561,  578,  where  this  matter  underwent  much  discussion, 
Tindal,  C.  J.,  in  delivering  the  unanimous  opinion  of  the  judges,  says, — "The  result 
of  the  evidence  upon  the  bill  of  exceptions,  we  think,  is  this,  that  these  documents 
were  found  in  a  place  in  which,  and  under  the  care  of  persons  with  whom,  papers  of 
Bishop  Dopping  might  naturally  and  reasonably  be  expected  to  be  found  ;  and  that  is 
precisely  the  custody  which  gives  authenticity  to  documents  found  within  it ;  for, 
it  is  not  necessary  that  they  should  be  found  in  the  best  and  most  proper  place  of 
deposit.  If  documents  continue  in  such  custody,  there  never  would  be  any  question 
as  to  their  authenticity  :  but  it  is  when  documents  are  found  in  other  than  the  proper 
place  of  deposit  that  the  investigation  commences,  whether  it  was  reasonable  and 
natural,  under  the  circumstances  in  the  particular  case,  to  expect  that  they  should 
have  been  in  the  place  where  they  are  actually  found  ;  for,  it  is  obvious  that,  whilst 
there  can  be  only  one  place  of  deposit  strictly  and  absolutely  proper,  there  may  be 
various  and  many  that  are  reasonable  and  probable,  though  differing  in  degree,  some 
being  more  so,  some  less;  and  in  those  cases  the  proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  reasonably  and  probably  to  be  accounted  for  that  it 
impresses  the  mind  with  the  conviction  that  the  instrument  found  in  such  custody 
must  be  genuine.  [522]  That  such  is  the  character  and  description  of  the  custody 
which  is  held  sufficiently  genuine  to  render  a  document  admissible,  appears  from  all 
the  cases" (o).  Amongst  other  facts  which  the  learned  judge  observed  upon  was,  the 
ditl'erent  spelling  of  the  testator's  name  in  the  two  documents,  the  final  s  appearing 
only  in  the  second  will.  [Williams,  J.  Shakspeare's  name  is  spelt  in  three  different 
ways  in  that  which  is  his  undoubted  will.]  The  question  really  intended  to  be  sub- 
mitted to  the  jury  was,  whether  or  not  the  second  will  was  a  genuine  document. 
[Williams,  J.  Suppose  the  jury  declined  to  consider  whether  the  will  was  genuine  or 
not?  The  learned  Chief  Baron  suggested  to  them  that  it  might  have  been  given  to 
James  Legard  to  destroy.  They  have  not  found  that  the  testator  did  any  act  which 
amounted  to  a  revocation.] 

Macaulay,  Q.  C,  and  Field,  in  support  of  the  rule,  were  stopped  by  the  court. 

Williams,  J.  I  am  of  opinion  that  there  must  be  a  new  trial  in  this  case.  The 
summing-up  leaves  no  doubt  upon  my  mind  that  the  jury  could  hardly  fail  to  under- 
stand that,  if  abandoned  by  the  testator,  the  will  was  to  be  treated  as  a  nullity ;  and 
still  more,  if  they  thought  the  testator  had  given  it  to  his  son  for  the  purpose  of 
destroying  it.  It  is  quite  possible  that  the  jury  may  have  taken  the  law  to  be  so. 
That  is  manifestly  a  mistaken  view.  I  do  not  understand  the  Lord  Chief  Baron  to 
have  laid  that  down  in  a  deliberate  manner.  But  he  certainly  did  say  that  which  was 
[523]  calculated  to  induce  the  jury  to  believe  that  to  be  the  law.  And,  as  the  exist- 
ence of  two  wills  having  so  many  points  of  resemblance  was  a  puzzle  to  them,  they 

(n)  The  cases  referred  to  were, — Li/i/ou  v.  Strutt,  2  Anstr.  601,  Suinnerton  v.  The 
Marquis  of  Stafford,  3  Taunt.  91,  Bullen  v.  Michel,  2  Price,  399,  4  Dow,  297,  321,  Jones 
v.  Waller,  3  Gwill.  847,  Bertie  v.  Beaumont,  2  Price,  303,  and  Michell  v.  Rabbetts,  cited 
3  Taunt,  91. 
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probably  adopted  that  as  a  ready  mode  of  getting  over  the  difficulty.  It  is  clear  that 
a  man  cannot  simply  abandon  a  will,  without  more.  Even  liefore  the  Statute  of 
Frauds  (a)1,  a  will  could  not  be  cancelled  without  the  testator's  demonstrating  in  some 
way  that  he  intended  to  revoke  it :  Swinburne  on  Wills,  990.     But,  with  regard  to 

wills  made  after  the  Statute  of  Frauds,  it  is  clear  that  a  man  cannot  revoke  his  will 
even  by  manifesting  in  the  strongest  way  his  intention  that  it  shall  no  longer  op. ■rate, 
unless  he  pursues  one  of  the  modes  pointed  out  by  the  sixth  section.  There  is  no 
pretence  for  saying  that  anything  of  that  sort  was  proved  or  found  here.  I  give  no 
opinion  whether,  if  the  jury  had  been  asked  whether  or  not  the  tearing  off  the  seal 
was  done  by  the  testator  auimo  cancellandi,  and  they  had  answered  in  the  affirmative, 
that  would  have  amounted  to  a  revocation  ;  for,  it  is  manifest  that  the  opinion  of  the 
jury  never  was  asked  as  to  whether  the  mutilation  of  the  document  was  the  act  of  the 
testator,  or  whether  he  intended  to  revoke  the  will.  [524]  Clearly,  therefore,  the 
cause  must  go  down  again.  As  to  the  general  law  upon  the  subject,  Doe  d.  Heed  v. 
Harris,  6  Ad.  &  E.  209,  1  N.  &  P.  405,  is  a  very  strong  case.  It  was  there  held,  that 
a  will  of  freehold  is  not  legally  revoked,  if  the  testator,  intending  to  destroy  it,  throws 
it  on  the  fire,  and  another  person  snatches  it  oft*,  a  corner  of  the  envelope  only  being 
burnt;  even  though  such  person  (a  devisee  under  the  will)  afterwards,  being  urged 
by  the  testator  to  give  up  the  will,  promises  to  burn  it,  and  pretends  to  have  done 
so.  There  was  no  proof  of  burning  there,  and  no  evidence  which  could  supply  that 
deficiency.  It  is  impossible  here  to  say  that  the  jury  did  not  understand  that  they 
might  find  for  the  plaintiff  either  if  they  found  the  second  instrument  inoperative  as 
a  will  or  that  the  testator  had  given  it  to  his  natural  son  for  the  purpose  of  destroying 
it,  which  he  had  neglected  to  do  If  so,  it  is  manifest  that  the  verdict  must  have 
proceeded  upon  a  grouud  which  is  not  sustainable  in  law. 

Wili.es,  J.  I  am  of  the  same  opinion.  It  is  impossible  to  say  whether  the  jury 
came  to  the  conclusion  that  the  document  in  question  was  nut  a  genuine  will,  or  that 
it  was  once  a  genuine  will  but  the  testator  intended  to  abandon  it.  It  is  obvious 
from  the  summing  up,  that  the  jury,  if  they  took  the  law  from  the  Lord  Chief  Eaton, 
must  have  been  of  opinion  that  it  was  enough  for  them  to  come  to  the  conclusion  that 
it  ceased  to  be  a  will  if  the  testator  gave  it  to  his  son  in  order  that  he  might  destroy 
it,  even  though  the  testator  never  did  any  act  which  amounted  to  a  destruction  or 
cancellation  of  it.  It  is  clear  that,  to  prevent  an  instrument  having  effect  as  a  will, 
there  must  be  some  act  done  beyond  the  mere  delivering  it  to  a  third  person  to  be 
destroyed.  The  acts  which  will  amount  to  a  cancellation  of  a  will  are  enumerated 
[525]  in  1  Williams's  Executors,  pp.  1 13-1 1 G.  At  the  latter  page  it  is  said  that, 
"  With  respect  to  what  shall  amount  to  an  act  of  destruction,  if  done  before  Jan.  1, 
1838,  sufficient  to  operate  as  a  total  revocation,  If  the  testator  has  torn  off  or  effaced 
his  seal  and  signature  at  the  end  of  a  will,  the  court  will  infer  an  intention  to  revoke 
the  whole  will,  this  being,  until  the  passing  of  the  new  statute  (a)2,  the  ordinary  mode 
of  performing  that  operation:  Soruby  v.  Fordham,  1  Add.  7m.  Again,  where  lines 
were  drawn  over  the  name  of  the  testator,  this  was  held  to  amount  to  a  revocation  by 
cancellation:  Slade  v.  Friend,  cited  by  Sir  George  Lee,  1  ('as.  temp.  Lee,  151.  So, 
tearing  off  the  seal  only  of  a  will,  where  the  .ill'-  tation  clause  declares  it  was  signed 
and  scaled,  ha  been  held  a  cancellation:  IwnheU  v.  Lumbell,  '■>  Bagg.  568;  l><< 
Dairies,  1  ('.is.  temp.  Lee,  444.  And  the  principle  appears  to  have  been  established, 
that,  if  the  intention  to  revoke  was  apparent,  an  act  of  destruction  or  cancellation 
should  carry  such  intention  into  elicit,  although  not  literally  an  effectual  destruction 
or  cancellation,  provided   the   testator   had    completed   all    he   designed    to  do  for  that 

(a)1  The  6th  section  of  the  29  Car.  ii,  c.  •'',  enacts  that  "no  devise  in  writing  oi 
lands,  tenements,  or  hereditaments,  nor  any  clause  thereof,  shall  be  revocable  other 
wise  than  by  some  other  will  or  codicil  in  writing,  or  other  writing  declaring  the 
same,  or  by  burning,  cancelling,  tearing,  or  obliterating  the  same  by  the  testator  him- 
self, or  in  his  pre  ence  and  by  his  direct  ions  and  con  enf  :  bul  all  devises  and  beque  I 
of  lands  and  tenements  shall  remain  and  continue  in  force  until  the  same  be  burnt, 
cancelled,  torn,  or  obliterated  by  the  testator,  or  his  directions,  in  manner  afori 

Or  unless  fche  same  be  altered  by  sunn,  other  will  or  codicil  in  writing,  or  other  writing 
of    the  devisor,  signed    in    I  lie  pics,  a  ice  of   three  or  lour  witnesses,  declaring    I  lie   -.one 

any  former  lav.  or  usage  to  the  contrary  notwithstanding." 
'  (o)s  7  W.  4  &  I  Vict.  c.  26,  ss.  20,  21. 
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purpose  :  Moore  v.  Moon:,  1  Phillim.  -106."  I  will  only  add  that  there  was  in  my 
opinion  abundant  evidence  of  destruction  by  one  of  those  means  to  warrant  the  jury 
in  finding  from  that  which  was  patent  on  the  face  of  the  will,  that  the  testator  had 
reduced  it  to  the  state  in  which  it  was  with  an  intention  to  cancel  it.  There  has, 
however,  been  no  verdict  upon  that.  It  is  quite  consistent  that  the  jury  may  have 
come  to  a  conclusion  against  the  will  although  the}'  thought  it  a  genuine  instrument. 

Byles,  J.  I  am  of  the  same  opinion  :  and  1  have  nothing  to  add  except  that, 
upon  a  matter  of  such  vast  [526]  importance  to  the  validity  of  wills,  we  ought  to  be 
very  careful  not  to  let  any  question  go  to  the  jury  but  such  as  the  common  or  the 
statute  law  intended  should  go  to  them. 

Rule  absolute. 

A  will  (about  seventy  years  old)  executed  under  seal,  and  published  and  attested  as  a 
sealed  instrument,  was  proved  to  have  been  in  the  keeping  of  the  person  entitled 
under  it  as  tenant  for  life,  and  he  was  shewn  to  have  treated  it  as  his  title-deed, 
and,  shortly  before  his  death,  to  have  desired  a  person  to  read  it  over  in  order  to 
see  whether  he  was  impowered  by  it  to  dispose  of  the  property  by  his  will : — Held, 
that  it  was  properly  received  in  evidence,  as  a  document  coming  from  a  custody 
where  it  might  reasonably  be  expected  to  be  found, — notwithstanding  its  appearance 
was  calculated  to  lead  to  a  suspicion  (which,  however,  the  jury  negatived,)  that  it 
had  been  cancelled  by  the  testator  after  its  execution. — Semble, — per  Williams,  J., — 
that,  where  the  attestation  clause  of  a  will  more  than  thirty  years  old  recites 
a  compliance  with  the  requisite  ceremonies  in  respect  of  all  the  witnesses,  it  is 
enough,  in  order  to  make  a  prima  facie  case,  to  prove  the  death  of  all  and  the  hand- 
writing of  one  of  them  ;  because  it  will  be  presumed  that  everything  that  he  thus 
declared  by  his  attestation  to  have  been  done  was  rightly  done. 

June  20th. — The  second  trial  took  place  before  Willes,  J.,  at  the  Lincoln  Spring 
Assizes,  1862,  when  it  was  objected  on  the  part  of  the  plaintiff  that  the  will  of  1788 
was  not  admissible,  inasmuch  as  it  did  not  come  from  the  proper  custody.  It  was 
further  objected,  that,  if  admissible,  strict  proof  ought  to  be  given  of  its  due  execution, 
in  consequence  of  the  suspicious  appearance  it  presented  (the  paper  over  the  wafer 
which  formed  the  seal  having  been  torn  oft'),  and  of  its  having  been  kept  so  long 
concealed. 

On  the  part  of  the  defendant,  evidence  was  given  of  the  death  of  all  the  witnesses 
to  the  second  will,  and  of  the  handwriting  of  one  of  them,  Cousins  :  and  it  was  insisted 
that  the  document  was  admissible  as  being  more  than  thirty  years  old,  and  as  coming 
from  a  custody  which  was  reasonable.  The  housekeeper  of  James  Legard,  the  tenant 
for  life,  also  proved  that  he  had,  a  short  time  before  his  death,  got  a  person  to  read  it, 
in  order  to  ascertain  whether  or  not  he  could  dispose  of  the  property  by  will. 

The  learned  judge  ruled  that  the  will  was  admissible  ;  and  he  left  it  to  the  jury 
to  say  whether  they  would  infer  from  all  the  circumstances  that  the  will  was  mutilated 
by  the  testator  animo  revocandi,  or  the  paper  torn  oft'  the  wafer  by  accident. 

[527]  The  jury  found  that  it  was  a  genuine  will,  and  that  the  mutilation  might  have 
occurred  by  accident.     A  verdict  was  thereupon  entered  for  the  defendant. 

Hayes,  Serjt,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff, 
pursuant  to  leave  reserved,  on  the  ground  that  the  will  of  1788  was  not  admissible  in 
evidence. 

Macaulay,  Q.  C,  and  Field,  shewed  cause.  The  will  of  1788  was  admissible  on 
two  grounds, — first,  because  it  was  proved  according  to  the  ordinary  mode  of  proof, 
viz.  by  shewing  the  deaths  of  the  three  attesting-witnesses,  and  proving  the  hand- 
writing of  one  of  them, — secondly,  because  it  came  from  a  place  of  custody  where  it 
might  reasonably  be  expected  to  be  found.  [Williams,  J.  I  always  thought  it  was 
well  settled,  that,  where  all  the  witnesses  are  dead,  it  is  enough  to  prove  the  hand- 
writing of  one  of  them.  In  Adam  v.  Kerr,  1  Bos.  &  P.  360,  Buller,  J.,  says :  "Where 
a  witness  is  dead,  the  course  is,  to  prove  his  hand-writing.  In  this  case,  one  of  the 
attesting-witnesses  was  dead,  and  the  other  was  beyond  the  reach  of  the  process  of 
the  court :  the  best  evidence,  therefore,  which  could  be  obtained  was  given.  The 
handwriting  of  the  obligor  need  not  be  proved  :  that  of  the  attesting-witness,  when 
proved,  is  evidence  of  everything  on  the  face  of  the  paper,  which  imports  to  be  sealed 
by  the  party."     [Byles,  J.     In  the  case  of  an  issue  out  of  Chancery,  it  is  usual  to  call 
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all  the  attesting-witnesses.]  Subject,  of  course,  to  the  other  rule,  as  to  proof  of  band- 
writing  where  all  are  dead:  Roscoe's  Evidence,  luth  edit.  135;  Taylor  on  Evidence, 
Brd  edit.  vol.  i.,  p.  356,  vol.  ii.,  p.  1472  ;  Williams  on  Executors,  5th  edit.  87.  I'pon 
every  principle  of  reason  and  good  sense,  where  proof  is  given  of  the  handwriting  of  one 
of  the  at  testing- witnesses,  and  satisfactory  evidence  of  the  death  of  the  [528]  other  two, 
that  ought  to  be  sufficient  to  cast  the  burthen  of  proof  on  the  other  side.  Then,  as  to 
the  place  from  which  the  will  was  produced, — it  was  found  in  a  box  with  other  deeds 
and  documents  belonging  to  the  tenant  for  life.  Why  was  that  not  the  proper  custody1? 
There  is  nothing  in  the  rule  laid  down  by  the  judges  in  the  case  of  The  Bishop  of  Meath 
v.  The  Marquis  of  Winchester,  4  Clark  &  Fin.  445,  539,  3  X.  C.  183,  200,  3  Scott,  501, 
578,  to  shew  that  it  is  otherwise  than  a  proper  place  of  custody.  In  lloscoe  on 
Evidence,  10th  edit.  112,  the  rule  deduced  from  all  the  authorities  is  thus  stated, — 
"  The  '  proper  custody  '  means  that  in  which  the  document  may  be  reasonably  expected 
to  be  found,  although  in  strictness  it  ought  to  be  in  another  place."  [Willes,  J., 
referred  to  the  note  to  Lord  Buckhiirsfs  ruse,  1  Kep.  1,  6,  where  a  great  number  of 
authorities  on  the  subject  are  collected.]  In  Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  158, 
a  deed  more  than  thirty  years  old,  creating  a  term  to  attend  the  inheritance,  was 
produced  from  the  custody  of  the  plaintiff's  attorney.  The  plaintiff' was  administrator 
to  the  trustee  of  the  term.  There  was  evidence  that  the  attorney  had  acted  for  the 
family  of  the  defendants,  who  were  beneficially  interested  in  the  premises  to  which 
the  deed  related  ;  and  it  was  not  shewn  for  whom  the  attorney  held  the  deeds  :  but 
the  court  held  that  there  was  sufficient  prima  facie  evidence  of  proper  custody. 
Coleridge,  J.,  there  says:  "Evidence  of  the  custody  from  which  a  deed  thirty  years 
old  comes,  is  given,  not  as  a  ground  for  reading  the  instrument  for  or  against  a  party, 
but  only  to  afford  the  judge  reasonable  assurance  of  its  authenticity  " 

Hayes,  Serjt,  and  tieasley,  in  support  of  the  rule  It  was  incumbent  on  the 
defendant,  before  the  will  in  question  could  properly  be  admitted,  to  shew  that  the 
[529]  requisites  of  the  Statute  of  Frauds  had  been  complied  with.  If  one  of  the 
attesting-witnesses  had  been  called,  and  he  had  proved  the  attestation  by  himself  and 
the  other  two,  that,  no  doubt,  would  have  been  sufficient.  There  is,  however,  no 
authority  for  saying  that  evidence  enough  was  offered  here.  It  was  not  the  best 
evidence  :  proof  of  the  handwriting  of  the  three  witnesses  would  have  been  better. 
If  such  evidence  as  this  be  held  enough  after  seventy  years,  why  should  it  not  equally 
suffice  at  the  end  of  three  years  or  five  years'?  As  it  now  stands,  the  evidence  is  that 
the  will  was  attested  by  one  witness.  XTo  case  has  been  cited  to  warrant  this.  A  will 
is  not  like  a  bond  or  a  deed  :  in  the  ease  of  the  latter,  no  attesting-witness  is  required, 
unless  it  be  a  deed  executed  in  pursuance  of  a  power;  and,  in  the  case  of  a  bond, 
there  is  usually  but  one  witness.  The  other  objection  is  equally  unanswered.  The 
question  was  whether,  under  the  peculiar  circumstances  of  this  case,  there  is  a  pre- 
sumption of  the  authenticity  of  this  will.  In  the  cases  referred  to,  there  was  but  one 
will.  Here,  there  is  another,  which  comes  from  the  proper  custody,  viz  the  spiritual 
court,  and  which  has  been  acted  upon  for  seventy  years  :  and  the  question  is,  whether 
that  is  to  be  displaced  by  the  superior  presumption  in  favour  of  a  will  which  is  pro- 
duced  from  an  inferior  custody.  If  the  second  will  was  a  genuine  and  uncancelled 
instrument,  why  was  it  not  proved  ?  Suppose  the  seal  had  been  torn  off'  animo 
revocaudi,  that,  clearly,  would  have  been  a  revocation  as  to  realty  as  well  as 
personalty.  [Williams,  .1.  The  jury  would  not  hear  of  that.]  It  was  not  a  question 
for  the  jury.  If  there  be  atiy  erasure  or  blot,  it  i<  incumbent  on  the  par!)-  relying 
upon  the  instrument  to  explain  the  ambiguity  before  it  goes  to  the  jury.  This  docu- 
ment was  proved  to  have  been  kept  in  a  box  with  the  probate  of  the  [530]  Bret  will. 
What  possible  presumption  can  there  be  in  favour  of  the  genuineness  of  the  second 
will  over  that  which  was  proved  and  acted  upon,— more  especially  as  James  Legard, 

the  tenant  for  life,  took  a  larger  interest  under  the  concealed  will,  and  also  was  tho 
executor   named    in    it,  and   therefore   had  a  duty  to  prove  it?      In  Bullei^B  Nisi  Prius, 

•255,  it  is  said  :  "  If  the  deed  be  thirty  years  old,  it  may  be  given  in  c\  idence  n  ithout 
any  proof  of  the  execution  of  it  ;  however,  there  ought  to  be  some  account  given  of 

the  deed,  where  found,  &0.      And,  if   there   be  any  blemish   in   the  deed   by  razure  or 

interlineation,  the  deed  ought  to  be  proved,  though  it  were  above  thirty  years  old,  by 
the  witnesses,  if  living,  and,  if  they  be  dead,  by  proving  the  hand  of  the  witnesses,  or 

at  least  one  of  them,  unil  also  th  hand  OJ  th  party,  in  Order  tO  encounter  the  presump- 
tion arising  from  the  blemishes  in  the  deed;  and  this  ought  more  especially  to  be 

C.  P.  xx.— 40 
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done,  if  the  deed  import  a  fraud  :  as,  where  a  man  conveys  a  reversion  to  one,  and 
after  conveys  it  to  another,  and  the  second  purchaser  proves  his  title  ;  because  in  such 
case  the  presumption  arising  from  the  antiquity  of  the  deed  is  destroyed  by  an  opposite 
presumption  ;  for,  no  man  shall  be  supposed  guilty  of  so  manifest  a  fraud  :  Chettle  v. 
Pownd,  Hereford  Assize,  1701  :  Gilb.  Evid.  103."  [Williams,  J.,  referred  to  Evans  v. 
Bees,  10  Ad.  &  E.  151,  2  P.  &  D.  626.]  The  ordinary  mode  of  cancellation  of  a  sealed 
instrument  is,  by  obliterating  or  destroying  the  seal.  [Williams,  J.  The  place  of 
custody  was  equally  proper,  if  the  seal  had  been  partially  destroyed  animo  revoeandi. 
In  Phillipps  on  Evidence,  10th  edit.,  vol.  ii.,  p.  245,  it  is  said  :  "It  is  a  rule  that,  if  an 
instrument  is  thirty  years  old,  it  may  be  admitted  in  evidence  without  any  proof  of  its 
execution  :  such  instrument  is  said  to  prove  itself.  This  rule  appears  to  be  founded 
on  the  general  experience  of  the  [531]  inconvenience  and  inutility  of  searches  after 
attesting-witnesses  to  antient  deeds,  and  on  the  expediency  of  fixing  some  definite 
limit  to  searches  of  this  nature.  The  danger  arising  from  such  a  relaxation  of  general 
principles  is,  in  some  measure,  diminished  by  the  operation  of  the  rule  which  requires 
documents  to  be  produced  from  their  proper  place  of  custody,  or  at  least  from  a  place 
of  deposit  which,  if  not  the  one  which  would  be  strictly  required  by  law,  would  be 
one  where,  in  the  ordinary  course  of  things,  the  document,  if  genuine,  might  reason- 
ably he  expected  to  be  found  ;  and,  in  man}'  instances,  the  circumstances  of  the 
instrument  having  been  acted  upon,  and  of  the  enjoyment  of  property  being  consistent 
with  and  referable  to  it,  or  otherwise,  afford  a  criterion  of  its  genuineness.  The 
exception  above  mentioned  applies  not  only  to  such  instruments  as  are  generally  of  a 
formal  character,  such  as  wills,  bonds,  and  other  deeds,  but  also  to  receipts,  letters, 
entries,  and  all  other  antient  writings  :  and  the  execution  or  writing  of  them  needs 
not  be  proved,  provided  they  have  been  so  acted  upon,  or  brought  from  such  a  place 
as  to  afford  'a  reasonable  presumption  that  they  were  honestly  and  fairly  obtained 
and  preserved  for  use,  and  are  free  from  suspicion  of  dishonesty.'  If  there  is  any 
blemish  in  the  deed,  by  razure  or  interlineation,  the  deed  ought  to  be  proved,  though 
above  thirty  years  old,  and  the  blemish  satisfactorily  explained."  The  whole  conduct 
of  the  party  here  agrees  with  the  appearance  of  the  document.  If  he  had  not  known 
that  the  testator  hail  intended  to  revoke  it,  he  would  no  doubt  have  proved  it.  In 
Bihl)  <l.  Molt  v.  Thomas,  2  Sir  \Y.  El.  1043,  it  was  held  that  a  slight  tearing  of  a  will, 
and  throwing  it  on  a  fire,  with  a  deliberate  intent  to  consume  it,  by  the  testator, 
though  it  falls  off  and  is  preserved  by  a  bystander,  without  his  consent  or  knowledge, 
is  a  suf-[532j-ficient  revocation.  [Williams,  J.,  referred  to  Price  v.  Powell,  3  Hurlst. 
&  N.  341.  There,  a  person  having  made  his  will,  executed  under  seal,  and  published 
and  attested  as  a  sealed  instrument,  afterwards,  for  the  purpose  of  revoking  it,  tore 
off  the  seal,  and  with  it  part  of  a  word  :  and  it  was  held  that  the  act  of  tearing  off'  the 
seal  was  .sufficient,  within  the  20th  section  of  the  7  W.  4  it  1  Vict.  c.  26,  and  that  the 
will  was  thereby  revoked.] 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : — 

This  rule  was  obtained  on  the  ground  that  the  will  ought  not  to  have  been 
admitted  to  be  put  in  evidence  at  the  trial,  because  it  was  not  produced  from  the 
proper  custody. 

Two  answers  were  put  forward  on  shewing  cause, — first,  that  it  was  not  necessary 
to  resort  to  the  rule  that  an  instrument  above  thirty  years  old  is  admissible  without 
proof  of  its  execution,  if  produced  from  the  proper  custody,  because  the  will  was 
sufficiently  proved  by  giving  evidence  of  the  death  of  all  the  witnesses  to  the  will  and 
the  handwriting  of  one  of  them, — secondly,  that  the  will  was  produced  from  the 
proper  custody. 

As  to  the  former  answer,  it  is  unnecessary  to  give  any  opinion  ;  because  we  think 
the  latter  is  sufficient.  But  I  must  say  for  myself,  that,  although  no  authority  was 
cited  before  us,  and  I  have  not  been  able  to  find  any  in  support  of  it,  my  impression, 
founded,  I  believe,  on  the  practice  of  the  Oxford  circuit,  has  long  been,  that,  where, 
as  in  the  present  case,  the  attestation  clause  recites  a  compliance  with  the  requisite 
ceremonies  in  respect  of  all  the  witnesses,  it  is  enough,  in  order  to  make  a  prima  facie 
case,  to  prove  the  death  of  all  and  the  handwriting  of  one  of  them  ;  because  it  [533] 
will  be  presumed  that  everything  he  thus  declared  by  his  attestation  to  have  been 
done  was  really  done. 

But,  at  all  events,  in  this  case,  we  are  of  opinion  that  this  will  was  produced  from 
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the  proper  custody,  and  consequently  the  rule  must  be  discharged.  The  will  was 
proved  to  have  been  in  the  keeping  of  the  person  entitled  under  it  to  the  estate  in 
question  as  tenant  for  life,  and  he  was  shewn  to  have  treated  it  as  his  title-deed,  and, 
shortly  before  his  death,  to  have  desired  that  some  competent  person  might  read  it 
over,  in  order  to  see  whether  he  was  impowered  by  it  t<>  dispose  of  the  property  by 
his  will. 

This  would  surely  have  been  sufficient  proof  that  the  will  came  from  proper 
custody,  if  nothing  else  had  appeared  in  the  case.  Indeed,  it  is  difficult,  if  not 
impossible,  to  suggest  any  more  proper  custody,  unless  that  of  the  Ecclesiastical  court. 
But  it  is  obvious  that,  if  it  were  to  be  held  that  the  will  was  nut  admissible,  because 
not  produced  from  the  Ecclesiastical  court,  it  would  be  tantamount  to  holding  that 
the  rule  shall  never  apply  to  a  will  of  land  which  also  disposes  of  personalty,  unless  it 
has  been  admitted  to  probate, — a  proposition  which  no  one  has  contended  for.  It 
was  argued,  however,  on  behalf  of  the  defendant,  that  the  will  was  not  admissible, 
because  the  appearance  of  it  leads  to  a  suspicion  that  it  was  cancelled  after  it  was 
duly  executed.  But,  how  does  this  bear  on  the  question  whether  the  will  was  found 
in  the  custody  where  it  might  naturally  be  expected  to  be  found  if  it  had  been  duly 
executed?  The  custody  is  equally  so,  it  should  seem,  whether  the  will  were  cancelled 
or  uncancelled  :  see  the  opinion  of  the  judges  in  Lord  Trimlestdwn  v.  Kemrnis,  1»  Clark 
&  Fin.  749. 

The  rule  that  an  instrument  more  than  thirty  years  old  shall  be  presumed  to  have 
been  duly  executed  if  its  purports  so  to  have  been,  is  founded  on  the  great  difficulty 
that  must  arise  in  some  cases,  and  the  im-[534]-possibility  in  many  others,  after  the 
lapse  of  time,  of  proving  the  handwriting  of  parties  making  the  instrument  or  attest- 
ing it.  Therefore  it  is  that  due  execution  is  to  be  presumed,  provided  the  instrument 
is  produced  from  such  a  custody  as  might  naturally  be  expected.  It  seems  to  us  that 
the  application  of  this  rule  cannot  be  affected  by  a  surmise  that  the  instrument  was 
cancelled  after  it  was  duly  executed. 

Two  questions  still  remained  for  the  jury.  Notwithstanding  the  will  was  pro- 
duced from  the  proper  custody,  and  purported  to  have  been  duly  executed,  and  was 
more  than  thirty  years  old,  these  circumstances  are  not  conclusive,  and  the  jury  might 
still  negative  its  being  a  genuine  will,  or  its  having  been  properly  executed.  And  the 
jury  might  still,  if  they  thought  right,  come  to  the  conclusion  that  the  paper  was 
mutilated  animo  revocandi. 

But  the  jury  were  of  opinion  that  the.  will  was  a  genuine  duly-executed  will,  ami 
further  found  that  the  tearing  oil'  the  paper  from  the  wafer  was  accidental,  and  nut 
done  by  the  testator  animo  revocandi. 

As  I  was  not  in  court  when  this  rule  was  moved  for,  I  think  it  right  to  take  this 
opportunity  (if  saying  that  I  do  not  think  the  jury  were  wrong.  I  find  no  reason  to 
doubt  that  the  will  was  genuine  and  duly  executed  ;  and  1  think  the  appearance  of  the 
instrument  does  not  justify  the  suggestion  thai  it  was  cancelled  by  the  testator, 

The  real  history  of  the  ease  perhaps  is,  that  the  testator  desired  some  one  to 
destroy  the  will,  who  neglected  to  do  so;  in  which  ease  the  will  was  never  legally 
revoked,  by  reason  of  the  enactment  of  the  Statute  of  Frauds,  though  the  parties 
interested  may  have  so  regarded  it.  And,  if  it  was  a  genuine  will,  and  never  revoked, 
it  becomes  impossible  legally  to  refuse  to  allow  it.  to  operate. 

Rule  discharged. 

[535]      PkDDKB   V.   Tin:   MAYOR,   ALDERMEN,   AND   BURGESSES  OF   PRESTON. 

June  2nd,  L862. 

[S.  C.  31  L.  J.  C.  P.  -J'.)l  ;  9  Jur.  X.  S.  196  ;  10  W.  K.  773.] 

The  corporation  of  P.  (who  besides  their  municipal  character  tilled  those  of  managers 
of  the  public  baths  and  washhouses  under  the  Baths  and  Washhouses  Act,  1846, 

and  of  the  local  board  of  bealtl der  the  Public  Eealtfa  Aet.  L848),  kept  time 

separate  accounts  al  their  banker's,  viz.  1.  "The  Corporation  of  p.  Account." 
•_>.  "The  Corporation  1  >at  hs  and  Washhouses  Revenue  Account."  3.  "The  I'.  Local 
Board   of   Health  Account."     Upon  the  firal  account  they  were  indebted  to  the 

bank,  and  upon  the  other  two  the  bank  was  indebted  to  them  in  an  equal  ai nt. 

In  an  action  brought  by  the  banker  to  recover  the  balance  due  to  him  on  aocouni 
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No.  1, — Held,  that  the  corporation  were  entitled  to  set  off  the  debts  due  to  them  on 
the  other  two  accounts. 

This  action  was  brought  to  recover  the  sum  of  49961.  16s.  Id.,  claimed  by  the 
plaintiff ;  and  the  following  case  was  stated  by  consent,  without  pleadings  : — 

From  the  1st  of  January,  1854,  until  the  death  of  Edward  Pedder,  the  said 
Edward  Pedder  and  the  plaintiff  carried  on  business  together  as  bankers  in  co-partner- 
ship at  Preston,  in  the  county  of  Lancaster,  under  the  name,  style,  and  firm  of 
Pedder  &  Co. 

Edward  Pedder  died  on  the  1st  of  March,  1861  :  and  the  plaintiff  continued  to 
carry  on  the  said  business  until  the  10th  of  April  following,  when  he  suspended 
payment,  and  presented  a  petition  to  the  court  of  Bankruptcy  for  the  Manchester 
district,  under  the  clauses  of  the  Bankrupt  Law  Consolidation  Act,  1849,  relating  to 
arrangements  between  debtors  and  their  creditors  under  the  superintendence  and 
control  of  the  court. 

Meetings  were  held  under  the  said  petition,  and  a  proposal  and  amended  proposal 
was  on  the  28th  of  June,  1861,  approved  and  confirmed  by  the  court;  and  in  pursu- 
ance thereof  a  deed  was  prepared  and  executed  by  the  plaintiff  and  by  the  great  body 
of  the  creditors,  whereby  provision  was  made  for  applying  the  assets  of  the  plaintiff, 
under  the  inspection  of  certain  inspectors  appointed  by  and  made  parties  to  the  said 
deed,  in  satisfying  the  claims  of  creditors  in  manner  therein  mentioned  ;  and  by  the 
said  deed  the  estate  was,  subject  to  the  provisions  thereof,  to  be  administered  as  in 
bankruptcy. 

[536]  Many  years  ago,  and  before  either  Edward  Pedder  or  the  plaintiff  were 
partners  in  the  bank,  and  whilst  the  business  of  the  said  bank  was  being  carried  on 
by  the  predecessors  in  business  of  the  plaintiff  and  Edward  Pedder,  a  banking-account 
was  opened  by  the  said  mayor,  aldermen,  and  burgesses  with  the  said  then  banking 
firm,  which  account  was  continued  with  the  said  bank  until  the  formation  of  the  said 
firm  of  Pedder  it  Co.,  and  was  then  continued  with  the  said  firm  until  the  death  of 
the  said  Edward  Pedder,  and  afterwards  with  the  plaintiff  until  his  said  suspension. 
This  account  was  headed,  "  Corporation  of  Preston,"  in  the  books  of  the  bank,  and  in 
the  pass-book  in  which  from  time  to  time  a  copy  of  the  said  banking-account  was 
written  up,  and  which  pass-book  was  from  time  to  time  delivered  by  the  bank  to 
Mr.  Philip  Park,  who  filled  the  office  of  treasurer  and  steward  of  the  said  mayor, 
aldermen,  and  burgesses. 

The  corporation  of  Preston,  after  the  passing  of  the  Baths  and  Washhouses  Act, 
1846,  9  &  10  Vict.  c.  74,  and  for  the  purpose  of  performing  their  duties  arising  from 
the  adoption  of  the  said  act,  kept  another  account  with  Messrs.  Pedder  &  Co.,  which 
was  headed  "  Corporation  Baths  and  Washhouses  Revenue  Account  "  in  the  books  of 
the  bank,  and  in  the  pass-book  in  which  from  time  to  time  a  copy  of  the  said  banking- 
account  was  written  up,  and  which  pass-book  was  from  time  to  time  delivered  to  the 
said  Philip  Park.  The  said  treasurer  from  time  to  time  made  payments  to  the  bank 
to  the  credit  of  the  said  Corporation  of  Preston  account,  such  payments  being  of 
moneys  levied  as  watch-rates  in  the  township  of  Preston  and  of  rents  of  land,  market- 
tolls,  and  other  income  derived  from  property  of  the  said  mayor,  aldermen,  and 
burgesses ;  and  cheques  were  from  time  to  time  drawn  on  behalf  of  the  said  mayor, 
aldermen,  and  burgesses  upon  the  said  account,  and  [537]  paid  by  the  bank.  Such 
cheques  were  drawn  by  the  said  treasurer  of  the  said  mayor,  aldermen,  and  burgesses, 
or  by  Messrs.  Park,  Son,  &  Garlick,  the  firm  of  surveyors  of  which  the  said  treasurer 
was  a  partner,  and  were  exclusively  in  respect  of  salaries  to  officers  of  the  said  mayor, 
aldermen,  and  burgesses,  payments  to  the  police-force,  and  other  liabilities  of  the  said 
mayor,  aldermen,  and  burgesses.  The  said  treasurer  from  time  to  time  also  made 
payments  to  the  bank  to  the  credit  of  the  baths  and  washhouses  account,  such  pay- 
ments being  of  moneys  levied  as  a  baths  and  washhouses  rate  in  the  townships  of 
Preston  and  Fisherwick,  which  together  comprise  the  whole  of  the  said  borough  ;  and 
cheques  were  from  time  to  time  drawn  on  behalf  of  the  said  mayor,  aldermen,  and 
burgesses  upon  the  said  baths  and  washhouses  account,  and  paid  by  the  bank. 

The  said  Corporation  of  Preston  accounts  were  balanced  half-yearly  in  the  books 
of  the  said  bank  and  pass-books.  No  entries  were  made  to  the  credit  or  debit  of  the 
said  accounts  in  respect  of  payments  to  the  bank  by  or  on  behalf  of  the  said  local 
board  of  health  hereinafter  mentioned,  or  in  respect  of  payments  to  the  said  local 
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board  of  health  or  their  order.  The  balances  of  the  said  Corporation  of  Preston 
accounts  were  at  times  in  favour  of  the  bank,  when  the  balances  of  the  accounts  of 
the  local  board  of  health  hereinafter  mentioned,  or  one  of  them,  were  against  the 
bank  ;  and  the  balance  of  the  .said  Corporation  of  Preston  account  was  at  other  times 
against  the  bank,  when  the  balances  of  the  said  accounts  of  the  local  board  of  health, 
or  one  of  them,  were  in  favour  of  the  bank.  Interest  was  allowed  to  or  by  the  bank, 
and  introduced  into  the  said  Corporation  of  Preston  account,  on  the  balances  from 
time  to  time,  without  regard  to  the  state  of  the  other  accounts  [538]  hereinafter  men- 
tioned. A  higher  rate  of  interest  was  taken  by  the  bank  from  their  customers  whose 
accounts  were  in  favour  of  the  bank  than  was  allowed  to  customers  on  balances  in 
their  favour. 

The  following  are  specimens  of  the  forms  of  the  cheques  so  drawn  on  the  bank  in 
respect  of  the  said  Corporation  of  Preston  accounts : — 

"No.  .  "March  28,  1861. 

"  Preston  Old  Bank.      Established  in  1776. 

"Messrs.  Pedder  &  Co.  Pay  to  Joseph  Gibbons,  or  bearer,  fnrty-eight  pounds, 
nine  shillings,  and  eleven  pence,  on  account  of  the  Corporation  of  Preston. 

"£48,  9s.  lid.  "Park,  Son,  a-  Garlick." 

"No.  .  "November  9,  1860. 

"Preston  Old  Bank.      Established  in  1776. 

"  .Messrs.  Pedder  &  Co.  Pay  to  Messrs.  J.  A.  &  J.  Blackburn,  or  bearer,  twenty- 
one  pounds,  eleven  shillings,  and  three  pence,  on  account  of  the  Corporation  of  Preston 
Baths  ami  Washhouses.  "Park,  Sun,  &  Caki.uk. 

"£■21,  lis.  3d." 

At  the  time  of  the  said  suspension  of  payment,  there  was  a  balance  on  the  said 
Corporation  of  Preston  accounts,  other  than  the  Baths  and  Washhouses  account,  in 
favour  of  the  plaintiff,  of  5818L  12s.  8d. 

The  said  mayor,  aldermen,  and  burgesses  have  since  paid  to  the  credit  of  the  said 
Corporation  of  Preston  account  the  sum  of  8181.  16s.  7d.,  and  the  balance  after  such 
payment  is  the  said  sum  of  49961.  16s.  Id.  which  is  claimed  in  this  action  by  the 
plaintiff,  with  the  assent  and  by  the  direction  of  his  said  inspectors.  Then'  was  also 
a  balance  in  favour  of  the  plaint  iff  on  the  baths  and  washhouses  account  of  2011,  16s.  8d., 
which  balance  has  been  paid  by  the  mayor,  aldermen,  and  burgesses  to  the  plaintiff. 

The  Public  Health  Act,  1848  (11  A  12  Vict.  c.  63),  was  by  a  provisional  order  in 
council,  confirmed  by  the  [539]  13  &  14  Vict.  c.  90,  put  in  force  in  the  borough  of 
Preston  ;  the  district  of  the  said  borough,  and  the  district  of  the  local  board  of  health 
under  the  said  Public  Health  Ait  being  co-extensive. 

The  district  is  exclusively  composed  of  two  townships;  the  township  ol  Preston 
and  the  township  of  Fisherwiclj  forming  together  the  borough  of  Preston. 

By  the  Public  Health  Act,  1848,  s.  12,  it  is  enacted,  that,  in  every  district  exclu- 
sively consisting  of  the  whole  or  part  of  any  corporate  borough,  the  mayor,  aldermen, 
and  bur^e.s.ses  of  such  borough  shall  be,  by  the  cimncil  of   the  borough  within  and    fur 

such  district,  the  local  board  of  health  under  that  act :  and  such  council  shall  exercise 
and  execute  the  powers,  authorities,  and  duties  of  such  local  board  ol  health  according 

to  the  law  fur  the  time  being  in  tone  in  respect  to  municipal  corporations  in  England 
and  Wales. 

By  the  Local  Government  Act,  1858,  21  ,v  22  Vict,  c.  98,  s.  21,  it  is  provided  that 

the   duty  (it    carrying  this  act   into  execution  shall  he  vested  in  a  local  board,  and  such 

local  hoard  shall  he,  in  corporate  boroughs,  i  hi-  mayor,  aldermen,  ami  burgesses,  acting 

by  the  co il. 

The  council  of  tin-  Baid  borough  has  continued  to  perform  tin   powers  and  dut 
vested  in  it  by  the  said  Public  Health  Act,  is  is,  ami  the  Local  Government  Act,  1858, 
and  other  acts  amending  the    ame.     The  said  local  board  of  health  have  under  the 

powers  of  the  said  acts,  in  execution  of  their  duties  con -ted  with  drainage,  sewerage, 

ami  other  matters,  from  time  to  time  made  and  collected  general  rates  extending  over 

the  whole  of  their  district,  and  also  special  rates  extending  over  portions  only  of  then 

district. 
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The  local  board  of  health  some  time  before  the  2nd  of  March,  1854,  opened  two 
banking-accounts  with  the  said  bank  ;  one  of  the  accounts  being  called  in  the  [540] 
books  of  the  bank  and  the  pass-books  "The  General  District  Rate  Account,'  and  the 
other  "  The  Special  District  Kate  Account."  The  said  two  accounts  related  to  rates 
levied  by  the  said  local  board  of  health.  On  the  2nd  of  March,  1854,  the  said  two 
accounts  were  closed,  and  the  balances  of  the  same  were  carried  to  a  new  account  then 
opened  by  the  local  board  of  health  with  the  said  bank,  called  "  The  Preston  Local 
Board  of  Health  Account,''  and  which  account,  from  the  month  of  July  1855,  to  the 
time  of  the  plaintiff's  suspension  of  payment,  was  headed  in  the  books  of  the  bank  and 
in  the  pass-book  containing  a  copy  of  such  account,  and  which  pass-book  was  from 
time  to  time  delivered  to  an  officer  of  the  local  board  of  health,  as  follows  : — "  The 
Preston  Local  Board  of  Health  in  account  with  the  Preston  Old  Bank." 

Payments  were  from  time  to  time  made  on  behalf  of  the  local  board  of  health  to 
the  bank  to  the  credit  of  this  account,  consisting  of  amounts  received  for  rates  levied 
by  the  said  local  board  of  health  as  aforesaid,  and  not  being  water-rates,  and  of  other 
funds  belonging  to  the  said  local  board  of  health,  and  acquired  by  them  in  pursuance 
of  the  provisions  of  the  said  acts  ;  and  payments  were  from  time  to  time  made  by  the 
bank,  and  charged  to  the  debit  of  this  account,  on  account  of  expenses  and  liabilities 
incurred  by  the  said  local  board  of  health  in  execution  of  the  powers  and  duties  of  the 
said  acts. 

Such  payments  by  the  bank  were  made  on  cheques  signed  on  behalf  of  the  said 
local  board  of  health  by  the  engineer  of  the  said  board  and  two  members  of  the  council. 

Such  cheques  were  of  colour  different  from  that  of  the  cheques  drawn  on  the  said 
Corporation  of  Preston  accounts  as  above  mentioned,  and  also  from  that  of  the  cheques 
on  the  "Local  Board  of  Health  Water  Account,"  hereinafter  mentioned. 

[541]  The  following  is  a  specimen  of  the  form  of  the  cheques  so  drawn  on  the 
said  bank  on  behalf  of  the  said  local  board  of  health  on  general  account : — 

"No.  585.  "March  28,  1861. 

"Preston  Old  Bank.         Established  in  1776. 

"General  Account. 

"  Messrs.  Pedder  &  Co.  Pay  to  Mr.  Richard  Hoyle,  or  order,  the  sum  of  one 
hundred  and  twenty-one  pounds,  seven  shillings,  and  five  pence,  for  the  local  board 
of  health.  "  John  Newton,  engineer. 

"  Robert  Benson,  jun.,)  Members  of 
"£121,  7s.  5d.  "  John  Gudgeon,  I    council." 

At  the  time  of  the  said  suspension  of  payment,  there  was  a  balance  in  favour  of 
and  due  to  the  said  local  board  of  health  on  the  said  general  account,  of  17191.  5s.  6d. 

In  the  year  1853,  the  Preston  Waterworks  Act,  1853  (16  &  17  Vict.  c.  xlviii.) 
was  passed ;  and  the  local  board  of  health  acquired  the  waterworks  therein  mentioned 
under  the  powers  thereby  conferred. 

In  pursuance  of  the  provisions  of  that  act,  the  said  local  board  of  health  levied 
water-rates  over  the  whole  of  the  said  borough,  and  under  s.  34  of  the  same  act  kept 
in  their  books  a  separate  and  distinct  Water  Account  ;  and  an  account  was  kept  with 
the  said  bank  from  the  year  1854  to  the  time  of  the  plaintiff's  suspension  of  payment ; 
and  from  the  year  1855  to  the  time  of  the  said  suspension  was  headed  in  the  books  of 
the  said  bank,  and  in  the  pass-book  containing  a  copy  of  such  account,  and  which 
pass-book  was  from  time  to  time  delivered  to  the  local  board  of  health,  as  follows, — 
"The  Preston  Local  Board  of  Health  in  account  with  the  Preston  Old  Bank." 

[542]  Payments  were  from  time  to  time  made  on  behalf  of  the  local  board  of 
health  to  the  bank,  to  the  credit  of  the  said  "Local  Board  of  Health  Water  Account," 
and  payments  were  from  time  to  time  made  by  the  bank  on  cheques  drawn  upon  and 
debited  to  the  said  water  account.  Such  cheques  were  drawn  in  respect  of  liabilities 
of  the  said  local  board  of  health  incurred  in  connection  with  the  making  and  main- 
taining of  the  said  waterworks  and  the  supply  of  water  to  their  district.  The  cheques 
upon  which  such  payments  were  made  were  signed  on  behalf  the  local  board  of  health 
by  the  engineer  of  the  said  board  and  two  members  of  the  council. 
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The  following  is  a  specimen  of  the  form  of  cheques  so  drawn  on  the  said  bank  on 
behalf  of  the  said  local  board  of  health  on  water  account : — 

"No.  497.  "March  28,  1861. 

"Preston  Old  Bank.         Established  in  177G. 

"Messrs.  Pedder  &  Co.  Pay  to  Mr.  Richard  Hoyle,  or  order,  the  sum  of  twenty- 
five  pounds,  thirteen  shillings,  and  six  pence,  for  the  local  board  of  health. 

"John  Newton,  engineer. 
"Robert  Benson,  jun.  i  Members  of 
"£25,  13s.  fid.  "John  Gudgeon,  /    council." 

At  the  time  of  the  said  suspension  of  payment,  there  was  a  balance  in  favour  of 
and  due  to  the  said  local  board  of  health  on  the  said  water  account,  of  32771.  10s.  7d. 

The  said  "General  Account  "  and  "  Water  Account"  were  respectively  balanced 
half-yearly  in  the  books  of  the  bank,  and  in  the  pass-books ;  but,  for  t  he  purpose  of 
ascertaining  whether  any  and  what  interest  was  to  be  allowed  by  or  to  the  bank,  the 
said  local  board  of  health  "General  Account"  and  "Local  Board  of  Health  [543] 
Water  Account "  were  treated  as  one  account.  The  mayor,  aldermen,  and  burgesses 
did  not  draw  upon  or  make  payments  to  the  credit  of  the  said  "  Local  Board  of  Health 
General  Account "  and  "Local  Board  of  Health  Water  Account,"  or  either  of  them, 
or  in  any  way  exercise  control  over  either  of  the  same. 

The  meetings  of  the  council  are  called  by  one  notice  signed  by  the  mayor,  and  by 
one  summons  from  the  town-clerk. 

The  summonses  are  signed  in  the  following  form  : — "  Robert  Ascroft,  town-clerk, 
and  clerk  to  the  local  board  of  health,"  and  specify  all  the  business  proposed  to  be 
transacted  at  the  meeting,  whether  relating  to  corporation  or  local  board  of  health 
business,  but  distinguishing  the  one  business  from  the  other 

At  the  council  meetings  so  called,  the  business  both  of  the  corporation  and  local 
board  of  health  is  transacted  in  the  order  mentioned  in  such  summonses. 

The  minutes  and  accounts  of  the  corporation  are  kept  in  separate  books  from  those 
of  the  local  board  of  health.     The  minute-books  in  each  case  are  headed  as  follows  :  — 

"Borough  of  Preston,  in  the  county  of  Lancaster. 

"At  a  meeting  of  the  council  of  the  said  borough,  held,"  &c. 

And  in  each  ease  the  proceedings  are  signed  by  the  mayor,  and  published  in 
one  book. 

One  finance-committee  is  appointed  on  the  9th  of  November  in  each  year,  which 
manages  the  financial  matters  both  of  the  corporation  and  the  local  board  of  health  : 
and  their  proceedings  are  entered  in  one  book. 

The  accounts  of  the  mayor,  aldermen,  and  burgesses  arc  audited  by  a  person 
appointed  by  the  mayor  as  auditor,  under  the  5  &  6  W.  4,  c.  76,  s.  '.).'!,  and  by  two 
[544]  persons  elected  auditors  under  s.  37  of  the  same  statute,  and,  on  being  audited, 
are  signed  as  follows:  — 

"  Robert  Parker,   i 

'•  Henry  Jennings,     Auditors." 

"J.  F.  HlGGINS,         J 

The  accounts  of  the  local  board  of  health  are  audited  under  the  1'ublic  Health  Aot, 
1848,  s.  122,  and  the  Local  Government  Act,  1848,  s.  60,  and  arc  audited  by  the 
same  three  auditors,  and,  on  being  audited,  arc  signed  by  such  three  auditors. 

The  said  local  board  of  health  have,  under  the  powei     of  the  said   Public  Health 

Act,   1848,  and   Local  Govern m    Act,   1858,  borrowed  for  the  purposes  of  main 

drainage  within  the  said  township  ol  Pn  iton  large    urn    upon  l I  gage  ol  the  special 

district  rates  of  the  said  township,  and  which  Bums  are  ■'till  due.     The  said  local 

board  oi  health  have  also,  under  the  powers  of  the  said  las)  menti id  acte  and  the 

said  Preston  Waterworks  Act,  1853,  borrowed  large  sums  on  thi  ecuritj  of  the  said 
rents,  rates,  and    works   mentioned  in  the    aid   last  mentioned  act,  and  which  lasl 

incut  luncd   ,11111-   are  st  ill  due. 

The  mayor,  aldermen,  and  burgesses  are  indebted  to  various  creditors,  some  of 
them  by  specialty,  some  by  Bimple-contract  .  bul   none  of  Buch  creditors   have  any 
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security  for  their  debts  over  the  said  general  and  special  district-rates,  and  water- 
rents,  rates,  and  works,  or  any  part  thereof. 

The  said  mayor,  aldermen,  and  burgesses  claim  to  set  off  against  the  said  balance 
of  49961.  16s-  Id.,  which  balance  is  not  otherwise  disputed  by  the  said  mayor,  alder- 
men, and  burgesses,  the  said  sums  of  17191.  5s.  6d.  and  32771.  10s.  7d.,  the  said 
balances  of  the  said  "Local  Board  of  Health  General  Account,"  and  "Local  Board  of 
Health  Water  Account." 

The  said  Preston  Waterworks  Act,  1853,  accompanied  the  case,  and  was  to  be 
referred  to. 

[545]  It  was  agreed  between  the  parties,  that  all  amendments,  if  any,  in  accord- 
ance with  the  real  facts,  which  the  court  might  think  ought  to  be  made  in  order  to 
enable  them  to  decide  the  matters  in  question  between  the  parties,  should  be  made 
acccordingly  ;  and  that  the  court  should  have  the  power  of  drawing  all  inferences  of 
fact  which  a  jury  ought  properly  to  draw. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defendants  were 
entitled  to  set  oti'  the  said  sums  sought  to  be  set  off,  or  any  part  of  the  same. 

S.  Temple,  Q.  C.  (with  whom  was  Aspland),  for  the  plaintiff.  The  debt  due  from 
the  corporation  to  the  plaintiff,  and  that  due  from  the  plaintiff  to  the  corporation  are 
debts  due  in  auter  droit,  and  therefore  are  not  capable  of  being  set  off.  The  rights 
and  duties  of  the  corporation  in  respect  of  the  raising  and  the  application  of  the 
borough-fund  aie  denned  by  the  5  &  6  W.  4,  c.  76,  ss.  92,  95.  The  powers  and  duties 
conferred  and  imposed  upon  them  as  managers  of  the  public  baths  and  washhouses 
under  the  Baths  and  Washhouses  Act,  1846  (9  &  10  Vict.  c.  74),  as  the  local  board  of 
health  under  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  and  as  proprietors  of 
the  Preston  waterworks  under  the  Preston  Waterworks  Act,  1853  (16  Vict.  c.  xlviii.), 
are  of  a  character  totally  distinct  from  their  corporate  character,  and  are  to  be  exercised 
in  a  manner  altogether  different :  and  the  rates  and  the  accounts  of  each  are  to  be 
levied  and  kept  separately, — see  s.  1  4  of  the  Public  Baths  and  Washhouses  Act,  1846, 
ss.  84,  85  of  the  Public  Health  Act,  1848,  and  s.  54  of  the  Preston  Waterworks  Act, 
1853.  In  Gale  v.  Luttrell,  1  V.  &  J.  180,  A.  being  indebted  to  B.  in  a  sum  of  10001., 
executed  a  bond  to  him  for  securing  that  amount  and  interest.  B.  subsequently  died, 
having  made  his  will,  and  appointed  C.  and  D.  his  executors  [546]  and  residuary 
legatees.  An  apportionment  of  B.'s  residuary  estate  being  made,  the  bond  was 
allotted  to  C.  as  part  of  his  share.  C,  being  the  steward  of  A.,  and  having  a  running 
account  with  him,  entered  the  bond  in  that  account.  C.  died  intestate,  leaving  a 
widow,  who  took  out  administration  to  his  estate,  and  also  administration  de  bonis 
non  to  B. ;  and,  as  such  last-mentioned  administratrix,  she  tiled  a  bill  as  a  specialty- 
creditor  against  the  representatives  of  A.  :  and  it  was  held  that  in  this  suit  the 
representatives  of  A.  could  not  make  a  set-off  against  the  demand,  in  respect  of  sums 
which  they  alleged  to  have  been  omitted,  or  improperly  charged,  in  the  account  of  C, 
but  must  file  a  cross-bill, — for  that  there  could  be  no  set-off,  either  at  law  or  in  equity, 
where  either  of  the  debts  is  a  debt  in  auter  droit.  Could  an  action  brought  against 
the  corporation  proper  be  sustained  for  a  debt  due  from  the  local  board  of  health  in 
respect  of  work  done  or  materials  supplied  to  the  waterworks  ?  Assuming  that  these 
debts  are  susceptible  of  set-off  at  law,  it  would  be  manifestly  inequitable  to  permit  the 
funds  of  the  local  board  of  health  to  be  applied  in  payment  of  a  debt  due  from  the 
corporation  in  a  totally  different  character. 

Mellish,  Q.  C.  (with  whom  was  Quain),  contra.  These  are  mutual  debts  at  law 
within  the  meaning  of  the  statutes  of  set-off.  Although  for  convenience  the  accounts 
are  kept  separately,  the  whole  substantially  forms  one  fund  of  the  corporation.  The 
rate-payers  are  the  same  for  all  purposes,  and  the  area  of  rating  the  same.  This  is 
very  like  the  case  of  a  colonel  of  a  regiment  keeping  two  accounts  with  his  agents,  one 
his  private  account,  the  other  his  account  as  colonel.  Could  anybody  doubt  that  the 
balance  due  to  him  on  the  one  might  be  set  off  against  a  claim  made  [547]  against  him 
by  the  agents  upon  the  other  ?  [Byles,  J.  Whom  do  you  represent ,']  The  Corpora- 
tion of  Preston  and  the  local  board  of  health.  This  is  not  an  attempt  to  misappro- 
priate to  the  corporation  purposes  a  fund  belonging  to  the  local  board  of  health  ; 
but  to  defeat  an  attempt  to  apply  the  fund  to  the  payment  of  the  insolvent's  debts. 
[Williams,  J.  The  money  was  handed  by  the  corporation  to  the  banker  with  direc- 
tions to  him  to  keep  separate  accounts.]  That  does  not  alter  the  legal  relations  of 
the  debtor  and  creditor.     [Williams,  J.     Before  the  statute  of  set-off,  there  would 


12  c.  B.  (N.  S.)  548.      PKDDER   V.  THE   MAYOR,  ETC.,  01?    PRESTON  1257 

have  been  cross-actions  in  a  case  like  tins.     The  statute  intended  to  substitute  th< 
oil' for  a  cross-action.     Who  would  have  beau  the  party  to  sue  t lie  banker  in  this  case 
for  the  balance  due  on  the  Local  Board  of  Health  Account  IJ     The  corporation  clearly 
must  have   sued.     Bodmham  v.  Hoskms,   21   Law  J.,  Ch.  864,   16  .Jurist,  721,  was 
referred  to. 

Temple  was  heard  in  reply. 

BliLK,  C.  J.  1  am  of  opinion  that  the  defendants  in  this  ease  are  entitled  to 
judgment.  The  inspectors,  in  the  name  of  the  insolvent,  sue  the  Corporation  of 
Preston  for  a  debt  of  49961.  10s.  Id.  Against  this  demand  the  corporation  claim  to 
set  off  a  debt  of  the  like  amount  due  to  them  from  the  bank.  Ordinarily  speaking, 
therefore,  this  would  be  a  clear  and  simple  case  of  set-off.  The  difficulty  which  is 
suggested  is  that  the  corporation  till  three  separate  and  distinct  characters, — the 
one,  as  corporation  municipal, — the  second,  as  local  board  of  health, — the  third,  as 
managers  of  the  public  baths  and  washhouses  :  and  the  contention  on  the  part  of  the 
plaintill  has  been  that  the  corporation  municipal  is  as  distinct  from  the  other  two  bodies 
as  the  position  ami  rights  of  a  private  individual  are  separate  ami  distinct  from  his 
position  [548]  and  his  rights  when  he  tills  the  otlice  of  an  executor  ;  or,  in  other  words, 
that  the  debts  are  due  in  different  lights,  ami  therefore  cannot  be  the  subject  of  set  oil. 
In  point  of  law,  however,  it  is  quite  clear  that  the  Corporation  of  Preston  is  the  party 
owing  the  money  on  the  one  side,  and  the  party  to  whom  the  money  is  due  on  the 
other,  and  therefore,  though  the  money  is  due  to  them  upon  different  accounts,  it 
may  be  set  oil'.  Cases,  no  doubt,  may  be  put  where  it  would  be  improper  on  the  part 
of  the  Corporation  to  appropriate  the  fund  belonging  to  the  local  board  of  health  to 
the  general  purposes  of  the  corporation.  But  there  would  be  a  remedy  for  that  either 
in  a  court  of  equity,  or  by  objection  before  the  auditors,  who  probably  would  disallow 
such  items  in  the  accounts.  But  it  is  unnecessary  to  consider  that  ;  for,  here  the  claim 
of  the  bank  is  put  forward  merely  to  defeat  that  of  the  local  board  of  health,  and  to 
put  the  money  into  the  pockets  of  the  creditors  of  the  bank.  I  think  the  defendants 
are  entitled  to  the  set-off  at  law,  and  that  there  is  no  principle  of  equity  to  prevent  its 
being  allowed. 

Williams,  J.  I  am  of  the  same  opinion.  The  local  board  oi  health  is  not  a 
corporation,  so  as  to  be  capable,  as  such,  of  being  the  proprietors  of  money.  1  he 
effect  of  the  statute  1 1  it  \2  Viet.  c.  03,  s.  L2,  is  to  add  to  the  character  of  the  muni- 
cipal corporation  the  incidents  and  duties  of  the  local  board  of  health.  The  only 
effect,  in  point  of  law,  of  their  opening  an  account  with  the  bank  on  behalf  of  the  local 
board  of  health  is  that  the  defendants,  in  pursuance  of  their  duties  as  the  local  board 
of  health,  advance  money  to  the  bank.  The  corporation  would  be  the  only  persons 
who  could  sue  for  the  loan;  and,  instead  oi  being  put  to  lain-  an  action,  1  lu  \  are 
entitled  by  virtue  of  the  statute  of  set-oil'  to  set  the  debt  so  due  to  l  hem  against  [549] 
the  claim  made  upon  them  by  the  bank.  1  agree,  thai,  to  warrant  a  set  nil,  the  debts 
must  be  mutual,  and  must  be  due  in  the  same  right.  These  are  mutual  debts,  and  are 
due  in  the  same  right.  The  I  no  i  icy  is  advanced  to  and  by  the  corporal  ion  as  a  corpora 
tion,  and,  in  suing  for  it,  it  would  not  be  necessary  for  them  to  declare  in  any  special 
character. 

Wll.l.Ls,  .1.  1  am  of  the  same  opinion.  I  see  nothing  in  any  of  the  provisions  "I 
the  statutes  to  which   our  attention  has  been  called    to   apply   to    tin-   case  ;   and    I    am 

not  disposed  to  strain  their  language  so  as  to  take  this  debl  out  of  the  ordinary  rule 
as  mi  Bel  oil'. 

Byi.ks,  J.  As  soon  as  it  appeared  that  Mr.  Mellish  represented  the  corporation 
in  each  of  us  characters,  all  pretence  for  equitable  interference  was  out  oi  the  question. 
Thai  being  so,  and  it  being  always  optional  with  us,  ii  is  plain  thai  no  replication  on 
equitable  grounds  would  have  been  allowed  here,  the  simple  question,  therefore,  i  . 

whether  tin-  moneys  lent    were    niniicj  -    ol    I  lie    corporation,  and    llie    moneys    received 

by  them  received  in  their  corporate  capacity,  or  whether  they  were  paid  and  received 
in  auier  droit.     I  am  not  disposed  to  dissent  from  the  opinion  formed  by  the  re  I   ol 

il m tt  ;  and  1  trust  thai  I  .on  noi  unduly  drawn  in  that  conclusion  by  in  manifest 

justice. 

Judgment  lor  the  defendanl 


C.  P.  XX.     br 
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[550]     Miles  v.  Harris.     June  13th,  1862. 

[S.  C.  31  L.  J.  C.  P.  361  ;  6  L.  T.  619.     See  In  re  Ludmore,  1884,  13  Q.  B.  D.  415; 
In  re  Tliomas,  [1899]  1  Q.  B.  464.] 

The  sheriff  is  not  entitled  to  poundage,  where  after  seizure  and  before  sale,  the 
judgment  and  all  subsequent  proceedings  are  set  aside  for  irregularity. 

This  was  an  action  for  sheriff's  fees.  The  declaration  contained  counts  for  work 
done,  for  money  due  for  poundage  on  the  seizure  of  goods  by  the  plaintiff  at  the 
request  of  the  defendant,  for  money  paid,  and  for  money  due  on  accounts  stated. 

The  defendant  pleaded,  except  as  to  11.  lis.,  parcel,  &c,  never  indebted,  and,  as 
to  that  sum,  payment  into  court. 

By  an  order  of  Keating,  J.,  the  question  of  law  raised  between  the  parties  was 
stated  in  the  following  case  for  the  opinion  of  the  court : — 

The  plaintiff  is  bailiff  of  the  sheriff  of  Norfolk,  from  whom,  by  post  from  the 
London  agent  of  the  under-sheriff,  the  plaintiff,  on  the  morning  of  the  11th  of 
September,  1861,  received  a  warrant  in  the  usual  form,  by  virtue  of  a  writ  of  fi. 
fa.,  commanding  the  plaintiff,  as  such  bailiff  of  the  goods  and  chattels  of  Alfred 
Oldfield  Gathergood  within  the  said  sheriff's  bailiwick,  that  he  should  cause  to  be 
made  1071.  9s.  5d.,  together  with  interest  upon  the  said  sum,  at  the  rate  of  41.  per 
cent,  per  annum,  from  the  30th  of  August,  1861  :  so  that  the  said  sheriff  might 
have  that  money,  with  such  interest  as  aforesaid,  before  the  barons  of  the  Exchequer 
of  Pleas  of  the  Queen  at  Westminster,  immediately  after  the  execution  thereof,  to 
render  to  Henry  Solomon,  in  the  said  writ  named,  for  the  sum  recovered  and  interest 
in  the  said  writ  mentioned. 

In  the  margin  of  the  warrant  the  indorsement  on  the  writ  of  fi.  fa.  was  set  forth, 
and  such  indorsement  was  in  the  words  and  figures  following,  that  is  to  say, — "Levy 
1071.  9s.  5d.,  and  11.  6s.  for  costs  of  [551]  execution,  and  also  interest  on  1071.  9s.  5d., 
at  41.  per  cent,  per  annum,  from  the  30th  of  August,  1861,  until  payment;  besides 
sheriffs  poundage,  officer's  fee,  costs  of  levying,  and  all  other  legal  incidental  expenses. 
This  writ  is  issued  by  Henry  Harris,  of  No.  34a  Moorgate  Street,  in  the  city  of 
London,  attorney  for  the  said  Henry  Solomon.  The  defendant  is  an  auctioneer, 
and  resides  at  Lynn,  in  your  bailiwick." 

In  obedience  to  the  said  warrant,  the  plaintiff  entered  certain  premises  of  the 
said  Alfred  Oldfield  Gathergood,  at  King's  Lynn,  in  the  county  of  Norfolk,  being 
within  the  bailiwick  of  the  sheriff,  and  there  seized  goods  of  the  said  Alfred  Oldfield 
Gathergood  sufficient  to  make  the  said  sum  recovered,  interest,  and  expenses.  The 
plaintiff  remained  two  days  in  possession,  and  then  the  judgment  was  found  to  be, 
and  had  in  fact  been,  irregularly  signed  ;  and  it  and  all  subsequent  proceedings  having 
"neeii  after  the  seizure  aforesaid  set  aside  for  irregularity,  the  plaintiff  withdrew  from 
possession  by  order  of  the  (now)  defendant,  who  was  the  attorney  who  sued  out  the 
writ  and  caused  the  said  warrant  to  be  issued. 

Afterwards,  the  plaintiff  sent  his  account  to  the  defendant,  demanding  the  sum  of 
61.  15s.  3d.,  as  follows: — 

"Sheriff's  poundage  on  levy  for  1081.  15s.  5d.    .  .  .£543 

Executing  warrant       .  .  .  .  .  .110 

Two  days'  possession   .  .  .  .  .  .  10     0 


£6   15     3" 


The  amount  was  not  paid,  and  thereupon  this  action  was  brought. 

The  defendant  does  not  dispute  the  last  two  items,  and  has  in  fact  paid  into  court 
11.  lis.  in  respect  [552]  of  them,  under  the  appropriate  plea;  but  he  denies  his 
liability,  under  the  circumstances  above  stated,  to  pay  sheriffs  poundage,  and  puts 
such  liability  in  issue  by  the  plea  of  never  indebted  except,  &c 

The  question  for  the  opinion  of  the  court  was  whether,  under  the  circumstances, 
the  plaintiff  was  entitled  to  recover  from  the  defendant  sheriff's  poundage. 

If  that  question  should  be  answered  in  the  affirmative,  judgment  was  to  be  entered 
for  the  plaintiff  on  the  first  issue,  for  the  sum  of  51.  4s.  3d.     If  the  question  should 
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be  answered  in  the  negative,  judgment  was  to  be  entered  on  the  first  issue  for  the 
defendant. 

David  Keane,  tor  the  plaintiff.  The  29  Eliz.  e  1.  s.  1,  entitles  the  sheriff  to 
a  poundage  of  Gd.  for  every  20s.  oxer  1001.  which  lie  shall  "levy  or  extend  and 
deliver  in  execution."  The  question  is,  whether  that  which  was  done  here  amounts 
to  a  levying  and  delivering  in  execution.  The  goods  were  seized  and,  without  any 
default  on  the  part  of  the  sheriff,  his  hand  was  slaved    before  a  sale   hail   taken   place. 

It  is  submitted  that,  so  far  as  the  rights  of   the  .sheriff  are  COneer I.  that  which  was 

done  was  equivalent  to  a  levying  and  delivering  in  execution,  within  the  fail'  meaning 
of  the  statute.  In  Watson  on  Sheriffs.  2nd  edit,  109,  reference  is  made  to  Anonymous, 
Lofft,  253,  where  it  is  said  that  "a  sheriff  shall  not  he  entitled  to  poundage  if  judg- 
ment is  irregular."  The  learned  author  upon  this  observes, — "This  dictum,  however, 
in  its  generality,  seems  equally  opposed  to  justice  anil  to  later  authorities:"  and  he 
refers  to  Bull&ii  v.  Ansley,  <i  Ksp.  N.  P.  Ill,  and  liawsionev.  Wilkinson,  4  M.  .V  W.  256. 
In  Bullen  v.  .  insley,  after  a  lev}'  of  the  amount  under  a  K.  fa.,  the  execution  [judgment  '.] 
was  set  aside  for  irregularity,  and  the  money  levied  ordered  to  he  restored  :  and,  in  an 
action  [553]  brought  by  the  judgment-creditor  against  the  sheriffs  to  recover  a  sum 
retained  by  them  for  poundage,  Lord  Ellenborough  said  "that  the  plaintiff  had  no  title 
to  recover;  that  the  sheriffs,  having  regularly  levied  under  the  authority  of  the  writ  of 
execution,  had  nothing  to  do  with  the  regularity  or  irregularity  of  the  proceeding  under 
which  that  writ  had  issued  ;  that  was  the  act  of  the  party  himself  by  whom  it  was  sued 
out :  the  authority  of  the  writ  the  sheriffs  could  not  question,  but  were  bound  to  obey  : 
they  had,  therefore,  paid  proper  obedience  to  the  writ,  and  the  statute  having  given  them 
certain  fees  for  their  trouble  as  poundage,  they  were  legally  entitled  to  those  fees  on 
account  of  their  levy."  So,  in  Raiostorne  v.  Wilkinson,  where  the  sheriff  levied  under 
a  ti.  fa.,  and  received  the  money,  and  afterwards,  the  judgment  and  execution  being 
set  aside  for  irregularity,  and  the  movie}'  ordered  to  be  returned,  paid  it  hack  with  the 
assent  of  the  plaintiff, — it  was  held  that  the  statute  43  G  3,  c.  46,  s.  5,  did  not  take 
away  his  remedy  by  action  of  debt  against  the  plaintiff  for  his  poundage  (a).  The 
court  there  say  :  The  execution  being  irregular  was  owing  to  the  fault  of  the  defendants 
and  not  of  the  sheriff,  and  therefore  he  shall  not.  he  deprived  of  his  poundage  on  that 
account.  And  the  43  G.  3,  c.  4ti,  does  not  vary  his  rights."  Earh  v.  Plummet;  1  Salk. 
332,  is  an  authority  to  the  same  effect.  Again,  in  Alchin  v.  Wells;  5  T.  K.  17ft,  it  was 
held  that,  if  a  sheriff  levy  under  a.fi.  fa.,  he  is  entitled  to  poundage,  [554]  though  tin' 
parties  compromise  hefore  he  sells  any  of  the  defendant's  goods.  [\\  illes,  .1.  Can  the 
bailiff  maintain  an  action  on  the  statute  of  Elizabeth  for  the  poundage?]  Bailiffs  are 
expressly  mentioned  in  the  statute. 

Joyce,  for  the  defendant.  1.  The  sheriff's  right  to  poundage  arises  only  when  he 
has  levied  and  delivered  the  money  in  execution;  or,  possibly,  where  he  has  been  by 
the  act  or  default  of  the  execution-creditor  prevented  from  so  doing.  In  all  the  cases 
which  have  been  cited,  the  money  was  actually  obtained  by  and  under  the  pressure  of 
the  writ,  or  there  was  a  compromise.  But  here,  in  consequence  of  the  irregularity,  the 
whole  proceedings  became  abortive  hefore  the  levy  was  consummated.  In  Colls  v. 
Coates,  I  1  Ad.  &  E.  826,  3  1'  &  I  ).  .Ml,  it  was  held  that  the  sherilf  is  not  entitled  to 
poundage  on  a  fi.  fa.  unless  there  has  been  a  levy  ;  and  therefore,  where,  after  the 
sheriff  had  received  the  writ,  but  hefore  execution,  the  defendant,  to  stop  execution, 
offered  the  sheriff  to  pay  the  money  for  which  the  writ  issued,  and  the  sheriff  refu  ed 
to  receive  it  without  poundage,  which  the  defendant  paid  under  protest,     the  court  ,,t 

Queen's  Bench,  on  motion,  ordered  the  sheriff  to  refund  the] lage.     Lord  Denman 

there  says :  "  As  the  sheriff  has  not  levied  oi  collected,  he  has  no  claim  for  | idage." 

And  Coleridge,  .1.,  says:    "The  right  of  the  sherilf  arises  from  his  executing:   there  i 
no  execution  where  there  is  no  levy.     In  Graham  \ .  Giill,  2  M.  &  Selw.  294,  the  sheriff 
had  seized  property  undei    <  capias  utlagatum,  and  taken  an  inquisition  thereon:  the 

outlawry  was  reversed  before  there  had  been  any  venditioni  exponas;  and  the  sherilf 
was  not  allowed  poundage.     There  Lord  fill  en  In igh  said.       '  Is  there  not  this  difficulty 

(a)  The  13  G  :;,  c.    16,  9.  5,  enacts,   "that,  from  and  after  the  1st  of  .li ,  1803, 

Iii  every  action  in  which  the  plaintiff  or  plaintiffs  shall  he  entitled  t"  levy  under  an 
execution  against  the  goods  of  anj  defendant,  iuch  plaint  ill'  or  plaint  ill's  may  also  levj 
the  poundage,  nc  ,  and  expenses  "I  the  execution  over  and  above  the  sum  recovered 

by  the  judgment." 
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here,  th;it  there  has  been  no  levy  of  the  money  .'  and,  therefore,  supposing  a  capias 
ntlagatum  [555]  to  come  within  the  words  extent  or  execution  in  the  statute  of  Elizabeth, 
must  not  the  money  be  levied  in  order  to  entitle  the  sheriil  .'  The  right  of  the 
sheriff  to  poundage  is  a  right  merely  positivi  juris,  and,  unless  expressly  conferred  by 
the  act  of  parliament,  he  cannot  claim  it."  The  direction  to  the  sheriff  is,  that  he 
cause  to  be  made  the  debt,  tV-e.  The  poundage  attaches  to  the  amount  the  sheriff  makes. 
The  money  was  no  more  made  here  than  it  was  in  Colls  v.  Coates.  The  language  of  the 
sheriff's  return  of  fieri  feci  shews  the  meaning  of  the  word  levy  (a)1.  [Erie,  C.  J.  What 
are  the  words  of  the  Bankrupt  Act  as  to  the  levying  of  executions  .']  The  words  of 
the  133rd  section  of  the  12  &  13  Vict.  c.  106,  are,  "all  executions  and  attachments 
against  the  goods  and  chattels  of  any  bankrupt  bona  fide  executed  and  l<  vie  I  by  >•  izure 
and  sale  before  the  date  of  the  fiat  or  the  riling  of  such  petition,  shall  be  valid,'  iV,c. 
[Byles,  J.  In  Hex  v.  Robinson,  2  C.  M.  &  R.  334,  5  Tyrwh.  1095,  4  DowL  P.  C.  -±17, 
under  a  writ  of  extent  for  penalties  under  the  Excise  laws,  the  sheriff  levied  goods  of 
the  defendant  of  the  value  of  8241. :  a  negotiation  took  place  ;  the  sheriff  remained  in 
possession ;  and  ultimately  the  Crown  accepted  5001.  in  satisfaction  of  the  penalties, 
which  amounted  to  10001.  :  and  it  was  held  that  the  sheriff  was  entitled  to  poundage 
only  on  5001. J  That  is  an  extremely  strong  case.  Parke,  B.,  says:  "The  authorities 
cited  go  thus  far, — that  the  sheriff  is  entitled  to  pouudage  on  all  the  amount  obtained 
under  the  compulsion  of  the  process  :  but  there  is  no  case  which  [556]  goes  to  the 
extent  of  saying  that,  with  respect  to  Crown  process,  poundage  is  to  be  paid  on  more 
than  came  to  the  hands  of  the  Crown  by  means  of  the  process  ;  and  the  only  case  on 
civil  process  which  seems  to  bear  that  construction  is  that  of  Alchin  v.  Wells,  5  T.  R. 
■470  :  but,  when  it  is  looked  at  more  precisely,  it  certainly  does  not  go  to  the  extent 
Mr.  Jervis  contends  for:  all  that  the  court  decided,  was  that  after  such  a  compromise 
as  took  place  in  that  case,  they  would  not  allow  the  private  arrangement  of  the  parties 
to  defeat  the  sheriff  of  his  poundage.  There  is  no  other  case  even  apparently  deciding 
that  he  is  entitled  to  poundage  on  a  greater  amount  than  is  actually  obtained  under 
the  compulsion  of  the  writ."  The  mere  seizure  amounts  to  nothing  (a)-.  2.  There  is 
no  authority  for  holding  that  the  bailiff  can  sue  for  the  sheriffs  poundage.  [Williams,  J. 
What  do  you  say  to  the  case  of  Foster  v.  Blalcelock,  5  B.  &  C.  326,  8  1).  &  li.  48,  where 
it  was  held  that  the  bailiff  might  sue  for  the  sheriff's  poundage  upon  levies,  where  he 
is  accountable  over  to  the  sheriff.]  There,  the  bailiff  was  specially  employed.  [Willes,  J. 
In  Brewer  v.  Junes,  10  Exch.  655,  it  was  held  that  a  bailiff  may  recover  from  the  attorney 
in  the  cause  the  costs  of  executing  a  writ  of  ca.  sa.,  although  the  plaintiff  was  not 
specially  nominated  by  the  attorney.]  That  was  a  claim  for  mileage  and  personal 
expenses  of  the  bailiff,  not  for  poundage.  3.  The  attorney,  at  all  events,  is  not  the 
person  responsible.  In  Muybery  v.  Mansfield,  9  Q.  B.  754,  it  was  held  that  the  sheriff 
cannot  recover  his  charges  for  executing  a  ti.  fa.  by  action  against  the  attorney  in  the 
cause,  unless  there  be  special  circumstances  from  which  a  jury  may  infer  an  actual 
undertaking  by  the  attorney  to  pay  (b). 

[557]  Keane,  in  reply.  Colls  v.  Coates  is  a  very  different  case  from  the  present : 
there,  a  tender  was  made  to  the  under-sheriff  before  any  seizure.  Nor  is  this  case 
affected  by  Rex  v.  Robinson.  As  to  the  right  of  the  bailiff  to  sue  the  attorney  for 
poundage, — it  is  true  no  authority,  except  the  case  of  Foster  v.  Blalcelock,  8  1).  &  R.  Is, 
5  B.  &  C.  328,  can  be  found  for  an  action  by  the  bailiff  for  poundage.  But  there  are 
authorities  to  shew  that  he  may  sue  for  the  fees  settled  by  the  judges  under  the 
7  W.  4  &  1  Vict.  c.  55  ;  and  it  is  submitted  that  there  is  no  difference  m  this  respect 
between  those  fees  and  the  poundage  under  the  statute  29  Eliz.  c.  4.     The  title  of  the 

(a)1  "tBy  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of  the  goods 
and  chattels  of  the  within-named  C.  D.  the  moneys  and  interest  within  mentioned, 
which  I  have  ready  before  her  Majesty,  &c,  at  the  day  and  place  within  mentioned, 
to  be  rendered  to  the  said  A.  B.,  as  I  am  within  commanded  : "  Chittv's  Forms,  9th 
edit.  324. 

(«)•-  See  Holmes  v.  Spades,  12  C.  B.  242. 

(b)  Actions  by  the  bailiff  against  the  attorney  for  caption-fees  and  conduct-money 
were  sustained  in  Newton  v.  Chambers,  1  I).  &  L.  869,  Seal  v.  Hudson,  4  D.  &  L.  760, 
Made  v.  Mann,  2  Exch.  b'08,  6  1).  &  L.  42,  and  ffalbank  v.  Quarter-man,  3  C.  B.  94. 

In  Banbury  v.  Matthews,  1  Car.  &  K.  380,  the  sheriff  sued  for  his  poundage. 
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act  is  "An  act  for  better  regulating  the  fees  payable  to  sheriffs  upon  the  execution  of 

civil  process."  It  recites  that  "it  is  expedient  to  amend  the  laws  relating  to  the  fees 
payable  to  sheriffs,  under-sheriffs,  deputy-sheriffs,  sheriffs'  agents,  bailiffs,  and  others 
the  officers  or  ministers  of  sheriffs  in  England  ami  Wiles,  ami  to  give  the  courts 
of  record  at  Westminster  Hall  a  due  control  over  such  fees ;  and  also  to  provide  a 
summary  remedy  against  such  officers  and  others  as  shall  extort  or  receive  other  or 
greater  fees  than  by  law  they  shall  l>e  entitled  to."  It  then  proceeds  to  repeal  part 
of  the  42  E.  3,  c.  9,  the  1  H.  5,  c.  4,  and  part  of  the  23  II.  6,  c.  9  :  and  3.  2  enacts, 
"  from  and  after  the  passing  of  this  act,  it  shall  he  lawful  for  sheritl's,  or  their  officers 
concerned  in  the  execution  of  process  directed  to  sheriffs,  to  demand,  take,  and  receive 
such  fees,  and  no  more,  as  shall  from  time  to  time  lie  allowed  by  any  officer  of  the 
several  courts  of  law  at  Westminster  charged  with  the  [558]  duty  of  taxing  eost>  in 
such  courts,  under  the  sanction  ami  authority  of  the  judges  of  the  said  courts  respec- 
tively." And  by  s.  3,  any  sheriff  or  other  officer  taking  more  is  declared  to  lie  guilty 
of  a  contempt  of  court,  and  punishable  accordingly.  For  the  fees  allowed  under  that 
statute,  it  has  been  held  that  the  sheriff  or  the  bailiff  may  sue  indifferently.  If  so,  the 
language  of  the  two  acts  being  substantially  the  same,  there  can  be  no  reason  why 
they  may  not  equally  sue  for  the  fees  given  by  the  statute  of  Elizabeth. 

Ekle,  C.  .1.  In  this  ease  there  was  a  seizure  of  goods  by  the  sheriff  under  a  writ 
of  ti.  fa.  founded  upon  a  judgment  which  was  afterwards  set  aside  for  irregularity  : 
and  the  question  for  us  to  determine  is,  whether  the  sheriff  is  entitled  to  poundage 
under  the  statute  "29  Eliz.  c.  4,  which  enacts  "  that  it  shall  not  be  lawful  to  or  for  any 
sheriff,  under-sheriff,  bailiff  of  franchises  or  liberties,  nor  for  any  of  their  or  either  of 
their  officers,  ministers,  servants,  bailiffs,  or  deputies,  nor  for  any  of  them,  by  reason 
or  colour  of  their  or  either  of  their  office  or  offices,  to  have,  receive,  or  take  of  any 
person  or  persons  whatsoever,  directly  or  indirectly,  for  the  serving  and  executing  of 
any  extent  or  execution  upon  the  body,  lands,  goods,  or  chattels  of  any  person  or 
persons  whatsoever,  more  or  other  consideration  or  recompense  than  in  the  present 
act  is  and  shall  be  limited  and  appointed,  which  shall  be  lawful  to  be  had,  received, 
and  taken,  that  is  to  say,  12d.  of  and  for  every  20s.  where  the  sum  exceedeth  not 
1001.,  and  fid.  of  and  for  every  20s.  being  over  ami  above  the  said  sum  of  1001.  that 
he  or  they  shall  so  levy  or  extend  and  delivei  >n  execution,  or  take  the  body  in  execution 
for,  by  virtue  and  force  of  any  such  extent  or  execution  whatever."  The  question 
is,  whether  a  seizure  of  goods  under  the  fi.  fa.  is  a  levy  within  that  [559]  statute.  I 
am  of  opinion  that  the  sheriff  has  not  levied  so  as  to  be  entitled  to  poundage  under 
l  hat  statute,  until  the  goods  seized  have  been  turned  into  money.  Here,  without  any 
default  on  the  part  either  of  the  sheriff  or  the  plaintiff,  after  the  sheriff  had  commenced 
to  levy  by  seizing  the  goods,  his  hand  was  stayed,  ami  he  was  prevented  from  turning 
them  into  money.  Inasmuch,  therefore,  as  no  money  was  made  by  him  under  the 
execution,  I  think  he  was  nut  entitled  to  claim  poundage.  This  being  the  view  I  take, 
it  becomes  unnecessary  to  decide  the  other  question. 

Williams,  J.     I  am  entirely  of  the  same  opinion. 

WlLLES,  J.  I  am  of  the  saint'  opinion.  I  think  the  distinction  is  this,  where 
the  execution  has  been  regularly  conducted,  and  the  sheriff  has  levied  the  money 
under  it,  he  is  entitled  to  his  poundage,  though  the  judgment  may  afterwards  be  set 
aside  for  irregularity;  for,  there,  he  has  done  all  that  he  was  required  by  the  writ 
and  warrant  to  do  :  so,  where  the  sheriff  is  ready  to  perfect  the  levy  by  Bale,  ami  the 
parties  compromise,  and  the  sheriff  in  consequence  withdraws;  for,  in  that  case,  the 
plaintiff  has  had  all  the  benefit  of  the  sheriff's  services,  and  tin-  sheriff  has  done  all  he 
could  do,  and  was  ready  to  do  the  rest  in  obedience   to   the  precept,  and  according  to 

all  ordinary  principles  he  ought  to  be  paid.  Bui  where,  as  here,  the  execution  is 
stayed  before  actual  levy,  through  no  voluntary  acl  of  the  plaintiff,  it  seems  to  me 

that    the   sheriff  has   not    levied    the   t ley  within  the  terms  of   the   statute,  and  0OH 

Bequently  is  not  entitled  to  poundage. 

Hvi.es,  .1.,  concurred. 

Judgment  for  the  defendant. 
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[560]     Oattorno  v.  Adams.     June  27th,  186:!. 

[Referred  to,  Lloyd  v.  Guibert,  1865,  L.  R.  1  Q.  B.  126.] 

A.  contracted  to  sell  to  B.  a  specific  cargo  of  wheat,  described  in  the  bought  and  sold 
note  as  "shipped  per  'Diletta  Mimbella,' as  per  bill  of  lading  dated  September  or 
October,"  and  which  was  all  on  board  at  the  date  of  the  contract : — Held,  that  this 
did  not  necessarily  entitle  the  buyer  to  rescind  the  contract  on  its  turning  out  that 
all  the  wheat  was  not  shipped  before  the  bill  of  lading  was  given. 

This  was  an  action  for  breach  of  a  contract  for  the  sale  of  a  cargo  of  wheat. 

The  first  count  of  the  declaration  stated  that,  by  an  agreement  made  by  and 
between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  sell  to  the  defendant, 
and  the  defendant  agreed  to  buy  from  the  plaintiff,  certain  goods,  to  wit,  the  cargo 
of  Marianople  wheat  shipped  per  "Diletta  Mimbella,"  from  Marianople,  say  about 
5100  chetwerts,  10  per  cent,  more  or  less,  as  per  bill  of  lading  dated  September  or 
October  (old  style),  at  a  certain  price,  to  wit,  56s.  9d.,  less  2  per  cent.,  per  quarter  of 
492  lbs.,  delivered,  sound  or  damaged,  free  on  board  at  Marianople,  including  freight 
and  insurance,  the  latter  free  of  war  risk  to  Cork,  where  the  vessel  was  to  discharge 
afloat,  calling  at  Queenstown  or  Falmouth  for  orders  ;  reckoning  one  hundred  chetwerts 
equal  to  seventy-two  quarters  until  weight  should  be  ascertained  :  payment  in  London 
by  deposit  of  7501.,  balance  to  be  paid  on  arrival  of  vessel,  in  cash,  allowing  interest 
at  5  per  cent,  per  annum  for  the  unexpired  term  of  three  months  from  the  date  of 
bill  of  lading,  in  exchange  for  bill  of  lading  and  letter  of  guarantie  of  the  insurance  : 
and  it  was  thereby  further  agreed  that,  in  case  of  any  dispute,  the  said  contract 
should  not  be  void  :  it  being  agreed  by  the  plaintiff  and  defendant  to  leave  the  same 
to  two  London  corn-factors  mutually  chosen,  or  their  umpire,  and  to  be  bound  by  their 
decision  :  eighteen  running  days  to  be  allowed  for  discharge,  to  commence  from  vessel 
being  ready  ;  and  demurrage  101.  per  day  for  any  time  consumed  beyond  the  eighteen 
days  :  Buyer  to  have  the  option  of  rejecting  twenty  quarters,  if  damaged  :  [561]  but 
all  other  damaged  to  be  paid  for  as  if  sound  :  The  vessel  to  have  the  option  of  calling 
at  any  port  or  ports  in  the  Mediterranean  :  Averment  that,  before  this  action  was 
brought,  the  plaintiff  had  done  all  things,  and  all  things  had  happened,  and  all  condi- 
tions had  been  fulfilled,  and  all  times  had  elapsed,  necessary  to  entitle  the  plaintiff  to 
have  the  said  cargo  accepted  by  the  defendant  and  paid  for  by  the  defendant  according 
to  the  terms  of  the  said  agreement,  and  to  maintain  this  action  against  the  defendant ; 
yet  the  defendant  did  not  nor  would  accept  the  said  cargo,  or  any  part  thereof,  nor 
pay  for  the  same  according  to  the  terms  of  the  said  agreement  or  otherwise,  but  therein 
wholly  made  default,  contrary  to  the  terms  of  the  said  agreement ;  by  reason  whereof 
the  plaintiff  had  lost  the  price  of  the  said  cargo,  and  had  incurred  large  costs  and 
charges  in  keeping  the  same,  and  had  been  compelled  to  re-sell  the  same  at  a  great 
loss,  and  had  been  otherwise  damnified. 

Second  plea, — that  the  contract  in  the  first  count  mentioned  was  made  in  London 
on  the  3rd  of  December,  1861,  by  bought  and  sold  notes  signed  on  behalf  of  the 
plaintiff  and  defendant  respectively  ;  that  the  bought-note  was  and  is  in  the  words 
and  figures  following,  that  is  to  say, — "London,  the  3rd  December,  1861.  Bought 
from  Sebastiano  Gattorno,  Esq.,  London,  on  account  of  James  Berry  Adams,  Esq., 
Cork,  the  cargo  of  Marianople  wheat  shipped  per  'Diletta  Mimbella,'  from  Marianople, 
say,  about  5100  chetwerts,  10  per  cent,  more  or  less,  as  per  bill  of  lading  dated 
September  or  October,  O.  S.,  at  the  price  of  56s.  9d.  (say  fifty-six  shillings  and  nine 
pence),  less  2  per  cent.,  per  quarter  of  492  lbs.,  delivered,  sound  or  damaged,  at 
Marianople,  including  freight  and  insurance,  the  latter  free  of  war  risk  to  Cork,  where 
the  vessel  is  to  discharge  afloat,  calling  at  Queenstown  or  Falmouth  for  [562]  orders  ; 
reckoning  100  chetwerts  equal  to  72  qrs.  ;  no  charge  for  demurrage,  being  captain's 
property  until  weight  be  ascertained  :  Our  half  of  commission  paid  by  seller  :  payment 
in  London  by  deposit  of  7501.  ;  balance  to  be  paid  on  arrival  of  vessel,  allowing 
interest  at  5  per  cent,  per  annum  for  the  unexpired  term  of  three  months  from  date 
of  bill  of  lading,  in  exchange  for  bills  of  lading  and  letter  of  guarantie  of  the  insur- 
ance :  In  case  of  any  dispute,  this  contract  not  to  be  void  ;  it  being  agreed  by  buyers 
and  sellers  to  leave  the  same  to  two  London  corn-factors  mutually  chosen,  or  their 
umpire,  and  to  be  bound  by  their  decision  ;  eighteen  running  days  to  be  allowed  for 
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discharge,  to  commence  from  \esscl  being  ready,  and  demurrage  L01.  per  > lav  for  any 
time  consumed  beyond  the  eighteen  days:  Buyer  to  have  the  option  of  rejecting 
20  quarters,  it"  damaged  ;  but  all  other  damaged  t<>  be  paid  for  as  it  sound  :  vessel 
to  have  the  option  of  calling  at  any  port  or  ports  in  the  Mei  literranean  :"  That  the 
Bold-note  was  similar  to  the  bought  -note,  mutatis  mutandis;  ami  that  the  said  bill  of 
lading  mentioned  and  referred  to  in  the  said  bought  and  sold  notes  respectively  was 
dated  on  the  30th  of  October  (old  style),  and  purported  that  the  said  cargo  had  been 
and  was  shipped  on  board  the  said  vessel  before  and  at  the  time  it  bore  date  ;  and 
the  defendant  says  that  the  said  cargo  had  not  been  nor  was  it  shipped  on  board  the 
said  vessel  in  September  or  October  (old  style)  mentioned  in  the  said  bought  and  sold 
notes  respectively  :  but,  on  the  contrary  thereof,  a  small  and  immaterial  portion  only 
of  the  said  cargo,  to  wit,  one  third  part  thereof,  was  shipped  in  and  on  board  the 
said  vessel  at  the  date  of  the  said  bill  of  lading,  and  the  residue  of  the  said  cargo  was 
not  shipped  on  board  the  said  vessel  until  a  long,  material,  and  substantial  time,  to 
wit,  three  weeks,  after  the  expiration  of  the  [563]  said  month  of  October  (old  style) 
in  the  said  contract  mentioned. 

Replication, — that  ships  of  the  size  of  the  "  Diletta  Mimbella  "  could  not  and  cannot 
load  the  whole  of  their  cargoes  at  Marianople,  and  that,  before  and  at  the  time  of 
making  the  contract,  according  to  the  usage  and  custom  of  the  port  of  Marianople, 
well  known  to  all  persons  trading  there,  ships  of  the  size  of  the  "Diletta  Mimbella" 
were  accustomed  to  take  on  board  part  of  their  cargoes  at  Marianople,  and  to  ship 
the  residue  after  crossing  the  bar,  the  said  residue  being  brought  alongside  at  Marianople 
in  lighters,  and  taken  from  Marianople  to  the  bar  in  such  lighters,  and  for  the  captains 
of  such  ships  to  sign  bills  of  lading  for  the  whole  cargo  as  soon  as  the  said  lighters 
are  alongside  the  ship  :  That  the  "  Diletta  Mimbella"  shipped  during  the  said  months 
of  September  and  October  (old  style)  as  much  of  the  cargo  as  she  could  load  at 
Marianople;  and  that,  before  the  31st  of  October,  1861  (old  style),  the  residue  of  the 
said  cargo  was  brought  alongside  the  ship  at  Marianople  in  lighters,  in  accordance 
with  the  said  usage;  and  that  afterwards  the  same  was,  in  accordance  with  the  said 
usage,  taken  from  Marianople  to  the  bar  in  such  lighters,  and  there  shipped  on  board 
the  said  ship:  and  that  the  whole  of  the  said  cargo  was  shipped  in  accordance  with 
the  said  usage;  and  that  the  captain  signed  the  said  bill  of  lading  in  accordance  with 
the  said  usage  after  the  said  residue  was  so  alongside  the  said  ship  as  aforesaid  :  Anil 
that,  before  action  brought,  all  things  had  happened  to  render  the  said  usage  binding 
on  the  defendant,  and  to  entitle  the  plaintiff  to  set  up  the  same  as  an  answer  to  the 
defendant's  plea  (a)1. 

[564]  The  plaintiff  also  demurred  to  the  second  plea  :  the  ground  of  demurrer 
Stated  in  the  margin  being,  "that  there  is  no  warranty  in  the  contract,  that  the  cargo 
was  all  shipped  in  September  or  October,  old  style ;  that  the  reference  to  the  bill  of 
lading  docs  not  amount  to  a  warranty  ;  that  the  contract  is  for  the  sale  of  a  specific 
cargo,  and  that  it  is  not  made  conditional  on  the  cargo  having  been  shipped  by  the 
time  mentioned  ;  that  the  defendant  was  not  justified  in  refining  to  accept  the  cargo, 
but  that  his  remedy,  if  any,  was  by  cross-action  .  and  that  the  second  plea  shewed 
that  the  warranty,  if  any,  was  complied  with." 

The  defendant  also  demurred  to  the  replication;  the  ground  of  demurrer  stated 

in  the  margin  being,  "that  the  replication  to  the  second  plea  is  a  departure  from  the 
declaration  ;  that  the  usage  or  custom  set  up  in  the  said  replication  is  unreasonable  and 
repugnant  ;  and  that  the  custom  or  usage,  being  to  contradict  a  written  instrument, 
cannot  in-  supported  in  law."    Joinders. 

Lush,  Q,  ('.   (with  whom  was  Honeyman),  for  the  plaintiff  (a)'.     The  plea  is  no 

(a)'  Quffire,  what  warrant  is  there  for  this  novel  application  of  the  general  aver 
ment  of  performance  given  by  the  Common  Law  Prooedure  Ad.  L852  ' 

in)-  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows: — 
"That  the  words,  '  as  per  bill  of  lading,  dated,  &c.,'  do  aol  ai m  to  a  warranty 

that  the  bill  of  lading  was   BO   dated,      that    the   said    words,  e\  en    if    mil  rue.  are   only 

matter  for  oross-action,     that,  evon  it  the  bill  of  lading  were  not  dated  as  il  is  stated 

to  be,  the  defendant  (this  being  the  sale  of  a  specific  cargo)  is  not  entitled  to  reject 
the    same,      that,    it    there    he   anv  warranty    at    all,    it    is   only  that    the    hill    of   lading 

should  bear  dale  m  September  or  October,  ami  that  it  appears  by  the  pleadings  that 

the  hill  of  lading  was  in  fad   so  dated,      that   il  appeal's  by  the  replication  that   the  bill 
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answer  to  the  action.  [565]  The  statement  in  the  contract  that  the  wheat  was  "shipped 
per  '  Diletta  Mimbella '  as  per  bill  of  lading  dated  September  or  October,"  is  no  warranty 
on  the  part  of  the  seller  that  the  cargo  had  actually  been  shipped  at  the  date  of  the 
bill  of  lading.  The  contract  is  for  a  specific  cargo  ;  and  the  buyer  would  get  what 
he  bargained  for,  even  if  the  representation  were  untrue.  At  all  events,  assuming  the 
plea  to  be  good,  the  replication,  which  sets  up  a  usage  of  the  port,  which  must  be 
taken  to  have  been  known  to  both  parties,  and  is  admitted  to  exist,  is  a  good  answer 
to  the  plea. 

Bovill,  Q.  C.  (with  whom  was  Raymond),  contra  (a).  [566]  The  second  plea  is  a 
good  answer  to  the  declaration.  The  contract  is  for  a  quantity  of  wheat  shipped  as 
per  bill  of  lading  dated  September  or  October.  That  is  a  warranty  or  condition  that 
the  wheat  has  been  shipped  in  accordance  with  the  bill  of  lading.  That  condition 
was  not  complied  with  ;  for  the  shipment  did  not  take  place  until  three  weeks  after 
the  month  of  October.  [Williams,  J.  It  was  shipped  at  the  date  of  the  contract.] 
It  would  seem  so.  It  was  important  for  many  purposes, — amongst  others,  to  regulate 
the  insurance,  and  to  enable  him  to  judge  of  the  probable  time  of  arrival  of  the 
wheat  and  its  condition  when  it  should  arrive, — that  the  buyer  should  have  accurate 
information  as  to  the  time  of  shipment.  The  period  of  shipment  was  as  much  a 
condition  as  was  the  seller's  representation  in  Ba/imerman  v.  White,  ante,  vol.  x.,  p.  844, 
that  the  hops  had  not  been  treated  with  sulphur  in  their  cultivation.  There  are 
numerous  cases  of  conditions  in  charterparties, — for  instance,  in  OlahcUmi  v.  Mays, 
2  M.  &  G.  257,  2  Scott,  N.  R.  471,  where  the  words  were  "the  vessel  to  sail  from 
England  on  or  before  the  4th  of  February  next ;"  and  Otiive  v.  Booker,  1  Exch.  416, 
where  the  words  were  "  now  at  sea,  having  sailed  three  weeks  ago,  or  thereabouts," — 
the  non-compliance  with  which  has  been  held  to  absolve  the  charterer  from  the  per- 
formance of  his  contract.  With  regard  to  the  custom  alleged  in  the  replication,  that 
clearly  cannot  be  binding  on  a  party  who  is  not  shewn  to  have  ever  traded  to  the 
port,  even  assuming  it  is  well  alleged.  But,  if  [567]  the  contract  imports  a  warranty 
that  the  wheat  was  shipped  in  September  or  October,  the  custom  is  immaterial. 

Lush,  in  reply.  "Shipped  in  September  or  October"  are  mere  words  of  descrip- 
tion, and  never  were  intended  or  understood  to  import  a  warranty.  [Williams,  J. 
If  it  is  a  condition,  I  do  not  see  that  the  replication  does  you  any  good.]  According 
to  the  usage  of  the  port  of  Marianople,  the  word  "  shipped  "  means,  not  that  the  wheat 
is  actually  on  board  the  vessel,  but  that  the  captain  has  so  far  charge  of  it  that  the 
owners  are  accountable  as  if  it  were  actually  shipped  :  and  the  replication  alleges  that 

of  lading  was  dated  in  accordance  with  the  usage  of  the  port, — that  the  demurrer  to 
the  replication  admits  the  usage  to  be  as  alleged, — that  the  replication  is  no  departure 
from  the  declaration, — that,  even  if  it  were,  the  objection  would  not  be  available  on 
general  demurrer,  but  would  be  merely  ground  for  applying  to  have  the  pleadings 
reformed, — that  the  replication  involves  no  contradiction  to  the  written  contract  set 
out  in  the  plea,  but  explains  why  the  bill  of  lading  was  dated  on  the  day  it  bears  date, 
— and  that  the  custom  alleged  in  the  replication  is  just  and  reasonable,  and  binding 
on  the  defendant." 

(»)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"That  it  was  an  essential  part  of  the  contract  that  the  cargo  had  been  shipped  on 
board  the  '  Diletta  Mimbella '  at  the  date  of  the  bill  of  lading, — that  the  stipulation 
that  it  had  been  so  shipped  either  amounted  to  a  warranty  or  to  a  condition  precedent, 
and  in  either  view  the  non-compliance  with  that  stipulation  justified  the  defendant  in 
refusing  to  accept  the  cargo, — that  it  appears  on  the  record  that  the  plaintiff  was  never 
ready  and  willing  to  deliver  to  the  defendant  the  cargo  described  in  and  agreed  to  be 
sold  by  the  contract, — that  it  appears  on  the  record  that  the  defendant  was  justified 
in  refusing  to  accept  the  cargo  shipped  on  board  the  'Diletta  Mimbella,' — that  the 
custom  set  up  in  the  replication  is  bad  in  law,  because  it  is  unreasonable,  inasmuch 
as  it  contradicts  the  written  contract,  and  attempts  to  justify  a  false  statement  both 
in  the  contract  and  in  the  bill  of  lading, — that,  on  the  face  of  the  bill  of  lading  and 
contract,  there  is  nothing  to  enable  the  purchaser  to  ascertain  whether  the  cargo  has 
been  actually  shipped  on  board  the  vessel  or  in  lighter  as  described  in  the  replication, 
— that  the  custom  is  vague  and  uncertain,  and  calculated  to  mislead, — and  that  the 
replication  is  a  departure  from  the  declaration." 
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all  things  had  happened  to  make  bhe  custom  binding  upon  the  defendant.     [Willes,  J. 

It  is  generally  wrong  to  sign  hills  of  lading  before   the  goods  are  on  board.      Until 

they  are,  a  bill  of  lading  is  of  no  validity.     But,  if  the  consignor  does  afterwards  pu1 

roods  on  board  without  a  new  destination,  the  bill  of  lading  attaches  just  as  if 

they  had  been  on  board  at  the  time.] 

Williams,  J.  1  am  of  opinion  that  our  judgment  should  be  for  the  plaintiff.  It 
is  unnecessary  to  give  any  opinion  as  to  whether  these  bought  and  sold  notes  contain 
prima  facie  a  representation  that  the  cargo  were  on  board  at  the  date  of  the  bill  of 
lading  ;  because,  assuming  that  they  do,  that  does  not  necessarily  amount  to  a  condition 
th.it  it  was  so. 

WlLLES,  •'.  This  is  a  contract  for  the  purchase  of  a  cargo  on  board  a  specific 
vessel,  described  as  "shipped  as  per  bill  of  lading  dated  September  or  October." 
That  may  have  been  because  the  aienf  who  effected  the  sale  was  unaware  of  the 
time  at  which  the  wheal  was  shipped.  As  to  r  bill  of  lading  for  cargo  not  on  [568] 
board,  Lord  Wcnsleydale,  in  Bryan  v.  Nix,  4  M.  >v  W.  792,  793,  shewed  that  it  maj 
become  valid  by  a  subsequent  shipment  under  it.  The  contract  does  not  import  a 
condition  that  the  cargo  was  all  on  board  at  the  date  of  the  bill  of  lading,  but  only 
as  to  the  date  of  the  latter. 

Keating,  J.,  concurred. 

Judgment  for  the  plaintiff. 

Sir  John  Brocas  Whalley  Smythb  Gardiner,  Bart.,  v.  Elizabeth  Jane 

Jellicoe,  Widow.     July  12th,  1862. 

[Affirmed  in  Exchequer  Chamber,  15  C  B.  N.  S.  170:  and  in  House  of  Lords, 
1 1  H.  L.  C.  32-3.     Referred  to,  Meyrick  v.  Laws,  1874,  L.  R.  9  Ch.  243.] 

A.  by  his  will  devised  an  estate  called  the  Clerk  Hill  estate  to  his  first  son,  James, 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  like  remainders  to 
his  (the  testator's)  second  and  third  sons  Robert  and  John  for  life,  and  their  sons, — 
remainder  to  the  sons  of  James  in  tail  general,  with  like  remainders  to  the  sons  of 
Robert  and  John,  —  remainder  to  the  daughters  of  James  in  tail  male,  with  like 
remainders  to  the  daughters  of  Robert  and  John,  —  remainder  to  the  daughters  of 
James  in  tail  general,  with  like  remainders  to  the  daughters  of  Robert  and  John, — 
remainder  to  the  testator's  daughter  Elizabeth  for  life,  with  remainder  to  her  sons 
in  tail  male,  —remainder  to  his  second  and  third  daughters  and  their  sons  in  tail 
male,  remainder  over  to  the  testator's  own  right  heirs.  By  a  shifting  clause, — 
reciting  that  by  the  will  of  Sir  W.  Gardiner  certain  estates  were  limited  in  trust 
for  the  testator's  brother  J.  W.  for  life,  with  remainder  to  his  first  and  Other  sons 
in  tail  male,  with  remainder  to  himself  (the  testator)  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with  divers  remainders  over  in  favour  of  his 
issue;  and  that  it  was  his  will  and  mind  that  the  Clerk  Hill  estate  should  not  he 
enjoyed,  so  long  as  he  might  legally  thereby  prevent  it,  consistent  with  the  limita- 
tions theretofore  mentioned  in  other  respects,  and  before  the  ultimate  remainder  or 
reversion  thereinbefore  directed  to  be  limited  should  take  place  and  come  into  actual 
possession,  by  any  one  of  his  sons  or  daughters,  or  their  i  ue,  after  such  -on  or 
daughter  or  such  their  issue  should  come  into  possession  of  the  said  Gardiner 
estate,  directed,  t  bat,  as  often  as  the  Gardiner  estate  should  come  to  the  possession 
of  any  of  his  said  sons  or  daughters,  or  any  of  their  issue,  the  person  nexl  in 
remainder  according  to  the  limitations  thereinbefore  mentioned  to  the  Clerk  Hill 
estate  after  the  person  or  persons  who  should  so  come  to  the  possession  of  the 
Gardiner  estate,  should  be  entitled  to  and  come  to  the  possession  of  the  Clerk  Hill 
estate  for  the  estate  and  interest  t  hereinbefore  mentioned  and  directed  to  be  limited 
to  him  or  her  respectively,  and  so  from  time  to  tune  as  often  as  that  the  event  then 
in  his  (the  testator's)  contemplation  might  happen,  in  auch  manner  as  it  the  person 
or  persons  so  becoming  posse-  ed  "t  the  Gardiner  estate  had  died  or  was  then  dead 

without  issue  j  and  that  ti to    which  the  Clerk  Mill  estate  was  thereinbefore 

directed  to  be  conveyed  should  accordingly  cease,  determine,  and  shift   From  time 

to   time,  so   as    the    <:iu\  two   estates   might    never  as  long  as    hi'  (the  testator)  HI 

legally  prevent  the  same  consistent  with  the  limitations  thereinbefore  mentioned  in 
other  respects,  and  before  i  he  ultimate  remainder  or  reversion  t  hereinbefore  directed 
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to  be  limited  thereof  should  take  place  and  come  into  actual  possession,  be  holden 
or  enjoyed  in  possession  by  any  one  of  his  sons  or  daughters  or  their  issue  together 
and  at  the  same  time. — By  a  codicil  to  his  will,  the  testator, — reciting,  that,  by  the 
death  of  his  late  brother  J.  W.  without  issue,  he  had  become  entitled  for  life  to  the 
Gardiner  estate  under  the  will  of  Sir  W.  Gardiner,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  divers  remainders  over  in  favour  of  his  issue,  by  which  event 
the  Gardiner  estate  would  upon  his  (the  testator's)  death  descend  and  go  to  his 
eldest  son  James, — revoked  and  annulled  the  limitation  in  his  will  mentioned  of  the 
Clerk  Hill  estate  in  favour  of  his  said  son  James  ;  it  being  still  his  will  and  inten- 
tion that  the  Clerk  Hill  estate  should  not  be  held  or  enjoyed  by  any  one  of  his  sons 
or  daughters  or  their  issue  together  with  the  Gardiner  estate. — At  the  death  of  the 
testator,  in  1805,  his  eldest  son  (James)  entered  into  possession  of  the  Gardiner 
estate,  and  in  1807  he  suffered  a  recovery,  declaring  the  uses  thereof  to  himself  in 
fee. — The  second  son  of  the  testator  (Robert),  by  his  guardians  (he  being  then 
an  infant),  entered  into  possession  of  the  Clerk  Hill  estate ;  and,  soon  after  he 
attained  his  majority,  he  tiled  a  bill  in  Chancery,  praying  that  it  might  be  declared 
that  he  was  entitled  to  an  immediate  estate  for  life  in  the  Clerk  Hill  estate,  with 
remainder  to  his  first  and  other  sons  in  tail  male  ;  and,  in  July,  1814,  under  a  decree 
of  the  then  Master  of  the  Kolls  (Sir  W.  Grant),  a  conveyance  was  made  accordingly 
to  his  first  and  other  sons  successively  in  tail  male,  and,  in  default  of  such  issue,  to 
the  uses  declared  by  the  testator's  will. — Robert  remained  in  possession  of  the 
Clerk  Hill  estate  down  to  the  time  of  his  death  in  1841  ;  and,  after  the  death  (with- 
out issue)  of  the  other  two  sons  of  the  testator,  his  (the  testator's)  eldest  daughter 
(the  now  defendant)  entered  into  possession  of  the  Clerk  Hill  estate  under  the 
limitations  contained  in  the  will  of  her  father  : — Held,  by  Erie,  C.  J.,  Willes,  J.,  and 
Byles,  J.,  that  the  defendant  was  not,  in  the  events  which  had  happened,  entitled 
under  her  father's  will  to  the  Clerk  Hill  estate  ;  for,  that  the  effect  of  the  shifting- 
clause  was  simply  to  accelerate  the  next  remainder  in  tail  male,  and  that  it  did 
not  affect  the  subsequent  estate  in  tail  general  (which  the  plaintiff,  the  eldest  son 
of  the  testator's  eldest  son,  claimed),  which  might  descend  to  persons  who  could  not 
have  acquired  the  Gardiner  estate  so  as  to  come  within  the  operation  of  the  shift- 
ing-clause.— Held,  by  Williams,  J.,  that,  on  the  true  construction  of  the  shifting- 
clause,  James,  the  testator's  eldest  son,  must  be  deemed  to  have  "  died  without  issue," 
and  that  consequently  the  plaintiff,  so  far  as  related  to  the  rights  of  the  defendant 
under  the  will,  must  be  regarded  as  a  non-existing  person. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of  certain  lands 
in  the  county  of  Lancaster,  called  "The  Clerk  Hill  Estate,"  which  the  plaintiff  claimed 
to  be  entitled  to  under  the  will  of  [569]  his  grandfather,  Sir  James  Whalley  Symthe 
Gardiner,  Bart.,  deceased. 

The  cause  was  tried  before  Mellor,  J  ,  at  the  last  Spring  Assizes  at  Liverpool. 

The  facts  which  appeared  in  evidence  were  in  substance  as  follows  : — The  Clerk 
Hill  estate  was  held  in  fee-simple  until  his  death  by  Sir  James  Whalley  Smythe 
Gardiner,  Bart.  No.  1 — hereafter  called  "  Sir  James  Gardiner  the  testator," — who  up 
to  the  19th  of  November,  1797,  when  he  came  into  possession  of  the  Gardiner  estate 
(hereinafter  mentioned),  was  known  as  "James  Whalley,  of  Clerk  Hill." 

Sir  James  Gardiner,  the  testator,  was  twice  married, — first,  on  the  28th  of  October, 
1784,  to  Elizabeth  Assheton,  who  died  on  the  8th  of  September,  1785, — secondly, 
to  Jane  Master,  on  the  3rd  of  December,  [570]  1789.  This  latter  survived  the 
testator.  By  the  first  marriage  he  had  issue  only  one  son,  James  Whalley,  who  after- 
wards became  Sir  James  Whalley  Smythe  Gardiner,  Bart, — hereafter  called  "  Sir 
James  Gardiner,  No.  2."  By  his  second  marriage,  Sir  James  Gardiner,  the  testator, 
had  four  sons, — Kobert  Whalley,  John  Master  Whalley,  William  Whalley,  and  Thomas 
AVhalley, — and  several  daughters,  of  whom  the  now  defendant  Elizabeth  Jane,  the 
widow  of  Samuel  Jellico,  born  on  the  29th  of  Januar3T,  1792,  was  the  eldest. 

The  state  of  the  family  will  appear  by  the  pedigree  opposite,  which  is  admitted 
to  be  correct. 

Sir  William  Gardiner,  Bart.,  of  Roche  Court,  in  the  county  of  Southampton  (the 
cousin  of  Sir  James  Gardiner,  the  testator),  by  his  will,  dated  the  20th  of  January, 
1778,  devised  to  Stephen  Barney  and  William  Humphreys  all  his  manor  or  reputed 
manor  of  North  Fareham,  otherwise  Roche  Court,  with  the  appurtenances,  and  all 
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other  his  manors  and  reputed  manors,  messuages,  lands,  tenements,  rents,  tithes,  and 
hereditaments  whatsoever,  as  well'freehold  as  copyhold  and  customary,  situate,  lying, 
or  being  in  North  Fareham,  and  in  the  several  parishes  of  South  Fareham,  "Wickham, 
Titchfield,  Bramley,  Sherborne,  St.  John,  alias  Fast  Sherborne,  and  Pamber,  or  any 
of  them,  or  elsewhere  in  the  said  county  of  Southampton,  he  having  duly  surrendered 
such  parts  of  the  said  premises  as  were  copyhold  or  customary  to  the  use  of  his  will, 
To  have  and  to  hold  all  and  singular  the  said  devised  premises  unto  them  the  said 
Stephen  Barney  and  William  Humphreys  and  their  heirs,  To  the  several  uses,  intents, 
and  purposes,  upon  the  trusts,  and  subject  to  the  provisoes  and  powers  thereinafter 
limited,  declared,  or  expressed  concerning  the  same,  that  is  to  say, — subject  to  certain 
legacies  and  annuities,  "To  the  use  and  behoof  of  the  said  Stephen  Barney  and 
"William  Hum-[572]-phreys  and  their  heirs,  in  trust  to  permit  and  suffer  John  Whalley, 
Esq.,  son  of  my  late  cousin  Grace  Whalley,  deceased,  the  widow  of  Robert  Whalley, 
late  of  the  city  of  Oxford,  doctor  of  physic,  for  and  during  the  term  of  his  natural 
life,  to  receive  and  take  the  rents,  issues,  and  profits  thereof  without  impeachment  of 
waste  (except  in  not  repairing  and  maintaining  the  several  messuages  and  buildings 
upon  the  said  devised  premises,  and  also  except  in  felling  and  cutting  down  timber- 
trees  thereon  before  the  same  shall  be  ripe  and  at  full  growth) ;  and,  from  and 
immediately  after  the  decease  of  the  said  John  Whalley,  in  trust  to  permit  and  suffer 
the  first  son  of  the  body  of  the  said  John  Whalley,  and  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  without  impeachment  of  waste,  except  as  aforesaid  ;  and,  for  default  of  such 
issue,  in  trust  to  permit  and  suffer  the  second  son  of  the  body  of  the  said  John 
\\  halley,  and  the  heirs  male  of  the  body  of  such  second  son  lawfully  issuing,  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  without  impeachment  of  waste,  except 
as  aforesaid  :  and,  for  default  of  such  issue,  in  trust  to  permit  and  suffer  the  third, 
fourth,  fifth,  sixth,  seventh,  and  all  and  every  other  sons  and  son  of  the  body  of  the 
said  John  Whalley  severally  and  successively  and  in  remainder  one  after  another,  as 
they  and  every  of  them  shall  happen  to  be  in  priority  of  birth  and  seniority  of  age, 
and  the  several  and  respective  heirs  male  of  the  several  and  respective  bodies  and 
body  of  all  and  every  such  sons  and  son  lawfully  issuing,  to  receive  and  take  the  rents, 
issues,  and  profits  thereof,  without  impeachment  of  waste,  except  as  aforesaid, — the 
elder  of  such  sons  and  the  heirs  male  of  his  body  issuing  being  always  to  be  preferred 
and  to  take  before  the  younger  of  such  sons  and  the  heirs  male  of  his  and  their  body 
or  bodies  issuing :  Provided  always,  and  the  uses  [573]  hereinbefore  limited  to  the 
said  Stephen  Barney  and  William  Humphreys  and  their  heirs  as  aforesaid,  in  trust 
for  the  said  John  Whalley  for  his  life,  and  afterwards  for  the  sons  of  the  said  John 
Whalley  and  their  heirs  in  tail  male,  shall  cease,  determine,  and  be  void  when  and  as 
soon  as  the  said  John  Whalley  or  either  of  his  sons  or  any  issue  of  either  of  them 
which  shall  be  living  in  the  life-time  of  the  said  John  Whalley,  or  in  the  life-time  of 
James  Whalley.  a  demye  of  Magdalen  College  in  the  said  city  of  Oxford,  second  son 
of  my  said  cousin  Grace  Whalley,  or  of  Thomas  William  Whalley,  hereinafter  named, 
shall  become  seised  of  or  entitled  for  life  or  in  tail  to  the  manors,  messuages,  lands, 
tenements,  and  hereditaments  in  and  by  the  last  will  and  testament  of  my  late  cousin 
Bernard  Brocas,  Esq.,  deceased,  limited  after  the  several  estates  for  life  or  in  tail  of 
several  persons  therein  named,  to  the  use  of  the  said  John  Whalley  for  his  life  and 
then  to  his  first  and  every  other  son  in  tail  male  successively  :  But,  if  the  remainders 
in  and  by  such  will  of  the  said  Bernard  Brocas  limited  to  the  use  of  the  said  John 
Whalley  for  his  life,  and  then  to  his  first  and  every  other  son  in  tail  male,  shall  be 
barred  and  destroyed  before  the  said  John  Whalley  or  either  of  his  sons,  or  any  issue 
of  either  of  them,  shall  become  seised  of  or  entitled  to  the  said  manors,  messuages, 
lands,  tenements,  and  hereditaments  by  the  said  will  of  the  said  Bernard  Brocas 
devised  as  aforesaid,  then  and  in  such  case  the  said  Stephen  Barney  and  William 
Humphreys  and  their  heirs  shall  from  thenceforth  stand  seised  of  the  premises  hereby 
devised  to  them  as  aforesaid,  to  the  use  and  behoof  of  the  said  John  Whalley  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  waste,  except  in  not 
repairing  and  maintaining  the  several  messuages  and  buildings  upon  the  said  premises 
hereby  devised,  and  also  except  in  felling  and  cutting  down  timber-trees  before  the 
[574]  same  shall  be  ripe  and  at  full  growth  ;  and,  from  and  immediately  after  the 
determination  of  that  estate,  by  forfeiture  or  otherwise,  in  the  life-time  of  the  said 
John   Whalley,  to   the   use  and  behoof   of   the  said   Stephen   Barney  and   William 
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Humphreys  ami  their  heirs  tor  ami  during  the  natural  life  of  the  said  John  Whalley, 
intrust  to  support  and  preserve  the  contingent  uses  ami  estates  hereinafter  limited 
from  being  defeated  or  destroyed,  and  Eor  that  purpose  to  make  entries  ami  bring 
actions  as  occasion  shall  require,  but  nevertheless  to  permit  tin'  said  John  Whalley  to 

receive  ami  take  the  tents,  issues,  and  profits  of  the  said  premises  hereby  devised 
during  his  life;   and,  from  and  immediately  after  the  decease   nt    the   said   John 
Whalley,  to  the  use  and  behoof  of  the  first  son  of  the  body  of  the  said  John  Whalley 
and  the  heirs  male  of  the  body  of  BUch  first  son  lawfully  issuing;  and,  for  default  of 
sueh  issue,  to  the  use  and  behoof  of  the  second  son  oi  the  body  of  the  said  John 
Whalley  and  of  the  heirs  male  of  the  body  of  such  second  son  lawfully  issuing;  and, 
for   default  of  sueh   issue,   to  the   use  and    behoof  of   the   third,    fourth,    fifth,    sixth, 
seventh,  and  all  and  every  other  son  and  sons  of  the  body  of  the  said  John  Whalley 
severally,  successively,  and  in  remainder,  one  after  another,  as  they  and  every  of  them 
shall  happen  to  be  in  priority  of  birth  ami  seniority  of  age,  and  of  the  several  and 
re  pective  heirs  male  of  the  several  and  respective  bodies  and  body  of  all  and  every 
sueh  sous  and  sou  lawfully  issuing,  the  elder  of  sueh  sons  and  the  heirs  male  of  his  body 
issuing  being  always  to  be  preferred  and  to  take  before  the  younger  oi  sueh  sons  ami  the 
heirs  male  of  his  and  their  body  and  bodies  issuing:   Ami,  for  default  of  sueh  issue,  or 
upon  any  sooner  determination  of  the  said  trusts  by  this  my  will  limited  and  appointed 
for  the  benefit  of  the  said  Johu  Whalley  for  life  and  his  sons  in  tail  male,  which  shall 
[575]  first  happen,  my  said  trustees  and  their  heirs  shall  from  thenceforth  stand  seised 
of  ilte  premises  hereby  deviled  as  aforesaid,  to  the  use  and  behoof  of  the  said  James 
Whalley  for  ami   during   the   term  of  his  natural   life,  without   impeachment   of  waste 
(except  in   not  repairing  and   maintaining  the  several   messuages  and    buildings  upon 
the  said  hereby  devised   premises,  and  also  exeept  in  felling  and  cutting  down  timber- 
trees  thereon  before  the  same  shall  be  ripe  and  of  full  growth)  ;  and,  from  and  immedi- 
ately after  the  determination  of  that  estate  by  forfeiture  or  otherwise  in  the  life-time 
of  the  said  .James  Whalley,  to  the  use  ami   behoof  of  the  said   Stephen    Barney  ami 
\\  illiam   Humphreys  and   their  heirs  for  ami  during  the  natural  life  of  the  said  James 
\\  halley,  in   trust  to  support  and  preserve   the  contingent  uses  and  estates  hereinafter 
limited  from  being  defeated  or  destroyed,  and  for  that  purpose  to  make  entries  and 
bring  actions  as  occasion  shall   require,  but  nevertheless  to  permit  the  said  .lames 
\\  halley  to  receive  and   take  the   rents,  issues,  and   profits  oi   the  said   hereby  devised 
premises  during  his  life;  and,  from  and  immediately  after  the  decease  of  the  said 
James  Whalley,  to  the  use  and   behoof  of  the  first  son  of  the  body  of  the  said  James 
Whalley,  and  of  the   heirs  male  of  the   body  of  such  first   sou   lawfully  issuing;  and, 
for  default  oi   such  issue,  to   the  use  and   behoof  of   the  second  SOU  of   the  bodj   oi  the 
s.ud   .lame-  Whalley,  and  of   the   heirs   male  of   the  body  of  such  second   son    lawfully 
issuing  ;  and,  for  default  of  Such  issue,  to  the  use  and  behool  of  the  thud,  fourth,  fifth, 
sixth,  seventh,  and  all  and   every  other  SOUS  and   sun  oi    the  body  oi    the   said   James 
Whalley   severally,   successively,   and    in    remainder,   one    alter   another,   as    they   ami 
ui    them  shall    happen  to  be   in  priority  oi    birth  ami  seniority  "I  age,  and  ot  the 
.several  and  respective  heirs  of  the  several  and  respective  bodies  ami  body  of  all  and 
every  such   sons  ami  [576]  son    lawfully  issuing,  the   elder  ol   such  sons  and  the   heirs 

male  oi  his  body  issuing  being  always  to  i.e  preferred  and  to  take  before  the  younger 

ol    .-.ueli  80118  and    the  heirs    male  ot    his   and    their    body  and    bodies    issuing  :    And,  lor 

ilt  of  such  issue,  i"  tin-  use  ami  behooi  of  Thomas  William  whalley,  of  the  city 
of  Oxford  aforesaid,  gentleman,  mj  godson,  and  third  son  of  my  late  cousin  the 
Grace  Whalley,  for  and  during  the  term  of  his  natural  life,  without   impeachment  ol 

waste,  &c.  (with  like  remainder.-  to  his  .-on-  and  their  heirs  male]:  And.  lor  default 
of  -ueh  issue,  to  the  use  and  behoof  of  the  first  daughter  ol  the  bodj  ol  the  said  John 
Whalley,  and  of   the   heirs   male  of  the    body  of   such  first    daughter   lawfully  issuing, 

and,  Eor  defaultof  -ueh  issue,  to  the  u  i  and  behool  ol  the  econd  daughter  of  the 
bodj  "i  the  -aid  John  Whalley,  and  ol  the  beirs  male  ol  tl  ol  -ueh  second 

daughter  lawfully  issuing;  and,  Eor  default  of  such  issue,  to  the  use  and  behooi  ol  the 
third,  fourth,  fifth,   i  .in.    eventh,  and  all  and  c.  erv  othei  the  daughters  and  dau 
of  the  body  of  the  said  John  Whalley,  severally,  jucce  sively,  and  m  remainder,  one 
after  another,  as  they  and  every  ui  them  -hall  happen  to  be  in  priority  of  birth  and 
seniority  ot  age,  ami  ol  tie-  several  ami  respective  hen-,  male  ..i  t he  several  ami  re  pei 
live  bodies  and  body  of  all  ami  every  such  daughters  and  daughter  lawfully  issuing, 

the   elder  of  BUI  li  daughters  and  the  heirs  male  Ol   he ly   issuing  being  all  bO    K 
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preferred  and  to  take  before  the  younger  of  such  daughters  and  the  heirs  male  of  her 
and  their  body  and  bodies  issuing :    And,  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  first  daughter  of  the  body  of  the  said  James  Whalley  and  the  heirs  male 
of  the  body  of  such  first  daughter  lawfully  issuing ;  and,  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  second  daughter  of  the  body  of  the  said  James  Whalley  and 
the  heirs  male  of  the  body  of  such  [577]  second  daughter  lawfully  issuing  ;  and,  for 
default  of  such  issue,  to  the  use  and  behoof  of  the  third,  fourth,  fifth,  sixth,  seventh, 
and  all  and  every  other  the  daughters  and  daughter  of  the  body  of  the  said  James 
"Whalley,  severally,  successively,  and  in   remainder,  one  after  another,  as  they  and 
every  of  them  shall  happen  to  be  in  priority  of  birth  and  seniority  of  age,  and  of  the 
several  and  respective  heirs  male  of  the  several  and  respective  bodies  and  body  of  all 
and  every  such  daughters  and  daughter  lawfully  issuing,  the  elder  of  such  daughters 
and  the  heirs  male  of  her  body  issuing  being  always  to  be  preferred  and  to  take  before 
the  younger  of  such  daughters  and  the  heirs  male  of  her  and  their  body  and  bodies 
issuing :  [Then  followed  like  remainders  to  the  first  and  other  daughters  of  Thomas 
William  Whalley  and  their  heirs  male,  in  succession.]     Provided  always  and  it  is  my 
will  that  it  shall  be  lawful  to  and  for  the  said  John  Whalley  and  every  other  person 
who  shall  become  seised  of  or  entitled  to  the  said  hereby  devised  premises,  or  the 
rents  and  profits  thereof,  for  life,  or  in  tail,  and  be  in  the  actual  possession  of  the  said 
premises,  or  in  receipt  of  the  rents,  issues,  and  profits  thereof  by  virtue  of  any  of  the 
limitations  herein  contained,  from  time  to  time  to  make  or  grant  any  new  lease  or 
leases  thereof,  or  of  any  part  or  parts  thereof,  by  indenture  or  indentures,  to  any 
person  or  persons,  for  any  term  or  number  of  years  not  exceeding  twenty-one  years, 
to  commence  from  the  making  of  such  lease  or  leases  or  from  Michaelmas  then  next, 
in  possession,  and  not  in  reversion  or  by  way  of  future  interest,  so  as  upon  every  such 
lease  there  be  reserved  and  made  payable,  by  equal  half-yearly  payments,  during  the 
continuance  thereof,  to  be  incideut  to  and  go  along  with  the  remainder  or  reversion 
of  the  premises  so  leased,  the  best  and  most  improved  rent  or  rents  that  can  be  then 
reason JJ578]-ably  had  or  obtained  for  the  same,  without  taking  any  fine  or  other  thing 
by  way  of  fine  or  income  for  granting  any  such  lease,  and  so  as  the  lessee  or  lessees 
be  not  made  dispunishable  of  waste  by  any  clause  or  words  to  be  inserted  in  any  such 
lease,  and  so  as  in  every  such  lease  there  be  contained  a  clause  of  re-entry  on  non- 
payment of  the  rent  or  rents  thereby  to  be  reserved  by  the  space  of  forty  days,  and 
so  as  the  lessee  or  lessees  in  every  such  lease  do  seal  and  deliver  a  counterpart  thereof  : 
And  whereas  the  copyhold  or  customary  parts  of  the  premises  hereinbefore  devised  to 
the  said  Stephen  Barney  and  William  Humphreys  and  their  heirs  as  aforesaid  do  lie 
convenient  to  be  always  held  and  occupied  with  my  freehold  lands,  and  the  same 
copyhold  or  customary  parts  or  some  of  them  are  of  the  nature  of  Borough  English,  and 
do  descend  in  a  manner  different  from  freehold  lands, — now  I  declare  my  will  and 
intention  to  lie  that  the  said  copyhold  and  customary  premises  shall  from  time  to  time 
go  and  descend  and  be  held  with  my  said  freehold  lands  according  to  the  limitations 
thereof  aforesaid  ;  and  I  hereby  direct  the  said  Stephen  Barney  and  William  Humphreys 
and  their  heirs  to  make  such  surrenders  of  the  said  copyhold  or  customary  parts  as 
shall  be  advised  for  that  purpose,  and  that  in  the  meantime  they  shall  stand  and  be 
seised  of  the  same  in  trust  for  every  person  to  whom  my  said  freehold  lands,  or  the 
rents  and  profits  thereof,  shall  from  time  to  time  belong,  according  to  the  limitations 
thereof,  subject  nevertheless  to  the  rents  and  payments  hereinbefore  and  hereinafter 
charged  thereon.     [Then  followed  certain  charges  of  legacies  and  annuities.] 

Sir  William  Gardiner  died  in  1779,  without  revoking  or  altering  his  will:  and, 
upon  his  death,  Sir  John  Whalley  Smythe  Gardiner,  Bart.,  entered  into  possession  of 
the  Gardiner  estate,  and  continued  in  posses-[579]-sion  until  his  death,  which  took 
place  on  the  19th  of  November,  1797,  without  having  had  any  issue,  leaving  his  brother 
and  heir-at-law,  James  Whalley  (herein  called  Sir  James  Gardiner,  the  testator,)  him 
surviving. 

James  Whalley,  of  Clerk  Hill  (afterwards  Sir  James  Whalley  Smythe  Gardiner, 
Bart.),  by  his  will,  dated  the  2nd  of  July,  1796,  after  providing  for  the  payment  of 
debts  and  funeral  and  testamentary  expenses  and  legacies, — gave  and  bequeathed 
unto  Streynsham  Master  and  John  Atherton,  their  executors,  administrators,  and 
assigns,  all  the  household  goods  and  furniture,  plate,  linen,  books,  and  china  whatsoever 
in  or  belonging  to  his  capital  mansion-house  called  Clerk  Hill,  upon  trust  to  permit  and 
sutler  the  same  to  be  possessed  and  used  by  the  person  and  persons  who  for  the  time 
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being  should  lie  entitled  to  the  said  mansion -house  and  other  his  real  estates  thereinafter 
devised  and  directed  to  be  settled,  or  the  rents  and  profits  thereof,  under  the  limitations 
thereinafter  mentioned,  and,  when  any  person  should  become  seised  "1  the  fee-simple  in 
possession  of  the  said  mansion-house  and  other  his  said  real  estates,  upon  trust  to  convey 
the  same  household  goods  and  furniture,  plate,  linen,  books,  and  china  to  such  person 
or  persons  as  he  or  she  should  direct,  immediately  after  his  or  her  becoming  seised  of 
his  said  mansion-house  and  other  real  estates  in  fee-simple  as  aforesaid,  it  being  his 
(the  testator's)  intention  that  the  same  should  remain  unalienable  and  lie  enjoyed  along 
with  his  said  mansion-house  as  long  as  the  law  would  permit.  And.  after  making  an 
addition  to  the  jointure  of  his  widow,  the  testator  proceeded  as  follows  :  -And  as  to, 
for,  and  concerning  all  my  moiety  of  the  manor  or  reputed  manor  of  Whalley  aforesaid, 
and  all  and  every  my  messuages,  lands,  tenements,  hereditaments,  and  real  estate 
whatsoever  and  wheresoever  [580]  (save  and  except  my  copyhold  estate  hereafter 
mentioned  and  devised  to  be  sold),  with  their  and  every  of  their  appurtenances  (subject 
to  the  jointure  of  my  said  wife  Jane  Whalley,  and  the  above-mentioned  addition  thereto, 
and  also  subject  to  the  sum  of  60001.  charged  upon  part  thereof  by  the  said  settlement 
made  previous  to  my  marriage  with  her  my  said  present  wife  for  the  benefit  of  the  issue 
of  the  said  marriage),  I  give  and  devise  the  same  moiety,  messuages  lands,  tenements, 
hereditaments,  and  real  estates,  and  every  part  thereof,  unto  the  said  Streynsham  Master 
and  Adam  Cottam  and  their  heirs  and  assigns,  upon  trust  that  they  the  said  Streynsham 
Master  and  Adam  Cottam,  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor,  do  and  shall  after  my  decease  convey,  settle,  limit,  and  assure,  by  good  and 
sufficient  deeds  and  conveyances,  all  and  singular  the  same  moiety,  lands,  tenements, 
hereditaments,  and  real  estates  aforesaid  (save  and  except  and  subject  as  aforesaid),  to 
the  said  William  Assheton  and  John  Atherton  and  their  heirs,  to  the  several  uses,  and 
upon  the  several  trusts,  and  to  and  for  the  several  intents  and  purposes,  and  under  and 
subject  to  the  several  charges,  powers,  provisoes,  conditions,  declarations,  and  limitations, 
and  that  the  same  may  go  and  lie  enjoyed  in  manner  and  form  hereinafter  limited, 
expressed,  and  declared  of  and  concerning  the  same,  that  is  to  say,  To  and  to  the  use  of 
or  in  trust  for  my  eldest  son  James  Whalley  and  his  assigns  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  (save  and  except 
as  to  cutting  or  felling  down  timber  or  wood,  which  I  will  and  direct  shall  only  be 
cut  down  or  fallen  under  and  in  pursuance  of  the  power  and  proviso  hereinafter  for 
that  purpose  contained);  with  remainder  in  the  usual  way  to  the  said  William 
Assheton  and  John  Atherton,  and  their  heirs,  during  the  life  of  [581]  ray  said  son 
James  Whalley,  to  preserve  the  contingent  remainders  hereinafter  mentioned  from 
being  defeated  or  destroyed  ;  with  remainder  to  the  first,  second,  third,  fourth,  fifth, 
and  all  and  every  other  the  son  and  sons  of  the  body  of  ray  said  son  James  Whalley 
lawfully  issuing,  severally  and  successively,  in  tail  male  :  with  remainder  to  and  to 
the  use  of  or  in  trust  for  my  second  son,  Robert  Whalley,  and  bis  assigUS,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  ; 
and  except  as  to  cutting  or  felling  down  timber  or  wood)  :  with  remainder,  in  the 
usual  way,  to  the  Said  William  Assheton  and  John  Atherton  and  their  heirs,  dining 
the  life  of  my  second  son  Robert  Whalley,  to  preserve  the  contingent  remainders 
hereinafter  mentioned  from  being  defeated  or  destroyed  ;  with  remainder  to  the  first, 
second,  third,  fourth,  lifth,  and  all  and  every  other  the  son   and   sons  of  the   body  of 

ray  said    c I  son  Robert  Whalley  lawfully  issuing,  severally  and  successively,  in 

tail  male  ;  with  remainder  to  and  to  the  use  of  my  third  son,  John  .Master  Whalley, 
and  his  assigns,  fur  and  during  t  he  term   of   his   natural    life,  without    impeachment    of 

or  for  any  maimer  of  waste  (save  and  except  as  to  cutting  or  felling  down  timber 

or  wood),  with  remainder,  in   the   usual    way,  to   the   said  William  Assheton  and  John 

Atherton,  and    their  heirs,  during  the  life  of  nn    -aid  third  son,  John   Master  Whalley, 

to  preserve  the  contingent   remaindon  hereinafter  mentioned  from  being  defeated  oi 

destroyed,  with  remainder  to  the  fust,  second,  third,  fourth,  lifth,  and  all  and  every 
other  the  miii  and  BOOS  of  the  body  of  my  said  third  son,  John  Master  Whalley, 
lawfully   issuing,  severally    and    successively,  in    tail    male;    with    remainder   to   and    to 

the  use  of  all  and  every  other  the  son  and  bods  of  me  the  aid  te  tator  hereafter  to 
be  horn,  severally  and  successively  as  [582]  they  shall  be  in  Be tj   ol  age  and 

priority  of  birth,  in  tail  male;  with  remain- In  to  the  aid  lirst.  second,  third,  fourth, 
lifth,  and  all  ami  every  other  the  sou  and  sons  of  the  body  oi  my  said  eldest  son, 
James  Whalley,  lawfully  issuing,  severally  and  successively,  in  tail  general,  with 
remainder  to  the  first,  Becond,  thud,  fourth,  fifth,  and  all  and  every  other  the  aon 
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and  sons  of  the  body  of  my  said  second  son,  Robert  Whalley,  lawfully  issuing, 
severally  and  successively,  in  tail  general,  with  remainder  to  the  said  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  my  said 
third  son,  .John  Master  Whalley,  lawfully  issuing,  severally  and  successively,  in  tail 
general ;  with  remainder  to  and  to  the  use  of  the  first,  second,  third,  fourth,  fifth, 
and  all  and  every  the  daughter  and  daughters  of  the  body  of  my  said  eldest  son, 
James  Whalley,  lawfully  issuing,  severally  and  successively,  in  tail  male ;  with 
remainder  to  and  to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and 
every  other  the  daughter  and  daughters  of  the  body  of  my  said  second  sou,  Robert 
A\  halley,  lawfully  issuing,  severally  and  successively,  in  tail  male  ;  with  remainder 
to  and  to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  body  of  my  said  third  son,  John  Master  Whalley, 
lawfully  issuing,  severally  and  successively,  in  tail  male  ;  with  remainder  to  and  to 
the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  body  of  my  said  eldest  son,  James  Whalley, 
lawfully  issuing,  severally  and  successively,  in  tail  general ;  with  remainder  to 
and  to  the  use  of  the  said  first,  second,  third,  fourth,  tifth,  and  all  and  every  other 
the  daughter  ami  daughters  of  the  body  of  my  said  second  son,  Robert  Whalley, 
lawfully  issuing,  severally  and  successively,  in  tail  general;  with  remain  [583]-der 
to  and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  daughter  and  daughters  of  the  body  of  my  said  third  son,  John  Master  Whalley, 
lawfully  issuing,  severally  and  successively,  in  tail  general ;  with  remainder  to  and  to 
the  use  of  all  and  every  my  said  son  and  sons  hereafter  to  be  born,  severally  and 
successively,  as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  in  tail  general  ; 
with  remainder  to  and  to  the  use  of  Elizabeth  Jane,  my  eldest  daughter,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  without  impeachment  of  or  for 
any  manner  of  waste  (save  and  except  as  to  cutting  or  felling  down  timber  or  wood), 
with  remainder,  in  the  usual  way,  to  the  said  William  Assheton  and  John  Atherton 
and  their  heirs  during  the  life  of  the  said  Elizabeth  Jane,  my  eldest  daughter,  to 
preserve  the  contingent  remainders  hereinafter  mentioned  from  being  defeated  or 
destroyed  ;  with  remainder  to  the  first,  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said  Elizabeth  Jane,  my  said  oldest  daughter, 
lawfully  issuing,  severally  and  successively,  in  tail  male  ;  with  remainder  to  and  to 
the  use  of  Barbara  Smythe,  my  second  daughter,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  (save 
and  except  as  to  cutting  or  felling  down  timber  or  wood;,  with  remainder  in  the  usual 
way  to  the  said  William  Assheton  and  John  Atherton  and  their  heirs  during  the  life 
of  the  said  Barbara  Smythe,  my  said  second  daughter,  to  preserve  the  contingent 
remainders  hereinafter  mentioned  from  being  defeated  or  destroyed;  with  remainder 
to  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of 
the  body  of  the  said  Barbara  Smythe,  my  said  second  daughter,  lawfully  issuing, 
severally  and  successively,  in  tail  male;  with  remahi-[584]-der  to  and  to  the  use  of 
Grace,  my  third  daughter,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste  (save  and  except  as  to  cutting 
or  felling  down  timber  or  wood)  ;  with  remainder,  in  the  usual  way,  to  the  said 
William  Assheton  and  John  Atherton  ami  their  heirs,  during  the  life  of  the  said 
Grace,  my  said  third  daughter,  to  preserve  the  contingent  remainders  hereinafter 
mentioned  from  being  defeated  or  destroyed  ;  with  remainder  to  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  sou  and  sous  of  the  body  of 
the  said  Grace,  my  said  third  daughter,  lawfully  issuing,  severally  and  successiveby, 
in  tail  male  ;  with  remainder  to  and  to  the  use  of  all  and  every  other  the  daughter 
and  daughters  of  me  the  said  testator  hereafter  to  be  born,  severally  and  successively, 
as  the}'  shall  be  in  seniority  of  age  and  priority  of  birth,  in  tail  male  ;  with  remainder 
to  the  said  first,  second,  third,  fourth,  tifth,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  said  Elizabeth  Jane,  my  said  oldest  daughter,  lawfully  issuing, 
severally  and  successively,  in  tail  general ,  with  remainder  to  the  said  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  the  said 
Barbara  Smythe,  my  said  second  daughter,  lawfully  issuing,  severally  and  successively, 
in  tail  general ;  with  remainder  to  the  said  first,  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  ami  sons  of  the  body  of  the  said  Grace,  my  said  third 
daughter,  lawfully  issuing,  severally  and  successively,  in  tail  general;  with  remainder 
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to  and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  daughter  and  daughters  of  the  body  of  the  said  Elizabeth  Jane,  my  said  oldest 
daughter,  lawfully  issuing,  severally  and  successively,  in  tail  male  ;  with  remainder 
to  and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  [585] 
other  the  daughter  and  daughters  of  the  body  of  the  said  Barbara  Smythe,  my  said 
second  daughter,  lawfully  issuing,  severally  and  successively,  in  tail  male ;  with 
remainder  to  and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and 
every  other  the  daughter  and  daughters  of  the  body  of  the  said  Grace,  my  said  third 
daughter,  lawfully  issuing,  severally  and  successively,  in  tail  male  ;  with  remainder  to 
and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  daughter  and  daughters  of  the  body  of  the  said  Elizabeth  Jane,  my  said  oldest 
daughter,  lawfully  issuing,  severally  and  successively,  in  tail  general  ;  with  remainder 
to  and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  daughter  and  daughters  of  the  body  of  the  said  Barbara  Smythe,  my  said  second 
daughter,  lawfully  issuing,  severally  and  successively,  in  tail  general ;  with  remainder 
to  and  to  the  use  of  the  said  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  daughter  and  daughters  of  the  said  Grace,  my  said  third  daughter,  lawfully 
issuing,  severally  and  successively,  in  tail  general ;  with  remainder  to  and  to  the  use 
of  all  and  every  my  said  daughter  and  daughters  hereafter  to  be  born,  severally  and 
successively,  as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  in  tail  general ; 
with  remainder  or.  reversion  to  and  to  the  use  of  my  own  right  heirs  :  Provided 
always,  and  I  do  hereby  declare  that  the  devise  or  limitation  hereinbefore  contained 
and  directed  to  be  made  to  or  in  favour  of  my  said  son  James  Whalley  is  upon  this 
express  condition,  that  he,  his  executors,  administrators,  and  assigns,  do  and  shall 
release,  relinquish,  and  give  up  all  right,  title,  and  interest  which  he  or  they  can  or 
may  have  or  claim  in  or  to  a  certain  sum  of  50001.  which  by  the  settlement  made 
previous  to  my  marriage  with  my  first  wife,  for-[586]-merly  Elizabeth  Assheton, 
deceased,  is  directed  to  be  raised  for  the  issue  of  that  marriage  in  the  manner  in  that 
settlement  mentioned  :  And  I  do  hereby  direct  that  the  aforesaid  devise  or  limitation 
to  or  in  favour  of  my  said  son  James  and  his  issue  shall  be  deemed  and  taken  as  a  full 
satisfaction  of  and  for  the  said  sum  of  50001.,  and  as  and  for  an  advancement  in  lieu 
thereof  ;  which  said  sum  of  50001.  it  is  my  will  shall  not  lie  raised,  but  that  the  same 
sum  do  and  shall  sink  for  the  benefit  of  the  person  or  persons  entitled  to  the  real 
estates  whereon  it  is  charged  :  But,  whereas  in  and  by  the  last  will  and  testament  of 
Sir  William  Gardiner,  late  of  Koche  Court,  in  the  county  of  Southampton,  Bart., 
deceased,  bearing  date  on  or  about  the  20th  of  January,  177s,  certain  manors  or 
reputed  manors,  messuages  lands,  tenements,  rents,  tithes,  hereditaments,  and  premises 
therein  mentioned  are  limited  and  settled  to  or  in  trust  for  my  said  brother  Sir  John 
Whalley  Smythe  Gardiner,  Bart.,  therein  called  John  Whalley,  Esq.,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder,  in  default  of  such 
issue,  or  upon  any  other  sooner  determination  of  the  said  trusts  by  the  said  will  now 
in  recital  limited  and  appointed  for  the  benefit  of  the  said  Sir  John  Whalley  Smythe 
Gardiner,  therein  called  John  Whalley,  for  life,  and  his  sons,  in  tail  male,  which  should 
first  happen,  to  the  use  of  me  the  said  James  Whalley,  for  life,  with  remainder  to  my 
first  and  other  sons  in  tail  male,  with  divers  remainders  over  in  favour  of  my  issue,  and 
it  being  my  will  and  mind  that  my  said  estates,  tenements,  and  hereditaments  herein 
before  given  and  devised  to  the  said  Streynsham  Master  and  Adam  Cottam  and  their 
heirs,  in  trust  as  aforesaid,  and  directed  to  be  so  settled  and  conveyed  as  aforesaid,  shall 
not  be  held  or  enjoyed,  so  long  as  I  may  legally  hereby  prevent  them  consistent  with 
the  [587]  limitations  hereinbefore  mentioned  in  other  respects,  and  before  the  ultimate 
remainder  or  reversion  hereinbefore  directed  to  lie  limited  shall  bake  place  and  come 
into  actual  possession,  by  any  one  of  my  sons  or  daughters,  or  liis,  her,  or  their  issue, 
after  sueh  son  or  daughter,  or  such  his,  her,  or  their  issue  shall  come  into  the  posses 

sion  of  the  said  estates,  tene nts,  and  hereditaments  bo  as  aforesaid  limited  and 

devised  by  the  said  recited  last  will  of  the  said  Sir  William  Gardiner,  deceased  ;  but, 
as  often  as  sueh  the  estates,  lands,  tenements,  and  hereditaments  so  as  aforesaid 
limited  and  devised  by  the  said  recited  last  will  of  the  said  Sir  William  Gardiner, 
deceased,  shall  come  to  the  possession  of  any  of  my  said  sons  or  daughters,  or  any  of 
their  issue,  that    then  the  person    next   in  remainder  according  to  the  limitations 

hereinbefore  mentioned  and  directed  to  be  made  to  my  said  estates,  land.-.,  tenements, 
and    hereditament*  after   I  lie    person   or   persons  who  shall   so  come   to   the   possession 
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of  the  lauds,  tenements,  hereditaments,  estates,  and  premises  so  as  aforesaid  limited 
and  devised  by  the  said  last  will  of  the  said  Sir  William  Gardiner,  shall  be  entitled 
to  and  come  to  the  possession  of  my  said  estates,  lands,  tenements,  and  hereditaments, 
for  the  estate  and  interest  hereinbefore  mentioned  and  directed  to  be  limited  to  him 
or  her  respectively,  and  so  from  time  to  time  as  often  as  this  the  event  now  in  my 
contemplation  may  happen,  in  such  manner  and  as  if  the  person  or  persons  so  becoming 
possessed  of  the  said  estates,  lands,  tenements,  and  hereditaments  so  as  aforesaid 
limited  and  devised  by  the  said  recited  will  of  the  said  Sir  William  Gardiner,  deceased, 
had  died  or  was  then  dead  without  issue;  and  the  uses  for  which  my  said  estates, 
lauds,  tenements,  and  hereditaments  are  hereinbefore  directed  to  be  conveyed  $hall 
accordingly  cease,  determine,  and  shift  from  time  to  [588]  time,  so  as  that  the  said 
two  several  estates,  the  one  formerly  belonging  to  the  said  Sir  William  Gardiner 
deceased,  and  the  other  now  belonging  to  me,  may  never,  so  long  as  I  may  legally 
prevent  the  same  consistent  with  the  limitations  hereinbefore  mentioned  in  other 
respects,  and  before  the  ultimate  remainder  or  reversion  hereinbefore  directed  to  be 
limited  thereof  shall  take  place  and  come  into  actual  possession,  be  holden  or  enjoyed 
in  possession  by  any  of  my  sons  or  daughters,  or  his,  her,  or  their  issue,  together  and 
at  the  same  time,  but,  on  the  contrary,  in  manner  and  form  herein  above  mentioned  ; 
and  such  clauses,  provisoes,  and  declarations  shall  be  inserted  in  such  settlement 
of  my  said  estates,  lands,  tenements,  hereditaments,  and  premises  hereinbefore 
directed  to  be  made,  as  shall  be  proper  and  necessary  to  effectuate  my  will  and 
intention  in  these  the  respects  hereinbefore  mentioned  :  Provided,  nevertheless,  that 
any  such  cesser  or  shifting  of  the  uses  or  use  for  which  my  said  estates,  lands,  tene- 
ments, and  hereditaments  shall  be  limited  and  settled  pursuant  to  this  my  will,  in 
consequence  of  the  person  for  the  time  being  possessed  or  entitled  thereto  becoming 
so  as  aforesaid  possessed  or  entitled  to  the  estates,  lands,  tenements,  and  hereditaments 
formerly  belonging  to  the  said  Sir  William  Gardiner,  Bart.,  deceased,  shall  not  in  any 
wise  prejudice  any  jointure  or  jointures,  term  or  terms,  remedies,  or  powers  for 
securing  the  same  respectively,  lease  or  leases,  demise  or  demises  as  before  such  the 
shifting  or  cesser  of  such  use  or  uses  shall  have  been  limited,  settled,  appointed, 
created,  granted,  or  devised  of  or  in  the  said  estates,  lands,  tenements,  hereditaments, 
and  premises  of  me  the  said  testator,  or  any  of  them,  by  any  of  my  said  sons  or 
daughters  or  their  issue  respectively  pursuant  unto  and  by  virtue  of  the  powers  herein- 
after for  those  purposes  contained." 

[589]  The  will  then  gave  power  to  the  testator's  sons  James  Whalley,  Robert 
Whalley,  and  John  Master  Whalley,  when  they  should  become  possessed  of  the 
devised  estates  to  charge  the  same  with  a  sum  not  exceeding  30001.  by  way  of  jointure, 
and  to  grant  leases  :  a  power  to  the  trustees,  with  the  consent  of  the  tenants  for  life 
in  possession,  to  cut  down  timber,  &c.  ;  directions  for  the  sale  of  the  testator's  copyhold 
property,  and  the  disposal  of  the  proceeds,  &c.  ifcc. 

On  the  death  of  his  brother,  James  Whalley  succeeded  to  the  baronetcy,  and 
entered  into  possession  of  the  Gardiner  estate,  and  also  of  certain  estates  in  Oxfordshire 
not  in  question  in  this  cause. 

By  a  codicil  to  his  will,  dated  the  7th  of  February,  1799,  he  declared  as  follows  : — 
"  Whereas  by  the  death  of  my  late  brother  Sir  John  Whalley  Smythe  Gardiner,  Bart., 
without  issue,  I  am  become  entitled  for  life  to  certain  estates,  hereditaments,  and 
premises  mentioned  in  the  last  will  and  testament  of  Sir  William  Gardiner,  Bart., 
deceased,  under  and  by  virtue  of  the  same  will,  with  remainder  to  my  first  and  other 
sons  in  tail  male,  with  divers  remainders  over  in  favour  of  my  issue,  by  which  event 
the  said  estates,  hereditaments,  and  premises  will  upon  my  death  descend  and  go  to 
my  eldest  son  James  Whalley, — I  do  therefore,  consistently  with  my  will,  revoke  and 
annul  the  limitation  therein  mentioned  of  my  estates,  lands,  tenements,  and  heredita- 
ments in  favour  of  my  said  son  James  Whalley  ;  it  being  still  my  will  and  intention 
that  my  said  estates,  lands,  tenements,  and  hereditaments  in  my  said  will  mentioned 
shall  not  be  held  or  enjoyed  by  any  one  of  my  sons  or  daughters,  or  his,  her,  or  their 
issue,  together  with  the  said  estates,  tenements,  and  hereditaments  so  as  aforesaid 
limited  by  the  will  of  the  said  Sir  William  Gardiner,  deceased,  as  more  fully  and 
particularly  expressed  in  the  clause  or  [590]  proviso  in  my  said  will  contained,  and 
beginning  in  the  seventh  page  or  sheet  thereof :  And  whereas  the  said  Sir  John 
Whalley  Smythe  Gardiner  hath  in  and  by  his  last  will  and  testament  limited  several 
estates,  lands,  tenements,  and  hereditaments  therein  mentioned,  at  Tackley,  in  the 
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county  of  Oxford,  and  elsewhere,  to  or  in  favour  of  ino  for  life,  with  remainder  to  or 
in  favour  of  my  children  and  their  issue  in  such  manner  as  therein  specified  ;  and  it 
being  also  my  will  and  mind  that  my  said  estates,  lauds,  tenements,  and  hereditaments 
so  as  aforesaid  in  my  said  will  mentioned  (and  which  are  situate  in  the  county  of 
Lancaster)  shall  not  be  held  or  enjoyed  by  any  one  of  my  said  sous  or  daughters,  or 
his,  her,  or  their  issue,  together  with  the  said  estates,  tenements,  and  hereditaments 
so  as  aforesaid  limited  by  the  will  of  the  said  Sir  John  Whalley  Smythe  Gardiner, 
deceased,  until  or  before  the  ultimate  remainder  or  reversion  limited  in  and  by  un- 
said will  shall  take  place  or  come  into  actual  possession:  I  do  therefore  will  and 
declare  that  the  said  clause  or  proviso  so  as  aforesaid  contained  in  my  said  will,  and 
beginning  at  the  seventh  page  thereof,  shall  be  extended  and  enlarged  so  as  to  compre- 
hend the  said  estates,  lands,  tenements,  and  hereditaments  so  as  aforesaid  limited  by 
the  will  of  the  said  Sir  John  Whallev  Smythe  Gardiner,  as  well  as  those  limited  by 
the  will  of  the  said  Sir  William  Gardiner  ;  and,  for  preventing  my  said  estates,  lands, 
tenements,  and  hereditaments  in  and  by  my  said  will  directed  to  be  settled  from 
going  with  the  said  estates,  lands,  tenements,  and  hereditaments  so  limited  by  the 
will  of  the  said  Sir  John  Whalley  Smythe  Gardiner  exactly  in  the  same  manner  as  is 
provided  by  the  said  clause  or  proviso  with  respect  to  the  estates,  lands,  tenements, 
and  hereditaments  limited  in  and  by  the  said  will  of  the  said  Sir  William  Gardiner, 
I  do  also  will  and  [591]  declare  that  such  of  my  said  children  as  may  happen  to  be 
entitled  under  my  said  will  and  this  codicil  to  my  said  estates,  lands,  tenements,  and 
hereditaments  in  my  said  will  directed  to  be  settled,  shall  be  considered  as  an  oldest 
child,  so  far  as  to  prevent  and  for  the  purpose  of  preventing  such  child  from  being 
entitled  under  my  said  will  (in  the  same  manner  as  is  therein  provided  with  respect 
to  my  oldest  child)  to  any  part  of  the  money  to  arise  from  the  sale  of  my  copyhold 
estates  therein  mentioned,  or  my  personal  estate,  and  also  from  being  entitled  to  any 
share  or  part  of  the  sum  of  60001.  directed  to  be  raised  by  the  settlement  made  upon 
my  marriage  with  my  present  wife  :  And  I  do  hereby  limit  and  appoint,  uf  and  con- 
cerning the  said  60001.  accordingly,  and,  intending  that  in  all  other  respects  the  same 
shall  go  and  be  divided  as  mentioned  in  the  said  settlement,  I  do  hereby  will  and 
direct  that  the  sum  of  3001.,  being  an  annuity  secured  by  the  marriage-settlement 
of  me  and  my  wife  Lady  Jane  Gardiner  to  be  paid  to  her  during  the  term  of  her 
life,  as  therein  mentioned,  shall  be  increased  to  the  sum  of  6001.,  instead  of  -1001.  as 
in  my  said  will  mentioned,  and  be  issuable  out  of  such  estates,  and  be  payable  at  such 
linns,  and  with  such  powers  to  the  trustees  for  my  said  wife  mentioned  in  the  said 
settlement  for  the  recovery  thereof,  as  in  and  by  the  said  settlement  mentioned  and 
specified  as  to  the  said  sum  of  3001.  per  annum  secured  to  my  said  wife  for  her  life  in 
and  by  the  said  settlement." 

Upon  the  death  of  Sir  James  Gardiner  the  testator,  his  eldest  son,  Sir  James 
Gardiner  No.  i,  entered  into  the  possession  of  the  Gardiner  estate  as  tenant  in  tail. 
He  also  entered  into  the  possession  of  the  Oxfordshire  estates  held  by  his  father  and 
his  uncle,  Sir  John  Whalley  Smythe  Gardiner,  Bart. 

In  the  year  1807,  Sir  James  Gardiner  No.  '1  suffered  [592]  a  recovery  of  the 
Gardiner  estate,  and  declared  the  uses  to  himself  in  fee:  and,  on  his  marriage,  in  the 
same  year,  the  Gardiner  estate  and  the  Oxfordshire  estate  were  settled  by  him  on  his 
issue.  Muring  his  life  a  further  recovery  was  suffered  of  the  Gardiner  estate  ;  and  his 
eldest  son,  James,  became  the  owner  thereoi  and  entitled  to  devise  the  same. 

The  plaintiff  is  in  possession  of  the  Gardiner  estates,  or  estates  of  equivalent  value 
substituted  for  them.  These  estates  he  holds  under  a  devise  in  his  brother's  will  to 
him  for  life,  with  remainder  to  his  issue  in  strict  settlement. 

Robert  Whalley,  the  eldest  sou  of  Sir  James  Gardiner,  the  testator,  by  his  second 
wife,  Jane  .Master,  on  the  death  of  his  said  father,  entered   into  the  possession,  by  his 

guardians  (he  being  then  an  infant),  of  the  ( llerk  Hill  estate ;  and  soon  after  he  attained 
his  majority  he  filed  a  bill  in  the  court  of  Chancery  against  his  brother,  Sir  Jame 

Gardiner  No.  L',  and  against  the  trustees  under  his  father's  will,  and  against  all  other 
necessary  parties  then  alive, — which  bill  set  out  the  will  and  codicil  of  Sir  James 
Gardiner,  the  testator,  ami  prayed  that   it  should  be  declared  by  the  court  that  the 

plaintiff,  the  said  Robert   Whalley,  was  entitled  to  an  im ill. ile  estate  lor   life   in   the 

Clerk  Hill  estate,  with  remainder  to  his  first  and  other  sous  in  tail  male,  and  that  a 
conveyance  should  !»■  executed  by  the  trustee,  nana, I  for  that  purposes  in  the  will  oi 
Sir  James  Gardiner,  the  testator. 
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At  the  time  this  bill  was  Bled,  Sir  James  Gardiner  No.  2  was  married,  and  had 
issue  of  such  marriage  two  daughters,  who  were  parties  to  the  bill ;  and,  pending  the 
suit,  he  had  a  son,  James  Whalley  Smythe  Gardiner,  and  thereupon  a  supplemental 
bill  was  filed  making  him  a  party  to  the  suit ;  and  the  said  infant,  James  Whalley 
Smythe  Gardiner,  by  his  guardian,  [593]  filed  his  answer,  and  submitted  his  rights  to 
the  protection  of  the  court. 

A  decree  was  made  in  the  said  cause  by  the  then  Master  of  the  Rolls,  Sir  William 
Grant,  on  the  24th  of  May,  1813,  in  accordance  with  the  prayer  of  the  petition, 
declaring  "  that  the  plaintiff  is  entitled  to  have  the  estates  in  the  county  of  Lancaster 
[the  Clerk  Hill  estate]  devised  by  the  will  and  codicil  of  Sir  James  Whalley  Smythe 
Gardiner,  settled  on  him  for  life,  without  impeachment  of  waste  save  as  in  the  will 
mentioned,  with  remainder  to  his  first  and  other  sons  in  tail  mail,  with  such  remainders 
over  as  are  contained  in  the  will  of  the  said  testator,  Sir  James  Whalley  Smythe 
Gardiner,  with  respect  to  the  said  estates."  And  the  defendant  John  Atherton,  one 
of  the  trustees  named  in  the  will  of  Sir  James  Gardiner,  the  testator,  declining  to 
accept  the  trusts  of  the  said  will  and  codicil,  his  Honor  ordered  and  decreed  "  that  it 
be  referred  to  one  of  the  Masters  to  appoint  a  proper  person  to  be  a  trustee  in  the 
place  and  stead  of  the  defendant ; "  and  it  was  ordered  "  that  the  said  defendants 
Streynsham  Master  and  Adam  Cottam  do  convey  the  said  estates  so  as  to  vest  in  the 
defendant  William  Assheton  and  such  new  trustee  so  to  be  appointed,  and  the  said 
Master  was  to  settle  such  conveyances." 

On  the  14th  of  March,  1814,  Sir  James  Gardiner  had  a  second  sou,  now  Sir  John 
Brocas  Whalley  Smythe  Gardiner,  Bart,  the  plaintiff  in  this  action. 

On  the  21st  of  July,  1814,  the  trustees  under  the  will  of  Sir  James  Gardiner,  the 
testator,  by  an  indenture  purporting  to  be  made  in  pursuance  of  the  said  decree,  which 
indenture  was  properly  executed  by  all  necessary  parties, — after  reciting  the  will  of 
Sir  William  Gardiner,  and  the  will  and  codicil  of  Sir  James  Gardiner,  the  testator, 
and  the  death  of  seve-[594]-ral  parties, — conveyed  the  Clerk  Hill  estate  as  follows : — 

"  Now  this  indenture  witnesseth,  that,  in  pursuance  of  and  obedience  to  the  said 
decree  or  decretal  order,  and  for  conveying,  settling,  and  assuring  the  said  moiety  of 
the  said  manor,  and  the  said  capital  and  other  messuages,  tenements,  lands,  grounds, 
and  hereditaments  in  the  said  recited  will  and  hereinbefore  mentioned  and  intended 
to  be  hereby  conveyed  unto  the  said  William  Assheton  and  Streynsham  Master  and 
their  heirs,  to  the  several  uses,  upon  the  trusts,  and  for  the  intents  and  purposes,  and 
by,  with,  and  under  and  subject  to  the  charges,  powers,  provisoes,  conditions,  and 
limitations  hereinafter  expressly  and  by  reference  declared,  limited,  expressed,  and 
contained  of  or  concerning  the  same,  being  or  being  intended  to  be  the  same  several 
uses,  trusts,  intents,  and  purposes,  charges,  powers,  provisoes,  conditions,  declarations, 
and  limitations  to,  for,  upon,  under,  and  subject  to  which  the  same  moiety,  messuages, 
lands,  tenements,  rents,  hereditaments,  and  premises  are  directed  by,  or  ought  to  be 
conveyed  or  settled  in  the  events  which  have  happened  according  to,  the  said  will  and 
codicil  of  Sir  James  Whalley  Smythe  Gardiner,  deceased,  and  the  said  decree  or  decretal 
order  respectively,  and  for  and  in  consideration  of  the  sum  of  10s.  of  lawful  money  of 
Great  Britain  by  the  said  William  Assheton  and  Streynsham  Master  unto  the  said 
Adam  Cottam  in  hand  at  or  before  the  sealing  and  delivery  of  these  presents  well  and 
truly  paid,  the  receipt  whereof  is  hereby  acknowledged, — the  said  Adam  Cottam, 
according  to  his  estate  and  interest,  and  so  far  as  he  can  and  lawfully  may,  hath  bar- 
gained, sold,  and  released,  and  by  these  presents  doth  bargain,  sell,  and  release  unto 
the  said  William  Assheton  and  Streynsham  Master  and  their  heirs,  in  the  actual  pos- 
session of  the  said  [595]  William  Assheton,  and  Streynsham  Master  now  being  by 
virtue  of  a  bargain  and  sale  to  them  thereof  made  by  the  said  Adam  Cottam,  for  5s. 
consideration,  by  indenture  bearing  date  the  day  next  before  the  day  of  the  date  of 
these  presents,  for  one  whole  year  commencing  from  the  day  next  before  the  day  of 
the  date  of  the  same  indenture  of  bargain  and  sale,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession,  All  that  the  said  moiety  or  half-part  late  of  the 
said  Sir  James  Whalley  Smythe  Gardiner,  deceased,  of  the  manor  or  lordship  or 
reputed  manor  or  lordship  of  Whalley  aforesaid,  with  the  rights,  royalties,  franchises, 
jurisdictions,  members,  and  appurtenances  to  the  same  belonging  or  appertaining; 
And  also  all  and  every  the  messuages,  lands,  tenements,  hereditaments,  and  other  the 
real  estates  whatsoever,  situate,  being,  or  arising  in  the  said  county  palatine  of 
Lancaster,  late  of  the  said  Sir  James  Whalley  Smythe  Gardiner,  deceased,  which  in 


12  C.  B.  (N.  S.)  596.  GARDINEB    V.  JELLICOE  1277 

and  by  his  said  last  will  and  testament  and  codicil,  or  either  of  them,  were  di 
unto  the  said  Streynsham  Master  and  Adam  Cottam,  their  heirs  and  assigns  as  afore- 
said,   upon   trust  to  convey   the  same   unto   the  'said    William   Assheton   anil   John 
Atherton  and   their  heirs  in   maimer  and   to  the   uses  in   the  said  will  and  codicil 
mentioned,  save  and  except  the  several  parcels  of  land  and  hereditaments,  part  of  the 
said  real  estates  of  the  said  Sir  .lames  Whallev  Smythe  Gardiner,  deceased,  which  are 
mentioned  and  comprised  in  the  schedule  hereunder  written  or  hereunto  annexed,  the 
fee-simple  and  inheritance  of  which  the  said  Sir  •lames  Whallev  Smythe  Gardiner 
after  the  execution  of    his    said  will  and  codicil  contracted  and  agreed  to  sell  and 
convey  as  aforesaid,  together  with  all  and  singular  the  rights,  members,  and  appur- 
tenances to  the  said  messuages,  lands,  tenements,  and  heredita-[596]-meuts  (except  as 
before  excepted)  belonging  or  in  any  wise    appertaining,  or   deemed  or  reputed  to 
belong  or   appertain    thereto;    And    the    reversion   and    reversions,  remainder   and 
remainders,  yearly  and  other  rents,  issues,  and  profits  of  the  said  moiety,  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  (except  as  before  excepted);  And  all 
the  estate,  right,  title,  and  interest  of  the  said  Adam  Cottam  of,  in,  to,  or  out  of  the 
said  hereditaments  and  real  estate,  and  every  or  any  part  thereof  (except  as  herein- 
before excepted),  under  and  by  virtue  of  the  said  will  and  codicil  of  the  said  Sir  James 
Whalley  Smythe  Gardiner,  deceased,  and  the  said  deed-poll  or  instrument  in  writing 
of  the   19th  of  July  instant,  or  any  of  them:  To  have  and  to  hold  the  said  moiety, 
messuages,  lands,  tenements,  hereditaments,  and  all  other  the  real  estates  and  premises 
hereby  released,  or  mentioned  or  intended  so  to  be,  with  their  and  every  of  their 
rights,  royalties,  members,  and  appurtenances,  (subject,  as  to  all    such  of   the  said 
hereditaments  and  premises  as  were  charged  with  the  debts  and  funeral  and  testa- 
mentary expenses  of  the  said  Sir  James  Whalley  Smythe  Gardiner,  deceased,  in  aid  of  his 
personal  estate,  or  with  the  said  annual  or  other  sums  of  money  for  and  in  addition  to 
the  jointure  of  the  said  Dame  Jane  Gardiner,  his  widow,  and  for  the  portions  of  his 
younger  children,  by  virtue  of  his  marriage-settlement,  will,  and  codicil  respectively  as 
aforesaid,  to  such  of  the  said  charges  as  are  now  subsisting  and  do  affect  the  same  heredita- 
ments respectively,)  unto  the  said   William  Assheton  and  Streynsham  Master,  their 
heirs  and  assigns  forever;  nevertheless,  to  the  several  uses,  upon  the  trusts,  for  the 
intents  and  purposes,  and  by,  with,  under,  and  subject  to  the  several  powers,  provisoes, 
and  limitations  over  hereinafter  expressly  and  by  reference  limited,  mentioned,  declared, 
and  contained  of  and  concerning  [597]  the  same,  that  is  to  say,  to  the  use  of  the  said 
Robert  Whalley  and   his  assigns  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste  (save  and  except  as  to  felling  or  cutting 
down  timber  or  wood,  which  is  only  to  be  cut  down  or  fallen  under  and  in  pursuance 
of  the  power  or  proviso  for  that  purpose  hereinafter  contained);  [remainder  to  the 
trustees  to  preserve  contingent  remainders] :  And,  after  the  decease  of  the  said  Robert 
Whalley,  to  the  use  of  the  first  son  of  the  body  of  the  said  Robert  Whalley  lawfully 
to  be  begotten,  and  of  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing  : 
and,  for  default   of  such   issue,  to  the   use  of  the  second  son  of  the  body  of  the  said 
Robert  Whalley  lawfully  to  be  begotten,  and  of  the  heirs  male  of  the  body  of  such 
second   son   lawfully  issuing;  and,  for  default   of  such   issue,  to  the  use  of  the  third, 
fourth,  fifth,  sixth,  and  of  all  and  every  other  the  sun  and  sons  of  the  body  of  the  said 
Robert  Whalley  lawfully  to  be  begotten,  severally,  successively,  and  in  remainder  one 
after  another,  as  they  and  every  of  them  shall  happen   to  be  in  priority  of  birth,  and 
of  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons  and   the  heirs  male  of  his  body 
issuing  being  preferred  and  tO  take  before  the  younger  of  the  same  sons  and  the    loirs 
male  of  his  and  their  body  and  bodies  issuing:   And,  for  default  of  such  issue,  to,  for, 
upon,  and  according  to  such  other  uses,  limitations,  trusts,  intents,  and   purposes  in 
and  by  the  said  will  and  codicil  of  the  said  Sir  James  Whalley  Smythe  Gardiner, 
deceased,  directed,  declared,  expressed,  or  contained  of  or  concerning  the  laid  heredita- 
ments and  premises  intended  to  be  hereby  released,  posterior  to,  or  to  take  effect  in 

remainder  or  reversion  after,  the  uses  hereby  limited  or  directed   to  be   limited  to  the 
[598]  said  Robert  Whalley  and  to  his  lirst  ami   other  sons  successively  in  tail  male  as 

aforesaid,  as  in  the  events  which  have  happened  are  now  subsisting  undetermined  or 

capable  of   taking  effect,  in  the   order   and   course,   manner,  and    form  directed  by,  and 

according  to  the  true  intent  and  meaning  of,  the  said  will  ami  codicil :  Nevertheless, 

as  well  in   regard   to  the   uses  and   ■    Lit'      hereinbefore  limited  expressly  unto  anil  in 
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trust  for  the  said  Robert  Whalley  during  his  life,  and  unto  his  first  and  other  sons 
successively  in  tail-male,  as  to  all  such  ulterior  uses  and  estates  so  hereinbefore  limited 
by  reference,  the  same  are  so  limited  with,  under,  and  subject  to  such  of  the  charges, 
powers,  privileges,  provisoes,  restrictions,  conditions,  declarations,  or  limitations 
directed,  declared,  expressed,  or  contained  in  and  by  the  said  will  and  codicil  of  the 
said  Sir  James  Whalley  Sniythe  Gardiner,  deceased,  concerning  the  said  hereditaments 
and  premises,  as  are,  and  so  far  only  ami  in  such  manner  as  the  same  are,  in  the 
events  which  have  happened,  now  subsisting  undetermined  or  capable  of  taking  effect 
or  of  being  executed  according  to  the  true  intent  and  meaning  of  the  said  will  and 
codicil :  Provided  also,  and  it  is  hereby  likewise  declared  to  be  the  true  intent  and 
meaning  of  these  presents  and  of  the  parties  hereto,  that,  for  the  more  effectually 
declaring  the  uses  of  this  conveyance  as  to  such  of  the  persons  who,  in  the  events 
which  have  happened  or  may  hereafter  happen,  are  or  may  become  entitled  to  the 
said  hereditaments  and  premises  intended  to  be  hereby  released,  by  virtue  of  these 
presents,  and  to  whom  the  said  hereditaments  and  estates  are  by  the  said  will  and 
codicil  of  the  said  Sir  James  Whalley  Smythe  Gardiner,  deceased,  directed  to  be 
limited  for  estates  in  tail-male,  the  same  shall  be  to  the  several  uses  of  such  persons 
respectively,  and  the  heirs  male  of  their  respective  bodies,  in  the  order  [599]  and 
course  of  limitations  directed  by  the  said  will  and  codicil  ;  and  that,  in  like  manner, 
for  the  more  effectually  declaring  the  uses  of  this  conveyance  as  to  such  of  the  persons 
who,  in  the  events  which  have  happened  or  may  hereafter  happen,  are  or  may  become 
entitled  to  the  said  hereditaments  and  premises  intended  to  be  hereby  released,  by 
virtue  of  these  presents,  and  to  whom  the  said  hereditaments  and  estates  are  by  the 
said  will  and  codicil  directed  to  be  limited  for  estates  in  tail  general,  the  same  shall  be 
to  the  several  uses  of  such  persons  respectively,  and  the  heirs  of  their  respective  bodies, 
in  the  order  and  course  of  limitation  directed  by  the  said  will  and  codicil." 

The  said  James  Whalley  Smythe  (Jan  liner,  eldest  son  of  Sir  James  Gardiner  No.  2, 
died  without  having  been  married,  on  the  1 1th  of  October,  1837. 

Sir  James  Gardiner  No.  2  died  on  the  22nd  of  October,  1851  ;  and,  on  his  death, 
the  plaintiff  succeeded  to  the  baronetcy. 

The  said  Robert  Whalley  continued  in  possession  of  the  Clerk  Hill  estate  until 
his  death,  in  November,  L841. 

William  Whalley,  the  fourth  son  of  Sir  James  Gardiner,  the  testator,  and  tenant 
in  tail  male  in  remainder  under  his  father's  will,  died  without  leaving  issue,  on  the 
10th  of  March,  1860,  and  without  having  done  anything  to  bar  the  entail  to  the  Clerk 
Hill  estate. 

On  the  death  of  Robert  Whalley  without  leaving  issue,  his  brother,  the  Rev.  John 
Master  Whalley,  entered  into  the  possession  of  the  Clerk  Hill  estate,  and  continued 
in  possession  of  the  same  until  his  death,  on  the  28th  of  October,  1861. 

On  the  death  of  the  Rev.  John  Master  Whalley,  who  died  without  leaving  issue, 
Mrs.  Jellicoe,  the  defendant,  his  eldest  sister,  entered  into  possession  of  the  Clerk 
Hill  estate,  and  has  continued  in  possession  until  the  present  time. 

[600]  The  following  admissions  for  the  purposes  of  the  cause  were  agreed  between 
the  attorneys  for  the  respective  parties  : — 

1.  That  the  pedigree,  ante,  page  571,  is  correct. 

2.  That,  at  the  time  of  making  his  will,  and  at  his  death,  Sir  James  Whalley 
Smythe  Gardiner,  Bart.  (No.  1),  was  seised  in  fee-simple  in  possession  of  the  Clerk 
Hill  estate,  iu  the  county  of  Lancaster,  the  subject  of  the  present  action  ;  and  that 
the  defendant  for  the  purposes  of  this  action  is  now  in  possession  of  the  same  estate. 

3.  The  marriage  of  the  said  James  Whalley,  who  afterwards  assumed  the  additional 
surnames  of  Smythe  and  Gardiner,  and  became  Sir  James  Whalley  Smythe  Gardiner, 
Bart.  (No.  1),  first,  on  the  28th  of  October,  1784,  to  Elizabeth  Assheton  ;  the  death 
of  the  said  Elizabeth  on  the  8th  of  September,  1785  ;  and  the  marriage  of  Sir  James 
Whalley  Smythe  Gardiner  (No.  1),  then  James  Whalley,  secondly,  on  the  3rd  of 
December,  1789,  to  Jane  Master;  and  that  he  was  only  married  to  the  said  Elizabeth 
and  Jane. 

4.  The  due  execution  so  as  to  pass  freehold  estates  of  the  last  will  and  testament 
of  the  said  James  Whalley,  bearing  date  the  2nd  of  July,  1796. 

5.  The  due  execution  so  as  to  pass  freehold  estates  of  a  codicil  to  the  will  of  the 
said  James  Whalley,  then  called  Sir  James  Whalley  Smythe  Gardiner,  Bart.,  bearing 
date  the  7th  of  February,  1799. 
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6.  The  death  of  Sir  James  Whalley  Smythe  Gardiner  (No.  1),  on  the  21st  nf 
August,  1805. 

7.  An  examined  copy  of  his  will  of  July  2nd,  1796,  and  an  examined  copy  of  the 
codicil  to  the  same,  of  the  7th  of  February,  1799,  sueb  examined  copies  signed  by  the 
plaintiff's  and  defendant's  attorneys  as  admitted. 

8.  The  birth  of  .Tames  Whalley.  afterwards  Sir  [601]  .lames  Whalley  Smythe 
Gardiner,  Hart.  (No.  2),  the  only  child  of  Sir  James  Whalley  Smythe  Gardiner  (Xo.  1), 
by  Elizabeth,  his  first  wife;  the  birth  of  Robert  Whalley  (in  1790),  of  John  Master 
Whalley  (in  1793),  of  William  Whalley  (in  179(1),  and  of  Thomas  Whalley  (in  1797), 
the  only  sons  of  Sir  James  Whalley  Smythe  Gardiner  (No.  1),  by  Jane,  his  second 
wife;  and,  in  the  year  1792,  of  Elizabeth  .lane,  the  defendant,  his  eldest  daughter 
by  the  said  .lane,  his  second  wife,  who  was  married  to  and  is  now  the  widow  of  Samuel 
Jellicoe. 

9.  The  birth  of  James  St reyusliam  Whalley,  the  only  son  and  only  child  of  John 
Master  Whalley,  on  the  7th  of  December,  1840. 

10.  The  deaths  of  Robert  Whalley  in  1841,  John  Master  Whalley  on  the  29th  of 
October,  1861,  William  Whalley  on  the  10th  of  March,  1860,  and  Thomas  Whalley 
in  1800,  and  James  Streynsham  Whalley  on  the  11th  of  September,  1845,  respectively, 
without  leaving  issue. 

11.  The  marriage  of  Sir  James  Whalley  Smythe  Gardiner  (Xo.  2)  with  Frances 
Mosley  on  the  14th  of  August,  1807. 

12.  The  due  execution  by  Sir  James  Whalley  Smythe  Gardiner  (No.  2)  and  Robert 
Whalley  of  indentures  of  lease  and  release,  the  release  bearing  date  the  11th  of 
December,  1*11,  and  made  between  Sir  James  Whalley  Smythe  Gardiner  ( Xo.  2), 
eldest  son  and  heir  of  Sir  James  Whalley  Smythe  Gardiner,  Bart.  (No.  1),  deceased 
(formerly  James  Whalley,  Esq.),  of  the  first  part,  Robert  Whalley,  Esq.,  the  second 
son  of  the  said  Sir  James  Whalley  Smythe  Gardiner,  deceased,  of  the  second  part, 
the  Rev.  Streynsham  Master  and  Adam  Cottam  of  the  third  part,  and  Thomas 
William  Whalley,  Esq.,  the  said  Streynsham  Master,  and  John  Atherton,  Esq.,  of  the 
fourth  part. 

[602]  13.  A  decree  of  the  court-  of  Chancery  bearing  date  the  24th  of  May,  1813, 
and  made  in  a  suit  wherein  Robert  Whalley  was  plaintiff,  anil  Streynsham  Master, 
Adam  Cottam,  and  Sir  James  Whalley  Smythe  Gardiner,  Frances  Elizabeth  Whalley 
Gardiner,  Barbara  Whalley  Smythe  Gardiner,  Elizabeth  Jane  Whalley,  Barbara 
Smythe  Whalley,  John  Master  Whalley,  Grace  Whalley,  William  Whalley,  and 
Caroline  Whalley  Gardiner,  and  William  Assheton,  and  John  Atherton,  were  defen- 
dants ;  and  in  another  suit  wherein  Robert  Whalley  was  plaintiff,  and  James  Whalley 
Smythe  Gardiner,  an  infant,  by  his  next-  friend,  was  defendant. 

14.  The  due  execution  of  a  deed-poll  of  the  19th  of  July,  1*14.  under  the  hand 
and  seal  of  the  Key.  Streynsham  Master. 

15.  The  due  execution  by  all  parties  of  indentures  of  lease  and  release  and  settle- 
ment of  July  20th  and  21st,  1*14,  made  in  pursuance  of  the  said  decree  in  Chancery 
of  the  2  Ith  of  May,  1813,  between  Adam  Cottam  of  the  one  part,  and  William 
Assheton  and  Streynsham  Master  of  the  other  part. 

16.  The  births  of  James  Whalley  Smythe  Gardiner,  Esq.,  herein  after  referred  to 
as  (Xo.  3),  the  first  son  of  Sir  James  Whalley  Smythe  Gardiner  (Xo.  2),  on  the  5th 
of  September,  1*12,  and  of  Sir  John  Brocas  Whalley  Smythe  Gardiner  (the  plaintiff), 
the  second  son,  on  the  18th  of  March,  1*1  I. 

17.  The  death  of  Sir  James  Whalley  Smythe  (  (ardiner  ( Xo.  3)  on  the  llth  of 
( October,  1 837,  without  issue. 

I*.  The  death  of  Sir  James  Whalley  Smythe  Gardiner  (No,  2),  on  the  22nd  of 
October,  1851. 

19.    The  possession  by  John  Master  Whalley  al   the  date  of   his  death  as  tenant  for 

life  of  the  Clerk  Hill  estate, 

[603]   2D.   That,   al    the    time    of    making    his   will   and   al    his  death,   Sir  William 

Gardiner,  Bart.,  was  seised  in  fee-simple  in  possession  of  t  he  manor  of  (forth  Fareham, 
or  Roche  Court,  of  the  mansion  called  Roche  Court,  and  of  divers  freehold  messuages, 
lands,  and  hereditaments  in  the  several  parishes  of  Fareham  and  Wickham,  in  the 

county  of  Southampt containing  altogether   199  acres  or  thereabouts,  and  was  also 

sciscil  or  cut  it  le. I  for  a  customary  estate  in  fee-simple  according  to  the  custom  of  the 
manor  of  Fareham  of  or  to  divers  copyhold  lands  in  the  said  parish  of  Fareham,  con 
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taining  102  acres  or  thereabouts  (such  copyhold  lands  having  been  duly  surrendered 
by  him  to  the  use  of  his  will  on  the  16th  of  October,  1740),  and  which  manor, 
mansion-house,  and  freehold  and  copyhold  hereditaments  are  hereinafter  called  by  way 
of  distinction  "  The  Boche  Court  estate  ; "  and  was  also  seised  in  fee-simple  of  a  free- 
hold estate  situate  near  the  town  of  Basingstoke,  in  the  county  of  Southampton,  and 
consisting  of  the  manor  or  reputed  manor  of  Sherbourne  St.  John,  and  various  freehold 
messuages  and  lands  comprising  altogether  480  acres  or  hereabouts,  situate  in  the 
several  parishes  of  Sherborne  St.  John,  Bramley,  and  Bamber,  in  the  said  county  of 
Southampton,  and  which  said  last-mentioned  manor  and  hereditaments  are  hereinafter 
called,  by  way  of  distinction  "The  Basingstoke  estate,"  and  of  a  yearly  rent  or  rent- 
charge  of  '20s.  issuing  out  of  a  messuage  and  lands  in  the  parish  of  Tichfield,  in  the 
same  county. 

21.  That,  save  as  aforesaid,  the  said  Sir  William  Gardiner  was  not  seised,  either 
at  the  date  of  his  will  or  of  his  death,  of  any  real  estate. 

22.  The  due  execution  so  as  to  pass  freehold  estate  of  the  last  will  and  testament 
of  Sir  William  Gardiner,  bearing  date  the  20th  of  January,  1778,  and  stamped  copy 
under  the  seal  of  the  Probate  court. 

[604]  23.  The  death  of  the  said  Sir  William  Gardiner  in  1779,  without  leaving  issue. 

24.  Possession  by  Sir  John  Whalley  Smythe  Gardiner,  Bart.,  until  his  death,  of 
the  Roche  Court  and  Basingstoke  estates  devised  by  the  will  of  Sir  William  Gardiner. 

25.  That  the  said  Sir  John  Whalley  Smythe  Gardiner  was  before  and  at  the  date 
and  execution  of  the  indentures  next  hereinafter  mentioned  seised  in  possession,  partly 
as  tenant  in  tail  and  partly  as  tenant  in  fee-simple,  of  the  manor  of  Hill  Court,  of 
divers  messuages,  lands,  and  hereditaments  in  the  parish  of  Tackley,  in  the  county  of 
Oxford  (hereinafter  called  the  Tackley  Park  estate),  as  well  as  of  other  hereditaments 
in  the  said  county  sold  shortly  after  his  death,  as  hereinafter  admitted,  for  payment 
of  his  debts. 

26.  The  due  execution  by  all  the  parties  of  indentures  of  lease  and  release  of  the 
2nd  and  3rd  of  July,  17S7,  being  the  settlement  made  on  the  marriage  of  Sir  John 
Whalley  Smythe  Gardiner  with  Martha  Newcome,  spinster. 

27.  That,  subsequent  to  the  date  of  the  last  indentures,  and  previously  to  the  13th 
of  April,  1795,  the  said  Sir  John  Whalley  Smythe  Gardiner  purchased  for  the  sums 
of  16451.,  7001.,  and  6001.,  respectively,  two  farms  situate  in  the  parish  of  Tackley,  in 
the  county  of  Oxford,  one  of  such  farms  comprising  a  messuage,  garden,  and  appur- 
tenances, and  31a.  lr.  of  land,  or  thereabouts,  and  the  other  of  such  farms  comprising 
a  messuage,  cottage,  and  30  acres  of  land,  or  thereabouts,  and  a  third  farm  situate  in 
the  parish  of  Cuddesden,  comprising  42  acres  of  land,  or  thereabouts, — all  which 
farms  previous  to  the  date  aforesaid  were  conveyed  to  him,  his  heirs  and  assigns  for 
ever.  These  three  farms,  for  the  purposes  of  this  [605]  action,  are  hereinafter  called 
"Mills,"  "Castells,"  and  "  Jemmetts." 

28.  That  the  said  Sir  John  Whalley  Smythe  Gardiner,  at  the  time  of  making  his 
will,  and  at  his  death,  was  seised  in  fee-simple  in  possession  of  the  farms  called  Mills, 
Castells,  and  Jemmetts,  and  was  also  seised  of  the  reversion  in  fee-simple  expectant 
on  his  own  death  of  all  the  hereditaments  comprised  in  the  settlement  of  the  3rd  of 
July,  1787. 

29.  That,  save  as  aforesaid,  the  said  Sir  John  Whalley  Smythe  Gardiner  was  not 
at  the  date  of  his  death  seised  of  any  real  estate. 

30.  The  due  execution  so  as  to  pass  freehold  estate  of  the  last  will  and  testament 
of  Sir  John  Whalley  Smythe  Gardiner,  bearing  date  the  13th  of  April,  1795. 

31.  The  due  execution  by  all  parties  of  an  indenture  of  the  12th  of  May,  1796, 
between  Sir  John  Whalley  Smythe  Gardiner,  Bart.,  and  Dame  Martha  his  wife,  of  the 
one  part,  and  George  Gostling  and  Henry  Newcome,  Esq.,  of  the  other  part. 

32.  (E.  T.  56  G  3,  Oxfordshire.)  Indentures  of  fine  sur  conuzance  de  droit  come 
ceo,  &c,  with  proclamations,  between  George  Gostling  and  Henry  Newcome,  plaintiffs, 
and  Sir  John  Whalley  Smythe  Gardiner  and  Martha  his  wife,  deforciants,  of  sixteen 
messuages,  fourteen  cottages,  two  mills,  1300  acres  of  land,  400  acres  of  meadow, 
600  acres  of  pasture,  200  acres  of  wood,  100  acres  of  furze  and  heath,  and  common  of 
pasture  for  all  cattle,  with  the  appurtenances,  in  the  parishes  of  Tackley  and  Cuddesden, 
and  in  Denton ;  and  that  the  parts  of  the  hereditaments  comprised  therein  were 
subsequently'  mortgaged  by  the  said  Sir  John  Whalley  Snivthe  Gardiner,  for  securing 
sums  of  12001.  and  6001. 
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33.  (Nov.  18,  1797.)  The  death  of  Sir  John  Whalley  Smythe  Gardiner,  without 
issue,  leaving  the  said  James  Whalley,  after-[606]  waids  Sir  James  Whalley  Smythe 
Gardiner  (No.  1),  his  brother  and  heir-at-law. 

34.  That  thereupon  Dame  Martha  WhaUey  Smythe  Gardiner,  widow  of  Sir  John 
Whalley  Smythe  Gardiner,  entered  into  possession  of  the  lands  expressed  to  be  devised 
to  her  for  her  life  by  his  will,  situate  in  the  parish  of  Tackley,  lmt  not  including  any 
portion  of  the  farms  called  "Mills,"  "  Castells,"  and  "Jemmetts." 

35.  That  all  the  hereditaments  of  which  the  said  Sir  John  Whalley  Smvthe 
Gardiner  died  seised  (except  the  said  hereditaments  in  the  parishes  of  Tackley" and 
Cuddesden  and  Milton,  and  in  Wheatley,  Denton,  and  Xcthercott),  were  sold  shortly 
after  his  death  by  William  Henry  Ashhurst,  the  executor  and  trustee  named  in  Ins 
will,  for  payment  of  his  debts,  including  the  said  mortgage  debts  of  12001.  and  (iOOL, 
and  which  were  duly  discharged. 

36.  That  the  said  Sir  James  Whalley  Smythe  Gardiner  (No.  1),  on  the  death  of 
the  said  Sir  John  Whalley  Smythe  Gardiner,  entered  into  possession  of  the  Roche 
Court  and  Basingstoke  estates  and  the  Tackley  Park  estate  (except  the  part  in  the 
possession  of  Dame  Martha  Whalley  Smythe  Gardiner),  and  also  entered  into  posses- 
sion of  the  farms  called  Mills,  Castells,  and  Jemmetts,  and  continued  in  possession 
thereof  until  his  death. 

37.  (Aug.  21,  1805.)  That,  on  the  death  of  the  said  Sir  James  Whalley  Smythe 
Gardiner  (No.  1),  Sir  James  Whalley  Smythe  Gardiner,  Bart.  (No.  2),  his  eldest  son 
and  heir-at-law,  entered  into  possession  of  the  Roche  Court  and  Basingstoke  estates, 
and  the  Tackley  Park  estate  (except  the  part  thereof  in  the  possession  of  Dame  Martha 
Whalley  Smythe  Gardiner),  and  also  entered  into  possession  of  the  farms  called  Mills, 
Castells,  and  Jemmetts. 

38.  The  admission  of  Sir  James  Whalley  Smythe  [607]  Gardiner  (No.  2),  at  a 
court  duly  held  for  the  manor  of  Fareham  on  the  3rd  of  December,  1803,  on  surrender 
of  Stephen  Barney,  Esq.,  heir  of  the  surviving  devisee  in  trust  under  the  will  of  Sir 
William  Gardiner,  to  the  copyhold  portions  of  the  Roche  Court  estate. 

39.  At  the  same  court,  a  recovery  duly  had  and  suffered,  and  the  re-admission  of 
Sir  James  Whalley  Smythe  Gardiner  (No.  2),  to  hold  to  him  and  his  heirs  according 
to  the  custom  of  the  manor. 

40.  The  duo  execution  by  all  parties  of  an  indenture  of  bargain  and  sale  bearing 
date  the  20th  of  January,  1807,  and  made  between  the  said  Sir  James  Whalley  Smythe 
Gardiner  (No.  2),  therein  described  as  tenant  in  tail  in  possession  under  and  by  virtue 
of  the  last  will  and  testament  of  Sir  William  Gardiner,  late  of  Roche  Court  aforesaid, 
Bart.,  deceased,  of  the  first  part,  John  Lee,  gentleman,  of  the  second  part,  and  Pierce 
Walsh,  gentleman,  of  the  third  part. 

41.  That  the  Basingstoke  estate  and  the  freehold  portions  of  the  Roche  Court 
estate  were  comprised  in  the  description  of  the  hereditaments  bargained  and  sold  by 
the  last-mentioned  deed. 

42.  (H.  T.  47  G.  3.  County  of  Southampton.)  Exemplification  of  recovery 
wherein  Pierce  Walsh  was  demandant,  John  Lee,  tenant,  and  Sir  James  Whalley 
Smythe  Gardiner  (No.  2)  was  vouchee,  of  the  manor  of  North  Fareham,  otherwise 
Roche  Court,  with  the  appurtenances,  and  16  messuages,  L6  gardens,  1000  acres  of 
land,  170  acres  of  meadow,  170  acres  of  pasture,  and  160  acres  of  wood,  and  the  rents 
of  20s.,  20s.,  41.,  II.,  and  11.,  with  common  of  pasture,  &C,  with  the  appurtenances,  in 
North  Fareham,  South  Fareham,  Wickham,  Tichfield,  Sherbourne  St.  John,  otherwise 
East  Sherbourne,  Bramley,  and  liamber. 

43.  (Jan.  20,  1807.)  The  due  execution  by  all  parties  of  an  indenture  [608]  of 
bargain  and  sale  made  between  Sir  .lames  Whalley  Smythe  Gardiner  (No.  2),  of  the 
first  put,  John  Lee  of  the  second  part,  and  Pierce  Walsh  of  the  third  part. 

44  (H.  T.  47  G.  3.  Oxfordshire.)  Exemplification  of  recovery  wherein  Pierce 
Walsh  was  demandant,  John  Lee  tenant,  and  Sir  .lames  Whalley  Smythe  Gardiner 
(No.  2)  was  vouchee,  of  the  manor  of  Hill  Court,  with  the  appurtenances,  and  45 
messuages,  one  mill,  forty  gardens,  1600  acres  of  land,  400aorea  of  meadow,  600  acres 
of  pasture,  100  acres  of  wood,  180  acres  of  furze  and  heath,  common  of  pasture  for  all 
manner  of  cattle,  free  fishing,  and  tVee  warren,  with  the  appurtenances,  in  the  parishes 
of  Cuddesden,  Tackley,  and  Milton,  and  ill  Wheatley,  Dcnlou,  and  Nelhereiitt. 

45.  The  due  execution  of  indentures  of  lease  and  reloa  e  nf  the  3(>th  and. 'list  of 
July,  1807,  the  release  made  between  the  said  Sir  .lames  Whalley  Smythe  Gardiner 
C.  P.  xx.— 41 
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(No.  2),  the  eldest  son  and  heir-.aklaw  of  the  testator  Sir  James  Whalley  Smythe 
Gardiner  (No.  1),  of  the  first  part,  Frances  Mosley,  spinster,  of  the  second  part,  George 
.Smith,  Esq.,  and  Frances  Maria  his  wife  of  the  third  part,  Thomas  Lister  Parker  and 
the  Rev.  Streynsham  Master,  clerk,  of  the  fourth  part,  Sir  Oswald  Mosley,  Bart.,  and 
the  Rev.  John  Peploe  Mosley,  clerk,  of  the  fifth  part,  and  William  Assheton,  Esq.,  and 
the  said  George  Smith,  of  the  sixth  part,  being  a  settlement  made  on  the  marriage  of 
the  said  Sir  James  Whalley  Smythe  Gardiner  (No.  2)  and  Frances  Mosley. 

46.  That  the  Tackley  Park  estate  and  the  farms  called  Mills,  Castells,  and 
Jemmetts,  the  Basingstoke  estate,  and  the  freehold  and  copyhold  portions  of  the 
Roche  Court  estate,  were  comprised  in  the  description  of  the  hereditaments  respectively 
granted  and  released  and  covenanted  to  be  surrendered  in  and  by  the  last-mentioned 
indenture  of  settlement. 

[609]  47.  1  hat,  by  the  award  made  in  pursuance  of  an  act  passed  in  the  45  G.  3 
(c.  28),  for  inclosing  land  in  the  parish  of  Fareham,  in  the  county  of  Southampton,  a 
piece  of  land  containing  22a.  Or.  15p.  was  set  out,  allotted,  and  awarded  to  the  said 
Sir  James  Whalley  Smythe  Gardiner  (No.  2),  in  respect  of  the  said  Roche  Court  estate. 

48.  The  sale  by  Sir  James  Whalley  Smythe  Gardiner  (No.  2)  and  the  trustees  of 
his  marriage-settlement  shortly  after  the  date  of  that  settlement,  and  under  the  powers 
therein  contained,  of  the  whole  of  the  Basingstoke  estate  to  various  persons  for  sums 
amounting  in  the  whole  to  13,1851.,  and  the  conveyance  in  fee-simple  in  or  prior  to 
the  year  1809  to  the  respective  purchasers  of  the  several  portions  of  the  said  estate 
so  sold. 

49.  The  investment  h\r  the  trustees  of  the  said  settlement  of  the  clear  proceeds  of 
such  sale  in  the  purchase  of  divers  freehold  and  copyhold  hereditaments  in  the  parish 
of  Fareham,  comprising  altogether  about  50  acres  of  freehold  land  and  150  acres  of 
copyhold  land,  and  the  conveyance  of  the  freehold  portions  thereof  in  the  year  1810 
to  the  uses  of  the  said  settlement  of  the  31st  day  of  July,  1807,  and  the  surrender  to 
and  admission  of  the  said  trustees  to  the  copyhold  portions  of  the  said  hereditaments 
so  purchased  by  them,  upon  trusts  corresponding  with  the  uses  of  the  said  settlement. 

50.  The  sale  by  Sir  James  Whalley  Smythe  Gardiner  (No.  2)  and  the  trustees  of 
the  said  settlement,  and  under  the  powers  therein  contained,  in  the  year  1811,  for  the 
sum  of  32,8281.,  of  part  of  the  hereditaments  in  the  parish  of  Tackley  aforesaid  to 
John  Stratton,  Esq.,  and  the  conveyance  in  that  year  to  him  and  his  heirs  in  fee-simple 
of  the  said  hereditaments  so  sold,  of  which  sum  15001.  was  laid  out  in  the  tins  [610] 
tees'  names  in  the  purchase  of  25001.  Consolidated  3  per  Centum  Annuities,  and 
30,0721.,  the  clear  surplus  after  payment  of  costs,  was  paid  over  to  Sir  James  Whalley 
Smythe  Gardiner  (No.  2)  by  the  trustees,  or  was  with  their  privity  received  by  the 
said  Sir  James  Whalley  Smythe  Gardiner  (No.  2)  instead  of  being  invested  according 
to  the  trusts  of  t^e  said  settlement. 

51.  The  sales  in  the  year  1813  by  Sir  James  Whalley  Smythe  Gardiner  (No.  2) 
and  the  trustees  of  the  said  settlement,  and  under  the  powers  therein  contained,  of 
divers  portions  of  the  said  hereditaments  at  Wheatley,  within  the  parish  of  Cuddesden, 
and  completion  in  the  year  1821  of  several  of  such  sales  for  sums  amounting  altogether 
to  18001.,  which  sums  were  not  re-invested  by  the  said  trustees  according  to  the  trusts 
of  the  said  settlement. 

52.  (June  26,  1834.)  The  due  execution  by  Sir  James  Whalley  Smythe  Gardiner 
(No.  2)  and  his  eldest  son,  James  Whalley  Smythe  Gardiner  (No.  3),  of  an  indenture 
bearing  date  the  26th  of  June,  1834,  and  made  between  James  Whalley  Smythe 
Gardiner  (No.  3)  of  the  first  part,  the  said  Sir  James  Whalley  Smythe  Gardiner  (No.  2) 
of  the  second  part,  Dame  Martha  Gardiner  of  the  third  part,  and  Henry  Denton  of 
the  fourth  part. 

53.  (Aug.  28,  1834.)  The  due  inrolment  thereof  in  the  court  of  Chancery  on  the 
28th  of  August,  1834,  pursuant  to  the  Fines  and  Recoveries  Abolition  Act,  3  &  4  W.  4, 
c.  74. 

54.  (Sept.  25,  1834.)  The  admission,  at  a  court  duly  held  for  the  manor  of 
Fareham,  of  the  said  Thomas  Lister  Parker  and  Streynsham  Master,  on  the  surrender 
of  the  said  Sir  James  Whalley  Smythe  Gardiner  (No.  2),  to  the  copyhold  premises  to 
which  he  was  admitted  on  the  3rd  of  December,  1806. 

55.  (June  26,  1834.)  The  due  execution  by  Sir  James  Whalley  [611]  Smythe 
Gardiner  (No.  2)  and  James  Whalley  Smythe  Gardiner  (No.  3)  of  an  indenture  bearing 
date  the  26th  of  June,  1834,  and  made  between  the  said  Sir  James  Whalley  Smythe 
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Gardiner  (Xo.  2)  of  the  first  part*  James  Whalley  Smythe  Gardiner  (Xo.  3)  of  the 
second  part,  and  Henry  Denton  of  the  third  part. 

56.  The  due  inrolment  of  t he  last-mentioned  indenture  on  the  7th  of  August, 
1 834,  on  the  court-rolls  of  the  manor  of  Fareham,  pursuant  to  the  Fines  and  Recoveries 
Abolition  Act. 

57.  The  due  execution  by  Sir  .lames  Whalley  Smythe  Gardiner  (Xo.  2)  of 
indentures  of  lease  and  release  bearing  date  respectively  the  25th  and  26th  of  June, 
L83  I,  and  made  between  Sir  James  Whalley  Smythe  Gardiner  (Ni>.  2)  of  the  one  part, 
and  .lames  Whalley  Smvthe  Gardiner  (Xo.  3)  of  the  other  part,  being  a  mortgage  for 
20,0001. 

58.  The  due  execution  by  the  said  James  Whalley  Smythe  Gardiner  (Xo.  3)  of 
indentures  of  lease  and  release  bearing  date  respectively  the  13th  and  14th  of  July, 
1834, — the  release  being  indorsed  upon  the  last-mentioned  indenture  of  the  26th  of 
June,  1834,  and  being  made  between  the  said  James  Whalley  Smythe  Gardiner(No.  3) 
of  the  first  part,  Henry  Eyres  Landor  and  ( leorge  Kinderley  of  the  second  part,  and 
Henry  Denton  of  the  third  part ;  being  an  assignment  of  the  last-mentioned  mortgage 
to  the  said  Henry  Denton,  in  trust. 

59.  (Aug.  15,  1834.)  The  due  execution  by  the  said  James  Whalley  Smythe 
Gardiner  (No.  3)  of  an  indenture,  also  indorsed  upon  the  said  last-mentioned  indenture 
of  the  26th  of  June,  1834,  and  made  between  the  said  James  Whalley  Smythe 
Gardiner  of  the  first  part,  the  said  Henry  Denton  of  the  second  part,  and  Henry 
Eyres  Landor  and  George  Kinderley  of  the  third  part,  and  Sir  James  Whalley  Smythe 
Gardiner  of  the  fourth  part,  whereby  [612]  the  said  mortgage  of  20,0001.  was  reduced 
to  the  principal  sum  of  14,0001. 

60.  (July  23,  24,  1834.)  The  due  execution  by  Sir  James  Whalley  Smythe 
Gardiner  (No.  2)  of  indentures  of  lease  and  release  respectively  made  between  the 
said  Sir  James  Whalley  Smythe  (birdiner  (No.  2)  of  the  one  part,  and  the  said  Thomas 
Lister  Parker  and  Streynsham  Master  of  the  other  part, — being  a  mortgage  for  the 
sum  of  30,0721.  due  to  the  said  Thomas  Lister  Parker  and  Streynsham  Master,  as 
before  stated. 

61.  (July  14,  1834.)  The  due  execution  by  the  said  James  Whalley  Smythe 
Gardiner  (No.  3)  of  an  indenture  bearing  date  the  14th  of  July,  1834,  and  made 
between  the  said  James  Whalley  Smythe  Gardiner  (No.  3)  of  the  first  part,  Frances 
Elizabeth  Whalley  Smythe  Gardiner,  Barbara  Whalley  Smvthe  <  birdincr,  and  the 
plaintiff,  of  the  second  part,  and  Henry  Eyres  Landor  and  George  Kinderley  of  the 
third  part,  being  a  mortgage  by  James  Whalley  Smythe  Gardiner  (No.  3)  of  his 
reversion  in  fee  for  40,0001. 

62.  (Jan.  14,  1835.)  The  due  execution  by  the  said  James  Whalley  Smythe 
Gardiner  (No.  3)  of  an  indenture  bearing  date  the  14th  of  January,  1835,  and  made 
between  the  same  parties  as  the  last-mentioned  indenture;  being  a  further  charge 
of  20001. 

63.  That,  by  two  several  indentures  bearing  date  respectively  the  25th  of  March, 
ls">5,  and  the  1st  of  February,  1837,  and  respectively  made  between  the  said 
James  Whalley  Smythe  Gardiner  (No.  3)  of  the  first  part,  the  said  Sir  James 
Whalley  Smythe  Gardiner  (No.  2)  of  the  second  part,  the  said  Dame  Martha 
Gardiner  of  the  third  part,  William  Henry  Ashhurst  and  George  Kinderley  of 
the     fourth     part,     Barnard     Hale    of    the    fifth    part,     Henry    Denton     of    the     sixth 

part,  Henry  Eyres  Landor  and  George  Kinderley  of  the  seventh  part,  George 
llerlieit  Kinderley  of  the  [613]  eighth  part,  and  George  Edward  Cottrell  of  the 
ninth  part, — the  latter  of  such  deeds  being  duly  inrolled  on  the  20th  of  Eel  unary, 
1837,  in  pursuance  of  the  3  &  I  W,  4,  c.  74, — the  estate  in  tail-male  in  reversion  of 
which  the  said  James  Whalley  Smythe  Gardiner  (No,  3)  was  seised  or  entitled  to, 
such  of  the  said  hereditaments  at  Tackley  as  were  in  the  possession  <>i  Dane'  Martha 
( birdincr  as  hereinbefore  admitted,  and  all  limit  at  ions  over,  were  haired  and  deal  royed, 
and  the  same  hereditaments  were,  subject  to  the  life-estates  of  the  said  Dame  Martha 
Gardiner  and  ot  Sir  James  Whalley  Smythe  Gardiner  (No.  2),  conveyed  and  limited 

to  the  U  6  of  the  said  James  Whalley  Smythe  Gardiner  (No.  3)  and  his  heirs,  in 
fee-simple. 

64.  The  due  execution  by  the  said  James  Whalley  Smythe  Gardiner  (No,  3)  ofan 
indenture  bearing  date  the  31st  of  July,  1835,  and  made  between  the  said  James 
Whalley  Smythe  Gardiner  (No.  3)  of  the  one  part,  and  William  Henry  Ashhurst  and 
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George  Kinderley  of  the  other  part ;  being  a  mortgage  of  the  said  reversion  for 
68671.  18s.  7d.  and  interest. 

65.  The  due  execution  by  the  said  James  Whalley  Smythe  Gardiner  (Xo.  3)  of 
an  indenture  bearing  date  the  :27th  of  December,  1836,  and  made  between  the  said 
James  Whalley  Smythe  Gardiner  (Xo.  3)  of  the  one  part,  and  Sir  William  Domville, 
Bart.,  of  the  other  part,  being  a  mortgage  by  the  said  James  Whalley  Smythe  Gardiner 
(Xo.  3)  of  his  said  reversion  for  the  sum  of  15001.  and  interest;  and  that,  out  of 
the  several  sums  amounting  to  50,3671.  18s.  7d.  raised  by  mortgage  as  aforesaid, 
19,1511.  7s.  7d.  or  thereabouts  was  applied  in  taking  up  charges  and  incumbrances 
created  by  Sir  James  Whalley  Smythe  Gardiner  (Xo.  2)  on  the  tithes  and  on  the 
70  acres  of  freehold  and  235  acres  of  copyhold  land  mentioned  in  admission  Xo.  66  ; 
and  that  such  charges  and  incumbrances  [614]  were  transferred  to  trustees  for  the 
benefit  of  James  Whalley  Smythe  Gardiner  (Xo.  3). 

66.  That,  shortly  after  the  date  of  the  said  indentures  of  mortgage  of  the  25th 
and  26th  of  June,  1834,  the  said  James  Whalley  Smythe  Gardiner  (Xo.  3)  entered 
into  possession  as  mortgagee  for  the  life  of  his  father  the  said  Sir  James  Whalley 
Smythe  Gardiner  (Xo.  2)  of  all  the  hereditaments  then  unsold  of  which  the  said 
Sir  James  Whalley  Smythe  Gardiner  (Xo.  2)  was  then  tenant  for  life  under  the 
limitations  contained  in  the  settlement  of  the  31st  of  July,  1807,  as  also  of  Mills, 
Castells,  and  Jemmetts,  and  also  entered  into  possession  as  mortgagee  of  certain  free- 
hold tithes  held  for  three  lives,  and  of  certain  other  lands  and  hereditaments  in  the 
parish  of  Fareham,  comprising  about  70  acres  of  freehold  and  235  acres  of  copyhold 
land  of  which  the  said  Sir  James  Whalley  Smythe  Gardiner  (Xo.  2)  was  owner  in 
fee-simple,  and  which  tithes  and  lands  were  purchased  by  him  in  or  previously  to  the 
year  1811,  as  to  the  tithes,  for  87401.,  and,  as  to  the  lands,  for  sums  amounting  in  the 
aggregate  to  15,4601.  or  thereabouts,  and  were  comprised  in  the  said  last-mentioned 
indentures  of  mortgage,  and  continued  in  such  possession  as  mortgagee  until  his 
death. 

67.  That,  at  the  time  of  making  his  will,  and  at  his  death,  the  said  James  Whalley 
Smythe  Gardiner  (Xo.  3)  was  seised  or  entitled  to  the  reversion  expectant  on  the 
death  of  his  father  Sir  James  Whallev  Smythe  Gardiner  (Xo.  2),  and  subject  to  then 
existing  mortgages  for  the  sums  of"  40,0001.,  20001.,  68671.  18s.  7d.,  and  15001. 
(making  together  the  total  principal  sum  of  50,3671.  18s.  7d.)  of  and  in  the  Roche 
Court  estate,  and  also  of  and  in  so  much  of  the  Tackley  Park  estate  as  had  not  been 
sold  as  hereinbefore  admitted,  and  of  and  in  the  farms  called  Mills,  Castells,  and 
Jemmetts,  and  also  of  and  in  the  freehold  and  copyhold  heredita-[615]-ments  in  the 
parish  of  Fareham  so  purchased  and  settled  in  the  year  1810  as  hereinbefore  admitted  ; 
and  was  also  absolutely  entitled  in  reversion  to  the  said  sums  of  30,0721.  sterling,  and 
32001.  Consols,  and  18001.  sterling,  and  would  have  been  entitled  in  reversion  as  afore- 
said to  any  hereditaments  which  ought  to  have  been  purchased  therewith,  according 
to  the  trusts  of  the  said  settlement  of  the  31st  of  July,  1807. 

68.  The  due  execution  so  as  to  pass  freehold  estate  of  the  last  will  and  testament 
of  the  said  James  Whallev  Smythe  Gardiner  (Xo.  3),  bearing  date  the  1st  of  February 
1837. 

69.  The  due  execution  so  as  to  pass  freehold  estate  of  a  codicil  to  the  will  of 
the  said  James  Whallev  Smythe  Gardiner  (Xo.  3),  bearing  date  the  10th  of  February, 
1837. 

70.  The  death  of  Dame  Martha  Gardiner  on  the  19th  of  July,  1840. 

71.  (Aug.  6,  1861.)  The  letters  of  administration  with  the  said  will  and  codicil 
of  the  said  James  Whalley  Smythe  Gardiner  (Xo.  3),  granted  by  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  to  the  plaintiff  Sir  John  Brocas  Whalley 
Smythe  Gardiner. 

72.  The  sale  in  the  year  1842  by  the  trustees  of  the  said  settlement  of  the  31st 
of  July,  1807,  of  the  said  25001.  Consols,  and  payment  of  the  proceeds  of  such  sale 
to  the  administrator  of  the  said  James  Whalley  Smythe  Gardiner  (Xo.  3). 

73.  The  sale  by  the  trustees  of  the  will  of  the  said  James  Whalley  Smythe 
Gardiner  (Xo.  3),  in  the  year  1846,  of  the  farms  called  Mills  and  Castells,  as  well  as 
the  remaining  portion  of  so  much  of  the  Tackley  Park  estate  as  was  situate  in  the 
parish  of  Tackley,  to  William  Evetts,  Esq.,  and  the  conveyance  in  that  year  to  him 
and  his  heirs  in  fee-simple  of  the  hereditaments  so  sold  to  him. 

[616]  74.  The  sale  by  the  trustees  of  the  will  of  the  said  James  Whalley  Smythe 
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Gardiner  |  No.  3),  in  or  previously  to  the  year  1852,  to  various  persons,  of  the  remaining 
unsold  portions  of  the  [ackley  Park  estate  (including  a  piece  of  land  containing  four 
acres  or  thereabouts,  being  all  the  land  situate  in  the  parish  of  Milton  of  which  Sir 
John  Whalley  Smytlie  Gardiner  died  seised),  and  of  the  farm  called  deuinictts,  and 
the  conveyance,  in  or  previously  to  the  year  1852,  to  the  respective  purchasers,  in  fee- 
simple,  of  the  several  portions  of  the  said  hereditaments  so  sold. 

75.  The  sales  by  the  trustees  of  the  will  of  the  said  .lames  Whalley  Smythe 
Gardiner  (No.  ■">)  of  portions  of  the  Roche  Court  estate,  in  the  parish  of  Fareham, that 
is  iu  say,  in  or  previously  to  the  year  1844  of  LOa.  2r.  !)p.,  or  thereabouts  to  the  South 
Western  Railway  Company,  and  in  the  year  1846  of  la.  3r.  25p  to  William  Thresher, 
Esq.,  for  sums  amounting  together  to  8471.  or  thereabouts,  and  the  conveyance,  in  or 
previously  to  the  year  1N46,  in  fee-simple,  to  the  respective  purchasers  of  the  several 
portions  of  the  said  hereditaments  so  sold. 

7(1.  Oct.  22,  1851.— That,  on  the  death  of  the  said  Sir  .lames  Whalley  Smythe 
Gardiner  (No.  2)  on  the  22nd  of  October,  1851,  the  plaintiff,  Sir  John  Brocas  Whalley 
Smythe  Gardiner  became  seised  or  entitled,  under  the  will  of  James  Whalley  Smythe 
Gardiner  (No.  ■">),  as  tenant  for  his  life  I  hut  subject  to  the  term  of  1000  years  thereby 
limited  to  trustees,  and  to  the  trusts  thereof),  of  or  to  such  portion  of  the  heredita- 
ments devised  by  the  .said  will  as  then  remained  unsold. 

7  7.  That  the  administrator  with  the  will  annexed  of  the  said  James  Whalley 
Smythe  Gardiner  (No.  3)  has  from  time  to  time  got  in  some  part  of  his  personal  estate 
(not  including  any  part  of  the  said  sums  of  30,0721.  and  18001.)  ;  and  that  he  and  the 
trustees  of  [617]  the  said  will  thereout  and  out  of  the  proceeds  of  the  aforesaid  sales 
so  effected  by  the  said  trustees,  have  paid  the  testator's  funeral  and  testamentary 
expenses  and  such  of  his  debts  as  have  come  to  their  knowledge,  including  the  said 
mortgage-debts  of  40,0001.,  20001.,  68671.  18s.  7d.,  and  15001  ;  and  that  the  said 
trustees  have,  previously  to  the  year  1851,  invested  3  4431.  sterling,  further  part  of  the 
moneys  coming  to  their  hands  by  virtue  of  such  sales,  in  the  purchase  of  freehold  and 
copyhold  lands  and  hereditaments  in  the  parish  of  Fareham  aforesaid,  and  have  caused 
the  freehold  portions  thereof  to  be  settled  to  the  uses  by  the  will  of  the  said  James 
Whalley  Smythe  Gardiner  (No.  3)  declared  of  the  freehold  estates  thereby  devised, 
and  now  hold  the  copyhold  portions  thereof  upon  trusts  corresponding  with  such  uses; 
and  that  the  said  trustees  have  from  time  to  time  effected  renewals  of  a  lease  of  tithe 
rent-charges  at  Fareham  held  for  lives,  of  which  the  said  James  Whalley  Smythe 
Gardiner  (No.  ;>)  died  possessed  or  entitled,  as  mortgagee  or  otherwise,  and  have  laid 
out  in  such  renewals  the  total  sum  of  11621.  ;  and  the  said  trustees  have  also  invested 
the  surplus  proceeds  of  such  sales  in  a  sum  of  25371.  Consolidated  Bank  Annuities. 

7s.  The  sale  by  the  trustees  of  the  will  of  the  said  James  Whalley  Smythe  Gardiner 
(No.  3)  of  the  before  mentioned  allotment  iu  Fareham  parish,  containing  22a.  Or.  I5p., 
to  William  Cawte,  the  receipt  of  the  purchase  money  on  or  before  the  4th  of  October, 
1861,  the  due  execution  of  the  deed  of  conveyance  to  the  said  William  Cawte  and  his 
hens  by  the  said  plaintiff,  Sir  John  Brocas  Whalley  Smythe  Gardiner,  and  by  William 
Henry  Domville,  Esq.,  one  of  the  trustees,  on  the  15th  of  October,  1861,  and  the 
execution  by  Captain  Donald  M'Leod  .Mackenzie,  the  other  trustee,  before  the  month 
of  February,  1862. 

[618]  7li.  A  contract  bearing  date  the  9th  of  July,  L 861,  signed  by  the  plaintiff, 
Sir  John  Brocas  Whalley  Smythe;  Gardiner,  on  behalf  of  himself  and  the  trustees  of 
the  will  <j|  the  said  James  Whalley  Smythe  Gardiner  (No.  :i),  for  the  sale  to  William 
Houghton  of  22a.  lr.  lOp.  of  land  (being  the  whole  of  the  hereditaments  situate  in  the 
parish  of  Wiekham  which  were  comprised  in  the  said  settlement  of  the  31sl  oi  July, 
1807). 

80.  Thai  the  purchase  moneys  for  the  hereditaments  SO  sold  to  the  said  William 
Cawte  and  William  Houghton  have  been  received  by  the  trustees  of  the  will  of  James 
Whalley  Smythe  Gardiner  (No.  3),  and  have  been  invested  bj   the  said  trustees, 

pursuant  to  the   trusts  of  the  said  will,  in  the   purchase  of  other  hereditaments  in  the 
parish  oi  Fareham. 

81,  'I  hat  the  plaintiff,  Sir  John  Brocas  Whalley  Smythe  Gardiner,  as  tenant  for 
life  under  the  said  will  of  the  said  James  Whalley  Smythe  Gardiner  (No.  .",)  (subject 
as  aforesaid),  was  pnn  iously  to  and  at  the  date  of  the  death  oi  the  said  John  Mastei 

Whalley  on    the    27th    of   October,    1861,  iu    pOSSeS8io '    in    receipt  of    the    rents  and 

profits  oi  bo  much  of  the  freehold  and  copyhold  hereditaments  devised  by  the  will  oi 
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the  said  James  Whalley  Smythe  Gardiner  (No.  3),  situate  in  the  parishes  of  Fareham 
and  Wickham,  in  the  county  of  Southampton,  as  had  not  then  been  sold  and  conveyed 
away  as  above  stated,  and  is  still  in  possession  of  all  the  same  hereditaments  except 
those  sold  as  above  stated  to  William  Cawte,  and  those  agreed  to  be  sold,  and  which 
have  since  been  conveyed  to  or  by  the  direction  of  the  said  William  Houghton  ;  and 
is  also  in  possession  of  divers  pieces  or  parcels  of  land  in  the  parish  of  Fareham  which 
have  been  purchased  as  above  stated  with  moneys  held  by  the  trustees  of  the  will  of 
the  said  James  Whalley  [619]  Smythe  Gardiner  (No.  3\  upon  trust  to  be  laid  out 
in  the  purchase  of  real  estate,  and  which  purchased  lands  have  been  conveyed  to  the 
uses  declared  by  his  will  of  the  hereditaments  of  which  the  said  James  Whalley 
Smythe  Gardiner  (No.  3)  died  seised  ;  and  that  the  said  hereditaments  of  which  the 
said  Sir  John  Brocas  Whalley  Smythe  Gardiner  is  possessed  under  the  said  will  of  the 
said  James  Whalley  Smythe  Gardiner  (No.  3)  were  on  the  said  27th  of  October,  1*561, 
and  now  are,  freed  and  discharged  from  all  charges  and  incumbrances  (by  reason  of 
the  trustees  of  the  said  will  having  selected  for  sale  the  estates  in  the  county  of 
Oxford  for  the  purpose  of  discharging  all  such  charges  and  incumbrances,  as  before 
admitted),  save  and  except  three  annuities  of  501.  each  now  payable  respectively  to 
Barbara  Whalley  Smythe  Brown,  widow  (formerly  Barbara  Whalley  Smythe  Gardiner), 
Grace  Emily  Whalley  Smythe  Gardiner,  and  Mary  Anna  Whalley  Smythe,  the  wife 
of  Montagu  Burrows,  Esq.  (formerly  Mary  Anna  Whalley  Smythe  Gardiner),  for  their 
respective  lives,  under  the  said  will  of  the  said  James  Whalley  Smythe  Gardiner 
(No  3),  and  severally  secured  to  the  said  annuitants  under  the  term  of  on-:  thousand 
years  limited  by  the  said  will ;  and  that  the  several  other  annuitants  named  in  the  said 
will  and  codicil  thereto  died  previously  to  the  said  27th  of  October,  1861. 

82.  That,  save  as  aforesaid,  the  plaintiff,  Sir  John  Brocas  Whalley  Smythe  Gardiner, 
is  not  now  in  possession  or  entitled  to  the  rents  and  profits  of  any  of  the  hereditaments 
comprised  in  the  said  settlement  of  the  31st  of  July,  1807. 

83.  That  the  plaintiff',  Sir  John  Brocas  Whalley  Smythe  Gardiner  is,  under  the 
said  will  of  the  said  James  Whalley  Smythe  Gardiner  (No.  3)  now  in  possession  of 
the  freehold  and  copyhold  lands  and  the  [620]  tithes  and  hereditaments  in  the 
parish  of  Fareham,  comprised  in  the  mortgage  of  the  25th  and  26th  of  June,  1834, 
from  Sir  James  Whalley  Smythe  Gardiner  (No.  2)  to  James  Whalley  Smythe 
( iardiner  (No.  3). 

A  verdict  was  taken  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  if,  upon  the  evidence  and  admissions  and  the  docu- 
ments put  in,  the  court  should  be  of  opinion  that  he  was  entitled  to  succeed. 

Mellish,  Q.  G,  in  Easter  Term  last,  accordingly  obtained  a  rule  on  the  part  of  the 
plaintiff,  calling  upon  the  defendant  to  shew  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiff,  pursuant  to  the  leave  reserved,  on  the  ground  that,  in  the  events 
which  had  happened,  the  plaintiff,  under  the  will  and  codicil  of  Sir  James  Whalley 
Smythe  Gardiner,  and  the  deed  of  the  21st  of  July  1814,  was  entitled  to  the  estates 
in  question. 

Sir  Hugh  Cairns,  0-  C-i  Manisty,  Q.  C,  and  Udall,  shewed  cause.  They  cited 
D(h  d.  II' main  v.  Heneage,  1  T.  R.  13,  Stanley  v.  Stanley,  16  Yes.  491,  Lambarde  v. 
Peach,  4  Drewry,  553,  Tv/rton  v.  Lambarde,  1  De  Gex,  F.  &  J.  4'J5,  Carr  v.  The  Earl  of 
Ei  i  oil,  6  East,  58,  and  Jarman  on  Wills,  3rd  edit.  253. 

Sir  Koundell  Palmer,  S.  G.,  Mellish,  Q.  C,  and  Quain,  were  heard  in  support  of 
the  rule.  They  referred  to  The  Bridgewater  cast  (Egerton  v.  The  Earl  of  Brownlow), 
4  House  of  Lords  Cases,  1,  208,  Clavermg  v.  Ellison,  3  Drewry,  451,  470,  The  Earl  if 
Scarborough  v.  Doi  J.  r<avile,  3  Ad.  &  E.  897,  965,  6  N.  &  M.  884,  Lambarde  v.  Peach, 
4  Drewry,  553,  Mortice  v.  Langluim,  8  M.  A  W.  194,  Thar/thill  v.  Hall,  8  Bligh,  N.  S. 
[621]  88,  Fazakerly  v.  Ford,  4  Simons,  390,  Tai/lor  v.  The  Earl  if  Harcuwd,  3  Hare, 
372,  Tayleur  v.  Dickenson,  1  Kuss.  521,  Smith  v.  Osborne,  6  House  of  Lords  Cases,  375, 
and  Feame's  Contingent  Remainders,  617. 

Cur.  adv.  vult. 

There  being  some  division  of  opinion  amongst  the  learned  judges,  their  judgments 
were  delivered  seriatim,  as  follows  : — 

Byles,  J.     I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 

The  particular  estates  limited  by  the  will  of  Sir  James  Gardiner  now  under  con- 
sideration are  either  estates  for  life  or  estates  tail.  The  testator  provides  against  the 
coalescing  in  one  owner  of  the  possession  of  those  estates  with  the  possession  of  the 
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estates  devised  by  Sir  William  Gardiner's  will.  This  he  etl'eets  by  a  shifting-clause  or 
condition  subsequent,  to  the  etl'ect  that,  if  both  lands  come  to  the  possession  of  the 
same  person,  whether  a  son  or  daughter  or  any  of  their  issue,  the  estate  shall  go  over 
to  the  next  in  remainder,  as  if  thai  person  had  died  or  was  then  dead  without  issue. 

If  the  construction  of  the  will  had  been  res  integra,  I  should  have  thought  that 
the  two  branches  of  this  condition,  to  wit,  "hail  died  or  was  then  dead  without  issue," 
ought  to  lie  read  redendo  singula  singulis;  that  is  to  say,  that  the  words  "had  died  " 
refer  to  tenants  for  life,  anil  the  words  "  was  then  dead  without  issue "  referred  to 
tenants  in  tail;  as  if  the  testator  had  said  the  estate  shall  go  to  the  next  in 
remainder,  as  it  would  have  done  had  the  person  in  possession,  being  tenant  for  life, 
died,  or,  being  tenant  in  tail,  died  without  issue. 

This  construction  is  fortified  by  the  observation,  [622]  that,  throughout  the  will 
and  codicil,  it  is  the  tenant  in  possession  who  is  in  terms  disqualified,  not  the  tenant 
in  remainder,  till  he  comes  into  possession.  It  is  the  coincidence  of  the  posft  <<>n  of 
both  estates  which  the  testator  desires  to  avoid.  Further,  the  disqualification  is  to 
operate  in  favour  of  the  next  in  remainder,  not  against  him.  Moreover,  the  terms  of 
the  codicil  tend  to  confirm  this  interpretation.  The  testator,  foreseeing  that  the  two 
estates  will  coalesce  in  possession  in  his  eldest  son  Sir  James  Gardiner  (No.  -),  the 
first  tenant  for  life  under  I  is  will,  and  being  desirous,  as  he  says,  to  make  a  codicil 
consistent  with  his  will,  revokes  his  eldest  sou's  life-estate,  but  does  not  go  on  to 
revoke  the  remainders  to  the  eldest  son's  issue.  Lastly,  this  distributive  construction 
gives  effect  to  every  word  in  the  shifting-clause.  So  construed,  the  clause  contains 
apt  words  appropriate  to  defeat  estates  for  life,  if  they  are  to  be  defeated,  and  to 
defeat  estates  tail,  if  they  are  to  be  defeated. 

lint,  if  the  shifting-clause  or  condition  be  not  so  read,  then  the  mention  of  the 
first  alternative,  "had  died,"  is  useless,  and  the  disjunctive  particle  "or"  is  equally 
useless,  for  the  expression  "was  then  dead  without  issue''  would  comprehend  every 
ease.  Further,  this  other  construction  extends  the  disqualification  to  persons  who  are 
not  and  never  may  be  in  possession,  inflicting  a  prospective  forfeiture  on  the  head  and 
representative  ol  the  family,  without  a  certain  reason  for  the  forfeiture. 

But  the  former  and  distributive  construction  (which  for  the  above  reasons  I  should 
have  thought  the  true  one)  does  not  seem  to  have  been  the  construction  put  on  the 
will  by  the  .Master  of  the  Rolls,  Sir  William  Grant.  We  have  not  had  the  advantage 
of  seeing  his  judgment,  but  can  only  gather  its  effect  from  the  decree  and  the  deed 
settled  in  conformity  therewith.  [623]  Any  court,  though  its  jurisdiction  were 
supreme,  would  pay  the  greatest  deference  to  so  high  an  authority  :  and  we,  not  being 
a  court  of  error,  but  only  a  court  of  co-ordinate  jurisdiction  are,  I  conceive,  hound  not 
only  to  regard  it  with  respect,  but  to  follow  it,  and  to  assume  that  the  distributive 
construction  is  not  the  true  one.  A.nd,  even  supposing  the  distributive  construction 
to  l),-  the  true  construction,  it  is  fatal  to  the  plaintiff  in  this  case  :  because,  according 
to  that  construction,  his  right  of  entry  is  gone,  for  it  cannot,  at  latest,  lie  postponed 
beyond  the  death  of  Robert  Whalley,  who  took  under  the  deed,  and  died  more  than 
twenty  years  before  action  brought. 

But,  assuming  the  words  "hud  died  or  was  lit*  n  dead  without  issue"  to  apply  to  any 
taker  of  the  Clerk  Hill  estate,  whether  tenant  for  life  or  tenant  in  tail,  who  should  also 
come  into  the  possession  of  the  Gardiner  estate,  then  also  it  seems  to  me  that  the  rule 
should  he  made  alisolutc;  for,  the  ten, nit  for  life  and  his  issue  are  only  to  he  con- 
sidered as  struck  out  and  non  existing  for  the  purpose  of  entitling  the  person  next  in 
remainder  to  take.  That  1  icing  so,  I  In;  ultimate  remainder  to  the  plaint  ill'  in  tail  general, 
following  the  remainders  to  the  testator's  younger  sons,  and  preceding  the  remaindet 
to  the  defendant,  is  not  affected  by  the  shifting-clause,  unless  it  can  operate  against 
him  a  second  time,  by  reason  of  bus  having  taken  a  portion  of  the  estates  devised  by 
Sir  William  <  lardiner. 

On  this  second  point,  I  agree  with  the  rest  of  the  court  ;  and  the  rule  ought  in  my 

judgment  to  be  made  alisolutc. 

VVilles,  J.  In  order  to  decide  this  imm'  correctly,  it  is  only  necessary  to  put  the 
proper  construction  upon  the  shifting-clause.  That  clause  begins  by  stating  generally 
the  intention  of  the  testator,  and  t  Inn  ape  [624]  cially  pro\  ides  machinery  for  carrying 
that  intention  into  effect  ll  appears  to  me  that,  construing  the  wholi  • 
together,  its  operation  was  intended  to  be  from  time  to  time,  to  ties  quo  ties,  a  often 
as  it  was  necessary  to  prevent  the  concurrence  oi  the  two  properties,  to  accelerate  the 
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next  remainder,  upon  the  event  happening  which  should  call  the  shifting-clause  into 
operation.  The  provision,  in  my  reading  of  it,  is  not  that  all  things  should  happen  and 
take  place  as  if  the  person  who  acquired  the  second  estate  were  dead  without  issue  : 
but  simply  and  only  that  the  next  remainder  should  be  accelerated  and  come  into 
possession  as  it  would  if  the  taker  were  dead  without  issue, — leaving  all  the  sub- 
sequent remainders  in  statu  quo. 

In  the  events  which  have  happened,  therefore,  the  precedent  estate  in  tail  male 
was  expunged  by  the  operation  of  the  shifting-clause,  but  the  subsequent  estate 
in  tail  general,  under  which  the  plaintiff'  claims,  and  which  precedes  the  life-estate  to 
the  defendant,  and  might  descend  to  persons  who  could  not  have  acquired  the  second 
estate,  so  as  to  come  within  the  operation  of  the  shifting-clause,  remains  intact. 

The  rule  therefore  ought,  I  think,  to  be  absolute  to  enter  a  verdict  for  the  plaintiff. 

Williams,  J.  I  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
defendant,  and  the  rule  discharged  ;  because  I  think  that,  according  to  the  true  con- 
struction of  the  shifting-clause  in  the  will  of  the  testator,  Sir  James  Whalley  Smvthe 
Gardiner,  it  must  be  deemed  that  his  eldest  son,  the  plaintiff's  father,  died  without 
issue,  and  consequently  that  the  plaintiff  and  his  sister,  so  far  as  relates  to  the  rights 
of  his  aunt  (the  defendant)  under  the  will,  must  be  regarded  as  non-existing  persons ; 
on  which  supposition  the  defendant  became  [625]  entitled  to  the  estate  in  question, 
under  the  limitations  of  the  will,  on  the  death  of  her  brother  John  Master  without 
issue. 

In  thus  construing  the  shifting-clause,  I  do  not  at  all  rely  on  the  recital  contained 
in  it  of  the  testator's  "  will  and  mind  ; "  for,  I  agree  with  the  argument  of  the  counsel 
for  the  plaintiff,  that  the  testator  in  that  recital  does  not  (as  was  supposed  by  the 
counsel  for  the  defendant)  say,  that,  if  the  Gardiner  estate  shall  come  to  any  one  of 
the  testator's  sons,  none  of  the  issue  of  such  son  shall  hold  the  Clerk  Hill  estate.  I 
think  it  amounts  to  no  more  than  an  expression  of  the  testator's  wish  that  no  son  or 
daughter  of  his,  or  any  issue  of  any  son  or  daughter  of  his,  who  shall  acquire  the 
Gardiner  estate,  shall  also  hold  the  Clerk  Hill  estate.  The  question  is,  what  was  the 
testator's  scheme  for  carrying  that  wish  into  effect. 

The  defendant  says  it  was  that,  whenever  the  event  of  the  Gardiner  estate  coming, 
under  Sir  William  Gardiner's  will,  to  any  of  the  persons  thus  described  should  happen, 
the  rest  of  his  own  will  was  to  be  read  and  carried  into  effect  for  all  purposes  as  if 
such  person  were  dead  without  issue ;  in  which  case  the  defendant  is  clearly  entitled. 
The  plaintiff  says  the  testator's  scheme  was,  that  such  person  should  be  deemed  to  be 
dead  without  issue,  not  as  a  general  supposition,  for  all  the  purposes  of  the  will,  but 
as  an  hypothesis,  for  the  purpose,  and  for  the  single  purpose,  of  ascertaining  who  was 
then  to  succeed  as  next  in  remainder  ;  leaving  all  the  subsequent  limitations  of  the 
will,  and  consequently  the  estate  in  tail  general  under  which  the  plaintiff  claims, 
unaffected  by  that  application  of  the  hypothesis. 

In  support  of  the  defendant's  suggestion,  the  arguments  are,  that  the  scheme  for 
which  she  contends  is  one  which  the  testator  might  naturally  and  properly  [626]  have 
adopted ;  for,  he  might  well  have  thought  that,  if  the  line  of  any  one  of  his  sons  or 
daughters  acquired  the  inheritance  of  the  Gardiner  estate,  that  line  of  his  family  was 
sufficiently  provided  for  as  to  landed  property,  without  having  also  the  inheritance  of 
the  Clerk  Hill  estate ;  and  that  it  would  be  therefore  proper  to  treat  that  line,  with 
relation  to  the  latter  inheritance,  as  if  it  had  ceased  to  exist,  so  that  the  inheritance 
might  pass  over  to  the  line  of  the  next  younger  of  his  children  ;  and  so,  from  time  to 
time,  whenever  the  Gardiner  estate,  from  failure  of  issue  in  the  elder  line,  should  pass, 
under  Sir  William  Gardiner's  will,  to  the  next  younger,  the  line  to  which  it  so  passed 
should  be  regarded  as  if  it  were  itself  extinct,  so  as  to  let  the  Clerk  Hill  estate  go  over 
to  the  next  still  younger  line.  And  it  is  further  argued  that  the  language  employed  in 
the  shifting-clause  best  adapts  itself  to  such  a  project ;  because  the  testator  says  therein 
that,  as  often  as  any  person  entitled  under  his  will  to  the  Clerk  Hill  estate  shall  acquire 
the  Gardiner  estate,  then  the  Clerk  Hill  estate  shall  go  from  him  to  the  person  next 
in  remaider,  "  in  such  manner  as  if  he  had  died  or  was  then  dead  without  issue."  The 
Clerk  Hill  estate  is  not  merely  to  go  as  it  would  have  gone  if  he  were  then  dead,  or  as 
it  would  have  gone  if  he  were  dead  without  issue  male,  but  in  such  manner  as  if  he 
were  dead  without  issue  male  or  female  ;  that  is,  as  if  his  estate  and  the  estate  limited 
both  to  his  male  and  female  descendants  had  perished.  And  reliance  is  also  placed  by 
the  defendant  on  the  word  "  accordingly  "  in  the  subsequent  passage  as  to  the  cesser 
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of  the  uses,  which  expression,  it  was  argued  on  her  behalf,  indicated  that  the  uses 
were  to  cease  and  determine,  as  well  as  shift,  in  like  manner  and  as  if  the  person  «  ho 
had  acquired  the  Gardiner  estate  were  dead  without  issue. 

[627]  In  support,  on  the  other  hand,  of  the  plaintiffs  contention  that  the 
testator's  expressed  wish  would  be  best  carried  into  effect  by  applying  the  supposition 
of  the  deatli  without  issue  of  the  taker  of  the  two  estates  to  the  single  remainder  next 
following  in  the  will,  and  regarding  it  as  an  hypothesis  for  the  purpose  of  then  a  i 
taining  who  should  be  the  next  entitled,  it  is  urged  that  the  words  used  in  the 
shifting-clause  do  not  directly  take  away  or  deprive  any  one  of  any  estate  limited  by 
the  will,  hut  merely  accelerate  the  title  of  the  next  remainder-man,  who  is  described, 
in  the  singular  number,  as  "  the  person."  To  which  it  is  replied,  on  the  part  of  the 
defendant,  that  it  cannot  be  disputed,  after  the  decree  of  Sir  William  Grant,  but  that 
the  so-called  hypothesis  has  plainly  not  only  an  accelerating  but  also  a  depriving  and 
disentitling  power  beyond  the  estate  of  the  first  taker  of  the  two  properties  ;  for  that 
it  is  now  an  undisputed  consequence  of  the  testator's  eldest  son  (who  has  been  called 
during  the  argument  Sir  .lames  No.  2)  having  succeeded  to  the  two  estates  under  the 
two  wills,  that  not  only  his  own  estate  in  the  Clerk  Hill  property,  but  also  the 
remainder  to  his  first  and  other  sons  in  tail  male,  perished  ;  so  that,  not  only  the  first 
taker  of  the  two  estates,  but  his  first  and  other  sons,  and  their  issue  in  tail  male  ad 
infinitum,  are  excluded  from  the  Clerk  liill  estate  by  the  power  of  the  hypothesis. 
Why,  theu,  should  it  not  have  the  further  power,  as  wide  as  its  own  language,  of 
excluding  the  issue  generally,  both  male  and  female?  The  answer  given  to  this  on 
the  part  of  the  plaintiff",  is  the  argument  on  which,  1  think,  his  counsel  mainly  relied, 
viz.  that  the  Gardiner  estate  never  could  go,  under  the  will  of  Sir  William  Gardiner, 
to  the  female  issue  of  any  of  the  sons  or  daughters  of  the  testator  Sir  James  No.  1, 
and  that,  consequently,  it  was  unnecessary  and  improper  to  exclude  them  [628]  from 
the  Clerk  Hill  estate  ;  and  it  was  therefore  unlikely  that  the  testator  intended  so  to 
do.  But  to  this  argument  it  is  replied  that  the  testator  may  well  have  thought  the 
whole  stirps  sufficiently  provided  for,  if  the  head  of  it  acquired  the  Gardiner  estate. 
And  another  obstacle  presents  itself  to  the  adoption  of  this  argument,  viz.  that,  in 
several  cases  which  might  happen,  the  application  of  the  hypothesis  must  necessarily 
exclude  the  female  issue.  This  would  be  so  whenever,  in  the  events  which  occurred, 
the  estate  in  tail  general  limited  to  any  one  of  the  grandsons  had  become  immediately 
consequent  on  the  estate  limited  to  him  in  tail  male.  For  instance,  suppose,  at  the 
death  of  the  testator,  he  had  left  only  one  son,  Sir  .lames  No  2,  his  sons  Robert  and 
John  Master  having  predeceased  him  without  leaving  issue, — it  is  plain  that  the  Clerk 
Hill  estate  would  have  passed  from  Sir  James  No.  2  to  his  sister,  the  defendant,  to 
the  exclusion  of  any  daughters  he  might  have,  though  such  daughters  could  never 
take  the  Gardiner  estate  under  Sir  William  Gardiner's  will.  So,  if  all  the  testator's 
sou.--  had  predeceased  him,  Sir  James  No.  "J  having  alone  left  a  son,  the  plaintiff,  it  is 
obvious  that  the  Clerk  Hill  estate  would  have  passed  from  him  over  to  his  aunt,  the 
defendant,  excluding  any  daughters  he  might  have,  though  they  could  in  no  event 
have  become  entitled  to  take  the  Gardiner  estate. 

To  these  suggestions,  it  was  answered,  on  the  part  of  the  plaintiff,  that  these  were 
not  the  states  of  the  family  which  the  testator  had  in  contemplation  ;  for  that,  when 
he  made  the  will,  he  had  three  sons,  with  the  prospect  of  further  issue,  and  the 
limitations  of  the  will  were  adapted  to  the  state  of  the  family  with  which  he  was 
conversant,  and  not  to  such  remote  possibilities. 

But  the  will  itself  will  hardly  warrant  such  an  [629]  answer.  It  is  plainly  l lie 
will  of  a  far-sighted  testator,  providing  for  still  more  remote  contingencies  and  con- 
sequent shillings  of  the  estate  ;  for  instance,  ii  contemplates  the  possible  event  of  the 
Gardiner  estate  coming  to  the  issue  of  one  of  his  daughters  under  Sir  William 
Gardiner's  will, — an  event  which  could  do1  happen  until  after  the  death  without 
issue  of  all  the  sons  of  the  testator  (Sir  .lames  No.  I)  then  burn  or  to  be  burn,  and 
the  death  of  at   least   one  ot   bis  daughters. 

Other  difficulties  might  likewise  arise,  in  the  possible  course  Of  event-,  il  the 
Scheme  suggested  on  the  pari   (if  the  plainlill   were  adopted  I    Eor,  Suppose,  al    the  death 

of  the  testator,  bis  eldest  aon,  sir  .lame..  No.  2,  was  already  dead,  leaving  his  brothers 
Robert  and  John  Master  him  surviving,  and  no  other  brothers,     then,  the  eldest    on 

ot  Sir . I. Lines  No.  ii  succeeding  to  the  Gardiner  estate,  the  Clerk  II ill  estate  w ould  go, 
under  the  shifting  I'l.uise,  to  Ins  uncle  Robert,     But,  supposing  bis  uncle   Robert  and 

C.  P.  xx.— ii* 
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his  uncle  John  Master  were  afterwards  to  die  without  issue  male,  then,  according  to 
the  plaintiff's  view  of  the  will,  the  Clerk  Hill  estate  would  not  pass  over  to  his  aunt, 
the  defendant,  but  the  estate  limited  in  tail  general  to  him  in  remainder  after  the 
failure  of  the  male  issue  of  his  two  uncles,  would  fall  into  his  possession.  What,  then, 
would  happen,  supposing  the  entail  of  the  Gardiner  estate  not  to  have  been  barred  1 
Would  the  Clerk  Hill  estate  shift  from  him  a  second  time  ?  It  is  difficult,  I  think,  to 
maintain  that  the  testator  could  have  intended  such  a  thing,  even  if  the  words  of  the 
shifting-clause  would  apply  to  such  a  state  of  circumstances  ;  which,  I  think,  is  doubt- 
ful ;  because  the  event  of  the  Gardiner  estate  coming  to  the  possession  of  the  person 
entitled  to  the  Clerk  Hill  estate  would  have  only  happened  once,  when  it  caused  the 
former  shifting,  and  did  not  happen  again,  so  as  to  operate  a  second  shifting.  And, 
if  [630]  there  be  no  second  shifting,  then  it  is  obvious  that  the  testator's  grandson 
would  enjoy  both  the  estates  under  the  two  wills, — to  the  entire  frustration  of  the 
testator's  wish. 

After  full  consideration  of  the  arguments  on  both  sides,  I  have  come  to  the  con- 
clusion that  the  mode  suggested  by  the  defendant  for  carrying  the  testator's  declared 
wish  into  effect,  is  the  one  which  he  intended.  It  has  the  recommendation  of 
simplicity  and  of  causing  an  unvarying  effect  when  applied  ;  and  it  gives  full  employ- 
ment to  the  hypothetical  terms  which  are  used  by  the  testator.  Nor  can  I  ascribe 
much  force  to  the  objection  made  on  the  part  of  the  plaintiff,  that  the  clause  points  at 
the  "  person  "  next  in  remainder,  in  the  singular  number.  The  testator  is  there  only 
considering  what  the  immediate  effect  will  be  of  the  application  of  the  hypothesis  that 
the  taker  of  the  two  estates  is  dead  without  issue.  The  language  would  surely  have 
been  the  same  if  the  clause  had  afterwards  gone  on  to  provide  expressly  that  the  uses 
limited  should  cease  and  determine  for  all  the  purposes  of  the  will,  and  with  respect 
to  all  the  limitations  contained  in  it,  as  if  he  were  then  dead  without  issue ;  so  as  to 
make  it  plain  that  the  estate  in  tail  general  was  to  be  annihilated,  as  well  as  the 
estate  in  tail  male. 

But,  to  the  scheme  suggested  by  the  plaintiff',  there  is  the  objection  that  it  is 
not  wide  enough  to  call  for  the  use  of  the  hypothesis,  which  occasionally  would,  in 
effect,  require  to  be  narrowed  to  that  of  the  death  of  the  first  taker  of  the  two  estates 
without  issue  male,  instead  of  death  without  issue  generally.  Again,  the  scheme  is 
objectionable,  as  excluding  or  admitting  the  female  issue  of  the  testator's  grandsons, 
not  by  any  general  rule,  but  according  to  the  casual  course  of  the  events  which  may 
happen. 

It  may  be  observed  that  I  have  abstained  from  adopting  any  of  the  arguments  of 
the  defendant's  [631]  counsel  which  were  founded  on  the  assumption  that  the  testator 
was  influenced  in  the  framing  of  his  will  by  his  knowledge  that  the  estates  in  tail  male 
created  thereby  might  be  converted  into  a  fee-simple.  These  arguments  would  be 
powerful  if  such  an  assumption  could  properly  be  made.  But,  although  there  are 
some  indications  of  a  knowledge  of  this  kind  in  the  part  of  the  will  which  relates  to 
the  settlement  of  the  furniture,  books,  and  china,  and  perhaps  also  in  that  part  of  the 
codicil  which  extends  the  shifting-clause  in  the  will  to  the  Oxfordshire  estate,  by 
reason  of  its  being  superfluous  if  the  entail  of  the  Gardiner  estate  was  not  barred,  yet 
I  do  not  think  these  circumstances  are  sufficient  to  justify  a  departure  from  the 
general  rule,  that,  in  judging  of  a  testator's  intentions  from  the  nature  of  the  limita- 
tions of  his  will,  it  must  be  deemed  that  he  supposes  the  estates  will  go  in  the  course 
of  limitation  to  which  he  has  subjected  them. 

I  have  not  at  all  adverted  to  the  codicil,  not  thinking  that  it  contains  anything  on 
which  any  argument  can  properly  be  founded  on  either  side. 

I  cannot  forbear  to  add,  in  conclusion,  that,  although  I  am  sorry  to  differ  from  the 
rest  of  the  court,  I  am  glad,  for  my  own  part,  to  be  able,  without  departing  from  any 
principle,  to  arrive  at  a  construction  of  the  will  which,  if  it  were  adopted,  would 
effectuate,  and  not  frustrate,  the  testator's  wish,  of  preventing  both  the  Gardiner 
estate  and  the  Clerk  Hill  estate  being  enjoyed  by  the  same  line  of  his  descendants, 
although  the  ultimate  remainder  of  the  Clerk  Hill  estate  limited  by  the  will  has  not 
taken  place  and  come  into  actual  possession. 

Erle,  C.  J.  Upon  this  rule,  the  question  turns  on  the  construction  of  the  shifting- 
clause  in  the  will  of  Sir  James  Whalley  Gardiner,  whom  in  this  judgment  I  [632] 
will  call  "the  testator."  For  the  purpose  of  that  construction,  the  scheme  of  the  will 
of  the  testator  and  of  the  will  of  Sir  William  Gardiner  should  be  considered. 
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The  testator  devised  his  Clerk  Hill  estate  to  each  of  his  three  sons  and  their  issue 
in  succession,  thus, — to  the  first  sun,  .lames,  for  life,  remainder  to  his  sons  in  tail  male, 
with  like  remainders  to  Robert  and  his  bohs,  and  John  and  his  sous.  Then  followed 
further  remainders  to  the  sous  of  James  in  tail  general,  with  like  remainders  to  the 
sous  of  Robert  and  John.  Then  followed  further  remainders  to  the  daughters  of 
.lames  in  tail  male,  with  like  remainders  to  the  daughters  of  Robert  and  John  Then 
followed  further  remainders  to  the  daughters  of  James  in  tail  general,  with  like 
remainders  to  the  daughters  of  Robert  and  John.  Then  followed  the  further  remainder 
to  the  testator's  daughter  Elizabeth,  the  present  defendant,  for  life,  with  remainders 
over,  which,  as  well  as  the  remainders  to  unborn  children,  are  omitted,  as  not  material 
in  this  action. 

Sir  William  Gardiner  devised  the  Gardiner  estate  to  pass  in  a  series  of  remainders, 
inter  alia,  to  Sir  James,  the  testator,  for  life,  remainder  to  his  firs!  and  oilier  sons  in 
tail  male,  with  remainders  over  in  the  male  line,  and  with  no  remainders  in  the  female 
line.  Thus,  the  line  for  the  devolution  of  the  Gardiner  estate  was  only  in  pari  the 
same  as  the  line  for  the  devolution  of  the  Clerk  Hill  estate. 

If  the  remainder  in  the  Gardiner  estate  for  life  vested  in  the  possession  of  the 
testator,  then,  at  his  death,  his  first  son  would  take  possession  of  the  Gardiner  estate 
miller  the  remainder  to  him  in  tail  male,  and  would  take  possession  of  the  Clerk  Hill 
estate  for  life  under  the  devise  in  the  testator's  will. 

The  testator  purposed  to  prevent  this  joining  of  the  possession  of  the  two  estates, 
by  the  shifting-clause,  [633]  which  we  are  now  to  consider.  It  begins  by  reciting 
the  devise  by  Sir  William  Gardiner,  and  the  will  and  mind  of  the  testator  that  the 
Clerk  Hill  estate  should  not  be  held  by  any  of  bis  sons  or  daughters,  or  his,  her,  or 
their  issue,  after  such  son  or  daughter,  or  such  his,  her,  or  their  issue,  should  come 
into  possession  of  the  Gardiner  estate.  Then  follow  the  operative  words, — "  As  often 
as  the  Gardiner  estate  shall  come  to  the  possession  of  any  of  my  sons  or  daughters, 
or  any  of  their  issue,  then  the  person  next  in  remainder  according  to  the  limitations 
of  this  will  shall  be  entitled  to  and  shall  come  into  possession  of  the  Clerk  Hill  estate 
for  the  estate  and  interest  thereby  limited  to  him,  and  so  from  time  to  time  as  often 
as  that  event  may  happen,  in  such  manner  and  as  if  the  person  so  possessed  of  the 
Gardiner  estate  had  died  or  was  then  dead  without  issue,  and  the  uses  of  the  Clerk 
Hill  estate  shall  accordingly  cease  and  shift  from  time  to  time,  so  as  the  said  two 
estate's  m.i\  never  he  held  or  enjoyed  in  possession  by  any  of  my  sons  or  daughters 
or  their  issue  together  and  at  the  same  time. 

The  codicil  has  no  efl'ect  in  deciding  the  present  question. 

At  the  death  of  the  testator,  this  clause  came  into  operation.  At  that  time,  his 
eldest  son,  James  No.  2,  had  no  child,  and  the  remainders  to  his  sous  in  tail  male 
could  not  take  effect,  and  therefore  the  person  next  in  remainder  for  the  Clerk  Hill 
estate  was  Robert  ;  and  if  the  clause  directs  that  the  Clerk  Hill  estate  after  .shifting 
should  pass  in  the  line  of  remainders  limited  by  the  will,  the  remainders  in  tail  male 
to  the  sons  of  James  No.  2  could  never  vest  in  possession.  This  I  mention  as  one 
answer  to  the  objection  that  the  plaintiff's  claim  was  barred  by  the  Statute  of  Limita- 
tions, on  the  ground  that  tin.1  Clerk  Hill  estate  was  to  shift  [634]  upon  the  devisee 

thereof  taking  the  Gardiner  estate,  in  such  manner  as  if  he  were  dead,  in  case  he  were 
tenant  for  life  of  the  Clerk  Hill  estate,  or  dead  without  issue  if  he  were  tenant 
in  tail  of  the  Clerk  Hill  estate.  It  is  possible  that  this  construction  may  be  supported, 
though  I  do  no!  sanction  it:  hut,  if  it  is  supported,  the  remainder  to  the  sous  iif 
James  in  tail  male  never  vested  in  possession,  and  the  remainder  in  tail  general  did 
not  vest  till  1861. 

There  is  another  answer  to  the  same  obje  tion.  The  legal  e  tate  passes  under  the 
conveyance  of  1814,  made  in  pursuance  of  the  decree  made  in  1811.  By  that  eon 
reyance,  Robert  took  the  legal  estate  for  his  life,  with  remainder  to  his  sons  in  tail 
male,  with  remainders  ovei  in  the  line  according  to  the  will;  and  the  son  of  James 
had  no  right  in  the  posse  sion  under  these  limitations  till  1861. 

I  return  to  the  question  between  the  parties  u] the  construction  "i  the  shifting 

clause. 

The  plaint  ill' contends  i  hat,  when  the  event  happened  thai  the  i  wo  estates  devolved 
upon  James  Xo.  '_',  the  u  c  of  the  Clerk  IMII  estate  limited  to  him  ceased,  and 
shifted  to  the  person  nexl  in  remainder  under  the  will,  viz,  Robert  ;  and  thai  then  its 
operation  ceased  ;  leaving  the  remainders  after  Roberl  entirely  unaffected.     The  defen- 
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dant  contends  that,  when  the  event  happened,  not  only  the  uses  limited  to  .Tames 
ceased,  but  also  all  the  uses  limited  to  any  of  his  issue  by  any  devise  of  the  Clerk  Hill 
estate  in  remainder  also  ceased,  so  that  he  became  a  stirps  of  incapacity  for  taking 
the  Clerk  Hill  estate,  all  his  issue  being  as  incapable  of  taking  as  if  they  had  never 
existed,  that  is,  as  if  he  had  died  without  issue. 

I  am  of  opinion  that  the  plaintiff  is  right.  By  his  construction,  effect  is  given  to 
all  the  words  of  the  clause  in  their  ordinary  meaning,  and  the  declared  [635]  purpose 
of  the  testator  is  attained.  I  refer  to  the  operative  words  of  the  clause  to  shew  that 
the  Clerk  Hill  estate  was  to  shift  from  the  individual  taking  the  Gardiner  estate,  not 
from  him  and  his  issue ;  and  to  the  provision  for  shifting  toties  quoties,  to  shew  that 
the  purpose  of  the  testator  would  be  certainly  attained  by  that  construction,  as  the 
two  estates  could  never  coalesce. 

The  defendant's  construction  is  not  according  to  the  ordinary  meaning  of  the 
words  used,  as  there  are  none  to  make  a  line  of  issue  incapable  of  taking  Clerk  Hill. 
Also,  it  is  not  in  accordance  with  the  purpose  of  the  testator  that  the  objects  of  his 
bounty  should  take  in  the  order  prescribed  in  his  will,  provided  the  coalition  of  the 
two  estates  could  be  prevented  ;  but  it  would  take  the  Clerk  Hill  estate  away  from 
some  devisees  who  could  not  by  possibility  take  the  Gardiner  estate,  that  is,  from  the 
devisees  in  the  female  line.  The  defendant's  construction  is  only  supported  by  a 
strained  interpretation  of  the  words  "  as  if  he  were  dead  without  issue."  Those  words 
have  full  effect  according  to  the  plaintiff's  construction.  If  they  are  strained  to  the 
meaning  contended  for  by  the  defendant,  then  words  creating  an  estate  in  perfect 
certainty  are  defeated  by  a  strained  implication  from  words  of  doubtful  meaning. 

If  at  the  death  of  the  third  son,  John  Master,  in  1861,  the  entail  of  the  Gardiner 
estate  had  not  been  barred,  the  son  of  James,  the  present  plaintiff,  would  have  had 
the  Gardiner  estate,  and  the  Clerk  Hill  estate  would  have  shifted,  according  to  the 
plaintiff's  construction,  to  his  sister,  the  daughter  of  James  No.  2 ;  according  to  the 
defendant's  construction,  to  his  aunt,  the  daughter  of  the  testator,  the  present  defen- 
dant, and  so  his  sister  would  have  been  disinherited ;  yet  the  will  vested  a  clear 
remainder  in  her  in  priority  [636]  to  the  remainder  to  the  defendant :  and  so  an 
estate  created  by  clear  words  would  be  defeated  by  an  implication  from  the  shifting- 
clause,  without  in  any  degree  fulfilling  thereby  the  purpose  of  the  testator  in  making 
the  shifting-clause. 

It  is  true  that  if,  at  the  death  of  the  testator,  James  No.  2  had  issue  one  daughter 
only,  and  no  brother,  the  Gardiner  estate  would  have  vested  in  him,  and  according  to 
the  plaintiff's  construction,  the  Clerk  Hill  estate  would  have  gone  to  his  aunt,  the 
defendant,  and  not  to  the  plaintiff's  sister;  and  so  the  daughter  of  James  No.  2  would 
have  lost  her  estate  in  the  Clerk  Hill  property,  and  would  not  have  had  the  Gardiner 
property.  But  the  answer  is,  that  it  appears  by  the  will  and  codicil,  that  at  the  time 
they  were  made,  the  testator  contemplated  the  state  of  his  family,  viz.  three  sons  all 
unmarried,  and  knew  that  the  case  now  supposed  could  not  occur  at  his  death,  and 
adapted  his  devises  with  the  shifting-clause  to  the  known  state  of  his  family  ;  and 
the  clause  so  adapted,  according  to  the  plaintiff's  construction,  would  not  defeat  any 
estate,  unless  the  coalition  of  the  two  properties  could  not  otherwise  be  prevented. 

If  decisions  on  the  construction  of  other  wills  can  be  usefully  referred  to  for  the 
purpose  of  construing  this  will,  I  consider  the  case  of  Carr  v.  The  Earl  of  Erroll, 
6  East,  14,  to  support  the  plaintiff's  case,  because  it  contains  clear  words  rendering 
the  issue  of  the  tenant  for  life  incapable  of  taking  the  devised  estate  after  it  should 
have  shifted  from  the  tenant  for  life  under  the  shifting-clause  in  that  will ;  but  no 
such  words  are  found  in  this  testator's  will. 

There  was  a  second  point  mentioned  but  scarcely  argued  for  the  defendant,  viz. 
that  the  plaintiff  was  in  possession  of  part  of  the  lands  which  had  passed  under  Sir 
William  Gardiner's  will  to  the  testator,  and  so  to  [637]  his  son  James  No.  2,  and  that 
therefore  he  was  in  possession  of  the  Gardiner  estate  mentioned  in  the  testators  will, 
and  so  incapable  of  holding  the  Clerk  Hill  estate  at  the  same  time.  But  there  are 
two  answers  to  this  point,  each  of  which  is  sufficient.  First,  the  plaintiff  takes  the 
lands  in  question,  not  under  Sir  William  Gardiner's  will,  but  by  a  title  wholly  uncon- 
nected therewith.  The  estates-tail  created  by  that  will  have  been  barred,  and  the 
fee-simple  created  thereby  has  passed  by  a  new  title ;  and,  although  they  are  the 
same  lands,  they  are  not  part  of  the  estate  created  by  Sir  William  Gardiner's  will. 
That  is  the  first  answer.     It  also  appears  by  the  admissions  that  the  lands  formerly 
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part  of  those  comprised  in  the  Gardiner  property  are  only  a  small  part  held  under  a 
new  title,  and  subject  to  incumbrances  that  could  not  have  been  imposed  on  the 
estate  tail,  if  he  had  taken  it  under  the  devise.  Though  he  holds  some  of  the  same 
lands,  he  has  not  in  substance  the  same  amount  of  property,  nor  in  title  the  same 
estate  as  that  to  which  the  shifting-clause  referred. 

The  cases  cited  by  the  Solicitor-General  are  decisive  against  the  defendant  on  this 
point.  I  am  therefore  of  opinion  that  the  rule  should  be  made  absolute  for  entering 
the  verdict  for  the  plaintiff. 

Rule  absolute  accordingly  (as). 

[638]     Allen  v.  Smith.     May  27th,  1862. 

[S.  C.  31  L.  J.  C.  P.  306  ;  6  L.  T.  459  ;  9  Jur.  N.  S.  230 ;  10  W.  R.  646.  Affirmed 
in  Exchequer  Chamber,  9  Jur.  N.  S.  1284;  11  W.  R.  440.  Referred  to,  Kinnaird 
v.  Trollope,  1889,  42  Ch.  D.  618.] 

A  man  goes  to  an  inn,  with  two  race-horses  and  a  groom,  in  the  character  of  guest. 
They  remain  there  for  several  months,  taking  the  horses  out  every  da}'  for  exercise 
and  training,  and  being  occasionally  absent  for  several  days  together  at  races  in 
different  parts  of  the  country,  but  always  with  the  intention  of  returning  to  the 
inn  : — Held  that,  in  the  absence  of  evidence  of  any  alteration  in  the  relation  of  the 
patties,  that  of  innkeeper  and  guest  must  be  presumed  to  continue ;  and  that  the 
occasional  absences  did  not  destroy  the  innkeeper's  lien  upon  the  horses  for  his 
bill. — Held  also,  that  the  fact  of  the  innkeeper's  having  claimed  a  lien  for  the  whole 
time,  when  in  truth  he  was  entitled  for  a  part  of  it  only,  was  not  such  an  excess  of 
claim  as  to  dispense  with  a  tender  of  that  which  was  really  due. 

This  was  an  action  for  the  detention  and  the  conversion  of  two  race-horses,  Nimrod 
and  Magenta. 

To  the  count  in  trover,  the  defendant  pleaded  not  guilty. 

To  the  count  in  detinue, — fourthly,  that  the  defendant  was  during  all  the  time 
thereinafter  referred  to  an  innkeeper,  and  kept  a  common  inn  for  the  reception  of 
travellers  and  others  ;  and  that,  before  and  at  the  time  of  the  alleged  detention  of  the 
said  horses,  he  the  defendant  had  a  lien  on  the  same  for  money  payable  by  one  Thomas 
Burrowes  to  the  defendant  for  the  lodging  and  entertainment  of  the  said  Thomas 
Burrowes  and  a  groom  in  his  employ  as  guests  at  the  said  inn,  and  for  the  keep  and 
stabling  of  the  said  horses  which  the  said  Thomas  Burrowes  (he  then  being  lawfully 
possessed  of  the  said  horses)  had  brought  with  him  to  the  said  inn  when  he  and  his 
said  groom  became  such  guests  as  aforesaid,  found  and  provided  by  the  defendant  as 
such  innkeeper  as  aforesaid  within  his  said  inn  for  the  said  Thomas  Burrowes  and  his 
said  groom  as  such  guests  as  aforesaid  at  the  request  of  the  said  Thomas  Burrowes, — 
of  all  which  the  defendant  before  and  at  the  time  of  the  said  alleged  detention  had 
notice ;  and  that  the  said  money  remained  and  was  wholly  due  and  unpaid,  and  the 
said  lien  in  full  force  and  effect,  wherefore,  &c. 

There  was  a  fifth  plea  to  the  count  in  detinue,  similar  to  the  fourth,  only  alleging 
that  Burrowes  had  been  intrusted  with  the  horses  by  one  .John  Cunningham,  the  then 
owner  thereof,  and  that  the  lien  claimed  was  for  money  payable  by  the  said  John 
Cunningham  for  the  lodging  and  keep  of  Burrowes  and  the  horses. 

[639]  The  cause  was  tried  before  Byles,  .1.,  at  the  sittings  in  London  after  last 
Hilary  Term.  The  facts  which  appeared  in  evidence  were  as  follows: — On  the  15th 
of  March,  1861,  one  Thomas  Burrowes,  who  was  a  stud-groom  and  trainer,  and  who 
had  been  long  known  to  the  defendant,  came  to  the  defendant's  inn,  the  Wheatsheaf, 
at  Westbnry,  in  the  county  of  Wilts,  with  the  horse  Nimrod,  on  his  way  to  the  meet 
(if  tin.'  Wiltshire  hounds  at  that  plan'.  After  staying  there  a  short  time  to  refresh  and 
bait  his  horse,  lie  departed,  but  returned  that  evening,  and  slept  at  the  Wheatsheaf. 
On  the  following  morning,  a  groom  in  fiurrowes's  employ  arrived  at  the  inn  with  tho 
other  horse,  Magenta;  and  Burrowes  and  the  groom  remained  therewith  the  two 
horses,  with  the  exception  of  certain  intervals  of  absence  when  they  went  with  the 
horses  to  run  at  races  in  various  parts  of  the  country,  dow  n  to  the  1 1th  of  October. 


(o)  An  appeal  is  pending.     |Sec  15  C.  B.  N.  S.  170;  II  II.  L  C.  323.] 
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Besides  these  occasional  absences,  the  horses  were  taken  out  daily  for  exercise  on  the 
downs. 

It  appeared  that  the  horses  in  question  had  belonged  to  one  John  Cunningham, 
who  had  intrusted  them  to  Burrowes  for  the  purpose  of  their  being  entered  and  run 
at  such  races  as  Burrowes  might  think  fit,  on  the  terms  of  his  (Burrowes's)  paying  all 
expenses  of  training,  keeping,  and  entering  them,  and  handing  over  to  Cunningham 
one-third  of  their  winnings.  This  arrangement,  however,  was  never  communicated  to 
the  defendant,  who  always  imagined  the  horses  to  be  the  property  of  Burrowes. 

In  September,  1861,  John  Cunningham  sold  the  two  horses  to  the  plaintiff',  sending 
an  order  to  Burrowes  to  deliver  them  up  to  him.  In  reply  to  this,  Burrowes  wrote  to 
Cunningham,  telling  him  that  there  was  a  long  bill  owing  to  the  landlord  of  the 
Wheatsheaf  for  keep,  and  that  he  declined  to  allow  the  horses  to  [640]  be  removed 
until  his  demand  was  satisfied.  Upon  receiving  Burrowes's  letter,  Cunningham  wrote 
to  the  defendant,  as  follows  : — 

"Mr.  Smith  "8th  October,  1861. 

"  Sir, — You  are  aware  that  the  two  horses,  Nimrod  and  Magenta,  that  Burrowes 
has  been  running  about  the  country,  belong  to  my  family,  and  were  intrusted  to  him 
under  the  following  conditions, — that  we  were  to  have  one-third  of  their  winnings,  and 
to  be  at  no  expense  whatever.  Magenta  he  has  had  for  two  years,  and  Nimrod  for 
one  year,  and  every  farthing  we  have  received  from  him  on  account  of  winnings  is  151 
Not  liking  this  style  of  thing,  I  made  up  my  mind  to  sell  both  horses;  and  I  have 
made  several  applications  to  him  to  return  them.  This  morning  brings  me  a  letter 
from  him  saying  you  have  a  bill  against  them,  and  will  not  let  them  go  till  it  is  paid. 
Will  you  please  let  me  know  if  this  is  correct;  and,  if  so,  please  let  me  have  your 
account.  Understand,  if  Burrowes's  story  is  true,  I  hold  you  responsible  for  both 
horses  from  this  date,  as  I  mean  to  bring  an  action  against  Burrowes  for  breach  of  con- 
tract, and  also  for  moneys  due  from  stakes  won.  I  have  sold  both  the  horses  to  a 
gentleman  who  knows  them  both  as  well  as  Burrowe;  does,  if  not  better.  I  will  spend 
5()01.  over  this  affair,  sooner  than  Burrowes  shall  cheat  me  with  my  eyes  open.  Please 
let  me  have  your  account  without  delay.  I  give  you  strict  orders  that  the  horses  are 
not  to  be  trained,  but  merely  to  have  walking  exercise  under  your  own  eye,  until  I 
have  time  to  wake  Mr.  Burrowes  up.  You  can  read  him  this  letter  if  he  is  with  you. 
I  will  give  Burrowes  an  opportunity  of  appearing  in  a  witness-box  before  a  big-wig, — ■ 
a  thing  I  know  he  likes.  Understand  me  plainly,  I  do  not  wish  you  to  be  a  loser: 
[641]  but,  having  on  all  occasions  done  my  best  to  serve  Burrowes,  I  will  not  put  up 
with  such  treatment.  "John  Cunningham." 

On  the  following  day,  the  defendant  sent  Cunningham  this  answer: — 

"To  J.  Cunningham,  Esq.  "  Westbury,  10th  October,  1861. 

"  Inclosed  is  the  bill  for  the  keep  of  your  horses  and  men  up  to  to-morrow  (Friday). 
The  horses  are  well  and  big  ;  and  I  should  thank  you  to  settle  the  account,  and  remove 
them  as  soon  as  possible.  "Thomas  M.  Smith." 

The  following  is  a  copy  of  the  account  inclosed  : — 

"J.  Cunningham,  Esq.,  Dr.  to  T.  M.  Smith. 

"  1861.     March  15  to  11th  October,  thirty  weeks'  stabling  and 

keep  of  two  horses  (Magenta  and  Nimrod)  at  21.  per  week  .       £60     0     0 
Thirty  weeks'  board  of  man  at  11..  .  .  30     0     0 


£90     0     0 
Deduct  nine  weeks  for  absence  of  horses  and  man,  30s.  .  13   10     0 


£76   10     0" 

On  the  1st  of  November,  the  plaintiff' called  on  the  defendant  with  a  letter  from 
Cunningham,  authorizing  him  to  receive  the  horses,  and  demanded  them.  The  defen- 
dant refused  to  let  them  go  without  first  receiving  the  amount  of  his  bill. 

The  defendant  swore  that  he  t  ad  never  in  his  life  taken  in  horses  to  stand  at  livery. 
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A  verdict  was  taken  for  the  plaintiff  for  the  value  of  the  horses,  2101.,  to  be  reduced 
tn  Is.  upon  their  being  given  up;  and  leave  was  reserved  to  the  defend  [G42]  ant  to 
move  to  enter  a  verdict  for  him,  if  the  court  should  he  of  opinion  that  his  claim  of  lieu 
was  well  founded, — the  court  to  have  power  to  draw  such  inferences  from  the  facts  as 
a  jury  might  have  done. 

Montague  Smith,  ().  C,  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Hawkins,  Q,  ('.,  and  David  Keane,  shewed  cause.  These  horses  were  on  the 
premises  of  the  defendant,  not  as  the  horses  of  a  guest  at  an  inn,  but  to  stand  at 
livery,  and  consequently  he  had  no  lien  for  their  keep,  in  the  absence  of  a  special  con- 
tract :  Jvdson  \.  Etheridge,  1  C.  \'  M.  743,  3  Tyrwh.  954  ;  Smith  v.  Dearhve,  6  C.  B.  L32  ; 
Orchard  v.  Rackstraw,  9  C.  B.  (i98 ;  notes  to  Calye's  ease  (8  Go.  Rep.  32),  1  Smith's 
Leading  Cases,  5th  edit.  102.  The  principle  is,  that  an  innkeeper  is  compellable  at 
common  law  to  receive  travellers  and  their  horses  and  carriages;  but  a  livery-stable 
keeper  is  not.  The  very  term  "standing  at  livery"  implies  that  the  horse  is  to  be 
delivered  up  for  the  use  of  the  owner  whenever  he  pleases.  The  common-law  duty  of 
the  innkeeper  is  well  defined  in  the  writ  given  in  the  Registrant  Brevium,  "De  Trans- 
gressione,  p.  105,  Fit/.  X.  B.  94  B., — Quare  cum  secundum  legem  et  consuetudinem 
regni  nostri  Anglia-  hospitatores,  qui  hospitia  communia  teuantad  hospitandum  homines, 
per  partes  ubi  hujusmodi  hospitia  existunt,  transeuntes,  et  in  eisdem  hospitantes,  eorum 
bona  et  catalla  infra  hospitia  ilia  existentia  absque  distractione  sen  amissione  custodire 
die  ac  nocte  teneantur,  ita  quod  pro  defectu  dictorum  hospitatorum  vel  servientium 
suorum  hospitibus  hujusmodi  damna  non  eveniant  ullo  modo"(a).  Can  it  be  said 
that  Burrowes  and  the  two  horses  during  their  thirty  weeks' stay  at  [643]  the  Wheat 
sheaf  filled  the  character  of  "  transeuntes"  ?  Besides,  if  ever  there  was  a  lien,  it  was 
lost  by  the  subsequent  mode  of  dealing  with  the  man  as  a  lodger  and  the  horses  as 
livery  horses  at  a  weekly  charge,  and  by  permitting  the  horses  to  be  absent  for  long 
intervals.  [Byles,  .).  They  were  never  away  sine  animo  revertendi,  or  without  the 
defendant's  knowing  where  they  were  going  and  when  they  might  be  expected  back. 
And  the  defendant  swore  that  he  had  never  taken  in  a  horse  to  stand  at  livery.]  At 
all  events,  the  claim  of  lien  was  excessive.  From  the  moment  the  lien  is  set  up,  the 
defendant  was  bound  to  feed  the  horses.  In  Somes  v.  The  Huti^li  Empire  Ship/ring 
Company,  8  Souse  of  Lords  Cases,  .'i.'ix,  it  was  held  that  a  person  who  has  a  lieu  upon 
a  chattel  cannot,  if  he  keeps  it  to  enforce  payment,  add  to  the  amount  for  which  the 
lien  exists  a  charge  for  keeping  the  chattel  till  the  debt  is  paid.  There,  a  ship-owner 
desired  to  have  his  ship  repaired.  On  asking  a  shipwright  fur  an  estimate,  he  received 
one,  the  last  item  of  which  was  "The  cost  of  use  of  graving-dock  for  the  job  will  be 
from  rjo  to  loO  guineas."  The  ship  was  repaired.  When  finished,  the  account  was 
sent  in  with  this  item  included.  No  objection  was  made  to  this  item  ;  but  time  was 
required  for  payment,  The  shipwright,  who  claimed  and  enforced  his  lien  on  the  ship 
for  payment,  urged  the  removal  of  the  ship,  saying  that  it  was  unnecessarily  occupying 
his  dock,  that  he  had  other  ships  waiting  to  go  in,  and,  finally,  that  from  and  after  a 
certain  day,  he  should  charge  211.  a  day  for  the  use  of  the  dock.  It  was  held  by  the 
House  of  Lords,  that  these  facts  did  not  constitute  an  implied  contract  on  the  part  of 
the  ship-owner  to  pay  the  additional  charge;  and  that,  having  paid  it  under  protest, 
he  might  maintain  money  had  and  received  to  recover  it  back. 

[644]   Montague  Smith,  Q.  ('.,  was  not  called  upon  to  support  his  rule. 

Kitl.rc,  C.  .1.  I  am  of  opinion  that  this  ride  should  be  made  absolute.  It  is  clear 
that  these  horses  were  brought  to  the  Wheatsheaf  and  there  received  by  the  defendant 
in  his  character  of  innkeeper  receiving  a  guest  with  his  horses  and  servant;  and  that 
Burrowes  and  his  man  came  within  the  description  of  "  transeuntes  "in  the  old  writ  which 
has  been  referred  to.  They  came  to  the  inn  and  were  entertained  there  as  "travellers:" 
and  the  contract  they  commenced  with  must  be  presumed  to  continue  until  a  new 
contract  is  shewn  to  have  been  entered  into.  I  see  no  evidence  of  any  new  contract, 
It  is  urged  on  the  part  of  the  plaintiff,  that,  although  they  may  at  first  have  been 
received  as  ordinary  guests,  after  staying  there  a  considerable  number  of  days  the 
character  of  guest  was  changed  into  that  of  lodger.     (To  precedent  has  been  cited  to 

warrant  that  ;  and  I  must  confess  I  do  not  see  any  reason  for  it.      It  seems  to  me  that 

the  eiieiiin  lance  of  the  horses  having  been  allowed  to  g it   iii  the  ordinary  way  ot 

a  guest  riding  or  driving  out  and  intending  to  return,  cannot  have  the  ell'cct  of  defeating 

(a)  See  Dawson  v.  Cholmeley,  13  Law  J.,  Q.  B.  •'!•'!. 
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the  innkeeper's  lien.  The  intention  to  return  was  strong]}7  indicated  by  Burrowes's 
going  out  on  each  occasion  without  as  it  would  appear  asking  for  his  bill.  The  fact  of 
the  claim  set  up  by  the  defendant  being  too  large  would  not  defeat  his  lien,  inasmuch 
as  no  tender  was  made  by  the  plaintiff. 

Willes,  J.  I  am  of  the  same  opinion.  The  horses  were  originally  placed  in  the  stable 
of  the  inn  as  the  horses  of  a  guest,  and  nothing  has  since  occurred  to  alter  the  nature 
and  character  of  the  bailment,  and  therefore  the  defendant's  lien  upon  them  continued. 
[645]  That  is  enough  to  dispose  of  this  rule.  I  agree  that  a  claim  of  lien  of  a  larger 
amount  or  on  a  different  account  than  that  for  which  the  party  is  entitled  to  it,  may  in 
some  cases  amount  to  a  dispensation  with  a  tender.  But  claiming  a  lien  for  the  keep 
of  the  horses  and  the  lodging  of  the  men  for  a  longer  time  than  the  defendant  was  in 
strictness  entitled  to  it,  clearly  would  not  exonerate  the  plaintiff  from  making  a  tender. 
If  the  defendant  had  been  shewn  the  lesser  amount,  possibly  he  would  have  been  quite 
willing  to  accept  it. 

The  rest  of  the  court  concurring, 

Rule  absolute. 


The  Churchwardens  and  Overseers  of  St.  Nicholas,  Rochester,  Appellants; 
The  Churchwardens  and  Overseers  of  St.  Botolph-without-Bishopsgate, 
Respondents.     June  6th,  1862. 

[S.  C.  31  L.  J.  M.  C.  258  ;  6  L.  T.  495 ;   9  Jur.  X.  S.  101] 

By  a  local  act  of  1  G.  2,  c.  xx.,  certain  revenues  were  vested  in  the  guardians  of  the 
poor  of  Canterbury,  in  trust  for  the  maintenance  and  employment  of  the  poor  of 
that  city  :  and  the  guardians  were  required  to  give  bond  under  their  common  seal, 
for  themselves  and  their  successors,  for  ever  thereafter  to  provide  for,  clothe,  and 
maintain  sixteen  poor  boys  of  the  said  city,  to  be  called  Bluecoat  Boys,  and  cause 
the  said  sixteen  boys  to  be  instructed,  &c,  and  put  them  and  every  of  them 
respectively  out  apprentices  after  they  and  every  of  them  respectively  should  have 
attained  their  respective  ages  of  thirteen  years,  and  before  their  said  ages  of  fifteen 
years,  &c.  : — Held,  that  this  gave  the  guardians  no  authority  to  apprentice  the  boys 
against  their  will,  or  after  the  age  of  fifteen. — Where,  therefore,  a  boy  was  apprenticed 
by  the  guardians  at  seventeen,  but  did  not  execute  the  indenture, — Held,  that  the 
indenture  was  invalid,  and  that  a  service  by  the  apprentice  under  it  conferred  on  him 
no  settlement. 

The  following  case  was  stated  for  the  opinion  of  this  court,  pursuant  to  the  statute 
12&  13  Vict.  c.  45,  s.  11,  on  an  appeal  against  an  order  for  the  removal  of  Charles  I  >ruiy 
and  his  two  children  from  the  parish  [646]  of  St  Botolph-without-Bishopsgate  to  the 
parish  of  St.  Nicholas,  Rochester. 

It  appears  from  an  entry  on  the  close-roll,  the  14th  of  May,  in  the  17  Eliz.,  that  the 
citizens  of  Canterbury,  being  greatly  charged  to  sustain  the  poor  living  and  resorting 
there,  were  desirous  of  obtaining  the  revenues  of  the  Poor  Priests'  Hospital,  hereinafter 
mentioned,  for  the  use  of  the  poor  in  the  city,  to  be  employed  for  their  sustentation 
and  relief,  as  to  the  mayor  and  commonalty  should  seem  expedient :  and  one  Blaze 
Winter,  the  master  of  the  said  hospital,  with  the  consent  of  the  patron  and  of  the 
Dean  and  Chapter,  accordingly  surrendered  the  hospital  hereinafter  mentioned  and  its 
possessions  and  endowments  to  the  Queen,  upon  express  trust  that  she  should  grant 
them  out  to  the  mayor  and  commonalty  of  Canterbury.  Afterwards,  on  the  5th  of 
July  in  the  same  year,  the  Queen,  by  letters-patent,  granted  the  said  hospital,  with  its 
possessions  and  endowments,  to  the  said  mayor  and  commonalty. 

By  an  act  of  parliament  of  the  1  G.  2,  c.  xx.,  intituled  "An  act  for  erecting  a 
workhouse  in  the  city  of  Canterbury,  for  employing  and  maintaining  the  poor  there, 
and  for  better  enlightening  the  streets  of  the  said  city,"  it  was  enacted  that  there  should 
be  a  corporation  within  the  said  city,  to  consist  of  a  mayor,  recorder,  and  justices  of 
the  peace  of  the  said  city  and  county  of  the  same  for  the  time  being,  and  twenty-eight 
other  persons  to  be  chosen  in  manner  therein  mentioned,  two  out  of  each  parish  ;  and 
the  said  mayor  and  other  persons  should  be  called  the  guardians  of  the  poor  of 
the  city  of  Canterbury  ;  and  thev  and  their  successors  should  be  for  ever  thereafter 
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one  body  politic  and  corporate  in  law,  and  should  have  perpetual  succession  and  a 
common  seal. 

Section  L3  of  the  said  act  recites  the  grant  by  [647]  Queen  Elizabeth  before  men- 
tioned, as  follows  :-•■  Ami  whereas,  Elizabeth,  Queen  of  England,  had  granted  unto 
the  mayor  and  commonalty  of  the  said  city  of  Canterbury  and  their  successors  for 
ever,  the  hospital  for  poor  priests  within  the  said  city,  and  other  lands  and  tenements 
to  the  said  hospital  appertaining,  which  hospital,  lands,  and  tenements  had  been  ever 
since  held  ami  enjoyed  by  the  said  mayor  and  commonalty  for  the  time  being,  and 
had  been  by  them  made  use  of,  and  the  rents  and  profits  thereof  applied  and  disposed 
of  towards  the  maintenance  and  Lodging  of  several  poor  boys  of  the  said  city,  commonly 
called  Bluecoat  Boys  :  "  and  then  enacted  "that  the  said  hospital,  lands,  and  tenements, 
as  well  within  the  said  city  as  in  the  county  of  Kent,  should  lie  settled  and  vested  in 
the  guardians  of  the  poor  of  the  said  city  therein'  constituted  and  made  a  corporation, 
upon  trust  that  the  several  guardians  of  the  poor  of  the  .said  city  should  employ  the 
said  hospital,  lands,  and  tenements  for  the  benefit  and  advantage,  maintenance,  and 
employment  of  the  poor  of  the  said  city  intended  to  be  provided  for,  maintained,  and 
employed  by  the  said  corporation  thereby  created,  and  as  would  best  answer  that 
end  and  purpose."  And  it  was  also  enacted  by  s.  16  "that  the  said  guardians  should 
provide  a  good  and  sufficient  house  of  correction  to  and  for  the  use  of  the  said  city, 
in  lieu  of  the  hospital,  a  part  of  which  had  been  formerly  used  as  a  house  of  correction 
for  the  said  city,  and  one  or  more  masters  of  the  same."  And  it  was  by  s.  18  of  the 
said  ait  further  enacted  "that  the  said  guardians  of  the  poor  should  give  bond  under 
their  common  seal,  for  themselves  and  their  successors,  for  ever  thereafter  to  provide 
for,  clothe,  and  maintain  sixteen  poor  boys  of  the  said  city,  to  be  called  Bluecoat  Boys, 
and  furnish  them  with  all  manner  of  necessaries,  and  an  apartment  by  themselves, 
[648]  separate  from  the  other  poor  in  the  said  hospital,  and  cause  the  said  sixteen 
boys  to  be  instructed  in  reading,  writing,  and  accounts,  and  put  them  and  every  of 
them  out  apprentices  after  linn  ami  every  nf  litem  irs/;trtitrli/  zhmihl  have  attained  their 
respective  ages  of  thirteen  years  and  before  their  said  ages  of  fifteen  years,  and  pay  with 
r\rry  such  boy  so  to  be  put  out  apprentice  the  sum  of  51.  at  least;  which  said  six- 
teen pool-  boys  should  be  nominated,  elected,  and  appointed  by  the  said  mayor  and 
commonalty  of  the  said  city  ;  and  as  often  as  there  should  be  any  vacancy  by  death 
or  putting  out  apprentice  of  any  one  or  more  of  the  said  sixteen  boys,  or  by  any 
other  means,  the  said  mayor  and  commonalty  of  the  said  city  and  their  successors 
should  nominate  and  appoint  other  poor  boy  or  boys  of  the  said  city  to  supply  such 
vacancy." 

By  s.  25  of  the  said  act  it  is  enacted  that  the  said  guardians  of  the  poor  should 
take  care  and  provide  for  the  maintenance  of  all  the  poor  of  the  fourteen  parishes 
mentioned  in  the  act;  and  by  s.  26  power  is  given  to  the  said  guardians  to  employ 
the  poor  of  the  said  city,  and  by  indenture  under  their  common  seal  to  bind  any  poor 
child  of  the  said  city  or  parishes  after  such  child  shall  have  attained  the  age  of  fifteen, 
or  sooner,  provided  such  child  be  not  bound  for  a  longer  time  than  that  mentioned  in 
that  section. 

By  s.  20,  power  is  given  to  the  said  guardians  to  make  rates  for  maintaining  the 
poor,  for  building  a  workhouse  and  house  of  correction,  and  for  the  other  purposes  in 
the  act  mentioned. 

No  workhouse  was  built  by  the  guardians  under  the  powers  of  the  said  act  :  bul 
apart  of  the  hospital   was  converted   into  a  workhouse,  and    used   as   sueh    until   the 

building  of  a  new  workhouse  under  the  Poor  Law  Amendment  Act,  5  &  6  W.  I.  c.  ~ii. 
Another  part  of  the  said  hospital  was  used  for  the  Bluecoat  [649]  School  ;  and  another 
part  for  a  house  of  correction.  The  new  workhouse  was  elected  on  pari  of  the  lauds 
belonging  to  the  hospital. 

A  bond  from  the  guardians  to  the  mayor  and  commonalty  was  duly  given  shortly 
after  the  passing  of  the  act,  as  required  by  a.  18. 

In  the  year  1*21,  the  lilueco.il  lim  were  educated  and  Indeed  in  the  portion  of 
the  hospital  set  apart  for  them.  Iml  look  their  meals  in  common  with  I  lie  oilier  poor 
in  the  said  workhouse.  'The  whole  building,  comprising  the  hospital,  Was  commonly 
called  and  known  as  "the  Woi  kin 

From  the  time  of  the  passing  of  the  ait  until  the  year  1849,  the  receipt  of  all  the 
moneys  arising  from  the  rents  and  profits  of  the  said  hospital,  lands,  and  tenements, 
and  the  receipt  of  tin-  money,  raised  by  rates  for  the  maintenance  oi  the  poor  of  the 
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said  city,  were  all  entered  in  one  book,  and  the  disbursements  made  for  the  maintenance 
and  apprenticing  of  the  poor  Blueeoat  Boys,  and  for  the  maintenance  and  apprenticing  of 
the  other  poor  boys  of  the  said  city,  were  made  generally  out  of  the  moneys  so  received  : 
and  no  accounts  exist  shewing  specially  what  portions  of  the  money  were  expended 
for  the  benefit  of  the  said  sixteen  poor  Blueeoat  Boys,  or  for  the  other  purposes  of 
the  act. 

The  said  guardians  kept  and  maintained  the  sixteen  poor  boys  called  Blueeoat 
Boys  and  the  other  poor  of  the  said  city,  and  discharged  and  paid  the  various  liabilities 
imposed  upon  the  said  guardians  by  the  said  act.  The  poor-law  auditor  has,  since  the 
year  1849,  audited  the  whole  of  these  accounts.  Since  the  year  1849,  the  accounts  of 
the  rents  from  the  said  lands  and  tenements  have  been  kept  separate,  and  by  different 
officers, — those  of  the  lands  and  tenements  being  kept  by  the  receiver,  and  those  relating 
to  the  pool'  by  the  clerk  of  the  poor-law  guardians. 

[650]  The  rents  and  profits  arising  from  the  lands  and  hereditaments  so  granted 
to  the  corporation  by  Queen  Elizabeth  have  always  been  more  than  sufficient  for  the 
maintenance,  educating,  and  apprenticing  the  Blueeoat  Boys  ;  and,  at  the  time  of 
apprenticing  the  pauper,  the  said  rents  and  profits  amounted  to  the  yearly  sum  of 
5001.  and  upwards.  The  said  act,  1  G.  2,  c.  xx.,  was  to  be  considered  as  incorporated 
in  and  forming  part  of  this  case. 

Charles  Drury,  the  pauper,  was  duly  nominated  and  elected  one  of  the  said  Blue- 
coat  Boys,  and  maintained  and  educated  in  pursuance  of  the  said  act  up  to  the  time 
of  his  apprenticeship,  as  hereinafter  mentioned 

By  indenture  of  apprenticeship,  dated  the  13th  of  April,  1821,  and  bearing  a  11. 
stamp,  under  the  common  seal  of  the  said  guardians,  and  executed  by  Samuel  Paris, 
of  the  city  of  Rochester,  cordwainer,  it  is  witnessed  that  the  said  guardians,  by  virtue 
and  in  pursuance  of  the  powers  to  them  given  in  and  by  the  said  1  G.  2,  c.  xx.,  put 
out,  placed,  and  bound  the  said  Charles  Drury,  a  poor  Blueeoat  Boy,  then  in  the  work- 
house of  the  said  city,  and  an  inhabitant  of  the  parish  of  St.  Margaret,  in  the  said 
city,  apprentice  to  the  said  Samuel  Paris,  with  him  to  dwell  and  serve  from  the  9th 
of  the  said  month  of  April,  for  seven  years :  And  by  the  same  indenture  the  said 
Samuel  Paris,  in  consideration  of  201.  paid  by  the  said  guardians,  covenanted  to  teach 
the  said  apprentice  the  trade  of  a  cordwainer,  and  to  provide  for  the  said  apprentice, 
so  that  he  were  not  always  a  charge  to  the  said  parish  of  St.  Margaret  or  city  of 
Canterbury. 

The  said  Charles  Drury  at  the  time  of  the  binding  was  upwards  of  seventeen  years 
of  age,  and  the  said  indenture  was  not  executed  by  him. 

No  inquiries  were  made  by  two  justices,  as  required  by  the  56  G.  3,  c.  139  ;  nor 
was  any  order  made  for  [651]  binding  the  said  boy.  The  said  indenture  was  not 
allowed  by  two  justices  ;  nor  was  any  notice  given  to  the  overseers  of  the  poor  of  the 
said  parish  of  St.  Nicholas,  Rochester,  of  the  intended  binding :  and  it  may  be  taken 
generally  that  the  provisions  in  force  at  the  time  of  the  binding,  relating  to  parish 
apprentices,  were  not  complied  with. 

At  the  time  of  the  apprenticing  of  Charles  Drury,  different  forms  of  indentures 
were  used  by  the  said  guardians  for  apprenticing  poor  Blueeoat  Boys  and  other  poor 
boys, — the  former  being  described  in  the  indentures  as  "  poor  Blueeoat  Boys,"  and  the 
latter  being  described  as  "  pool'  boys  :  "  the  usual  premium  paid  on  binding  the  former 
boys  was  201.,  and  for  the  latter,  sums  varying  from  31.  10s.  to  101. 

The  said  Charles  Drury  served  his  said  master  under  the  said  binding  for  a  time, 
and  then  ran  away,  and  during  the  whole  of  such  time  dwelt  in  the  appellant  parish 
of  St.  Nicholas,  Rochester,  and  gained  a  settlement  therein,  assuming  the  said  indenture 
to  have  been  valid  and  lawful. 

An  order  or  warrant  for  the  removal  of  the  said  Charles  Drury  and  his  two  children 
from  the  respondent  parish  of  St.  Botolph,  Bishopsgate,  to  the  said  appellant  parish, 
as  the  place  of  their  last  legal  settlement,  on  the  ground  of  his  said  apprenticeship  and 
service,  was  duly  made  on  the  24th  of  August,  1861. 

The  question  for  the  opinion  of  the  court  was,  whether  the  said  indenture  was 
valid,  and  whether  the  said  Charles  Drury  acquired  a  settlement  by  service  and 
inhabiting  under  the  same  in  the  appellant  parish. 

If  the  court  should  decide  this  question  in  the  affirmative,  then  the  said  order  of 
removal  was  to  be  confirmed,  with  costs:  but,  if  the  court  should  be  of  the  contrary 
opinion,  then  the  said  order  was  to  be  quashed,  with  costs.     And  it  was  agreed  that 
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a  judg-[652]  mcnt  in  conformity  with  the  decision  of  the  court  should  be  entered,  on 
a  motion  by  either  party,  at  the  sessions  next  or  next  bul  one  after  the  said  decision 
should  have  been  given.  And  it  was  agreed  that  the  court  should  have  power  to  draw 
any  inferences  of  fact. 

Poland,  for  the  appellants.  There  was  no  valid  binding,  and  consequently  no 
settlement  could  lie  gained  l>y  service  under  the  indenture.  There  was  no  compliance 
with  the  56  G.  3,  c.  139,  s.  11,  which  enacts  that  no  indenture  by  reason  of  which  any 
expense  whatever  shall  at  any  time  be  incurred  by  the  public  parochial  funds,  shall 
be  valid  and  effectual,  unless  approved  of  by  two  justices,  under  their  hands  and  seals  : 
and  the  boy  himself  did  not  execute  the  indenture.  In  The  King  v.  Arnesby,  3  V>. 
k  Aid.  584,  it  was  held  that  an  indenture  of  apprenticeship  executed  by  the  master 
and  father,  but  not  by  the  apprentice  himself,  is  invalid.  Reliance  will  probably  be 
placed  on  the  1  <■  2,  c.  xx..  the  18th  section  of  which  impowers  the  guardians  to 
apprentice  the  Bluecoat  Hoys  between  the  age  of  thirteen  and  fifteen.  But  there  is 
nothing  in  the  statute  to  enable  them  to  do  this  by  compulsion.  The  contention  on 
the  other  side  must  go  to  this  extent,  that  the  indenture  would  be  valid  if  executed 
by  the  guardians  without  the  consent  and  against  the  will  of  both  the  boy  and  his 
father.  [Erie,  0.  J.  The  duty  cast  upon  the  guardians  is  to  apprentice  boys  between 
the  ages  of  thirteen  and  fifteen.  The  propositus  is  over  seventeen, — two  years  out  of 
time.  What  authority  had  the  guardians  I  If  the  apprenticing  at  seventeen  is  good, 
why  might  it  not  be  equally  so  at  twenty-one?  We  will  hear  what  the  respondents 
have  to  say.] 

l.e  Breton,  for  the  respondents.  The  statute  1  Gr.  2,  [653]  c.  xx.,  which  vests  in 
the  guardians  the  revenues  of  the  Poor  Priests'  Hospital,  and  imposes  upon  them  the 
duty  to  clothe,  educate,  and  maintain  the  Bluecoat  Boys,  and  afterwards  to  apprentice 
them,  by  implication  necessarily  gives  them  the  power  to  bind  the  boys  without  assent 
and  without  execution  of  the  indenture  of  apprenticeship  by  the  boys  themselves. 
The  words  used  are  "put  them  out  apprentices,"  which  implies  something  more  than 
"bind,"  which  is  the  word  generally  found  in  the  statutes  upon  this  subject.  It  is 
true  the  hoy  in  this  case  was  beyond  the  age  limited  :  that,  however,  woidd  not  make 
the  indenture  void,  but  voidable  only.  The  43  KHz.  c.  2,  s.  5,  impowered  the  church- 
wardens anil  overseers,  with  the  assent  of  two  justices,  to  bind  poor  children  to  be 
apprentices,  where  they  shall  see  convenient,  "till  such  man  child  shall  come  to  the 
age  of  four-and-twenty  years,  or  such  woman  child  to  the  age  of  one-and-twenty  years 
or  Hi,  I, ,u,  i,i  her  marriage;  the  same  to  be  as  effectual  to  all  purposes  as  if  such  child 
were  of  full  age,  and  by  indenture  of  covenant  bound  him  or  herself."  In  Rex  v.  The 
Inhabitants  of  SI.  Petroz,  Burr.  S.  C.  248,  1  Wils.  96,  it  was  held  that  an  indenture 
binding  such  apprentice,  being  a  female,  until  the  age  of  twenty-one  years  absolutely, 
was  not  void,  but  voidable  only.  The  court,  there  said  that  they  thought  the  indenture 
"  not  '""/  for  want  of  the  alternative  of  marriage,  though  perhaps  not  obligatory  upon 
the  parties."  And  they  go  on  to  say, — "  And  though,  in  The  Ipswich  case,  the  indenture 
was  holden  'not  to  be  binding  as  between  the  parties,'  yet  it  was  holdeu  to  be  neither 
void  nor  voidable  by  tht  parish  as  h>  /In-  gaining  <<  settlement.  But,  even  if  there  was  no 
authority  in  the  case,  yet  the  indenture  ought  not  to  be  considered  as  absolutely  void, 
but  "/////  mi, I,/!, I,  :  for,  it  would  lie  extremely  hard  that  a  poor  child  who  had  [654] 
served  ten  years  under  an  indenture  of  apprenticeship  should  lose  the  benefit  "I  his 
settlement,  because  the  justice's  clerk  who  made!  the  indenture  happened  to  be  either 
ignorant  or  negligent."  The  case  there  referred  to  was  Rex  v.  The  Inhabitants  of  St. 
Nicholas  in  Tpswwi,  Burr.  S.  C.  91,  2  Sessions  Cases  (edit.  1750),  231,  2  Stra.  i066. 
It  was  there  held  that  an  indenture  for  less  than  seven  years  (as  prescribed  by  the 
"i  Eliz.  c.  4,  s.  26)  was  not  von/,  bul  only  voidable  by  the  parties.  That  was  an  extremely 
st  rung  decision,  seeing  that  the  I  1  ,|  section  of  the  statute  enact ci I  "  that  all  indentures, 
covenants,  promises,  and   bargains  of  or  for  the   having  or   taking  or   keeping  of  any 

apprentice   otherwise   hereafter  to   be   mad '   taken   than  is   hy  this  statute   limited, 

ordained,  ami  appointed,  shall  he  clearly  I'm, I  iii  the  htir  1,1  ,ill  ml,  ills  and  purposes."  In 
Tin   King  v.   The  Inhabitants  of  St.  Gregory,  2  Ad.  &  E.  99,4   N.  &  M.   137,— a  ease 

which  arose  under  the  very  same  statute  as  the  ease  now  under  eoiisideiat  ion.      it   was 

provided  by  a  subsequent  section  of  the  act,  thai  certain  guardians  of  the  poor 
should  have  power  to  bind  children  apprentices,  "provided  Buoh  children   be  not 

bound  for  a  longer  term  than  until  they  shall  have  attained  the  respective  ages 
following,"  viz.   a   boy  the  age  of  twenty  two,  and  a  girl    that  .if   twenty;  and   it   was 
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held  that  an  indenture  binding  a  boy  for  a  longer  term  than  that  allowed  by 
the  act  was  not  absolutely  void,  but  only  voidable.  In  Anonymous,  1  Salk.  67,  it 
is  said  that  "the  justices  may  force  a  master  to  take  an  apprentice,  for,  by  the 
statute,  the  justices  are  to  put  them  out,  and  therefore  must  be  construed  to  have 
consequentially  a  power  to  compel  the  master  to  receive  him."  In  Regina  v. 
Gould,  1  Salk.  381,  6  Mod.  164,  Sett.  Cas.  (1742)  135,  an  indictment  was  pre- 
ferred, "for  that  a  poor  boy  being  put  <»t!  apprentice  to  the  defendant  pursuant  to 
[655]  the  statute,  he  vi  et  armis  refused  to  provide  for  him.  Et  per  Cur.  Since  we 
allow  the  justices  power  to  put  out  apprentices,  we  must  allow  an  indictment  for 
disobedience,  either  in  case  of  not  receiving,  turning  oft',  or  not  providing  for  such 
apprentices  as  the  law  requires;  and  the  vi  et  armis  is  surplusage.''  And  see  The 
King  v.  Gierke,  2  Show.  193.  In  The  King  v.  The  Inhabitants  of  Halesworth,  3  B.  &  Ad. 
717,  lands  were  devised  for  the  relief  of  the  poor  of  H.,  one  half  of  the  revenue  to  be 
employed  for  the  relief  of  widows,  the  other  half  towards  binding  out  apprentices. 
The  rents  were  received  by  the  churchwardens,  and  not  mixed  with  the  poor-rates, 
but  kept  in  a  distinct  account.  A  parishioner  of  H.,  not  receiving  parish  relief, 
applied  to  the  churchwardens  to  provide  him  with  the  means  of  apprenticing  his 
son.  The  son  was  apprenticed,  and  the  churchwardens  paid  the  premium,  costs  of 
indenture,  and  expense  of  clothing  the  apprentice,  out  of  the  charity  fund  :  and 
it  was  held  that  this  was  not  an  indenture  by  which  an  expense  was  incurred  by 
public  parochial  fwnds,  within  the  56  Gr.  3,  c.  139,  s.  11,  and  therefore  not  void  for 
want  of  the  approval  of  two  justices  according  to  that  statute.  And,  in  a  similar 
case,  where  lands  were  devised  to  the  churchwardens  and  overseers  of  L.  and  their 
successors,  upon  trust  to  apply  the  rents  towards  educating  twenty  poor  children, 
and  a  part  thereof  yearly  towards  apprenticing  eight  of  such  children,  to  be  chosen 
out  and  allowed  by  the  said  churchwardens  and  overseers  and  the  principal  inhabitants, 
— it  was  held  that  this  also  was  not  a  public  parochial  fund  within  the  meaning  of  the 
act.  [Williams,  J.  The  apprentices  were  executing  parties  there.]  They  were  so. 
That,  no  doubt,  was  necessary  at  common  law.  [Byles,  J.  The  statute  of  Elizabeth 
does  not  in  terms  relieve  the  apprentice  from  executing.]  The  7  &  8  Vict.  c.  101, 
s.  12,  gives  [656]  power  to  the  guardians  to  bind  without  the  assent  of  the  justices. 
That  this  was  not  the  case  of  an  ordinary  parish  binding,  appears  plainly  from  the 
statements  in  the  special  case.  It  is  submitted,  therefore,  that  the  pauper  and  his 
children  gained  a  settlement  by  the  father's  service  under  the  indenture  in  question. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  should  be  for  the  appellants. 
The  question  whether  an  apprentice  who  has  not  executed  the  indenture  of  apprentice- 
ship is  bound  at  common  law,  was  decided  in  the  negative  in  the  case  of  The  King  v. 
Arnesby,  3  B.  &  Aid.  ">S4.  There,  the  son  was  taken  by  his  father,  and  the  latter 
entered  into  an  indenture  with  the  master,  under  which  the  son  served  his  time ;  and 
it  was  held  that  he  thereby  gained  no  settlement.  Abbott,  C.  J.,  says  :  "  The  words 
of  the  statute  of  the  3  W.  &  M.  c.  11,  are,  'that,  if  any  person  shall  be  bound  an 
apprentice  by  indenture,  and  inhabit  in  any  town  or  parish,  such  binding  and  inhabita- 
tion shall  be  adjudged  a  good  settlement.'  Before,  therefore,  any  settlement  can  be 
gained,  the  court  must  see  that  the  party  is  bound  by  indenture.  Now,  the  ordinary 
mode  is  for  a  party  to  bind  himself  by  executing  the  indenture.  Even  if  he  does  not 
do  that,  still,  in  the  special  case  of  a  parish  apprentice,  he  may  be  bound  without  such 
execution  ;  but  then  the  binding  takes  effect  by  the  authority  of  an  act  of  parliament. 
This,  however,  is  not  the  case  of  a  parish  apprentice  ;  and,  unless  we  were  to  hold  that 
it  is  competent  for  a  father  to  bind  his  son  apprentice  without  his  assent  (for  which  no 
authority  can  be  produced),  we  must  hold  this  indenture  to  be  invalid."  The  appren- 
tice, then,  not  being  duly  bound  at  common  law,  it  remains  for  us  to  see  if  there  is 
anything  in  the  local  act  of  1  6.  2,  e.  xx.,  to  warrant  his  being  bound  without  his 
assent.  [657]  The  43  Eliz.  c.  2,  s.  5,  gave  the  overseers  power  to  apprentice  poor 
children  against  their  will,  and  the  56  G-.  3,  c.  139,  s.  11,  created  a  jurisdiction  in  two 
justices  to  allow  such  indentures  ;  and  many  conditions  were  required  to  be  complied 
with  in  order  to  render  the  indentures  valid.  Since  that,  the  7  &  8  Vict.  c.  101,  s.  12, 
has  substituted  the  guardians  for  the  overseers,  and  enables  them  compulsorilv  to 
apprentice  poor  children  without  the  assent  of  the  justices.  The  question  for  our 
consideration  is,  whether  the  1  G.  2,  c.  xx.,  gave  power  to  the  guardians  of  the  poor 
of  the  city  of  Canterbury  to  bind  these  poor  children  apprentices,  whether  they  are 
willing  or  not,  so  as  to  make  the  indentures  in  question  valid  as  indentures  executed 
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under  the  authority  of  the  act  of  parliament.  The  statute,  having  vested  certain  lands 
and  tenements  in  the  guardians  of  the  poor  of  the  city  of  Canterbury,  in  trust  for  the 
advantage,  maintenance,  and  employment  of  the  poor  of  the  said  city,  bys.  18  enacted 
that  the  guardians  should  give  bond  "for  ever  thereafter  to  provide  for,  clothe,  and 
maintain  sixteen  poor  boys  of  the  saiil  city,  to  be  called  iilueeoat  Hoys,  and  furnish 
them  with  all  manner  of  necessaries,  and  an  apartment  by  themselves,  separate  from 
the  other  poor  in  the  said  hospital,  and  cause  the  said  sixteen  boys  to  be  instructed 
in  reading,  writing,  and  accounts,  and  /ml  th  m  and  evt  hi  t>j  tfu  //<  respectively  mU  apprt  nh<  es 
after  they  and  every  of  them  respectively  should  have  attained  their  respective  ages 
of  thirteen  years,  ami  before  their  said  ages  of  fifteen  years,  and  pay  with  every  such 
boy  so  to  be  put  out  apprentice  the  sum  of  51.,"  &c.  That  appears  to  me  to  create  a 
duty  in  the  guardians  which  would  authorize  them  so  to  apply  the  funds, — provided 
the  objects  of  the  charity  chose  to  take  advantage  of  it :  but  it  gives  them  no  power 
to  do  so  against  their  will.  The  guardians  have  no  more  authority  to  bind  these  boys 
apprentices  against  their  [658]  will  than  they  would  have  to  take  them  away  from 
their  parents  and  maintain,  clothe,  and  educate  them  against  their  will.  Besides, 
there  is  another  objection,  which  I  should  hold  to  be  fatal,  even  if  the  guardians  had 
the  power  contended  for.  They  are  to  apprentice  the  boys  "after  they  respectively 
shall  have  attained  their  respective  ages  of  thirteen  years,  and  before  their  said  ages  oj 
fifteen  years."  The  apprentice  in  question  had  at  the  time  he  was  bound  completed 
his  seventeenth  year.  The  settlement  here  depends  upon  the  statute  3  W.  it  M.  c.  1  1, 
s.  8  ;  and  that  confers  the  settlement  only  upon  an  apprentice  who  is  bound  by  inden- 
ture. The  case  of  The  Kmg  v.  Arnesby  decides  that  the  apprentice  is  not  bound  unless 
the  indenture  is  executed  by  him.  For  these  reasons,  I  am  of  opinion  that  no  settle- 
ment was  gained  by  service  under  the  indenture  in  question,  and  consequently  that 
the  appellants  are  entitled  to  judgment. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  perfectly  plain  that  no  father  or 
other  person  had  authority  to  bind  a  boy  apprentice  without  his  assent.  Unless  the 
indenture  was  executed  by  the  apprentice,  it  was  invalid.  The  43  Eliz.  c.  2,  s.  5,  and 
subsequent  statutes,  authorized  the  parish  officers,  subject  to  certain  conditions,  to 
apprentice  poor  boys  and  girls  against  the  will  both  of  the  apprentice  and  of  the 
master.  The  question  here  is,  whether  the  local  act  of  1  G.  2,  c.  xx\,  gave  to  the 
guardians  of  the  city  of  Canterbury  a  power  of  that  description.  It  seems  to  me  that 
no  such  power  is  conferred  upon  them  by  that  act ;  and  that,  if  such  a  power  did  exist, 
it  was  not  properly  exercised  upon  this  occasion,  the  apprentice  having  attained  the 
age  of  seventeen. 

Willks,  J.,  and  BYLES,  J.,  concurring, 

Judgment  for  the  appellants. 

[659]    Spaceman  v.  Miller    June  i!Tth,  1862. 

IS.  C.  :J1  L.  .1.  C.  P.  -M)\) ;  9  Jui-.  X.  S.  oil.     Followed,  In  re  Ginger,  |  l  897 
■i  Q.  B.  466  ;  Hollinshead  v.  Egan,  [1913]  A.  C.  574.] 

W.,  a  trader,  by  bill  of  sale,  dated  the  1 4th  of  July,  1856,  assigned  all  his  stuck  and 
household  furniture  to  the  plaintiff  as  security  for  an  advance  of  1001.  The  deed 
contained  a  proviso  that,  in  case  \V.,  his  executors,  &C.,  should  pay  to  the  plaintiff, 
his  executors,  Ac,  the  1001.  on  the  Nth  of  July,  1866,  or  at  such  earlier  day  or 
time  as  the  plaint  ill',  his  executors,  Ac,  should  appoint  for  payment  thereof  in  and 
by  a  notice  in  writing  given  to  W.,  his  executors,  ccc.,  twenty  four  hours  before  the 
day  or  time  so  to  be  appointed  for  payment  as  aforesaid,  and  should  in  the  mean 
time  pay  the  interest  half  yearly  to  the  plaintiff,  his  executors,  &c.,  the  deed  should 
cease  and  be  void.  There  was  also  a  covenant  by  W.  for  payment  of  the  1001.  and 
interest  ;  and,  a  further  proviso  that,  until  default  should  have  been  made  in  pay 
incut  of  the  1001.  at  the  day  appointed  tor  payment,  or  of  the  interest,  after  notice, 

it  should  be  lawful  for  W.,  his  executors,  &0.,  to  hold,  make  use  of.  and  possess  the 
goods  assigned,  without  any  hindrance  or  disturbance  by  the  plaintiff,  his  executors, 

Av.     -W.  continued  in   possession  of  the  g Is  until  the  I  Dili  of  January,  1862,  when 

I ommitted  an  act  of  bankruptcy.     <  In  the  2 1st,  the  plain  till'  left  at  his  dwelling 

house  a  notice  in  writing  ivpiiring  payment  of  the   100L  and  interest  on  the  23rd. 

On  the  22nd,  \V.  was  adjudicated  a  bankrupt,  and  on   the   same   clay  the   messenger 
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entered  and  took  possession  of  the  goods  : — Held,  that  the  goods  passed  to  the 
assignees  of  W.,  as  goods  in  his  possession,  order,  and  disposition,  at  the  time  of 
the  bankruptcy,  with  the  consent  of  the  true  owner,  within  the  125th  section  of 
the  12  &  13  Vict.  c.  106. 

This  was  an  action  for  the  conversion  of  certain  goods ;  and  by  the  consent  of  the 
parties,  and  by  a  judges'  order,  the  following  case  was  stated  for  the  opinion  of  the 
court,  without  any  pleadings  : — 

1.  The  plaintiff  in  this  action  is  a  grocer  at  Little  Hintou,  in  Wiltshire.  The 
defendant  is  the  official  assignee  (duly  appointed)  of  Charles  Whiteman,  a  bankrupt. 

2.  From  the  1st  of  January,  1855,  until  the  time  of  his  bankruptcy,  Whiteman 
was  a  grocer  at  Wanborough,  in  Wiltshire,  and  also  carried  on  the  business  of  a 
carrier. 

3.  The  same  business  in  its  several  branches  had  been  previously  carried  on  by 
Whiteman 's  brother,  of  whom  Whiteman  had  purchased  the  good-will,  stock  in  trade, 
horses,  carts,  and  some  household  furniture  for  1  VOL  :  and  Whiteman  bad  paid  down 
701.  on  taking  possession  in  January,  1855. 

4.  In  June,  1856,  the  brother  required  payment  of  the  balance,  namely  1001.  ;  and 
Whiteman,  being  unable  to  pay  the  same,  applied  to  the  plaintiff,  who  consented  to 
lend  him  1001.  for  the  purpose  of  this  payment,  on  his  giving  as  security  a  bill  of  sale 
of  all  the  horses,  carts,  and  stock  in  trade  with  which  White-[660]  man  then  carried 
on  his  business,  and  also  of  his  household  furniture.  The  bill  of  sale  was  executed  by 
the  plaintiff  and  Whiteman  on  the  14th  of  July,  1856  (the  day  it  bears  date);  and  at 
the  time  of  execution  the  1001.  was  paid  by  the  plaintiff  to  Whiteman,  and  the  1001. 
was  shortly  afterwards  paid  to  his  brother  by  Whiteman,  in  completion  of  his  purchase. 
The  following  is  a  copy  of  the  bill  of  sale,  which  was  duly  stamped  and  filed  under 
the  statute  17  &  18  Vict.  c.  36  : — 

"This  indenture,  made  the  14th  of  July,  1856,  between  Charles  Whiteman  of 
Wanborough,  in  the  county  of  Wilts,  grocer,  of  the  one  part,  and  Thomas  Spackman, 
of  Little  Hinton,  in  the  said  county,  grocer,  of  the  other  part :  Whereas  the  said 
Thomas  Spackman,  at  the  request  of  the  said  Charles  Whiteman,  has  agreed  to  lend 
him  the  sum  of  1001.,  and  the  said  Charles  Whiteman  has  agreed  to  secure  the  repay- 
ment of  the  same  with  interest  to  the  said  Thomas  Spackman  by  the  assignment  and 
in  the  manner  hereinafter  appearing  ;  Now  this  indenture  witnesseth  that,  in  con- 
sideration of  the  sum  of  1001.  paid  by  the  said  Thomas  Spackman  to  the  said  Charles 
Whiteman  at  or  before  the  execution  of  this  indenture,  the  receipt  of  which  sum  the 
said  Charles  Whiteman  hereby  acknowledges,  and  discharges  the  said  Thomas  Spack- 
man, his  executors,  administrators,  and  assigns  from  the  payment  thereof,  he  the  said 
Charles  Whiteman  doth  by  this  present  indenture  bargain,  sell,  and  assign  unto  the 
said  Thomas  Spackman,  his  executors,  administrators,  and  assigns  all  and  every  the 
goods,  chattels,  implements,  utensils,  and  things  which  are  now  in,  about,  and  belonging 
to  the  dwelling-house,  shop,  stables,  outbuildings,  yards,  gardens,  and  land  of  the  said 
Charles  Whiteman,  situate  and  being  at  Wanborough  aforesaid,  now  in  his  occupation  ; 
and  all  the  [661]  right,  title,  interest,  property,  claim,  and  demand  of  the  said  Charles 
Whiteman  to,  in,  and  upon  the  said  goods,  chattels,  and  premises,  and  every  part 
thereof,  to  have,  take,  receive,  and  enjoy  the  goods,  chattels,  and  premises  expressed 
to  be  hereby  assigned  unto  the  said  Thomas  Spackman,  his  executors,  administrators, 
and  assigns,  as  his  and  their  own  property  and  effects:  Provided,  nevertheless,  that, 
in  case  the  said  Charles  Whiteman,  his  executors  or  administrators,  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Thomas  Spackman,  his  executors,  adminis- 
trators, or  assigns,  the  said  sum  of  1001.  on  the  14th  of  July,  1866,  or  at  such  earlier 
day  or  time  as  the  said  Thomas  Spackman,  his  executors,  administrators,  or  assigns 
shall  appoint  for  payment  thereof  in  and  by  notice  in  writing  to  be  given  to  the  said 
Charles  Whiteman,  his  executors  or  administrators,  or  left  at  his  or  their  usual  or 
last-known  place  of  abode  in  England  twenty-four  hows  liefore  the  day  or  time  so  to  be 
appointed  for  payment  us  aforesaid,  and  do  and  shall  in  the  meantime  until  the  re-payment 
of  the  said  principal  sum  of  1001.  at  either  of  the  periods  aforesaid,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Thomas  Spackman,  his  executors,  administrators, 
in  assigns,  interest  thereon  at  the  rate  of  51.  per  centum  per  annum,  by  equal  half- 
yearly  payments,  on  the  14th  of  January  and  the  14th  of  July  in  every  year,  and  also 
a  proportional  part  of  such  interest  for  the  fractional  period  of  the  half-year  (if  any 
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which  shall  elapse  between  the  last  half-yearly  day  of  payment  and  the  expiration  of 
the  notice  so  to  be  given  by  the  said  Thomas  Sp.ukman,  his  executors,  administrators, 
or  assigns,  for  the  payment  of  the  said  principal  sum  of  L00L  as  aforesaid,  such  pro- 
portional part  to  be  paid  immediately  on  the  expiration  of  such  notice,  and  such  several 
payments  to  be  made  without  any  deduction  [662]  or  abatement  whatsoever  ;  and  in 
ease  the  said  Charles  Whiteman,  his  executors,  administrators,  or  assigns,  shall  pay 
the  costs  and  expenses  of  any  sale  which  the  said  Thomas  Spackman,  his  executors, 
administrators,  or  assigns,  shall  or  may  have  begun  or  made  in  exercise  of  the  power 
of  sale  hereinafter  contained, — then  and  in  such  case  this  present  indenture,  and  every 
power  and  provision  herein  contained,  shall  cease  and  be  void  :  And  the  said  Charles 
Whiteman,  for  himself,  his  executors  and  administrators,  doth  hereby  covenant,  promise, 
and  agree  to  and  with  the  said  Thomas  Spackman,  his  executors,  administrators,  and 
assigns,  that  he  the  said  Charles  Whiteman,  his  executors,  administrators,  or  assigns, 
will,  after  notice  given  by  the  said  Thomas  Spackman,  his  executors,  administrators, 
or  assigns,  according  to  the  terms  of  the  proviso  for  making  void  the  present  indenture 
hereinbefore  contained,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas 
Spackman,  his  executors,  administrators,  or  assigns,  the  said  sum  of  1U01.  and  interest 
thereon  at  the  rate  of  51.  per  centum  per  annum,  and,  until  such  demand  shall  be  made, 
will  pay  interest  to  the  said  Thomas  Spackman,  his  executors,  administrators,  or 
assigns,  at  the  rate  of  51.  per  centum  per  annum,  by  equal  half-yearly  payments,  on 
the  14th  of  January  and  14th  of  July  in  every  year:  Provided  also,  and  it  is  hereby 
also  declared  and  agreed  that,  after  default  shall  be  made  by  the  said  Charles  White- 
man,  his  executors  or  administrators,  in  payment  of  the  said  sum  of  1001.  and  interest, 
or  any  part  thereof,  contrary  to  the  tenor  and  effect  of  the  before-mentioned  proviso, 
and  in  respect  of  the  said  interest,  after  notice  shall  have  been  given  by  the  said 
Thomas  Spackman,  his  executors,  administrators,  or  assigns,  to  the  said  Charles 
Whiteman,  his  executors  or  administrators,  or  left  for  him  or  them  at  his  or  their 
[663]  usual  place  or  places  of  abode,  requiring  the  payment  of  such  interest, — then 
and  in  such  case  it  shall  be  lawful  for,  and  the  said  Charles  Whiteman  doth  hereby 
tmpower,  the  said  Thomas  Spackman,  his  executors,  administrators,  or  assigns,  with- 
out any  interruption  by  him  the  said  Charles  Whiteman,  his  executors  or  adminis- 
trators, to  seize  and  take  possession  of  all  and  every  the  goods,  chattels,  and  premises 
expressed  to  be  hereby  assigned,  and  of  all  goods,  chattels,  utensils,  implements,  and 
things  which  from  time  to  time  shall  or  may  have  been  substituted  in  lieu  of  the  said 
goods,  chattels,  and  premises  expressed  to  be  hereby  assigned,  or  any  part  thereof, 
or  which  shall  for  the  time  being  be  found  in  or  about  the  said  dwelling-house,  shop, 
stables,  outbuildings,  yards,  gardens,  and  lands  at  Wanborough  aforesaid,  either  in 
the  lifetime  of  the  said  Charles  Whiteman  or  after  his  decease ;  and  also  to  sell  and 
dispose  of  all  and  singular  the  said  several  goods,  chattels,  and  premises  by  public 
auction  or  private  contract,  and  either  together  or  in  several  lots,  with  full  power  to 
buy  in  the  same  or  any  part  thereof  at  any  auction,  and  to  re-sell  the  same,  without 
being  liable  for  any  loss  or  deficiency  consequent  on  such  re-sale,  and  to  receive  and 
take  tin-  moneys  to  arise  by  such  sale  thereof,  and  therewith  in  the  first  place  to 
retain  to  and  reimburse  himself  and  themselves  the  said  Thomas  Spackman, 
his  executors,  administrators,  or  assigns,  all  costs,  charges,  and  expenses  which  he  or 
they  may  incur  or  be  put  unto  in  and  about  making  any  such  sale  or  sales,  and  also 
in  and  about  the  receipt  and  recovery  of  the  said  sum  of  1001.  and  interest  respec- 
tively ;  and  in  the  next  place  to  retain  to  and  repay  himself  and  themselves  the  said 
Thomas  Spackman,  his  executors,  administrators,  or  assigns,  the  said  sum  of  1001., 
and  the  interest  thereon,  or  so  much  thereof  as  shall  then  remain  un  [664]  paid  ;  and, 

fr and  after  full  payment  and  satisfaction  of  such  costs,  charges,  and   expenses, 

sum  and  sums  of  money  as  aforesaid,  to  pay  the  surplus  (if  any)  of  the  money  arising 
from  such  sale  or  sales  as  aforesaid   unto   the   said   Charles    Whiteman,  Ins  executors, 

administrators,  or  assigns :  Provided  also,  and  it  is  hereby  declared  and  agreed,  that, 

until  default  shall  have  been  made  in  payment  of   the   said  sum  of  1001.  at  the  day  or 

time  hereinbefore  appointed  for  payment  thereof,  contrary  to  the  tenor  and  effect  oi 
the  proviso  hereinbefore  contained,  or  until  default  Bhall  be  made  in  payment  of  the 

interest  of  the  said   principal   sum,  or  some   part   thereof,  on  BOme  or  one  of   the  days 

or  times  hereinbefore  appointed  for  payment  thereof,  contrary  to  the  same  proviso, 

and    until    in    respect    of    the    said    interest    noliee   shall    lie   given    by   I  he  said  Thomas 

Spackman,  his  executors,  administrators,  or  assigns,  unto  the  said  Charles  Whiteman, 
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his  executors  or  administrators,  or  left  for  him  or  them  at  his  or  their  usual  or  last- 
known  place  or  places  of  abode  in  England,  requiring  the  payment  of  such  interest, 
it  shall  be  lawful  for  the  said  Charles  Whiteman,  his  executors  or  administrators,  to 
hold,  make  use  of,  and  possess  the  goods,  chattels,  and  premises  hereby  assigned  or 
intended  so  to  be,  without  any  manner  of  hindrance  or  disturbance  by  him  the  said 
Thomas  Spackman,  his  executors,  administrators,  or  assigns.     In  witness,"  &c. 

5.  The  plaintiff  never  took  possession  of  any  of  the  goods,  chattels,  or  effects 
comprised  in  the  said  bill  of  sale :  and  the  said  Charles  Whiteman  continued  in  the 
actual  possession  and  apparently  in  the  ownership  of  the  same  up  to  and  at  the  time 
of  his  being  adjudicated  a  bankrupt,  as  hereinafter  mentioned. 

6.  At  the  date  of  the  bill  of  sale,  the  bankrupt  owed  his  father  801.,  money  which 
he  had  borrowed  in  [665]  January,  1855,  and  has  never  repaid:  but,  at  the  time  of 
the  execution  of  such  bill  of  sale,  with  the  exception  of  this  debt,  Whiteman's 
liabilities  were  but  little. 

7.  Whiteman  carried  on  the  said  business  from  January  1855,  at  the  dwelling- 
house  mentioned  in  the  bill  of  sale,  until  the  19th  of  January,  1862,  when,  being 
largely  indebted,  and  unable  to  meet  his  creditors,  he  suddenly  absented  himself 
therefrom,  with  intent  to  defeat  or  delay  his  creditors,  and  did  not  return  thereto 
until  some  days  after  he  had  been  adjudicated  bankrupt. 

8.  On  the  21st  of  January,  the  plaintiff  heard  that  Whiteman  had  so  absented 
himself,  and  with  such  intent  as  aforesaid  ;  and,  on  the  same  day,  he  caused  a  notice 
requiring  payment  of  his  debt  and  interest  to  be  read  over  and  given  to  Whiteman's 
wife,  at  the  said  dwelling-house. 

The  following  is  a  copy  of  such  notice  : — 

"  To  Charles  Whiteman,  of  Wanhoroiigh,  in  the  county  of  Wilts,  grocer,  and  all 
others  whom  it  may  concern  : — 

"  I,  the  undersigned,  Thomas  Spackman,  of  Little  Hinton,  in  the  county  of  Wilts, 
grocer,  hereby  give  you  the  said  Charles  Whiteman  notice  that  I  do  hereby  require 
payment  to  be  made  to  me,  on  the  23rd  of  January  instant,  of  the  principal  sum  of 
1001.  secured  to  me  by  your  indenture  dated  the  14th  of  July,  1856,  and  of  the 
interest  on  such  principal  sum  from  the  14th  of  July  last,  at  the  rate  of  51.  per 
centum  per  annum  :  And  I  do  further  give  you  notice  that,  if  default  be  made  in 
payment  of  the  said  principal  sum  and  interest,  I  shall  proceed  to  exercise  all  the 
rights,  powers,  and  remedies  given  to  me  by  the  said  indenture  for  raising  and 
paying  the  said  principal  sum  and  interest.     Witness,"  &c. 

(Signed)        "Thomas  Spackman." 

[666]  i'.  On  the  same  21st  of  January,  the  plaintiff  himself  went  to  Whiteman's 
house,  and  took  an  inventory  of  all  goods  and  things  in  and  about  the  said  house 
and  premises. 

10.  On  the  22nd  of  January,  Whiteman  was  duly  adjudicated  a  bankrupt,  upon 
the  act  of  bankruptcy  by  absenting  himself  as  aforesaid,  and  on  the  petition  of  William 
Blind,  a  creditor :  and,  on  the  same  day,  possession  of  all  the  goods  and  effects  in 
and  about  the  said  dwelling-house  and  premises  was  taken  by  the  messenger  of  the 
Bristol  district  court  of  Bankruptcy  on  behalf  of  the  defendant  as  the  official  assignee 
appointed  under  the  bankruptcy. 

11.  At  the  time  of  the  bankruptcy  only  a  part  of  the  goods  actually  assigned  by 
the  bill  of  sale  remained  on  the  bankrupt's  premises ;  the  rest  having  from  time  to 
time  been  previously  disposed  of  and  removed  by  the  bankrupt:  and  it  is  in  respect 
of  such  part  of  the  goods  assigned  and  so  remaining  on  the  premises  that  the  present 
action  was  brought,  and  the  plaintiff's  claim  arises.  The  plaintiff  does  not  claim  any 
fixtures  by  the  bill  of  sale. 

12.  On  the  31st  of  January,  a  written  notice  of  demand  by  the  plaintiff  of  the 
goods  and  things  actually  assigned  and  so  remaining  (which  were  particularised 
in  such  notice),  was  served  on  the  messenger  of  the  court  of  Bankruptcy,  so  in 
possession  as  aforesaid  of  the  bankrupt's  estate  :  and,  on  the  1st  of  February  follow- 
ing, a  like  notice  was  served  on  the  defendant. 

13.  On  the  30th  of  January,  the  goods  assigned  and  so  remaining  were  advertised 
for  sale  by  the  defendant.  On  the  3rd  of  February,  an  order  of  the  court  of  Bank- 
ruptcy was  duly  obtained  by  the  defendant  under  the  125th  section  of  the  Bankrupt 
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Law  Consolidation  Act,  1849,  for  the  sale  of  these  goods  for  the  benefit  of  [667]  the 
creditors  under  the  bankruptcy,  as  being  goods  which  the  bankrupt  at  the  time  he 
became  bankrupt  had  by  the  consent  and  permission  of  the  true  owner  in  his  posses- 
sion, order,  and  disposition,  and  whereof  he  was  reputed  owner ;  and  the  same  goods 
were  afterwards  accordingly  sold  by  the  defendant  on  the  4th  of  the  same  month  of 
February,  and  realized  the  sum  of  601.,  which  sum  by  agreement  between  the  parties 
was  for  the  purpose  of  this  case  to  be  considered  as  remaining  in  the  hands  of  the 
defendant  to  abide  the  decision  upon  this  case. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  entitled 
to  recover  in  this  action. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  in  this 
action,  judgment  was  to  lie  entered  for  him  for  the  sum  of  601.,  with  costs.  If  the 
court  should  be  of  opinion  that  the  plaintiff  was  not  entitled,  judgment  of  non-pros 
was  to  be  entered,  with  costs. 

Macnamara  (with  whom  was  Karslake,  Q.  C),  for  the  plaintiff.  It  is  submitted, 
that,  under  the  circumstances  stated  in  this  case,  the  property  in  question  did  not  pass 
to  the  assignee,  the  bankrupt  not  being  at  the  time  of  the  bankruptcy  in  possession  of 
them  as  reputed  owner  within  the  1 -25th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict.  c.  10i>),  which  ftmains  unaltered  by  the  Bankruptcy  and 
Insolvency  Act,  1861,  24  &  25  Vict.  c.  134  The  cases  upon  that  section  have  always 
supposed  that  there  was  a  reputed  as  contradistinguished  from  the  true  owner.  In 
Ex  parte  Dale,  in  re  Barker,  Buck,  B.  C.  365,  the  Vice-Chancellor  (Sir  John  Leach) 
defines  the  "true  owner"  to  be  "the  person  who  has  the  legal  [668]  right  to  the 
possession  and  the  power  of  dealing  with  the  property."  It  necessarily  implies  that 
there  should  be  a  true  owner  by  whose  consent  another  is  left  in  possession  of  the 
property  at  the  time  of  the  bankruptcy.  The  deed  in  question  amounts  to  a  re-demise  ; 
and  Whiteman  was  in  fact  a  termor  of  the  goods,  his  rights  as  such  being  defeasible 
on  the  happening  of  certain  events  mentioned  in  the  bill  of  sale.  During  the  sub- 
sistence of  the  term,  Whiteman  was  the  true  owner,  the  plaintiff  having  only  a 
reversionary  interest.  The  case  of  Fennv.  Bittledon,  7  Exch.  152,  is  quite  decisive. 
There  A.,  by  deed  dated  the  28th  of  September,  1845,  conveyed  certain  goods  to  B., 
subject  to  a  proviso  that,  if  he  should  pay  B.  the  sum  thereby  secured  on  the  22nd  of 
March,  1850,  or  at  such  earlier  day  or  time  as  B.  should  appoint  by  giving  A.  fourteen 
days'  notice,  and  should  pay  interest  in  the  meantime  half-yearly,  the  conveyance 
should  be  void  ;  and  it  was  thereby  agreed  between  the  parties  that,  until  default 
should  be  made  in  the  payment  of  the  principal  sum  secured  at  the  time  therein 
specified,  or  the  interest  fourteen  days  after  notice,  it  should  be  lawful  for  A.,  his 
executors  or  administrators,  to  hold  and  enjoy  the  chattels.  A.  continued  in  posses 
sion  of  the  chattels  according  to  the  agreement  until  the  13th  of  December,  1849, 
when  he  became  bankrupt ;  and  his  assignees  (the  defendants),  on  the  19th  of  February 
1860,  sold  the  whole  of  the  chattels  absolutely,  and  not  merely  the  bankrupt's  interest 
in  them.  No  demand  had  been  made  on  A.  by  B.,  or  by  the  plaintiff  (the  assignees 
of  B.)  for  the  principal  money  or  interest  in  the  mean  time.  And  it  was  held, — first, 
that  the  deed  did  not  give  a  mere  possession  and  use  of  the  goods  to  A.  as  bailee  or 
tenant  at  will,  but  the  right  of  possession  and  use  for  the  term  ending  the  22nd  of 
March,  1850,  defeasible  by  non  payment  of  [669]  the  principal  or  of  the  interest 
according  to  the  terms  of  the  deed,— but,  secondly,  that  the  sale  by  the  assignees  of 
A.,  the  bankrupt,  destroyed  the  bailment,— -and,  thirdly,  that  the  sale  by  the  assignee 
was  equivalent  to  a  sale  by  the  bailee  himself,  and  consequently  that  trover  would 
lie  by  the  assignees  of  the  mortgagee  against  the  assignees  in  bankruptcy  of  the 
mortgagor,  for  the  conversion  by  the  goods  during  the  term.  That  case  distinctly 
shews  that  there  was  a  term  in  the  mortgagor,  dining  the  subsistence  of  which  the 
assignees  had  no  right  to  take  the  goods,  as  being  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  as  reputed  owner.  Parke,  I'..,  in  giving  judgment,  there  says: 
"We  think  that  the  effect  of  the  agreement  of  the  parties  in  this  case  was  to  give 
not  a  mere  possession  and  the  use  of  the  chattels  to  Malpas  as  a  bailee,  but  the  right 
of  possession  and  use  lor  the  term  ending  the  22nd  of  March,  L850,  defeasible  by 
Don-paymenl  of  the  principal  on  Fourteen  days' notice,  and  non  payment  of  the  interest 
in  the  meantime.  The  duration  of  the  time  of  holding  was  not  uncertain,  as  it  would 
have  been  had  it  been  only  until  such  notice  had  I 'ecu  given  ;  and  in  that  case  it  might 
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have  been  a  term  for  life  (which  would  not  be  so  in  the  case  of  a  demise  of  land,  for 
want  of  livery  of  seisin).  But  it  has  a  certain  limit  which  it  cannot  exceed,  viz.  the 
22nd  of  March.  It  is  therefore  good  as  a  grant  of  a  term  defeasible,  as  suggested  by 
Mr.  Preston  in  his  commentary  on  the  passage  in  Sheppard's  Touchstone,  272.  It  is 
too  late  to  contend  that  the  provision  as  to  possession  was  a  mere  covenant,  after  the 
cases  on  the  subject,  concluding  with  Bradlty  v.  Copley,  1  C.  B.  699."  There  are 
numerous  cases  to  the  same  effect.  [Williams,  J.,  referred  to  Freshney  v.  Can  id:, 
1  Hurlst.  &  X.  653.  There,  a  trader  by  deed  assigned  his  goods  by  way  of  mortgage, 
subject  to  a  proviso  that  it  should  lie  lawful  [670]  for  him  to  hold  and  make  use  of 
the  goods  until  default  in  payment  of  the  money  secured,  after  demand  in  writing:  the 
mortgagee  having  allowed  the  trader  to  continue  in  possession  of  the  goods  until 
after  his  bankruptcy, — it  was  held  that  the  goods  were  at  the  time  of  the  bankruptcy 
in  the  order  and  disposition  of  the  bankrupt  with  the  consent  of  the  true  owner, 
within  the  meaning  of  the  125th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1^49.]  There,  the  money  was  payable  on  demand.  That  is  the  distinction.  Here, 
a  term  is  created,  defeasible  on  a  twenty-four  hours'  notice, — precisely  as  in  Fenn 
v.  BitUeston.  This  is  rather  within  the  case  of  Midler  v.  Moss,  1  M.  &  Schv.  335. 
There,  by  agreement  between  B.  and  the  defendant,  B.  agreed,  on  payment  to  him 
of  a  sum  certain,  to  convey  to  the  defendant  a  dwelling-house,  and  to  deliver  posses- 
sion of  all  the  household  furniture  and  stoch,  and  that,  after  formal  possession  delivered 
to  the  defendant,  B.  should  be  allowed  to  remain  in  possession  for  three  months 
without  paying  rent  (which  agreement  was  notorious  in  the  neighbourhood),  and  the 
money  was  paid  by  the  defendant,  and  a  formal  delivery  made  to  him,  and  B  was 
afterwards  left  in  possession  according  to  the  agreement.  B.  became  bankrupt  whilst 
he  so  remained  in  possession,  and  before  the  expiration  of  the  three  months:  and  it 
was  held  that  this  was  not  a  possession  by  the  bankrupt  within  the  1  Jac.  1,  c.  19,  s.  7. 
"It  was  a  part  of  the  contract,"  said  Lord  Ellenborough,  "that  the  bankrupt  should 
remain  in  possession  during  the  three  months  ;  therefore,  during  that  period,  he  was 
in  possession  of  his  own  right,  as  owner,  and  not  by  permission  of  the  true  owner: 
and,  as  to  his  being  reputed  owner,  the  case  states  that  the  transfer  was  notorious. 
No  person  was  deceived.  Besides,  reputed  ownership  is  a  fact  which  ought  to  have 
been  found,  to  raise  the  [671]  question  at  all.  It  might  have  been  a  very  different 
thing  if  the  bankrupt  had  retained  the  possession  without  its  being  a  part  of  the 
contract."  The  courts  have  manifestly  been  less  willing  to  extend  the  construction 
of  the  reputed  ownership  clause  since  the  passing  of  the  act  for  the  registration  of 
bills  of  sale,  17  A  18  Vict.  c.  36. 

Prideaux  (with  whom  was  Montague  Smith,  Q.  G.),  contra.  The  only  question 
is,  whether  the  bankrupt  was  at  the  time  of  his  bankruptcy  in  the  reputed  ownership 
of  these  goods  with  the  consent  of  the  true  owner.  There  is  a  marked  distinction 
between  Fenn  v.  BitUeston  and  the  case  now  under  consideration.  There,  the  question 
of  reputed  ownership  did  not  arise  at  all.  Bankruptcy  was  a  link  in  the  title,  but 
no  element  in  the  decision.  All  that  the  ease  decided  was  that,  where  there  is  an 
assignment  of  goods,  and  a  covenant  that  the  assignor  shall  be  entitled  to  the  enjoy- 
ment of  the  goods  until  the  happening  of  a  certain  event,  the  assignee  cannot  maintain 
trover  for  them  until  that  event  has  happened,  that  the  sale  by  the  assignees  in 
bankruptcy  was  such  a  violation  of  the  terms  of  enjoyment  stipulated  for  by  the  deed 
as  to  destroy  the  right  of  enjoyment  by  the  assignor,  and  to  entitle  the  assignee  under 
the  deed  to  maintain  trover.  It  is  impossible  to  distinguish  this  case  from  Freshney 
v.  Currid;  1  Hurlst.  &  N.  653.  Pollock,  C.  B.,  there  says  :  "  The  plaintiffs,  by  agree- 
ing to  leave  the  bankrupt  in  possession  of  the  goods,  did  not  prevent  their  passing  to 
the  assignees  as  having  been  in  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner,  and  the  assignees  were  justified  in  treating  them  as  having 
passed  under  the  fiat."  And  Martin,  B,  says:  "The  object  of  the  act  is  that,  if  the 
owner  permits  another  person  to  have  possession  as  [672]  reputed  owner,  he  must 
take  the  consequences  of  it,  and,  in  the  event  of  bankruptcy,  the  creditors  become 
entitled  to  the  goods."  In  all  these  cases,  the  assignee  and  not  the  assignor  is  the 
true  owner  within  the  125th  section  of  the  Bankrupt  Act:  the  only  right  which  the 
assignor  has  is  the  right  of  enjoyment  until  the  happening  of  a  given  event,  whether 
on  demand  or  on  notice.  [Kemplay,  Amicus  Curia',  said  that  he  had  been  informed 
by  the  late  Mr.  Cowling  that,  in  Fenn  v.  BitUeston,  the  question  of  reputed  ownership 
went  to  the  jury,  and  they  negatived  it.     Willes,  J.     The  question,  therefore,  in  that 
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case  may  be  considered  as  free  from  the  reputed  ownership  point.  Williams,  J.  That 
accounts  for  that  which  is  otherwise  inexplicable  in  that  ease.]  In  Retjuobk  v.  Hull, 
4  Hurlst.  it  X.  519,  a  trader  executed  a  bill  of  sale  of  his  stock  in  trade  and  all  his 
other  effects  to  the  defendant,  an  auctioneer.  On  the  17th  of  June,  in  pursuance  of 
an  arrangement  between  the  parties,  the  defendant  came  on  the  premises  of  the  trader 
and  attempted  to  sell  the  goods,  but  there  were  no  buyers,  and  nothing  was  sold. 
The  defendant  then  left  the  premises,  and  the  trader  remained  there,  and  continued 
to  carry  on  business  till  the  22nd,  when  he  committed  an  act  of  bankruptcy.  The 
sale  had  been  advertised,  but  it  (lid  not  appear  that  the  goods  were  advertised  to 
be  sold  as  the  goods  of  the  defendant.  And  it  was  held  that,  notwithstanding  the 
attempted  sale,  the  goods  were  in  the  possession  of  the  bankrupt  as  reputed  owner 
with  the  consent  of  the  true  owner  at  the  time  of  the  bankruptcy,  and  therefore  passed 
to  his  assignees.  "The  goods,"  said  Hiamwell,  B.,  "continued  in  the  house,  the 
bankrupt  carrying  on  business  and  dealing  with  them.  Their  being  in  the  house  was 
the  act  of  the  true  owner ;  and  therefore  they  were  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  [673]  true  owner."  And  Chanuell,  B.,  said  : 
"The  advertisement  of  sale  did  not  destroy  the  apparent  ownership,  and  was  no  with- 
drawal of  the  defendant's  consent  to  its  continuance."  So,  in  Hornsby  v.  Miller, 
1  E.  A  E.  192,  L.  bought  of  the  plaintiffs,  agricultural  implement  makers,  a  portable 
steam-engine,  paid  part  of  the  price,  and,  to  secure  the  balance,  executed  a  deed,  by 
which  he  assigned  the  engine  to  the  plaintiffs  by  way  of  mortgage,  with  power  to  the 
plaintiffs  to  enter  upon  the  premises  of  L.  or  any  other  place  where  the  engine  might 
be,  and  take  the  same,  as  effectually  as  L.  could  do,  and  also  in  the  name  of  L.  to  sue 
for  and  recover  it, — habendum  to  the  plaintiffs,  in  trust,  when  they  should  think 
proper,  to  take  actual  possession  of  and  sell  the  engine,  and,  after  paying  expenses, 
principal,  and  interest,  to  pay  the  surplus  to  L.,  with  a  proviso  that,  in  default  of 
payment  of  principal  and  interest  upon  demand  in  writing  signed  by  the  plaintiffs, 
the  plaintiffs  might  possess  the  engine  ;  and  that,  if  L.  before  such  sale  should  pay  the 
principal,  interest  and  expenses,  the  deed  should  be  void.  There  was  also  a  covenant 
by  L.  1 1 .  pay  principal  and  interest  on  demand.  The  deed  was  registered  under  the 
17  A  [8  Viet.  e.  36.  L.  was  notoriously  in  the  habit  of  receiving  and  having  on  his 
premises  implements  from  the  makers,  and  disposing  of  them  on  account  of  the 
makers,  on  commission.  He  took  possession  of  the  engine,  and  was  in  the  habit  of 
letting  it  out  to  hire  in  the  way  of  his  trade.  He  became  bankrupt  at  a  time  when 
the  engine  was  in  possession  of  a  farmer,  to  whom  it  had  been  so  let  by  him  on  hire. 
At  that  time,  no  written  demand  had  been  made  on  L.  by  the  plaintiffs  for  payment. 
The  defendants,  as  assignees  under  the  bankruptcy,  took  possession  of  the  engine,  as 
being  in  the  possession,  order,  and  disposition  of  L.  at  the  time  [674]  of  his  bank 
puptcy,  with  the  consent  of  the  true  owner,  and  sold  it  under  an  order  of  the  oourl 
of  Bankruptcy.  It  was  held  that  they  were  justified  in  so  doing.  Lord  Campbell 
there  says:    "Mr.  Karslake  admits  the  authority  and  applicability  of  Freshmy  \. 

('until; .  and  tin lv  distinction  suggested  between  that  case  and  the  present  is,  that 

here  the  actual  possession  of  the  chattel  was  not  in  the  hands  of  the  bankrupt,  but  in 
those  of  the  farmer  to  whom  he  had  let  it,  That  I  do  not  think  a  sufficient  distinc- 
tion. I  do  not  throw  any  doubt  on  the  other  cases  which  have  been  cited  for  the 
plaintiffs,  where  a  third  party  had  a  legal  light  to  the  possession.  But,  what  was  the 
chattel  here,  and  what  use  was  made  of  it  J  It  was  a  portable  chattel,  to  be  let  out, 
and  returned  to  the  party  letting  it.  That  would  strengthen  the  belief  that  the 
party  letting  was  the  actual  owner.  If  we  are  to  adhere  to  the  decision  ot  Freskney 
v.  Carrick,  WO  must  give  judgment  lor  the  defendants.'  These  three  cases,  it  is 
submitted,  an'  quite  decisive  of  the  question.  [Willes,  J.  The  effect  of  the  deed 
here  is,  a  mortgage  of  the  goods,  and  a  re-demise  until  the  11th  of  duly,   L866,  subject 

to  its  being  put  an  end  to  in  the  meantime  by  a  twenty-four  hours'  notice.  The 
matter  was  very  much  discussed  in  Lmgham  \.  Biggs,  I  Bos.  .V  I*.  82.  There,  the 
furniture  of  a  coffee  house  keeper  was  taken  In  execution  by  a  oreditor,  and,  without 
ever  being  removed,  was  let  by  him  to  the  coffee  house  keeper,  who  became  bankrupt 
while  iii  possession  of  it  :  and  it  was  held  thai  the  assignees  might  seize  it,  tiudei  the 
21  .lac.  1,  c.  19,  s.  11.     So,  in  Clark  \.  Crovmshaw,  '■'•  B.  &  Ad.  804,  I.  took  ,i  lease  oi 

a  mill  and  forge,  and  bought  the  fixed  and  movable  implements,  Ac,  bill  it  H  as  agreed 

thai  they  should  be  delivered  up  at  theend  or  other  determination  of  the  term,  at  a 

valuation,  if  the  Lessors  should  give  fifteen  [675]  months'  notice  of  their  desire  to  have 
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them.  L.  afterwards  conveyed  all  his  interest  in  the  premises,  implements,  &c,  to  a 
creditor,  in  trust,  if  default  should  be  made  by  L.  in  paying  certain  instalments,  to 
enter  upon  and  sell  the  same,  and  satisfy  himself  out  of  the  proceeds,  re-assigning  the 
residue  ;  and,  if  the  lessors  should  require  a  re-sale  of  the  implements,  &c,  the  pro- 
ceeds of  such  re-sale  were  to  go  in  discharge  of  the  debt,  if  unsatisfied.  L.  made 
default,  and  subsequently  became  bankrupt,  after  which,  and  during  the  term,  the 
creditor,  who  had  not  before  interfered,  entered  upon  the  property.  On  trespass 
brought  by  the  assignees,  it  was  held  that  L.  had  at  the  time  of  his  bankruptcy  the 
reputed  ownership  of  the  movable  goods,  but  not  of  the  fixtures  :  and  Parke,  J.,  said  : 
"On  the  default  made  by  the  bankrupt,  the  defendant  should  have  given  notice,  and 
entered  pursuant  to  the  deed  ;  but,  instead  of  doing  so,  he  allowed  L.  to  retain  the 
apparent  ownership,  and  the  right  of  the  assignees  by  relation  had  attached  before 
the  defendant  entered."]  The  circumstance  of  a  specific  time  being  mentioned  can 
make  no  difference,  so  long  as  the  mortgagor  is  allowed  to  remain  in  possession  of  the 
goods.  And  the  principle  is  the  same  whether  there  be  a  re-demise  or  not.  This  is 
the  very  case  contemplated  by  the  statute. 

Macnamara,  in  reply.  The  cases  of  Lingham  v.  Biggs  and  Chirk  v.  Croimshaw  were 
decided  at  a  time  when  it  was  supposed  that  there  could  not  be  a  term  created  in 
goods.  It  was  not  until  the  case  of  Bradley  v.  Copley,  1  C.  B.  615,  that  that  was  con- 
sidered settled.  Fenn  v.  Bittleston  has  not  been  successfully  distinguished.  [Williams,  J. 
There  was  a  re-demise  in  Freshney  v.  Carriek,  only  defeasible  on  the  happening  of 
another  event.]  No  term  was  [676]  created  there,  as  there  was  in  Fenn  v.  Bittleston. 
[Willes,  J.  There  is  a  case  of  Bryson  v.  JPylie,  in  a  note  to  Lint/him  v.  Biggs,  1  B.  & 
P.  83,  which  seems  to  me  to  be  precisely  in  point.  There,  one  Simpson,  being  possessed 
of  a  dyer's  plant,  assigned  it  by  deed  to  the  plaintiff  in  satisfaction  of  a  debt;  and  the 
plaintiff  then  by  the  same  deed  let  the  plant  to  Simpson  for  three  years,  Simpson 
paying  the  plaintiff  81.  5s.  6d.  per  annum  for  the  use  thereof,  and  observing  the  cove- 
nants respecting  the  same, — covenants  from  Simpson  for  paying  the  rent  quarterly, 
for  keeping  the  plant  in  repair,  and  against  assigning  without  the  consent  of  the 
plaintiff:  and  it  was  agreed  that,  if  Simpson  should  make  default  in  any  of  the 
quarterly  payments,  or  in  the  performance  of  any  of  the  other  covenants,  the  term 
granted  should  cease,  and  Simpson  should  deliver  the  plant,  &c,  and  it  should  be 
lawful  for  the  plaintiff  to  take  immediate  possession  of  the  same.  The  question  for 
the  opinion  of  the  court  was,  whether  the  case  was  within  the  statute  21  Jac.  1,  c.  19, 
s.  11.  And  Lord  Mansfield  said  :  "I  have  no  doubt  that  this  is  a  new  experiment  to 
defeat  the  bankrupt  laws.  The  law  has  said  that  a  trader  cannot  mortgage  his  effects, 
and  at  the  same  time  keep  possession.  What  is  the  case  here  i  He  sells  and  keeps 
possession,  and  pays  interest  for  the  money.  If  this  contrivance  were  suffered,  it  would 
open  a  door  to  avoid  the  statute,  and  therefore  it  ought  not  to  be  allowed  to  prevail] 

Williams,  J.  1  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
defendant.  Several  cases  have  been  cited  by  Mr.  Macnamara,  and  especially  the  case 
of  Fenn  v.  Bittleston,  1  Hurlst.  &  N.  653,  which  certainly  sustain  the  proposition  that, 
at  the  time  when  this  bankruptcy  took  place,  the  position  of  the  [677]  bankrupt,  the 
mortgagor  of  these  chattels,  and  of  the  plaintiff,  the  mortgagee  was  such  that  the 
mortgagee  could  not  have  maintained  trespass  or  trover  in  respect  of  these  goods,  but 
that,  on  the  contrary,  the  bankrupt  himself  might  have  maintained  an  action  against 
any  person  interfering  with  his  possession.  That  proposition  is  fully  made  out  by  the 
case  of  Fenn  v.  Bittleston,  and  is  further  established  hy  Briefly  v.  Kendall,  17  Q.  B.  937. 
There,  by  indenture  of  sale,  A.  assigned  all  his  household  goods,  &c,  to  secure  a  debt 
due  from  him  to  the  assignees,  subject  to  a  proviso  that  the  deed  should  become  void 
upon  payment  of  the  said  sum  on  a  certain  day,  or  on  some  earlier  day  to  be  appointed 
by  the  assignees  by  a  notice  in  writing  to  be  served  on  A.  twenty-four  hours  before  the 
day  of  payment  so  appointed  ;  interest  to  be  paid  in  the  meantime.  It  was  also  agreed 
by  the  deed  that,  after  default  made  in  payment,  contrary  to  the  said  proviso,  it 
should  be  lawful  for  the  assignees  to  enter  and  take  possession  of  the  goods,  and  to 
sell  them  and  reimburse  themselves  out  of  the  proceeds,  accounting  to  A.  for  any 
surplus  ;  and  that,  until  such  default,  it  should  be  lawful  for  A.  to  hold,  use,  and 
possess  the  said  goods,  without  hindrance  from  the  assignees.  The  assignees  served 
A.  with  a  notice  to  pay  on  a  day  earlier  than  that  named  in  the  deed,  and  afterwards 
entered  and  took,  and  sold  the  goods  assigned  ;  but  the  notice  was  bad,  having  been 
served   less  than  twenty-four  hours   before  the  day  of  payment  appointed  by  the 
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assignees.  And  it  was  held,  on  the  authority  of  Ftnn  v.  Bittlesttm,  that  A.  had,  under 
the  deed,  the  right  of  possession  of  the  goods,  defeasible  only  by  default  in  payment 
after  due  notice  ;  and  that  he  might  therefore  sue  the  assignees  in  trespass  for  having 
wrongfully  entered  and  sold.  The  deed  there  was  almost  in  the  very  words  of  the 
deed  in  this  case  ;  and  [678]  the  circumstances  were  very  much  the  same,  only  there 
was  no  bankruptcy.  There  is  very  good  ground,  therefore,  for  arguing  that,  inasmuch 
as  the  legal  right  of  possession  was  in  the  bankrupt  at  the  time  of  the  bankruptcy, 
there  is  a  difficulty  in  saying  that  the  bankrupt  had  the  goods  in  his  possession,  order, 
and  disposition  with  the  consent  of  the  true  owner,  because  in  truth  he  held  them  as 
of  right  by  virtue  of  the  proviso  in  the  mortgage-deed.  Looking  at  the  language  of 
the  125th  section  of  the  Bankrupt  Act,  there  certainly  is  ground  for  saying  that  the 
present  case  does  not  fall  within  it.  But  it  seems  to  me  that  the  authorities  cited  in 
the  course  of  the  argument  by  Mr.  Prideaux  establish  this,  that  the  law  will  not  allow 
a  person  who  takes  a  bill  of  sale  or  mortgage  of  chattels  to  suffer  the  grantor  or 
mortgagor  to  continue  in  the  apparent  ownership  of  them,  without  incurring  the  risk 
of  their  passing  to  his  assignees  in  the  event  of  a  bankruptcy  ;  and  that  he  cannot 
prevent  that  effect  by  introducing  into  the  deed  a  clause  of  re-demise  to  the  mortgagor. 
That,  I  think,  may  fairly  be  inferred  to  be  the  principle  upon  which  the  cases  of 
Freskney  v.  Canidc  and  Hornsby  v.  Milhr  were  decided.  But  the  case  last  referred  to 
by  my  Brother  Willes,  Brysen  v.  IFi/lie,  is  directly  in  point,  and  is  altogether  undis- 
tinguishable  from  the  present  both  in  its  facts  and  in  principle.  It  shews  that  the 
law  will  not  allow  this  provision  of  the  Bankrupt  Act  to  be  defeated  by  this  sort  of 
contrivance.  And  in  this  there  is  plainly  good  sense,  because  where  the  mortgagee 
might  at  any  time  re-possess  himself  of  the  goods  upon  giving  ^twenty-four  hours' 
notice,  and  does  not  choose  to  avail  himself  of  that  power,  the  goods  are  in  substance 
in  the  possession  of  the  bankrupt  with  the  consent  and  permission  of  the  true  owner. 
And  it  is  clear  that  such  a  case  involves  the  very  mischief  which  is  pointed  [679]  at 
by  the  125th  section  of  the  Bankrupt  Act,  viz.  the  permitting  the  bankrupt  to  hold 
out  a  false  and  delusive  credit  to  the  world. 

WlLMB,  J.  I  am  of  the  same  opinion.  This  case  has  been  argued  with  much 
ingenuity.  Mr.  Macnamara  has  endeavoured  to  prove  that  there  was  no  real  owner 
here,  as  contradistinguished  from  the  reputed  owner,  by  whose  consent  and  permission 
the  goods  were  in  the  possession,  order,  and  disposition  of  the  bankrupt  at  the  time 
of  his  bankruptcy.  But  the  true  meaning  of  the  argument  is,  that  there  could  be  no 
consent  of  the  real  owner,  because  a  man  cannot  be  said  to  consent  who  has  not  the 
power  of  dissenting.  Taking  the  deed  as  it  stands,  the  creditor  in  a  certain  sense  had 
not  the  power  to  dissent  from  the  possession  being  in  the  mortgagor :  that  is,  unless 
he  knew  for  certain  twenty-four  hours  before  that  there  would  be  an  act  of  bankruptcy, 
he  had  no  opportunity  of  exercising  the  power  given  to  him  by  the  deed.  But  he  had 
all  the  time  from  the  execution  of  the  bill  of  sale  to  within  twenty-four  hours  of  the 
bankruptcy  to  acquire  possession  of  the  goods  by  giving  notice.  It  is,  however,  too 
late  now  to  contend  that  a  mortgagee  of  chattels  who  re-demises  them  to  the  mort- 
gagor is  not  to  be  taken  to  lie  the  true  owner  within  the  reputed  ownership  clauses  of 
the  various  Bankrupt  Acts  from  the  21  Jac.  1,  c.  19,  downwards.  That  question  was 
settled  by  Lord  Mansfield  and  Mr.  Justice  Buller,  after  an  argument  by  Lord  Ellen- 
borough  on  the  one  side,  and  Mr.  Baron  Wood  on  the  other  (both  then  at  the  ban,  in 
Bryson  v.  Wylis,  I  11.  &  P.  83,  n.,  and  by  Lord  Chief  Justice  Lyre  in  Lmgham  v.  Biggs, 
1  B.  &  P.  82  :  and  it  is  quite  too  late  now  to  attempt  any  re-consideration  of  the 
matter.  These  cases  are  [680]  cited  in  the  text-hooks  on  the  law  of  bankruptcy  of 
the  present  day  as  subsisting  authorities  (n).  They  also  shew  this,  that  it  is  indifferent 
whether  the  acquisition  of  the  goods  and  the  redemise  are  one  transaction  or  are 
effected  by  different  instruments. 

Keating,  J.  I  am  of  the  same  opinion.  The  authorities  clearly  shew  that,  to 
give  effect  to  a  redemise  of  this  sort,  would  be  to  defeat  entirely  the  reputed  owner 
ship  clause  in  the  Bankrupt  Act.  That  was  the  ground  upon  which  the  cases  referred 
to  by  my  Brother  Willes  were  decided. 

DYLES,  J.,  not  having  heard  the  whole  of  the  argument,  expressed  no  opinion, 

Judgment  for  the  defendant. 

(a)  See  Cook's  Bankruptcy  Law,  362  ;  Axohbold'a  Bankruptcy  Law,  '.Mb  <•< i_,  by 
Mather,  220;  Shelford's  Bankruptcy  Law,  350,  258,  262, 
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[681]     Goslin  ».  Clark.     June  26th,  1862. 

[S.  C.  31  L.  J.  C.  P.  330  ;  6  L.  T.  824  ;  9  Jur.  N.  S.  520.] 

A  decree  of  dissolution  of  marriage  by  the  Divorce  court,  on  the  ground  of  adultery, 
is  no  answer  to  an  action  by  the  wife's  trustee  upon  a  covenant  by  the  husband  to 
pay  her  an  annuity,  contained  in  a  deed  of  separation  which  recites  the  wife's 
acknowledgment  of  the  adultery  which  was  afterwards  made  the  foundation  of  the 
suit  in  the  Divorce  court. 

The  declaration  stated  that  the  defendant  by  deed  covenanted  with  the  plaintiff 
that  he  the  defendant,  his  executors  or  administrators,  or  some  or  one  of  them,  should 
and  would  from  time  to  time,  yearly  and  every  year  dining  the  natural  life  of  one 
Ann  Elizabeth  Clark,  well  ami  truly  pa}'  or  cause  to  be  paid  unto  the  said  Ann 
Elizabeth  Clark,  her  executors,  administrators,  or  assigns,  one  annuity  or  clear  yearly 
sum  of  1001.  of  lawful  money  current  in  Great  Britain,  by  equal  half-yearly  payments 
on  the  9th  of  November  and  the  9th  of  May  in  every  year,  without  any  deduction  or 
abatement  on  any  account  whatsoever,  and  should  and  would  make  the  first  half- 
yearly  payment  thereof  on  the  9th  of  November,  1852  :  Provided  always  that,  if  the 
said  Ann  Elizabeth  Clark,  or  any  person  or  persons  with  her  privity  or  on  her  behalf, 
should  molest  or  annoy,  or  cause  any  molestation  or  annoyance  to,  the  defendant  or 
any  of  his  relations  or  friends,  either  by  personal  communication  or  by  letter,  or  other- 
wise, or  if  the  said  Ann  Elizabeth  Clark  should  at  any  time  thereafter  have  illicit 
intercourse  with  any  person  or  persons,  or  should  not  live  or  conduct  herself  as  a 
chaste  and  modest  woman  ought  to  do,  or  if  the  said  Ann  Elizabeth  Clark  should 
incumber  or  assign  the  growing  payments  of  the  said  annuity,  or  do  any  act,  matter, 
or  thing  whatsoever  whereby  or  in  consequence  of  which,  or  whether  by  her  own  act 
or  the  act  or  operation  of  law,  she  should  be  deprived  of  or  cease  to  be  entitled  to  the 
actual  and  beneficial  receipt  and  enjoyment  of  the  said  annuity,  then  and  in  either  of 
the  said  cases,  and  thenceforth,  the  said  annuity  or  yearly  sum  of  1001.  should  cease 
and  be  determined  in  like  manner  in  all  respects  and  to  all  intents  and  purposes  [682] 
as  if  the  said  Ann  Elizabeth  Clark  had  actually  departed  this  life  :  Provided  also,  that 
if  the  defendant  should,  in  manner  in  the  said  deed  more  particularly  mentioned, 
purchase  and  transfer  into  the  names  of  such  trustees  as  therein  are  specified  such 
three  per  cent.  Consolidated  or  three  per  cent.  Reduced  Annuities  as  therein  men- 
tioned, and  cause  such  declaration  as  therein  mentioned  to  be  executed,  or  if  the 
defendant  should  at  any  time  thereafter  pay  to  the  said  Ann  Elizabeth  Clark  the  sum 
of  15001.,  then  and  in  any  or  either  of  the  said  cases  the  said  covenant  should  cease 
and  determine  :  Averment,  that  although  the  said  Ann  Elizabeth  Clark  was  still  living, 
and  all  conditions  precedent  were  performed  and  fulfilled  by  the  plaintiff  and  the  said 
Ann  Elizabeth  Clark  respectively,  and  all  things  hapi  ened  and  were  done,  and  all 
times  elapsed,  necessary  to  entitle  the  said  Ann  Elizabeth  Clark  to  the  said  annuity, 
and  the  plaintiff  to  a  performance  of  the  said  covenant  of  the  defendant,  which  still 
remained  in  full  force,  and  to  maintain  this  action  for  the  breach  thereof  thereinafter 
alleged,  and  nothing  was  done  or  happened  to  disentitle  the  said  Ann  Elizabeth  Clark 
to  the  said  annuity,  or  the  plaintiff  to  such  performance  as  aforesaid,  or  from  main- 
taining this  suit, — Yet  the  defendant  made  default  in  payment  to  the  said  Ann  Eliza- 
beth Clark  of  one  of  the  said  half-yearly  instalments  of  the  said  annuity,  and  501., 
being  the  amount  of  the  said  half-yearly  payment,  remained  and  was  due  and  unpaid. 
And  the  plaintiff  claimed  1001. 

The  defendant, — for  a  defence  on  equitable  grounds, — said  that  the  said  deed  in 
the  declaration  mentioned  was  and  is  in  the  words  and  figures  following,  that  is 
to  say, — "This  indenture,  made  the  30th  of  June,  1852,  between  Frederick  James 
Clark,  of,  &c.,  of  the  first  part,  Ann  Elizabeth  Clark,  the  wife  of  the  said  [683] 
Frederick  James  Clark,  of  the  second  part,  John  Goodrick  Goslin,  &c,  the  father  of 
the  said  Ann  Elizabeth  Clark,  of  the  third  part :  Whereas,  the  said  Frederick  James 
Clark  hath  lately  discovered  that  the  said  Ann  Elizabeth  Clark,  his  wife,  hath  been, 
as  she  doth  hereby  admit,  guilty  of  adultery  with  J.  S.,  and  he  hath  therefore  separated 
himself  from  her  and  determined  to  put  an  end  to  all  intercourse  between  them  for 
the  future  :  And  whereas,  for  the  purpose  of  making  some  provision  for  the  support 
and  maintenance  of  the  said  Ann  Elizabeth  Clark,  the  said  Frederick  James  Clark 
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hath  determined  to  allow  her  an  annuity  or  yearly  sum  of  1001.  during  her  life,  upon 
the  terms  hereafter  expressed,  and  for  that  purpose,  and  in  consideration  of  the 
covenant  hereinafter  contained  on  the  part  of  the  said  John  Goodrick  Goslin  to 
indemnify  him  from  the  future  debts  and  liabilities  of  the  said  Ann  Elizabeth  Clark, 
he  hath  agreed  to  enter  into  the  covenant  hereinafter  contained  :  Now  this  indenture 
witnesseth  that,  for  the  purpose  of  carrying  his  said  recited  determination  into  effect, 
and  for  and  in  consideration  of  the  premises,  he  the  said  Frederick  .lames  Clark  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant  and  agree  with 
tin'  said  .'ohn  Goodrick  Goslin,  his  executors,  administrators,  and  assigns,  that  he  the 
said  Frederick  .lames  Clark,  his  executors  or  administrators,  or  some  or  one  of  them, 
shall  and  will  from  time  to  time,  yearly  and  every  year  during  the  natural  life  of  the 
said  Ann  Elizabeth  Clark,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Ann 
Elizabeth  Clark,  her  executors,  administrators,  or  assigns,  one  annuity  or  clear  yearly 
sum  of  1001.  of  lawful  money  current  in  Great  Britain,  by  equal  half-yearly  payments, 
on  the  9th  of  November  and  the  9th  of  May  in  every  year,  without  any  deduction  or 
abatement  on  any  account  whatsoever,  and  [684]  shall  and  will  make  the  first  half- 
yearly  payment  thereof  on  the  9th  of  November  now  next  ensuing :  Provided  always 
that,  if  the  said  Ann  Elizabeth  Clark,  or  any  person  or  persons  with  her  privity  or  on 
her  behalf,  shall  molest  or  annoy,  or  cause  any  molestation  or  annoyance  to  the  said 
Frederick  James  Clark  or  any  of  his  relations  or  friends,  either  by  personal  communica- 
tion or  by  letters,  or  otherwise,  or  if  the  said  Ann  Elizabeth  Clark  shall  at  any  time 
hereafter  have  illicit  intercourse  with  any  person  or  persons,  or  shall  not  live  or  con- 
duct herself  as  a  chaste  and  modest  woman  ought  to  do,  or  if  the  said  Ann  Elizabeth 
Clark  shall  charge,  incumber,  or  assign  the  growing  payments  of  the  said  annuity,  or 
do  any  act,  matter,  or  thing  whatsoever  whereby  or  in  consequence  of  which,  and 
whether  by  her  own  act  or  the  act  or  operation  of  the  law,  she  shall  be  deprived  of  or 
cease  to  be  entitled  to  the  actual  and  beneficial  receipt  and  enjoyment  of  the  said 
annuity,  then  and  in  either  of  the  said  cases,  and  thenceforth,  the  said  annuity  or 
yearly  sum  of  1001.  shall  cease  and  be  determined,  in  like  manner  in  all  respects  and 
to  all  intents  and  purposes  as  if  the  said  Ann  Elizabeth  Clark  had  actually  departed 
this  life  :  And,  for  the  considerations  aforesaid,  the  said  John  Goodrick  Goslin  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant  and  agree  with 
the  said  Frederick  James  Clark,  his  executors  and  administrators,  that  the  said  Ann 
Elizabeth  Clark  shall  not,  nor  shall  any  person  or  persons  on  her  behalf  or  with  her 
consent,  at  any  time  or  times  hereafter  commence  or  prosecute  any  suit  or  suits  in  any 
court  or  courts  whatsoever  to  enforce  the  said  Frederick  James  Clark  to  cohabit  with 
her  or  to  compel  him  to  make  her  any  allowance  for  alimony  or  maintenance  beyond 
the  provision  hereby  made  for  her  ;  and  further,  that  he  the  [685]  said  John  Goodrick 
Goslin,  his  heirs,  executors,  or  administrators,  shall  and  will  from  time  to  time  and  at 
all  times  for  ever  hereafter  save,  defend,  keep  harmless,  and  indemnified  the  said 
Frederick  .lames  Clark,  his  heirs,  executors,  and  administrators,  and  every  of  them, 
and  his,  their,  and  every  of  their  estate  and  effects  whatsoever,  of,  from,  and  against 
all  and  every  debt  and  debts  which  shall  or  may  be  contracted  by  the  said  Ann 
Elizabeth  Clark  on  any  account  or  pretence  whatsoever,  and  of  and  from  all  actions, 
suits,  claims,  and  demands  whatsoever  on  account  of  the  same,  or  any  part  thereof: 
Provided  always,  and  it  is  hereby  expressly  agreed  and  declared  that,  if  the  said 
Frederick  .lames  Clark  shall  at  anytime  or  times  hereafter  be  obliged  to  pay,  ami 
shall  actually  pay  or  discharge,  any  debts  or  liabilities  which  the  said  Ann  Elizabeth 
Clark,  his  wife,  shall  at  any  time  or  times  hereafter  contract  with  any  person  or 
persons,  then  the  said  John  Goodrick  Goslin  shall  and  will  repay  or  make  good  to  the 
said  Frederick  James  Clark,  his  executors,  administrators,  and  assigns,  all  and  every 
the  sum  and  sums  of  money  which  he  or  they  shall  so  pay  as  aforesaid  on  account  of 

any  such  debts  or  liabilities  as  aforesaid,  together  with  all  such  Costs,  charges,  damages, 
and  expenses  as  he  or  they  shall  incur  or  sustain  on  account  thereof:  Provided  always 
that,  if  the  said  Frederick  .lames  Clark,  his  heirs,  executors,  or  administrators,  shall 
at  any  time  during  the  continuance  of  the  said  annuity  of  1001.  purchase  in  the  name 
of  any  two  or  more  trustees  of  his  or  their  own  nomination  a  government  life-annuity 
of  equal  amount  :  or  shall  purchase  or  transfer,  or  cause  to  be  purchased  or  I  ran  sic I, 

unto  or  into  the  names  of  such  two  or  more  trustees  as  aforesaid  a  sum  of  three  per 
cent.  Consolidated  or  three  per  cent.   Reduced  Annuities,  the  dividends  or  incon f 

which  shall  be  [686]  Sufficient    to  answer  such   annuity,  and  shall  at    his  or  their  own 


1312  GOSLIN    V.  CLARK  12  C.  B.  (N.  S.)  687. 

costs  and  charges  cause  a  declaration  of  the  trusts  of  the  government  life-annuity  so 
to  be  purchased,  or  of  the  stocks  so  to  be  purchased  or  transferred,  as  aforesaid,  to  be 
executed  by  such  trustees  as  aforesaid,  for  securing  to  the  said  Ann  Elizabeth  Clark 
the  said  annuity  for  the  same  term  or  period,  and  to  determine  in  the  same  manner 
and  in  the  same  event  or  events  as  the  said  annuity  is  to  determine  as  aforesaid,  and, 
subject  thereto,  upon  trust  for  him  the  said  Frederick  James  Clark,  his  heirs,  executors, 
administrators,  or  assigns  ;  or  if  the  said  Frederick  James  Clark,  his  heirs,  executors, 
or  administrators,  shall  at  any  time  or  times  hereafter  pay  to  the  said  Ann  Elizabeth 
Clark  the  sum  of  15001.  sterling, — then  also,  and  in  any  or  either  of  the  said  cases, 
the  said  covenant  shall  cease  and  determine  :  In  witness  whereof,  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written  :  "  Averment  that,  after  the  making  of  the  said  deed,  and  before  any  of  the 
said  half-yearly  instalments  of  the  said  annuity  became  due  or  payable  under  or  by 
virtue  of  the  said  deed,  the  said  marriage  between  the  said  Ann  Elizabeth  Clark  and 
the  defendant  was,  by  reason  of  adultery  committed  by  her  whilst  she  was  the  wife  of 
the  defendant,  absolutely  dissolved  according  to  law,  to  wit,  by  a  decree  final  of  Her 
Majesty's  court  of  Probate,  duly  pronounced  in  that  behalf,  whereof  the  plaintiff  had 
due  notice  before  the  commencement  of  this  suit. 

Replication, — that  the  said  supposed  adultery  in  the  concluding  part  of  the  defen- 
dant's plea  mentioned,  was  and  is  the  said  adultery  in  the  said  deed  recited  to  have 
been  committed  with  the  said  J.  S.,  and  that  the  same  was  committed  before  the 
making  of  the  said  deed,  and  not  afterwards  ;  and  that  the  said  mar-[687]-riage  was 
dissolved  by  reason  of  the  said  adultery  so  recited  and  committed  as  aforesaid,  and 
not  otherwise,  and  not  by  reason  of  any  adultery  committed  after  the  making  of  the 
said  deed. 

The  plaintiff  also  demurred  to  the  plea,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  plea  does  not  shew  the  adultery  to  have  been  subsequent  to 
the  deed,  and  that  the  dissolution  of  the  marriage  is  immaterial." 

The  defendant  demurred  to  the  replication,  the  ground  of  demurrer  stated  in  the 
margin  being,  "that  the  fact  of  the  dissolution  of  the  marriage  discharged  the  husband 
from  further  obligation  under  his  covenant,  whether  the  act  of  adultery  was  antecedent 
or  subsequent  to  the  deed  declared  on."     Joinder. 

Joyce  (with  whom  was  Lucius  Kelly),  for  the  plaintiff  (a).     The  validity  of  a  deed 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"1.  That  the  plea  does  not  shew  the  adultery  to  have  been  subsequent  to  the 
deed,  and  is  therefore  bad  : 

"2.  That,  if  the  adultery  was  subsequent,  the  dissolution  of  the  marriage  is 
immaterial : 

"  3.  That,  on  the  state  of  facts  as  shewn  in  the  plea,  an  absolute  and  unconditional 
injunction  would  not  be  granted  in  equity,  as  the  consideration  for  the  deed  is  at  all 
events  partly  executed  : 

"  4.  That  the  state  of  facts  disclosed  in  the  plea  would  not  induce  the  court  of 
Chancery  to  control  the  plaintiffs  legal  right,  as,  something  having  been  done  by  the 
plaintiff  under  the  deed,  the  court  could  not  put  the  parties  in  the  same  relative 
position  as  they  were  in  before  the  deed  was  executed  : 

"5.  That,  the  demurrer  to  the  replication  admitting  that  the  divorce  proceeded  on 
the  adultery  recited  in  the  deed,  the  defendant  must  have  been  aware  when  he 
executed  the  instrument  that  a  divorce  might  at  any  time  afterwards  have  been 
procured  by  him,  and  his  liability  to  his  wife's  debts  determined  :  therefore,  if  there 
was  no  consideration  to  support  the  covenant,  it  must  be  taken  that  the  defendant, 
having  full  knowledge  that  he  was  in  a  position  to  obtain  his  divorce,  intended  to 
create  a  voluntary  trust  in  favour  of  the  wife  : 

"  6.  That  there  is  no  rule  in  equity  different  from  that  at  law,  upon  the  defence 
raised  in  the  plea  : 

"  7.  That  the  indemnity  against  molestation  of  the  wife,  and  against  application 
for  alimony  and  for  restitution  of  conjugal  rights,  is  a  sufficient  consideration  to 
support  the  covenant : 

"8.  That  the  matter  set  up  by  the  plea  merely  amounts  to  a  statement  that  there 
is  a  partial  failure  of  consideration  : 

"  9.  That  a  court  of  equity  will  not  set  aside  a  contract  entered  into  by  parties 
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of  this  soi't  cannot  now  [688]  lie  questioned  :  1 1  mil  v.  //»«/,  31  Law  J.,  Chan.  161, 
171.  In  Evans  v.  ('umiuili  n,  2'.)  Law  ,).,  Chan.  330(»),  after  the  dissolution  of  a 
marriage  by  the  Divorce  court,  the  husband  filed  a  bill  for  the  purpose  of  setting  aside 
the  marriage-settlement,  awl  tilsn  n  thai  of  separation.  It  alleged  that  C,  the  plaintiffs 
late  wife,  had  previously  to  her  marriage,  unknown  to  the  plaintiff,  committed  fornica- 
tion with  R.  ;  that  the  connection  was  renewed  after  marriage;  that  the  marriage  as 
well  as  the  settlement  was  procured  by  fraud  and  collusion  of  C.  with  R.  :  and  that  C. 
had  fraudulently  procured  the  plaintiff  to  execute  the  deed  of  separation  for  the 
purpose  of  more  securely  carrying  on  her  intercourse  with  It.  Upon  demurrer,  it  was 
held  by  Wood,  V.  C,  that  the  allegation  of  fraud  and  collusion,  without  any  more 
precise  statement  of  facts,  was  not  sufficient  to  give  the  court  jurisdiction  to  set  aside 
the  settlement;  and  also  that,  in  the  absence  of  any  allegation  of  adultery  committed 
between  the  date  of  the  marriage  and  the  execution  of  the  deed  of  [689]  separation, 
there  was  nothing  in  the  bill  on  which  relief  in  respect  of  that  deed  could  be  founded. 
That  decision  was  affirmed  by  Lord  Campbell,  C,  on  appeal, — 30  Law  J.,  Chan.  364, — so 
far  as  concerned  the  marriage  settlement,  but  reversed  as  to  the  deed  of  separation. 
His  lordship  there  says  :  "  The  marriage-settlement  being  valid  when  executed,  the  wife, 
according  to  our  law,  did  not  by  adultery  lose  any  benefit  which  it  conferred  upon 
her.  This  has  been  the  clear  understanding  of  all  English  lawyers;  and,  if  decisions 
are  "anted,  I  need  only  refer  to  Sidney  v.  Sidney,  3  P.  Wms.  268,  Blovmt  v.  Winter, 

3  P.  Wms.  276,  n.,  Buchanan  v.  Buchanan,  1  Ball  &  B.  203,  and  Field  v.  Serres,  1  N.  R. 
121.  The  simple  dissolution  of  the  marriage  for  adultery  makes  no  difference.  Till 
very  recently,  this  could  only  lie  effected  by  a  privilegium, — an  act  of  the  legislature, 
in  the  form  of  a  divorce-bill.  Such  bills  sometimes  contained  clauses  which  had  full 
effect,  from  the  omnipotence  of  parliament,  to  vary  the  provisions  of  marriage-settle- 
ments according  to  what  was  fit  in  the  circumstances  of  particular  cases.  But,  in  as 
far  as  the  marriage-settlement  was  not  expressly  varied  by  the  divorce-bill,  the 
marriage-settlement  stood  firm,  and  might  be  enforced  for  the  benefit  of  the  divorced 
wife.  Can  it  be  said  that  there  is  a  difference  as  to  the  effect  of  a  dissolution  of  the 
marriage,  whether  this  be  brought  about  legislatively,  by  a  privilegium,  or  judicially 
under  a  general  law?  All  the  arguments  for  setting  aside  the  marriage-settlement 
after  the  divorce  a  vinculo  apply  with  equal  force  to  both  modes  of  dissolution.  No 
new  power  has  been  conferred  on  the  court  of  equity  to  interfere  with  the  settlement." 
The  defendant  has,  at  all  events,  had  part  of  the  consideration  which  the  deed  con- 
templated, in  the  absence  of  a  claim  for  alimony,  and  an  indemnity  against  debts 
contracted  by  [690]  the  wife.  The  adultery  recited  in  the  deed  is  the  very  adultery 
upon  which  the  decree  was  obtained.  This  is,  in  effect,  tantamount  to  a  post-nuptial 
settlement :  Randk  v.  Gould,  8  Ellis  &  B.  457.  In  Baynon  v.  Bailey,  8  Bingh.  256, 
1  M.  &  Scott,  339,  it  was  held  that  adultery  of  the  wife  after  separation  is  no  plea  to 
a  covenant  to  pay  a  trustee  a  separate  maintenance  for  the  wife.  A  plea  to  the  same 
effect  was  disallowed  in  Fit  hi  v.  Sene.<,  1    X.  II.  121.     Jw  v.  Thtulow,  2  B.  &  C.  547, 

4  I).  &  R.  11,  by  a  deed  of  three  parts,  between  husband,  wife,  and  trustee,  reciting 
that  dillerenees  existed,  and  that  the  husband  and  wife  had  agreed  to  live  separate, 
the  husband  covenanted  to  pay  an  annuity  to  the  wife  during  so  much  of  her  life  as 
he  should  live,  and  the  trustee  covenanted  to  indemnify  the  husband  against  the  wife's 
debts,  and  that  she  should  release  all  claim  of  jointure,  dower,  and  thirds:  it  was  held 
that  this  deed  was  legal  and  binding,  and  that  a  plea  by  the  husband,  that  the  wife 
sued  in  the  ecclesiastical  court  for  restitution  of  conjugal  rights,  and  that  he  put  in  an 
allegation  and  exhibits  charging  her  with  adultery,  and  that  a  decree  of  divorce  a 
mensa  et  thoro  was  in  that  cause  pronounced,  was  not  a  sufficient  answer  to  an  action 
by  the  trustee  for  arrears  of  the  annuity.  Ilolroyd,  .1.,  there  says:  "This  is  a 
covenant  made  to  provide  for  a  separation  which  had  been  determined  upon  before 
the  execution  of  the  deed,  and  is  for  the  payment  of  an  annuity  during  the  wife's  life, 
if  the  husband  should  so  long  live.  It  is  founded  upon  what  the  law  considers  a  good 
consideration;  for.  there  is  a  covenant  by  the  trustee  to  indemnify  the  husband 
against  the  wife's  debts,  and  that   she  should   release  all  claim   of  jointure,  dower,  or 

knowing  their  rights,  though  upon  the  ground  of  inadequate  consideration,  or  partial 
failure  of  consideration  ;  and  that  here  the  defendant  had  full  knowledge  ; 

"That  equity  will  not  set  aside  a  voluntary  deed,  not  obtained  by  fraud." 

(a)  See  Evans  v.  Edmonds,  1.".  ('.  I'..  777. 
C.  P.  xx.— 42 
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thirds."  It  is  clear,  therefore,  that  a  divorce  can  have  no  operation  against  the  deed. 
The  case  of  Fisher  v.  Fisher,  31  Law  J.,  Mat.  1,  shews  [691]  the  limit  of  the  jurisdic- 
tion of  the  Divorce  court  to  deal  with  settled  property.  [Keating,  J.  The  covenant 
in  question  would  not  prevent  the  wife  from  claiming  alimony  in  the  Divorce  court.] 
But  she  would  lose  the  annuity. 

Macaulay,  Q.  C.  (with  whom  was  Raymond),  for  the  defendant  (a).  Evans  v. 
Carrington  has  no  bearing  upon  this  case  :  and  there  was  no  final  decision  as  to  the 
validity  of  the  deed.  To  say  that  the  covenant  in  this  deed  prevents  the  wife  from 
suing  for  alimony,  is  begging  the  whole  question.  The  trustee  engages  to  indemnify 
the  defendant  against  a  suit  for  alimony,  but  not  against  alimony  pendente  lite.  The 
intention  of  the  deed  was  to  secure  to  Ann  Elizabeth  Clark  an  annuity  of  1001.  so 
long  as  she  should  remain  the  wife  (or,  possibly,  the  widow)  of  the  defendant :  and 
the  covenants  on  the  other  side  are  co-extensive.  The  marriage  having  been  dissolved 
by  the  decree  of  the  [692]  Divorce  court,  the  prima  facie  liability  of  the  husband  to 
support  the  wife  has  ceased,  and  consequently  the  whole  consideration,  the  value  of 
the  indemnity  to  him,  is  gone.  [Williams,  J.  Suppose  the  decree  in  the  Divorce 
court  had  been  obtained  one  day  before  the  expiration  of  a  half-year,  would  the  lady 
have  lost  the  annuity  for  the  whole  of  that  half-year?]  Undoubtedly  she  would.  The 
whole  terms  of  the  deed  point  to  a  provision  for  the  support  of  the  wife. 

Joyce,  in  reply.  The  covenant  is  to  pay  the  annuity  during  the  natural  life  of  the 
wife.  If  the  argument  on  the  other  side  be  tenable,  the  annuity  would  cease  on  the 
death  of  the  covenantor  Why  then,  does  he  covenant  "for  himself,  Ms  executors 
(Dhl  administrators?"  It  is  clear  from  the  whole  scope  of  the  deed  that  the  annuity 
was  to  be  paid  during  the  life  of  the  wife,  provided  she  conducted  herself  in  a  chaste 
and  moral  manner. 

WILLIAMS,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff.  The 
defendant  by  this  deed  covenants  absolutely  that  he  will  pay  the  annuity  to  his  wife, 
— of  whose  adultery  he  is  at  the  time  aware, — during  her  natural  life.  It  is  clear, 
from  the  circumstance  of  his  covenanting  for  himself,  his  executors  and  administrators, 
that  he  did  not  contemplate  that  the  annuity  should  only  be  commensurate  with  the 
period  during  which  she  was  fulfilling  the  character  of  his  wife,  because  it  was  to 
continue  when  she  should  become  his  widow,  when  his  obligation  to  support  her  as 
his  wife  would  be  at  an  end.  The  Divorce  Act,  20  &  21  Vict.  c.  85,  not  having  then 
passed,  the  notion  of  a  dissolution  of  the  marriage  must  have  been  altogether  out  of 
the  mind  of  the  defendant.  The  intention  was  that  the  wife  [693]  should  have  an 
annuity  of  1001.  for  the  term  of  her  life  provided  she  complied  with  the  condition 
imposed,  and  led  a  chaste  and  moral  life.  We  cannot  allow  the  husband  by  his  own 
act  to  absolve  himself  from  his  engagement. 

Willes,  J.  I  am  of  the  same  opinion.  It  does  not  appear  that  the  wife  has 
misconducted  herself  since  the  execution  of  the  deed.  We  must  assume,  therefore, 
that  she  has  complied  with  all  the  conditions  upon  which  the  annuity  was  granted  to 
her.  It  is  now  sought,  by  virtue  of  an  act  of  parliament  passed  five  years  after  the 
date  of  the  deed,  and  by  the  grantor's  own  act,  to  which  the  grantee  is  not  a  consenting 
party,  to  deprive  her  of  the  benefit  of  the  covenant.  To  hold  that  the  Divorce  Act 
can  have  the  effect  contended  for  by  the  defendant,  would  be  giving  it  an  ex  post  facto 
operation  of  the  worst  sort. 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

"  1.  That  the  plea,  being  pleaded  as  an  equitable  plea,  lets  in  any  ground  of  defence 
that  would  have  been  available  in  a  court  of  equity  : 

"  2.  That  courts  of  equity  require  a  valid  and  continuing  consideration  to  appear, 
even  in  the  cases  of  instruments  under  seal : 

"  3.  That  the  consideration  for  the  defendant's  covenant  would  in  a  court  of  equity 
be  understood  to  be  founded  on  the  indemnity  afforded  to  the  defendant  by  the 
covenant  for  his  protection  given  by  the  trustee  ;  and  that,  by  the  dissolution  of  the 
marriage,  the  trustee's  covenant  fell  to  the  ground,  and  with  it  the  covenant  of  the 
defendant : 

"4.  That  the  annuity  mentioned  in  the  deed  declared  upon  was  payable  only 
whilst  the  relation  of  husband  and  wife  subsisted  between  the  defendant  and  his  late 
wife  ;  that  this  is  sufficiently  shewn  by  the  deed  :  and  that  the  annuity  ceased  to  be 
payable  immediately  upon  the  dissolution  of  the  marriage  in  the  pleadings  mentioned." 
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Keating,  J.     I  am  entirely  of  the  same  opinion.     I  think  it  would  be  extremely 

unjust  if  the  husband's  own  act,  with   no  subsequent    default   on   the  wife's  part,  were 
allowed  to  defeat  the  covenant  which  he  has  entered  into. 
Judgment  for  the  plaintiff. 


[694]    Gi'nn  v.  The  London  and  Lancashire  Fire  Insurance 
Company.     June  27th,  1862. 

[Approved,  Kelner  v.  Bonier,  1866,  L.  R.  2  C.  P.  184.] 

A  contract  made  between  the  projector  and  the  directors  of  a  joint-stock  company 
provisionally  registered,  but  not  in  terms  made  conditional  on  the  completion  of 
the  company,  is  not  binding  upon  the  subsequently  completely  registered  company, 
although  ratified  and  confirmed  by  the  deed  of  settlement. 

This  was  an  action  commenced  by  plaint  in  the  Lord  Mayor's  court,  London,  and 
removed  by  certiorari  to  this  court 

The  declaration  stated  that,  before  the  making  of  the  agreement  thereinafter 
mentioned,  the  plaintiff  had  started  the  project  of  forming  a  certain  joint-stock  company 
in  England  for  the  purposes  within  the  meaning  of  an  act  of  parliament  passed  in  the 
eighth  year  of  the  reign  of  Her  present  Majesty,  Queen  Victoria,  intituled,  "An  act 
for  the  registration,  incorporation,  and  regulation  of  joint-stock  companies"  (7  &  8 
Vict.  e.  110),  to  be  incorporated  under  the  name  of  "The  London  and  Lancashire  Fire 
Insurance  Company  ;"  and  the  plaintiff  had  previously  registered  the  said  company 
pursuant  to  the  said  act,  and  was  the  sole  registered  proprietor  thereof,  and  had 
incurred  various  debts,  liabilities,  and  expenses  in  promoting  the  said  company  :  That 
Francis  William  Russell,  Thomas  Dakin,  and  Joseph  Henry  Reynell  De  Castro  became 
and  were  provisional  directors  of  the  said  company  ;  and,  in  order  to  further  the 
interests  of  persons  who  had  applied  for  and  paid  deposit  moneys  in  respect  of  shares 
in  the  said  company,  and  to  enable  the  said  Francis  William  Russell,  Thomas  Dakin, 
and  Joseph  Henry  Reynell  De  Castro,  and  their  co-directors,  to  proceed  in  their 
endeavours  to  establish  the  said  company,  the  plaintiff  had  agreed,  amongst  other 
things,  to  relinquish  his  right  as  promoter  of  the  said  company:  That  thereupon 
articles  of  agreement  were  entered  into  between  the  plaintiff  of  the  one  part  and  the 
said  Francis  William  Russell,  [695]  Thomas  Dakin,  and  Joseph  Henry  Reynell  De 
Castro,  of  the  other  part,  whereby  the  plaintiff  agreed  (amongst  other  things)  that  he 
would  relinquish  his  right  as  a  promoter  of  the  said  company,  and  the  said  Francis 
William  Russell,  Thomas  Dakin,  and  Joseph  Henry  Reynell  De  Castro  agreed,  on 
behalf  of  the  said  company,  that,  provided  the  plaintiff  performed  his  part  of  the  said 
agreement,  the  said  directors  should  and  would,  at  the  expiration  of  fourteen  days 
after  the  company  had  been  completely  registered,  pay  and  otherwise  carry  out  what- 
ever might  be  requisite  for  the  complete  performance  on  their  part  of  one  of  the  two 
following  alternatives,  the  option  of  which  it  was  thereby  expressly  agreed  should 
remain  with  the  said  Francis  William  Russell,  Thomas  Dakin,  and  Joseph  Henry 
Reynell  De  Castro,  and  their  co-directors,  that  is  to  say,  whether  they  should  appoint 
the  plaintiff  to  the  office  of  manager  of  the  agency  department  of  the  said  company, 
on  certain  terms  mentioned  in  the  said  articles  of  agreement,  or,  as  to  the  other 
alternative,  they  should  pay  to  the  plaintiff  the  sum  of  50001.,  one  half  thereof  in 
cash,  and  the  other  half  in  1000  shares ol  the  said  company  upon  which  21.  10s.  should 
be  considered  as  paid:  Averment  that,  afterwards,  the  said  company  was  completely 
registered,  and  the  said  articles  of  agreement  were  by  the  deed  of  settlement  of  il<<  aid 
company  ratified  and  confirmed,  ii /it I  declared.  In  he  ml  id  and.  Inndiiuj  upon  the  company  in 
the  same  manner  as  if  the  same  had  been  entered  into,  made,  or  dune  by  the  company,  or  by 

(he  direction  0)  authority  of  nil   Ihe  s/iaielmld, ■■/'.<  .•    Breach   that,  although  the  plaintiff  pei' 

formed  his  part  of  the  said  agreement,  and  did  all  things,  and  all  things  happened, 
and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  the  performance  by  the 
defendants  and  the  said  directors  of  the  said  articles  of  agreement  on  their  part,  yet 

the  [69G]  defendants  and  the  said  directors  did  not,  nor  did  any  or  either  of   them,  al 

or  before  the  expiration  of  fourteen  days  after  the  company  had  been  completely 

registered,  pay  or  otherwise  cany  out  whatever  might   be   requisite   for  the  complete 
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performance  on  their  part  of  either  of  the  said  alternatives  in  the  said  articles  of 
agreement  mentioned,  hut  therein  made  default :  Claim,  50001. 

Plea, — that  the  articles  of  agreement  in  the  declaration  mentioned  were  and  are 
in  the  words  following,  that  is  to  say  :  "  Articles  of  agreement  made  the  27th  of 
November,  1861,  between  Alexander  Hamilton  Gnnn,  of,  &c,  of  the  first  part,  and 
Francis  William  Russell,  of,  &e.,  Thomas  Dakin,  of,  &c.,  and  Joseph  Henry  Reynell 
De  Castro,  of,  &c,  for  and  on  behalf  of  themselves  and  the  other  directors  of  a  certain 
company  already  provisionally  registered,  and  intended  to  be  incorporated  under  the 
name  of  "The  London  and  Lancashire  Fire  Insurance  Company,"  of  the  second  part, 
and  which  said  persons  parties  hereto  of  the  second  part  are  for  brevity  hereinafter 
denominated  the  said  parties  of  the  second  part :  Whereas  the  said  Alexander  Hamilton 
Gunn,  on  or  about  the  12th  of  October  last  past,  provisionally  registered  the  said 
company  pursuant  to  the  Joint  Stock  Companies  Registration  Act,  7  it  8  Vict.  c.  110, 
and  he  thereupon  became  the  sole  registered  promoter  thereof  ;  and  the  said  Alexander 
Hamilton  Gunn  has  incurred  various  debts  and  liabilities  and  expenses  in  promoting 
the  said  company  :  And  whereas  the  said  parties  of  the  second  part  and  their 
co-directors  have  since  become,  and  have  been  publicly  advertised  as,  directors  of  the 
said  company,  and  as  such  have,  since  the  12th  of  October  last,  incurred  certain 
liabilities  to  advertisers,  printers,  and  other  persons  :  And  whereas,  in  order  to  further 
the  interests  of  persons  who  have  applied  for  and  paid  [697]  deposit  moneys  in  respect 
of  shares  in  the  said  company,  to  enable  the  said  parties  of  the  second  part  and  their 
co-directors  to  proceed  in  their  endeavours  to  establish  the  said  company,  the  said 
Alexander  Hamilton  Gunn  has  agreed  to  relinquish  his  right  as  promoter  of  the  said 
company,  and  all  official  connection  with  the  said  company,  and  also  to  indemnify  the 
said  parties  of  the  second  part  and  their  co-directors,  and  each  and  every  of  them, 
not  only  from  and  against  all  liability,  loss,  costs,  charges,  and  expenses  whatsoever, 
of  or  in  anywise  relating  to  the  said  company,  and  all  debts  and  demands  relating 
thereto  incurred  by  the  said  Alexander  Hamilton  Gunn,  for  which  he  alone  is  personally 
responsible,  but  also  for  or  in  respect  of  all  expenses  incurred  in  advertising  the 
prospectus  of  the  company  and  notices  closing  the  list  of  application  for  shares,  the 
whole  of  the  printing,  stationery,  books,  salaries,  rent,  postages,  messengers,  porterage, 
and  provisional  registration  fees  incurred  to  the  date  hereof,  on  the  terms  hereinafter 
mentioned  :  And  whereas,  in  pursuance  of  such  arrangement,  and  at  the  request  of 
the  said  parties  hereto  of  the  second  part,  the  said  Alexander  Hamilton  Gunn  hath 
duly  signed  the  appointment  of  Mr.  F.  S.  Hull  as  the  solicitor  to  make  returns  under 
the  said  act,  and  the  same,  and  his  acceptance  thereof,  has  been  duly  filed  :  Now, 
therefore,  for  the  considerations  herein  expressed  and  referred  to,  the  said  Alexander 
Hamilton  Gunn  doth,  and  the  said  parties  of  the  second  part  do,  hereby  agree  with 
each  other  as  follows, — 1.  That  the  said  Alexander  Hamilton  Gunn  shall  relinquish 
his  rights  as  a  promoter  of  the  said  company,  and  shall  not  have  any  power,  control, 
or  right  of  interference  in  the  affairs  or  proceedings  of  the  said  company,  and  he  shall 
not  do  any  act,  matter,  or  thing  in  the  name  or  on  behalf  of  tlie  said  company  or  the 
directors  thereof,  [698]  without  the  previous  express  authority  of  the  directors  for 
the  time  being  of  the  said  company  for  that  purpose  first  had  and  obtained  :  2.  That 
the  said  Alexander  Hamilton  Gunn  shall,  however,  upon  every  reasonable  request  of  the 
said  directors,  give  all  the  assistance  and  services  in  his  power  which  the  said  directors 
for  the  time  being  shall  or  may  require  of  him,  in  the  furtherance  of  the  affairs  and 
objects  of  the  said  company  to  the  time  of  the  complete  registration  of  the  company, 
and  shall  not  be  entitled  to  any  reward  or  remuneration  whatever  for  such  assistance 
and  services,  beyond  travelling  expenses :  3.  That,  provided  the  said  Alexander 
Hamilton  Gunn  shall  perform  his  part  of  this  agreement,  the  said  directors  of  the  said 
intended  company  shall  and  will,  at  or  before  the  expiration  of  fourteen  days  after  the 
company  has  been  completely  registered,  pay  and  otherwise  carry  out  whatever  may 
be  requisite  for  the  complete  performance  on  their  part  of  one  of  the  two  following 
alternatives,  the  option  of  which  it  is  hereby  expressly  agreed  shall  remain  with  the 
said  parties  hereto  of  the  second  part,  and  their  co-directors,  that  is  to  say,  either  they 
shall  appoint  the  said  Alexander  Hamilton  Gunn  to  the  office  of  manager  of  the  agency 
department  of  the  said  company  for  the  term  of  seven  years,  at  a  salary  of  5001.  per 
annum,  and  a  commission  of  11.  per  cent,  on  all  business  to  be  brought  during  that 
period  by  agents  appointed  on  his  recommendation  (but  excluding  existing  agents  of 
the  Queen  Assurance  Office),  and  pay  to  the  said  Alexander  Hamilton  Gunn  the  sum 
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of  10001.  in  cash,  and  also  the  amount  of  the  advertising  account  inclined  by  him 
in  reference  to  the  said  company,  and  all  other  claims  and  demands  incurred  by 
the  said  Alexander  Hamilton  Gunn  in  reference  to  the  said  company,  amounting 
to  the  further  sum  of  20001.,  or,  as  to  the  other  alternative,  they  shall  pay  [699] 
to  the  said  Alexander  Hamilton  Gunn  the  sum  of  50001.,  one  half  thereof  in  cash, 
and  the  other  half  in  1000  shares  of  the  said  company  upon  which  21.  10s.  per 
share  shall  be  considered  as  paid  ;  anil,  in  such  last-mentioned  ease,  the  said  sum  of 
50001.  shall  be  considered  as  inclusive  of  and  comprising  the  fees  and  charges  of 
Mr.  Jenkin  Jones  in  the  valuation  and  other  business  transacted  by  him  in  relation 
to  the  contemplated  purchase  or  amalgamation  with  the  fire  business  of  the  said 
Queen  Assurance  Company,  and  also  all  charges  for  brokerage  of  whatever  description, 
ami  all  <  it  her  expenses  whatsoever  incurred  in  or  about  or  in  reference  to  the  formation 
and  establishment  of  the  company,  and  the  procuring  of  subscriptions  to  the  capital 
thereof,  up  to  and  including  the  14th  of  November  now  instant,  except  solicitors'  charges 
which  arc  to  lie  borne  and  paid  by  the  company  or  the  directors  thereof:  And  the 
said  Alexander  Hamilton  Gunn  will  accept  either  of  the  said  two  alternatives  in 
full  satisfaction  and  discharge  of  all  claims  and  demands  of  the  said  Alexander 
Hamilton  Gunn  in  respect  of  the  registration,  formation,  and  promotion  of  the  said 
company,  and  relating  thereto,  and  also  in  full  discharge  of  all  debts,  claims,  demands, 
liabilities,  and  expenses  which  have  been  incurred,  paid,  or  laid  out  by  him  either  on 
his  own  behalf  or  in  the  names  or  for  the  account  of  the  said  directors  of  the  said 
company,  or  any  of  them,  in  or  about  the  advertising  of  or  otherwise  relating  to 
the  said  company, — it  being,  however,  distinctly  understood  and  agreed,  that  the  said 
pai  ties  of  the  second  part  are  to  be  at  liberty,  in  the  first  place,  to  pa}'  and  discharge 
all  or  any  such  debts,  claims,  demands,  liabilities,  or  expenses  which  they  or  any  or 
either  of  them  shall  or  may  have  incurred  or  be  liable  for  up  to  the  date  hereof,  for 
or  in  respect  of  advertising  the  prospectus,  and  notices,  [700]  printing,  stationery, 
books,  salaries,  rent,  and  postages  as  aforesaid,  from  and  out  of  the  said  sums  payable 
to  the  said  Alexander  Hamilton  Gunn,  and  to  pay  the  balance  thereof  to  the  said 
Alexander  Hamilton  Gunn,  and  the  sums  so  paid  shall  be  and  operate  as  a  discharge 
oi  discharges  by  the  said  Alexander  Hamilton  Gunn  to  the  said  parties  of  the  second 
part,  to  the  extent  of  the  moneys  so  paid  in  respect  of  the  said  sums  payable  to  him 
under  these  presents  :  4.  That,  in  consideration  of  the  engagements  thereinbefore 
contained  on  the  part  of  the  said  parties  of  the  second  part,  the  said  Alexander 
I  lamiltou  Gunn  shall  and  will  hold  harmless  and  indemnify  the  said  parties  of  the 
second  part,  anil  all  other  directors  of  the  said  intended  company,  and  each  and  every 
of  them,  from  and  against  all  debts,  claims,  liabilities,  and  demands  whatsoever  to 
all  and  every  persons  and  person  for  or  on  account  of  the  said  company,  and  the 
advertising  of  its  prospectus  and  other  papers,  and  all  things  relating  to  the  said 
company,  and  all  loss,  costs,  charges,  damages,  and  expenses  for  or  in  respect  of 
advertising  the  prospectus  and  notices,  printing,  stationery,  books,  salaries,  rent, 
postages,  messengers,  porterage,  and  provisional  registration  fees  as  aforesaid,  and  all 
other  charges,  expenses,  and  liabilities  whatsoever  to  which  the  said  parties  hereto 
of  the  second  part,  or  any  of  them,  may  be  or  become  liable  in  relation  to  the  said 
company,  which  may  have  been  incurred  on  or  prior  to  the  I  1th  of  November  instant, 
except  solicitors'  charges,  which  are  to  be  borne  and  paid  by  the  said  company  or  the 

directors  thereof:  As  witness,''  &c.  Averment,  that  the  said  contract  in  the  said 
art  ides  of  agreement  mentioned  was  not  made  conditional  on  the  completion  of  the  said 
company,  and    to  take  effect  after  the  Certificate   of   complete    registration    of   the   said 

company  should  have  been  obtained,  according  to  the  statute  in  such  case  provided. 

[701]  To  this  plea  the  plaintiff  demurred,  —  the  ground  of  demurrer  stated  in  the 
margin  being,  "that  the  said  contract  in  the  said  articles  of  agreement  mentioned, 
having  been  ratified  and  confir I  by  the  deed  of  settlement,  as  alleged    in  the  count, 

is  binding  on  the  defendants,  although  not  made  conditional  on  the  completion  oi  the 
said  company.      Joinder. 

Philbrick,  in  support  of  the   demurrer  (a).      The   contract   declared   on  was  clearly 

(a)  The  points  marked  for  argument  on  the  pari  of  the  plaintiff  were  as  follows: — 
"  1.  That  the  defendants  were  bound  by  the  articles  oi  agreement,  as  they  wen' 
ratified  by  the  deed  of  settlement  of  the  company  : 

"2.  That  the  defendants  were  liable  on  the  contract  with  the  plaintiff,  as  such 
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one  which  it  was  competent  to  the  company  to  enter  into.  The  plaintiff  was  the  sole 
registered  proprietor  and  promoter ;  and,  in  [702]  consideration  of  his  ceding  all  the 
rights  which  the  statute  gives  him,  the  company  agree  to  pay  him  a  certain  sum  when 
they  are  completely  formed.  The  contract  is  ratified  by  their  deed,  and  is  made  the 
basis  of  their  legal  existence,  and  to  take  effect  after  they  are  completely  formed. 
It  is  clearly  a  contract  which  they  had  power,  under  the  23rd  section  of  the  7  &  8 
Vict.  c.  110,  to  enter  into.  That  section  enacts,  "that,  on  the  provisional  registration 
of  any  company  being  certified  by  the  registrar  of  joint-stock  companies,  it  shall  be 
lawful  fur  the  promoters  of  any  company  so  registered  to  act  provisionally,  &c. ;  and 
it  shall  be  lawful  for  the  promoters  of  such  compan}'  to  assume  the  name  of  the 
intended  company,  but  coupled  with  the  words  '  registered  provisionally,'  and  also  to 
open  lists,  and  also  to  allot  shares  and  receive  deposits  thereon,  &c,  and  also  to 
perform  such  other  acts  only  as  are  necessary  for  constituting  the  company,  or  for 
obtaining  letters-patent,  or  a  charter,  or  an  act  of  parliament;  but  not  to  make  calls, 
nor  to  purchase,  contract  for,  or  hold  lands,  nor  to  enter  into  any  contracts  for  any 
services,  or  for  the  execution  of  any  works,  or  for  the  supply  of  any  stores,  except 
such  services  and  stores  or  other  things  as  are  necessarily  required  for  the  establishing 
of  the  company,  and  except  any  purchase  or  other  contract  to  be  made  conditional  on 
the  completion  of  the  company,  and  to  take  effect  after  the  certificate  of  complete 
registration,  act  of  parliament,  or  charter,  or  letters-patent  shall  have  been  obtained," 
&c.  [Willes,  J.,  referred  to  Hutchinson  y.  The  Swrey  Consumers'  Gas  Company,  11  C.  B. 
689,  where  it  was  held  that  a  joint-stock  company  completely  registered  under  the 
7  &  8  Vict.  c.  110,  is  not  liable  upon  contracts  entered  into  by  the  promoters  before 
provisional  registration.!  They  may  do  such  acts  as  are  necessary  for  the  formation 
or  establishing  of  the  [703]  company.  This  was  a  contract  which  they  were  com- 
petent to  enter  into,  and  was  for  their  benefit.  Taking  the  23rd  section  with  the 
25th, — which  provides  that,  upon  complete  registration,  "  any  covenants  or  engage- 
ments entered  into  by  any  of  the  shareholders  or  other  persons  with  any  trustee  on 
the  behalf  of  the  company,  at  any  time  before  the  complete  registration  thereof,  may 
be  proceeded  on  by  the  said  company  and  enforced  in  all  respects  as  if  they  had  been 
made  or  entered  into  with  the  said  company  after  the  incorporation  thereof," — it  is 
clear  that  certain  contracts  made  before  are  binding  on  the  company  after  complete 
registration.  [Willes,  J.  The  23rd  section  is  to  be  read  as  part  of  the  general  scheme 
of  registration,  and  as  absolving  the  directors  from  penalties  for  doing  certain  acts 
before  the  complete  registration  of  the  company.  Williams,  J.  To  make  a  contract 
valid,  there  must  be  parties  existing  at  the  time  who  are  capable  of  contracting.  The 
company  did  not  exist  at  the  time  this  agreement  was  made.  I  feel  great  difficulty 
in  saying  that  the  23rd  section  intended  to  give  them  that  sort  of  pre-existent 
capability  of  contracting.]  The  contract  is  impliedly  conditional  on  the  complete 
registration  of  the  company. 

J.  Brown,  contra  {a ).     In  Payne  v.  The  N't  w  South  [704]  Wales  Coal  ami  International 

contract  was  executed,  and  was  for  their  benefit,  after  the  complete  registration  of  the 
company,  although  not  in  terms  made  conditional  on  such  complete  registration  : 

"  3.  That  the  contract  set  out  in  the  declaration  was  not  one  that  required  to  be 
expressly  made  conditional  on  the  completion  and  complete  registration  of  the  company, 
as  it  was  a  contract  for  the  relinquishment  by  the  plaintiff  of  his  right  to  complete 
registration,  and  could  only  take  effect  by  such  registration  : 

"  4.  That,  even  assuming  the  contract  was  one  that  required  to  be  made  condi- 
tional on  the  complete  registration  of  the  company,  it  sufficiently  appears  by  the 
declaration  to  have  been  made  so  conditional,  inasmuch  as  no  part  of  the  said  contract 
was  to  be  performed  by  the  defendants  till  after  the  complete  registration  : 

"5.  That  there  is  nothing  on  the  face  of  the  plea  to  shew  that  it  was  necessary 
that  the  contract  set  out  should  be  made  conditional  on  the  completion  of  the  said 
company,  and  to  take  effect  after  the  complete  registration,  and  the  plea  is  there- 
fore bad  : 

"6.  That  the  said  contract  was  not  one  required  by  the  statute  to  be  made  condi- 
tional on  the  complete  registration  of  the  company." 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  :  — 

"  1.  That  the  defendants,  being  a  corporation  under  the  7  &  8  Vict.  c.  110,  were 
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Steam  Navigation  Company,  10  Exch.  283,  the  first  count  of  the  declaration  Btated, 
that  the  plaintiffs  had  projected  a  joint-stock  company  within  the  meaning  of  the  7  &  8 
Vict.  c.  110,  which  company  was  afterwards  provisionally  registered;  that,  within 
twelve  months  after  its  provisional  registration,  articles  of  agreement  were  entered  into 
between  the  plaintiff  of  the  one  part,  and  P.  &  L.  of  the  other  part,  whereby  the 
plaintiffs  agreed  to  transfer  to  1'.  &  L.,  on  behalf  of  the  company,  all  the  interest  of 
the  plaintiffs  therein  :  and  1'.  &  L.  on  behalf  of  the  company  agreed  that,  in  rase  the 
plaintiffs  should,  within  six  calendar  months  after  the  arrival  of  the  first  of  the  steam- 
vessels  to  he  despatched  by  the  company  in  the  colony  of  Australia,  commence  the 
business  of  ship-brokers  at  Sydney,  the  plaintiffs  should  be  the  ship-brokers  of  the 
company  for  the  port  of  Sydney;  and  further  that  the  company  should  provide  the 
plaintiffs  with  a  free  passage  to  the  said  colony  by  the  first  of  the  company's  steam 
vessels  so  to  be  dispatched.  The  count  then  averred  that,  afterwards  the  company 
was  completely  registered  that,  after  the  provisional  registration  of  the  company,  the 
first  steam-vessel  was  despatched  by  the  company  to  Australia,  and  that  the  plaintiffs 
were  willing  to  have  gone  by  it,  and  did  all  things  necessary  to  entitle  them  to  the 
agreed  passage;  and  alleged  for  breach  that  the  company  refused  to  permit  the 
plaintiff's  to  go  by  that  vessel.  It  was  held,  on  demurrer,  that  the  count  was  bad, 
[705]  since  the  completely  registered  company  was  not  liable  on  the  contract  made 
by  the  provisionally  registered  company.  Martin,  B.,  there  says:  "This  was  aeon- 
tract  by  the  promoters  of  the  company  after  provisional  and  before  complete  registra- 
tion ;  and  it  is  clearly  not  a  contract  which  the  completely  registered  company  is 
bound  to  perform.  The  23rd  section  of  the  act  authorizes  the  promoters  of  a  company 
to  obtain  a  certificate  of  provisional  registration,  and,  upon  that  being  done,  it  becomes 
lawful  for  them  to  do  certain  things  which  are  specified.  But,  so  far  from  being 
enabled  to  bind  the  completely  registered  company  by  this  contract,  they  can  make 
very  few  contracts  to  bind  themselves." 

Per  Curiam.     If  the  plaintiff'  wishes  to  raise  this  point,  he  must  do  so  in  the  court 
of  error. 

Judgment  for  the  defendants. 


In  thk  Matter  of  Joseph  John  Wright,  an  Attorney.— Ex  parte  Mary  Ann 

Thomas.     May  27th,  1862. 

[Referred  to,  In  re  Poole,  18G9,  L.  R.  4  C.  P.352.     Followed,  In  re  II.,  1875, 
31  L.  T.  730;  Ex  purl c  Fairchild,  1875,  23  W.  R.  213]. 

Practice  on  a  rule  calling  upon  an  attorney  to  answer  the  matters. — It  is  no  answer 
to  gucb  an  application,  that  the  applicant  has  already  Hied  a  bill  in  equity  against 
tin-  attorney  for  an  account  in  reference  to  the  transactions  complained  of, — even 
though  the  proceedings  in  equity  have  resulted  in  a  decree  againsl  the  attorney. — 
\\  here  it  has  been  referred  to  the  Master  to  examine  into  the  charges  and  to  report 
to  the  court,  it  is  not  competent  to  the  counsel  for  the  accused  to  go  into  the  evidence 
given  before  the  Master :  the  court  will  only  look  to  his  report. 

Udall,  in  Michaelmas  Term  last,  moved  for  a  rule  calling  upon  Joseph  John  Wright, 
an  attorney  of  this  court,  to  shew  cause  why  he  should  Dot  answer  the  matters  eon 
tained  in  certain  affidavits  which  charged  him  with  having  fraudulently  appropriated 

no  parties  to,  and  were  not  liable  to  be  sued  on,  the  contract  declared  on,  which  was 
made  before  the  corporation  existed  ; 

"2.  That  the  contract  declared  on  was  made  by  the  individual  directors  ,,|  the 
company  provisionally  registered,  and  not  by  the  company,  as  such  : 

"3.  That,  if  the  contract  was  made  by  the  provisionally  registered  company,  i1 
is  not  binding  on  the  completely  registered  company,  "ho  are  defendants  in  this 
act  ion  : 

"4.  That  the  contract  was  not  one  which  the  provisional  directors  had  power  to 

make  under  the  7  it  8  Vict.  C  110,  S.  23,  and    was   not    made  conditional  on    I  he   com 

pletion  of  the  company,  and  to  take  effect  after  the  certificate  ol  i plete  registration 

should  be  obtained,  as  required  by  the  statute 

"5.   That  tile  only  parties  liable  on  the  contract  are  the  directors  who  made  it. 
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to  his  own  [706]  use  moneys  to  the  amount  of  22521.  which  had  been  intrusted  to  him 
by  the  applicant  for  investment,  and  with  a  series  of  misrepresentations  as  to  the 
manner  in  which  he  had  disposed  of  them.  It  also  appeared  from  the  affidavits  that 
the  applicant  had  filed  a  bill  in  Chancery  against  Mr.  Wright  and  had  obtained  a 
decree,  but  that  she  had  been  prevented  from  obtaining  any  fruits  from  it  in  conse- 
quence of  Mr.  Wright  having  gone  to  Scotland  and  there  availed  himself  of  the  Scotch 
law  of  bankruptcy.  [Erie,  C.  J.  Has  not  the  applicant  precluded  herself  from  taking 
this  course  by  her  election  to  proceed  by  bill  in  equity  for  an  account  ■]  It  has  been 
decided  that  filing  a  bill  in  equity  against  an  attorney  is  no  answer  to  an  application 
against  him  to  the  summary  jurisdiction  of  the  court  for  misconduct.  Chitty's  Arch- 
bold,  11th  edit.  147,  citing,  Anonymous,  4  Jurist,  630.  [Erie,  C.  J.  That  was  a  mere 
application  to  Chancery.  Here,  it  is  rem  judicatam.  I  am  unwilling  to  grant  a  rule 
which  may  be  discharged.  But  possibly  a  rule  might  be  sustained  if  anything  like 
misconduct  in  the  attorney  could  be  shewn  in  his  going  colourably  to  Scotland  to  defeat 
a  just  claim.] 

Udall  renewed  his  motion  on  a  subsequent  day,  with  further  affidavits,  and  the  rule 
was  granted. 

Bovill,  Q.  C,  and  T.  J.  Clark,  in  Hilary  Term  last,  appeared  to  shew  cause  against 
the  rule,  strongly  urging  the  staleness  of  the  transactions  (they  having  arisen  nearly 
eleven  years  ago),  and  that  the  present  motion  was  only  resorted  to  for  the  purpose 
of  extorting  money  from  the  attorney  in  satisfaction  of  a  debt  from  which  he  had  been 
discharged  by  means  of  the  Scotch  sequestration. 

After  hearing  Mellish,  Q.  C,  and  Udall,  in  support  [707]  of  the  rule,  the  court 
pronounced  a  rule  referring  it  to  one  of  the  Masters  "  to  ascertain,  in  such  manner  as 
he  should  think  fit,  whether  or  not  the  said  Joseph  John  Wright,  in  his  capacity  of 
attorney  or  solicitor  for  the  said  Mary  Ann  Thomas,  was  guilty  of  any  fraud  or  mis- 
conduct in  respect  of  the  sum  of  22521.  referred  to  in  the  affidavit  of  the  said  Mary 
Ann  Thomas  in  the  rule  mentioned,  or  of  any  part  of  the  said  sum,  or  in  respect  of 
any  interest  or  other  moneys  arising  therefrom  or  from  the  estate  alleged  by  the 
affidavit  of  Mr.  Wright  to  have  been  sold  to  Mr.  G.  Stuart ;  and  that  the  Master 
report  thereon  to  the  court," — the  rule  being  in  the  meantime  enlarged. 

The  Master  (Mr.  Benett),  after  a  long  and  careful  investigation,  and  examination 
of  Mr.  Wright,  on  the  7th  of  May  last  made  his  report,  in  which  he  found  that  the 
charges  made  against  that  gentleman  were  entirely  substantiated. 

Bovill,  Q.  C,  and  Clark,  on  behalf  of  Mr.  Wright,  sought  to  refer  to  the  evidence 
which  was  given  before  the  Master,  in  order  to  shew  that  that  learned  gentleman  had 
taken  a  view  against  the  accused  stronger  than  was  fairly  and  reasonably  warranted 
by  the  circumstances.  [Erie,  C.  J.  Where  a  matter  is  referred  to  the  Master,  his 
report  is  the  only  thing  which  is  properly  before  the  court.  I  must  protest  against 
the  evidence  given  before  him  being  gone  into.  You  may  make  your  statement ;  and, 
if  we  see  fit,  we  will  refer  to  our  officer  (a).]  The  learned  counsel  then  proceeded 
[708]  at  great  length  and  with  much  earnestness  to  endeavour  to  explain  away  the 
more  grievous  parts  of  the  charges. 

Mellish,  Q.  C,  and  Udall,  were  heard  in  support  of  the  Master's  report. 

Cur.  adv.  vult. 

Erle,  C.  J.  By  the  practice,  two  courses  are  open, — first,  to  issue  an  attachment, 
to  be  followed  by  interrogatories.  This  we  think  an  unnecessary  delay  and  expense 
after  the  clear  and  complete  examination  of  the  case  by  the  Master.  The  other  is,  to 
order  that  the  attorney  be  struck  off  the  roll,  as  was  done  in  the  case  against  Mr.  Sills. 

We  think  the  latter  course  the  proper  one  under  the  circumstances  of  this  ease. 
But,  as  the  attention  of  the  attorney  was  not  pointed  directly  to  that  result  by  the 
rule  calling  on  him  to  answer  the  matters  of  the  affidavit,  we  decide  to  enlarge  this 
rule  peremptorily  to  the  sitting  of  the  court  on  the  first  day  of  next  term,  when,  after 
hearing  Mr.  Wright  again,  if  he  should  require  it,  the  court  will  give  its  final  decision. 

On  the  first  day  of  this  term,  Clark  and  Garth,  urged  all  that  could  be  said  iu 

(a)  This  is  the  course  usually  adopted  in  the  case  of  applications  under  the  Railway 
and  Canal  Traffic  Act,  1852  (17  it  18  Vict.  c.  31), — In  n  Oxladt  and  the  North  Eastern 
Railway  Company,  ante,  vol.  i.,  454,  477,  489.  It  was  departed  from  in  a  subsequent 
case, — In  re  Nicholson  and  tin:  <lr>vi  Western  Railway  Company,  ante,  vol.  v.,  p.  366, — 
but  the  departure  was  found  to  be  extremely  inconvenient. 
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favour  of  Mr.  Wright:  but  his  efforts  were  unavailing,  and  the  court  ordered,  "that 
the  name  of  the  said  Joseph  John  Wright  be  struck  oil  the  roll  of  this  court,  and  that 
the  said  Joseph  John  Wright  do  pay  to  the  said  .Maty  Ann  Thomas,  or  to  her  attorney, 
her  costs  of  and  occasioned  by  the  said  rules  respectively,  and  of  the  reference  directed 
by  the  rule  of  Hilary  Term  last  :  anil  that,  in  default  of  .such  payment,  an  attachment 
do  issue  against  the  said  Joseph  John  Wright  for  non-payment  of  the  same,  hut  that 
such  writ  do  lie  in  the  office  for  one  calendar  month  after  issuing  the  same." 

[709]    The  London  and  Provincial  Provident  Society  v.  Ashton. 

June  2nd,  1862. 

[8.  C.  7  L.  T.  530  ;   11  W.  K.  152.] 

Held, — upon  the  authority  of  The  London  Mom  Inn,  Advance  and  Life  Assurance  i'nm- 
pawy  v.  Smith,  3  Hurlst.  &  N.  543, — that  an  insurance  company  (registered  under 
the  7  &  8  Vict.  c.  110),  which  professed  to  be  established  for  the  following  purposes, 
— "1.  The  granting  of  policies  of  insurance  upon  lives  or  survivorships — 2.  The 
granting  of  endowments  to  children  and  adults — 3.  The  granting  of  annuities,  to 
commence  either  immediately  or  prospectively,  and  to  continue  either  for  a  definite 
time  or  until  death — 4.  The  assurance  to  persons  of  both  sexes  a  weekly  sum  or 
payment  during  sickness,  and  to  married  women  a  certain  weekly  sum  during  the 
period  of  accouchement,  either  with  or  without  medical  attendance  and  medicine — 
5.  The  granting  loans  and  making  advances  upon  personal  or  other  security,  so  as 
the  interest  made  payable  upon  any  such  loan  or  advance  shall  not  exceed  7i  per 
cent.  ;  and  the  doing  of  all  acts  incident  thereto," — was  disqualified,  by  reason  of 
the  enactments  contained  in  the  27th  and  28th  sections  of  the  20  &  21  Vict.  c.  14, 
from  suing  either  at  law  or  in  equity,  unless  registered  under  the  Joint-.Stock 
Companies  Acts,  1856,  1857. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiff's  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff's,  and  for  money  paid  by  the 
plaintiff's  for  the  defendant  at  his  request,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff's  on  accounts  stated  between  theni. 

The  defendant  pleaded,  inter  alia,  that  this  action  was  commenced  long  after  the 
2nd  of  November,  1857,  and  not  before,  and  that  the  said  alleged  society  was  and  is  a 
company  formed,  constituted,  and  completely  registered  under  the  7  &  8  Vict.  c.  1  10, 
for  the  registration,  incorporation,  and  regulation  of  joint-stock  companies ;  that  the 
said  society  did  not  on  or  before  the  2nd  of  November,  1857,  nor  at  any  time  before 
the  commencement  of  this  action,  nor  at  any  time  since,  register,  nor  become,  nor  is  it 
registered  under  the  Joint-Stock  Companies  Acts,  I  856,  1857,  or  either  of  them,  pursuant 
to  the  last  mentioned  acts  or  either  of  them,  but  has  always  made  default  in  so  doing  ; 
that  the  said  society  was  not  nor  is  a  company  formed  for  tin  purpose  of  insurance  within 
the  meaning  of  the  Joint-Stock  Companies  Act,  1857,  that  is  to  say,  solely  for  that 
purpose,  and  always  was  and  is  a  com-[710]  pany  formed  in  pari  for  the  purpose  of  insur- 
ance, on'/  also  for  purposes  other  limn  tin  purpose  of  insurance,  and  other  than  the  purpose 
of  banking,  I  hat  is  to  say,  amongst  other  purposes,  for  the  purpose  of  granting  annuities 
and  lending  money. 

.Second  replication  to  the1  first  plea,  that  the  said  society  was  and  is  a  joint  .-stock 
company  completely  registered  as  in  the  lirsl  plea  mentioned  ;  that  the  said  company 
was  and  is  formed  and  constituted  under  and  by  virtue  of  two  deeds  of  settlement 
under  the  hands  and  seals  of  certain  then  shareholders  in  the  said  company  and  of 
certain  trustees,  and  not  otherwise,  and  which  said  deeds  of  settlement  were  re* per 
tively  made,  executed,  and  witnessed  as  by  law  in  that  behalf  required,  the  first  of 
which  said  deeds  w.is  and  is  a  deed  bearing  date  the  23rd  of  July,  L855,  between  the 
se\  eral  per, on-  «  hose  names  were  or  should  be  mentioned  in  the  schedule  of  signal  ures 
thereto,  and  who  had  sealed  and  delivered,  or  from  time  to  tune  should  seal  and 

deliver  the  same,  or  a  duplicate  t  hereof,  of  the  one  part,  and  Stephen  Pott  and  Edmund 

i  larey  I lobson,  t rustees  tor  the  purposes  of  the  said  <\vfi\,  of  the  other  pan,  by  which, 
after  reciting,  amongsl  other  things  (being  the  only  recitals  material  to  the  s.iid  firs! 
plea  ami  this  replication),  that  the  leveral  per  ous  partie  thereto  of  the'  first  part  hail 
agreed  to   form  a  joint  slock  company  within    the    meaning   of   the  7  &  8  \ 'id.  C   1  10, 

C.  P.  XX.  — 42* 
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for  the  purposes  of  granting  life-assurances,  for  payments  during  sickness,  annuities, 
endowments,  and  other  assurances  dependant  upon  contingencies,  as  thereinafter  defined, 
— it  was  witnessed  (so  far  as  is  material  to  the  said  first  plea  and  this  replication  respec- 
tively) in  the  words,  letters,  and  figures  following,  that  is  to  say,  that  each  of  the  said 
several  persons  parties  hereto  of  the  first  part,  so  far  as  relates  to  the  acts  and  defaults 
of  himself,  his  exe-[711]-cutors  and  administrators,  and  not  otherwise,  does  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with  the  said  Stephen 
Pott  and  Edmund  Carey  Hobson,  as  trustees  on  behalf  of  the  said  company,  as 
follows  : — 

"  1.  That  the  several  persons  now  being  or  hereafter  becoming  parties  hereto  (and 
who  are  designated  as  '  shareholders '),  and  all  persons  who  shall  hereafter  become 
shareholders,  shall,  while  holding  shares  in  the  capital  stock  hereinafter  mentioned,  be 
and  constitute  a  joinkstock  company  within  the  meaning  of  the  said  act,  under  the 
name  of  'The  London  and  Provincial  Provident  Society,'  and  that  such  company  shall 
be  formed  from  the  day  of  the  date  of  these  presents,  and  continue  till  dissolved  under 
the  provisions  in  that  behalf  hereinafter  contained  : 

"2.  That  the  object  and  business  of  the  company  shall  be, — 1.  The  granting  of 
policies  of  insurance  upon  lives  or  survivorships, — 2.  The  granting  of  endowments  to 
children  and  adults, — 3.  The  granting  of  annuities,  to  commence  either  immediately 
or  prospectively,  and  to  continue  either  for  a  definite  time  or  until  death, — 4.  The 
assurance  to  persons  of  both  sexes  a  weekby  sum  or  payment  during  sickness,  and  to 
married  women  a  certain  weekly  sum  during  the  period  of  accouchement,  either  with 
or  without  medical  attendance  and  medicine, — 5.  The  granting  loans  and  making 
advances  upon  personal  or  other  security,  so  as  the  interest  made  payable  upon  any 
such  loan  or  advance  shall  not  exceed  7J  per  cent. ;  and  the  doing  of  all  acts  incident 
thereto : 

"4.  That  the  capital  stock  of  the  company  shall  consist  of  10,0001.  divided  into 
5000  shares  of  21.  each,  and  of  such  further  sum  not  exceeding  40,0001.  in  addition  as 
may  be  determined  by  the  shareholders,  as  hereinafter  mentioned  : 

[712]  "  5.  That,  until  such  time  as  the  capital  shall  have  been  increased  under  the 
last  preceding  article  to  50,0001.,  and  the  whole  of  such  50,0001.  shall  have  been 
subscribed  for,  and  at  least  5s.  shall  have  been  paid  or  be  payable  upon  every  share  in 
the  capital,  it  shall  not  be  competent  to  the  company  to  grant  any  assurance,  endowment, 
or  otherwise  to  make  any  sum  payable  on  any  contingency,  where  the  principal  money 
payable  by  them  on  the  happening  of  such  contingency  would  exceed  5001.,  or  to  grant 
any  annuity  of  ruore  than  501.  per  annum  : 

"  Direction  and  management  of  the  affairs  of  the  company,  and  election  and  appoint- 
ment of  directors  and  other  officers  : 

"  39.  That  the  number  of  directors  of  the  company  shall  not  be  more  than  fifteen 
nor  less  than  five  : 

"  56.  That  the  directors  shall  have  full  power  to  carry  on,  on  behalf  of  the  company, 
the  business  of  the  company  as  hereinbefore  defined,  and  to  grant  all  insurances,  endow- 
ments, and  annuities  on  behalf  of  the  company,  and  which  are  within  the  scope  of  their 
business,  and  to  accept  the  surrender  of  any  policy  or  annuity,  on  such  terms  as  they 
may  think  fit,  and  to  effect  counter-insurances  in  any  other  insurance-office  against 
any  risk  granted  by  the  company,  or  any  part  thereof,  and  to  grant  such  loans  or 
advances  as  are  within  the  scope  of  the  company's  business,  and  to  make  and  execute 
all  deeds  and  instruments  to  which  it  may  be  necessary  to  affix  tb^  common  seal,  and 
to  enter  into  all  contracts  on  their  behalf,  and  to  make  all  proper  purchases  and 
assurances,  and  generally  to  do  all  acts  which  they  shall  consider  necessary  or  proper 
for  the  well  ordering  of  the  affairs  of  the  company,  and  to  execute  all  powers  in  relation 
thereto  which  are  within  the  scope  of  the  company's  business,  subject,  [713]  nevertheless, 
to  the  control  of  general  meetings  of  the  company  and  to  these  presents :  Provided 
always  that  every  policy,  whether  upon  life,  for  endowment,  or  for  a  fund  in  sickness, 
and  every  grant  of  an  annuity  made  or  granted  by  the  company,  shall  be  given  under 
the  hands  of  three  directors  of  the  company,  and  be  countersigned  by  the  secretary 
of  the  company,  and  be  sealed  with  the  seal  of  the  company,  and  that  there  be  con- 
tained therein,  and  in  every  other  contract  of  assurance,  endowment,  annuity,  or  other 
provision  to  be  made  by  the  company,  or  entered  into  on  their  behalf,  a  proviso  limiting 
the  contract  thereby  created  and  the  liability  thereunder,  so  that  the  same  shall  take 
effect  and  be  satisfied  only  out  of  such  funds  and  property  of  the  company  (including 
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unpaid  instalments  upon  shares)  as  under  the  provisions  herein  contained  shall  at  the 
time  when  such  liability  shall  accrue  be  at  the  disposal  of  the  directors,  and  negativing 

an  unconditional  liability:  Provided  always  that  nothing  herein  contained  shall  limit 
the  liability  of  any  shareholder  as  to  the  performance  of  such  contract,  or  prejudice 
the  rights  of  any  person  or  persons  against  any  such  shareholder  under  or  by  virtue 
of  the  aforesaid  statute :  Provided  also,  that,  whenever  any  alteration  shall  he  made 
in  the  terms  of  any  policy,  grant  of  annuity,  or  other  instrument  under  the  seal  of 
the  company,  containing  the  terms  of  any  contract  within  the  scope  of  the  company's 
business,  the  directors  shall  cause  a  memorandum  of  such  alteration  to  be  indorsed  on 
the  policy,  grant,  or  other  instrument,  and  to  be  signed  by  the  secretary,  and  sealed 
with  the  common  seal;  and  every  such  alteration  so  signed  and  scaled  shall  be  binding 
on  all  parties:  Provided  also,  that  no  loan  or  advance  shall  be  made  upon  personal 
security,  unless,  in  addition  to  the  person  to  whom  such  loan  or  advance  shall  be 
made,  at  least  two  sufli-[714]-cient  sureties,  to  be  approved  by  the  directors,  shall 
also  become  bound  for  the  repayment  of  the  money  lent  or  advanced,  and  for  the 
repayment  of  all  interest  thereon  : 

"93.  That  there  shall  be  created  by  the  directors  in  the  manner  hereinafter 
mentioned,  out  of  the  moneys  and  property  of  the  company,  four  separate  funds,  to 
be  denominated  'The  Proprietors'  Fund,1  'The  Assurance  Fund,'  'The  Sickness  Fund, 
and  'The  Endowment  Fund,' and  that  separate  and  distinct  accounts  of  such  respective 
funds  shall  be  kept  in  the  company's  books  : 

"94.  That  all  moneys  arising  from  payments  made  upon  the  shares  in  the  capital 
of  the  company  subscribed  for,  and  all  interest  paid  upon  calls  in  arrear,  and  all 
moneys  arising  to  the  company  upon  the  sale  of  shares  which  shall  have  been  forfeited 
to  and  sold  by  the  company,  and  all  moneys  arising  to  the  company  from  interest  or 
discounts,  or  other  profits  arising  to  the  company  upon  loans  or  advances  as  hereinafter 
mentioned,  and  all  such  further  sums  as  by  these  presents  or  by  any  bye  laws  of  the 
company,  or  any  resolution  of  a  general  meeting  or  order  of  a  board  of  directors 
may  be  directed  to  lie  consolidated  with  the  Proprietors'  Fund,  and  also  all  moneys 
arising  from  the  improvement  and  accumulation  of  the  said  fund,  shall  form  'The 
Proprietors'  Fund  : 

"95.  That  the  produce  of  premiums  and  profits  arising  from  and  to  be  received  in 
respect  of  policies  of  assurance  on  lives  or  survivorships,  and  all  the  accumulations  and 
improvements  of  such  fund,  shall  form  a  second  separate  and  distinct  fund,  to  be  called 
"The  Assurance  Fund  : ' 

"  96.  That  the  produce  of  premiums  and  profits  arising  from  and  to  be  received  in 
respect  of  policies  of  assurance  for  payment  during  sickness  and  ac-[715]-couchement,  and 
all  accumulations  and  improvements  of  such  funds,  shall  form  and  constitute  a  third 
separate  rate  and  distinct  fund,  to  be  called  '  The  Sickness  Fund  : ' 

"97.  That  the  produce  of  premiums  and  profits  arising  from  and  to  be  received 
in  respect  of  the  granting  of  endowments  and  annuities,  and  all  the  accumulations 
and  improvements  of  such  fund,  shall  form  and  constitute  a  fourth  separate  and  distinct 
fund,  to  be  called  'The  Endowment  Fund:' 

"98.  That  each  of  the  three  last-mentioned  funds  shall  lie  primarily  liable  to  bear 
and  [lay  all  losses  and  claims  of  and  against  the  company  upon  and  in  respect  of  the 
particular  business  of  the  company,  from  the  profits  or  premiums  upon  which  such 
fund  is  constituted  : 

"'.)'.).  That  the  costs  and  expenses  of  the  outfit,  establishment,  management,  and 
generally  of  the  carrying  on  the  business  of  the  company,  shall  be  borne  anil  paid  by 
and  out  of  the  'Assurance  Fund,'  'the  Sickness    fund,' and  'the   Endowment   fund 
and   such    C08l    and    expenses   shall    from    time    to   lime   as  anil    when   they   are   paid, 
be   divided   among   and    borne    by  tin-   said   three   funds  in  shares   as  nearly  as    may  be 

proportionate  to  i heir  respective  amounts  for  the  time  being: 

"  loo.   Thai,  in  case  any  one  of   the  said    funds  cannot    he  made  available  in  time, 

or  it  shall  be  insufficient  to  pay  and  satisfy  any  such  lo^s  or  claim  to  he  I i  or  paid 

by  or  out.  of  it  as  above  mentioned,  or  the  share  to  lie  borne  by  it  ot  such  costs  and 
i    penses,  then  so  much  as  may  !»■  required  for  tin-  purpose  of  making  up  the  amount 

of  Mich  share  shall   lie  borrowed  from    '  the  Proprietors'  fund,'  and    be  applied  to  meet 

such  exigency  or  deficiency;  or,  if  that  shall  he  insufficient,  then  either  or  both  of 
the  other  funds,  [716]  as  the  directors  shall  think  lit,  and,  if  both,  in  -uch  proportions 
as  ihey  shall  think  lit;  Imt,  whenever  "the  Proprietors'  Fund' or  any  ot  the  othei 
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funds  shall  be  resorted  to  in  aid  of  or  for  any  of  the  other  funds  above  mentioned, 
the  sum  so  borrowed  from  '  the  Proprietors' Fund,' shall  be  in  the  nature  of  a  debt 
owing  to  'the  Proprietors'  Fund,'  or  to  such  other  fund,  from  the  fund  in  aid  of  or 
for  which  it  shall  have  been  borrowed,  and  shall  as  soon  as  practicable  be  re-placed 
thereout,  with  interest  at  the  rate  of  51.  per  centum  per  annum  : 

"  101.  That,  on  the  1st  day  of  July,  1SG0,  and  on  the  same  day  in  the  year  1865, 
and  so  on  from  live  years  to  five  years,  or  so  soon  as  conveniently  may  be  after  those 
days  respectively,  the  directors  shall  cause  accounts  to  be  taken  of  the  clear  profits 
which  (after  deducting  such  expenses  and  charges  as  aforesaid)  have  theretofore,  and 
(as  respects  the  second  and  every  subsequent  account)  since  the  last  preceding  account, 
have  accrued  upon  and  in  respect  of  'the  Assurance  Fund,'  'The  Sickness  Fund,'  and 
'The  Endowment  Fund,'  respectively,  and  which  may  in  the  judgment  of  the  actuary 
and  the  directors  be  safely  set  apart  out  of  such  funds  respectively  ;  and  such  accounts 
shall  be  submitted  to  the  ensuing  ordinary  general  meeting,  for  confirmation  ;  and,  if 
such  accounts  or  any  of  them  shall  not  be  confirmed  at  such  general  meeting,  the  said 
accounts,  or  such  of  them  as  shall  not  have  been  confirmed,  shall  be  referred  back  to 
the  directors  to  revise  the  same ;  and  the  same,  when  revised  by  the  directors,  shall 
be  submitted  to  an  extraordinary  general  meeting  to  be  summoned  for  the  purpose  of  ' 
examining  them ;  and  so  toties  quoties  until  the  same  shall  have  been  confirmed  by 
some  general  meeting : 

"  102.  That,  when  such  reports  and  accounts  shall  [717]  have  been  confirmed  as 
aforesaid,  the  directors  shall  appropriate  to  and  consolidate  with  '  The  Proprietors' 
Fund  '  the  amount  so  set  apart : 

"113.  That,  as  to  such  of  the  funds  of  the  company  as  shall  not  be  required  to 
satisfy  and  provide  for  the  immediate  claims  upon  the  company,  and  the  expenses 
thereof,  the  directors  shall  from  time  to  time,  so  far  as  conveniently  may  be,  lay  out 
and  invest  the  same,  in  the  names  of  the  trustees  of  the  company,  in  the  parliamentary 
stocks  or  funds  of  Great  Britain  and  lrelaud,  or  in  Bank  or  East  India  Stock,  or  in 
Navy  or  Exchequer  Bills  or  Bonds,  or  in  or  upon  the  security  of  the  bonds,  mortgages, 
or  debentures  of  any  railway  or  other  company  in  Great  Britain,  or  (with  the  neces- 
sary licence)  any  real  securities  in  Great  Britain  or  Ireland,  or  loans  or  advances  upon 
securities  within  the  scope  of  the  company's  business  as  defined  in  Article  2,  or  on  such  other 
securities  as  the  directors  shall  from  time  to  time  think  proper ;  subject,  nevertheless, 
to  such  restrictions  as  may  from  time  to  time  be  imposed  by  any  general  meeting. 

"Interpretation. 

"164.  That,  in  the  interpretation  of  these  presents,  the  following  words  and 
expressions  shall  be  considered  to  have  or  include  the  meanings  hereby  assigned  to 
them  respectively,  so  far  as  such  meanings  are  not  inconsistent  with  the  context,  or 
excluded  by  the  nature  of  the  subject-matter,  that  is  to  say,  the  expression  '  the 
company  shall  mean  the  company  ;  the  expression  'these  presents'  shall  also  include 
any  and  every  supplementary  deed  of  settlement,  any  bye-laws  and  regulations  for 
the  time  being  binding  upon  the  company  ;  and  all  words  and  expressions  which  are 
by  the  act  7  &  8  Vict.  c.  110,  declared  to  have  or  include  or  be  applicable  to  any 
particular  meanings  [718]  respectively  in  that  act,  shall  have  and  include  the  same 
respective  meanings  in  these  presents." 

And  the  said  deed  contains  a  schedule,  as  follows  : — 

"Part  1.  The  name,  business,  mi  I  places  of  business  of  th  company. 


General  heads. 

Particulars. 

Clause 
of  deed. 

Name  of  the  company    . 
Business  or  purpose 

Principal  or  only  places  of") 
business,      and      branch  > 
offices  (if  any)    .         .        J 

The  London  and  Provincial  Provident  Society 
The  granting  of — I.  Life  assurances — 2.  Endow- 
ment—  3.  Annuities — 4.  Assurances    for    pay- 
ments during  sickness — 0.  Loans,  and  the  doing 
of  all  acts  incident  thereto           .... 

Xo  1SJ  Moorgate  Street,  in  the  city  of  London 

1 

2 
3 
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"That  the  second  of  the  said  deeds  was  and  is  a  certain  new  and  supplementary 
deed  of  settlement,  bearing  date  the  10th  day  of  March,  1859,  and  made  between  the 

several  persons  whose  names  were  or  should  be  mentioned  in  the  schedule  of  signatures 
thereto,  and  who  had  sealed  and  delivered,  or  from  time  to  t  i me  should  seal  and 
deliver  the  same,  of  the  one  pari,  and  the  said  Stephen  Pott  and  Edmund  Carey 

Ilohson,  trustees  for  the  purposes  of  the  said  t\r<>i\,  of  the  other  part  ;  whereby,  after 
reciting  (being  the  only  recitals  material  to  the  said  first  plea  ami  this  replication, 
amongst  cither  things,)  the  first-mentioned  deed  of  settlement,  and  that  the  same  was 
duly  registered  in  pursuance  of  the  acl  7  .V  8  Vict.  0,  1  In,  ami  that  the  said  society 
was  formed  for  the  purposes  mentioned  in  the  said  first-mentioned  deed,  and  which 
were  repeated  in  the  said  recital  to  the  said  last-mentioned  deed  ;  and  further  reciting 
that  the  said  company  hail  since  its  formation  carried  on  its  business  in  conformity 
[719]  with  tin'  terms  and  conditions  of  the  said  first-mentioned  deed, — the  several 
clauses  of  the  said  deed  of  settlement  were  (so  far  as  is  material  to  the  said  first  pica 
and  this  replication)  amended,  altered,  or  repealed  in  the  words,  letters,  and  figures 
following,  that  is  to  say, — That  clause  5  shall  be  altered,  to  give  the  company  power 
with  its  present  shares,  capital,  and  funds,  to  grant  any  assurance,  endowment,  or 
otherwise,  or  to  make  any  sum  of  money  payable  on  any  contingency,  where  the 
principal  money  payable  by  them  on  the  happening  of  such  contingency  shall  not 
exceed  the  sum  of  50001.,  and  also  to  grant  any  annuity  not  exceeding  5001.  per 
annum, — That  clause  56  shall  be  altered,  by  adding  thereto,  after  the  words  'endow- 
ments and  annuities,'  the  following  words  'and  also  the  purchase  and  sale  of  rever- 
sionary interests,' — That  clause  93  shall  he  expunged  (a)1, — That  clause  94  to  102, 
both  inclusive,  shall  be  expunged,  and  in  lieu  thereof  it  shall  be  provided  that  all  the 
said  funds  therein  mentioned  shall  be  brought  into  and  form  one  common  fund  :  " 

Averment,  that  all  things  were  duly  done  and  happened  necessary  to  the  validity 
of  the  said  respective  deeds,  and  that  all  things  were  done  and  happened  necessary  to 
entitle  the  said  company  to  have,  and  the  said  company  duly  obtained,  a  certificate  of 
complete  registration,  and  the  said  deeds  respectively  were  duly  registered  under  the 
said  statute  7  &  8  Vict.  c.  110:  and  that  the  plaintiffs  had  always  carried  on  business 
under  and  in  accordance  with  the  said  first-mentioned  or  original  deed  of  settlement, 
and  not  otherwise,  until  the  execution  of  the  said  new  and  supplementary  deed  of 
settlement,  and  afterwards  under  and  by  virtue  of  the  said  first  deed  of  settlement  as 
modified  and  altered  by  the  said  new  and  [720]  supplementary  deed  of  settlement, 
and  not  otherwise;  and  that  the  said  company  was  not  nor  is  formed  for  the  purpose 
of  granting  annuities  or  lending  money,  or  for  any  other  than  the  purpose  of  insurance, 
further  or  otherwise  than  in  this  replication  appears. 

Third  replication  to  the  first  plea, — That  the  said  society  was  and  is  a  company 
constituted  and  registered  as  in  the  second  replication  to  the  first  plea  mentioned,  and 
not  otherwise  ;  that  the}'  the  plaintiffs  have  always  carried  on  the  business  of  insur- 
ance as  the  main  and  principal  purpose  and  object  of  their  said  society,  and  that,  as 
part  and  parcel  of  the  said  business  of  insurance,  and  subsidiary  thereto,  the  said 
society  have  also  carried  on  their  business  by  granting  annuities  and  lending  money; 
that  they  have  never  carried  on  any  business  other  than  that  of  insurance  as  the 
principal  or  main  object  or  purpose  of  the  said  society  ;  and  that  the  causes  of  action 
in  the  declaration  mentioned  arose  wholly  out  of  their  aaid  business  of  insurance,  and 
not  otherwise,  and  had  no  reference  to  or  connection  to  or  with  any  other  business 
whatever. 

To  these  replications  the  defendant  demurred,  the  only  grounds  of  demurrer 
stated  in  the  margin  being  "that  the  case  is  governed  by  Tin  London  Moneta/ry  Advana 
mill  Life  Assurance  Company  v.  Smith,  .">  Hurlst.  .V  N.  51.",,  and  that  the  court  of 
Common  Pleas  is  bound  by  the  decision  of  the  Kxclicquer,  and  should  not  reopen  the 
question,  and  that  the  decision  is  right."    Joinder. 

Wordsworth,  < t».  ('.,  in   support    of  the  demurrer (a)*.      [721]  The  question  in  this 

(n)1    Creating  the  four  several  funds. 

(a)2  The  points  marked  for  argument  OH  the  part  of  the  defendant  were  as 
follows  : — 

"That  the  court  is  bound  by  the  judgment  of  the  court  of  Exchequer  In  The 
London  Monetary  Advana  and  Life-Assurance  Company  v.  Smith,  :(  Hurlst.  a-  X.  548; 

"That  the  words  of  s.  27  of  the  •_'()  &  -J  1    Vict.  e.  I  f,  fully  hear  out  that  judgment 
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case  turns  upon  the  construction  to  be  put  upon  the  27th  and  28th  sections  of  the 
Joint-Stock  Companies  Act,  1857.  20  &  21  Vict.  c.  14.  The  27th  section  enacts  that 
"every  company  completely  registered  under  the  7  &  8  Vict.  c.  110,  including  any 
company  that  has  obtained  a  certificate  of  complete  registration  under  the  Limited 
Liabilty  Act,  1885  (18  &  19  Vict.  c.  133),  but  excluding  any  company  formed  for  the 
purpose  of  insurance,  shall,  if  it  has  not  already  registered  under  the  principal  act  (the 
Joint-Stock  Companies  Act,  1856,  1!>  &  20  Vict.  c.  47),  register  under  the  Joint-Stock 
Companies  Acts,  1856,  1857,  on  or  before  the  2nd  day  of  November,  1857,  or  incur 
such  penalty  as  is  hereinafter  mentioned.  And  the  28th  section  enacts,  that,  "if  any 
company  hereby  required  to  register  under  the  Joint-Stock  Companies  Acts  makes 
default  in  registering  on  or  before  the  said  2nd  day  of  November,  1857,  then,  from 
and  after  such  day,  until  the  day  on  which  such  company  is  registered  under  the 
Joint-Stock  Companies  Acts,  1850,  1857,  the  following  consequences  shall  ensue,  that 
is  to  say  (amongst  others),  the  company  shall  be  incapable  of  suing  either  at  common 
law  or  in  equity,  but  shall  not  be  incapable  of  being  made  a  defendant  to  a  suit  either 
at  law  or  in  equity."  The  court  of  Exchequer,  in  The  London  Monetary  Advance  and 
Life-Assurance  Company  v.  Smith,  3  Hurlst.  &  N.  543,  has  put  a  construction  upon  the 
statute  which  must  govern  this  court  :  holding  that  the  27th  section  [722]  only 
exempts  from  such  registration  companies  formed  solely  for  the  purpose  of  carrying 
on  the  business  of  insurance ;  and  therefore  that,  where  a  company  completely 
registered  under  the  7  &  8  Vict.  c.  110,  formed  for  the  purpose  and  carrying  on  the 
business  of  insurance  and  also  the  lending  of  money,  made  default  in  registering  under 
the  acts  of  185fi  and  1857,  the  28th  section  rendered  it  incapable  of  suing  either  at 
law  or  in  equity. 

Mellish,  Q  C.  (with  whom  was  Hannen),  contra  (a).  In  the  case  referred  to.it 
was  admitted  on  the  record  that  the  company  was  formed  for  a  purpose  beside  the 
business  of  insurance  :  here  the  deed  is  set  out,  leaving  it  to  the  court  to  judge 
whether  the  company  is  not  substantially  formed  for  the  purpose  of  carrying  on  the 
business  of  insurance, — the  other  being  something  merely  accessory  to  the  main 
business.  No  doubt,  the  plaintiffs  propose  to  lend  money  and  make  certain  invest- 
ments :  but  all  that  is  a  mere  mode  of  making  profitable  use  of  the  funds  derived 
from  granting  policies.  [Williams,  ,1.  The  company  might  drive  a  thriving  trade 
and  yet  never  grant  a  single  policy.]  That  could  hardly  be,  consistently  with  the 
terms  of  the  deed.  The  legislature  evidently  considered  the  [723]  7  A  8  Vict.  c.  110, 
to  be  more  appropriate  to  insurance  and  banking  companies  than  the  Joint-Stock 
Companies  Acts.  1856,  1857.  The  third  replication,  which  alleges  "that  the  plaintiff's 
have  never  carried  on  any  business  other  than  that  of  insurance  as  the  principal  or 
main  object  or  purpose  of  the  said  society,"  at  all  events  affords  a  good  answer  to  the 
action.  It  is  penalty  enough  to  say  that  the  company  shall  not  maintain  an  action  in 
respect  of  anything  done  by  them  dehors  the  business  of  insurance. 

Wordsworth,  in  reply,  was  stopped  by  the  court. 

Per  Curiam.  We  feel  bound  by  the  decision  of  the  court  of  Exchequer  in  The  Low/on 
Monetary  Advana  and  Life- Assurance  Company  v.  Smith,  3  Hurlst  &  N.  543,  and  are 
unable  to  distinguish  it  from  the  present  case  on  the  ground  urged  by  Mr.  Mellish. 

Judgment  for  the  plaintiffs. 

"That  the  legislature  should  amend  the  act,  if  that  judgment  leads  to  what  was 
not  intended  : 

"  That  several  sessions  have  passed  since  that  judgment  was  given,  and  that,  as  so 
many  persons  are  interested  in  having  the  law  set  right  if  it  has  been  wrongly 
interpreted,  it  must  now  be  considered  that  the  judgment  is  in  accordance  with  what 
the  legislature  intended.'' 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff's  were  as  follows  : — 

"  1.  That  the  plaintiffs'  company  is  not  such  a  company  as  required  to  be  registered 
under  the  Joint-Stock  Companies  Acts,  1856,  1857,  or  either  of  them  : 

"2.  That  the  case  of  The  London  Monetary  Advance  and  Life-Assurance  Company  v. 
Smith,  3  Hurlst.  &  N.  543,  in  not  applicable  to  the  present  case, — the  primary  object 
of  the  plaintiffs'  company  being  for  the  business  of  insurance,  and  the  causes  of  action 
arising  solely  out  of  such  business  : 

"3.  That  the  case  of  The  London  Monetary  Advance  <tn>l  Hfe-Asswance  Company  v. 
Smith  is  not  right." 
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The  defendant  brought  a  writ  of  error,  which  came  on  for  argument  in  the 
Exchequer  Chamber,  at  the  sitting  after  Michaelmas  Term,  L862,  before  Pollock,  C  I!., 
Wightman,  J.,  Bramwell,  B.,  Channel!,  B.,  and  Blackburn,  J. 

Mellish,  Q.  C.  (with  whom  was  rlannen),  for  the  plaintiffs.  This  is  in  effect  an 
appeal  against  the  decision  of  the  court  of  Exchequer  in  The  London  Monetary  Advance 
and  Life-Assuranct  ( 'ompany  \.  Smith,  ;i  Hurlst.  &  N.  543.  The  decision  of  the  court  of 
Exchequer  amounts  to  this  that,  although  insurance  companies  were  not  compellable 
to  register  under  the  [724]  Joint-Stock  Companies  Act,  1857,  yet,  if  it  carries  on 
any  other  business  besides  insurance  business,  it  must  lie  registered.  The  attention 
of  the  court  was  not  called  to  the  previous  statutes,  which  shew  that  it  was  illegal  for 
an  insurance  company  to  register.  By  the  7  A;  8  Vict.  e.  110,  s.  2,  it  was  enacted 
that  that  act  should  apply  to  every  joint-stock  company,  as  thereinafter  defined, 
established  "for  any  commercial  purpose,  or  for  any  purpose  of  profit,  or  for  the 
purpose  of  insurance:"  and  it  was  declared  that  the  term  "joint  stock  company" 
should  comprehend  "every  assurance  company  or  association  for  the  purpose  of 
assurance  on  lives,  or  against  any  contingency  involving  the  duration  of  human  life, 
or  against  the  risk  of  loss  or  damage  by  fire,  or  by  storm  or  other  casualty,  or  against 
the  risk  of  loss  or  damage  to  ships  at  sea  or  on  voyage,  or  to  their  cargoes,  or  for 
granting  or  purchasing  annuities  on  lives,  and  also  every  institution  inrolled  under 
any  of  the  acts  of  parliament  relating  to  friendly  societies,  which  institutions  shall 
make  assurances  on  lives,  or  against  any  contingency  involving  the  duration  of  human 
life  to  an  extent  upon  one  life  or  for  any  one  person  to  an  amount  exceeding  2001., 
whether  such  companies,  societies,  or  institutions  shall  be  joint-stock  companies  or 
mutual  assurance  societies,  or  both."  This  is  no  doubt  an  insurance  company  ;  and  it 
is  registered  under  that  statute.  The  G6th  section  gives  an  execution  by  sci.  fa. 
against  the  individual  shareholders  in  default  of  satisfaction  being  obtained  against 
the  property  of  the  company.  The  intention  of  the  legislature  was  that  insurance 
companies  should  not  be  relieved  from  that  liability.  Then  came  the  Joint-Stock 
Companies  Act,  1856,  19  &  20  Vict.  c.  47,  which  begins  with  a  recital  that  "it  is 
expedient  that  the  law  relating  to  the  incorporation  an  I  regulation  of  joint-stock 
companies  [725]  and  other  associations,  should  be  consolidated  and  amended."  And 
the  2nd  section,  which  does  not  appear  to  have  been  noticed  in  the  case  in  the  Exchequer, 
expressly  enacts  that  "this  act  shall  not  apply  to  persons  associated  together  for  the 
purpose  of  banking  and  insurance."  That  clearly  embraces  this  company,  which  is 
formed  for  the  purpose  of  insurance,  though  an  incidental  part  of  its  business  consists 
of  lending  money  and  granting  annuities.  Could  this  company  register  under  that 
act  I  |  Wightman,  J.  If  the  registration  took  place,  it  would  be  simply  void,  and 
eould  do  mi  harm.]  It  would  be  the  duty  of  Vie  registrar  to  refuse  to  register  it. 
[Wightman,  J.  According  to  your  argument,  a  company  really  intended  for  other 
purposes,  may  avoid  registration  by  putting  in  insurance.  Blackburn,  J.  The  third 
replication,  whether  good  or  bad,  was  framed  to  meet  that.]  The  policy  of  the  acts 
was,  not  to  bring  banking  and  insurance  companies  within  the  limited  liability 
principle.  Then  came  the  Joint-Stock  Companies  Act,  1857  (20  &  21  Viet.  e.  14), 
which  by  s.  2,  is  to  be  construed  with  the  ad  of  the  previous  session  as  one  act.  The 
3rd  section  repeals  the  4th  section  of  the  act  of  185(i  (a),  and  substitutes  for  it  the 
following  enact  [726]  ment, — "If  after  the  passing  of  this  act  more  than  twenty 
persons  carry  on,  in  partnership,  any  trade  or  business  having  for  its  object  the 
procurement  of  gain  to  the  partnership,  then  unless  such  persons  are  included  within 
one  of  the  classes  following,  that  is  to  say, —  L.  Are  registered  as  a  company  under 
the  principal  act  (1856)— 2.  Arc  a  company  incorporated  or  otherwise  legally 
constituted  by  or  in  pursuance  of  some  act  of  parliament,  Royal  charter,  or  letters 

(a)  Which  provided  that  "not  more  than  twenty  persons  should,  after  the  3rd  of 
November,   185C>,  carry   on   in   partnership  any   trade  or  business   having  gain   for  its 

object,  unless  they  were  registered  as  h  company  under  thai  act,  or  were  authorized 
so  to  cany  on  business  by  some  private  act  of  parliament  or  by  Royal  charter  or 

letters  patent,  or  were  engaged  in  working  mines  within  and  Bubject  to  the  jurisdiction 

of  the  stannaries :   and  if  any  persons  carried  on  business  in  partnership  contrary  bo 

that   provision,  e\  cry    person   so  acting   should    be   severally  liable   tor  the  payment  of 
the   whole  debts  of   the   partnership,   and    might    be    sued    for    the  sa without    the 

joinder  in  the  action  or  juil  of  any  other  members  of  the  partnership, 
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patent,  or — 3.  Are  engaged  in  working  mines  within  and  subject  to  the  jurisdiction 
of  the  stannaries, — each  of  the  persons  so  carrying  on  business  in  partnership  together 
contrary  to  this  provision  shall  be  severally  liable  for  the  payment  of  the  whole  debts 
of  the  partnership,  and  may  Vie  sued  for  the  same  without  the  joinder  in  the  action  or 
suit  of  any  other  member  of  the  partnership."  This  was  not  intended  to  apply  to 
banking  and  insurance  companies.  That  is  made  quite  clear  by  an  act  of  the  same 
session,  c.  SO,  which  enacted  that  "  the  Joint-Stock  Companies  Acts,  1856,  1857, 
should  not,  nor  should  either  of  them,  be  deemed  to  have  repealed,  as  respects 
companies  already  formed  for  the  purpose  of  carrying  on  the  business  of  insurance 
under  the  7  &  8  Vict.  c.  110,  or  as  respects  companies  thereafter  to  be  formed  for 
the  said  purpose,  the  said  act  7  &  8  Vict.  c.  110,  or  any  other  act  amending  the  same, 
or  relating  to  such  companies."  [Blackburn,  J.  You  say  that  this  company  was 
registered  as  far  as  it  was  necessary  or  lawful  for  them  to  be  registered  ?]  Precisely 
so.  The  words  of  the  27th  section  of  the  20  &  21  Vict.  e.  14,  "any  company  formed 
for  the  purpose  of  insurance,"  must  mean  the  same  as  the  words  "persons  associated 
together  for  the  purpose  of  insurance,"  in  the  2nd  section  of  the  19  &  20  Vict.  c.  47. 
What  was  the  object  of  the  insertion  of  those  words  in  the  act  of  1856?  Was  it 
to  save  [727]  them  from  disabilities?  Or,  was  it  not  rather  to  put  them  under  a 
disability  ?  if  the  object  or  one  of  the  objects  of  the  exclusion  of  banking  and 
insurance  companies  from  the  act  of  1856  was  to  prevent  them  from  being  formed 
with  limited  liability,  the  exclusion  must  equally  apply  to  companies  formed  partly 
for  banking  or  insurance  and  partly  for  some  other  purpose :  otherwise,  by  adding 
brewing  or  brick-making  or  any  other  trade,  a  company  really  established  for  carrying 
on  the  business  of  banking  or  insurance  might  always  be  formed  with  limited  liability. 
[Bramwell,  B.  We  are  asked  to  construe  an  act  of  parliament  with  reference  to  a 
state  of  circumstances  which  the  legislature  never  contemplated.  Should  we  not 
construe  it  so  as  to  give  it  a  rational  effect, — holding  it  to  mean  the  substantial  purpose 
for  which  the  company  is  established,  and  not  that  which  is  merely  ancillary  to  the 
principal  purpose?  That  which  the  plaintiffs  are  doing  here  is  nothing  more  than 
carrying  on  their  business  in  the  way  in  which  the  business  of  an  insurance-office  is 
usually  carried  on.]  In  The  London  Monetary  Advance  and  Lif& Assurance  Company  v. 
Smith,  3  Hurlst.  &  N.  543,  the  deed  is  not  set  out.  Here,  the  purpose  of  the  company 
is  fully  disclosed  upon  the  record,  and  is  clearly  that  which  in  popular  language 
and  understanding  would  constitute  it  an  insurance  company  and  nothing  else. 
[Wightman,  J.  A  company  like  this  clearly  could  not  have  been  registered  under 
the  Limited  Liability  Act,  1855,  is  &  19  Vict.  c.  133.  Blackburn,  J.  The  terms 
of  the  deed  are  wide  enough  to  enable  the  company  to  carry  on  business  other  than 
that  of  insurance.] 

Wordsworth,  Q.  C,  contra.  The  question  is  what  is  the  meaning  of  "  insurance 
company,"  in  the  27th  section  of  the  Joint  Stock  Companies  Act,  1856?  Does  [728] 
it  extend  to  a  company  which,  besides  the  legitimate  business  of  insurance,  is  so  formed 
as  to  allow  it  to  carry  on  any  trade,  that  of  brewing  or  brick-making,  for  instance? 
It  was  never  intended  that  a  trading  company  should  be  permitted  to  acquire  the 
privilege  of  limited  liability  by  merely  tacking  banking  or  insurance  to  its  other  busi- 
ness. What  the  company  has  done  is  immaterial  ;  the  question  is,  what  does  its  deed 
of  settlement  authorize  and  impower  it  to  do  ?  The  object  of  the  27th  section  of  the 
act  of  1856  was,  to  compel  all  companies  to  register,  other  than  mere  insurance 
companies, — to  provide  for  uniformity  of  action.  A  company  formed  for  that  and  any 
other  purpose  is  clearly  within  it.  Here,  the  company  profess  to  lend  money,  to  grant 
annuities,  to  provide  allowances  for  cases  of  sickness  and  accouchement,  &c.  These 
are  clearly  quite  beside  the  legitimate  purpose  of  an  insurance  company.  The  case  of 
The  London  Monetary  Advance  and  Life- Assurance  <  'ompany  v.  Smith  is  precisely  in  point ; 
and  the  statute  of  the  last  session,  which  consolidates  the  law  upon  the  subject  of 
jointstock  companies  winding  up, — 25  &  26  Vict.  c.  89, — which  by  s.  3  enacts,  that, 
"  for  the  purposes  of  that  act,  a  company  that  carries  on  the  business  of  insurance  in 
common  with  any  other  business  or  businesses  shall  be  deemed  to  be  an  insurance- 
company," — amounts  to  a  legislative  declaration  that  that  case  was  well  decided,  inas- 
much as  the  legislature  have  thought  fit  to  alter  that  state  of  things.  [Blackburn,  J. 
The  utmost  that  can  be  said,  is  that  the  legislature  thought  that  state  of  things 
inexpedient.] 

Pollock,  C.  B      We  are  all  of  opinion  that  this  is  an  insurance-company,  and 
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therefore  not  required  to  register  under  the  Joint-Stock  Companies  Acts,  1856,  1857  ; 

and  that  the  judgment  in  the  ease  (if  The  /.»//-[729]  don  Monetary  Advana  and  Life- 
Assurana  Comjuuti/  v.  Smith,  3  1 1  mist.  >V  X.  543,  is  not  to  be  approved  of,  and,  in 
short,  was  wrongly  decided.  The  expression  of  my  Brother  Martin  in  that  ease  is 
that  "a  company  carrying  on  the  business  of  insurance  and  also  of  lending  money,  is 
not  a  company  formed  for  the  purpose  of  insurance  within  the  meaning  of  the  27th 
section  of  the  Joint-Stock  Companies  Act,  1857."  Xuw,  there  is  no  insurance- 
company  in  existence  that  does  not  lend  money:  that  is,  in  truth,  the  only  way  in 
which  it  can  deal  profitably  with  its  funds.  That  being  so,  the  necessary  consequence 
is  that  we  agree  with  the  argument  of  Mr.  Mellish,  and  think  our  judgment  should  be 
in  his  favour.  The  argument  which  has  been  urged  before  us  by  Mr.  Wordsworth, 
that  the  Companies  Act,  1862,  contains  a  legislative  recognition  of  the  propriety  of 
the  decision  in  the  case  referred  to  is,  we  think,  one  which  finds  noplace  with  persons 
who  are  familiar  with  the  construction  of  statutes.  As  my  Brother  Blackburn 
observed  during  the  argument,  all  the  effects  of  the  :3rd  section  of  the  25  &  26  Vict, 
c.  89,  is  that  whereas  there  has  been  a  decision  of  the  court  of  Exchequer  holding  that 
a  company  carrying  on  the  business  of  insurance  and  also  that  of  money  lending  was 
incapacitated  from  suing  at  law  or  in  equity  unless  registered  under  the  Joint-Stock 
Companies  Act,  1857,— to  set  the  matter  right,  and  to  remove  all  doubt  for  the  future 
the  3rd  section  of  the  recent  statute  enacts  that  "a  company  that  carries  on  the  busi- 
ness of  insurance  in  common  with  any  other  business  or  businesses  shall  be  deemed 
to  be  an  insurance-company."  Upon  the  whole,  we  think  the  judgment  of  the  court 
of  Common  Pleas  ought  to  be  reversed. 

BRAMWELL,  B.  I  am  content  to  concur  in  the  judg-[730]-ment  that  this  is  an 
insurance-company.  I  feel  extreme  difficulty  in  saying,  that,  if  the  Joint-Stock 
Companies  Act,  1S57,  had  stood  alone,  the  consequences  mentioned  in  s.  28  would 
not  have  attached  to  a  company  established  for  another  purpose  besides  that  of 
insurance,  unless  registered  pursuant  to  s.  27.  I  cannot  say  I  think  the  decision  of 
the  Exchequer  wrong. 

Judgment  reversed. 

The  London  and  Westminster  Loan  and  Discount  Company  v.  Chase  and 

Another.     May  30th,  1SG2. 

[S.  ('.  31  L  J.  C  P.  314;  6  L.  T.  781  ;  9  Jur.  X.  S.  412;  10  W.  R.  698.  Adopted, 
Brodric.k  v.  Scale,  1871,  L.  li.  6  C.  P.  101.  Disapproved,  Button  v.  OWnll,  1879, 
4  C.  P.  D.  354.     Observations  approved,  Castle  v.  Doivnton,  L879,  5  C.  P.  D.  57.] 

The  description  of  the  residence  and  occupation  of  the  person  making  or  giving  a 
bill  of  sale,  required  by  the  statute  17  &  18  Vict.  c.  36,  to  be  contained  in  the 
affidavit  filed  with  the  bill  of  sale,  must  be  that  which  fits  the  party  at  the  time  of 
giving  the  security,  and  not  at  the  time  of  filing  it. — An  uncertificated  bankrupt, 
following  mi  occupation  at  the  time  of  granting  the  bill  of  sale,  may  properly  be 
described  in  the  affidavit  as  a  "gentleman,"  although  at  the  time  of  filing  the 
affidavit  he  carries  on  the  business  of  a  commission  agent. 

This  was  an  interpleader  issue  to  try  the  right  to  certain  guilds  which  had  been 
seized  by  the  sheriff  of  Surrey  under  a  writ  of  fi.  fa.  issued  upon  a  judgment  recoi  ered 
by  the  defendants  in  an  action  against  one  John  Dickinson. 

The  trial  took  place  before  Williams,  J.,  at  the  first  sitting  at  Westminster  in 
Easter  Term  last.  The  question  was  as  to  the  validity  of  a  hill  of  sale  executed  by 
Dickinson  on  the  29tb  of  June,  1861,  whereby  he  assigned,  for  what  was  admitted  to 
lie  a  good  consideration,  certain  household  furniture,  being  the  :m»h|s  seized  under 
the  fi.  fa. 

In  the  bill  of  sale,  the  grantor  was  described  as  "John  Dickinson,  of  Montague 
Lodge.  Meiton,  in  the  county  of  Surrey,  gentleman." 

A    copy    Of   the    bill    Of   sale  was    filed    at     the    proper   ollie i    the    L6tfa    of   July, 

together  with  an  affidavit  [731]  by  the  attesting  w if  ness,  the  secretary  of  theo iiiny, 

wherein  he  deposed  "that  the  said  bill  of  sale  was  made  and  given  OH  the  day  it   hears 

date,  being  the  29th  day  of  June,  [861,  and  that  I  was  present  and  did  see  John 
Dickinson  in  the  said  bill  of  sale  mentioned,  and  whose  name  is  signed  thereto,  sign 
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and  execute  the  same  on  the  said  29th  day  of  June,  in  the  year  aforesaid,  and  that 
the  said  John  Dickinson  resides  at  Montague  Lodge,  Merton,  in  the  county  of  Surrey, 
and  is  a  gentleman." 

It  appeared  from  the  evidence  that,  prior  to  November,  1860,  Dickinson  had,  in 
co-partnership  with  another  person,  carried  on  the  business  of  a  shirt-maker,  at  Hastings 
and  in  South wark,  but  had  become  bankrupt,  and  was  uncertificated  ;  that,  for  about 
five  weeks  in  April  and  May,  1861,  he  had  assisted  a  bookseller,  receiving  no  remunera- 
tion for  his  services,  but  only  a  guinea  a  week  for  personal  expenses  thereby  incurred  ; 
that,  at  the  date  of  the  bill  of  sale,  he  followed  no  occupation  ;  and  that,  on  the  2nd 
of  July,  he  took  offices  in  the  Adelphi,  where  he  commenced  carrying  on  the  business 
of  a  house  and  general  agent. 

Upon  this  evidence,  the  jury  found  that  Dickinson  was  following  no  occupation  at 
the  time  he  executed  the  bill  of  sale,  but  that  he  was  following  the  occupation  of  a 
house  and  general  agent  at  the  time  when  the  bill  of  sale  and  affidavit  were  tiled. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the  defendants, 
reserving  leave  to  the  plaintiffs  to  move  to  enter  the  verdict  for  them  if  the  court 
should  be  of  opinion  that  the  addition  and  description  of  the  grantor  in  the  bill  of 
sale  (a)1  and  affidavit  were  a  sufficient  compliance  with  the  statute  17  &  18  Vict. 
c.  36,  s.  1. 

[732]  Parry,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Petersdorff,  Serjt.,  and  Raymond,  now  shewed  cause.  The  only  material  facts  are, 
that  Dickinson  had  no  occupation  when  he  made  the  bill  of  sale,  but  that,  at  the  time 
of  filing  the  affidavit,  he  carried  on  the  business  of  a  house  and  general  agent,  and  the 
affidavit  states  that  he  "is  a  gentleman."  That  relates  to  the  state  and  condition  of 
the  party  at  the  time  of  filing  the  affidavit.  The  affidavit,  therefore;  clearly  contained 
an  incorrect  and  untrue  description.  The  17  &  IS  Vict.  c.  36,  recites  that  "frauds  are 
frequently  committed  upon  creditors,  by  secret  bills  of  sale  of  personal  chattels,  whereby 
persons  are  enabled  to  keep  up  the  appearance  of  being  in  good  circumstances  and 
possessed  of  property,  and  the  grantees  or  holders  of  such  bills  of  sale  have  the  power 
of  taking  possession  of  the  property  of  such  persons  to  the  exclusion  of  the  rest  of 
their  creditors  :  "  and  s.  1  enacts  that  "  every  bill  of  sale  of  personal  chattels,  &c,  or  a 
true  copy  thereof  and  of  every  attestation  of  the  execution  thereof,  shall,  together  with 
an  affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given,  and  a  description  of 
the  residence  and  occupation  of  the  person  making  or  giving  the  same,  or,  in  case  the 
same  shall  be  made  or  given  by  any  person  under  or  in  the  execution  of  any  process, 
then  a  description  of  the  residence  and  occupation  of  the  person  against  whom  such 
process  shall  have  issued,  and  of  every  at  testing- witness  to  such  bill  of  sale,  be  filed 
with  the  officer  acting  as  clerk  of  the  docquets  and  judgments  in  the  court  of  Queen's 
Bench,  within  twenty-one  days  after  the  making  or  giving  of  such  bill  of  sale,"  other- 
wise such  bill  of  sale  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever. 
There  are  many  cases  both  in  the  Queen's  [733]  Bench  and  in  the  Exchequer  in  which 
it  has  been  held  that  the  occupation  of  the  grantor  must  be  mentioned  (a)°.  In  Tuton 
v.  Sanona,  3  Hurlst.  &  N.  280,  it  was  held  not  to  be  a  sufficient  compliance  with  the 
statute  to  describe  as  a  "  gentleman  "  a  witness  who,  though  formerly  an  attorney, 
was  at  the  time  of  the  attestation  acting  as  an  attorney's  clerk  (//).  So  of  one  who  was  a 
clerk  in  the  audit-office, — Allen  v.  Thompson,  1  Hurlst.  &  N.  15.  [Willes,  J.  The 
question  is  whether  the  exigency  of  the  statute  as  to  the  affidavit  has  reference  to  the 
date  of  the  bill  of  sale  or  to  the  time  of  the  filing  of  the  affidavit  ]  According  to  the 
ordinary  rules  of  construction,  the  description  of  the  party's  occupation  can  only  relate 
to  the  time  when  the  affidavit  is  made  ;  otherwise,  parties  searching  may  be  deceived. 
[Erie,  C.  J.  The  searching  party  would  have  both  documents  before  him.]  What  he 
would  see  would  be  simply  the  bill  of  sale  and  the  index  or  register  (c).    [Byles,  J.  The 

(a)1  See  Hatton  v.  English,  7  Ellis  &  B.  94,  cited  post,  p.  734. 

(a)2  In  Sutton  v.  Bath,  3  Hurlst.  &  X.  382,  it  was  held  that,  where  the  occupation 
of  a  party  to,  or  the  witness  of,  a  bill  of  sale  is  not  stated,  the  onus  of  proving  that 
such  party  or  witness  has  an  occupation  lies  on  the  person  seeking  to  impeach  the  bill 
of  sale  on  that  ground. 

(h)  And  see  Beales  v.  Tennant,  29  Law  J.,  Q.  B.  188,  6  Jurist,  N.  S  628. 

(c)  See  section  3,  which  enacts  that  "  the  said  officer  of  the  court  of  Queen's  Bench 
shall  cause  every  bill  of  sale,  and  every  such  schedule  and  inventory  as  aforesaid,  and 
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word  "  same  "  refers  to  the  bill  of  sale.  Suppose  the  person  giving  the  lull  of  sale  went 
abroad  the  next  day,  how  would  you  describe  him  when  you  came  to  make  the  affidavit ' 
Could  you  say  "residence  unknown  .' "  |  That  is  a  difficulty  which  could  not  arise  if 
the  description  has  reference  to  the  time  of  giving  the  bill  of  sale.  [Willi's,  .1.  Suppose 
the  affidavit  were  made  on  the  same  day  as  the  bill  of  sale,  but  not  filed  until  twenty 
days  after-[734]-wards,  and  the  grantor  had  in  the  meantime  changed  his  residence 
or  his  occupation  '|  Those  cases  might  present  difficulties  which  do  not  press  here. 
In  llnllnii  x.  English,  7  Ellis  &  1!.  94,  it  was  held  that  it  is  not  sufficient  that  the  bill 
of  sale  which  is  tiled  itself  contains  a  description  of  the  residence  and  occupation.  And 
Wightman,  J.,  says:  "The  terms  of  the  statute  do  not  require  that  the  bill  of  sale 
itself  should  con-[735]-tain  any  description,  and  do  require  that  a  description  should 
be  Hied  together  with  the  bill  of  sale." 

Fairy,  Serjt.,  was  not  called  upon  to  support  his  rule. 

ErLE,  C.  J.  The  question  in  this  ease  is,  whether  the  bill  of  sale  under  which  the 
plaintiffs  claimed  the  goods  which  are  the  subject  of  this  issue  was  duly  tiled  in  accord- 
ance with  the  provisions  of  the  statute  17  &  18  Vict.  c.  36,  s.  1.  The  bill  of  sale  was 
made  on  the  29th  of  June,  1861.  At  that  time  the  maker  of  the  bill  of  sale  was  of 
no  occupation,  and  therefore,  according  to  the  terms  of  the  statute  and  the  authority 
of  the  decided  cases,  he  might  properly  be  described  as  a  "gentleman  "  (a).  Between 
the  time  of  the  making  and  the  filing  of  the  bill  of  sale,  viz.  on  the  2nd  of  July,  the 
maker  became  a  commission-agent.  On  the  16th  of  July,  and  within  the  twenty-one 
days,  the  bill  of  sale  was  tiled  together  with  an  affidavit  "of  the  time  of  such  bill  of 
sale  being  made  or  given,  and  a  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same."  This  affidavit  gives  a  description  of  the  residence 
(abont  which  there  is  no  question),  and  of  the  condition  of  the  maker  at  the  time  of 
giving  the  bill  of  sale,  in  these  words  "and  is  a  gentleman.''  It  is  contended  on  the 
part  of  the  defendants,  that  the  statute  requires  a  true  description  of  the  occupation 
of  the  party  a!  tin-  tiu><:  the  hill  of  sale  is  filed.  I  am  of  a  different  opinion.  The  filing 
of  the  bill  of  sale  being  for  the  purpose  of  giving  notice  to  creditors,  it  seems  to  me 
that  the  more  important  requirement  is  the  description  of  the  [736]  residence  and 
occupation  at  the  time  of  giving  the  bill  of  sale.  The  party  might  change  his  residence 
or  his  occupation  between  the  time  of  making  the  bill  of  sale  and  the  filing;  and  if  it 
were  held  that  it  is  the  new  residence  or  the  new  occupation  that  must  be  given,  an 
unnecessary  difficulty  might  be  thrown  in  the  way  of  his  recognition.  The  making 
of  the  bill  of  sale  and  the  filing  it  with  t  he  affidavit  are  in  the  contemplation  of  the 
statute  one  transaction.  The  words  of  the  1st  section  are  perhaps  equivocal, — "an 
affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving  the  same."     Even  as  they 

every  such  copy  filed  in  his  said  office  under  the  provisions  of  this  act,  to  be  numbered, 
and  shall  keep  a  book  or  books  in  his  said  office,  in  which  he  shall  cause  to  be  fairly 
entered  an  alphabetical  list  of  every  such  bill  of  sale,  containing  therein  the  name, 
addition,  and  description  of  the  person  making  or  giving  the  same,  or,  in  case  the  same 
shall  be  made  or  given  by  any  person  under  or  in  the  execution  of  process  as  aforesaid, 
then  the  name,  addition,  and  description  of  the  person  against  whom  such  process  shall 
have  issued,  and  also  of  the  person  to  whom  or  in  whose  favour  the  same  shall  have 
been  given,  together  with  the  number,  and  the  dates  of  the  execution  and  tiling  of  the 
same,  and  the  sum  for  which  the  same  has  been  given,  and  tin'  time  or  times  (if  any) 
when  the  same  is  thereby  made  payable,  according  to  the  form  contained  in  the  schedule 
to  this  act  ;  which  said  book  or  books,  and  every  Mu  of  sale  or  copy  thereof  filed  in  the  said 
office,  may  be  searched  and  viewed  by  all  persons,  at  all  reasonable  times,  paying  to  the 

officer  for  every  Search  against    one  person  the  sum  of  6d.,  and  no   I e  :  and  that,  in 

addition  to  the  last-mentioned  book,  the  said  0111001'  of  the  said  court  of  Queen's  Bench 
shall  keep  another  book  or  index,  in  which  he  shall  cause  to  be  fairly  inserted,  as  and 
when  such  bill  of  sale  arc  filed  in  manner  aforesaid,  the  name,  add  it  ion,  and  descript  ion 
of  the  person  making  or  giving  the  same,  or  of  the  person  against  whom  such  process 

shall  bave  issued,  as  the  case  may  be,  and  also  of  the  persons  to  whom  or  in  whose 
favour  I  he  same  shall  have  been   given,  but  containing  no  further  particulars   thereof  ; 

which  last  mentioned  I k  or  index  all  persons  shall  be  permitted  to  search  for  them 

selves,  paying  to  the  officer  for  such  la -I  incut  i 1  search  t  he  sum  of  Is  " 

(a)  Morewood  v.  The  Smith  Yorkshire  Railway  Company,  '■'<  Burlst.  St  N.  801 
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stand,  I  think  those  words  are  fairly  susceptible  of  the  construction  I  put,  upon  them. 
But  the  3rd  section  seems  to  me  to  remove  all  difficulty.  It  points  strongly  to  the 
time  when  the  lull  of  sale  is  made  :  it  enacts  that  the  officer  shall  keep  a  book  or  books 
in  which  he  shall  cause  to  be  fairly  entered  "an  alphabetical  list  of  every  such  bill  of 
sale,  containing  therein  the  name,  addition,  and  description  of  the  person  making  or 
giving  the  same,"  and  also  "of  the  person  in  whose  favour  the  same  shall  have  been 
given,  together  with  the  number,  and  the  dates  of  the  execution  and  filing  the  same, 
and  the  sum  for  which  the  same  has  been  given,  and  the  time  or  times  (if  any)  when 
the  same  is  thereby  made  payable."  The  object  being  to  enable  a  person  searching 
at  once  to  identify  the  parties  with  the  document,  I  think  the  fair  meaning  of  that 
section  is  that  this  index  shall  contain  the  addition  and  description  at  the  time  of 
giving  the  bill  of  sale.  The  officer  must  get  at  these  particulars  from  the  documents 
before  him  :  what  the  3rd  section  calls  upon  him  to  do  is  to  insert  the  name,  addition, 
and  description  of  the  person  making  or  giving  the  bill  of  sale,  not  the  addition  and 
description  [737]  at  the  time  the  affidavit  is  filed.  It  should  be  noticed  that  the  act 
was  evidently  drawn  by  a  person  who  had  by  no  means  an  accurate  perception  of 
legislative  language  ;  for  he  does  not  use  the  same  expression  throughout  the  act  to 
convey  the  same  idea, — the  words  "addition  and  description  "  in  s.  3  being  evidently 
used  as  synonymous  with  "  description  of  the  residence  and  occupation"  in  s.  1.  Upon 
the  whole,  therefore,  I  come  without  any  misgiving  to  the  conclusion  that  the  making 
the  bill  of  sale  and  filing  it  with  the  required  affidavit  was  looked  upon  as  one  trans- 
action, and  that  the  true  description  of  the  residence  and  occupation  is  that  which 
belonged  to  the  party  at  the  time  of  giving  the  security.  So  far  the  difficulty  of  calling 
the  grantor  a  gentleman  at  the  time  when  he  carried  on  the  business  of  a  commission- 
agent  is  got  over.  But  the  person  making  the  affidavit  has  fallen  into  the  further 
difficulty  of  saying  that  the  grantor  "  is  a  gentleman,"  which,  it  is  said,  can  only  relate 
to  the  16th  of  July,  when  the  affidavit  was  sworn,  and  therefore  it  does  not  satisfy 
the  statute  even  according  to  the  construction  I  have  put  upon  it.  Strictly  speaking, 
no  doubt,  the  words  refer  to  time  present :  but  I  think  we  may  treat  it  as  a  simple 
case  of  mala  grammatica :  and,  further,  I  think  we  may  very  well  refer  the  expression 
to  the  time  of  the  inchoate  proceeding  which  is  completed  and  rendered  perfect  and 
binding  by  the  subsequent  filing  of  the  affidavit.  I  feel  strongly  confirmed  in  this 
view  by  considering  the  facilities  which  would  be  given  to  fraud,  if  the  other  construc- 
tion were  adopted,  by  a  change  of  residence  or  occupation  between  the  one  stage  of  the 
proceeding  and  the  other.  Upon  the  best  consideration  I  can  give  to  the  case,  there- 
fore, I  hold  the  requirements  of  the  statute  to  have  been  sufficiently  complied  with. 

[738]  Williams,  J.  I  thought  it  better  to  reserve  the  point  at  the  trial :  and 
my  impression  then  was  certainly  in  favour  of  the  defendants.  I  was  pressed  by  the 
defendants'  counsel  with  the  argument,  that,  according  to  the  opinion  of  ray  Brother 
Wightman  in  the  case  of  ffa/hm  v.  English,,  7  Ellis  &  B.  94,  the  statute  intended  that 
the  affidavit,  when  filed,  should  describe  the  residence  and  occupation  of  the  maker  of 
the  bill  of  sale  as  they  exist  at  the  time  of  making  the  affidavit,  and  not  at  the  time 
of  making  or  granting  the  bill  of  sale.  It  occurred  to  me  that  it  was  not  necessary  to 
decide  that  point,  because  it  might  well  be  that  the  statute  intended  to  give  an  option, 
and  that  the  person  making  the  affidavit  would  comply  with  the  direction  by  giving 
either.  But,  if  that  were  so,  I  apprehend  there  would  be  even  more  difficulty  in  saying 
that  the  requirements  of  the  statute  had  been  complied  with,  because  the  affidavit 
here  does  not  profess  to  describe  the  occupation  of  the  grantor  at  the  time  of  giving 
the  bill  of  sale ;  but,  on  the  contrary,  it  states  that  he  "is,"  that  is,  at  the  time  of  the 
making  of  the  affidavit,  a  "gentleman."  In  the  view  I  took  at  the  trial,  it  would  have 
been  enough  to  say  "vxts  a  gentleman,"  because  that  would  refer  to  the  time  when 
the  bill  of  sale  was  given,  and,  as  the  grantor  then  had  no  occupation,  "  gentleman  " 
would  have  been  a  sufficient  description  of  him.  But  here  the  affidavit  purported  to 
give  a  description  of  the  then-existing  state  of  the  grantor,  whereas  he  had  between 
the  time  of  making  the  bill  of  sale  and  the  swearing  and  filing  the  affidavit  acquired 
a  new  occupation  :  if,  therefore,  it  was  intended  as  a  description  of  the  party  at  the 
time  of  making  the  affidavit,  it  was  a  failure.  Taking  the  more  liberal  view  of  the 
statute,  therefore,  I  thought  it  had  not  been  complied  with.  But  I  feel  no  difficulty 
in  acceding  [739]  to  the  view  taken  by  my  Lord  and  the  rest  of  the  court,  that  the 
statute  gives  no  option,  but  that  the  description  must  have  reference  to  the  occupation 
of  the  party  at  the  time  of  giving  the  bill  of  sale.      The  difficulty  which  remains  is, 
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that  this  affidavit  does  not  profess  to  '1"  that.  It  is  certainly  giviug  tin-  language  a 
somewhat  forced  construction:  but  1  am  not  unwilling  to  adopt  it,  or  to  hold  thai  ii 
may  lie  assumed  to  refer  to  the  time  to  which  by  the  statute  it  ought  to  refer.  I 
must,  however,  deprecate  giving  way  to  arguments  of  hardship:  and  I  do  not  shrink 
from  putting  a  strict  construction  upon  the  statute  on  any  such  consideration.  The 
act  only  affects  those  vendees  who  choose  to  allow  the  vendors  to  keep  possession  of 
the  goods,  and  so  to  a  certain  extent  hold  out  a  delusive  appearance  to  the  world, 
when  tin'  vendors  are  insolvent.  If  the  legislature  had  enacted  that  all  such  transac- 
tions should  be  altogether  null  and  void  when  the  goods  were  left  in  the  possession 
of  the  grantor,  I  should  not  have  thought  that  more  harsh  and  unjust  than  are  many 
of  the  provisions  of  the  bankrupt-law  which  are  designed  for  the  protection  of  creditors 
against  fraudulent  and  dishonest  traders.  The  legislature  have  not  thought  proper 
to  du  so.  They  have,  however,  imposed  certain  conditions,  upon  the  performance  of 
which  alone  bills  of  sale  are  to  be  valid:  and  1  think  we  have  no  right  to  lighten  the 
fetters  which  the  legislature  in  their  wisdom  have  thought  it  right  to  place  upon  these 
transactions,  by  reason  of  any  supposed  hardship  or  difficulty  in  complying  with  the 
conditions. 

Wili.es,  J.      I  am  entirely  of  the  same  opinion. 

Ekle,  C.  J.,  intimated  that  Byi.es,  J.,  before  he  left  the  court,  had  desired  him  to 
say  that  he  also  concurred. 

Rule  absolute. 

[740]    Neville  and  Another  v.  Kelly.    June  8th,  1862. 

[S.  C.  32  L.  J.  C.  P.  118.] 

A  police-constable  apprehended  a  boy  (in  Bedfordshire)  having  in  his  possession  a 
horse  and  gis<  under  circumstances  of  suspicion,  and  discovering  that  the  boy  had 
absconded  with  them  from  Woolwich,  gave  notice  to  his  superintendent,  who  within 
a  reasonable  time  gave  notice  to  the  defendant,  the  boy's  master.  After  the  boy's 
apprehension,  but  before  the  master  received  notice  thereof,  the  latter  had  issued 
an  advertisement  offering  a  reward  of  101.  to  anyone  who  would  give  such  informa- 
tion as  should  lead  to  the  recovery  of  the  property  and  the  apprehension  of  the 
thief : — Held,  that  a  plea  charging  the  police-constable  with  a  breach  of  duty  in 
neglecting  to  inform  the  defendant  of  the  boy's  apprehension  until  after  the 
issuing  of  the  advertisement  was  no  answer  to  an  action  by  the  constable  for  the 
reward. 

The  declaration  stated  that  the  defendant  caused  to  be  published  a  certain  advertise- 
ment headed  "Ten  Pounds  Reward,"  whereby,  after  reciting  that,  on  Saturday,  the 
4th  of  October,  1861,  there  had  been  stolen  from  43  Artillery  Place,  Woolwich,  in 
the  county  of  Kent,  a  bay  mare,  a  set  of  old  plated  harness,  and  a  four-wheel  van  of 
the  description  therein  mentioned,  and  that  the  same  had  been  stolen  by  a  hoy  aged 
fourteen  years,  whose  description  was  therein  given,  the  defendant  did  promise  and 
undertake,  that  whoever  would  give  such  information  as  would  lead  to  the  recovery 
of  the  property  and  the  apprehension  of  the  thief,  should  receive  the  said  reward  of 
101.:  .Averment,  that  the  plaintiffs,  confiding  in  the  said  promise  and  undertaking  of 
the  defendant,  did  give  such  information  as  led  to  the  recovery  of  the  said  property 
and  in  the  apprek  nsion  and  conviction  of  the  thief, — of  all  which  premises  the  defendant 
had  notice  ;  but  that  the  defendant,  although  a  reasonable  tune  fur  the  payment  of  the 
said  reward  to  the  plaintiffs  had  elapsed  before  the  commencement  oi  this  suit,  had 
refused  to  pay  the  said  reward,  or  any  pari   thereof,  I"  the  plaintiffs. 

The  defendant  pleaded,  first,  that  he  did  not  promise  as  alleged,  secondly,  a 
denial  thai  the  plain!  iffs  gave  such  information  as  Led  t>>  the  recoi ery  of  the  property 

and  the  apprehension    of    the  thief, — thirdly,   that,    before  the    publicati I    the 

advertisement  in  the  declaration  mentioned,  the  plaintiffs  apprehended  the  boy  in  the 
declaration  mentioned,  and  kept  him  [741]  in  custody  until  aftei  the  said  publication 
of  the  said  advertisement  ;  and  t  hat,  although  the  plaint  ills  were  before  the  said  pal' 
liiation  informed  that  the  said  boy  had  absconded  from  the  service  of  the  defendant 
with  the  properly  in  the  advertisement  mentioned,  anil  knew  where  the  said  defendant 
was  to  be  found,  they,  the  plaintiffs,  contrary  to  their  duty,  neglected  to  inform  the 
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defendant  of  such  apprehension,  and  the  defendant,  in  i^noranee  of  the  apprehension, 
published  the  advertisement  in  the  declaration  mentioned. 

Replication  to  the  third  plea, — that,  before  and  at  the  time  of  the  apprehension  of 
the  said  boy,  the  plaintiffs  were  policemen  for  a  certain  district  in  the  county  of 
Bedford,  and  that  they  apprehended  the  said  boy  at  Bedford,  in  the  said  county  of 
Bedford,  ami,  in  the  pursuance  of  their  duty  as  such  policemen,  informed  the  chief 
superintendent  of  police  for  the  said  district  of  the  apprehension  of  the  said  boy,  and 
of  all  the  circumstances  which  had  come  to  their  knowledge  concerning  the  said  theft, 
within  a  reasonable  time  in  that  behalf,  and  that  he,  in  consequence  thereof,  and  at 
their  request,  informed  the  defendant  (who  was  then  and  at  the  time  of  the  said 
apprehension  living  at  Woolwich,  in  the  county  of  Kent,)  of  the  apprehension  of  the 
said  boy,  within  a  reasonable  time  in  that  behalf,  and  after  the  publication  of  the  said 
advertisement ;  and  that  such  information  could  not  reasonably  have  been  given  by  the 
plaintiffs  to  the  said  superintendent  before  it  was  given,  and  could  not  reasonably  have 
been  given  to  or  received  by  the  defendant  before  the  time  when  it  was  given  and 
received,  or  before  the  publication  of  the  said  advertisement  ;  and  that,  according  to 
the  rules  of  the  police-force  legally  made  and  in  force  at  the  time  of  the  said  apprehen- 
sion, and  from  thence  hitherto,  and  which  they  the  plaintiffs  were  and  are  bound  to 
obey,  [742]  it  was  their  duty  as  such  policemen  to  inform  the  said  superintendent  of 
the  said  apprehension  of  the  said  boy,  and  that  it  would  have  been  contrary  to  their 
duty  as  such  policemen,  and  a  disobedience  of  the  said  rules,  if  they  had  themselves 
informed  the  defendant  of  the  said  apprehension,  or  informed  him  thereof  except 
through  and  by  the  said  superintendent,  and  that  it  was  the  duty  of  the  said  superin- 
tendent to  inform  the  defendant  thereof ;  and  that  they  the  plaintiffs  and  the  said 
superintendent  performed  their  duty  in  the  said  premises,  and  did  not  act  contrary 
thereto,  as  alleged  in  the  said  third  plea. 

To  this  replication  the  defendant  demurred. 

Joyce,  in  support  of  the  demurrer.  Taking  the  whole  record  together,  the 
plaintiffs  have  clearly  no  cause  of  action.  The  declaration  alleges,  that,  relying  on 
the  advertisement,  the  plaintiffs  gave  such  information  as  led  to  the  apprehension  ami 
conviction  of  the  delinquent.  The  plea  shews  that  this  is  not  true,  for  that  the  boy 
was  already  in  custody.  And  the  replication  does  not  deny  any  material  allegation 
in  the  plea:  on  the  contrary,  it  admits  them  all ;  and  the  plaintiffs  content  themselves 
with  discharging  themselves  from  the  imputation  of  having  been  guilty  of  a  breach  of 
duty.  There  is  no  case  directly  in  point  :  in  all  of  them  the  entire  consideration  had 
been  performed.  It  was  in  point  of  fact  the  inspector  who  gave  the  information  here  ; 
and  he  should  have  been  joined. 

Macnamara,  contra.  The  plaintiffs  apprehended  the  thief,  procured  his  conviction, 
and  recovered  the  stolen  property.  The  fact  of  the  boy's  apprehension  having  occurred 
before  the  issuing  of  the  advertisement  does  not  disentitle  the  plaintiffs  to  the  reward  : 
the  object  of  the  advertisement  was  attained,  and  all  the  conditions  fulfilled.  In 
Smith  v.  Moore,  1  C.  B.  [743]  438,  the  defendants,  by  public  advertisement,  offered 
a  reward  of  201.  to  any  person  who  would  give  such  information  as  should  lead  to 
the  apprehension  and  conviction  of  the  party  or  parties  who  had  broken  into,  robbed, 
and  set  fire  to  their  premises.  One  B.,  whom  the  plaintiff  had  taken  into  custody  on 
suspicion  of  being  concerned  in  the  offence,  offered  to  make  certain  disclosures  if 
furnished  with  something  to  eat  ami  drink.  The  plaintiff  communicated  this  offer  to 
a  sub-inspector  of  police,  who  took  B.  to  a  public-house,  and  gave  him  refreshment, 
whereupon  B.  made  a  voluntary  confession,  which  resulted  in  his  conviction  :  and  it 
was  held  that  the  plaintiff  was  entitled  to  the  reward.  [Erie,  C.  J.  That  seems  very 
much  in  point.  Byles,  J.  There  the  suspended  policeman  had  seen  the  advertise- 
ment before  he  apprehended  the  culprit.]  Knowledge  of  the  advertisement  at  the 
time  of  the  apprehension,  and  motive  for  the  apprehension,  are,  it  is  submitted,  imma- 
terial ;  Williams  v.  Carwardine,  I  B.  &  Ad.  621.  In  England  v.  Davidson,  11  Ad.  &  E. 
856,  3  P.  &  D.  594,  it  was  held  not  to  be  contrary  to  public  policy  to  allow  a  police- 
constable  to  sue  for  a  reward.  In  Lancaster  v.  Walsh,  4  M.  &  W.  16,  a  party  who  had 
been  robbed  of  bank-notes  put  forth  a  hand-bill  wherein  it  was  stated,  that  "  whoso- 
ever would  give  information  whereby  the  same  might  be  traced,  should,  on  convic- 
tion of  the  parties,  receive  a  reward  of  201.  :  "  and  it  was  held  that  the  only  person 
entitled  to  the  reward  was  he  who  first  gave  information  by  which  the  notes  were 
traced  to  the  robbers,  so  as  to  ensure  their  conviction  ;  and  that  it  was  not  necessary 
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that  such  information  should  be  communicated  to  the  party  robbed,  if  it  was  given 
to  a  person  authorized  to  receive  it  and  to  act  upon  it  in  the  apprehension  of  the 
offenders, — as,  to  a  constable.  [Byles,  J.  How  can  it  be  said  that  the  information 
[744]  communicated  by  the  plaintiff's  led  to  the  apprehension  of  the  delinquent  .'] 
In  substance  it  did.  [Williams,  J.  Suppose  a  murderer  were  already  in  custody  for 
larceny, — would  a  person  who  gave  such  information  as  caused  his  detention  and  con- 
viction for  the  murder  lose  the  award  offered,  because  the  guilty  person  was  already 
in  custody  ?]  Clearly  not.  Smith  v.  Moore  is  an  authority  on  that  point.  [Byles,  J. 
The  plaintiffs  had  the  boy  in  custody,  and  knew  enough  to  justify  them  in  detaining 
him,  before  the  publication  of  the  advertisement.]  No  doubt:  but  still  it  is  sub- 
mitted that  they  gave  such  information  as  led  to  the  recovery  of  the  property  and 
the  conviction  of  the  thief,  and  therefore  are  entitled  to  the  reward.  Thatcher  v. 
England,  3  C.  B.  1*54,  is  an  answer  to  the  suggestion  that  the  superintendent  should 
have  been  made  a  party  to  the  action.  [Williams,  J.,  referred  to  the  observations 
made  by  Lord  Campbell,  in  Gerhard  v.  Bates,  2  Ellis  &  B.  476,  4^S,  upon  Williams  v. 
Carwardine  and  that  class  of  cases.] 

Joyce,  in  reply.  There  is  clearly  no  consideration  to  support  the  promise.  The 
plaintiffs  did  nothing  in  consequence  of  the  advertisement :  the  culprit  was  already  in 
custody.  In  Smith  v.  Moore,  the  offender  had  not  been  apprehended  on  a  charge  at 
the  time  of  the  publication  of  the  advertisement.  Whatever  ambiguity  there  may  be 
in  the  plea,  is  cured  by  the  replication. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  upon  this  demurrer  must  be  for 
the  plaintiffs.  The  advertisement  issued  by  the  defendant  contains  a  promise  of  a 
reward  to  whomsoever  would  give  such  information  as  should  lead  to  the  recovery  of 
the  property  and  the  apprehension  of  the  thief.  The  plaintiffs  in  their  declaration 
allege  that  they  did  give  such  in-[745]-formation  as  led  to  the  recovery  of  the  property 
and  the  apprehension  and  conviction  of  the  thief.  The  defendant  by  his  second  plea 
denies  that  the  plaintiffs  gave  such  information.  It  may  be  a  question  upon  that 
plea  whether  the  circumstances  entitle  the  plaintiffs  to  recover  the  promised  reward. 
The  third  plea  alleges  that,  before  the  publication  of  the  advertisement,  the  plaintiffs 
apprehended  the  boy,  and  kept  him  in  custody  until  after  the  publication  of  the 
advertisement,  and  that,  although  they  were  before  the  said  publication  informed  of 
all  the  facts,  and  knew  where  the  defendant  was  to  be  found,  they,  contrary  to  their 
duty,  neglected  to  inform  the  defendant  of  such  apprehension,  and  the  defendant  pub- 
lished the  advertisement  in  ignorance  of  that  fact.  I  construe  this  plea  as  charging 
the  plaintiffs  with  a  breach  of  duty.  Accordingly,  the  plaintiffs  reply  to  it,  that  they, 
being  policemen,  and  having  apprehended  the  boy  in  the  declaration  mentioned  under 
circumstances  of  suspicion,  detained  him,  and  within  a  reasonable  tisiie,  in  pursuance 
of  their  duty,  informed  their  chief  superintendent  of  all  the  circumstances  which  had 
come  to  their  knowledge  concerning  the  theft,  and  that  the  superintendent,  after  the 
publication  of  the  advertisement,  and  within  a  reasonable  time  in  that  behalf,  gave 
notice  to  the  defendant.  If  that  replication  be  true,  it  affords  a  complete  answer  to 
the  alleged  breach  of  duty  and  fraudulent  pretence  alleged  in  the  plea. 

Williams,  J.  I  am  of  the  same  opinion.  The  third  plea  in  substance  amounts 
to  this, — that,  before  the  issuing  of  the  advertisement,  the  thief  was  already  in 
custody  on  suspicion  (not  saying  that  lie  was  in  custody  upon  the  charge  in  question), 
that  the  plaintiffs  had  the  means  of  informing  the  defendant  of  the  fact,  [746]  and 
ought  to  have  done  so,  and  that  the  defendant  was  thus  led  to  take  a  step  which  hut 
for  their  neglect  of  duty  he  would  not  have  taken.  The  replication  simply  answers 
the  allegation  of  neglect  of  duty.  Without  giving  any  opinion  as  to  what  evidence 
would  he  required  to  support  the  second  plea,  I  agree  with  my  Lord  that  the  third 
plea,  sii  understood,  is  well  answered  by  the  replication. 

Wll.LL's,  .1.  1  am  of  the  same  opinion.  The  third  pica  in  substance  alleges  that 
the  plaintiffs  conducted  themselves  fraudulently  in  concealing  the  fact  that  the  boy 
was  in  their  custody,  until  after  the  reward  was  offered.  I  think  thai  charge  is  com 
pletely  answered  by  the  replication.  The  circumstance  of  the  communication  bavin; 
been  made  to  the  defendant  through  the  superintendent  has  mil  (as  was  suggested  la- 
Mr.  Joyce)  made  the  superintendent  the  person  or  one  of  the  persons,  giving  the  infor- 
mation. It  clearly  appears  from  the  cases  referred  to  by  Mr.  Macnamara  (all  of  which 
were  cited  in  Thatcher  v.  England,  ■')  C.  B.  2o4),|that  it  is  the  person  who  gives  the  first 
information  who  is  entitled  to  the  reward.      It  is  then  said  that  the  plea  may  be  sup- 
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ported  upon  another  ground,  viz.  that  it  shews  that  it  is  impossible  that  the  allegation 
in  the  declaration  that  the  plaintiffs  gave  such  information  as  led  to  the  apprehension 
of  the  thief,  can  be  true,  inasmuch  as  the}'  had  him  already  in  custody,  and  conse- 
quently the  condition  which  was  to  entitle  them  to  the  reward  had  not  been  per- 
formed. If  the  averments  in  the  plea  do  amount  to  that,  then  undoubtedly,  the 
plea  is  good,  and  the  replication  no  answer.  I  must  say  I  am  very  unwilling  to  read 
a  plea  in  any  other  sense  than  that  which  it  clearly  appears  to  have  been  intended  to 
bear.  To  set  up  that  defence  in  the  ordinary  manner,  would  be  to  [747]  traverse  the 
giving  of  the  information,  as  is  done  in  the  second  plea.  We  must  examine  this  plea 
to  see  if  it  contains  an  argumentative  denial  of  that  allegation.  Now,  it  is  a  clear 
principle  of  pleading,  that,  where  a  party,  instead  of  averring  or  denying  any  material 
facts  which  it  is  necessary  to  aver  or  to  traverse,  thinks  fit  to  set  out  evidence,  unless 
the  evidence  so  set  out  conclusively  establishes  the  fact  alleged  or  denied,  the  plea 
fails  :  and  properly  so.  That  rule  is  not  confined  to  common-law  pleadings  ;  and  it 
is  one  which  I  apply  with  satisfaction  to  this  plea.  For  the  purpose  of  testing  the 
plea,  I  will  put  a  case  which  is  not  excluded  by  it,  and  which  if  true  would  shew  that 
the  allegation  in  the  declaration  is  true.  I  will  suppose  that  the  boy  was  apprehended 
upon  another  charge,  or  upon  imperfect  information  on  this  charge.  If  the  decision 
in  Hotjij  v.  Ward,  3  Hurlst.  &  X.  417,  be  correct,  information  alone  would  not  be 
enough  ;  the  grounds  of  suspicion  must  be  such  as  a  reasonable  man  would  act  upon. 
One  would  have  thought  it  enough  if  the  policeman  bona  fide  believed  the  information 
to  be  true;  but  so  is  the  decision  in  Hogg  v.  Ward.  Now,  add  the  fact  that  the 
magistrates  issued  a  warrant,  under  which  the  policeman  apprehended  the  boy  and 
took  him  to  Woolwich.  It  is  clear,  that,  in  that  case,  the  defendant  would  have  been 
liable  ;  and  that  is  not  excluded  by  the  third  plea.  As  a  plea  of  fraud  or  breach  of 
duty,  it  is  clearly  answered  by  the  replication,  and  therefore  the  plaintiffs  are  entitled 
to  judgment  on  this  demurrer. 

Byles,  J.  The  question  upon  this  demurrer  is,  whether  the  plaintiffs  were  guilty 
of  a  breach  of  duty  in  withholding  the  information  they  possessed,  until  after  the 
otter  of  a  reward  I  cannot  clearly  see  my  way  to  a  different  conclusion,  and  therefore 
defer  to  the  [748]  judgment  of  the  rest  of  the  court.  And  I  the  rather  do  this 
because  there  is  a  plea  upon  the  record  which  more  conveniently  raises  the  question 
in  the  cause. 

Judgment  for  the  plaintiffs  (a). 

Offord  v.  Davies  and  Another.     June  2nd,  1862. 

[S.  C.  31  L.  J.  C.  P.  319  ;  6  L.  T.  579 ;  9  Jur.  N.  S.  22  ;  10  W.  \i  758.  Commented 
on,  Coulthart  v.  Clementstm,  1879,  5  Q.  B.  I>.  46.  Adopted,  Beckett  v.  Addynum, 
1882,  'J  <,».  B.  1).  789.     Approved,  In  /    Cra    ,  [1902]  1  Ch.  737.] 

Held,  that  a  guarautie  to  secure  moneys  to  be  advanced  to  a  third  party  on  discount, 
to  a  certain  extent,  "  for  the  space  of  twelve  calendar  months,"  is  countermandable 
within  that  time. — Hut  see  Bradbury  v.  Morgan,  31  Law  J.,  Exch.  462. 

This  was  an  action  upon  a  guarantie. 

The  first  count  of  the  declaration  stated  that,  by  a  certain  instrument  in  writing 
signed  by  the  defendants,  and  addressed  and  delivered  by  the  defendants  to  the 
plaintiff,  the  defendants  undertook,  promised,  and  agreed  with  the  plaintiff  in  the 
words  and  figures  following,  that  is  to  say, — "  We,  the  undersigned,  in  consideration 
of  your  discounting,  at  our  request,  bills  of  exchange  for  Messrs.  Davies  &  Co.,  of 
Newtown,  Montgomeryshire,  drapers,  hereby  jointly  and  severally  guarantee  for  flu' 
spue,  oj  twelve  calenda  months  the  due  payment  of  all  such  bills  of  exchange,  to  the 
extent  of  6001.  :  And  we  further  jointly  and  severally  undertake  to  make  good  any 
loss  or  expenses  you  may  sustain  or  incur  in  consequence  of  advancing  Messrs.  Davies 
&  Co.  such  moneys  :  "  Averment,  that  the  plaintiff,  relying  on  the  said  promise  of  the 
defendants,  after  the  making  of  the  said  promise,  and  within  the  space  of  twelve 
calendar  mouths  thereafter,  did  discount  divers  bill  of  exchange  for  the  said  Messrs. 
Davies  &  Co.,  of  Newtown  aforesaid,  certain  of  which  bills  of  exchange  became  due  and 


(a)  The  issue  of  fact  was  not  tried,  the  defendant  having  become  insolvent. 


12  C.  B.  (N.S.)749.  OFFORD    V.    DAVIES  1337 

payable  before  the  commencement  of  this  suit,  but  were  not  then  or  at  any  other  time 
duly  paid,  and  the  said  lulls  [749]  respectively  were  dishonoured  ;  and  that  the  plaintiff, 
after  the  making  of  the  said  promise,  and  within  the  said  twelve  calendar  months, 
advanced  to  the  said  Messrs.  Davie's  &  Co.  divers  sums  of  money  on  and  in  respect  of 
the  discount  of  the  said  last-mentioned  bills  so  dishonoured  as  aforesaid,  certain  of 
which  moneys  were  due  and  owing  to  the  plaintiff  before  and  at  the  time  of  the  com- 
mencement of  this  suit;  and  that  all  things  had  happened  and  all  times  had  elapsed 
necessary,  &c.  ;  yet  that  the  defendants  broke  their  said  promise,  and  did  not  pay  to 
the  plaintiff  or  to  the  respective  holders  for  the  time  being  of  the  said  bills  of  exchange 
so  dishonoured  as  aforesaid,  or  to  any  other  person  entitled  to  receive  the  same,  the 
respective  sums  of  money  payable  by  the  said  bills  of  exchange ;  nor  did  the  defen- 
dants pay  to  the  plaintiff  the  said  sums  of  money  so  advanced  by  the  plaintiff  as 
aforesaid,  or  any  part  thereof ;  whereby  the  sums  payable  by  the  said  bills  of 
exchange  so  dishonoured  as  aforesaid  became  lost  to  the  plaintiff,  and  he  became 
liable  to  pay  and  take  up  certain  of  the  said  bills  of  exchange,  and  did  pay  and  take 
up  certain  of  the  said  bills  of  exchange,  and  was  forced  and  obliged  to  and  did  expend 
certain  moneys  in  endeavouring  to  obtain  part  of  certain  of  the  said  bills  of  exchange, 
and  the  plaintiff  lost  the  interest  which  he  might  have  made  of  his  moneys  if  the  said 
bills  had  been  duly  paid  at  maturity. 

Fourth  plea,  to  the  first  count, — so  far  as  the  same  relates  to  the  sums  payable  by 
the  defendants  in  respect  of  the  sums  of  money  payable  by  the  said  bills  of  exchange 
and  the  said  sums  so  advanced, — that,  after  the  making  of  the  said  guarantie,  and 
before  the  plaintiff  had  discounted  such  bills  of  exchange,  and  before  he  had  advanced 
such  sums  of  money,  the  defendants  countermanded  the  said  guarantie,  and  [750] 
requested  the  plaintiff  not  to  discount  such  bills  of  exchange,  and  not  to  advance  such 
moneys. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being,  "  that  the  fourth  plea  offers  no  defence  to  that  part  of  the  declaration  to  which 
it  is  pleaded,  for  that  a  party  giving  a  guarantie  [for  a  definite  period]  has  no  power 
to  countermand  it  without  the  assent  of  the  person  to  whom  it  is  given."     Joinder. 

Prentice  (with  whom  was  Brandt),  in  support  of  the  demurrer.  A  guarantie  like 
this,  to  secure  advances  for  twelve  months,  is  a  contract  which  cannot  be  rescinded  or 
countermanded  within  that  time  without  the  assent  of  the  person  to  whom  it  is  given. 
[Byles,  •).  What  consideration  have  these  defendants  received?]  For  anything 
disclosed  by  the  plea,  the  plaintiff  might  have  altered  his  position  in  conse- 
quence of  the  guarantie,  by  having  entered  into  a  contract  with  Davies  &  Co.  of 
Newtown  to  discount  their  bills  for  twelve  months.  In  Calvert  v.  Gordon,  1  M.  &  R. 
497,  7  B.  &  C.  $09,  3  M.  &  K.  124,  it  was  held  that  the  obligor  of  a  bond  conditioned 
for  the  faithful  service  of  A.  whilst  in  the  employ  of  B  ,  cannot  discharge  himself  by 
giving  notice  that  after  a  certain  period  he  will  be  no  longer  answerable  ;  nor  can  the 
personal  representative  of  the  obligor  discharge  himself  by  such  a  nutiee  (a).  Lord 
Tenterden,  in  giving  judgment  in  that  case,  says  (3  M.  &  R.  128):  "The  only 
question  raised  by  the  defendant's  second  plea  is,  whether  it  is  competent  to  the 
surety  to  put  an  end  to  his  liability  by  giving  a  notice  which  is  to  take  effect  from 
the  very  day  on  which  it  is  given.  It  would  be  a  [751]  hardship  upon  the  master 
if  this  could  be  done.  It  is  said  that  it  would  be  a  hardship  on  the  surety  if  his 
liability  must  necessarily  continue  during  the  whole  time  that  the  principal  remains 
in  his  service  ;  but,  looking  at  the  instrument  itself,  it  would  appear  that  it  was  the 
intention  of  the  tesUtor  to  enter  into  this  unlimited  engagement.  It  was  competent 
to  him  to  stipulate  that  he  should  be  discharged  from  all  future  liability  after  a 
specified  time  after  notice  given.  This  he  has  nut  done  "  Here,  the  defendants  liave 
stipulated  that  their  liability  shall  discontinue  at  the  end  of  twelve  calendar  months. 
What  pretence  is  there  for  relieving  them  from  that  bargain  .'  [Byles,  .1.  Suppose 
a  man  gives  an  open  guarantie,  with  a  stipulation  that  lie  will  not  withdraw  it,  what 
is  there  In  bind  him  to  that  .'[  If  acted  upon  by  the  other  parly,  it  is  submitted  that 
that  would  be  a  binding  contract.  Uasseli  v.  Long,  _'  M.  &  Selw.  3G3,  is  an  authority 
to  the  same  effect  as  Calvert  v.  Gordon.  In  Pothier  on  Obligations,  part  ii.,  o.  6,  §  7, 
art.  2,  p.   112,  it  is  said  :   "When   the  obligation   to   which  a  surety  has  acceded  must 

(a)  And  see  Gordon  v.  Calvert,  2  Sim.  253,  I  Russ.  581,  where  an  injunction  to 
restrain  proceedings  at  law  upon  the  bond  was  dissolved. 
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from  its  nature  exist  a  certain  time,  however  long  it  may  be,  the  surety  cannot  within 
that  time  demand  that  the  principal  debtor  should  discharge  him  from  it ;  for,  as  he 
knew,  or  ought  to  know,  the  nature  of  the  obligation  to  which  he  acceded,  he  should 
have  reckoned  upon  continuing  obliged  during  the  whole  of  the  time."  Again, 
part  iii.,  c.  6,  art.  4,  p.  635, — "  Regularly,  lapse  of  time  does  not  extinguish  obliga- 
tions :  persons  who  enter  into  an  obligation  oblige  themselves  and  their  heirs  until 
the  obligation  is  perfectly  accomplished.  But  there  may  be  a  valid  agreement  that 
an  obligation  shall  only  continue  to  a  certain  time.  For  instance,  I  may  become 
surety  for  a  person  upon  condition  that  my  undertaking  shall  not  bind  me  after  the 
expiration  of  three  years." 

[752]  E.  James,  Q.  C.  (with  whom  was  T.  Jones)  contra.  The  cases  upon  bonds 
for  guaranteeing  the  honesty  of  clerks  or  servants  are  inapplicable  :  there,  the  con- 
tract attaches  as  soon  as  the  clerk  or  servant  enters  the  service,  and  it  is  not  separable. 
This,  however,  is  not  a  case  of  contract  at  all.  It  is  a  mere  authority  to  discount, 
and  a  promise  to  indemnify  the  plaintiff  in  respect  of  each  bill  discounted  ;  and  it  was 
perfectly  competent  to  the  defendants  at  any  time  to  withdraw  that  authority  as  to 
future  transactions  of  discount.  This  is  more  like  the  mandatum  pecuniae  credend* 
treated  of  by  Pothicr,— on  Obligations,  part  ii.,  c.  6,  s.  8,  art.  1.  If  so,  it  is  subject 
to  all  the  incidents  of  a  mandate  or  authority.  [  Willes,  J.  Mandatum  does  not  mean 
a  bare  authority  which  may  be  revoked.]  In  Story  on  Agency,  the  learned  author 
having  stated  in  §  463,  that,  "  in  general,  the  principal  has  a  right  to  determine  or 
revoke  the  authority  given  to  his  agent,  at  his  own  mere  pleasure,"  proceeds  in  §  464, 
"The  Civil  law  contained  an  equally  broad  doctrine.  Si  mandavero,  exigendam 
pecuniam,  deinde  voluntatem  mutavero,  an  sit  mandati  actio  vel  mihi,  vel  ha?redi 
meo?  Et  ait  Marcellus  :  Cessare  mandati  actionem,  quia  extinctum  est  mandatum, 
finita  voluntate.  The  same  principle  has  infused  itself  into  the  jurisprudence  of 
modern  Europe,  as,  indeed,  it  could  not  fail  to  do,  since  it  is  but  an  application  of  a 
maxim  founded  upon  the  natural  rights  of  men  in  all  ages,  in  regard  to  their  own 
private  concerns,  when  the  law  has  not  interfered  to  prohibit  the  exercise  of  them." 
"But,"§  466,  "let  us  suppose  that  the  authority  has  been  in  part  actually  executed 
by  the  agent ;  in  that  case,  the  question  will  arise,  whether  the  principal  can  revoke 
the  authority,  either  in  the  whole  or  as  to  the  part  which  remains  unexecuted.  The 
true  principle  would  seem  to  be  that,  if  the  authority  admits  of  [753]  severance  or  of 
being  revoked  as  to  the  part  which  is  unexecuted,  either  as  to  the  agent  or  as  to  third 
persons,  then  and  in  such  case  the  revocation  will  be  good  as  to  the  part  unexecuted, 
but  not  as  to  the  part  already  executed."  A  mutual  agreement  to  rescind  can  only 
be  necessary  where  there  is  a  mutual  contract.  But,  in  a  case  like  this,  where  there 
is  no  complete  contract  until  something  is  done  by  the  mandatory,  the  assent  of  both 
parties  cannot  be  required.  Suppose  Davies  &  Co.  of  Newtown  had  become  notoriously 
insolvent,  would  the  defendants  continue  bound  by  their  guarantie,  if  the  plaintiffs, 
with  notice  of  that  fact,  chose  to  go  on  discounting  for  them  ?  [Williams,  J.  Suppose 
I  guarantee  the  price  of  a  carriage  to  be  built  for  a  third  party,  who,  before  the 
carriage  is  finished,  and  consequently  before  I  am  bound  to  pay  for  it,  becomes 
insolvent, — may  I  re-call  my  guarantie  ?]  Not  after  the  coach-builder  has  commenced 
the  carriage.  [Erie,  C.  J.  Before  it  ripens  into  a  contract,  either  party  may  with- 
draw, and  so  put  an  end  to  the  matter.  But  the  moment  the  coach-builder  has 
prepared  the  materials,  he  would  probably  be  found  by  the  jury  to  have  contracted.] 
In  an  American  work  of  considerable  authority,  Parsons  on  Contracts,  p.  517,  it  is 
said  :  "A  promise  of  guarantie  is  always  revocable,  at  the  pleasure  of  the  guarantor, 
by  sufficient  notice,  unless  it  be  made  to  cover  some  specific  transaction  which  is  not 
yet  exhausted,  or  unless  it  be  founded  upon  a  continuing  consideration,  the  benefit  of 
which  the  guarantor  cannot  or  does  not  renounce.  If  the  promise  be  to  guarantee 
the  payment  of  goods  sold  up  to  a  certain  amount,  and,  after  a  part  has  been  delivered, 
the  guarantie  is  revoked,  it  would  seem  that  the  revocation  is  good,  unless  it  be 
founded  upon  a  consideration  which  has  been  paid  to  the  guarantor  for  the  whole 
amount,  or  unless  the  seller  has,  in  re-[754]-liance  on  the  guarantie,  not  only  delivered 
a  part  to  the  buyer,  but  bound  himself  by  a  contract  enforceable  at  law  to  deliver  the 
residue."  Broddebank  v.  Moore,  cor.  Abbott,  C.  J.,  Guildhall  Sittings  after  Trinity 
Term,  1823,  referred  to  in  2  Stark.  Evid.,  3rd  edit.  510,  n.,  is  a  direct  authority  that 
"a  continuing  guarantie  is  countermandable  by  parol."  And  the  same  principle  is 
clearly  deducible  from  Mason  v.  Piitcfiard,  12  East,  227.     [Williams,  J.     That  would 
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have  been  applicable,  if  this  had  been  a  guarantie  for  6001.,  with  no  mention  of  the 
twelve  calendar  months.]  The  mention  of  twelve  months  would  not  compel  the 
plaintiff' to  go  on  discounting  for  that  period.  In  Holland  \.  Tail,  7  Hare,  50,  under 
a  guarantie  given  to  a  banking-house  consisting  of  several  partners,  for  the  re-payment 
of  such  bills  drawn  upon  them  by  one  of  their  customers  as  the  bank  might  honour, 
and  any  advances  they  might  make  to  the  same  customer,  within  a  certain  time,  it 
was  held  that  the  guarantie  ceased  upon  the  death  of  one  of  the  partners  in  the  bank 
before  the  expiration  of  the  time  to  which  the  guarantie  was  expressed  to  extend  ; 
that  bills  accepted  before  the  death  of  the  partner,  and  payable  afterwards,  were 
within  the  guarantie  ;  and  that  the  amount  guaranteed  could  not  be  increased  by  any 
act  of  the  continuing  firm  and  the  customer  after  the  death  of  the  partner,  although 
such  amount  might  be  diminished  by  such  act.  [Byles,  J.  The  case  of  a  change  in  the 
firm  is  now  provided  for  by  the  Mercantile  Law  Amendment  Act,  19  &  '20  Vict.  c.  97, 
s.  4(a)1.  [755]  Erie,  C.  J.  What  meaning  do  you  attribute  to  the  words  "at  our 
request"  in  this  guarantie.']  As  and  when  we  request.  The  notice  operated  a 
retractation  of  the  request,  and  any  discount  which  took  place  after  that  notice  was 
not  a  discount  at  the  request  of  the  defendants. 

Brandt,  in  reply.  The  court  of  Exchequer  have  decided  in  this  term,  in  a  case  of 
Bradbury  v.  Morgan  (a)2,  that  the  death  of  the  surety  does  not  operate  a  revocation  of 
a  continuing  guarantie.  If  that  be  so,  it  is  plain  that  the  guarantie  is  not  a  mere 
mandatum,  but  a  contract.  In  (lonlm  v.  Culvert,  2  Sim.  I'o.'i,  4  liuss  oSl,  the  executrix 
of  the  deceased  surety  gave  notice  to  Calvert  A:  Co.,  the  obligees,  that  she  would  no 
longer  [756]  consider  herself  liable  on  the  bond:  but  the  Vice-Chancellor  (Sir  L. 
Shad  well)  said,  that,  "by  the  original  contract,  the  liability  of  the  surety  was  to  con- 
tinue as  long  as  Calvert  &  Co.  kept  Richard  Edwards,  or  lie  chose  to  remain  in  their 
service  ;  that,  after  Calvert  &  Co.  had  received  the  plaintiff's  letter,  they  never  gave 
her  any  intimation  that  they  did  not  consider  her  as  continuing  liable  under  her 
husband's  bond  ;  that  their  conduct  did  not  operate  in  any  manner  upon  her  ;  and 
that  therefore  the  injunction  ought  to  be  dissolved."  That  shews  that,  in  the  opinion 
of  that  learned  judge,  the  assent  of  the  three  persons  concerned  and  interested  in  the 
bargain  would  be  requisite  to  its  dissolution.  The  fourth  plea  does  not  allege  that 
notice  of  revocation  was  given  before  any  bills  had  been  discounted  by  the  plaintiff's. 
It  must  therefore  be  assumed  that  some  discounts  had  taken  place.  [T.  Jones.  The 
fact  undoubtedly  is  so.] 

Cur  adv.  vult. 

ERLE,  C.  J.,  now  delivered  the  judgment  of  the  court  (a)3: — 

The  declaration  alleged  a  contract  by  the  defendants,  in  consideration  that  the 

('/)'  "No  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another,  made 
tn  a  Him  consisting  of  two  or  more  persons,  or  to  a  single  person  trading  under  the 
name  of  a  firm,  and  no  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  a 
firm  consisting  of  two  or  more  persons,  or  of  a  single  person  trading  under  the  name 
of  a  firm,  shall  be  binding  on  the  person  making  such  promise,  in  respect  of  anything 

done  or  omitted  to  be  done  after  a  change  shall  have  taken  place  in  any  one  or  i v 

of  the  persons  constituting  the  firm,  or  in  the  person  trading  under  the  name  of  a 
firm,  unless  the  intention  of  the  parlies  that  such  promise  shall  continue  to  be  landing 
notwithstanding  such  change,  shall  appeal'  either  by  express  stipulation  or  by  necessary 
implication  from  the  nature  of  the  firm  or  otherwise." 

(<i)'  Since  reported,  31  Law  .1.,  Exch.  162.  Then'  the  guarantie  was  in  the  follow- 
ing terms : — "Messrs.  Bradbury  &  Co., — 1  request  you  will  give  credit  in  the  usual 
way  of  your  business  to  11.  I,.  ;  and,  in  consideration  of  your  doing  so,  1  do  hereby 
engage  to  guarantee  the  regular  payment  of  the  running  balance  of  his  account  with 

yon,  until  I  'Jir,  i/nii  notia  to  the  Contrary,  to  the  extent  of  1001.  :  "  and  it  was  held  that 
the  liability  was  nut    determined    by  the   death    of   the  surety,  but    that    his   executors 

wcic  liable  i"  Bradbury  &  Co.  for  goods  sold  and  credit  given  to  II.  I.  subsequently 

to  the  surety's  death,      on  the  ground  (contrary  t'i   the  doctrine    laid   down  in  Smith  • 

Mercantile  Law,  4th  edit.  125,  6th  edit    177,  and  adopted  in  Williams  on  Executors, 

nth  cilit.    HiOl)  that  the  guarantie  was  a  Contract  to  lie  answerable  to  tin'  extent   slipu 

lated,  for  cum  lit  given  in  the  principal  debtor,  until  the  creditors  should  receive  a  not  ice 
to  put  an  end  to  it. 

(af  The  ease  was  argued  before  Erie,  C.  J.,  Williams,  .1.,  W'illes,  •).,  and  Byles,  J. 
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plaintiff  would  at  the  request  of  the  defendants  discount  bills  for  Davies  &  Co.,  not 
exceeding  6001.,  the  defendants  promised  to  guarantee  the  re-payment  of  such  discounts 
for  twelve  months,  and  the  discount,  and  no  re-payment.  The  plea  was,  a  revocation  of 
the  promise  before  the  discount  in  question  ;  and  the  demurrer  raises  the  question 
whether  the  defendants  had  a  right  to  revoke  the  promise.  We  are  of  opinion  that 
they  had,  and  that  consequently  the  plea  is  good. 

[757]  This  promise  by  itself  creates  no  obligation.  It  is  in  efl'ect  conditioned  to 
be  binding  if  the  plaintiff  acts  upon  it,  either  to  the  benefit  of  the  defendants,  or  to 
the  detriment  of  himself.  But,  until  the  condition  has  been  at  least  in  part  fulfilled, 
the  defendants  have  the  power  of  revoking  it.  In  the  case  of  a  simple  guarantie  for 
a  proposed  loan,  the  right  of  revocation  before  the  proposal  has  been  acted  on  did  not 
appear  to  be  disputed.  Then,  are  the  rights  of  the  parties  affected  either  by  the 
promise  being  expressed  to  be  for  twelve  months,  or  by  the  fact  that  some  discounts 
had  been  made  before  that  now  in  question,  and  repaid  1     We  think  not. 

The  promise  to  re-pay  for  twelve  months  creates  no  additional  liability  on  the 
guarantor,  but,  on  the  contrary,  fixes  a  limit  in  time  beyond  which  his  liability  cannot 
extend.  And,  with  respect  to  other  discounts,  which  had  been  re-paid,  we  consider 
each  discount  as  a  separate  transaction,  creating  a  liability  on  the  defendant  till  it  is 
re-paid,  and,  after  re-payment,  leaving  the  promise  to  have  the  same  operation  that  it 
had  before  any  discount  was  made,  and  no  more. 

Judgment  for  the  defendants. 

[758]     In  the  Matter  of  the  Complaint  of  Joseph  Baxendale  and  Otheks, 

CARRYING    ON     BUSINESS    UNDER    THE     FlRM    OF    PlCKFORD    &     Co.,     Common 

Carriers,  against  the   London   and   South    Western    Railway  Company. 
June  17th,  1862. 

[Considered,  rainier  v.  London  and  South  Western  Hallway,  1866,  L.  R.  1  C.  P.  588.] 

Injunction  against  a  railway  company  under  the  17  &■  18  Vict.  c.  31,  to  restrain  them 
from  requiring  other  carriers  to  bring  their  goods  to  the  railway  station  at  an  earlier 
hour  than  they  received  their  goods  delivered  at  their  own  receiving-offices. — Where 
a  railway  company  has  so  acted  as  to  render  it  necessary  and  proper  for  any  person 
to  come  to  the  court  for  redress  under  the  Railway  and  Canal  Traffic  Act,  the  court 
will,  as  a  general  rule,  make  the  rule  absolute  with  costs. 

Bovill,  Q.  C,  on  a  former  day  in  this  term,  on  behalf  of  Messrs.  Baxendale  &  Co., 
common  carriers,  obtained  a  rule  calling  upon  the  London  and  South  Western  Railway 
Company  to  shew  cause  why  a  writ  of  injunction  should  not  issue  against  them,  pur- 
suant to  the  Railway  and  Canal  Traffic  Act,  1854  (17  A  18  Vict.  c.  31),  to  restrain 
the  said  company  from  violating  or  contravening  the  said  act,  and  enjoining  obedience 
to  the  same ;  and  to  restrain  the  said  railway  company  from  subjecting  the  complain- 
ants and  their  traffic  respectively  to  undue  and  unreasonable  prejudice  and  disadvantage, 
in  refusing  to  receive  their  goods  at  the  said  company's  station  at  Nine  Elms  after  the 
time  fixed  by  the  said  company,  namely,  6.30  p.m.,  whilst  they  received  at  such  station 
at  a  later  time  goods  collected  by  themselves  ;  and  to  restrain  the  said  company  from 
giving  an  undue  and  unreasonable  preference  and  advantage  to  and  in  favour  of  them- 
selves, by  receiving  goods  at  their  said  station  at  Nine  Elms  collected  by  themselves 
after  the  time  at  which  they  will  receive  the  complainants'  goods  and  goods  collected 
and  taken  to  such  station  by  the  complainants  to  be  carried  on  the  railway  of  the  said 
company ;  and  to  restrain  the  said  company  from  subjecting  the  complainants  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatever  in  respect  of 
the  matters  referred  to  in  the  affidavits  upon  which  the  rule  was  founded,  or  the 
receiving  of  goods  from  the  complainants  at  the  [759]  said  Nine  Elms  station  to  be 
carried  on  the  railway  of  the  said  company, — with  costs. 

The  material  affidavits  upon  which  the  motion  was  founded  were  those  of  James 
Ward,  one  of  the  chief  managers  of  the  complainants'  business,  and  of  John  Chambers, 
their  manager  at  Nine  Elms. 

Ward's  affidavit  stated,  in  substance,  that  the  complainants  are  common  carriers 
carrying  on  business  in  London,  and  are  in  the  habit  of  receiving  goods  at  their 
receiving-houses  in  Gresham  Street  and  other  places  in  London,  and  of  collecting  goods 
from  their  customers  in  London,  to  be  forwarded  by  railway  from  London  to  South- 
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ampton,  Portsmouth,  Guildford,  and  other  places  on  bhe defendants'  railway  ;  thai  the 
defendants  have  a  station  at  Nine  Elms  for  the  receipt  of  goods  required  to  he  for- 
warded by  their  railway  to  any  of  the  places  before  mentioned,  and   the  complainants 
are  in  the  habit  of  carting  to  the  said  station  the  goods  so  received  by  them,  paying 
the  company  for  the  carriage  of  such  goods  on  their  railway  from  station  to  station, 
and  charging  their  customers  the  sums  paid  to  the  company  for  such  carriage,  together 
with  an  additional  sum  for  cartage,  which  last-mentioned  charge  for  cartage  is  a  source 
of  profit  to  the  complainants  ;  but  that  the  company  required  the  complainants  to 
deliver  such  goods  at  the  said  station  by  or  before  6-30  p.m.,  and  refused  to  receive 
them  after  that  time;  that  it  takes  the  complainants  about  one  hour  to  cart  goods 
from  their  receiving-houses  to  the  station  at  Nine  Elms,  but  the  company  refused  to 
receive  their  goods  there  after  that  hour,  and  the  complainants  were  consequently 
compelled  to  rinse  their  said  receiving-houses  at  5.30  p.m.  ;  that  the  company,  in  order 
to  obtain  the  profit  derived  from  carting  goods  to  their  station  at  Nine  Elms,  have 
established  booking-offices,  viz.  the  Blossoms  Inn,  in  Lawrence  [760]  Lane,  Cheapside, 
and  also  the  Swan  with  two  Xecks,  in  Gresham  Street;  that,  being  informed  that  the 
company  were  in  the  habit  of  receiving  at  their  station  at  Nine  Elms  as  late  as  9  p.m. 
goods  which  had  been  received  by  them  at  the  Blossoms  Inn  and  the  Swan  with  two 
Necks,  and  that  they  forwarded  such  goods  by  their  railway  by  the  same  night's  train, 
whereby  they  were  enabled  to  collect  goods  to  a  much  later  hour  than  the  complainants 
could,  and  whereby  they  were  enabled  to  receive  and  did  receive  goods  to  a  much  later 
hour  than  the  complainants  could  do  at  their  receiving-houses,  the  deponent  on  the  1  1th 
of  April,  1862,  wrote  to  the  directors,  in  the  name  of  the  complainants,  as  follows, — 
"Gentlemen, — We  beg  to  draw  your  attention  to  the  fact  that  the  vans  belonging  to 
the  company  and  their  agents,  loaded  with  goods,  are  received  at  Nine  Elms  up  to  8  or 
9  o'clock,  sometimes  later,  and  the  goods  forwarded  same  night  to  their  respective 
destinations,  and  that  your  receiving-houses  in  the  city  are  kept  open  for  the  reception 
of  goods  to  be  forwarded  by  the  company  by  that  night's  trains,  until  half  past  6  or  7, 
your  vans  on  many  occasions  leaving  them  much  later;  whereas,  our  vans  are  refused 
admittance  into  your  station  after  half  past  6,  thereby  necessitating  the  closing  of  our 
receiving-houses  by  half-past  five,  as  it  takes  nearly  an  hour  to  cart  from  thence  to  Nine 
Elms.     As  the  company  by  these  means  give  themselves  an  undue  preference  both  in  the 
receiving  goods  at  a  later  hour  than  we  can  at  their  receiving-houses,  and  in  carting 
goods  from  their  customers'  houses  to  the  station  also  at  a  later  hour  than  they  will 
permit  us,  and  subject  us  to  an   undue  and  unreasonable  disadvantage,  we  call  upon 
them  at  once  to  discontinue  the  practice,  and  either  refuse  to  receive  at  the  station 
and  forward  goods  coming  from  their  receiving-houses  or  carted  in  [761]  by  them- 
selves from  the  houses  of  their  customers  at  a  later  hour  than  they  admit  our  vans,  or 
else  to  admit  our  vans  at  the  station  to  as  late  an  hour  as  they  do  their  own.      If  this 
request  is  not  complied  with,  we  shall  be  compelled  to  seek  our  remedy  in  a  court  of 
law,  under  i  he  Railway  and  Canal  Traffic  Act :  "  And  that,  notwithstanding  this  notice, 
the  company  still  persisted  in  the  practice  complained  of,  in  order  that  they  might 
themselves  obtain  the  cartage  of  all  goods  carried  by  their  railway,  and  deprive  the 
complainants  of  the  benefit  thereof. 

Chambers's  affidavit  stated,  amongst  other  things,  thai  the  ordinary  goods  train 
running  on  bhe  company's  line  leaves  the  Nine  Elms  Station  every  night  (0  between  the 
horns  of  I  and  7,  and  that  goods  which  are  not  forwarded  from  the  station  by  those 
trains  have  to  wail  for  the  goods  trains  leaving  at  the  same  time  the  next  night  ;  that, 
on  the  evenings  of  the  loth,  11th,  L2th,  Nth,  15th,  L  6th,  and  1  7t  h  da  ys  of  April  last, 
the  deponenl  wenl  to  the  station  of  bhe  company  al  Nine  Elms  to  ascertain  up  to 
what  hour  the  company  received  goods  there  brought  in  their  own  vans  bo  be  forwarded 
by  their  railway  ;  thai  he  then  s,m  their  servants  receive  BOVeral  loads  of  goods  in 
their  own  vans  ot  in  vans  hired  by  them  up  to  9.45,  Bome  of  which  vans  arrived  al 
6.45,  some  al  7.10,  some  al  7.30,  some  al  8,  some  al  8.5,  some  at  8.10,  some  al  8.15, 
some   at    S. I'll,  and  some  al    ^.lo,  respectively,  and   One   al    9.45;   that,  on   each   of   the 

last-mentioned  evenings,  bhe  deponent  saw  that  all  bhe  said  goods  which  arrived  in 
the  said  vans  were  placed  on  bhe  platform  to  be  loaded  into  the  trucks  oi  the  company, 

and  at  ">  o'clock   on   the  following   morning,  when    he  was  again  al   the  station,  be  saw 

thai  all  the  said  goods  had  been  dispatched  from  the  said  station  ;  that,  on  each  of  the 
last  mentioned  evenings  except  bhe  I  lib  of  [762]  April,  all  bhe  complainants'  said 
goods  were  delivered  to  the  company  u1  their  said  station  by  6.30,  as  insisted  on  by 
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them  ;  that,  on  the  evening  of  the  11th  of  April,  when  the  deponent  was  at  the  goods 
station  at  Nine  Elms,  one  of  the  complainants'  vans  arrived  there  at  about  6.50,  with 
a  load  of  goods  to  be  forwarded  by  the  train  leaving  the  same  night,  and  the  deponent 
explained  to  the  goods  superintendent  of  the  company  that  the  reason  why  the  said 
van  arrived  after  6.30  was,  that  there  had  been  a  stoppage  of  vehicles  upon  London 
Bridge,  and  the  deponent  told  him  that  it  was  most  important  to  the  complainants 
that  the  goods  should  be  forwarded  that  night,  but  the  superintendent  refused  to 
receive  them,  and  the  deponent  was  consequently  compelled  to  send  them  to  one  of 
the  complainants'  receiving-houses  in  London  for  the  night,  and  they  were  delayed  in 
London  until  the  following  evening ;  that,  after  the  company's  superintendent  had 
refused  to  receive  the  said  van-load  of  the  complainants'  goods,  the  deponent  saw  as 
many  as  twenty-eight  vans  or  carts  containing  goods  collected  or  received  by  the 
company  arrive  at  the  Nine  Elms  station,  at  various  times  up  to  9.15,  and  he  saw  all 
the  goods  in  those  vans  received  and  placed  on  the  platform,  and  that  all  of  them  were 
gone  when  the  deponent  went  to  the  station  on  the  following  morning,  as  before  stated. 

The  learned  counsel  referred  to  Qartom  v.  The  Bristol  and  Exeter  Railway  Company, 
ante,  vol.  vi.,  p.  639,  and  Gorton  v.  The  Bristol  and  Exeter  Railway  Company,  1  Best  & 
Smith,  112. 

Lush,  Q.  C,  and  C.  Wood,  shewed  cause.  The  substance  of  the  complaint  on  the 
part  of  Messrs.  Baxendale  is,  that  the  company  require  them  to  bring  their  goods  to 
the  Nine  Elms  station  before  6.30  p.m.,  which  [763]  has  the  effect  of  closing  their 
receiving-houses  at  5.30  p.m.,  whilst  the  company  (as  it  is  alleged)  forward  on  the 
same  day  goods  brought  to  the  station  by  their  own  people  at  a  much  later  hour. 
The  affidavits  in  answer  (a),  it  is  submitted,  shew  that  no  undue  advan-[764]  tage  to 

(a)  These  were  the  affidavits  of  Archibald  Scott,  the  company's  traffic-manager, 
William  Henry  Mills,  manager  of  the  company's  receiving-office  at  the  Blossoms  Inn, 
and  George  Hitchens,  the  manager  of  Messrs.  Chaplin  &  Home,  carriers,  at  the  Swan 
with  two  Necks. 

The  material  paragraphs  of  Mr.  Scott's  affidavit  were  the  following : — 

"  I.  That  the  said  company  are  proprietors  of  railways  from  London  to  Southamp- 
ton, Portsmouth,  Gosport,  Dorchester,  Weymouth,  Poole,  Salisbury,  Yeovil,  Exeter, 
Windsor,  and  numerous  other  places,  and  that  a  large  tonnage  of  goods  is  conveyed 
by  them  daily  along  such  railways : 

"  2.  That,  as  traffic-manager-,  it  is  my  duty  to  make  arrangements  for-  the  proper- 
conveyance  of  such  goods : 

"  3.  That  goods  are  conveyed  by  various  trains  to  about  two  hundred  stations  orr 
the  South  Western  system,  and  other  lines  in  connection  therewith,  and  for  this 
purpose  goods  received  at  Nine  Elms  from  early  hours  in  the  morning  to  6.30  p.m. 
are  received  at  the  Nine  Elms  station  from  all  parties  who  may  offer  them  for 
conveyance : 

"  4.  That  it  is  necessary  to  appoint  an  hour  which  will  be  the  latest  time  at  which 
goods  can  be  received  for  conveyance  to  the  various  places  as  the  said  railway  company 
would  be  liable  for  the  forwarding  of  such  goods  by  the  appointed  trains,  and  for-  any 
undue  delay  that  might  arise  : 

"  5.  That,  having  regard  to  the  convenience  of  the  public  and  the  quantity  of 
goods  to  be  conveyed  daily,  and  to  the  numerous  stations  to  which  they  have  to  be 
forwarded,  and  the  hours  at  which  the  various  trains  are  appointed  to  leave  the  Nine 
Elms  station,  the  hour  of  6.30  p.m.  is  the  latest  hour  which  can  be  named  ;  and  the 
said  company  have  for  many  years  past  fixed  such  hour  accordingly  : 

"  6.  That,  up  to  such  hour,  goods  are  received  from  all  parties  whatsoever,  and 
after  such  hour  no  goods  are  received  from  any  party  at  the  Nine  Elms  Station : 

"  7.  That  the  said  hour  of  6.30  p.m.  is  the  latest  time  fixed  for  admitting  vans 
with  goods  into  the  station  yard  at  Nine  Elms,  arrd  at  such  hour-  the  gates  are  closed  ; 
but,  at  such  hour,  as  a  general  rule,  the  station  yard  is  full  of  vans,  all  of  which  have 
thereafter  to  be  unloaded,  and  the  goods  weighed,  sorted,  and  invoiced,  which  occupies 
several  hours : 

"  8.  That  the  said  railway  company  have  numerous  receiving-houses  in  London, 
where  goods  are  also  received  for  conveyance  by  railway  up  to  the  hour  of  6  p  m.  ; 
and  goods  received  at  such  houses  up  to  that  hour  are  conveyed  to  Nine  Elms  with 
all  possible  dispatch  during  each  day  by  vans  the  property  of  such  railway  company, 
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themselves  has  been  usurped  by  the  company,  and  no  undue  prejudice  imposed  upon 
the  complainants.  The  case  of  Garton  v.  The  Bristol  and  Exeter  Railway  Company,  ante, 
vol.  vi.,  p.  639,  is  altogether  different  from  this.  There,  the  company  employed  an 
agent  whose  interest  was  identified  with  [765]  theirs,  and  to  whom  were  afforded 
facilities  for  the  receiving  and  forwarding  of  goods  which  were  denied  to  all  other 
carriers;  and  this  was  held  to  be  an  undue  prejudice:  and  the  case  of  Garton  v.  The 

and,  when  necessary,  also  by  vans  hired  by  the  said  railway  company,  fur  the  purpose 
of  additional  dispatch : 

"9.  That,  in  some  instances,  when  the  traffic  is  very  heavy,  the  railway  company 
having  no  control  whatever  over  the  quantity  of  goods  that  may  be  brought  to  such 
receiving-houses,  may  be  unable,  notwithstanding  every  exertion,  to  get  all  goods 
received  at  such  receiving-houses  up  to  6  p.m.  carted  to  the  Nine  Elms  station  hv 
6.30  p.m.  ;  but  every  exertion  is  at  all  times  marie  to  do  so  : 

"  10.  That  when,  from  pressure  of  business,  any  vans  the  property  of  the  said 
railway  company  arrive  at  Nine  Elms  station  with  goods  at  a  later  hour  than  6.30  p.m., 
such  vans  are  admitted  into  the  station-yard,  thai  being  the  home  of  the  run*,  as  they  could 
not  be  kept  all  night  in  the  street :  hut  it  does  not  follow  that  tin:  goods  brought  In/  the  said- 
runs  trill  be  forwarded  by  that  night's  trains;  but  their  receipt  and  forwarding  la/  that 
night's  gooils  trains  tlijirw/s  upon  circumstances,  awl  is  not  i/uaranlccil ;  whereas,  on  the 
contrary,  all  goods  brought  to  the  station  up  to  6.30  p.m.  by  any  party  whatsoever, 
are  guaranteed  to  be  forwarded  by  that  night's  goods  train  : 

"  11.  That,  on  the  5th  of  May,  1862,  in  consequence  of  a  letter  received  from  the 
attorneys  of  the  complainants,  I  addressed  a  letter  to  them  inquiring  in  what  particular 
instances  the  complainants  had  to  complain  of  illegal  restrictions  towards  them  :  and 
that  I  received  a  reply  on  the  8th  merely  stating  that  what  the  complainants  complained 
of  was  a  matter  of  daily  occurrence,  but  giving  no  particular  instances  of  such,  and 
therefore  affording  me  no  information  to  enable  me  to  make  inquiry  thereon,  to 
ascertain  the  real  facts  of  the  case  : 

"13.  That,  from  the  information  contained  in  Chambers's  affidavit,  it  is  not 
possible  for  me  to  trace  such  goods  so  as  to  ascertain  to  what  stations  the}'  were  to  be 
forwarded  ;  but  it  is  quite  possible,  and  indeed  very  likely,  for  the  reasons  before 
stated  by  me,  that  such  goods  were  for  other  stations  than  the  goods  so  brought  to 
the  station  by  the  complainants,  and  to  be  forwarded  by  later  trains  : 

"  14.  That,  although  the  said  John  Chambers  did  not  find  the  said  goods  on  the 
platform  the  next  morning,  it  is  quit,  possible,  and  more  probable,  that  such  goods  were 
not  forwarded  by  the  previous  night's  trains,  but  placed  in  waggons  to  be  forwarded 
on  the  following  day  : 

"15.  That  the  arrangements  of  the  said  railway  company  with  respect  lathe  receiving  oj 
gtinils  ut  tin-  saiil  .Xiii,  Elms  s/a/ioii,  awl  Ihc  forwardiwj  of  such  i/ooils  from  Haw,,  arc  not 
made  awl  never  hue  been  ma.'r  la/  ih<-  said  railway  company  with  a  view  /<<  their  own 
exclusive  profit,  »/•  to  give  ami  undue  or  improper  preference  la  themselves,  but  have  been 
fixed  from  time  to  time  with  a  view  solely  to  the  general  convenience  of  the  public, 
and  to  apply  equally  to  all  parties  under  like  circumstances: 

"  16.  That  1  believe  the  said  railway  company  has  not  violated  or  contravened  the 
Railway  and  Canal  Traffic  Act,  1854,  or  subjected  the  said  complainants  ami  their 
traffic  respectively  to  undue  and  unreasonable  prejudice  and  disadvantage  in  refusing 
to  receive  their  goods  at  the  said  company's  station  at  Nine  Elms  after  the  time  fixed 
by  the  said  company,  viz.  6. .'SO  p.m." 

The  affidavit  further  stated  that  a  notice  was  affixed  at  the  lilossuius  Inn  office, 
and  published  in  the  company's  time  tables  every  month,  intimating  to  the  public  that 
goods  could  not  be  received  at  the  Blossoms  Inn  receiving-house  after  (i  p.m.,  or  at 
the  Nine  Kims  station  after  'i.-'!1'  p.m. 

The  Other  deponents,  Mills  and    Ilili-lieus.  severally  deposed   that    the  general  and 

unvaried  course  of  business  at  their  respective  offiees,  was  to  receive  from  all  panics 
whatsoever  goods  foi-  conveyance  by  the  London  and  South  Western  railway  up  to 

(i  p.m.  of  each  day,  to  ensure  their  being  forwarded  by  the  goods  trains  of  that,  night  ; 
and  that  the  general  and  unvaried  course  of  laziness  when  goods  an'  brought  by  anv 
party  whatsoever  after    (i    p.m.,    is    to    receive    SUCh    goods    to    be    fetched    away  l>v  the 

vans  of  the  company  when  called  for.  but  not  to  insure  their  being  forwarded  by  thi  rail/ran 
lai  thr  amui.  (rain  \  of  that   ■ 
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Bristol  and  Exeter  Railway  Company  (in  the  Queen's  Bench),  1  Best  &  Smith,  112,  was 
a  mere  confirmation  of  that  [766]  decision.  There  is  nothing  to  prevent  a  railway 
company  from  making  such  regulations  as  they  please  for  the  receiving  and  forward- 
ing of  traffic  on  their  lines  :  and,  to  induce  the  court  to  interfere  in  a  summary  way 
under  this  act  of  Parliament,  it  must  be  clearly  shewn  that  there  is  an  intentional 
violation  of  its  provisions.  It  appears  that  the  vans  of  the  company  were  occasionally 
admitted  into  the  station-yard  after  the  prescribed  time.  But  they  were  not  bound, 
because  late,  to  bring  them  home  empty  ;  and  it  is  not  shewn  that  the  goods  so 
received  were  of  right  forwarded  to  their  destination  the  same  night.  [Willes,  J. 
Do  your  affidavits  shew  on  how  many  occasions  goods  so  admitted  into  the  station 
after  the  time  limited  by  the  company's  regulations  were  not  forwarded  the  same 
night  ?  or  that  any  were  left  behind  \\  No.  The  affidavits  upon  which  the  motion  is 
fc Minded  do  not  call  the  company's  attention  to  any  particular  [767]  case;  and  the 
company's  affidavits  deny  the  charge  with  as  much  certainty  and  precision  as  its 
vagueness  would  admit  of. 

Bovill,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule.  The  affidavits  filed  on 
behalf  of  the  compan3r  afford  no  answer  whatever  to  the  charge  made  against  them. 
This  matter  has  already  been  decided  by  the  two  cases  referred  to.  In  the  case 
in  this  court,  the  Bristol  and  Exeter  Railway  Company  closed  their  goods  station 
at  5.15  p.m.  against  all  persons  except  their  agent  Wall,  who  had  a  receiving-house 
about  a  mile  distant  from  the  station,  and  from  whom  the  company  received  goods 
up  to  8  p.m.  For  the  conveyance  of  goods  from  the  receiving-house  to  the  station, 
Wall  charged  Is.  8d.  per  ton  on  all  goods  above  3  cwt.,  and  3d.  for  each  package 
below  that  weight.  The  court  held,  upon  the  complaint  of  a  rival  carrier,  that 
the  refusal  to  receive  goods  sent  by  him  to  the  station  after  5.15  p.m.,  unless  sent 
through  the  receiving-house  of  Wall,  was  imposing  upon  him  an  undue  prejudice, 
within  the  statute,  although  it  was  sworn  on  the  part  of  the  company  that  the 
goods  so  brought  to  the  station  by  Wall  came  there  properly  classified,  weighed, 
and  prepared  for  loading.  And  this  was  followed  by  the  court  of  Queen's  Bench 
in  1  Best  &  Smith,  112.  There,  a  railway  company  carrying  on  business  as  common 
carriers  for  hire  refused  to  receive  the  goods  of  the  plaintiffs  (also  carriers),  on  the 
ground  that  they  were  tendered  after  5.15  p.m.,  although  they  did  receive  goods  from 
their  agent  Wall  at  a  later  hour  :  and  it  was  held  that,  in  the  absence  of  explanation, 
this  was  unlawful  conduct  on  the  part  of  the  company,  and  ground  for  an  action. 
Cockburn,  C.  J.,  in  delivering  judgment,  says:  "The  substance  of  the  complaint  is 
that  the  defendants  imposed  an  unreasonable  condition,  namely,  that  [768]  the  goods 
should  be  brought  to  them  at  an  unreasonable  time,  when  they  received  those  of  other 
persons  after  the  time  they  had  fixed  for  the  plaintiffs  :  here  again,  therefore,  a  con- 
dition is  imposed  on  which  the  defendants  had  no  right  to  insist,  and  the  plaintiffs 
accordingly  are  entitled  to  our  judgment."  [Erie,  C.  J.  You  do  not  specifically  shew 
that  the  company  forward  on  the  same  day  goods  received  from  their  receiving-houses 
after  the  time  fixed  for  closing.  You  make  a  general  charge  :  and  the  company's 
servants  say  they  cannot  trace  what  becomes  of  the  goods  you  refer  to.]  In  our 
letter  to  the  secretary  of  the  14th  of  April,  1862,  we  complain  of  it  as  their  constant 
practice.  Chambers's  affidavit  distinctly  calls  the  company's  attention  to  what  was 
clone  between  the  10th  and  the  17th  of  April,  and  was  calculated  to  invite  inquiry. 
[Erie,  C.  J.  The  court  are  disposed  to  think  that  the  rule  must  be  made  absolute, 
but  desire  to  know  whether  the  complainants  press  for  costs.]  After  the  two  distinct 
decisions,  one  in  this  court  and  one  in  the  court  of  Queen's  Bench,  it  is  submitted  that 
the  company's  conduct  was  without  excuse,  and  that,  as  they  compelled  the  com- 
plainants to  come  for  the  rule,  and  then  offer  an  answer  is  clearly  evasive,  there 
can  be  no  good  reason  why  the  complainants  should  not  have  the  costs  which  they 
have  necessarily  incurred  in  seeking  redress  for  an  admitted  wrong. 

Erle,  C.  J.     We  will  take  time  to  consider  the  question  of  costs. 

Cur.  adv.  vult. 

Ekle,  C.  J.,  now  said  : — We  have  already  expressed  our  opinion  that  this  rule 
must  be  made  absolute.  We  think  that  the  facts  not  denied  by  the  South  [769] 
Western  Railway  Company  bring  the  case  within  the  principle  of  Garton  and  The 
Bristol  mid  Exeter  Railway  Company,  ante,  vol.  vi.,  p.  639,  and  therefore  call  for  the 
interference  of  the  court,  as  prayed.  We  also  think,  on  consideration,  that  the  rule 
must  be  made  absolute  with  costs.     But,  in  adding  this  term  to  rule,  we  do  not  at  all 
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mean  to  adopt  the  views  surest e< I  by  .Mi'.  Bovill,  or  to  express  any  doubt  as  to  the 
sincerity  of  the  affidavits  made  by  those  employed  by  the  company,  which  declare 
their  ignorance  of  having  acted  improperly,  and  the  absence  of  any  intention  on  their 
part  to  diminish  the  profits  of  the  applicants  or  aggravate  those  of  the  company.  But 
we  give  the  costs,  because  we  think  it  of  importance  not  to  depart  from  the  rule  which 
this  court  has  previously  adopted  that,  when  a  company  has  so  acted  as  to  make  it 
proper  for  any  person  to  come  to  this  court  for  relief  under  the  statute,  that  relief  ought 
to  be  obtained  at  the  costs  of  those  whose  acts  have  occasioned  the  application. 

The  court  think  it  right  to  add  that,  by  making  this  rule  absolute,  they  do  not 
intend  to  dictate  any  particular  course  to  be  pursued  by  the  company,  but  only  that 
they  should  take  such  steps  as  may  be  necessary  so  as  to  avoid  departing  from  the 
rule  laid  down. 

Rule  absolute,  with  costs. 

[770]     Poole  v.  Whitcomb.     June  26th,  1862. 

[S.  C.  6  L.  T.  783  ;  10  W.  R.  732  ;  3  F.  &  F.  70.] 

The  jury  having  found  a  verdict  for  five  guineas  in  an  action  for  a  trifling  assault, 
evidently  acting  upon  information  given  to  them  by  the  plaintiff's  counsel  that  a 
verdict  for  less  would  not  give  the  plaintiff  her  costs, — The  court  granted  a  new  trial 
without  imposing  any  terms. 

This  was  an  action  for  an  assault,  which  was  tried  before  Crompton,  J.,  at  the  last 
Gloucester  Assizes. 

It  appeared  that  the  plaintiff  had  for  some  time  filled  the  position  of  housekeeper 
to  the  defendant  ;  that,  some  disagreement  having  occurred  between  them,  the  defen- 
dant offered  the  plaintiff  the  wages  due  to  her,  and  dismissed  her;  and  that,  as  she 
refused  to  go,  he  caused  her, — according  to  her  statement,  with  considerable  violence ; 
according  to  the  evidence  of  the  defendant's  witnesses,  with  no  more  force  than  was 
necessary, — to  be  placed  in  a  cart  and  driven  away. 

In  the  course  of  his  address  to  the  jury,  the  learned  counsel  for  the  plaintiff 
informed  them,  that  she  would  probably  not  have  her  costs  unless  they  gave  her 
a  verdict  for  at  least  five  guineas. 

The  learned  judge  in  his  summing-up  cautioned  the  jury,  if  they  found  for  the 
plaintiff,  to  give  her  such  damages  as  they  thought  she  was  entitled  to  for  the  assault, 
but  that  they  must  not  permit  themselves  to  be  influenced  by  a  notion  as  to  what  sum 
would  carry  costs. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages,  five  guineas. 

Iluddleston,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  "that  there  had  been  a  mis-trial,  and  that  the  jury  did  not  exercise  an 
independent  judgment  in  finding  their  verdict  for  the  plaintiff  for  five  guineas,  the 
counsel  for  the  plaintiff  having  told  them  that  a  verdict  for  51.  or  less  than  51.  would 
throw  the  costs  and  expenses  of  the  trial  [771]  upon  her,  and  because  the  damages 
found  were  excessive  and  contrary  to  the  evidence,  the  jury  being  influenced  by  the 
statement  of  counsel." 

J.  .).  Powell  and  Griffits  now  shewed  cause.  The  counsel  for  the  plaintiff  was 
justified  upon  principle  as  well  as  upon  authority  in  telling  the  jury  what  damages 
they  must  give  her  if  they  wished  her  to  have  her  costs.  The  plaintiff  was  in  a 
respectable  position  in  life,  and  was  proved  to  have,  been  treated,  to  say  the  least  of  it, 
with  extreme  indignity;  and  there  il  no  pretence  for  saying  that  the  damages  the 
jury  awarded  her  were  excessive,  or  that  the  caution  which  the  learned  judge  thought 
fit  to  give  them  was  disregarded  by  them.  Il  is  laid  down  by  Lord  Coke, — Go.  Litt, 
257  a.,  and  Pilfold's  case,  10  Co.  Rep.  11(1  b.,  117  a.,  —  that  costs  are  included  in  the 
word  damages.  Juries  have  a  right  to  consider  them  as  wol]  as  damages;  and  it  is 
only  by  usurpation  of  the  courts  i  hat  they  have  become  severed.  In  Browne  v.  Gibbons, 
I  Salk.  206,  "it  was  said  by  Ivichardson  to  be  the  resolution  of  all  the  justices  of  B.  K. 
and  G.  I!.,  that,  in  an  action  upon  the  case  for  slander,  though  the  courts  are  bound 
by  L'l  .lac.  1,  c.  1'!,  ami  caniiol  increase  the  costs  where  the  damages  are  under  LOs., 
yet  the  jury  are  not  bound  by  that  statute,  and  therefore  they  may  give  Mil.  costs 
where  they  give  but    lOd.  damages."     So,  in  Mullock  on  Costs,  p.   3,  it    is  said  that, 

C.  P.  xx.— 43 
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"as  the  costs  found  by  the  jury  were  in  a  legal  sense  part  of  the  damages,  the  fact  of 
the  amount  being  increased  did  not  change  their  character,  and  so  the  whole  amount 
of  costs,  both  those  found  by  the  jury  and  the  increased  costs,  were  and  still  are  in  a 
legal  sense  damages," — Deacon  v.  Morris,  2  B.  &  Aid.  393.  The  law  is  similarly  stated 
in  Gray  on  Costs,  1-3.  In  Phillips  v.  Bacon,  9  East,  298,  304,  Lord  Ellenborough  says  : 
[772]  "In  contemplation  of  law,  the  word  damages  emphatically  includes  costs.  It  is 
so  considered  by  Lord  Coke  (a)1,  and  in  the  various  authorities  which  have  been  cited. 
Costs,  therefore,  properly  fall  under  the  nomen  generale  of  damages."  In'Zen/  v  Milne, 
12  J.  B.  Moore,  418,  4  Bingh.  195,  which  was  an  action  for  a  libel  on  a  sheriffs  officer, 
the  jury  asked  whether  Is.  would  carry  costs,  and,  being  answered  in  the  affirmative, 
they  immediately  returned  a  verdict  for  the  defendant :  and,  though  the  court  granted 
a  new  trial  on  the  ground  that  the  verdict  was  perverse,  it  was  never  suggested  that 
the  learned  judge  was  wrong  in  telling  the  jury  what  the  law  was.  Park,  J.,  there 
says  :  "It  appears  that  the  jury  returned  their  verdict  after  having  inquired  whether 
a  shilling  would  carry  costs  :  from  this  it  is  evident,  that,  had  they  been  answered  in 
the  negative,  they  would  have  found  for  the  plaintiff.  The  verdict  was  clearly  per- 
verse." And  Gaselee,  J.,  says:  "The  verdict  was  not  the  result  of  a  misconception 
on  the  part  of  the  jury.  They  did  not  pursue  a  legitimate  course.  Their  sole  object 
was,  to  deprive  the  plaintiff  of  his  costs."  [Williams,  J.  Borrough,  J.,  in  that  case, 
expressly  says  that  the  jury  "  had  no  right  to  take  into  their  consideration  the  question 
of  costs ;  they  have  only  to  deal  out  the  damages."]  The  plaintiff's  right  to  costs 
following  a  verdict  for  a  certain  amount  of  damages,  is  a  part  of  the  law  of  the  land, 
which  every  one  is  presumed  to  know.  [Williams,  J.  Which  if  the  jury  apply  would 
lead  them  to  a  wrong  conclusion.]  The  injury  which  the  plaintiff  has  sustained 
through  the  wrongful  act  of  the  defendant  is,  amongst  other  things,  the  necessary 
expense  which  she  incurs  in  seeking  redress.  [Keating,  J.  Your  theory  would 
entirely  defeat  the  intention  of  the  legislature  in  the  several  statutes  which  have  from 
[773]  time  to  time  been  passed  to  regulate  costs.]  There  seems  to  be  some  diversity 
of  opinion  amongst  the  judges  on  this  subject  at  the  present  day.  In  Kilmore  v. 
Abddulah,  27  Law  J.,  Exch.  307,  the  jury  having  given  a  verdict  for  51.  in  an  action 
for  an  assault  and  false  imprisonment,  expressly  upon  the  supposition  that  it  would 
carry  costs,  the  court  of  Exchequer  refused  to  grant  a  new  trial.  Pollock,  C.  B., 
there  says, — "  There  is  no  reason  why  the  jury  should  not  be  informed,  if  they  ask  it, 
as  it  is  a  part  of  the  law  :  but,  if  they  do  not  ask  it,  and  they  have  given  their  verdict, 
it  cannot  be  disturbed  merely  because  they  did  not  know  of  it."  It  is  true,  that 
Bramwell,  B.,  in  that  case  says  that  the  jury  had  no  right  to  give  a  verdict  with 
reference  to  anything  else  than  the  injury  sustained  by  the  plaintiff  But  there  can 
be  no  valid  objection  to  their  being  informed  as  to  what  the  law  is.  In  a  very  recent 
case,  Wakdvn  v.  Morris,  2  Post.  &  Fin.  26,  it  being  proposed  to  ask  the  plaintiff's 
attorney,  on  cross-examination,  in  an  action  for  slander,  as  to  what  would  be  the  probable 
cost  to  the  defendant  if  the  verdict  went  against  him  even  for  nominal  damages,  the 
question  was  objected  to  as  irrelevant.  But  Erie,  C.  J.,  admitted  it,  saying — "I  do 
not  know  on  what  ground  I  can  exclude  it."  And,  at  the  close  of  the  summing-up, 
the  jury  having  asked  what  sum  would  carry  costs,  his  Lordship  observed,  "I  am 
not  aware  that  there  is  anything  to  preclude  my  telling  you  :  but  the  liability  to 
costs  depends  upon  various  statutory  enactments  which  it  is  not  easy  always  to  carry 
accurately  in  mind,  and  the  answer  might  mislead  you."  [Willes,  J.  The  attorney 
was  called  for  the  purpose  of  proving  his  mercy  to  the  defendant.  The  object  of  the 
learned  counsel's  question  was,  to  shew  that  this  apparent  mercy  was  real  cruelty  (a)'2.] 

[774]  Huddleston,  Q.  C,  and  H.  James,  were  not  called  upon  to  support  the  rule. 

Williams,  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
verdict  of  the  jury  here  professes  to  be  founded  upon  something  more  than  the  view 
which  they  took  of  the  amount  of  damages  which  the  plaintiff  had  sustained  from  the 
injury  she  complained  of  :  and  the  question  is  whether  it  is  apparent  that,  in  assessing 
the  damages  in  respect  of  that  injury,  the  jury  have  acted  contrary  to  their  duty. 
I  am  of  opinion  that  it  does,  and  that  the  verdict  ought  not  to  be  allowed  to  stand. 
Looking  at  the  facts  which  appear  upon  the  report  of  the  learned  judge  who  tried  the 
cause,  I  am  clearly  of  opinion  that  the  damages  are  excessive,  and  that  it  is  impossible 

(a)1  Referring  to  Pilford's  cast,  10  Co.  Rep.  116  b. 
(«)'-  In  that  case  the  plaintiff  had  a  verdict  for  Is. 
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to  come  to  any  other  conclusion  than  that  the  jury  measured  the  damages  they  awarded 
to  the  plaintiff,  not  with  reference  to  the  injury  which  the  plaintiff  had  sustained,  but 
solely  with  reference  to  whether  she  should  have  her  costs  or  not.     There  must  thru 
fore  be  a  new  trial. 

WlLLES,  J.  1  am  of  the  same  opinion.  Whether  the  plaintiff  was  to  have  costs 
or  not,  was  clearly  a  matter  which  was  to  be  decided  by  the  court,  and  not  by  the 
jury.  It  is  idle  to  say  that  to  take  the  consideration  of  the  costs  from  the  jury  is  an 
usurpation  on  the  part  of  the  court,  because  the  very  last  statutory  provision  upon 
the  subject, — the  .'54th  section  of  the  Common  Law  Procedure  Act,  1860,  _'i  &  24 
Vict,  c  126,  expressly  enacts  that,  "  when  the  plaintiff  in  any  action  for  an  alleged  wrong 
in  any  of  the  superior  courts  recovers  by  the  verdict  of  a  jury  less  than  51 ,  he  shall 
not  be  entitled  to  recover  or  obtain  from  the  defendant  any  costs  whatever  in  respect 
of  such  verdict,  whether  given  upon  any  issue  or  issues  tried,  or  judgment  passed  by 
default,  in  case  the  judge  or  presiding  officer  [775]  before  whom  such  verdict  is 
obtained  shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  on  the 
writ  of  trial  or  writ  of  inquiry,  that  the  action  was  not  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages,  and  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought  was  not  wilful  and  malicious,  and  that  the 
action  was  not  fit  to  be  brought."  The  legislature  there  in  express  terms  says  that  it 
is  the  judge  and  not  the  jury  who  shall  have  the  power  of  deciding  whether  or  not 
the  plaintiff  shall  have  costs.  Here,  the  jury  were  marie  to  suppose  that  the}'  were 
the  proper  persons  to  decide  the  question  of  costs, — a  thing  which  it  was  wholly 
incompetent  to  them  to  do.  It  is  most  important  that  the  province  of  the  judge  and 
that  of  the  jury  should  be  kept  distinct.  I  do  not  agree  with  Mr.  Powell  that  every 
man  is  to  be  presumed  to  know  the  law.  I  admit  that  "Ignorantia  juris  non 
excusat"(a).  It  would  be  absurd  indeed  to  suppose  that  even  the  most  experienced 
judge  knows  the  statute  law  upon  all  subjects,  without  looking  into  the  books  (//). 
I  think  it  would  lead  to  a  most  inconvenient  inequality  in  the  administration  of  the 
law,  if  the  question  of  costs  were  in  any  shape  left  to  the  consideration  of  the  jury. 
I  cannot  entertain  the  slightest  doubt  upon  the  subject. 

Keatinc,  J.  I  am  quite  of  the  same  opinion.  To  give  effect  to  the  argument  of 
Mr.  Powell  would  be  to  transfer  to  the  jury  that  which  the  legistature  has  emphatically 
said  shall  be  the  province  of  the  judge. 

Kule  absolute. 

[776]     He.nmax  v.  Lester.     .June  27th,  1862. 

[S.  C.  31  L.  J.  C.  P.  3GG  ;  9  Jur.  N.  S.  601.] 

In  an  action  charging  the  defendant  with  having  made  a  fraudulent  representation  as 
to  the  price  which  certain  seedsmen  in  London  would  give  for  certain  seed,  whereby 
the  plaintiff  was  induced  to  sell  it  for  a  lower  price  than  he  otherwise  would  have 
done,  the  defendant,  who  appeared  as  a  witness,  having,  in  his  examination  in  chief, 
denied  the  alleged  misrepresentation,  was  asked  on  cross-examination  whether  there 
had  not  been  proceedings  against  him  in  a  county-court  at  the  suit  of  one  A.  in 
respect  of  a  similar  claim,  which  In;  has  resisted,  anil  upon  which  he  had  given 
evidence,  and  the  jury  had  notwithstanding  found  their  verdict  for  the  then  plain- 
till'. —  It  was  objected  by  the  defendant's  counsel  that  the  questions  relating  to  the 
contents  of  public  judicial  proceedings,  which  must  be  in  writing,  could  not  be 
asked,  but  that  the  record  musi  be  produced.     The  objection  havingt>een  overruled, 

and   the  questions  allowed   to  be  put,  — Held,  by    Willes,  .1.,  and    Keating,.!,    (dis 
sentiente  Byles,  J.),  that  the  ruling  was  correct. 

The  first  count  of  the  declaration  charged  the  defendant  which  having  made  a 
fraudulent  representation  as  to  the  price  which  certain  seedsmen  in  Loudon  would 
give  for  a  quantity  of  seed,  whereby  the  plaintiff  was  induced  to  sell  it.  at  a  much 
lower  price    than    he  otherwise   would   have  done, — alleging  special  damage.     The 

(a)  1  Co.  Rep.  177.  "Ignorantia  juris,  quod  quigque  scire  tenetur,  ncinineni 
excusat."     2  Co.  Kcp  3  b. 

(/))  "Ignorantia  judicis  esl  calamitas  innocentis."     2  Inst.  591, 
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declaration  also  contained  the  common  counts.  Pleas,  amongst  others,  not  guilt}-, 
and  set>off. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Spring  Assizes  at  Bedford. 
The  defendant  having,  in  his  examination  in  chief,  denied  that  he  had  represented  to 
the  plaintiff  that  Messrs.  Beck  &  Co.,  seedsmen  in  London,  would  give  only  a  certain 
price  for  the  seed  in  question,  he  was  asked  on  cross-examination  whether  there  had 
not  lieen  proceedings  against  him  in  the  county-court  at  the  suit  of  one  Agutta  in 
respect  of  a  similar  claim,  which  he  had  resisted,  and  upon  which  he  had  given  evidence, 
and  the  jury  notwithstanding  found  their  verdict  for  the  then  plaintiff. 

It  was  objected  by  the  counsel  for  the  defendant  that  the  question  could  not  be 
put,  such  evidence  being  inadmissible  even  for  the  purpose  of  testing  the  witness's 
credit,  without  producing  or  otherwise  formally  proving  the  record  of  the  proceedings 
in  the  county-court. 

The  learned  Chief  Baron  overruled  the  objection,  and  the  defendant's  answer  was, 
that  there  had  been  [777]  such  a  suit,  in  which  he  had  given  evidence,  and  that  he 
had  lost  the  verdict. 

A  verdict  having  been  found  for  the  plaintiff,  damages  1041.  6s.  6d., 

H.  Mills,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  "on  the 
•round  of  the  misreception  of  evidence,  in  permitting  the  defendant  to  be  asked,  and 
compelled  to  answer,  the  questions  which  were  put  to  him  as  to  his  having  had  a  cause 
in  the  county-court,  and  lost  it,  and  as  to  the  question  in  issue  there.''  He  referred 
to  Macdonnell  v.  Evans,  11  C.  B.  9:50,  Whyman  v.  Garth,  8  Exch.  803,  Darby  v.  OrneUy, 
1  Hurlst.  iV:  X.  1,  and  The  Wolverhampton  New  Waterworks  Company  v.  Hawksford, 
ante,  vol.  v.,  p.  703. 

O'Malley,  Q.  C.  and  A.  1\.  Stevenson,  in  Trinity  Term,  shewed  cause.  The  objec- 
tion at  the  trial  was,  that  what  occurred  in  the  county-court  could  only  be  proved  by 
the  production  of  the  record.  [Willes,  J.  The  Lord  Chief  Baron  seems  to  have 
understood  the  objection  to  point  to  the  relevancy  of  the  inquiry,  not  to  the  mode  of 
proof.]  The  object  of  the  inquiry  was,  not  to  establish  the  proceedings  in  the  county- 
court,  but  to  prejudice  the  witness,  by  shewing  his  dishonest  course  of  dealing.  This 
rule  was  granted  mainly  upon  the  authority  of  Macdonnell  v.  Emus,  11  C.  B.  930, 
where  it  was  held  that  a  witness  cannot,  upon  cross-examination,  even  for  the  purpose 
of  discrediting  him,  be  asked  as  to  the  contents  of  a  written  paper  which  is  neither 
produced  nor  its  absence  accounted  for.  The  ratio  decidendi  in  that  case  has  no 
application  here:  there  is  no  better  evidence  kept  back.  "The  rule  of  evidence," 
savs  Jervis,  C.  J  ,  "which  governs  this  case,  is  applicable  to  all  cases  where  witnesses 
are  [778]  sworn  to  give  evidence  upon  the  trial  of  an  issue.  That  rule  is,  that  the 
best  evidence  in  the  possession  or  power  of  the  party  must  be  produced.  What  the 
best  evidence  is,  must  depend  upon  circumstances.  Generally  speaking,  the  original 
document  is  the  best  evidence :  but  circumstances  may  arise  in  which  secondary 
evidence  of  the  contents  may  be  given.  In  the  present  case,  those  circumstances  do 
not  exist.  For  anything  that  appeared,  the  defendant's  counsel  may  have  had  the 
letter  in  his  hand  when  he  put  the  question  (a).  It  was  sought  to  give  secondary 
evidence  of  the  contents  of  a  letter,  without  in  any  way  accounting  for  its  absence, 
or  shewing  any  attempt  made  to  obtain  it.''  And  Maule,  J.,  says :  "  This  seems  to 
me  to  be  just  the  sort  of  case  where  it  is  sought  to  give  secondary  evidence  of  the 
contents  of  a  document  in  the  power  of  a  party  who  does  not  choose  to  produce  it." 
[Byles,  J.  That  was  the  case  which  gave  rise  to  the  provision  in  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s.  24.  That,  however,  does  not  affect  the 
question  now  before  us.]  In  Kussell  on  Crimes,  vol.  ii.,  p.  927,  it  is  said, — "As  to 
questions  which  are  asked,  upon  cross-examination,  for  the  purpose  of  throwing  dis- 
credit on  a  witness,  and  which  tend  merely  to  disgrace  and  degrade  him,  without 
subjecting  him  to  a  penalty  or  criminal  charge,  the  authorities  are  conflicting  on  the 
point  whether  he  is  compellable  to  answer  them."  And  at  p.  931,  the  learned  author 
savS) — "The  rule  which  requires  the  best  evidence  to  be  produced  of  which  the  nature 
of  the  thing  is  capable  is,  it  should  seem,  in  some  degree  relaxed  in  regard  to  cross- 
examination  for  [779]  the  purpose  of  discrediting  a  witness;  for,  the  rule  is  to  he  understood 

(a)  The  witness  was  asked  upon  cross-examination, — a  letter  in  his  own  hand- 
writing being  shewn  to  him, — "  Did  you  not  write  that  letter  in  answer  to  a  letter 
charging  you  with  forgery'!" 
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as  applicable  onJ/j  to  the  proof  «/  the  issur,  or  sunn:  /net  iwtli  rod  to  the  issue.  Thus,  it  is 
usual  in  practice  to  ask,  in  cross-examination,  an  accomplice  or  other  witness  who 
appears  against  a  person  on  a  criminal  prosecution,  whether  he  lias  nut  been  tried  for 
some  offence  :  although  the  fact  of  his  having  been  tried  for  such  an  offence  is  partly 
matter  of  record,  and  therefore,  according  to  the  general  rule,  not  to  be  proved  with- 
out the  record,  which  is  the  highest  species  of  proof."  With  regard  to  Darby  v.  Ouseley, 
1  Hurlst.  &  X.  1,  the  object  was  to  prove  the  question  in  causa.  That  was  not  the 
case  here.  The  case  of  The  Wolverhampton  New  If'utcruvrks  Comjiuity  v.  IlawLsfunl, 
ante,  vol.  v.,  p.  70.3,  is  equally  inapplicable.  What  possible  objection  can  there  be  to 
a  witne8S  being  asked  whether  be  was  plaintiff  in  an  action  and  whether  he  lost  the 
verdict  1 

Mills,  Q,  ('.,  in  support  of  the  rule.  The  object  of  the  inquiry  was  to  discredit 
the  witness  (the  defendant)  by  the  result  of  a  trial  between  himself  and  a  third  party 
in  the  county-court.  The  impression  of  the  Lord  Chief  Baron  seems  to  have  been 
that,  when  once  a  witness  is  in  the  box,  you  have  a  right  to  get  the  contents  of  his 
mind.  But  it  is  clear  that  the  14  &  15  Vict.  c.  99,  s.  2,  which  renders  the  parties  to 
a  suit  competent  and  compellable  to  give  evidence,  has  not  altered  the  rules  of  evidence  : 
Whymam,  v.  Garlh,  8  Exch.  803.  The  learned  judge  says,  in  Farrow  v.  Blomfield,  1  Fost. 
&  F.  653, — "If  a  question  arises  as  to  the  contents  of  a  written  instrument,  and  you 
can  get  a  witness  to  come  and  swear  that  he  heard  the  plaintiff  say  that  it  contained 
such  and  such  expressions,  that  is  good  evidence  of  the  contents  of  the  document, 
without  producing  it.  And  if  the  [780]  plaintiff  is  himself  in  the  box,  you  may  ask 
him  as  to  the  contents  of  the  document,  and  his  answer  will  be  as  good  evidence  as 
any  previous  statement.  He  may,  perhaps,  refer  to  the  deed  for  better  information, 
and  perhaps  the  judge  might  say  that  the  document  ought  to  be  produced.  I  should 
do  so  myself  in  some  cases."  There  is  much  contrariety  of  opinion  in  the  cases  and 
in  the  text-books  on  this  subject, — see  1  Phillipps  on  Evidence,  10th  edit.  434,  vol.  2, 
495,  1  Starkie  on  Evidence,  193.  2  Taylor  on  Evidence,  §  1317.  The  way  in  which 
the  [lassage  cited  from  Russell  on  Crimes  got  into  Mr.  Phillipps's  book,  is  explained  by 
Williams,  J.,  in  his  judgment  in  Macdonnell  v.  Emus,  11  C.  B.  945.  There  must  be  a 
limit  to  irrelevant  inquiry.  The  14  &  15  Vict.  c.  99,  does  not  alter  the  rule  which 
requires  the  best  evidence.  The  question  is  whether  questions  having  a  tendency  to 
disparage  a  witness  may  be  put  so  as  to  get  indirectly  at  that  which  will  appear  by 
the  record  in  a  civil  action.  The  case  of  a  conviction  is  provided  for  by  the  25th 
section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  1-5. 

Cur.  adv.  vult. 

WlLLBS,  J.  This  case  was  argued  before  my  Brothers  Byles  and  Keating  and 
myself  :  and  I  regret  to  say  that  the  court  are  not  agreed.  In  his  absence,  I  proceed 
to  deliver  the  opinion  of 

BYLES,  J.  In  this  case  the  plaintiff's  counsel  proposed  to  ask  the  defendant,  when 
a  witness  under  cross-examination,  whether  he  had  not  brought  an  action  in  bhe 
county-court,  what  was  the  subject  of  the  action,  and  what  the  result.  The  defen- 
dant's counsel  subjected  that  these  questions,  relating  to  the  contents  of  public  judicial 
proceedings,  which  must  by  law  be  [781]  in  writing,  could  not  be  asked,  and  that  the 
witness  was  not  bound  to  answer  them.  The  learned  judge  overruled  the  objection, 
and  held  that  the  questions  were  admissible,  and  further  held  (as  I  understood  from 
thi'  learned  counsel)  that  the  questions  must  be  answered.  linl  we  are  informed  by 
the  learned  judge  that  then!  was  no  express  ruling  that  the  witness  was  bound  lo 
answer. 

I  am  of  opinion  that  the  objection  of  the  defendant's  counsel  was  well  founded. 

The  question  is  ;i  very  important  out! ;  for,  it  affects  the  law  of  evidence,  and  there 
fore  the  daily  judicial  proceedings  of  every  kind.     It  affects  one  of  the  principal  rules 

of  evidence,  that  a  written  document,  if  ill  existence,  shall  be  produced,  lo  the  end 
that  the  court  may  know  correctly  and  certainly  what  it  is,  and  ma)'  see  the 
whole  of  it. 

Before  approaching  tin:  BUbject,  it  may  lie  observed  that  it  can  make  no  difference 
that    the    witness    was   a   party    to  the   suit.      The    doctrine    laid  down    in   Slatterto    \. 

Pooley,  6  .M.  &  \\ .  fid  I,  that  a  parol  admission  of  a  written  document  is  not  only 
admissible,  but  may  be  sufficient  to  prove  it,  cannot  comprehend  parol  admissions  ol  the 
contents  ui  written  documents  extorted  from  parties  under  bhe  pressure  of  cross 
examination.      The    rule   in    SlnUno    \.    Pooley   was  contrary    to   the   opinion   ol    Lord 
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Tenteiden,  often  expressed  :  and,  though  the  practice  thereby  introduced  is  some- 
times highly  convenient,  yet  it  ought  not  to  be  extended.  In  Lawless  v.  Quale,  8  Irish 
Law  Reports,  385,  cited  by  Mr.  Taylor  in  his  book  on  Evidence,  373,  Chief  Justice 
Pennefather,  who  was  well  qualified  by  his  character,  position,  and  great  experience, 
to  judge  how  the  rule  might  operate,  as  well  on  juries  as  on  witnesses,  in  his  own 
country,  thus  speaks  of  the  case  of  Slatterie  v.  Pooley :  --"  The  doctrine  laid  down  [782] 
there  is  a  most  dangerous  proposition.  By  it  a  man  might  be  deprived  of  an  estate  of 
10,0001.  a  year,  derived  from  his  ancestors  through  regular  family  deeds  and  convey- 
ances, by  producing  a  witness,  or  by  one  or  two  conspirators,  who  might  be  got  to 
swear  that  they  had  heard  the  defendant  say  he  had  conveyed  his  interest  therein  by 
deed,  or  had  mortgaged  or  had  otherwise  incumbered  it :  and  thus  by  the  facility  so 
given  the  widest  door  would  be  opened  to  fraud,  and  a  man  might  be  stripped  of  his 
estate  through  this  invitation  to  fraud  and  dishonesty."  The  defendant,  therefore, 
must  be  considered  as  standing  in  the  position  of  an  ordinary  witness  whom  it  is 
sought  to  cross-examine  as  to  the  contents  of  a  written  instrument. 

On  examination  in  chief  and  re-examination,  the  rule  is  plain,  that  a  witness  cannot 
be  examined  as  to  the  contents  of  an  existing  written  document.  The  document  must 
be  produced,  and  must  speak  for  itself.  Why  is  a  different  rule  to  prevail  on  cross- 
examination  ?  I  think  the  authorities  conclusively  shew  that  the  rule  on  cross- 
examination  is  exactly  the  same. 

The  leading  authority  is  Th  Quet  n's  ease,  2  B.  &  B.  288,  292,  where  it  was  held  by 
the  judges,  and  laid  down  by  the  House  of  Lords,  that  a  witness  cannot  be  asked  on  cross- 
examinatian  as  to  the  contents  of  a  written  document,  without  first  producing  it.  Lord 
Tenteiden,  delivering  the  opinion  of  the  judges,  says  :  "  It  is  a  rule  of  evidence  as  old 
as  any  part  of  the  law  of  England,  that  the  contents  of  a  written  instrument,  if  it  be 
in  existence,  are  to  be  proved  by  that  instrument  itself,  and  not  by  parol  evidence." 

The  whole  subject  was  elaborately  discussed  in  this  court  in  the  case  of  Macdormell 
\.  Evans,  11  C.  B.  630,  21  Law  J.,  C.  P.  141,  before  four  judges, — Jervis,  C.  J., 
Maule,  J.,  Cresswell,  J.,  and  Williams,  J., — all  eminently  qualified  by  learning  and 
experience  to  decide  the  [783]  question  :  and  there  it  was  held  (as,  indeed,  had  been 
decided  in  the  IT  use  of  Lords),  that,  whether  the  document  inquired  about  was 
material  to  the  issue  or  only  affected  the  credit  of  the  witness,  the  rule  was  precisely 
the  same.  Williams,  J.,  at  first  entertained  a  different  opinion  ;  but  at  last  he  says 
distinctly  that  he  concurs  with  the  rest  of  the  court.  The  same  rule  is  recognized  in 
Wi/man  v.  Garth,  22  Law  J.,  Q.  B.  .">l(i,  and  in  Darleu  v.  Ouseleu,  1  Hurls t.  &  N.  1.  In 
the  text-books,  for  example,  in  Phillipps  on  Evidence,  9th  edit.  vol.  i.,  p.  292,  it  is  laid 
down  that  oral  evidence  cannot  be  substituted  for  written  evidence,  though  it  go  only  to 
tlie  credit  of  the  witness. 

Against  these  high  authorities,  no  authority  has  been  produced,  except  a  passage 
from  Russell  on  Crimes,  which  passage,  so  far  as  it  states  a  relaxation  in  practice,  is 
no  doubt  correct,  but,  as  to  the  strict  law,  it  cannot,  I  conceive,  weigh  against  the 
decision  of  the  House  of  Lords  and  the  other  cases  above  referred  to. 

The  rule  in  Westminster  Hall,  and  certainly  in  this  court  (to  the  practice  of  which 
I  can  speak  from  daily  personal  knowledge  for  twenty  years),  has  hitherto  been  that 
the  contents  or  effect  of  a  written  document  cannot,  except  by  consent,  be  proved 
otherwise  than  by  production  of  the  document  itself ;  and  that  the  rule  is  universal 
and  inflexible,  whether  the  inquiry  arose  on  examination  in  chief,  on  cross-examination 
to  the  facts  of  the  case  or  to  the  credit  of  the  witness,  or,  lastly,  on  re-examination. 
Indeed,  so  strictly  has  the  rule  sometimes  been  observed  here,  that  the  late  Lord  Chief 
Justice  Wilde  would  not  sutler  it  to  be  infringed,  even  with  the  consent  of  counsel. 

It  is  quite  true  that  questions  on  cross-examination  as  to  written  documents  or 
former  judicial  proceedings,  civil  or  criminal,  are  very  often  asked  and  answered  [784] 
without  objection.  The  opposing  counsel  fears  the  effect  of  an  objection  ;  and  the 
judge  does  not  see  fit  to  interfere.  It  is  also  true  that  the  ingenuity  of  counsel  would 
often  make  a  successful  objection  fruitless  and  injurious.  But  still  the  power  of 
objecting  to  an  inquiry  into  the  contents  of  written  documents  not  produced  remains, 
both  with  the  opposing  counsel  and  with  the  judge. 

I  conceive  that  this  state  of  the  law  is  convenient  in  the  highest  degree.  On  the 
one  hand,  the  light  is  not  necessarily  excluded,  though  the  written  document  be  not 
in  court :  on  the  other  hand,  the  presiding  judicial  officer  retains  his  control  over  the 
evidence,   and  can  at  any   time   prevent  the    discussion  losing  itself  in   documents 
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immaterial  to  the  true  issue,  and  not  before  the  court.  It'  the  judge  had  not  this 
power,  counsel  on  cross-examination  and  re-examination  would  have  a  strict  right  to 
inquire,  for  example,  into  the  contents  of  a  long  and  voluminous  correspondence  not 
produced  and  immaterial  to  the  merits  of  the  case,  though  alleged  to  affect  the  credit 
of  a  witness;  the  judge  being  unable  to  tell  whether  it  had  even  that  effect,  till  the 
uncertain  parol  evidence  was  all  before  him  on  both  sides.  Hut,  if  the  judge  should 
refuse  to  allow  this  conjectural,  uncertain,  and  interminable  inquiry  to  proceed,  his 
ruling  might  be  subject  to  a  bill  of  exceptions. 

It  is  objected  that,  if  the  writing  excludes  parol  evidence,  no  evidence  at  all  can 
be  given.  I  think  that  is  uot  so,  but  that,  where  the  inquiry  is  as  to  an  ait  or  default 
of  the  witness  tending  to  discredit  him,  and  the  law  excludes  his  parol  testimony 
because  there  is  a  writing,  the  law  is  not  so  absurd  as  first  to  require  better  evidence, 
and  then  to  refuse  it.  The  Queen's  case  shews  that  such  evidence  may  he  given  in  the 
instance  of  a  letter  tending  to  discredit  the  [785]  witness.  And,  in  the  case  of  a 
verdict  and  judgment,  either  in  a  criminal  or  a  civil  suit,  if  the  record  be  made  up 
and  produced,  I  should  think  it  may  be  read,  and  the  witness  may  at  least  be  asked 
whether  he  is  the  person  to  whom  that  record  relates. 

It  makes  no  difference  that  the  learned  judge  in  the  present  case  did  not  tell  the 
witness  that  he  must  answer  the  question.  The  authorities  shew  that  the  question 
can/not  be  put.  And,  as  the  witness  was  party  to  the  cause,  his  objection  to  the 
question  by  the  mouth  of  his  own  counsel  sufficiently  shews  that  he  objected  tc 
answer. 

\<>r  is  it  in  my  opinion  an  objection  to  this  rule,  that  the  evidence  admitted 
probably  had  no  influence  on  the  verdict.  If  that  were  a  reason  for  refusing  a  new 
trial,  either  lulls  of  exceptions  would  be  introduced  in  a  multitude  of  cases  where  the 
parties  are  now  content  with  a  motion  for  a  new  trial,  or  the  law  of  evidence,  on  which 
all  rights  depend,  might  by  degrees  be  relaxed  to  a  dangerous  extent. 

If  it  be  objected  that  the  admission  on  cross-examination  of  documents  going 
merely  to  the  credit  of  the  witness  violates  the  rule  that  the  evidence  in  the  cause 
must  be  pertinent  to  the  issue,  the  answer  is  that  the  same  objection  applies  equally 
to  parol  evidence  elicited  on  cross-examination,  going  merely  to  credit.  Cross- 
examination  to  discredit  a  witness,  is  necessarily  in  most  cases  an  exception  to  the 
rule  that  evidence  must  be  pertinent  to  the  issue  :  but,  why  should  it  be  an  exception 
to  another  rule  also,  that  written  documents  must  be  produced  if  their  purport  or 
contents  are  to  be  proved?  In  truth,  the  requisition  of  written  documents  used  in 
cross-examination  going  to  credit  only,  is  but  a  mode  of  conducting  that  cross  examina- 
tion. They  are  not  admissible  to  contradict  a  witness,  though  they  may  sometimes 
have  that  effect.  [786]  They  are  to  be  put  in  first ;  they  are  to  precede  the  quest  ion, 
and  are  part  of  the  evidence  given  by  the  witness. 

I  forbear  to  observe  on  the  enactments  of  the  second  Common  Law  Procedure 
Act,  because  they  do  not  touch  this  precise  question  ;  or  on  the  rule  as  to  examination 
on  the  voire  dire,  for  that  is  extra  causam,  and  for  the  judge  only. 

Lastly,  it  may  be  added  that  the  protection  of  the  witness  requires  the  power  of 
calling  for  the  writing  as  to  which  he  is  examined  ;  for  no  peril  ran  be  more  alarming 
than  that  of  swearing  to  documents  which  the  witness  may  have  written  years  ago, 
or  which  perhaps  he  never  saw.  I  will  not  enlarge  on  the  temptation  thus  held  out, 
not  only  to  counsel,  but  to  practitioners  in  inferior  courts  throughout  the  kingdom,  to 
abuse  the  power  of  cross-examination. 

It  is  with  great  regret  and  diffidence  that  1  venture  to  dissent  from  the  opinion 
of  the  other  members  of  the  court.  Hut  I  am  bound  to  express  the  strong  opinion 
I  entertain  that  this  rule  should  be  made  absolute. 

Wii.i.Ks,  .1.  1  now  proceed  to  deliver  t  he  judgment  of  my  Brother  Keating  anil 
myself ;  and  I  regret  to  say  that  we  feel  bound,  with  all  deference,  to  dissent  from 
the  opinion  of  my  Brother  Byles,  and  also  from  the  dictum  of  Cresswell,  J.,  in 
Macdonnell  v.  Evans,  1  1  ('.  B.  930. 

In  this  ease,  a  new  trial  is  demanded  by  the  defendant  because  of  an  alleged  mis- 
reception  of  evidence. 

The  defendant,  upon  his  cross-examination,  was  asked  whether  there  had  not  been 
proceedings  in  an  action  against  him  in  the  county  court  in  respect  of  a  similar  claim, 
which  lie  had  resisted,  anil  upon  which  he  had  given  evidence,  and  the  jury  notwith 
standing  [787]  had   found  their  verdict    foi   the  then  plaintiff.      His  answer  was  in  the 
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affirmative,  that  there  had  been  such  a  suit,  in  which  he  had  given  evidence,  and  had 
lost  the  verdict. 

It  was  hardly  disputed  that  the  inquiry  was  admissible,  as  going  to  the  credit  of 
the  witness ;  and  it  is  not  denied  that  in  point  of  fact  such  proceedings  did  take  place 
in  the  county-court;  but  Mr.  Mills,  for  the  defendant,  insisted  that  such  evidence  was 
inadmissible  even  for  the  collateral  purpose  of  testing  the  witness's  credit,  without 
producing,  or  otherwise  formally  proving,  the  record  of  the  proceedings  in  the  county- 
court,  and  that  the  defendant  was  entitled,  as  a  matter  of  right,  to  a  new  trial,  by 
reason  of  its  reception. 

The  learned  counsel  were  not  agreed  as  to  the  precise  point  ruled  by  the  Lord 
Chief  Baron  at  the  trial.  I  have,  therefore,  thought  it  necessary  to  speak  to  the 
learned  judge,  who  informs  me  that  he  only  allowed  the  question  to  be  put,  because, 
the  defendant  being  a  party  to  the  cause,  his  answer,  if  he  thought  proper  to  give  one, 
would  be  evidence,  whether  it  related  to  a  writing  or  not,  and  that  the  learned  judge 
did  not  compel  the  defendant  to  give  an  answer  to  the  question,  and  indeed  gave  him 
the  option  of  answering  or  not ;  for,  he  stated  that  it  was  for  the  witness  to  give  or 
withhold  an  answer,  as  he  thought  proper;  and  that,  if  and  when  he  refused,  it  would 
then  be  time  enough  to  decide  whether  he  must  answer.  The  learned  judge  adds 
that  he  does  not  see  how,  when  the  opposite  party  was  in  the  witness-box,  he  could 
with  propriety  have  overruled  the  question,  an  answer  to  which,  if  given,  would 
unquestionably  be  evidence ;  and  that,  as  the  witness  chose  to  answer  the  question, 
he  was  not  called  upon  to  rule,  and  did  not  rule,  that  the  witness  could  be  compelled 
to  do  so. 

It  appears,  therefore,  that  the  learned  judge  was  [788]  mis-apprehended  by  the 
defendant's  counsel  when  the  latter  supposed  that  the  judge  intended  to  rule  that, 
because  a  statement  of  a  party  as  to  the  contents  of  a  written  document  is  evidence 
against  him  without  producing  the  document,  therefore  that  such  party  when  called 
as  a  witness  in  his  own  cause  must  answer  as  to  the  contents  of  any  written  document 
as  to  which  he  ma}'  be  asked,  and  has  no  right  to  refuse  to  answer,  and  so  insist  upon 
the  production  of  the  written  document.  This  was  not  ruled  by  the  learned  judge, 
nor  argued  by  the  counsel  for  the  plaintiff;  nor  is  it  sanctioned  by  any  member  of 
the  court. 

We  cannot  say  that  the  learned  judge  was  wrong  in  going  the  length  he  did,  viz. 
allowing  the  question  to  be  put,  even  supposing  that  it  could  not  have  been  put  to  a 
witness  who  was  a  third  person,  without  proving  the  record. 

This  explanation  of  the  learned  judge  appears  to  us  abundant  to  dispose  of  the 
rule  ;  but,  as  my  Brother  Byles  is  of  a  contrary  opinion,  it  becomes  necessary  to  add, 
that,  in  our  opinion,  even  if  the  witness  had  been  a  third  person,  no  new  trial  ought  to 
be  granted  by  reason  of  this  question  being  allowed.  We  dissent,  with  due  deference, 
from  the  opinion  of  my  Brother  Byles  and  the  obiter  dictum  of  Cresswell,  J.,  in 
Maakmnell  v.  Evans,  11  C.  B.  935,  as  to  what  stands  upon  the  same  ground,  viz.  the 
necessity  of  producing  the  record  of  a  conviction,  in  order  to  found  the  question,  on 
cross-examination,  "  Have  you  not  been  convicted  I "  LTpon  a  question  collateral  to 
the  issue,  as  a  rule,  the  questioner  is  bound  by  the  answer ;  so  that  extraneous  evidence 
is  vain.  Either  the  witness  answers  •'  I  have  been  convicted,"  and  the  question  is  useless, 
or  he  denies  it,  and  then  (apart  from  the  second  Common  Law  Procedure  Act,  1 854,  s.  25, 
which  does  not  touch  this  case)  the  proof  of  the  conviction  is  forbidden.  It  [789]  cannot 
be  given  in  evidence  before  the  witness  has  answered,  for  it  is  not  evidence  in  the  cause. 
It  could  not  be  given  in  evidence  after,  because  the  answer  is  conclusive  ;  and  so  of  the 
proceedings  in  the  county-court  in  the  present  case.  The  case  of  Macdcmnell  v.  Evans, 
The  Queen's  case,  and  numerous  other  cases  in  which  it  has  been  held  that  documents 
must  be  produced,  are  cases  in  which  either  the  document  would  have  been  evidence 
upon  the  issue,  or  to  contradict  the  witness  if  he  answered  in  a  particular  way,  or  in 
which  the  precise  terms  and  language  of  the  documents  were  necessary  to  be  referred 
to  in  order  to  answer  the  question.  This  is  not  a  question  as  to  the  contents  of  a 
written  document. 

Furthermore,  we  apprehend  that,  even  if  the  judge  had  decided  wrongly  upon  this 
collateral  point,  we  ought  not  to  grant  a  new  trial ;  the  judge's  mistaken  ruling  as  to 
matter  collateral  to  the  issue,  not  being  ground  for  a  bill  of  exceptions,  never  ought  to 
be  ground  for  a  new  trial,  unless  the  court  can  see  that  injustice  has  been  occasioned  by 
the  mistake  :  see  Black  v.  Jones,  ti  Exch.  "213.     And  in  this  case  we  can  plainly  see  not 
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only  that  no  injustice  has  been  dour,  Imt  that  the  objection  is  an  unreal  one,  and  that, 
if  we  sent  down  the  ease  to  a  new  trial,  we  should  pronounce  a  decision  equally  far  from 
the  merits  of  the  case  as  it  is  from  truth  and  fact. 
Rule  discharged. 


[790]    Clothier  v.  Webster.     May  30th,  1862. 

[S.  C.  31  L.  J.  C.  P.  316  ;   10  W.  K.  624.     Referred  to,  Mersey  Docks  Trustees  v.  Gibbs, 

L866,  L.  R.  1  II.  L.  118.] 

A  public  body,  though  acting  gratuitously  for  the  benefit  of  the  public,  is  responsible 
for  damage  resulting  from  the  negligent  performance  of  the  duty  intrusted  to  it. — 
The  135th  section  of  the  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120, 
impowers  the  board  of  works  to  make  a  sewer,  and  to  carry  their  works  through 
or  under  any  cellar  or  vault  under  the  carriage-way  or  pavement  of  any  street, 
&c,  making  compensation  for  any  damage  done  thereby;  and  by  s.  225,  a  special 
mode  of  ascertaining  the  amount  of  damage  sustained  is  pointed  out : — Held,  that 
these  provisions  did  not  preclude  one  who  had  sustained  damage  from  work  done 
by  a  contractor  under  the  orders  of  the  board,  from  maintaining  an  action  against 
the  contractor,  where  the  damage  had  arisen  from  his  negligence  and  want  of  care 
and  skill. 

This  was  an  action  brought  by  the  plaintiff,  a  baker  carrying  on  business  in  the  road 
leading  from  Greenwich  to  Woolwich,  in  the  county  of  Kent,  against  the  defendant,  a 
(•(mi  ractor  under  the  metropolitan  board  of  works,  for  an  injury  done  to  his  oven  through 
the  negligent  performance  of  the  work,  the  alleged  grievances  being,  the  not  properly 
tilling  up  an  excavation  under  it,  and  the  improperly  working  a  steam-engine  near  it  so 
as  to  cause  the  oven  to  sink  and  crack. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  at  Maidstone. 
On  the  part  of  the  plaintiff,  evidence  was  given  which  satisfied  the  jury  that  the 
defendant  had  been  guilty  of  negligence.  The  defence  was  that  the  work  was  done 
under  a  contract  by  which  the  defendant  was  bound  to  follow  the  directions  of  the 
engineer  of  the  board,  and  that  he  was  not  liable  to  be  sued, — the  remedy  for  any 
injury  done  in  the  course  of  carrying  out  the  contract  being  against  the  board  in  the 
manner  pointed  out  by  the  225th  section  of  the  Metropolis  Local  Management  Act, 
1855,  is  ,v  19  Vict.  c.  120. 

The  jury  having  assessed  the  damages  at  201.  L2s., 

M.  Chambers,  Q.  C,  in  Easter  Term  last,  pursuant  to  leave  reserved  to  him  at 
the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  on  the  ground 
that  the  acts  complained  of  were  committed  by  the  ant  limit)-  of  the  metropolitan 
board  of  works  under  the  statute,  and  were  the  subject  of  compensation,  and  not 
of  an  action. 

[791]  J.  Lees  now  shewed  cause.  The  circumstance  of  the  work  having  been 
done  by  the  defendant  under  a  contract  with  the  board  of  works,  affords  no  justifies 
tion  for  negligence :  Brine  \.  The  Great  Western  Railway  Company,  31  LawJ.,  Q.  15.  101. 
If  this  had  been  the  case  of  damage  necessarily  done  in  the  carrying  out  of  the  lawful 
orders  of  the  board  or  their  officers,  the  L35th  and  225th  sections  of  the  Metropolis 
Local  Management  Act  would  have  been  applicable.  But  the  board  arc  not  responsible 
for  the  contractor  s  nr:ili;hn<;:.  [Willes,  J.  See  Gayford,  .//</<.,  MchoUs,  Resp.,9  Exch. 
Tin'.  |  In  Ellis  v.  The  Sheffield  Gas  Consumers'  Company,  2  Ellis  St  B.  767,  it  was  held 
that,  though  a  person  employing  a  contractor  to  do  a  lawful  act  is  not  responsible  for 
the  negligence  or  misconduct  of  the  contractor  or  his  servants  in  executing  that  act, 
the  employer  is  responsible  for  the  wrong  so  done  by  the  contractor  or  bis  servant 
and  is  liable  to  third  persons  who  sustain  damage  from  the  doing  of  thai  wrong.  But 
there  the  act  which  the  contractors  were  employed  to  do  was  in  itself  unlawful. 
[Erie,  C.  J.  It  is  clear  from  the  evidence  that  the  engineer  and  surveyors  of  the 
board  were  the  parties  giving  the  directions  for  the  doing  of  the  work.]  Assuming 
that  to  be  so,  that  affords  no  answer  to  a  complaint  against  the  contractor  for  doing 
the  work  negligently.  [Williams,  J.  The  jury  have  found  that  the  damage  was 
occasioned  by  the  defendant's  want  of  care  and  skill  The  question  is  whether  the 
Metropolis  Local  Management  Act  contemplates  anything  but  damage  which  would 

C.  P.  xx.— 13* 
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have  accrued  had  the  work  been  done  with  the  utmost  possible  care  and  skill.]     That 
is  precisely  what,  it  is  submitted,  the  statute  does  contemplate. 

M.  Chambers,  Q.  C,  J.  Brown,  and  Craufurd,  in  support  of  the  rule.  Here  is  a 
public  body  authorized  [792]  by  parliament,  for  the  performance  of  great  public  works, 
and  for  that  purpose  to  carry  such  works  "through,  across,  or  under  any  turnpike- 
road,  or  any  street  or  place  laid  out  as  or  intended  for  a  street,"  or  "  through  or  under 
any  cellar  or  vault  under  the  carriage-way  or  pavement  of  any  street,  or  into,  through, 
or  under  any  lands  whatsoever,"  s.  135  ;  "making  compensation  for  any  damage  done 
thereby,  as  hereinafter  provided."  To  avoid  a  multiplicity  of  petty  actions,  the  225th 
section  enacts  that,  "in  every  case  where  the  amount  of  any  damage,  costs,  or  expenses 
is  by  this  act  directed  to  be  ascertained  or  recovered  in  a  summary  manner,  or  the 
amount  of  any  damage,  costs,  or  expenses  is  by  this  act  directed  to  be  paid,  and  the 
method  of  ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not  provided  for, 
such  amount  shall,  in  case  of  dispute,  be  ascertained  and  determined  by  and  shall  be 
recovered  before  two  justices  ;  and  the  amount  of  any  compensation  to  be  made  under 
this  act  by  the  metropolitan  board  or  any  vestry  or  district  board  shall,  unless  herein 
otherwise  provided,  be  settled,  in  case  of  dispute,  by,  and  shall  be  recovered  before, 
two  justices,  unless  the  amount  of  compensation  claimed  exceed  501.,  in  which  case  the 
amount  thereof  shall  be  settled  by  arbitration,  according  to  the  provisions  contained 
in  the  Lands  Clauses  Consolidation  Act,  1845,  which  are  applicable  when  questions  of 
disputed  compensation  are  authorized  or  required  to  be  settled  by  arbitration."  Here 
the  defendant  was  doing  a  lawful  act,  in  a  lawful  manner.  By  the  terms  of  his 
contract  with  the  board,  he  is  bound  to  follow  the  instructions  of  the  engineer  and 
surveyors  appointed  by  the  board :  that  puts  him  in  the  position  of  a  common 
servant :  and  the  case  falls  within  the  rule  respondeat  superior.  The  alleged  negli- 
gence consisted  in  an  error  in  judgment  on  the  [793]  part  of  the  officers  of  the  board. 
No  doubt,  where  the  act  charged  is  a  mere  act  of  negligence  on  the  part  of  the  con- 
tractor, the  contractor  is  liable.  But,  where  the  act  is  directly  done  in  pursuance  of 
the  duty  imposed  upon  him  by  the  contract,  the  employer  is  equally  liable  with  the 
contractor.  The  point  was  very  much  discussed  in  Allen  v.  Hayward,  7  Q.  B.  1)60. 
That  case  shews  that  the  metropolitan  board  of  works  are  liable  for  all  acts  of  the 
contractor  strictly  within  the  terms  of  the  contract  If  he  has  done  no  more  than  they 
or  their  engineer  or  surveyors  ordered  him  to  do,  they,  and  not  the  contractor,  are 
liable  :  and,  when  a  party  injured  by  the  construction  of  the  works  may  have  com- 
pensation against  the  principals,  it  was  not  intended  by  the  statute  that  there  should 
be  an  alternative  remedy  against  any  other  person.  In  Hole  v.  The  Siltingbourne  and 
Skeemess  Railway  Company,  6  Hurlst.  &  N.  4S8,  which  was  recognized  and  adopted  by 
this  court  in  the  recent  case  of  Pickard  v.  Smith,  ante,  vol.  x.,  p.  470,  Wilde,  B.,  says, — 
"  The  distinction  appears  to  me  to  be  that,  when  work  is  being  done  under  a  contract, 
if  an  accident  happens  and  an  injury  is  caused  by  negligence  in  a  matter  entirely 
collateral  to  the  contract,  the  liability  turns  on  the  question  whether  the  relation  of 
master  and  servant  exists.  But,  when  the  thing  contracted  to  be  done  causes  the 
mischief,  and  the  injury  can  only  be  said  to  arise  from  the  authority  of  the  employer 
because  the  thing  contracted  to  be  done  is  imperfectly  performed,  there  the  employer 
must  be  taken  to  have  authorized  the  act,  and  is  responsible  for  it."  [Williams,  J. 
In  that  class  of  cases  the  question  was  as  to  the  liability  of  the  principal.  In  Pickard 
v.  Smith,  we  did  not  think  it  necessary  to  go  so  far  as  Hole  v.  The  Sittingbourne  an:/ 
Sheeniess  Railway  Company.  Willes,  J.  The  maxim  respondeat  superior  does  not  apply 
to  wrongs,  except  [794]  mere  acts  of  omission.  For  instance,  for  the  negligent  loss 
of  a  parcel  by  a  coachman,  the  proprietor  is  liable ;  but,  for  a  wrongful  conversion 
of  it,  both  would  be  responsible.]  In  Brownlow  v.  The  Metropolitan  Board  oj  Works, 
Williams,  J.,  at  the  trial,  said,— 2  Fost.  &  F.  610,— "As  regards  the  point  that  the 
board  are  not  liable  because  the  work  was  done  by  a  contractor,  as  it  is  now  not 
disputed  that  the  piles  were  driven  in  according  to  the  working  drawings  and  the 
contract,  it  makes  no  difference  whether  the  work  was  done  by  Aird  as  contractor,  or 
as  the  servant  of  the  board,  because  tin-  exact  thing  they  ordered  was  done.  And  the  only 
ground  upon  which  Aird,  the  contractor,  could  be  liable,  as  distinguished  from  the 
board,  would  be,  in  not  having  placed  some  barge  or  buoy  to  mark  where  the  piles 
were."  So  here,  the  negligence,  if  any,  was  that  of  the  officers  of  the  board,  for  which 
they  are  responsible,  on  the  principle  stated  by  Cresswell,  J.,  in  Steel  v.  The  South 
Eastern  Railway  Company,  l(i  C.  B  550.     In  Ward  v.  Lee,  7  Ellis  &  B.  426,  the  defen- 
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dants,  being  contractors  acting  under  the  authority  of  the  metropolitan  commissioners 
of  sewers,  and  bona  fide  acting  for  the  purpose  of  executing  the  statute  1 1  &  12  Viet. 
c.  112,  by  fl egligence  injured  the  plaintiffs  premises;  and  it  was  held  thai  they  were 
exempted  from  all  liability  )>y  the  l'J.^th  section  of  the  statute,  which  enacted  "that 
no  matter  or  thing  done  or  contract  entered  into  by  the  commissioners,  or  by  any 
clerk,  surveyor,  or  other  officer  or  person  whomsoever  acting  under  the  direction  of 
the  commissioners  should,  if  the  matter  or  thing  were  done  or  the  contract  were 

entered  into  bona   fide  for  the   purpose  of  executing  that  act,  subject  tie' r  any  of 

them  personally  to  any  action,  liability,  claim,  or  demand  whatsoever."  1  he  judgment 
of  Gibbs,  C.  •'.,  in  Sullen  \.  Clarke,  n'  Taunt.  34,  I  Marsh.  129,  is  very  much  [795]  to 
the  purpose,  and  shews  how  slow  the  courts  are  to  impose  personal  liability  upon 
persons  who  act  gratuitously  for  the  benefit  of  the  public.  [Erie,  C.  J.  I  doubt  very 
much  whether  the  absolute  exemption  of  public  bodies  from  liability  where  their  work 
is  done  negligently  would  be  very  cordially  assented  to.  Willes,  J.  Stilton  v.  Clarice 
and  all  that  class  of  eases  were  very  much  considered  in  this  court  in  the  recent  case 
of  ll'liiii house  \.  Fellowes,  ante,  vol.  x.,  p.  765(a).] 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  action 
was  brought  against  the  defendant  for  negligence  in  the  construction  of  a  sewer,  by 
reason  of  which  the  premises  of  the  plaintiff  wuvc  injured:  and  the  jury  found  that 
there  was  negligence  and.  want  of  skill  and  care  on  the  part  of  the  defendant  in  doing 
the  work,  and  that  the  damage  complained  of  was  caused  thereby.  A  rule  has  been 
obtained  to  enter  a  verdict  for  the  defendant,  on  the  ground  that  the  acts  complained 
of  were  committed  by  the  authority  of  the  metropolitan  board  of  works  under  the 
statute  18  &  19  Vict.  c.  120,  and  were  the  subject  of  compensation,  and  not  of  action. 

I  am  clearly  of  opinion  that  these  works  are  made  lawful  by  the  135th  section  of 
[796]  the  statute,  which  gives  the  board  of  works  full  power  to  carry  their  works 
"through,  across,  or  under  any  turnpike-road,"  &c,  or  "through  or  under  any  cellar 
or  vault  under  the  carriage-way  or  pavement  of  any  street,  or  into,  through,  or  under 
any  lands  whatsoever,"  making  compensation  for  any  damage  done  thereby.  The 
carrying  the  sewer  under  the  plaintiff's  oven,  as  was  done  here,  was  therefore  a  lawful 
act.  lint  the  law  requires  that  the  execution  of  public  works  by  a  public  body  shall 
be  conducted  with  a  reasonable  degree  of  care  and  skill;  and,  if  they  or  those  who 
are  employed  by  them  are  guilty  of  negligence  in  the  performance  of  the  works 
intrusted  lo  them,  they  are  responsible  to  the  part}'  injured.  Lawrence  \.  Tht  Great 
Northern  Railway  Company,  16  Q.  B.  643,  is  a  case  of  that  class.  There,  a  railway, 
constructed  in  conformity  with  its  act  of  parliament,  was  carried  along  an  embank- 
ment upon  low  lands  lying  between  a  river  and  the  plaintiff's  land.  The  low  lands 
were  separated  from  the  plaintiffs  land  by  a  bank,  which,  before  the  railway  embank- 
ment was  placed  there,  sutliced  to  protect  his  land  from  the  Hood-waters  of  the  river; 
but,  in  consequence  of  the  railway  embankment,  the  Hood-waters  were  unable  to 
spread  themselves  over  the  low  lands,  as  formerly,  and  flowed  over  the  bank  into  his 
land.  And  it  was  held  that,  although  the  company  were  not  required  by  their  act  to 
make  Hood  openings  to  their  embankment,  and  would  not  be  compellable  by  mandamus 
to  make  them,  yet,  as  they  might,  by  proper  caution,  have  prevented  the  injury 
sustained   by   the   plaintiff,  an  action   on   the  case   was  maintainable  against  them  for 

such  iujur\';  and  that  compensation  for  damage  arising  in  the  plaintiff  ler  such 

circumstances  was  not  included  in  the  compensation  awarded  by  an  arbitrator  to  whom 
it  had  been  referred  to  ascertain  the  sum  to  [797]  be  paid  by  the  company  for  the 
purchase  of  part  of  the  adjoining  land  and  as  compensation  lor  all  injury  and  damage 
to  the  remainder  "  by  severance  or  otherwise,"  such  compensation  relating  only  to 
damage  known  or  contingent  by  reason  of  the  construction  of  the  railway  on  the  land 

(a)  And  site  Holliday  v.  Tfu  Vestry  of  St.  Leonard,  Shoreditch,  ante,  vol.  xi.,  p.  192. 

In  Arthy  v.  Coleman,  30  Law  Times,  101,  a  contractor  employed  by  a  local  board 
of  health  to  do  ,i  particular  act,  was  held  to  be  liable  for  the  consequeuces  of  doing 
the  act   in  a  negligent  manner,  and  not  to  be  protected  by  the  Health  of  Towns  Act, 

II  A-   I J  Vict  o.  63.     "The  maxim  res] leal  auperior,"  said  Lord  Campbell,  "docs 

not  absolve  the  inferior,  if  by  his  negligence  a  loss  has  been  sustained.  Where  then- 
is  no  negligence  in  t  he  party  who  acta  in  obedience  to  the  instructions  ol  the  board  of 
health,  he  is  not   liable;  but  if  induing  the  act  he  is  guilty  of  negligence,  whereby 

loss  and  damage  are  occasioned  tO  another,   lie  is  personally  liable. 
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purchased,  and  to  such  other  damage  arising  from  the  construction  of  the  railway  at 
other  places  as  was  apparent  and  capable  of  being  ascertained  and  estimated  at  the  time 
when  the  compensation  was  awarded.  The  same  principle  is  recognized  in  the  case  of 
Briiu  v.  The  Great  Western  Railway  Company,  31  Law  J.,  Q.  B.  101,  where  an  action 
was  held  to  be  maintainable  for  damage  resulting  to  the  plaintiff  from  the  negligent 
construction  of  works  which  the  defendants  were  impowered  by  an  act  of  parliament 
to  construct.  It  is  upon  that  ground  that  we  think  the  present  action  maintainable. 
We  quite  agree  that  no  action  will  lie  in  respect  of  injury  sustained  which  is  made 
the  subject  of  compensation  under  the  act.  The  legislature  always  contemplates  that 
the  construction  of  works  which  it  renders  lawful  shall  be  conducted  with  due  care 
and  skill.  My  judgment  proceeds  upon  this  ground  that,  if  the  metropolitan  board 
of  works  or  those  they  employ  are  guilty  of  negligence  in  the  performance  of  the 
work  intrusted  to  them,  the  party  injured  thereby  may  seek  his  remedy  by  action, 
and  is  not  bound  to  have  recourse  to  the  mode  pointed  out  by  s.  225  to  obtain 
compensation. 

WILLIAMS,  0.  1  am  entirely  of  the  same  opinion.  We  must  deal  with  the  matter 
presented  to  us  upon  this  rule  as  if  the  metropolitan  board  of  works  had  been  the 
defendants  The  question  is  whether  the  effect  of  the  135th  and  225th  sections  of 
the  Metropolis  Local  Management  Act  preclude  the  plaintiff  from  having  recourse  to 
his  common-law  remedy  for  [798]  the  injury  he  has  sustained,  and  confines  him  to 
the  mode  of  obtaining  compensation  provided  by  s.  225.  I  quite  agree  that  the  last- 
mentioned  section  does  not  give  a  cumulative  remedy,  but  that  it  is  the  sole  and 
exclusive  remedy  in  all  cases  to  which  it  is  applicable.  But  I  am  clearly  of  opinion 
that  it  does  not  apply  to  damage  which  is  the  result  of  negligence  and  want  o!  skill 
on  the  part  of  the  board  or  of  those  whom  they  employ,  but  only  to  damage  which 
must  have  been  caused  by  the  carrying  out  of  the  works  however  carefully  and  skilfully 
those  works  had  been  done.  The  jury  here  have  found  that  the  damage  in  respect  of 
which  their  verdict  has  been  given  would  not  have  occurred  if  the  works  had  been 
conducted  with  ordinary  care  and  skill.  For  damage  which  is  the  result  of  negligence 
and  want  of  skill,  the  defendant  is  clearly  responsible. 

WlLLES,  J.  I  am  of  the  same  opinion.  Looking  at  the  ground  stated  in  the  rule, 
the  only  question  for  us  to  consider  is,  whether,  assuming  that  the  metropolitan  board 
of  works  carry  on  the  works  intrusted  to  them  in  a  negligent  and  unskilful  manner, 
and  damage  thereby  results  to  an  individual,  they  are  not  liable  to  an  action.  The 
distinction  between  the  board  and  the  contractor  is  not  a  substantial  one  The  only 
point  for  consideration  is  whether,  in  such  a  case  as  this,  when  the  jury  have  found 
that  the  injury  complained  of  resulted  from  want  of  reasonable  care  and  skill  in 
the  construction  of  the  work,  the  board  are  liable  to  make  compensation  to  the  party 
injured,  or  whether  his  remedy  is  confined  to  that  pointed  out  by  the  225th  section 
of  the  16  &  19  Vict.  c.  120.  For  the  reasons  and  upon  the  authorities  mentioned  by 
the  rest  of  the  court,  I  am  clearly  of  opinion  that  this  action  may  be  maintained. 

Kule  discharged. 

[799]     Lawrence  v.  Walmsley.     June  27th,  18(32. 

[S.  C.  31  L.  J.  C.  P.  113  ;  5  L.  T.  798  ;  10  W.  E.  314.] 

To  a  declaration  upon  a  joint  and  several  promissory  note  given  to  the  plaintiff  by  the 
defendant  and  one  J.  E.,  payable  on  demand,  the  defendant  pleaded,  for  defence  on 
equitable  grounds,  that  he  made  the  note  jointly  with  J.  E.  for  the  accommodation 
of  the  said  J.  E.,  and  as  his  surety  only,  to  secure  payment  of  a  loan  made  by  the 
plaintiff  to  J.  E.,  and  that,  before  and  at  the  time  when  the  note  was  made,  the 
plaintiff,  having  notice  of  the  premises,  agreed  with  the  defendant,  in  consideration 
of  his  making  the  note  as  such  surety  as  aforesaid,  that  the  plaintiff  would  call  in  and 
demand  payment  of  the  note  from  J.  E.  within  three  years  from  the  date  thereof; 
that  the  plaintiff,  at  the  time  of  making  the  note,  with  intent  to  carry  out  the 
agreement,  and  with  the  assent  of  the  defendant  and  J.  E.,  wrote  on  the  back  of 
the  note  as  follows, — "Memorandum  :  this  note  is  to  be  paid  off  within  three  years 
from  date ; "  that  the  memorandum  was  signed  by  J.  E.,  but  that,  by  mistake  of  all 
the  parties,  it  was  omitted  to  be  mentioned  in  the  memorandum  that  the  plaintiff 
was  to  call  in  and  demand  payment  of  the  note  from  J.  E.  within  the  three  years  ; 
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and  that  the  plaintill'  neglected  bo  demand  ureal!  in  payment  of  the  note  within 

tin-  period  aforesaid,  whereby  he  lost  the  means  of  obtaining  payment  from  J.  E., 
who  had  since  become  and  was  insolvent:  —  Held,  that  this  plea  disclosed  a  good 
equitable  defence  to  the  plaintiff's  demand  against  the  defendant. 

The  first  count  of  the  declaration  stated  that  the  defendant,  on  the  29th  of  January, 
1858,  by  his  promissory  note  now  overdue,  promised  to  pay  to  the  plaintiff  or  his 
order,  on  demand,  2001.,  with  interest  thereon  at  G  per  cent,  per  annum,  but  did  not 
pay  the  same. 

There  were  also  counts  for  money  lent,  money  paid,  interest,  and  money  found  due 
upon  accounts  stated. 

The  defendant  pleaded  to  the  first  count, — first,  that  he  did  not  make  the  said 
promissory  note,  as  alleged, — secondly,  for  a  defence  on  equitable  grounds,  that  he 
made  the  said  note  jointly  with  John  Evison,  for  the  accommodation  of  the  said  John 
Evison,  and  as  his  surety  only,  to  secure  payment  of  a  loan  of  2001.  then  made  by  the 
plaintiff  to  the  said  John  Evison  solely,  with  interest  thereon;  and  that,  before  and 
at  the  time  when  t'>e  said  note  was  made,  the  plaintiff,  having  n<>/i<T  nf  the  "premises, 
agrei  d  with  tiu  defendant,  vn  Consideration  of  his  making  the  said  rwtt  as  such  surety  as 
aforesaid,  thattht  plaintiff  would  call  in  and  demand  payment  oftht  said  note  from  tin  said 
.In/in  Evison  within  three  years  from  the  daU  thereof,  and  that  such  agreement  should  be 
then  indorsed  in  writing  upon  the  said  note,  and  thereupon,  at  the  time  of  making  the 
said  note,  the  plaintiff,  with  intent  [800]  to  carry  out  the  said  agreement,  and  with 
the  assent  of  the  defendant  and  the  said  John  Evison.  wrote  upon  the  back  of  the  said 
note  the  words  following,  that  is  to  say, — "Memorandum  :  this  note  is  to  be  paid  off 
within  three  years  from  date  ;"  which  memorandum  was  then  signed  by  the  said  John 
Evison  ;  but,  by  mistake  of  all  the  said  parties  to  the  said  note,  it  was  omitted  to  be 
mentioned  in  the  said  memorandum  that  the  plaintiff  was  to  call  in  and  demand 
payment  of  the  said  note  from  the  said  John  Evison  within  the  three  years  aforesaid, 
pursuant  to  the  said  agreement ;  and  that  the  plaintiff'  wholly  neglected  and  omitted 
to  demand  or  call  in  payment  of  the  said  note  within  the  period  aforesaid,  whereby  he 
lost  the  means  of  obtaining  payment  from  the  said  John  Evison,  who  had  since  become 
and  was  insolvent. 

There  was  also  a  plea  of  never  indebted  to  the  common  counts. 

The  plaintiff  took  and  joined  issue  on  the  several  pleas. 

He  also  demurred  to  the  second  plea,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  the  alleged  mistake  (if  any)  is  not  such  as  affects  the  plaintiff's  remedy 
on  the  note,  and  is  not  such  as  a  court  of  equity  would  correct,  for,  it  is  not  clear  and 
evident  what  was  meant  by  calling  in  and  demanding  payment  of  the  note,  and  a  men' 
demand  might  and  probably  would  have  been  perfectly  nugatory  and  a  mere  idle 
ceremony,  and  of  no  possible  benefit  to  the  defendant."     Joinder. 

Kcmplay,  in  support  of  the  demurrer  (a).     The  facts  [801]  disclosed  by  the  plea 

('/)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as 
follows : — 

"  1.  That  the  alleged  mistake  (if  any)  is  not  such  as  affects  the  plaintiff's  remedy 
on  the  note,  and  is  not  such  as  a  court  of  equity  would  reform,  for,  it  is  not  sufficiently 
clear  or  evident  what  was  meant  by  calling  in  ami  demanding  payment  of  the  note, 
and  a  mere  demand  might  and  probably  would  have  been  perfectly  nugatory  and  a 
mere  idle  ceremony,  and  of  no  possible  benefit  to  the  defendant  : 

"2.  That  the  agreement  set  up  by  the  second  plea  is  altogether  uncertain  and 
indefinite,  for  it  does  not  appear  what  is  the  meaning  of  calling  in  ami  demanding 

payment   of  the  note  from   Evison,  or  what  proi lings  (if  any)  the  plaintiff  was  hound 

to  take  against   Evison  before  suing  the  defendant  on  the  note: 

"  •'!.  That  it  is  noi  alleged,  nor  is  it  to  be  inferred,  thai  the  defendant  was  to  bo 
released  and  discharged  from  payment  of  the  note  if  the  plaintill' did  noi  within  three 

years  call  in  and  demand  payment  from  Evison  of  the  said  note  (whatever  that  may 
mean),  nor  does  it  appear  that  such  calling  in  or  demand  was  intended  to  be  or  was 
a  condition  precedent  to  the  defendant's  liability  upon  the  note  : 

"4.  That,  at  the  most,  the  alleged  agreement  was  and  is  a  collateral  agreement 
only,  for  the  breach  of  which  the  defendant   may  in  an  action  upon  such  agreement 

recover  according  to  the    measure  of   the  damage  (if  any)  Sustained  by  I  lie  defendant 
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possibly  may  constitute  a  binding  agreement,  but  they  do  not  control  the  express 
contract  apparent  on  the  face  of  the  note.  This  is  not  a  case  in  which  a  court  of  equity 
would  grant  a  perpetual  injunction.  It  is  not  the  case  of  a  note  signed  by  the  defendant 
as  surety,  and  time  given  to  the  principal  debtor  without  the  surety's  consent,  as  in 
Pooley  v  Harradine,  7  Ellis  &  B.  431,  where  it  was  held  that,  though  the  absolute 
written  contract  between  the  defendant  and  the  plaintiff  contained  in  the  note  could 
not  be  varied  by  parol  in  equity  any  more  than  at  law,  yet  an  equity  arose 
from  the  rela-[802]-tion  of  surety  and  principal  between  the  defendant  and  the  third 
party,  and  the  notice  thereof  to  the  plaintiff  at  the  time  he  took  the  note,  and  therefore 
that  the  plea  was  a  good  plea  on  equitable  grounds.  The  defence  does  not  depend 
upon  any  agreement,  but  upon  this,  that,  the  surety  being  prejudiced  by  time  given 
to  the  principal,  an  equity  arises,  which  in  a  court  of  equity  entitles  the  surety  to 
relief:  Greenough  v  M'Clelland,  30  Law  J.,  Q.  B.  15.  [Williams,,].  The  principle  is 
the  same  here  as  in  equity.  The  equity  is,  that  the  position  of  the  surety  shall  not 
be  altered  or  deteriorated  by  any  dealings  with  the  principal  debtor.]  Not  upon  the 
assumption  of  any  agreement,  but  upon  the  fact  of  the  defendant's  being  surety,  and 
that  the  plaintiff  Mas  aware  of  it  when  he  consented  to  give  time  to  the  principal. 
[Williams,  J.,  referred  to  Watts  v.  Shuttlewarth,  5  Hurlst.  '&  X.  235.  There,  by  articles 
of  agreement  H.  agreed  with  W.  (the  plaintiff)  to  complete  certain  fittings  for  a  ware- 
house for  34501.,  to  be  paid  by  instalments  during  the  work.  The  contract  con- 
tained a  stipulation  "that  W.  (the  plaintiff)  shall  and  may  insure  the  fittings  from 
risk  by  fire  at  such  time  and  for  such  amount  as  the  architects  may  consider  necessary, 
and  deduct  the  costs  of  such  insurance  for  the  time  during  which  the  works  are 
unfinished  from  the  amount  of  the  contract."  By  agreement,  reciting  in  part  the 
contract,  the  defendant  agreed  with  the  plaintiff  to  guarantee  the  due  performance  of 
the  works  by  H.  The  agreement  was  to  be  signed,  and  was  in  fact  signed,  at  the 
office  of  the  architects,  and  the  defendant  stated  that  a  clerk  of  the  architects  told 
him  that  he  incurred  no  risk  in  consequence  of  the  stipulation  as  to  the  insurance,  and 
that  therefore  he  signed  the  guarantie.  The  plaintiffs  advanced  1)S001.  to  H.  during 
the  progress  of  the  work,  after  which  the  fittings  (to  the  [803]  value  of  23001.),  while 
still  unfinished,  were  destroyed  by  an  accidental  fire  in  the  workshop  of  H.  The 
plaintiff  had  not  insured  the  fittings  H.  became  insolvent,  and  never  repaid  the 
18001.  oi-  any  part  of  it.  The  plaintiff  was  compelled  to  pay  a  sum  greater  by  3401. 
than  the  original  contract  price  to  another  person,  to  complete  the  work  contracted 
for.  It  was  held  that  the  plaintiff  ought  to  have  insured  the  fittings,  and  having 
omitted  to  do  that  which  his  duty  towards  the  defendant  required  him  to  do,  and 
which  if  he  had  done  the  defendant  would  have  been  relieved  to  the  extent  of  the 
insurance,  the  defendant  was  discharged.]  There,  the  defendant  only  agreed  to 
become  surety,  provided  the  plaintiff  would  insure  the  fittings.  Here,  it  does  not 
appear  that  the  defendant  has  sustained  any  prejudice  from  the  plaintiff's  not  suing 
Evison  at  the  end  of  the  three  years  :  it  does  not  follow  that  Evison  would  have  paid 
the  note  then  if  called  up.  [Erie,  C.  J.  That  might  be  said  in  every  case  of  surety- 
ship.]    There  was  no  binding  contract  to  give  time  to  the  principal  here. 

J.  Brown,  contra  (a).  The  memorandum  indorsed  on  [804]  the  note  is,  it  may  lie 
■ 

by  reason  of  the  plaintiff's  neglect  in  not  calling  in  or  demanding  payment  of  the  note 
from  Evison  within  three  years  : 

"  5  That,  if  what  is  alleged  to  have  been  omitted  by  mistake  had  been  inserted, 
it  would  not  have  furnished  any  defence  to  the  defendant  either  at  law  or  in  equity." 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

"  1.  That  the  agreement  shewn  in  the  plea  entitled  the  defendant  to  a  presentment 
of  the  note  and  demand  of  payment  from  the  principal  debtor,  in  order  to  charge  the 
defendant,  which  was  not  done  : 

"  2.  That  the  plea  shews  that  the  plaintiff  lost  the  means  of  obtaining  the  money 
from  the  principal  debtor,  by  not  acting  up  to  the  agreement,  and  thereby  discharged 
the  defendant  as  the  surety  : 

"3.  That  the  above  fact,  coupled  with  the  mistake  in  indorsing  the  agreement  on 
the  note,  would  be  a  complete  defence  in  equity,  and  is  a  good  equitable  plea: 

"4.  That  the  mistake  in  the  indorsement  on  the  note  would  not  exclude  parol 
evidence  of  the  true  agreement : 

"  5.  That,  if  the  indorsement  is  not  capable  of  correction  or  explanation  by  parol 
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conceded,  a  collateral  agreement :  but  it  is  difficult  to  conceive  that  a  uric  notice  of 
suretyship  can  have  more  effect  than  an  express  collateral  engagement  like  this.  If 
the  creditor  is  not  bound  by  it,  the  consequence  will  be  that  the  liability  of  the  surety 
will  extend  over  six  years.  In  Watson  v.  Alcock,  22  Law  J.,  t'li.  858,  upon  the  taking 
of  a  guarantee  for  the  repayment  of  advances  to  a  customer,  a  bank  took  from  the 
customer  a  warrant  of  attorney  to  secure  the  debt,  and  entered  into  an  agreement 
with  the  surety  that  the  bank  would,  at  any  time  when  requested  by  the  surety, 
enter  up  judgment  and  levy  execution  against  the  customer,  the  principal  debtor, 
on  the  warrant  of  attorney.  The  surety  made  a  request  to  that  effect,  and  the 
bank  took  the  goods  of  the  customer  in  execution  to  an  amount  sufficient  to  satisfy 
the  debt.  On  the  bankruptcy  of  the  customer,  the  assignees  brought  an  action 
against  the  bank  for  the  goods,  and  they  succeeded,  —  the  bank  having  neglected 
to  comply  with  the  requirements  ( f  the  Bankrupt  Law  Consolidation  Act,  by  not 
filing  the  original  warrant  of  attorney  or  a  true  copy  in  proper  time,  it  was  held 
by  the  Lords  Justices  (affirming  a  decision  of  Vice-Chancellor  Stuart)  that  the 
neglect  of  the  bank  operated  as  a  discharge  of  the  liability  of  the  surety.  It  is 
extremely  difficult  to  distinguish  that  case  from  the  present.  Lord  Justice  Turner, 
in  giving  judgment,  says  :  "  There  is  a  distinct  undertaking  by  the  bank  contained 
in  the  memorandum  of  the  19th  of  March,  1851,  by  which  they  agree,  upon  the 
requisition  of  the  father,  that  they  will  immediately  levy  execution  against  the  son 
in  respect  of  the  13001.  [805]  secured  by  the  warrant  of  attorney.  Undoubtedly, 
if  that  undertaking  was  founded  on  a  good  consideration,  it  placed  the  bank  in 
this  situation, — that  they  are  bound  to  put  in  execution  the  warrant  of  attorney 
upon  the  application  of  the  father.  The  obligation  of  doing  so  is  upon  the  bank, 
and  they  could  only  be  in  a  position  to  do  so  by  filing  the  warrant  of  attorney 
within  the  twenty-one  days,  as  required  by  the  statute  1 1'  &  13  Viet.  c.  106,  s.  136. 
That  they  have  neglected  to  do,  and  the  consequence  is,  that  the  security  is  ineffectual, 
and  the  bank  are  placed  in  such  a  position  that  the  agreement  they  have  entered  into 
with  the  plaintiff  cannot  be  carried  into  effect,  and  the  security  given  to  them  by 
warrant  of  attorney  has  been  lost."  [Williams,  J.  Lord  Justice  Knight  Bruce  says  : 
"The  agreement  which  was  entered  into  in  March,  1861,  and  the  warrant  of  attorney 
of  the  same  date,  form  essentially  one  transaction."]  So,  here,  the  promissory  note 
and  the  collateral  agreement  may  lie  said  to  be  all  one  transaction.  Why  should  the 
surety  be  put  to  a  cross-action  1  [Erie,  C.  J.  Mr.  Kemplay  would  say  that  the 
amount  due  on  the  note  is  certain,  but  the  amount  of  damnification  sustained  by 
the  neglect  of  the  creditor  to  enforce  it  is  contingent  and  uncertain.]  It  may  be 
that  the  principal  debtor  was  equally  insolvent  at  the  beginning  as  at  the  end  of 
the  three  years.  But  the  law  does  not  regard  that  :  the  surely  lias  a  right  to 
Bay  Nun  lin'c  in  fcedera  veni.  The  substantial  question  is,  whether  the  position  of 
the  surety  has  been  altered  by  the  act  of  the  creditor.  In  Pooley  v.  Harradine, 
7  Ellis  &  B.  131,  there  was  no  express  collateral  contract.  Coleridge,  J.,  in  deliver- 
ing the  judgment  of  the  court,  there  says:  "At  law,  it  seems  to  have  been  thought 
that  the  discharge  of  the  surety  by  such  giving  lime  to  the  principal  was  founded  mi 
a  variation  of  the  contract  between  the  [806]  creditor  anil  the  .surety  :  and,  if  that  be 
so,  it  necessarily  follows  (the  rule  of  evidence  as  to  not  varying  a  written  contract  by 
paiol  being  the  same  at  law  and  in  equity)  that  no  parol  contemporaneous  agreement 
could  he  allowed  to  vary  the  contract  in  the  ease  of  a  written  inst ruincnt.  Probably 
the  cases  at  law  would  be  boo  si  rung  to  make  it  proper  for  us,  not  sitting  in  a  court  of 
error,  to  decide  contrary  to  the  current  of  authorities  on  this  subject,  were  we  disposed 
so  to  do,  if  the  case  now  before  us  were  that  of  a  legal  plea.  It  is  important,  however, 
for  tin'  decision  of  this  ease,  to  consider  whether,  in  equity,  the  doctrine  of  the  discharge 
of  the  surety  by  time  given  to  the  principal  debtor  is  confined  to  eases  where  the 
relation  of  suretyship  appears  on  the  original  contract  between  the  creditor,  the 
principal,  and  the  alleged  surety,  or  whether  an  equity  does  not  arise  from  the 
relation  of  the  co-obligors  or  co  promisors,  inter  se,  and  on  the  knowledge  by  the 
creditor   of    the   existence   of     that     relation."       And,    after  adverting    to   the   eases  of 

Hollier  v.  Eyre,  9  Clark  &  V.  45,  Strong  v.  Foster,  17  C.  I!.  201, and  Davies  v.  Stainbwnk, 
6  De  Gex,  M'N.  &  Or.  679,  the  court  come  to  the  conclusion  that  the  latter  is  the  true 

evidence,  then  the  note  is  in  effect  payable  in  three  years,  and  not  on  demand,  and 
the  first  count  is  thus  negatived." 
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principle.  In  Waits  v.  Shuttleworth,  5  Hnrlst.  &  N.  235,  it  appeared  on  the  record  that 
the  non-performance  on  the  part  of  the  plaintiff'  of  the  duty  to  insure  created  the 
incapacity  of  the  principal  to  perform  his  engagement,  and  so  the  surety  was  discharged. 
This  is  an  a  fortiori  case  :  the  calling  in  the  money  at  the  end  of  the  three  years  is  a 
condition  of  the  liability  of  the  surety.  The  court  will  look  at  the  nature  and  substance 
of  the  transaction.  The  fact  of  the  defendant's  being  a  surety  for  Evison  cannot  be 
ignored  :  and  his  rights  cannot  be  less  by  reason  of  there  being  a  binding  contract 
with  him. 

Kemplay,  in  reply.  Walmsley  was  no  party  to  the  [807]  collateral  agreement. 
[Erie,  C.  J.  Substantially,  it  is  all  one  transaction.]  In  Watson  v.  Alcock,  the  creditors 
failed  in  the  performance  of  a  most  important  condition  ;  and  the  surety  was  materially 
prejudiced  thereby.  Here,  the  position  of  the  surety  is  not  altered.  The  creditor  has 
simply  abstained  from  enforcing  payment  of  the  note. 

Erle,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment  on  this 
demurrer.  The  action  is  brought  against  one  of  the  makers  of  a  joint  and  several 
promissory  note  payable  on  demand.  The  defendant  pleads,  by  way  of  equitable 
defence,  that  he  made  the  note  jointly  with  one  Evison,  for  the  accommodation  of 
Evison,  and  as  his  surety  only,  to  secure  payment  of  a  loan  of  2001.  then  made  by  the 
plaintiff  to  Evison,  and  that,  at  the  time  of  the  making  of  the  note,  the  plaintiff',  having 
notice  of  the  premises,  agreed  with  the  defendant,  in  consideration  of  his  making  the 
note  as  such  surety,  that  he  the  plaintiff  would  call  in  and  demand  payment  of  the 
note  from  Evison  within  three  years  from  the  date  thereof,  and  that  such  agreement 
should  be  indorsed  on  the  note.  The  plea  then  goes  on  to  state  that  the  plaintiff 
thereupon  indorsed  on  the  note  "This  note  is  to  be  paid  off  within  three  years  from 
date,"  which  memorandum  was  signed  by  Evison,  but  that  by  mistake  of  all  parties  it 
was  omitted  to  be  mentioned  in  the  memorandum  that  the  plaintiff  was  to  call  in  and 
demand  payment  of  the  note  within  the  three  years.  It  then  goes  on  to  allege  that 
the  plaintiff  neglected  to  call  in  and  demand  payment  of  the  note  within  the  period 
aforesaid,  whereby  he  lost  the  means  of  obtaining  payment  from  Evison,  who  had 
become  and  was  insolvent.  The  question  is,  whether,  as  the  defendant  made  the  con- 
tract as  surety  for  Evison,  to  the  knowledge  of  the  [808]  plaintiff,  he  as  surety  is 
discharged  by  the  plaintiff's  laches.  I  take  the  principle  to  be  deduced  from  the 
cases  which  have  been  cited  to  be  this,  that,  where  the  surety  enters  into  the  contract 
of  suretyship  in  consideration  of  something  to  be  done  by  the  creditor,  if  the  latter 
omits  to  perform  that  condition,  the  surety  is  discharged.  The  relation  of  principal 
and  surety  is  one  which  is  perfectly  well  known  to  the  law.  Pooley  v.  Harradine, 
7  Ellis  &  E.  -131,  and  Greenough  v.  ftf'Clelland,  30  Law  J.,  Q.  B.  15,  have  recognized 
the  rights  and  labilities  arising  out  of  that  relation,  where  the  contract  is  silent  on  the 
subject.  The  well-known  rule  of  law  is  that,  if  the  creditor,  without  the  consent  of 
the  surety,  enters  into  a  contract  whereby  time  is  given  to  the  principal  debtor,  the 
surety  is  discharged  ;  because  the  law  has  imposed  upon  him  the  duty  of  using  clue 
diligence  against  the  principal,  and  at  all  events  precludes  him  from  giving  time  by  a 
binding  contract.  That  is  a  perfectly  well  known  doctrine,  arising  out  of  the  trilateral 
contract  of  suretyship.  Two  cases  have  been  cited  where  this  right  of  the  surety  was 
created  at  the  time  the  liability  was  incurred.  One  of  these  was  Watts  v.  Shuttleworth, 
5  Hurlst.  it  N.  235.  There,  Watts  entered  into  a  contract  with  Harrap  for  the  com- 
pletion of  certain  warehouse  fittings  for  a  given  sum,  to  be  paid  by  instalments  as  the 
work  proceeded.  Watts  undertook  to  insure  the  fittings  against  fire  at  such  time  and 
for  such  amount  as  the  architects  might  consider  necessary.  Shuttleworth  became 
surety  for  the  due  performance  of  the  work  by  Harrap,  knowing  that  Watts  had 
undertaken  to  insure.  After  Watts  had  made  considerable  advances,  an  accidental 
tire  destroyed  fittings  to  a  large  amount  in  Harrap's  workshops,  which  the  plaintiff 
had  omitted  to  insure.  Harrap  becoming  insolvent  and  unable  to  complete  [809]  the 
work,  Watts  sued  Shuttleworth  on  his  guarantie.  The  defence  set  up  by  Shuttleworth 
was  that,  if  Watts  had  insured  according  to  his  undertaking,  perad venture  Harrap 
might  have  performed  his  contract, — that  it  was  a  condition  of  his  liability  as  surety 
that  Watts  should  insure,  and  that  he  was  damnified  by  the  non-performance  of  that 
condition.  The  question  was  whether  Watts's  laches  discharged  Shuttleworth  in  toto  : 
and  the  court  held  that  it  did  ;  that  it  was  not  a  question  how  much  the  surety  was 
damnified  ;  but  that  the  engagement  of  Watts  to  insure  was  the  condition  upon  which 
Shuttleworth  consented  to  become  surety  ;  and  that  the  omission  to  perform  that  con- 
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dition  discharged  him.  The  same  principle  is  recognised  in  Watsmv.  Alcock,  22  Law  J., 
Ch,  858.  The  Craven  bank  had  been  applied  to  by  Watson  jiin.,  to  lend  him  a  sum 
of  money,  which  they  agreed  to  do  upon  Watson  sen.  agreeing  to  become  surety.  Part 
of  the  agreement  was  that  the  bank  should  take  from  Watson  jun.  a  warrant  of 
attorney,  upon  which  a  judgment  was  to  be  entered  up,  ami  which  the  bank  engaged 
to  enforce  upon  receiving  notice  so  to  do  from  Watson  sen.  The  bank  accordingly 
took  a  warrant  of  attorney,  and,  upon  receiving  notice,  put  it  in  force  against  the 
goods  of  Watson  jun.  Watson  jun.  having  become  bankrupt,  his  assignees,  discovering 
thai  the  warrant  of  attorney  hail  not  been  tiled  within  the  time  required  by  the 
statute,  brought  an  action  against  the  bank,  and  recovered  the  value  of  the  goods  so 
seized,  on  the  ground  that  the  warrant  of  attorney  was  void.  And  the  lords  justices 
were  of  opinion  that  it  was  a  condition  of  the  father's  liability  that  the  bank  should 
take  from  the  son  a  valid  warrant  of  attorney  ;  and  that  their  omission  to  do  so  relieved 
him  from  liability  as  surety.  No  question  was  raised  there  whether  the  goods  taken 
would  have  sufficed  to  satisfy  the  debt.  [810]  But  it  was  held  that  the  non-perform- 
ance of  the  condition  released  the  surety.  This  ease  has  been  very  ably  argued  on 
both  sides:  but  I  feel  bound  to  say  that  Mr.  Brown's  argument  has  satisfied  me  that 
the  defendant  is  entitled  to  judgment. 

WILLIAMS,  J.  I  am  of  the  same  opinion.  It  appears  from  the  averments  in  the 
plea  the  validity  of  which  is  in  question  that,  upon  the  occasion  of  the  defendant 
becoming  surety  for  Evison,  he  said  to  the  plaintiff,  "  I  will  consent  to  become  surety 
for  Evison,  but  only  upon  the  understanding  that  the  money  shall  be  called  in  within 
three  years  from  the  date  of  the  note," — or,  in  other  words,  "I  will  not  guarantee 
his  solvency  for  an  indefinite  time,  but  only  for  three  years."  The  creditor  allows 
the  three  years  to  go  by,  and  does  not  demand  payment.  The  plea  discloses  the 
additional  fact  that  by  the  delay  the  creditor  had  lost  the  means  of  obtaining  payment 
from  the  principal  debtor,  who  had  become  insolvent  ;  which  makes  it  incumbent  on 
the  defendant  (if  material)  to  shew  that  Evison  was  solvent  during  the  period  of  three 
years  from  the  date  of  the  note,  and  had  since  become  insolvent.  The  only  difficulty 
I  have  felt  arises  upon  the  argument  of  Mr.  Kemplay,  that  the  undertaking  of  the 
creditor  to  call  in  and  demand  payment  of  the  note  within  three  years  is  not  a  general 
incident  of  the  contract  of  suretyship,  like  the  obligation  not  to  give  time  to  the 
principal  debtor,  but  is  a  special  incident  of  this  particular  contract,  and  therefore  the 
subject  of  a  cross-action.  But  I  am  relieved  from  that  difficulty  by  the  case  of  JFatson 
v.  Alcock,  22  Law  .1.,  Ch.  858.  In  that  case,  upon  the  taking  of  a  guarantee  for  the 
re-pay ment  of  advances  to  a  customer,  a  banker  took  from  the  customer  a  warrant  of 
attorney  to  secure  the  debt,  and  entered  into  an  agreement  with  [811]  the  surety  that 
he  (the  banker)  would,  at,  any  time  when  requested  by  the  surety,  enter  up  judgment 
and  levy  execution  against  the  customer,  the  principal  debtor,  on  the  warrant  of 
attorney.  The  surety  made  a  request  to  that  effect,  and  the  banker  took  the  goods 
of  the  customer  in  execution  to  an  amount  sufficient  to  satisfy  the  debt  On  the 
bankruptcy  of  the  customer,  the  assignees  brought  an  action  against  the  banker  for 
the  value  of  the  goods,  and  obtained  a  verdict  in  consequence  of  the  banker's  having 
neglected  in  comply  with  the  requirements  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  .V  I-'!  Vict.  C.  106),  by  not  tiling  the  original  warrant  of  attorney  or  a  true 
copy  in  proper  time.  And  it  was  held  by  the  lords  justices  that  the  neglect  of 
the  banker  i  perated  as  a  discharge  of  the  liability  of  the  surety.  The  only  difference 
between  that  case  and  the  present,  is  that,  in  Watson  v.  .//'■"./..  the  contract  by  which 
the  banker  undertook  to  enforce  the  wan-ant  of  attorney  was  one  to  which  the  Creditor, 
the  debtor,  and  the  surety  were  all  parties;  whereas,  here,  I  he  debtor  was  no  party 
to  the  memorandum.     But  1  do  not  think  that  makes  any  real  difference  in  principle: 

and  the  case  of  Watson  v.  AlcOcl  at  all  events  shews  that  a  C 1  of  equity  "ill  relieve 

the  surety,  where  the  creditor  has  failed  to!perform  the  condition  which  was  the  oon 
sideration  for  the  surety's  entering  into  the  Liability,  and  the  latter  has  sustained 
prejudice  therefrom.  1  think  it  is  impossible  to  i\  thai,  if  the  facts  disclosed  by 
this  plea  are  true,  the  surety  has  not  been  prejudiced. 

Judgment  for  the  defendant. 

To  an  action   by   the   payee   against    one    of    two  makers  of  a  promissory   note,   the 
defendant  pleaded  that  he  made  the  note  jointly  with  one  B.,  for  the  accommodation 

of  E.,  and  as  his  surety  only,    to   Secure    payment    of   a    loan    of    2001,  then    made  by 
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the  plaintiff  to  E.,  and  that,  at  the  time  of  the  note  being  made  and  signed  by  the 
defendant  and  E..  a  memorandum  was  by  agreement  between  the  plaintiff,  E.,  and 
the  defendant,  indorsed  upon  the  note,  and  signed  by  E.,  in  the  following  words, 
"Memorandum:  This  note  is  to  be  paid  off  within  three  years  from  date:  J.  E.," 
and  that  the  plaintiff  did  not  compel  payment  of  the  note  within  the  period  of  three 
years,  which  elapsed  before  the  commencement  of  the  suit : — Held,  on  motion  for 
judgment  non  obstante  veredicto,  that  this  plea  afforded  no  defence. 

June  12th. — The  issues  of  fact  came  on  to  be  tried  before  Erie,  C.  J.,  at  the  sittings 
in  London  after  last  Hilary  Term,  when  the  learned  judge  allowed  the  defendant 
to  add  [812]  a  fourth  plea  to  the  first  count,  to  the  following  effect, — That  he  the 
defendant  made  the  said  note  jointly  with  one  John  Evison,  for  the  accommodation 
of  the  said  John  Evison,  and  as  his  surety  only,  to  secure  payment  of  a  loan  of  2001. 
then  made  by  the  plaintiff  to  the  said  John  Evison,  with  interest  thereon,  and  that, 
at  the  time  of  the  said  note  being  made  and  signed  by  the  defendant  and  the  said 
John  Evison,  a  memorandum  was  by  agreement  between  the  plaintiff,  the- said  John 
Evison,  and  the  defendant,  indorsed  upon  the  said  note,  and  signed  by  the  said  John 
Evison,  w7hich  said  memorandum  was  in  the  words  following,  that  is  to  say,  "  Memo- 
randum :  This  note  is  to  be  paid  off  within  three  years  from  date :  John  Evison:" 
and  the  defendant  says  that  the  plaintiff  did  not  compel  payment  of  the  said 
note  within  the  said  period  of  three  years,  which  elapsed  before  the  commencement 
of  this  suit. 

A  verdict  having  been  found  for  the  plaintiff  on  the  first  three  issues,  and  for  the 
defendant  on  the  fourth, 

Macaulay,  Q.  C,  in  Easter  Term,  obtained  a  rule  calling  upon  the  defendant  to 
shew  cause  why  the  plaintiff  should  not  have  judgment  for  2141.  debt  and  costs  upon 
the  verdict  found  for  him  upon  the  first  three  issues  on  the  trial,  pursuant  to  leave 
reserved,  and  why  the  plea  added  at  the  trial  should  not  be  struck  out,  or  why  the 
plaintiff  should  not  have  judgment  for  the  said  debt  and  costs  notwithstanding  the 
verdict  found  for  the  defendant  on  the  issue  on  that  plea,  on  the  ground  that  the 
same  was  bad  in  law. 

Field,  shewed  cause.  The  omission  on  the  part  of  the  creditor  to  call  in  the 
money  from  the  principal  debtor  at  the  stipulated  time,  affords  a  good  answer  in  [813] 
the  mouth  of  the  surety  in  equity  as  well  as  at  law  :  fPatson  v.  Alcock,  22  Law  J., 
Gh.  858  ;  FooJctj  v.  Ifanadine,  7  Ellis  &  B.  431  ;  Watts  v.  ShuUlevxrrth,  5  Hurlst.  &  X. 
235.  [Erie,  C.  J.  An  agreement  to  give  time,  whereby  the  creditor  binds  himself  to 
hold  his  hand,  discharges  the  surely.  To  make  the  added  plea  a  good  answer,  must 
you  not  make  out  that  the  creditor  stipulated  that  he  would  call  in  and  demand 
payment  of  the  note  at  the  end  of  the  three  years  ?]  Looking  at  the  surrounding 
circumstances,  and  at  the  decision  of  the  court  upon  the  third  plea,  it  is  submitted 
that  the  plea  now  before  the  court  affords  a  good  answer  to  the  action.  [Williams,  J. 
No  leave  was  reserved  to  strike  out  the  fourth  plea  ;  and  the  rule  does  not  ask  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  the  evidence  :  we  can  therefore 
only  look  at  the  record,  and  consider  whether  the  plea,  assuming  it  to  have  been 
proved  in  the  way  most  favourable  to  its  validity,  is  an  answer  to  the  action.  Byles,  J. 
The  material  allegation  in  the  plea  which  was  before  the  court  on  demurrer  is  not  in 
this  plea,  nor  is  there  anything  tantamount  to  it.  If  the  memorandum  had  been 
signed  by  all  the  parties,  it  would  have  converted  the  note  into  a  note  payable  in 
three  years,  and  then  there  can  be  no  pretence  for  saying  that  there  was  any  obliga- 
tion on  the  payee  to  sue  upon  it  at  once.]  The  note  still  remains  a  note  payable  on 
demand.  The  contract  is  not  altered  by  the  indorsement.  The  obligation  on  the 
part  of  the  plaintiff  to  cause  the  note  to  be  paid  off  within  three  years  is  independent 
of  the  contract  on  the  face  of  the  note. 

Flower  (with  Macaulay),  contra,  was  not  called  upon. 

Erle,  C.  J.  I  am  of  opinion  that  the  fourth  plea  [814]  which  was  added  at  the 
trial  does  not  disclose  any  valid  defence  to  the  action.  If  it  had  been  shewn  that 
there  was  any  agreement  between  the  plaintiff  and  the  defendant  and  Evison  to  the 
effect  stated  in  the  plea  which  was  before  us  on  demurrer,  the  defendant  might  have 
established  a  good  defence  :  but  all  that  appears  here  is,  that  the  defendant  signed 
the  note  as  surety  for  Evison,  that  by  agreement  of  the  parties  a  memorandum  was 
at  the  time  indorsed  on  the  note,  "This  note  is  to  be  paid  off  within  three  years  from 
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date,"  and  bhai  the  note  was  not  enforced  against  Evison  within  tlio  three  years.  All 
thai  1  can  understand  from  the  memorandum  is,  that  Evison  held  out  a  hope  to  the 
plaintiff  and  the  defendant  that  he  would  1><'  ahle  to  pay  oil' the  loan  within  the  time 
mentioned.  I  cannot  construe  it  as  an  engagement  on  the  part  of  the  plaintiff  that 
he  would  at  the  end  of  the  three  years  bring  an  action  against  Evison  if  the  note  then 
remained  unpaid.  It  appears  to  have  been  a  friendly  transaction.  The  memorandum 
amounts  to  no  more  than  an  intimation  of  a  mutual  understanding,  that,  although  the 
note  upon  the  face  of  it  purported  to  he  payable  on  demand  it  was  to  be  understood 
that  three  years'  time  was  to  be  given.  There  is  no  obligation  on  the  plaintiff  to 
bring  an  action  against  the  principal  debtor  at  the  end  of  the  three  years  if  the 
whole  amount  advanced  by  him  on  the  note  was  not  paid  oft'  within  that  time.  Short  of 
that,  the  plea  affords  no  defence.  The  plaintiff  must  therefore  have  judgment  for  the 
whole  amount  of  debt  and  costs  notwithstanding  the  verdict  on  the  issue  on  the 
fourth  plea. 

Williams,  •!.  I  am  of  the  same  opinion.  A  verdict  was  taken  for  the  plaintiff 
at  the  trial  on  all  the  issues  except  on  that  joined  on  the  plea  which  was  allowed 
[815]  to  be  added.  That  being  so,  and  there  being  no  leave  reserved  to  move  to 
strike  out  the  plea,  and  no  application  to  have  a  verdict  on  that  plea  for  the  plaintiff, 
or  for  a  new  trial,  the  question  reduces  itself  simply  to  a  motion  for  judgment  non 
obstante  veredicto.  All  we  can  do,  therefore,  is  to  look  at  the  record,  and  see 
whether,  not  withstanding  the  verdict  for  the  defendant,  the  plaintiff  is  entitled  to 
judgment  on  that  plea.  As  we  cannot  foi  that  purpose  look  out  of  the  record,  we 
are  bound  to  assume  that  the  plea  was  proved  in  such  a  sense  as  will  support  the 
verdict  if  hy  any  evidence  of  the  surrounding  circumstances  the  memorandum  set  out 
in  the  plea  could  be  read  so  as  to  amount  to  a  defence.  I  think  it  is  impossible  to 
imagine  any  state  of  circumstances  which  could  make  this  amount  to  a  good  plea.  It 
could  only  be  so  if  it  could  lie  read  as  disclosing  an  agreement  on  the  part  of  the 
plaintiff  that  he  would  sue  the  principal  debtor  in  the  event  of  the  note  remaining 
unpaid  at  the  expiration  of  the  three  years.  I  think  it  is  impossible  to  say  that  it 
does  amount  to  such  an  agreement,  and  therefore  that  it  affords  no  answer. 

WlLLES,  .1.,  concurred. 

BYLES,  J.  I  am  entirely  of  the  same  opinion.  I  was  no  party  to  the  decision 
upon  the  demurrer  to  the  third  plea:  but  it  seems  to  me  that  the  decision  was  strictly 
correct.  The  plea  on  that  occasion  alleged  an  agreement  between  the  plaintiff,  the 
defendant,  and  Evison,  that  the  amount  of  the  note  should  lie  called  in  and  demanded 
at  the  end  of  three  years,  and  then  alleged  a  breach  of  that  agreement,  and  a  damage 
resulting  to  the  defendant.  All  that  is  wanting  here.  The  memorandum  set  out  in 
the  fourth  plea  does  not  purport  to  be  a  contract  by  the  defendant  with  the  [816] 
creditor  at  all.  It  is  evidently  a  mere  agreement  between  the  principal  debtor  and 
the  surety  that  the  former  will  pay  oft'  the  advance  within  three  year's.  It  is  impossible 
to  come  to  any  other  conclusion  than  thai  this  is  a  bad  plea. 

Rule  absolute  accordingly. 


\*\i:r  and  Another  v.  Mutter.     May  ■_> 7th,  1862. 

A  writ  of  summons  having  been  issued  against  a  person  who  professed  to  carry 
on  the  business  of  a  earner  in  London,  having  an  office  and  an  agent  there  who 
received  and  forwarded  goods  to  all  pails  of  the  kingdom,  a  judge  at  Chambers, — 
upon  an  affidavit  stating  these  facts,  and  that  a  copy  of  the  writ  had  been  served 
upon  the  agent,  and  alleging  that  the1  plaintiff' had  made  all  reasonable  efforts  and 
used  all  due  means  in  his  power  to  serve  the  defendant  personally,  but  had  not 
been  able  to  do  so,  and  that  lie  verily  believed  that  the  writ  had  come  to  the  know 
ledge  of  the  defendant^  and  that  he  evaded  service  thereof,  made  an  order  lor  leave 
to  proceed,  under  the  18th  section  of  the  Common  Law  Procedure  Art,  |  *■">•_' :  The 
court  refused  to  set  aside  the  order,  upon  a  mere  affidavit  by  the  agent  (the  defen- 
dant himself  making  none),  that  the  defendant,  at  the  time  of  tb< imencemenl 

of  the  action,  and  long  prior  thereto,  was  and  still  remained  resident  al  Edinburgh, 
out  of  the  jurisdiction  of  this  court,  and  had  no  residence  except  in  Scotland,  and 
did  not  and  never  did  resideat  the  Loudon  house,  which  was  only  a  branch-office 
for  the  receipt  and  dispatch  of  goods,— not  being  satisfied  that  the  defendant  was 
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not  in  London  at  the  time  of  the  issuing  of  the  writ. — Whether  the  order  might 
not  under  the  circumstances  have  been  sustained,  even  if  it  had  clearly  appeared 
that  the  defendant  actually  resided  and  was  in  Scotland  at  the  time  of  the  issuing 
of  the  writ,  quserel 

This  was  an  action  against  the  defendant,  a  general  carrier  and  forwarding  agent 
carrying  on  business  at  No.  38  Watling  Street,  in  the  city  of  London,  and  elsewhere, 
under  the  style  and  firm  of  Thomas  Howey  &  Co.,  to  recover  the  value  of  a  hale  of 
silk  (3751.)  which  had  been  delivered  by  the  plaintiff's  agent  in  London  to  the 
defendant's  agent  at  38  Watling  Street,  to  be  forwarded,  but  which  bale  had  been 
lost. 

The  writ  of  summons  was  issued  on  the  1 2th  of  March  last,  and  repeated  efforts 
had  been  made  to  serve  the  defendant  at  38  Watling  Street,  but  he  could  never  be 
found,  and  his  attorneys,  to  whom  application  had  been  made  for  an  undertaking  to 
appear  to  the  writ,  had  refused  to  do  so. 

Upon  an  affidavit  of  these  facts,  and  alleging  that  the  deponent  had  made  all 
reasonable  efforts  and  used  [817]  all  due  means  in  his  power  to  serve  the  defendant 
personally  with  a  copy  of  the  said  writ,  but  had  not  been  able  to  do  so :  and  that  he 
verily  believed  that  the  writ  had  come  to  the  knowledge  of  the  defendant,  and  that 
he  evaded  the  service  thereof, — the  plaintiff  obtained  from  Willes,  J.,  an  order  for 
leave  to  proceed,  pursuant  to  the  18th  section  of  the  Common  Law  Procedure  Act, 
1852,  15  &  1G  Vict,  c  76. 

An  application  was  afterwards  made  to  Byles,  J.,  at  Chambers,  to  rescind  the 
order,  but  he  referred  the  parties  to  the  court,  with  liberty  to  the  defendant  to  file 
further  affidavits. 

Francis  accordingly  moved  to  set  aside  the  order  of  Willes,  .1.,  upon  the  ground 
that  the  learned  judge  had  no  jurisdiction.  The  affidavits  upon  which  the  motion 
was  founded  stated  that  the  defendant  at  the  time  of  the  commencement  of  the  action, 
and  long  prior  thereto,  was,  and  still  remained,  resident  at  Edinburgh,  in  Scotland, 
out  of  the  jurisdiction  of  this  court,  and  had  no  residence  except  in  Scotland,  and  that 
he  did  not  and  never  did  reside  at  No.  38  Watling  Street;  that  the  defendant  was 
a  Scotsman,  and  had  to  the  best  of  the  deponent's  belief  resided  all  his  life  at  Edinburgh, 
and  carried  on  his  business  as  a  carrier  there  :  and  that  the  business  carried  on  at 
No.  38  Watling  Street,  was  only  that  of  a  branch-office  for  the  receipt  and  dispatch 
of  goods  and  merchandizes  to  all  parts  of  the  country.  The  only  deponents  were  the 
defendant's  attorney,  and  one  Rutherford,  who  described  himself  as  of  "No.  38 
Watling  Street,  in  the  city  of  London,  carrier's  agent,"  but  who  was  stated  to  be  the 
defendant's  manager. 

Hesketh  v.  /■'/<  ming,  2-1  Law  J.,  (t».  B  255,  was  relied  on  as  a  governing  authority. 
It  was  there  held  by  Coleridge,  J.,  that,  if  a  writ  of  summons  be  issued  for  [818] 
service  within  the  jurisdiction  against  a  defendant  supposed  to  be  resident  in  England, 
and  a  judge's  order  be  obtained  to  allow  the  plaintiff  to  proceed  to  judgment  if  no 
appearance  be  entered  by  a  specified  time,  on  affidavits  shewing  that  reasonable  efforts 
ha\  e  been  made  to  effect  service,  but  in  vain,  and  that  the  writ  has  come  to  the  defen- 
dant's knowledge,  the  defendant  is  entitled  to  have  the  order  set  aside,  on  his  shewing 
that  he  has  been  resident  out  of  the  jurisdiction  ever  since  the  issuing  of  the  writ. 
Parties  resident  in  Scotland  or  Ireland  are  expressly  excluded  from  the  operation  of 
the  18th  section  of  the  Common  Law  Procedure  Act,  1852. 

Kingdon  shewed  cause  in  the  first  instance,  relying  upon  the  affidavit  used  at 
Chambers  and  a  further  affidavit  verifying  the  defendant's  business  card,  in  which  he 
described  himself  as  carrying  on  business  as  a  carrier  at  No.  38  Watling  Street,  under 
the  name  of  John  Howey  &  Co.  The  17th  section  of  the  Common  Law  Procedure 
Act,  1852,  after  enacting  that  the  service  of  the  writ  of  summons,  wherever  practicable, 
shall  be  personal,  goes  on  to  provide,  that,  "  in  case  it  shall  appear  to  the  court  or  a 
judge  that  reasonable  efforts  have  been  made  to  effect  personal  service,  and  either  that 
the  writ  has  come  to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades  service 
of  the  same,  and  has  not  appeared  thereto,  it  shall  be  lawful  for  such  court  or  judge 
to  order  that  the  plaintiff'  be  at  Liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  to  the  court  or  judge  may  seem  fit."  Whatever 
be  the  proper  construction  of  the  words  "residing  or  be  supposed  to  reside,"  in 
the  2nd  section  of  the  Common  Law  Procedure  Act,  the  defendant  has  so  held  him- 
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self  out  as  residing  in  England  as  to  estop  him  from  now  contro-[819]-verting 
the  fact.  His  card  amounts  to  a  representation  that  he  resides  or  is  to  he  met  with 
at  No.  38  Watling  Street.  He  himself  makes  no  affidavit  ;  and,  though  his  agent, 
Rutherford,  swears  that  the  defendant  resides  in  Scotland,  he  does  not  swear  that  he 
does  not  occasionally  reside  in  England.  It  is  perfectly  consistent  with  all  that  is 
stated  that  the  defendant  may  have  two  residences,  one  in  Edinburgh,  the  other  in 
London.  In  Buthr  v.  Ablewhite,  ante,  vol.  vi.,  p.  740,  it  was  held  that  a  man  may 
have  two  permanent  places  of  residence,  either  of  which  would  satisfy  the  concurrent 
jurisdiction  clause  of  the  county  court  act;  and  in  Curtis,  App.,  Blight,  Resp.,  ante. 
vol.  xi.,  p.  95,  it  was  held  that  an  objector  (under  the  registration  of  voters  act)  who 
has  at  the  time  of  signing  the  notice  of  objection  bona  fide  two  places  of  abode,  may 
describe  himself  as  of  either.  In  Ablelt  v.  Basham,  5  Ellis  &  B.  1019,  where  an 
attorney  sued  in  person,  it  was  held  that  he  was  properly  described,  under  s.  6  of  the 
Common  Law  Procedure  Act,  1S52,  as  of  the  place  where  he  carried  on  his  business. 
In  Blackwell  v.  Englarul,  8  E.  &  13.  541,  the  execution  of  a  bill  of  sale  was  attested  by 
a  witness  who  signed  as  "  W.  R.  C,  clerk  to  Messrs.  B.  >Vr  P.,  solicitors,  Temple.'' 
It  was  in  due  time  filed  together  with  an  affidavit  which  commenced,  "  I,  W.  R.  C, 
clerk  to  Messrs.  B.  &  R.,  of  the  same  place,  solicitors,  make  oath  and  say,"  &c.  In 
the  body  of  the  affidavit  it  was  stated  that  the  bill  of  sale  was  executed  in  the 
presence  of  the  deponent ;  but  there  was  no  further  description  of  the  residence  of 
the  attest iug-witness.  Oh  the  trial  of  a  feigned  issue,  to  try  whether  the  bill  of  sale 
was  valid  against  an  execution-creditor,  it  was  proved  that  \Y.  R.  C.  was  clerk  to 
the  solicitors,  whose  office  was  in  King's  Bench  Walk,  that  all  his  business  hours  were 
passed  there,  and  that  it  was  the  place  where  he  [820]  would  be  most  readily  heard 
of,  but  that  he  took  his  meals  and  slept  elsewhere.  It  was  held  that  the  descrip- 
tion of  the  residence  was  sufficient  to  satisfy  the  requirements  of  the  17  &  18  Vict, 
c.  36,  s.  1  (a).  [Willes,  J.,  referred  to  II  ilsou  v.  The  Caledonian  Railway  Company, 
:,  Exeh.  822.] 

Francis,  in  support  of  his  motion.  None  of  the  cases  cited  have  any  application  : 
in  all  of  them  the  description  of  the  party  was  obviously  the  proper  one.  Mere 
address,  however,  will  not  do.  In  Simpson  v.  Ramsay,  5  Q.  B.  371,  "to  be  heard  of 
in  London  at  Peel's  Cott'ee-House  "  was  held  not  to  be  a  good  description  of  a  defen- 
dant's residence  within  the  2  W.  4,  c.  39,  s.  1.  "The  service,"  said  Wightman,  J., 
"must  be  made  in  the  county  in  which  the  defendant  is  described  in  the  writ  as 
residing,  and  not  elsewhere.  Has  that  been  done  in  this  case?"  The  present  case  is 
clearly  within  the  judgment  of  Coleridge,  J.,  in  Hesketh  v.  Fleming,  where  he  observes, 
— "  It  was  said  that  the  act  of  parliament  contemplated  the  issuing  of  the  writ  Sched. 
A.  No.  1,  in  the  case  of  an  actual  and  of  a  supposed  residence  of  the  defendant 
within  the  jurisdiction,  and  that  this  was  a  case  of  supposed  residence  ;  and  that,  if 
the  order  is  to  be  set  aside,  to  what  purpose  are  the  words  '  supposed  residence '  intro- 
duced in  s.  2  .'  The  answer  to  be  given  to  that  observation,  I  think,  is  that  those 
words  were  inserted  to  meet  the  case  of  a  party  who  believes  that  the  defendant 
resides  within  the  jurisdiction,  though  he  cannot  swear  positively  to  the  fact  of  his 
residence."  The  affidavits,  it  is  submitted,  abundantly  negative  the  fact  of  the 
defendant's  having  any  other  place  of  abode  than  Edinburgh  at  the  time  of  the  issuing 
of  the  writ. 

[821]  EeLE,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  ease,  it 
being  clear  to  my  mind  that  there  was  jurisdiction  to  issue  the  writ.  The  language 
of  the  2nd  sectioD  of  the  Common  Law  Procedure  Act,  L852,  which  authorizes  tin' 
issuing  of  the  writ  (if  summons,  is  very  wide  It  enacts  that  all  personal  actions 
brought   in    Her   Majesty's  superior  courts   of  common   law,   where   the  defendant  is 

residing  or  supposed  to   reside  within  the  jurisdiction   of  the  said  courts,  shall   In'  e 

menccd  by  writ  of  s mons  (in  the  form  given  in  the  schedule),  and  that   in  every 

such  writ  and  copy  thereof  the  place  and  county  of  the  residence  or  -»/</ /  residence 

of  the  party  defendant,  or  wherein  the  defendant  shall  be  or  shall  be  supposed  to  be, 
shall  In'  mentioned.  All  personal  actions,  therefore,  are  to  be  commenced  by  writ  of 
summons,  and  may  lie  brought  against  any  person  residing  or  supposed  to  reside 
within  the  jurisdiction  of  the  courts  of  England.  Now,  the  word  "  reside  has  a 
-nil    variety  of  meanings,  according  to  the  subject    mailer  and    the   objects  and 

(a)  And  sec  AUenborough  \.  Thompson,  2  llurlst    &  N.  559. 
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purposes  of  the  legislature.  In  this  section,  it  was  evidently  intended  to  be  construed 
in  its  largest  and  widest  seuse :  but,  for  the  purpose  of  disposing  of  this  motion,  I  am 
of  opinion  that  it  is  not  necessary  to  define  its  meaning  as  used  in  this  statute,  because 
the  conclusion  I  have  arrived  at  from  the  affidavits  which  have  been  produced  before 
us,  is  that  this  defendant  is  on  this  occasion  estopped  from  saying  that  he  did  not 
reside  in  London.  He  held  himself  out  as  having  business  offices  in  Watling  Street, 
London,  where  he  carries  on  the  business  of  a  common  carrier.  I  think  the  affidavits 
disclosed  abundant  ground  to  authorise  the  plaintiff  in  issuing  his  writ  under  the  2nd 
section  of  the  statute.  Then,  under  the  17th  section,  rny  Brother  Willes  had  authority 
to  make  the  order  complained  of,  provided  it  was  made  out  to  his  satisfaction  [822] 
that  the  writ  had  come  to  the  defendant's  knowledge  or  that  he  wilfully  evaded 
service  thereof.  That  section  exacts  that  "  the  service  of  the  writ  of  summons,  wher- 
ever it  may  be  practicable,  shall,  as  heretofore,  be  personal,  but  it  shall  be  lawful  for 
the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the  court  out  of  which  the  writ 
of  summons  issued,  or  to  a  judge,  and,  in  case  it  shall  appear  to  such  court  or  judge 
that  reasonable  efforts  have  been  made  to  effect  personal  service,  and  either  that  the 
writ  has  come  to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades  service  of 
the  same,  and  has  not  appeared  thereto,  it  shall  be  lawful  for  such  court  or  judge  to 
order  that  the  plaintiff  be  at  liberty  to  proceed  as  if  personal  service  had  been  effected, 
subject  to  such  conditions  as  to  the  court  or  judge  may  seem  tit."  1  think,  upon  the 
materials  which  were  before  him,  the  learned  judge  properly  made  the  order.  The 
defendant  now  comes  to  the  court  to  ask  to  have  that  order  set  aside,  and  to  be 
exempted  from  the  jurisdiction  of  the  court.  But  even  now  the  defendant  himself 
makes  no  affidavit.  I  do  not  say  what  my  decision  would  have  been  if  the  case  had 
simply  rested  upon  the  defendant's  holding  himself  out  as  a  person  carrying  on 
business  at  No.  38  Watling  Street,  London,  nor  whether  his  place  of  residence  for 
the  purpose  of  this  statute  must  necessarily  mean  the  place  where  he  sleeps.  It  is 
enough  to  say,  that,  upon  the  affidavits  now  before  the  court,  I  am  not  satisfied  that 
the  defendant  was  not  in  England  at  the  time  of  the  issuing  of  the  writ,  and  perfectly 
cognizant  of  the  proceedings  against  him.  The  defendant  himself,  as  I  before  observed, 
makes  no  affidavit  ;  and  all  that  his  agent  Kutheiford  swears,  is  that,  at  the  time  of 
the  commencement  of  the  action,  and  long  prior  thereto,  the  defendant  was  and  still 
remained  resident  at  Edinburgh,  out  of  the  jurisdiction  [823]  of  the  court,  and  had  no 
residence  except  in  Scotland,  and  that  he  did  not  and  never  did  reside  at  No.  38 
Watling  Street  ;  that  the  defendant  is  a  Scotsman,  and  has  to  the  best  of  the  deponent's 
belief  resided  all  his  life  at  Edinburgh,  and  carried  on  his  business  as  a  carrier  there  ; 
and  that  the  business  carried  on  at  No.  38  Watling  Street,  was  only  that  of  a  branch- 
office  for  the  receipt  and  dispatch  of  goods  to  all  parts  of  the  country.  And  it  must 
be  remembered  that  this  affidavit  is  made  after  the  defendant's  residence  had  been 
made  the  subject  of  contention  before  the  learned  judge,  and  time  afforded  for  further 
information.  Under  these  circumstances,  I  am  disposed  to  make  every  fair  presump- 
tion against  the  defendant.  If  he  has  chosen  to  leave  the  matter  in  doubt,  it  is  his 
own  fault  if  he  sustains  damage  therefrom. 

Willes,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  affidavits  which 
have  been  produced  on  the  part  of  the  defendant  are  quite  insufficient  to  found  this 
application,  and  that  the  absence  of  the  defendant's  own  affidavit  is  fatal.  I  am  not 
sure  that  the  18th  section  has  the  effect  which  Mr.  Francis  contended  for.  In  order 
to  a  right  understanding  of  the  2nd,  17th,  and  18th  sections,  it  is  necessary  to  com- 
pare their  language,  and  not  to  look  at  each  separately.  The  18th  section  applies  only 
to  the  case  of  a  British  subject  residing  out  of  the  jurisdiction  of  the  superior  com  ts, 
elsewhere  than  in  Scotland  or  Ireland  (words  which  were  inserted  in  the  bill  whilst 
under  discussion  in  parliament).  If  it  was  intended  to  restrict  him  in  his  proceedings 
against  a  person  residing  in  Scotland  or  Ireland  to  the  course  pointed  out  in  the  19th 
section,  which  provides  for  the  case  of  a  person  residing  out  of  the  jurisdiction,  not 
being  a  British  subject,  the  contention  of  Mr.  Francis  would  be  successful.  But  [824] 
the  courts  of  Westminster  Hall  unquestionably  possessed  jurisdiction  by  way  ol  out- 
lawry in  such  a  case  as  this,  before  the  passing  of  the  Common  Law  Procedure  Act. 
The  proceeding  under  s.  18  is  substituted  for  that.  When  we  look  at  s.  17,  we  find  a 
general  provision  for  substituted  service  in  cases  where  it  shall  be  made  appear  to  the 
judge  that  reasonable  efforts  have  been  made  to  effect  personal  service,  and  either  that 
the  writ  has  come  to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades  sen  ice. 
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1  see  nothing  there  to  confine  the  words  to  the  case  of  a  service  in  any  particular 
place.     Then,  go  back  to  s.  2,  where   the   language  of  the  Uniformity  of  Process  Act, 

2  W.  4,  c.  39,  s.  1,  is  preserved, — "  in  every  such  writ  and  copy  thereof  the  place  and 
county  of  the  residence  or  supposed  residence  of  the  party  defendant,  or  wherein  the 
defendant  shall  he  or  shall  he  supposed  to  he,  shall  lie  mentioned."  The  object  of  the 
introduction  of  those  words  was,  to  indicate  the  county  in  which  the  subsequent  pro- 
ceedings were  to  be  taken.  The  words  "or  shall  be  supposed  to  be"  seem  to  point  to 
a  state  of  things  where  the  residence  of  the  defendant  cannot  be  ascertained,  but 
where  there  is  good  reason  to  believe  that  he  may  be  found  at  the  place  mentioned  in 
the  writ.  That  would  seem  to  include  the  case  of  a  person  carrying  on  business  as  if 
resident  in  England.  There  is  no  ground  for  thinking  that  the  legislature  intended 
to  take  away  any  jurisdiction  which  existed  before.  For  these  reasons,  I  feel  induced 
by  the  argument  of  Mr.  Kingdon  to  change  my  mind,  and  to  think  that  the  order  I 
made  would  have  been  made  valid  even  if  the  defendant  were  shewn  to  have  been 
actually  residing  in  Scotland  at  the  time  the  writ  issued.  In  saying  this,  however,  I 
desire  to  be  understood  as  reserving  to  myself  the  opportunity  of  forming  a  more 
deliberate  opinion  whenever  the  point  may  present  itself  for  decision. 

[825]  Bvlks,  J.  I  thought,  when  the  case  was  before  me  at  Chambers,  that  there 
was  considerable  difficulty.  But,  upon  further  consideration,  1  think  it  is  quite 
unnecessary  to  put  any  particular  construction  upon  the  words  "  residing  or  supposed 
to  reside,"  in  the  2nd  section  of  the  Common  Law  Procedure  Act,  US52.  "Residence" 
has  on  many  occasions  been  held  to  be  a  flexible  expression.  It  is  enough  for  the 
decision  of  the  present  case  to  say  that  the  defendant  on  his  card  represents  himself  as 
either  sleeping  by  night  or  being  during  the  day-time  at  No.  3.S  Watling  Street, 
London.  He  now  makes  no  affidavit,  although  the  case  was  adjourned  for  the  purpose 
of  affording  an  opportunity  for  explanation  ;  and  the  affidavit  of  his  agent  is  very 
vague  and  unsatisfactory.  There  being,  therefore,  no  evidence  to  contradict  the  prima 
facie  case  on  the  part  of  the  plaintiff,  I  think  this  rule  must  be  refused. 

Keating,  J.  I  am  of  the  same  opinion.  The  defendant  has  furnished  a  prima 
facie  case  against  himself. 

Rule  refused, — the  costs  to  be  plaintiff's  costs  in  the  cause. 

End  of  Trinity  Term. 

[826]    In  the  Exchequer  Chamber. 

Jones  v.  Tapling.     July  12th,  1862. 

[Affirmed  in  House  of  Lords,  11  H.   L.  C.  290;   11  E.  R.  1341  (with  note  to  which 
add  Colls  v.  Home  and  Colonial  Stores,  [1904]  A.  C.  189.] 

A.,  being  possessed  of  a  house  of  three  storeys,  in  Wood  Street,  Cheapside,  with  a 
window  in  each  storey,  lowered  and  enlarged  the  windows  on  the  first  and  second 
floors,  and  added  two  new  storeys  to  the  building,  with  windows  therein.  The 
altered  windows  on  the  first  and  second  floors  each  occupied  in  part  the  space  before 
occupied  by  the  antient  windows :  the  window  on  tht  third  floor  remained  as  it  hml 
always  been  15.,  in  re-building  his  premises  opposite,  obstructed  the  whole  of  the 
windows  of  A.'s  house, — it  being  impossible  (as  found  in  a  special  case)  to  obstruct 
the  new  lights  without  at  the  same  time  obstructing  the  old  ones.  A.  thereupon 
stopped  up  his  new  windows,  and  restored  the  old  ones  to  their  original  state,  and 
then  required  B.  to  remove  the  obstruction,  which  he  refused  to  do:  Held,  by 
Bramwell,  B.,  and  Blackburn,  J.,  that  the  original  obstruction  was  not  justifiable, — 
cont  reverting  the  principle  laid  down  in  RenshtlW  V.  Bean,  bs  Q.  I!.  I  1  2,  and  adopt  .'J 
in  Hutchinson  v.  Copestdke,  ante,  vol.  ix.,  p.  803.  —  Held  by  Wightman,  J.,  and 
Crompton,  J.,  that  the  original  obstruct  ion  was  justifiable,  but  that  the  defendant 
was  bound  to  remove  it  upon  the  abandonment  by  the  plaint  ill'  of  the  usurped  lights. 
Held,  In1  Pollock,  C  P.,  and  Martin,  I!.,  that,  the  obstruction  being  lawful  al  the 
time  of  its  erection,  its  continuance  was  not  unlawful.  The  judgment  of  the  court 
of  Common  Pleas  was  therefore  affirmed. 

Error  upon  a  decision  of  the  court  of  Comt i  Pleas  upon  a  speoial  case :  vide  ante, 

vol.  xi.,  [i.  283, 
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The  short  facts  were  these  : — The  plaintiff,  being  possessed  of  a  house  of  three 
storeys,  in  Wood  Street,  Cheapside,  with  a  window  in  each  storey,  lowered  and  enlarged 
the  windows  on  the  first  and  second  floors,  and  added  two  new  storeys  to  the  building, 
with  windows  therein.  The  altered  windows  on  the  first  and  second  floors  each 
occupied  in  part  the  space  before  occupied  by  the  antient  windows  :  the  u'indow  on  the 
third  floor  remained  as  it  had  always  been.  The  defendant,  in  re-building  his  premises 
opposite,  obstructed  the  whole  of  the  plaintiff's  windows, — it  being  impossible  (as  found 
in  the  special  case)  to  obstruct  the  new  lights  without  at  the  same  time  obstructing 
the  old  ones.  The  plaintiff  thereupon  stopped  up  the  new  windows,  and  restored  the 
old  ones  to  their  original  state,  and  then  required  the  defendant  to  remove  the 
obstruction,  which  he  refused  to  do. 

The  court  of  Common  Pleas  held  unanimously, — upon  the  authority  of  Renshaiv  v. 
Bean,  18  Q.  B.  112,  and  Hutching  on  v.  Copestake  (in  Error),  ante,  vol.  ix.,  [827]  p.  863, 
— that,  inasmuch  as  the  defendant  could  not  obstruct  the  new  lights,  as  he  had  a  right 
to  do,  without  at  the  same  time  obstructing  the  antient  lights,  he  was  justified  in  the 
obstruction  of  them  all. 

Byles,  J.,  and  Keating,  J.,  further  held  that,  the  obstruction  being  lawful  at  the 
time  of  its  erection,  the  defendant  was  not  bound  to  remove  it  on  the  plaintiffs  closing 
his  new  and  usurped  lights,  and  giving  notice  thereof  to  the  defendant.  Erie,  C.  J., 
and  Williams,  J.,  however,  held  that  the  continuance  of  the  obstruction  after  the  cause 
for  its  erection  had  been  withdrawn,  was  an  unlawful  act. 

The  court  being  thus  equally  divided  in  opinion,  and  the  parties  being  desirous  of 
taking  the  opinion  of  a  court  of  error,  Keating,  .1.,  withdrew  his  opinion,  and  judgment 
was  entered  for  the  plaintiff. 

A  writ  of  error  was  thereupon  brought,  and  the  case  was  argued  in  the  Exchequer 
Chamber  at  the  sittings  in  error  after  last  Hilary  Term,  before  Pollock,  C.  B.,  Wight- 
man,  J.,  Crompton,  J.,  Martin,  B.,  Bramwell,  B.,  and  Blackburn,  J. 

Archibald  (with  whom  was  Hawkins,  Q.  C),  for  the  plaintiff  in  error  (defendant 
below).  The  plaintiff  below,  it  is  submitted,  had  no  right  of  action  either  for  the 
original  obstruction  of  his  lights  or  for  the  continuance  of  the  obstruction.  The  ease- 
ment which  he  formerly  enjoyed  was  forfeited  by  the  attempted  encroachment,  or,  at 
all  events,  the  plaintiff,  having  by  his  own  act  suspended  the  easement  and  justified 
a  permanent  obstruction,  cannot  after  such  an  obstruction  has  been  erected  at  great 
expense  resume  the  easement.  That  the  original  obstruction  was  lawful  is  clear  from 
the  cases  of  Benshaw  v.  Bean,  18  (j.  B.  112,  and  Hutchinson  v.  Copestake,  ante,  vol.  ix., 
p.  863.  By  our  law,  no  action  lies  for  opening  a  window  to  the  [828]  annoyance  of 
a  neighbouring  owner:  per  Le  Blanc,  J.,  Chandler  v.  Thompson,  3  Campb.  80.  The 
only  practicable  mode  of  resisting  the  encroachment  is  by  actual  obstruction  :  and,  if 
there  be  a  justification  for  erecting  an  obstruction,  in  order  to  prevent  the  acquisition 
of  a  right  by  twenty  years'  user,  the  right  to  maintain  the  obstruction  necessarily 
follows.  This  is  strictly  consistent  with  the  nature  of  the  right  claimed  by  the 
dominant  owner,  which,  it  is  submitted,  is  a  right  by  implied  grant,  even  since  Lord 
Tenterden's  Act,  2  &  3  W.  4,  c.  71,  which  merely  alters  the  mode  of  proof  and  shortens 
the  period  of  prescription  :  Bury  v.  Pope,  Cro.  Eliz.  118  ;  Daniel  v.  North,  1 1  East,  372  ; 
Barker  \.  Richardson,  4  B.  &  Aid.  579;  Bright  v.  Walker,  1  C.  M.  &  K.  211;  Harbige 
v.  Warwick,  '■'>  Exch.  552.  And  it  is  in  strict  analogy  with  the  principles  of  our  law 
to  imply  a  condition  not  to  use  the  easement  to  the  detriment  of  the  servient  tenement. 
It  is  a  general  principle  that,  where  a  party  with  a  limited  right  over  laud  or  a  chattel 
assumes  a  greater  dominion  than  is  consistent  with  or  essential  to  his  right,  the  exercise 
of  that  power  to  the  detriment  of  third  parties  works  a  forfeiture  of  the  actual  right: 
Co.  Litt.  233  b.,  251  a.,  Cooper  v.  Willamott,  1  C.  B.  672.  An  easement  or  prescriptive 
right  is  not  forfeited  by  an  alteration  in  the  mode  of  enjoyment  which  imposes  no 
increased  burthen  on  another  ;  as  the  altering  a  fulling-mill  into  a  corn-mill  (Lutirell's 
case,  4  Co.  Rep.  86  a.),  raising  the  walls  of  a  house  (Thomas  v.  Thomas,  2  C.  M.  &  II.  34), 
or  altering  the  dimensions  of  a  mill-wheel  (Saunders  v.  Newman,  1  B.  it  Aid.  258). 
Here,  however,  a  new  right  would  be  gained  if  the  encroachment  were  allowed  to 
continue,  and  it  was  impossible  to  resist  the  encroachment  without  in  some  degree 
interfering  with  the  easement.  This  is  analogous  to  the  case  of  a  forfeiture  incurred 
by  a  tenant  for  life  or  for  years  by  [829]  making  a  feoffment  in  fee  :  Co.  Litt.  251  b. ; 
Mead  v.  Errington,  Cro.  Eliz.  321  ;  2  Bl.  Com.  275  ;  1  Stephen's  Com.  4th  edit.  462  (n) ; 
Com.  Dig.  Forfeiture  (A.  1).     That  such  an  easement  as  this  may  be  lost  by  encroach- 
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ment  or  abandonment,  appears  from  the  cases  oi'Garrilt  v.  Sharp,  3  Ad.  &  E.  325, 
4  X.  &  M.  834,  Blanchard  v.  /;W.A/.s,  4  Ad.  &  E.  L76,  5  X.  &  M.  567,  Cawkwell  v. 
Russell,  26  Law  J.,  Exeh.  .'U,  and  Gale  on  Easements,  3rd  edit.  500. 

Then,  having  by  his  own  act  justified  the  obstruction,  the  plaintiff  cannot,  it  is 
submitted,  Vie  allowed  to  resume  the  original  easement.  That  an  easement  may  be 
lost  by  disuse,  was  ruled  by  Lord  Ellenborough  in  Lawrence  v.  Obee,  3  Campb.  514, 
and  asserted  by  Littledale,  J.,  in  Moore  v.  Rawson,  3  B.  &  C.  332,  5  D.  &  R.  :M4,  by 
this  court  in  Liggms  v.  Inge,  7  Bingh.  682,  5  M.  &  P.  712,  by  the  court  of  Queen's 
Bench  in  The  Queen  v.  Charley,  1 2  Q.  B.  515,  by  Eandersley,  V.  C,  in  Wilson  v.  Town*  nd, 

30  Law  J.,  Ch.  25,  and  by  Sir  J.  Romilly,  M.  R.,  in  Cooper  v.  Hubbuck,  7  Jurist,  X.  S. 
457.  And  whether  it  be  by  license,  by  abandonment,  or  by  encroachment,  makes  no 
difference.  With  this  agrees  the  Civil  law:  see  the  passage  cited  from  the  Digest, 
lib.  viii.  tit.  ii.,  De  Servitutilms  Prsediorum  Urbanorum,  ^  6,  in  Gale  on  Easements, 
3rd  edit.  484.  The  Code  Napoleon  has  express  provisions  for  regulating  the  enjoy- 
ment of  these  rights:  see  book  ii.  cap.  ii.  tit.  iv.  §  iii.,  and  article  690-699.  See  also 
Toullier's  Droit  Civil  Francais,  vol.  3,  book  2,  tit.  4.  The  American  law  leans  strongly 
against  such  easements:  Parker  v.  Foote,  19  Wendell  R.  309.  To  hold  that  the  defen- 
dant is  bound  to  remove  a  structure  the  erection  of  which  was  lawful  at  the  time, 
merely  because  the  plaintiff  has  thought  fit  to  obscure  (it  may  be  temporarily)  his  new 
and  usurped  lights,  will,  it  is  submittted,  be  imposing  a  grievous  burthen  upon  [830] 
the  defendant,  who  is  not  shewn  to  have  been  guilt}'  of  any  wrongful  art. 

Cleasby,  Q.  C.,  for  the  plaintiff  below.  The  window  on  the  third  floor  remaining 
in  its  original  state,  the  alteration  of  those  on  the  first  and  second  floors  could  not 
justify  the  defendant  in  obstructing  the  access  of  light  and  air  to  that  window. 
Assuming,  therefore,  that  Hutchinson  v.  Copestake,  ante,  vol.  ix.,  p.  863,  was  well 
decided,  it  has  no  application  here.  The  plaintiff  was  guilty  of  no  unlawful  act  in 
opening  the  new  windows  or  enlarging  the  old  ones  :  nor  can  the  unauthorized  opening 
of  a  new  light  destroy  the  party's  right  to  the  old  one.  But,  assuming  that  the 
obstruction  of  the  whole  of  the  windows  was  warranted  upon  the  principle  laid  down 
by  the  court  of  Queen's  Bench  in  llenshaw  v.  Bean,  18  Q.  B.  112,  and  adopted  by  this 
court  in  Hutchinson  v.  Copestake,  the  defendant,  at  all  events,  was  not  justified  in  con- 
tinuing the  obstruction  when  the  necessity  for  it  no  longer  existed.  At  most  the 
plaintiffs  right  was  only  suspended.  Ward  v.  Ward,  7  Exch.  838,  Bvnckes  v.  Pash, 
ante,  vol.  xi.,  p.  324,  Wilson  v.    Towneml,  .'in  Law  J.,  Ch.  25,  and  Cooper  v.  Hubbuck, 

31  Law  J.,  Ch.  123,  were  cited. 
Archibald  was  heard  in  reply. 
Cur.  adv.  vult. 

There  being  some  diversity  of  opinion  amongst  the  learned  judges,  their  opinions 
were  now  delivered  seriatim,  as  follows : — 

BLACKBURN,  J.  This  was  a  special  case  stated  for  the  opinion  of  the  court  of 
Common  Pleas,  with  power  to  draw  inferences  of  fact.  The  court  having  been  equally 
divided  in  opinion,  the  junior  judge  withdrew  [831]  his  opinion,  and  judgment  "as 
entered  for  the  plaintiff.  From  this  judgment  there  has  been  an  appeal.  I  think  that 
the  judgment  as  it  stands  is  right,  and  should  be  affirmed. 

Before  stating  my  reasons  for  this  judgment,  1  will  recapitulate  the  facts  stated  in 
the  case,  and  the  inferences  of  fact  which  in  my  opinion  should  be  drawn  from  them, 
as  it  is  on  these  I  give  judgment.  So  far  as  they  raise  the  present  point,  they  are 
short,  and  in  my  opinion  clear. 

The  plaintiff  purchased  a  house,  No.  107  Wood  Street,  consisting  of  three  floors, 
in  each  of  which  was  one  antient  window.  Having  purchased  it,  he  made  alterations 
in  the  windows  in  the  first  and  second  floors.  Whether  these  two  altered  windows 
continued  privileged  after  these  alterations,  depends,  according  to  the  decision  in 
Hutchinson  v.  Copestake  (in  Error),  ante,  vol.  ix.,  p.  863,  on  a  question  of  fact,  viz. 
whether  these  alterations  were  so  great  that  the  two  altered  windows  on  the  Brat  and 
second  Boors  could  not  be  considered  as  continuations  of  the  two  antient  windows  on 
these  floors.  This  question  of  fad  is  one  which  it  is  unnecessary  to  decide  :  for,  the 
question  now  raised  depends  on  the  right  to  the  antient  window  on  the  third  Boor, 
which  was  untouched,  and  remains  in  precisely  the  state  in  which  it  always  was ;  and 
there  is  no  pretence  for  Baying  thai  the  obstruction  of  the  unaltered  window  in  the 
third  floor  was  necessary  in  order  to  obstruct  the  altered  windows  on  the  Brat  and 
second  floors  below  it.     But  the  plaintiff,  beside    altering  the  old  Brat  and  second 


L370  JONES    V.   TAPLING  12  C.  B.  (N.  S.)832. 

floors,  also  built  a  new  fourth  and  a  new  fifth  storey,  in  each  of  which  he  put  a  new 
window  ;  and  it  was  found  in  the  case  as  a  fact  that  these  new  windows  were  so 
situated  that  it  was  impossible  for  the  owners  of  the  adjoining  property  to  obstruct 
them  without  also  obstructing  to  [832]  an  equal  or  greater  extent  the  windows  below. 
I  think  this  very  improbable  ;  but  I  cannot  take  on  myself  to  say  that  it  might  not 
be  impossible  to  obstruct  the  upper  windows  by  means  of  poles  and  boards,  and  there- 
fore I  will  accept  this  fact  as  it  is  stated,  though  doubting  much  its  accuracy. 

There  is  nothing  stated  in  the  case  tending  to  shew  that  the  plaintiff  intended  to 
abandon  his  right  to  the  antient  unaltered  window  on  the  third  floor  ;  and  I  draw  the 
inference  of  fact  that  he  did  not  so  intend,  and  that  there  was  nothing  from  which  the 
defendant  could  reasonably  suppose  that  he  did  intend  to  abandon  it.  I  mention  this 
inference  of  fact  for  the  purpose  of  shewing  that,  in  my  opinion,  no  question  arises 
on  the  doctrine  discussed  in  Stokoe  v.  Singers,  8  Ellis  &  B.  31.  I  completely  approve 
of  the  decision  in  that  case  ;  but  the  above  finding  of  the  facts  prevents  it  from  being 
applicable  to  the  present  case.  But  I  also  find,  as  an  inference  of  fact,  that  the 
plaintiff  did  intend  his  new  windows  on  the  fourth  and  fifth  storeys  to  be  permanent, 
and  that  he  so  conducted  himself  as  to  induce  the  defendant  to  believe  that  these 
windows  were  intended  to  be  permanent,  and  that,  if  they  were  left  unobstructed  for 
twenty  years,  they  would  become  privileged. 

The  defendant,  who  owned  adjoining  premises,  proceeded  to  build  on  them  in  the 
manner  in  which  he  would  have  been  entitled  to  do  if  there  was  no  privileged  window 
on  the  plaintiff's  third  floor  ;  and  he  built  so  high  as  to  obstruct  both  the  antient 
window  on  the  third  floor  and  the  new  windows  on  the  fourth  and  fifth  floors.  The 
plaintiff  protested  against  his  doing  so,  and  cannot  be  considered  as  meaning  to  license 
this,  or  to  induce  the  defendant  so  to  build  :  but,  according  to  Remskaw  v.  Bean, 
18  Q.  B.  112,  the  throwing  out  of  the  new  windows  above  the  antient  win-[833]-dow 
rendered  the  obstruction  lawful ;  and  the  defendant  built  while  the  obstruction  was, 
according  to  that  case,  lawful. 

The  plaintiff,  under  the  advice  of  counsel,  blocked  up  his  now  windows,  and  brought 
this  action  for  the  continued  obstruction  of  his  antient  and  unaltered  light,  by  the 
maintenance  by  the  defendant  of  the  house  which  had  been  erected  whilst  the  defen- 
dant was  induced  by  the  plaintiffs  acts  to  believe,  and,  as  I  find  as  a  fact,  was  justified 
in  believing,  and  did  believe,  that  the  new  windows  were  to  be  permanent. 

Such  being  the  state  of  the  case,  it  becomes  in  my  opinion  necessary  to  decide  in 
this, — a  court  of  error, — whether  the  owner  of  land  who  uses  it  so  as  to  obstruct  an 
antient  unaltered  window,  can  justify  or  excuse  this  obstruction,  on  the  ground  that 
the  owner  of  that  antient  privileged  window  has  opened  a  new  and  unprivileged  one 
in  such  a  position  that  it  cannot  be  obstructed  without  at  the  same  time  obstructing 
the  privileged  window.  The  actual  point  raised  is,  whether  he  can  justify  continuing 
the  obstruction  after  the  unprivileged  windows  had  been  closed  :  but,  to  decide  that, 
it  is  necessary  to  consider  whether  the  original  obstruction  was  at  the  time  it  was 
erected  lawful  or  excused  :  and,  after  carefully  considering  the  opinions  of  those  who 
differ  from  me,  notwithstanding  the  respect  I  entertain  for  their  judgments,  I  am  of 
opinion  it  was  not. 

This  question  was,  I  believe,  first  mooted  in  the  case  of  Renshaw  v.  Bean,  decided 
in  1852.  In  that  case,  Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  court, 
states  the  material  facts  to  be,  that  "the  plaintiff,  about  eighteen  or  nineteen  years 
ago,  re-built  his  house,  the  outward  wall  being  on  the  old  foundation  ;  that  he  raised 
it  a  storey  higher,  putting  windows  into  the  new  storey,  and  altering  the  dimen-[834]- 
sions  of  all  the  windows  in  the  lower  storeys,  although  they  still  embraced  portions  of 
the  space  occupied  by  the  old  windows;  that  the  defendant,  in  the  year  1850,  rebuilt 
his  house,  and  raised  it  a  storey,  to  about  the  same  elevation  as  the  plaintiffs  ;  that 
thereby  he  obstructed  the  new  windows  in  the  upper  storey  of  the  plaintiffs  house ; 
that,  without  building  a  wall  similar  to  the  wall  of  the  defendant's  new  house,  the 
defendant  could  not  have  prevented  the  plaintiff  from  enjoying  the  free  use  of  the 
new  windows  in  the  upper  storey  of  the  plaintiff's  new  house  ;  and  that  this  wall  so 
raised  to  its  present  height  darkened  and  obstructed  all  the  windows  in  the  lower 
storeys  of  the  plaintiff's  house."  The  report  professes  to  set  out  the  special  case  on 
which  this  judgment  was  given;  and  in  it  the  facts  differ  much  from  those  stated  in 
the  judgment,  for,  in  the  case,  it  is  expressly  stated  that  the  number  of  storeys 
remained  the  same  ;  but,  as  was  pointed  out  by  Kindersley,  V.  C,  in  Wilson  v.  Townend, 
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30  Law  J.,  Ch.  25,  it  is  immaterial  whether  the  facts  really  were  us  stated  or  not,  for 
the  court  decided  the  law  on  the  supposition  that  such  were  the  facts.  Lord  Campbell 
proceeds  to  say  that  the  defendant,  "  if  lie  did  not  commit  any  trespass,"  was  at  liberty 
to  interrupt  the  enjoyment  of  the  unprivileged  windows,  so  as  to  prevent  them  from 
becoming  privileged.  I  may  say,  in  passing,  that  this  is  a  proposition  to  which  I 
assent,  so  long  as  the  important  qualification  (if  he  did  not  commit  any  trespass)  is  not 
lost  sight  of.  Lord  Campbell  thence  draws  the  conclusion  that,  if  in  the  exercise  of 
this  liberty  the  defendant  did  obstruct  antient  windows,  "the  primary  cause  of  this 
misfortune  was  the  plaintiffs  own  act,  in  raising  his  house  and  opening  the  new  windows 
in  it,  which  had  acquired  no  privilege  ;  "  "  that  the  obstruction  of  the  privileged  portions 
of  [835]  these  windows  is  a  necessary  consequence  of  the  unprivileged  windows,"  and 
excused  or  justified  thereby  ;  and  therefore,  as  is  implied,  though  not  expressly  said, 
is  no  trespass  or  wrong.  And  he  further  proceeds  to  say  that  this  defence  might  be 
given  in  evidence  under  the  plea  in  that  case,  which  was  a  traverse  of  the  right  ;  for, 
says  he,  "the  plaintiff  has  by  his  own  acts  of  excess  at  all  events  suspended  and  lost 
for  the  time  his  former  right,  if  he  has  not  actually  and  wholly  destroyed  it,"  which 
is  not  quite  the  same  proposition  as  that  enunciated  before. 

Before  giving  my  reasons  for  dissenting  from  these  conclusions,  I  will  proceed  to 
state  the  subsequent  decisions. 

In  Wilson  v.  Tovmend,  the  plaintiff,  being  owner  of  a  house  with  antient  lights  in 
it,  moved  for  an  injunction  to  prevent  the  defendant  from  completing  a  building  the 
effect  of  which  would  be  to  darken  the  plaintiff's  antient  lights.  The  ingenuity  of  the 
defendant's  legal  advisers  discovered  that  two  of  the  windows  on  the  basement  floor 
had  been  enlarged  within  the  last  twenty  years,  and  that  windows  had  within  the 
same  time  been  opened  in  one  of  the  upper  storeys.  It  was  not  pretended  that  the 
new  building  was  erected  for  the  purpose  of  obstructing  these  unprivileged  windows, 
nor  that  the  defendant  had  ever  complained  of  them  :  but  it  was  said  that  their  exist- 
ence gave  him  a  legal  right  to  disregard  the  antient  windows.  The  case  seems  to  me 
well  calculated  to  shew  that  the  doctrine  in  Renshaw  v.  Bean,  if  maintained,  might  lead 
to  inconvenient  results.  The  Vice-Chancellor,  though  seemingly  not  satisfied  with 
that  case,  would  not,  on  a  legal  question,  overrule  the  decision  of  a  court  of  law,  but 
left  the  parties  to  their  legal  remedy.  The  case  was,  I  believe,  afterwards  compromised. 
It  certainly  does  not,  in  [836]  my  opinion,  add  to  the  authority  of  Renshaw  v.  Bean, 
18  Q.  B.  112. 

In  Cooper  v.  Hubbuck,  31  Law  J.,  Ch.  123,  the  Master  of  the  Rolls  approved  of 
Kenshaw  v.  Bean,  but  seemed  to  think  that  it  was  not  to  be  acted  upon,  except  in 
eases  where  the  alteration  was  such  as  materially  to  prejudice  the  enjoyment  of  the 
adjoining  property, — a  qualification  very  difficult  to  apply  in  a  court  of  law. 

In  this  state  of  the  authorities,  the  case  of  Hutchinson  v.  Copestake,  ante,  vol.  viii., 
]).  102,  came  on.  That  was  a  special  case  stated  for  the  opinion  of  the  court  of 
Common  Fleas,  with  power  to  draw  inferences  of  fact.  The  facts  were  similar  to 
those  stated  in  the  judgment  in  Renshaw  v.  Bean,  with  the  additional  fact  that  the 
plaintiff  in  Hutchinson  v.  Copestake  blocked  up  the  new  windows  in  the  upper  storey 
before  action  commenced.  The  court  of  Common  Pleas  held  themselves  bound  by 
Renshaw  \.  Bean,  as  being  the  decision  of  a  court  of  co-ordinate  jurisdiction,  and, 
without  expressing  any  opinion  of  their  own,  gave  judgment  for  the  defendant.  From 
this  decision  there  was  an  appeal,  which  was  argued  in  the  Exchequer  Chamber,  before 
my  Brothers  Crompton,  Bramwell,  Channell,  Hill,  and  myself.  The  decision  in 
"»■  v.  BeaTi  was  much  discussed  by  as  whilst  considering  thai  case.  Ultimately, 
it  was  not  necessary  to  determine  whether  Uenshiur  v.  lienn  was  well  decided,  as  all 
of  us  assented  to  t  he  law  stated  by  my  Brother  Crompton  in  his  judgment,  viz.  that 
the  "lights  in  respect  of  which  the  right  of  action  is  sought  to  be  enforced  must  be 
substantially  the  same  as  the  lights  which  have  been  gained  by  User  or  grant  :"  and, 
having  in  that  case  power  to  draw  inferences  of  fact,  we  all  found,  as  an  inference 
of  fact,  that  no  one  of  the  existing  windows  was  substantially  a  continuation  of  [837] 
the  antient  light,  though,  in  parts,  they  occupied  the  same  space.  This  tindiug  oi  fact 
was  sufficient  for  the  decision  of  t  he  case  :  ami  the  ease  of  /,'<  nshaw  \ .  Bean  «as  neither 
overruled  nor  affirmed  by  the  court  of  error  on  that  occasion. 

I  have  been  thuB  particular  instating  what  really  happened  in  Hutchinson  v.  <  'opt  - 
because  Mr.  Archibald  in  his  argument  seemed  to  think  that  the  case  oi  !■  Bean 

was  affirmed   in  error  on  that    occasion,      In    l, id,  the   majority  ot    the   OOUrl    of   error, 
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as  then  constituted,  were  prepared,  if  necessary,  to  overrule  that  decision  :  but  they 
did  not  do  so,  and  therefore  it  was  still  binding  on  the  judges  in  the  court  of  Common 
Pleas  in  the  present  case  :  and,  accordingly,  all  of  them  acted  on  the  decision  as  binding 
on  them,  though  they  appear  to  have  taken  different  views  as  to  what  that  decision 
amounted  to,  and  they  came  to  opposite  conclusions  as  to  the  results  to  be  arrived  at 
by  following  out  that  decision. 

My  Brother  Keating  states  that,  in  his  opinion,  the  principle  was,  "that  the  rights 
of  the  servient  owner  in  respect  of  his  land,  being  limited  onlj'  by  the  user  to  which  he 
has  assented,  and  for  so  long  only  as  it  is  substantially  adhered  to,"  "the  essential  mis- 
user by  the  dominant  owner  of  that  right,  to  the  prejudice  of  the  servient  proprietor, 
does  not  so  much  confer  upon  the  latter  any  new  rights  of  obstruction,  as  that  it 
remits  him  to  his  former  territorial  rights,  to  the  extent  to  which  those  conditions  have 
been  violated  upon  which  alone  his  consent  to  their  limitation  was  given."  And  my 
Brother  Byles  seems  to  adopt  the  view  that  the  right  is  suspended,  and  is  consequently 
gone  when  the  proprietor  of  the  servient  tenement  has  acted  on  the  supposition  that 
ne  has  been  remitted  to  his  original  territorial  rights  whilst  it  was  suspended  and  he 
had  reason  to  believe  that  the  unprivileged  [838]  windows  opened  by  the  owner  of 
the  dominant  tenement  were  intended  to  be  permanent.  If  it  were  the  law  that 
a  person  opening  any  new  window,  however  small,  in  such  a  position  that  it  could  not 
be  obstructed  without  obstructing  an  antient  one,  forfeited  his  antient  light,  it  might 
lead  to  very  hard  and  inconvenient  results.  In  If'ilson  v.  Townend,  a  case  actually 
occurred,  in  which  the  owner  of  adjoining  property  claimed  to  be  at  liberty  to  build 
so  as  to  obstruct  the  whole  of  the  lights  of  an  antient  house,  on  account  of  very  slight 
additional  windows,  of  the  existence  of  which  he  had  never  complained  :  and  it  is 
quite  conceivable  that  even  more  extreme  cases  might  arise.  This  seems  to  have  led 
the  Master  of  the  Rolls,  in  Cooper  v.  Hubbuck,  to  suggest  that  the  doctrine  could  only 
apply  where  the  new  light  materially  prejudiced  the  owner  of  the  servient  tenement. 
My  Brother  Crompton,  in  Hvichinson  v.  Copestake,  found  much  fault  with  this  doctrine 
of  the  Master  of  the  Rolls.  But  I  presume  that  the  same  considerations  have  led  my 
Brother  Keating  to  use  the  words  "  substantial "  and  "  essential "  in  the  passage  in  his 
judgment  above  quoted.  I  think,  however,  that  these  can  be  no  elements  in  the 
question.  Indeed,  I  have  some  difficulty  in  understanding  what  is  the  meaning  of  the 
terms  "material,"  "substantial,"  or  "essential,"  as  applied  to  such  a  question.  Any 
window  will  in  the  course  of  twenty  years  become  privileged,  and  then  the  owner  of 
the  servient  tenement  will  be  under  a  restriction  not  to  use  his  land  in  such  a  manner 
as  to  obstruct  this  window.  That  restriction  is  the  same,  whether  the  window  be 
great  or  small.  It  is  very  true  that  the  amount  of  the  annoyance  to  the  occupier 
of  the  land  which  is  overlooked,  arising  from  the  intrusion  on  his  privacy,  is  very 
materially  greater  when  the  window  is  large  ;  but  the  law  does  not  [839]  protect  the 
right  to  privacy,  as  it  does  that  to  light  and  air.  It  may  be  that  the  reason  for  this 
distinction  given  in  the  old  cases,  viz.  that  "light  and  air  are  things  of  necessity,  while 
prospect  and  privacy  are  but  things  of  delight,"  is  more  quaint  than  satisfactory  :  but 
it  is  not,  I  believe,  proposed  by  any  one  to  disturb  that  distinction  now.  If  it  were 
so  proposed,  I  think  more  substantial  reasons  for  supporting  it  might  be  assigned  :  but, 
as  it  is  not  so  proposed,  I  only  desire  to  point  out  that  the  restriction  on  the  use  of 
the  servient  land  consequent  on  the  privilege  acquired  by  a  window  depends  on  its 
situation,  and  is  independent  of  its  size  ;  and  therefore  it  seems  to  me  that,  if  the 
right  to  restrict  the  use  of  adjoining  land  so  as  to  obstruct  an  antient  light,  is  forfeited 
by  the  opelring  of  any  new  window  however  large  in  such  a  position  as  that  it  will 
become  privileged  unless  that  restriction  is  interfered  with,  it  must  be  forfeited  by  the 
opening  of  every  new  window  in  such  a  position,  however  small  it  may  be.  And  it 
further  seems  to  me  that  the  right,  if  suspended  at  all,  must  be  destroyed  ;  so  that  I 
think  my  Brother  Byles,  having  gone  as  far  as  he  did,  ought  logically  to  have  gone 
further,  and  to  have  concurred  with  my  Brother  Keating  altogether. 

I  agree  with  what  was  said  in  Stokoe  v.  Singers,  8  Ellis  &  B.  31,  that,  when  the 
owner  of  the  antient  light  induces  the  owner  of  the  land  to  act  upon  the  belief  that 
he  has  permanently  abandoned  his  right,  he  is  precluded  from  saying  that  he  did  not 
intend  to  abandon  the  right,  and  the  right  is  gone,  whatever  might  be  his  real  inten- 
tion :  but  that  is  not  because  the  right  was  suspended,  but  because  the  owner  of  the 
right  has  precluded  himself  from  denying  that  it  was  gone.  Now,  as  I  have  already 
said,  when  stating  what  inferences  of  fact  I  drew  from  the  statements  in  the  case, 
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[840]  the  plaintiff  in  the  present  case  neither  intended  to  abandon,  nor  induced  the 
defendant  to  believe  that  he  intended  to  abandon,  the  unaltered  window  on  the  third 
floor.  He  did  intend  to  add  two  permanent  new  windows  above  it;  and,  if  the  legal 
effect  of  that  was  to  forfeit  his  right,  it  is  gone  ;  but  be  lias  done  nothing  fco  preclude 
himself  from  contending  that  his  right  still  exists. 

I  do  not  think  that  the  defendant  has  made  out  that  in  law  this  does  work  a  for- 
feiture. I  am  relieved  from  arguing  this  point  at  length,  because  it  is  dealt  with  by 
Erie,  0.  ■'.,  in  his  judgment  below,  in  a  maimer  to  my  mini]  very  satisfactory.  1  will 
only  acid  that  forfeitures  have  generally  been  looked  upon  in  English  law  as  odious, 
and  not  to  be  encouraged  :  so  that  it  seems  to  me  rather  contrary  to  the  usual  course 
of  law  to  raise  by  inference  a  new  cause  of  forfeiture  :  and  as,  confessedly,  there  is  no 
ease  or  book  of  authority  prior  to  Renshaw  v.  Bean,  in  1852,  in  which  such  a  ground 
of  forfeiture  is  suggested,  and  as  it  seems  to  me  that  it  is  not  analogous  to  any  other 
known  and  established  cause  of  forfeiture,  I  think  we  should  be  unwilling  to  support 
it,  even  if  we  thought  it  a  doctrine  convenient  in  itself,  which  I  do  not. 

For  these  reasons,  I  must  dissent  from  the  opinions  of  my  Brothers  Keating  and 
Byles. 

I  agree,  in  the  result,  with  the  judgments  below  of  Kile,  C.  .1.,  and  my  Brother 
Williams.  They,  sitting  in  a  court  of  co-ordinate  jurisdiction,  were  bound  to  act  upon 
the  decision  in  Rensham  v.  Bran:  but  they  do  not  express  any  opinion  that  the  case 
was  well  decided  ;  and  I  do  not  think  that  anything  is  said  by  either  of  them  which 
indicates  that,  if  sitting  in  a  court  of  error,  they  might  not  agree  with  me  in  saying 
that  the  case  was  not  well  decided.  They,  however,  understand  that  decision 
differently  from  my  Brothers  Byles  and  Keating. 

[841]  My  Brother  Williams  states  it  thus, — "The  authorities  have  established  the 
doctrine,  so  as  to  be  indisputable  unless  in  a  court  of  error,  that,  where  the  owner  of  the 
dominant  tenement  has  exceeded  the  limits  of  his  admitted  right  to  the  access  of  light 
and  air  either  by  enlarging  or  altering  an  antient  window,  or  opening  an  additional 
one,  and  has  thereby  put  himself  into  such  a  position  as  that  the  excess  cannot  be 
obstructed  by  the  owner  of  the  servient  tenement  without  at  the  same  time  obstruct- 
ing the  admitted  right,  no  action  can  be  maintained  for  the  latter  obstruction,  because 
it  was  unavoidably  caused  by  the  exercise  of  the  right  of  the  owner  of  the  servient 
tenement  to  obstruct  the  excess,  if  he  should  think  tit  to  incur  the  trouble  and  expense 
of  thus  using  his  own  land  :  and  those  grounds  would,  I  think,  afford  a  good  pica  by 
way  of  justification  in  an  action  for  the  obstruction  of  the  admitted  right." 

The  plea  which  my  Brother  Williams  suggests  has  never  yet  been  pleaded  in  any 
case.  1  agree  with  him  that  such  a  plea  might  be  framed,  on  the  authority  of 
«  "'/■  v.  Bean.  The  plea  would  confess  that  the  plaintiff  had  an  antient  window 
to  which  of  right  light  ought  to  come,  and  that  the  defendant  obstructed  it;  but  it 
would  excuse  this  interference  with  the  plaintiffs  admitted  right,  by  averring  that 
the  plaintiff' had  in  a  different  part  of  his  building  put  out  a  new  window  looking  over 
the  defendant's  premises,  that,  il  the  acre-.-  ol  light  to  this  new  window  was  not 
obstructed  for  twenty  years  it  would  become  indefeasible,  and  therefore  the  defendant 
did  obstruct  it,  and,  as  he  could  not  otherwise  obstruct  the  new  window,  he  did  in  so 
doing  necessarily  obstruct  the  old  one,  doing  no  unnecessary  damage. 

I  may  observe  that,  in  no  one  of  tin;  cases  in  which  the  question  has  arisen,  would 
such  a  plea  have  an-[842]-swered  the  defendant's  purpose,  as  the  facts  were  always 
such  as  would  have  supported  a  new-assignment  thai  the  action  was  brought  for 
obstructing  to  a  greater  extent  and  for  other  purposes,  and  that  the  obstruction  was 
maintained  longer  than  was  necessary  for  that  purpose;  and,  according  to  the  judg- 
ment of  Erie,  0.  J.,  and  Williams,  .1.,  in  this  case,  such  a  new  assignment  would  be 
good.  In  truth,  the  defendant  in  each  of  the  cases, — Renshaw  v.  Bean,  Wilson  v. 
Townend,  Hutchinson  v.  ( 'opestake,  Binckes  v.  Posh,  ante,  vol.  ad.,  p.  324,  and  the  principal 
case,  acted  as  if,  according  to  my  Brother  Keating's  idea,  he  was  reunited  without 
any  restriction  to  his  antient  territorial  lights:  and  he  built  his  new  house,  not  in 
otilcr  to  stop  this  new  light,  but  because  In-  thought  he  was  under  no  obligation  to 
respect  the  old  one.  If,  therefore,  the  effeel  oi  Renshaw  v.  Beam  is  merely  to  excuse 
an  interference  with  the  admitted  right  to  this  limited  extent,  it  is  of  less  practical 
importance. 

1  have  considered   this   point   of   the   case    with    unusual  care,  owing  to  my  respect 

for  the  judgment  of  those  who  decided  Rt  n<lini>-  v.  Bean,  and  of  my  Brothers  Crompton 
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and  Hill  who  in  Hutchinson  v.  Copestake  were,  I  believe,  inclined  to  support  RensJiaw  v. 
Bean  on  this  ground.  Having  done  so,  I  must  act  on  my  own  opinion  ;  and  it  seems 
to  me  very  clear  that  such  a  plea  is  in  itself  bad,  for  the  reasons  I  will  now  give. 

It  is  quite  true  that  the  opening  of  a  new  window  looking  into  the  grounds  of 
another  may  not  only  annoy  that  neighbour,  but  may  often  affect  the  value  of  his 
property.      I  do  not  doubt  that  the  marketable  value  of  a  villa  with  a  garden  inclosed 
by  trees,  and  secluded  from  public  view,  would  be  seriously  affected  if  a  fresh  storey 
were  raised  on  a  neighbouring  house,  so  as  to  overtop  the  trees  and  expose  the  garden 
to  the  [843]  view  of  neighbours  :  but  the  law  of  England  considers  this  no  injury. 
No  action  lies  against  him  who  put  up  the  new  window  :  there  is  no  equity  to  restrain 
him  from  doing  so :  he  has  done  an  act  perfectly  legal,  though  it  may  be  annoying  to 
his  neighbour.     But  though,  in  opening  a  new  window,  he  has  done  a  lawful  act,  he 
does  not  thereby  acquire  any  right  against  his  neighbour.     That  neighbour  may  use 
his  land  just  as  before  :  if  he  does  it  so  as  to  obstruct  the  unprivileged  window,  he, 
in  his  turn,  does  a  lawful  act,  though  it  may  be  annoying  to  the  owner  of  the  unprivi- 
leged window.     He  does  this,  not  in  the  exercise  of  any  new  right  to  obstruct  that 
window,  but  in  exercise  of  his  former  rights  to  use  his  property  as  before,  though  it 
may  obstruct  that  unprivileged  window.     The  motive  for  exercising  the  right  may 
be  a  wish  to  obstruct  the  window  :  but  his  right  is  to  use  his  land  as  before,  without 
any  new  restriction.     I  may  seem  pedantically  punctilious  in  expressing  this :  but 
it  seems  to  me  that  much  of  what  I  consider  the  fallacy  in  reasoning  of  those  from 
whom  I  differ,  consists  in  laying  down  as  a  premise  that  there  is  a  right  to  obstruct 
the  new  window  (which  is  true  in  the  sense  that  it  is  not  wrong  to  do  acts  otherwise 
lawful,  though  they  have  the  effect  of  obstructing  the  window),  and  then  reasoning 
upon  it  as  if  it  was  true  in  the  sense  that  a  fresh  right  was  conferred,  and  therefore 
that  acts,  not  otherwise  lawful,  became  excused,  if  done  in  exercise  of  that  right.     It. 
is  also  true  that,  at  the  end  of  twenty  years,  the  new  window  will,  if  not  obstructed 
in  the  interval,  become  itself  privileged,  and  the  owner  of  that  window  will  have  a 
right  to  restrict  the  owner  of  the  land  from  using  his  land  so  as  to  obstruct  the 
window  thus  by  lapse  of  time  become  a  privileged  window.     As,  by  the  hypothesis, 
he  could  not  during  the  interval  use  his  land  so  as  to  obstruct  this  as  yet  [844]  unprivi- 
leged window,  without  at  the  same  time  obstructing  the  old  one,  there  is  no  more 
extensive  restriction  imposed  upon  him  by  the  new  window  becoming  privileged  than 
existed  before  the  new  window  was  opened  ;  but  there  is  a  new  title  acquired  to  this 
restriction  ;  and,  as  it  is  possible  that  the  two  windows  may  come  into  different  hands, 
so  that  the  owner  of  the  land,  if  he  wishes  to  buy  up  the  rights  to  the  lights,  may  be 
forced  to  bargain  with  two  persons  instead  of  one,  some  inconvenience  may  arise  from 
this  :  but  it  is  remote  and  slight,  and  indeed  it  requires  some  ingenuity  to  discover 
that  any  inconvenience  can  arise  from  the  double  title  to  the  same  restriction.     The 
real  hardship  upon  the  owners  of  adjoining  land  is  in  cases  where  privacy  is  of  value  : 
there,  if  an  old  privileged  window  of  such  size  and  extent  as  to  be  no  annoyance  is  to 
be  respected,  it  may  deprive  the  owner  of  the  land  of  the  power  of  obstructing  new 
windows  of  such  size  and  extent  as  to  destroy  his  privacy  altogether,  and  not  only 
annoy  him,  but,  as  I  have  already  pointed  out,  seriously  affect  the  value  of  his  property. 
Still,  though  this  is  a  great  damnum,  it  is  no  injuria.     No  action  lies  for  it :  no  injunc- 
tion in  equity  can  be  obtained  to  prevent  it. 

Now,  the  supposed  plea,  if  good,  must  be  supported  on  analogy  to  those  which 
excuse  a  trespass  to  real  property,  on  the  ground  that  it  was  necessary  for  the 
purpose  of  abating  a  nuisance  erected  or  maintained  by  the  plaintiff,  or  an  assault 
or  imprisonment  as  necessary  to  prevent  the  plaintiff  committing  a  wrong,  Arc.  In 
such  a  case,  the  plaintiff's  right  to  the  possession  of  his  close,  or  to  his  personal 
liberty,  is  neither  destroyed  nor  suspended  ;  but  the  defendant  is  excused  because 
the  interference  with  that  right  was  necessary  to  prevent  an  injury  to  himself  by 
the  plaintiff.  "The  reason,"  says  Blackstone  (3  Comm.  6),  speaking  of  the  [845] 
abatement  of  a  nuisance,  "why  the  law  allows  this  private  and  summary  method  of 
doing  oneself  justice  is,  because  injuries  of  this  kind,  which  obstruct  or  annoy  such 
things  as  are  of  daily  convenience  and  use,  require  an  immediate  remedy,  and  cannot 
wait  for  the  slow  progress  of  the  ordinary  forms  of  justice."  This  assumes  that  what 
is  to  be  redressed  in  a  summary  way,  is  an  injury  which  might  be  redressed  by  the 
ordinary  course  of  justice.  It  would  be  a  strange  anomaly  if  we  were  to  say  that  we 
do  not  approve  of  the  old  established  doctrine  that  a  mere  invasion  of  privacy  is  no 
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injury,  and,  though  admitting  that  this  doctrine  is  so  well  established  that  no  court 
can  grant  any  redress,  we  were  to  support  the  defendant  if  he  takes  the  law  into  bis  own 
hands,  and  excuse  him  if  he  interferes  with  a  legal  right  of  his  neighbour,  provided  it 
is  done  for  the  purpose  of  protecting  his  privacy.  Would  a  plea  be  good,  justifying  a 
trespass  on  the  plaintiffs  land  fur  the  purpose  of  obstructing  this  new  window,  if  it 
could  not  otherwise  be  done  '.  Or,  if  the  plaintiff  happened  to  have  a  private  light  of 
way  from  his  door,  could  the  owner  of  the  servient  tenement  justify  obstructing  that 
right  of  way,  if  a  new  light  were  thrown  out  above  the  door,  and  that  new  light 
could  not  be  obstructed  without  obstructing  the  right  of  way  1  I  suppose  it  will 
scarcely  be  said  that  such  pleas  would  be  good:  indeed,  Lord  Campbell  himself,  in 
Renshaw  v.  lU<m,  confines  the  right  to  obstruct  the  new  window  to  cases  in  which  the 
party  in  doing  so  commits  no  trespass.  But,  why  should  the  defendant  be  excused 
from  interfering  with  the  right  of  the  plaintiff  to  light  to  his  window  on  the  third 
floor,  by  an  act  of  the  plaintiff  which  would  not  excuse  or  justify  an  interference  with 
any  other  right  of  the  plaintiff,  such  as  his  right  to  the  exclusive  possession  of  his  own 
land,  or  his  right  of  way,  if  he  had  it?  It  is  true  [846]  that  the  act  of  the  plaint  ill' 
has  been  that  of  opening  new  windows,  and  the  right  of  the  plaintiff  which  is  inter- 
fered with  is  in  respect  of  an  old  window.  So  far,  there  is  something  in  common. 
"There  is  lights  in  both."  But,  in  every  other  respect,  they  are  as  distinct  as  any 
other  rights,  as  will  be  seen  from  this  supposed  case.  The  fourth  and  fifth  storeys 
here  might  have  been  separate  tenements  at  the  time  when  the  new  windows  were 
thrown  out,  and  afterwards,  within  the  twenty  years,  have  come  into  the  same  hand 
as  the  third  floor.  I  take  it  that,  if  such  had  been  the  case,  the  defendant  would 
have  as  much  excuse  for  interfering  with  the  third  floor  window  to  prevent  the 
plaintiff  from  continuing  and  maintaining  the  new  windows  as  he  now  has  :  but  it 
would  then  have  been  too  obvious  for  dispute,  that  the  right  infringed  was  a  right 
wholly  distinct  from  that  which  would  at  the  end  of  the  twenty  years  be  acquired. 

It  seems  to  me  that  the  supposed  excuse  for  interference  cannot  be  supported, 
unless  it  is  extended  to  justify  the  interference  with  any  other  right  of  the  plaintiff, 
which  I  think  would  be  against  principle ;  or  unless  the  right  to  light  is  subject  to 
some  implied  condition  that  no  new  lights  should  be  opened  ;  in  which  ease  I  think 
my  Brother  Heating's  conclusion  would  follow. 

I  have  only  one  more  remark  to  make.  It  has  been  said  that,  right  or  wrung,  the 
case  of  Renshaw  v.  Bean  has  been  decided,  and  that  we  should  not  unsettle  the  law. 
I  think,  if  we  acted  on  this  principle,  we  should  be  abandoning  the  proper  functions 
of  a  court  of  error.  There  are  cases  in  which  a  decision  originally  erroneous  has  Keen 
so  long  acquiesced  in  and  acted  on  that  a  return  to  the  proper  principle  would  greatly 
affect  existing  interests.  This  is  peculiarly  the  case  in  questions  of  conveyancing  law. 
There,  the  maxim  [847]  applies  "Communis  error  facit  jus."  But,  when  we  find  a 
modern  decision  which  has  been  questioned  at  once,  and  has  led  to  much  litigation, 
we  ought,  as  it  seems  to  me,  in  a  court  of  error,  to  inquire  whether  it  is  consistent 
with  principle,  and,  if  we  think  it  wrong,  to  overrule  it.  It  has  been  forcibly  observed 
by  an  American  author  of  repute, — 1  Phillipps  mi  Insurance,  393,  n.  1,  that,  to  do 
otherwise,  "  tends  to  reduce  jurisprudence  from  a  science  to  an  aggregation  of  dogmas." 

I  therefore  think  it  right,  sitting  here  in  a  court  of  error,  to  state  distinctly  that  1 
think  the  obstruction  of  the  plaint  ill's  third  Boor  window  by  the  defendant  was  wrongful 
from  the  beginning  ;  and  that  I  think  that  Renshaw  v.  Becm,  in  so  far  as  it  is  inconsistent 
with  that  conclusion,  was  wrongly  decided,  and  ought  to  be  overruled  :  and  that  it  is 
upon  that  ground  that  1  think  the  judgment  of  the  court  of  Common  Pleas  should  be 
affirmed. 

BRAMWELL,  I!  lam  of  opinion  lh.it  this  judgment  should  be  affirmed;  and  I 
cannot  help  thinking  that,  if  the  principles  on  which  the  question  depends  are  st  led 
with  precision,  and  steadily  kept  in  view,  the  case  ought  to  be  free  from  difficulty, 
Differing  from  what  1  know  to  be  my  Lord  Chief  Huron's  view  as  io  the  question  of 
fact  submitted  to  us,  I  entirely  agree  with  my  Brother  Blackburn  in  his  statement  of 
the  facts,  and  of  the  conclusion  and  inferences  to  be  drawn,  and,  indeed,  in  his 
reasoning;  but,  having  put  my  views  into  the  following  shape  before  reading  his 
proposed  judgment,  I  have  thought  it  right  to  express  them. 

Where  two  persons  are  owners  of  adjoining  lands,  each  has  the  common  proprietary 

right  to  deal  with  il  in  such  way  as  he  pleases,  subject  to  his  injuring  neither  Ins 
neighbour  nor   the   public.      Each   may  [848]   build  or  plat i    his  own    land  a  house, 
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with  or  without  windows,  or  a  wall  or  screen,  or  other  thing,  with  or  without  the 
object  of  dwelling  in  it,  or  with  or  without  any  other  object.  If  one  of  them  builds 
on  his  own  land,  whether  close  or  near  to  his  neighbour  or  not,  whether  with  or  without 
windows,  he  confers  no  new  right  on  the  latter,  who  may  build  or  place  on  his  land 
the  house,  wall,  or  screen  as  he  might  have  done  before,  and  no  further,  though  he  now 
may  thereby  cause  what  he  would  not  have  caused  before,  viz.  a  darkening  of  windows. 
If,  however,  he  does  not  exercise  his  right  for  twenty  years,  the  window  of  his  neighbour 
becomes  privileged:  that  neighbour  has  now  acquired  a  right  in  addition  to  his 
proprietary  right,  viz.  a  right  to  have  the  access  of  light  and  air  to  it  unobstructed ; 
and  the  owner  of  the  land  not  built  on  has  become!subject  to  a  servitude,  and  has  lost 
his  proprietary  right  to  build  or  place  anything  on  it  which  shall  obstruct  the  access  of 
light  and  air  to  his  neighbour's  window.  So  that  the  one  may  lawfully  build  on  his 
own  land,  and  open  any  number  of  windows  in  his  building,  and  by  so  doing  confers 
no  right  on  his  neighbour ;  the  other  may  build  or  erect  anything  on  his  land,  though 
he  obstructs  his  neighbour's  windows ;  but,  if  he  does  not  do  so  for  twenty  years,  he 
loses  his  right  to  do  so,  and  the  other  gains  the  right  to  prohibit  its  being  done.  Now, 
suppose  this  to  have  occurred, — suppose  the  house  built,  the  window  opened,  the  right 
to  prevent  its  obstruction  acquired,  and  the  proprietary  right  of  the  neighbour  to  use 
his  land  lost,  when  by  so  doing  he  obstructs  the  window.  Let  us  suppose  that,  and 
that  the  owner  of  the  building  opens  a  new  window  in  his  building, — does  he  by  so 
doing  confer  any  right  on  his  neighbour]  I  ask,  why?  He  would  not  have  done  so 
if  the  building  were  not  twenty  years  old,  as  I  have  shewn, — why  should  he  [849] 
now?  Does  the  servient  owner  re-acquire  his  proprietary  right  to  use  his  land  as  be 
thinks  fit  i  Again  I  ask,  why  should  he  ?  The  reason  commonly  given  is,  that  the 
new  light  is  wrongful.  But  it  is  not.  It  is  not  wrongful  to  build  a  house  with  fifty 
windows  next  to  your  neighbour  and  overlooking  him,  nor  with  forty-nine,  and  at  the 
end  of  ten  or  twenty  or  other  number  of  years  to  open  the  fiftieth.  And,  accordingly, 
Mr.  Archibald  could  only  put  the  case  thus, — that  it  was  wrongful  to  use  the  acquired 
right  to  have  the  old  windows  unobstructed,  for  the  purpose  of  acquiring  a  similar 
right  to  the  new  one.  But  it  would  be  a  strange  thing  if  precisely  the  same  act,  with 
precisely  the  same  object,  should  be  rightful  at  one  time,  but  wrongful  a  year  after, 
because  meanwhile  some  other  window  had  become  privileged.  The  privileged  window 
is  not  used  for  that  purpose.  It  may  have  the  effect  of  preventing  the  stoppage  of  the 
new  window,  but  it  is  not  used  for  that  purpose. 

The  case  put  by  my  Brother  Blackburn  may  lie  cited.  Suppose  a  way  to  a  door 
granted,  and  suppose  a  window  opened  over  the  door,  looking  on  the  land  over  which 
the  way  is,  so  that  the  window  cannot  be  stopped  except  by  stopping  the  way, — could 
the  way  be  stopped  on  the  ground  that  a  wrongful  use  is  being  made  of  the  way  ! 
Impossible.  Again,  suppose  the  owner  of  the  dominant  tenement  pulled  down  a  blank 
wall  on  it,  and  thereby  let  in  light  to  a  part  of  the  house  on  his  side,  and  also  thereby 
overlooked  the  servient  tenement, — could  the  privileged  windows  then  be  obstructed? 
Suppose  the  wall  fell  down,  or  was  blown  down, — would  the  not  re-building  of  it  be 
a  wrongful  using  of  the  privileged  lights?  Again,  suppose  a  window  nineteen  years 
old,  and  a  fresh  one  opened,  and  then  a  year  elapsed,  would  the  then  twenty-years-old 
window  have  got  a  privilege,  and,  [850]  if  so,  a  rightful  or  wrongful  one?  To  my 
mind,  the  burthen  of  proving  the  right  to  stop  the  privileged  window  is  on  the  defen- 
dant, and  he  has  brought  forward  nothing  to  support  his  case.  But  I  go  further,  and 
think  reasons  can  be  given  why  it  should  not  be  so.  What  additional  burthen  will  the 
new  window  throw  on  the  servient  tenement,  if,  as  is  true,  it  cannot  be  obstructed 
unless  the  old  windows  are  !  The  only  thing  that  can  be  suggested  is,  that  the  old 
windows  might  be  given  up  ;  and  then,  unless  the  new  window  had  become  privileged, 
the  lost  proprietary  right  would  revive,  and  so  it  is  of  importance  to  prevent  the 
acquisition  of  a  privilege  to  a  new  window.  But  the  objection  is  simply  fanciful.  It 
is  a  case  which  in  practice  never  did  nor  will  happen  ;  and  it  is  infinitely  more  reason- 
able to  hold  that  this  power  to  open  a  new  window  which  cannot  be  obstructed,  is  a 
rightful  consequence  of  the  possession  of  the  old  windows,  rather  than  a  wrongful  use 
of  them.  Again,  it  is  said,  privacy  may  be  interfered  with  by  a  new  light.  But,  in 
answer  to  this,  it  is  to  be  remembered  that  privacy  is  not  a  right.  Intrusion  on  it  is 
no  wrong  or  cause  of  action.  The  proof  (though  none  is  needed)  is  this.  If  No.  1 
and  No.  2  in  a  street  belong  to  different  owuers,  and  have  privileged  lights,  and  No. 
2  opeus  new  lights,  which  cannot  be  obstructed  without  obstructing  those  of  No.  1, 
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and  so  cannot  be  at  all,  and  so  will  in  twenty  years  become  privileged,  yet  no  action 
lies  against  the  owner  of  No.  2,  nor  of  No.  1.  And  this  suggests  to  me,  what  a  strange 
light  is  this  that  is  claimed  by  the  defendant.  If  the  dominant  owner  has  built  to 
the  edge  of  his  land,  and  throws  out  a  new  light  by  the  side  of  the  old,  the  new  light 
can  and  must  be  obstructed  without  obstructing  the  old.  But,  if  the  dominant  owner 
has  built  some  distance  from  his  boundary,  or  if  a  street  runs  between  [851]  him  and 
the  servient  owner,  and  so  the  latter  cannot  obstruct  the  new  lights  by  building  close 
to  them,  then  he  may  build  at  a  distance,  and  obstruct  both.  Again,  if,  where  the 
houses  are  differently  owned,  the  new  windows  in  one  cannot  be  obstructed,  because 
the  privileged  in  the  other  would  be,  what  difference  can  it  make  that  the  two  houses 
belong  to  one  owner?  What  if  they  do,  and  one  is  let  for  fifty  years,  and  the  tenant 
opens  new  windows,  does  this  supposed  right  then  accrue  to  the  servient  owner?  or 
does  it  on  the  expiration  of  the  term  ?  If  the  new  windows  are  not  then  closed,  does 
the  owner  make  a  wrongful  use  of  the  privileged  windows  of  one  house  because  he 
does  not  close  those  in  the  other  which  his  tenant  opened?  It  seems  impossible  to 
extend  this  doctrine  to  two  adjoining  houses :  but,  if  not,  why  to  two  windows  in  one 
house  ?  Can  the  rights  of  parties  depend  on  whether  the  windows  are  in  two  houses 
thrown  into  one,  or  in  one  house  divided  into  two,  or  not  so  thrown  or  divided  ! 
Further,  why  should  the  right  to  light  acquired  by  twenty  years'  enjoyment  be 
differently  treated  to  one  acquired  by  express  grant?  Suppose  a  grant  by  deed  that 
a  person  might  have  a  particular  window, — an  incorrect  expression,  because  every  man 
has  a  right  to  all  the  light  he  can  get,  without  any  grant,  and  could  maintain  an  action 
against  a  mere  wrong-doer:  see  per  Cresswell,  J.,  11  Exch.  864*, — but,  suppose  such 
a  grant,  and  a  grant  that  the  grantor  would  not  build  or  do  anything  on  his  own  land 
to  obstruct  it,  and  suppose  the  grantee  opened  a  new  window  above  it,  could  the 
grantor  then  say  the  right  to  the  granted  window  was  gone, — that  the  right  to  build 
on  his  land,  which  he  had  granted  and  covenanted  not  to  do,  was  restored  to  him? 
Surely  not.  If  he  did,  he  must  say  there  was  some  implied  qualification  or  exception 
in  his  absolute  grant,  which  [852]  could  not  be  contended.  Neither  is  there  in  the 
unqualified  right  given  by  the  statute  as  the  result  of  twenty  years'  enjoyment.  In 
truth,  the  contention  of  the  defendant  is,  to  put  a  qualification  and  restriction  not 
found  in  the  statute  on  the  right  acquired  according  to  that  statute.  And  for  this  and 
for  the  general  proposition  of  the  defendant  there  really  is  no  reason.  No  hardship  is 
inflicted  on  the  servient  tenement,  because,  as  I  have  said,  if  (as  by  the  hypothesis)  the 
owner  of  the  servient  tenement  was  by  the  right  acquired  by  the  privileged  windows 
prevented  building  on  or  otherwise  using  his  land  so  as  to  block  the  new  window,  the 
new  window  does  not  add  to  that  burthen  :  if  the  old  windows  did  not  so  prevent 
before  the  new  window,  neither  do  they  after. 

On  these  grounds,  then,  I  think  the  plaintiff  is  entitled  to  our  judgment,  and  of 
course  I  think  that  the  law  was  not  correctly  laid  down  in  liensliaw  v.  Bean,  18  Q.  B. 
112.  In  that  case,  however,  the  court  supposed  that  an  additional  burthen  was  imposed 
on  the  servient  tenement  by  what  had  been  done  by  the  plaintiff:  see  the  passage  at 
p.  I'll,  beginning  with  the  word  "Confessedly.''  How  that  could  be  there,  I  do  not 
see.  It  certainly  is  not  so  in  this  case,  though  1  cannot  think  it  would  make  any 
difference  if  it  were.  Then  Blanckard  v.  Bridges,  1  Ad.  &  E.  176,  5  X.  &  M.  567,  is 
relied  on.  In  that  case,  however,  the  windows  were  all  new  and  different;  and 
certainly  the  alteration  did  add  to  the  burthen  on  the  servient  tenement:  and,  with 
great  respect,  the  reason  there  given,  that,  unless  the  right  is  limited  to  the  identical 
windows,  inconvenience  will  arise  in  the  shape  of  difficult  questions,  is  not  satisfactory. 
It  is  true,  as  there  said,  no  cause  ought  to  be  surmised  other  t  ban  one  capable  of  pin 
ducing  the  effect:  but,  if  the  consent  of  the  owner  of  the  land  is  to  be  in  [853]  ten od 
it  ought  to  be  a  consent  to  such  a  burthen  as  the  window  imposes  on  him  ;  and  then 
the  question  would  be  whether  the  burthen  was  altered.  Bui  I  doubt,  with  greal 
respect,  if  the  consent  of  the  owner  of  the  dominant  tenement  is  in  question.  It 
certainly  is  not  under  Lord  Tenterden'a  Act  ;  and  the  right  might  now  (as  the  enjoy- 
ment need  not  be  as  of  right  |  l»'  gained,  not  only  without  the  consent,  but  also  wit  lion i 

the  knowledge  of  the  servient  owner.     But,  whatever  may  be  the  effect  of  these  i 
they  did  not  intend  to  overrule  former  decisions:  see  Blanchard  v.  Bridgt  ,  I  Ail.  a  E. 
I7<;,  5  N.  &  M.  567,  the  references  to  Chandler  \.  n,  2  Campb.  80,  and  in 

*Truscottv.  Tli<  MercJumi  Taylors' Company. 
C.  P.  xx.     I  l 
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Renshaw  v.  Bean,  18  Q.  B.  131,  the  passage  beginning  "We  by  no  means  say."  Indeed, 
both  those  passages  are  in  favour  of  the  now  plaintiff,  and  in  conformity  with  the 
current  of  authorities,  which  seems  to  me  strongly  so. 

All  the  cases  collected  in  Gale  on  Easements,  p.  363,  from  Cherrington  v.  Abney, 
2  Vern.  646,  to  Blanchard  v.  Bridges,  4  Ad.  &  E.  176,  5  N.  &  M.  567,  are  in  the 
plaintiffs  favour.  Then  there  is  the  case  before  the  present  Master  of  the  Rolls,  whose 
judgment  seems  to  me  law  and  excellent  good  sense,  and  in  point, — Cooper  v.  Hubbuck, 
31  Law  J.,  Chan.  123.  So  also  is  the  authority  of  Comyn's  Digest,  Action  on  the  Case 
for  Nvisance,  citing  Vernon,  646.  Here,  and  in  all  the  other  eases,  the  question  is,  if  the 
alteration  is  to  the  "  inconvenience  "  of  the  servient  owner.  I  think,  therefore,  that 
the  authorities,  as  well  as  principle  and  convenience,  are  in  favour  of  the  plaintiff,  that 
"  the  law  here,  as  in  many  other  cases,  acts  with  a  reasonable  reference  to  public  con- 
venience and  general  good,  and  is  not  betrayed  into  a  narrow  strictness  subversive  of 
common  sense,  nor  into  any  extravagant  looseness  which  would  destroy  private  rights  :  " 
per  Story,  J.,  Gale  on  Easements,  p.  132.  In  truth,  in  these  cases,  [854]  substantial 
rights  and  convenience  are  disregarded  in  the  arguments  for  the  defendants;  and, 
under  colour  of  protecting  themselves  from  a  fanciful  addition  to  the  burthen  on 
them,  the  owners  of  the  servient  tenement  claim  to  inflict  grievous  loss  and  injury  on  the 
owner  of  the  dominant.  If,  as  is  said  in  Renshaw  v.  Bean,  the  right  is  a  right  to  prevent 
the  acquisition  of  a  further  privileged  window,  then  our  judgment  here  ought  to  be  for 
the  plaintiff ;  for,  there  is  no  pretence  that  what  was  done  by  the  defendant  was  done 
with  that  object.  The  argument  for  the  defendant  is  of  a  dog-in-the-manger  character. 
The  old  windows  may  remain,  to  the  inconvenience  of  the  servient  owner  ;  but  any 
improvement  in  them  or  addition  to  them,  though  no  damage  to  the  servient  owner, 
is  not  to  be  allowed. 

Upon  the  other  question,  I  have  a  difficulty  in  making  the  hypothesis  on  which  it 
depends,  viz.  that  the  defendant  might  Mod:  the  old  and  new  windows,  because  he  could 
not  block  the  latter  without  the  former.  Supposing  that  to  be  so,  I  should  have 
thought,  as  a  general  rule,  that,  if  a  man  had  a  right  to  do  a  thing  when  he  did  it,  it 
could  not  become  unlawful  and  actionable  by  the  subsequent  conduct  of  another.  But 
it  does  seem  to  me  in  this  case  that,  if  the  owner  of  the  dominant  tenement  has  the 
right,  in  order  to  prevent  the  acquisition  of  a  new  privilege,  to  do  what  would  other- 
wise be  wrongful,  the  right  to  do  that  act  must  be  co-extensive  with  the  reason  for  it, 
and  ceases  with  that  reason.  On  this  point,  it  is  necessary  to  be  very  precise  in  the 
language  used.  The  defendant  is  not  "compelled"  to  do  this  by  the  "wrongful"  act 
of  the  plaintiff.  There  is  no  "  necessity."  There  is  no  usurpation  by  the  plaintiff. 
Suppose  the  defendant  has  the  right,  it  to  no  compulsion  :  he  may  do  it  or  not,  as  he 
likes,  and  to  guard  against  [855]  a  mischief  that  may  otherwise  happen  to  him.  It 
seems  to  me,  therefore,  that  it  is  reasonable  that,  if  he  chooses  so  to  do  it,  it  must  be 
subject  to  the  obligation  to  remove  it,  where  his  justification  for  doing  it  is  removed. 

I  therefore  agree  with  Erie,  C.  J.,  and  Williams,  J.,  and  on  this  ground  also  think 
the  judgment  should  be  affirmed. 

Cromptox,  J.  In  this  case  I  am  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed,  for  the  reasons  given  in  the  judgments  delivered  by  the  Lord 
Chief  Justice  of  the  court  of  Common  Pleas  and  my  Brother  Williams. 

I  should  have  merely  expressed  my  concurrence  with  the  view  taken  of  the  case 
in  those  judgments,  if  I  had  not  been  aware  that  two  of  my  learned  Brothers  who 
arrive  at  the  same  conclusion  as  myself,  for  affirming  the  judgment,  do  so  wholly  or 
partly  on  the  ground  that  the  case  of  Renshaw  v.  Bean,  18  Q.  B.  112,  is  not  law  :  and 
I  therefore  think  that  I  ought  to  say  that  I  am  by  no  means  prepared  to  agree  with 
them  as  to  the  propriety  of  overruling  that  decision,  though,  in  the  view  of  the  case 
which  I  take,  it  is  not  necessary  for  the  decision  of  this  case  to  express  any  positive 
judicial  opinion  upon  the  point. 

The  case  of  Renshaw  v.  Bean  wras  one  decided  apparently  after  full  argument  and 
consideration  by  Lord  Campbell  and  Justices  Patteson,  Coleridge,  and  Wightman. 
I  should  be  sorry  to  disturb  the  law  as  laid  down  by  such  a  judgment,  without 
full  argument  and  consideration,  especially  as  there  seems  to  be  great  reason  for 
supporting  it. 

I  understand  the  effect  of  Rensharv  v.  Bean,  as  explained  by  the  Lord  Chief 
Justice  Erie  and  my  Brother  Williams,  in  the  court  below,  to  be  that,  where  [856] 
the  owner  of  the  dominant  tenement  has  opened  new  lights  in  such  a  way  as  that  the 
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owner  of  the  servient  tenement  cannot  prevent  the  right  to  the  new  lights  from  being 
gained,  us  against  him,  without  obstructing  the  old,  he  is  allowed  to  obstruct  and 
excused  for  obstructing  the  old  lights  so  long  as  amd  to  such  extent  as  is  necessary  for 

him  to  do  so  in  order  to  prevent  the  usurpation  of  the  new  lights. 

It  has  Keen  said,  indeed,  that  the  decision  involved  the  principle  of  the  destruction 
of  the  old  right:  and  this  is  founded  principally  upon  what  the  court  of  Queen's 
Bench  said  as  to  the  form  of  the  pleadings,  when  they  held  that  the  defence  was  open 
under  the  traverse  of  the  right  to  the  light.  This,  however,  may  be  explained  either 
on  the  ground  adverted  to  by  my  Brother  Williams,  that  there  was  in  that  case  a 
confusion  of  all  the  lights,  so  that  none  remained  the  same  for  the  time,  or  upon  the 
principle,  that,  on  a  traverse  of  the  right,  the  question  was  whether,  as  between  the 
plaintiff  and  defendant,  the  plaintiff  had  at  //'<-  Hmt  a  right  I"  have  his  nl<l  lights  wn- 
obstructed;  as,  in  trover,  on  not  guilty,  the  plaintiff  may  have  the  general  property, 
though  the  special  property  of  the  defendant  may  entitle  him  to  say  that,  as  between 
him  and  the  defendant,  the  plaintiff  had  not  a  right  to  the  possession  and  property  at  the 
time  Whether  this  was  right  or  wrong  on  the  narrow  question  of  pleading,  the  court 
carefully  guard  themselves  from  deciding  that  the  right  was  destroyed. 

If  the  court  of  Queen's  Bench  were  wrong  in  holding  that  the  owner  of  the  servient 
tenement  could  not  so  protect  himself,  it  must  follow  inevitably  that  the  party  who 
has  acquired  by  the  acquiescence  or  non-obstruction  of  his  neighbour  a  right  to  light 
through  a  single  pane  of  glass,  may  open  as  many  windows  as  he  likes  in  a  case  like 
tic  present,  and  the  owner  of  the  [857J  servient  tenement  can  have  no  possible  means 
of  preventing  the  usurpation,  as  by  the  hypothesis  the  new  lights  cannot  be  obstructed 
without  some  interference  with  the  old  one. 

The  necessity  of  obstructing  a  new-  light  at  the  penalty  of  having  a  right  gained 
h>i  them  by  non-obstruction  for  twenty  years,  arises  from  the  very  peculiar  state  oi 
our  law  :  and  this  peculiarity  may  be  thought  to  make  it  almost  necessary,  from  the 
very  nature  of  the  case,  to  hold  that  the  owner  of  the  servient  tenement  shall  be 
allowed,  according  to  the  decision  of  the  court  of  Queen's  Bench  in  Renshaw  v.  Bean, 
to  do  on  his  own  land  whatever  is  necessary  to  obstruct  the  usurpation  attempted  by 
the  voluntary  act  of  the  owner  of  the  dominant  tenement. 

The  easement  or  right  originally  gained  for  the  old  light  is  a  right  or  easement  of 
tic  kind  sometimes  called,  "  ne  quid  facias;"  that  is,  the  owner  of  the  servient 
tenement  is  under  a  restriction  not  to  build  on  his  own  land  so  as  to  obstruct  the 
light.  And  it  may  not  be  thought  to  be  an  unreasonable  limitation  on  the  obligation 
or  engagement  not  to  build  on  his  own  land  that,  whilst  he  allows  himself  to  come 
under  a  restriction  not  to  build  so  as  to  obstruct  a  small  light,  he  by  no  means  obliges 
himself  not  to  retain  his  remedy  of  doing  what  by  the  act  of  the  dominant  owner  is 
made  necessary  to  prevent  the  gaining  of  the  other  light.  As  far  as  the  right  depends 
on  the  acquiescence  of  himself  or  his  tenants,  it  can  hardly  have  been  intended,  by 
acquiescing  in  a  small  light,  to  prevent  himself  from  building  up  to  prevent  the 
usurpation  of  lights  opened,  it  may  be,  along  the  whole  extent  of  his  neighboui 
building:  and  it  may,  perhaps,  lie  thought  competent  for  him  to  say, — "I  came  under 
an  obligation  not  to  Imild  on  my  own  land  as  against  He-  window  to  which  you  have  acqwr<  I 
a  right;  [858]  but  this  must  be  taken  with  the  qualification,  that,  if  you  make  il 
necessary  for  me  to  build  up,  by  your  opening  new  lights,  I  must,  from  the  very 
nature  of  the  right,  be  allowed  to  build  so  as  to  prevent  thai  usurpation,  even  though 
it  may  ailed  for  the  time  your  old  light  wholly  or  in  part." 

If  this  be  not  so,  an  acquiescence  as  to  one  window  would,  in  cases  like  the  present, 
operate  as  a  grant  of  as  many  windows  as  the  party  chose  t"  open, — a  state  of  the 

law  apparently  nol   in  accordance   with   the   origin   and  limitation  of  the  right  to  lighl 

through  the  accustomed  apertures,  as  explained  by  Patteston,  .).,  in  Blanchard  *. 
Bridges,  1  Ad.  -V  E,  176,  5  N.  &  M.  567. 

It  has  been  said  that  the  opening  of  the  new  lights  by  the  owner  of  the  dominant 
tenement  on  his  own  premises  is  nol  a  wrongful  art:  but,  as  against   tie'  servienl 

■in-lit,  it  is  an  act  of  usurpation  only  to  be  guarded  against  by  the  obstruction  to 

be  raised  on  the  laud  of  the  servient  tenant:  and  it  may  be  tl gb.1  thai  such  a 

limitation  to  or  exception  from  the  restriction  of  building  upon  a  man's  own  land. 
may  properly,  and  almost   necessarily,  be  implied  from  the  peculiar  mode  in   which 

fits  oi  this  kind  arise  or  are  prevented  from  arising,  and  where  the  nece  itj  of  the 
building,  as  against  the  new  lights,  arises  from  the  voluntary  act  of  the  owner  of  the 
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dominant  tenement,  who  puts  his  neighbour  into  the  situation  of  having  a  right 
acquired  against  him  if  he  does  not  build. 

1  am  not,  therefore,  prepared  to  agree  in  over-ruling  the  case  of  Benshaw  v.  Bean  : 
but  I  do  not  think  that  the  existence  of  the  right  to  build  up  in  the  owner  of  the 
servient  tenement,  whilst  necessary  so  to  do  in  order  to  prevent  the  gaining  of  the 
new  light,  operates  as  an  abandonment  or  forfeiture  of  the  old  right ;  and  I  do  not 
think  that  the  evidence  in  the  present  case  shews  any  intention  to  abandon  the  old 
right,  within  [859]  the  decided  cases.  In  order  to  make  out  that  the  right  has  been 
destroyed  in  such  cases,  I  think  that  a  clear  intention  of  permanently  abandoning  the 
old  right  should  be  manifested,  according  to  the  law  as  laid  down  by  the  court  of 
Queen's  Bench  in  the  case  of  Stokoe  v.  Singers,  8  Ellis  &  B.  31. 

If,  according  to  the  above  view,  the  result  is  that  the  right  is  not  gone,  but  that 
the  owner  of  the  servient  tenement  is  by  the  personal  act  of  the  owner  of  the  dominant 
tenement  justified  in  keeping  an  obstruction  so  long  only  and  to  such  an  <.■'•*  rd  only  as  is 
necessary  to  prevent  the  additional  right  being  acquired  against  him,  he  would  not  be 
justified  in  obstructing  the  old  lights  when  the  necessity  for  obstructing  the  new  ones 
no  longer  existed.  If  there  had  been  an  intention  manifested  entirely  and  permanently 
to  abandon,  he  would  have  had  a  right  to  raise  a  permanent  building,  and  the  old 
right  would  have  been  lost:  but  if,  in  a  case  where  no  such  intention  can  be  made 
out,  he  chooses  to  make  a  permanent  building  where  he  has  the  right  of  or  excuse 
for  making  only  a  temporary  obstruction,  perhaps  speculating  on  the  chance  of  the 
owner  not  restoring  the  lights  to  their  original  state,  it  is  his  own  fault. 

It  was  much  pressed  upon  us  that,  the  defendant  having  been  justified  originally 
in  building  as  against  the  attempted  usurpation,  such  building  cannot  become  unlawful : 
but  I  think  his  justification  extends  no  further  than  to  allow  him  to  obstruct  whilst 
the  occasion  for  so  doing  "  mains  ;  and  that,  when  the  occasion  ceases,  and  the  lights  are 
restored  to  their  original  state,  he,  as  occupier  of  the  land,  is  liable  for  keeping  an 
obstruction  to  the  lights  of  his  neighbour. 

I  agree  with  the  answer  given  by  the  Lord  Chief  Justice  of  the  Common  Pleas  and 
my  Brother  Williams  to  the  argument  for  the  defendant  in  this  respect. 

[860]  In  the  result,  I  come  to  the  conclusion  that,  whether  Renshaw  v.  Beam  was 
well  or  ill  decided,  the  judgment  of  the  court  below  ought  to  be  affirmed.  If,  as  some 
of  my  Brothers  think, — but  in  which  opinion  I  am  by  no  means  prepared  to  concur 
with  them,  as  at  present  advised,  and  as  to  which  I  wish  to  be  considered  as  giving 
no  judgment, — that  decision  is  wrong,  of  course  the  plaintiff  is  entitled  to  recover. 
But,  assuming  for  the  present  purpose  that  the  case  of  Renshaw  v.  Bean  was  well 
decided,  I  think  that  the  right  was  not  gone,  as  I  find  no  intention  to  abandon  it 
permanently.  And  I  think  that  the  right  to  obstruct  or  excuse  for  obstructing  was 
only  temporary,  and  did  not  exist  for  a  longer  time  or  to  a  greater  extent  than  was 
necessary  for  preventing  the  usurpation  of  the  new  light ;  and,  as  such  necessity  no 
longer  existed,  I  think  that  the  defendant  was  liable  for  obstructing  after  such 
necessity  had  ceased,  and  consequently  that  the  judgment  of  the  court  below  should 
be  affirmed. 

WlGHTMAN,  J.  I  agree  in  the  judgment  of  my  Brother  Crompton,  for  the  reasons 
given  by  him,  as  well  as  for  those  given  by  the  Lord  Chief  Justice  and  my  Brother 
Williams  in  the  court  below  ;  and  I  think  it  unnecessary  to  add  any  reasons  of  my 
own,  as  they  would  be  to  the  same  effect.  I  agree  entirely  with  them  in  the  mode  in 
which  they  have  dealt  with  and  explained  the  decision  of  the  court  of  Queen's  Bench 
in  Renshaw  v.  Bean,  18  Q.  B.  112. 

Martin,  B.  I  had  written  a  judgment  upon  this  case,  in  favour  of  the  defendant 
below  ;  but  it  has  been  lost  or  mislaid.  I  therefore  have  to  state  that  I  concur  with 
the  Lord  Chief  Baron. 

Mr.  Cleasby,  on  behalf  of  the  appellant,  made  three  [861]  points  ;  the  first  was 
that  the  case  of  Renshaw  v.  Bean,  18  Q.  B.  112,  which  was  afterwards  affirmed  in  the 
court  of  Exchequer  Chamber,  in  Hutchinson  v.  Copestake,  ante,  vol.  ix.,  p.  863,  was 
wrongly  decided  :  and  I  understand  that  to  be  the  opinion  of  my  brothers  Bramwell 
and  Blackburn,  whose  judgments  I  have  read.  I,  however,  think  that  case  was 
rightly  decided  ;  and,  at  all  events,  I  consider  that  I  am  bound  by  the  decision  of  the 
court  of  Exchequer  Chamber. 

The  second  point  made  by  Mr.  Cleasby  was  that  there  was  in  this  case  no  sufficient 
evidence  of  abandonment,  and  that  the  old  right  remained.     On  this  point,  I  decline 
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to  give  an  opinion.  It  depends  upon  an  inference  to  be  drawn  from  the  intentions, 
the  motives,  and  the  acts  of  the  plaintiff;  and  I  think  that  such  inference  ought  to  be 
found  by  a  jury  properly  directed,  and  not  by  the  judges  sitting  in  the  Exchequer 
Chamber.  It  is  not  the  duty  of  the  judges  to  draw  inferences  of  fact ;  nor  is  the 
judge  who  tries  a  cause  to  direct  the  jury  what  inferences  of  fact  they  ought  to  draw, 
or  to  draw  conclusions  from  the  facts  himself. 

On  the  third  point,  I  am  of  opinion  that  this  action  is  not  maintainable.  The 
facts  of  the  case  are  these : — The  plaintiff  thought  fit  to  build  and  increase  the  height 
of  his  house,  and  open  windows  in  the  heightened  part.  Upon  this  being  done,  the 
defendant  built  a  wall  for  the  purpose  of  preventing  the  plaintiff  obtaining  a  right  of 
light ;  and  it  is  found  in  the  ease,  that  this  wall  was  properly  erected,  was  the  most 
convenient  thing  to  be  done,  and  that  the  whole  proceeding  on  the  part  of  the  defen 
dant  was  right  ;  and  that  it  was  done  by  him  after  communication  and  correspondence 
being  had  with  the  plaintiff.  The  result  was  that  the  plaintiff  blocked  up  his  new 
lights,  but  allowed  the  heightened  building  to  remain,  and  he  [862]  then  called  upon 
the  defendant  to  remove  the  wall  which  he  had  built ;  and,  substantially,  this  action 
is  brought  for  not  taking  this  wall  down,  which  of  necessity  would  cause  expense  to 
tin'  defendant.  I  think  it  is  an  abuse  of  language  to  call  the  non-removal  of  the  wall 
a  continuance  of  the  wall  of  the  defendant.  All  that  the  defendant  did,  he  had  done 
under  the  alleged  authority  of  the  decision  of  a  court  of  law,  that  what  he  did  was 
lawful.  Mr.  Cleasby's  principal  argument  was  that  it  was  a  great  hardship  on  the 
plaintiff  that  he  should  lose  his  light,  that  is,  the  light  of  his  ancient  window,  which 
was  all'ected  by  the  wall  erected  by  the  defendant.  For  my  own  part,  I  do  not  at  all 
regret  that  a  man  having  a  house  in  the  city  of  London,  who  increases  the  height  of 
his  building,  and  thereby  compels  his  neighbour  to  build  up  a  wall  at  an  expense  in 
order  to  protect  himself,  is  found  to  be  in  difficulties  from  having  so  done.  Persons 
being  occasionally  subject  to  such  difficulties,  may  possibly  prevent  the  doing  of 
aggri  serve  acts  against  neighbours,  which  the  plaintiff  seems  to  me  to  have  done  in 
this  case.  In  the  absence  of  any  authority,  it  would  seem  to  me  to  be  wrong  to  cast 
the  expense  of  removing  this  wall  on  the  defendant ;  and  I  am  of  opinion  that  this 
action  is  not  maintainable. 

The  view  put  by  my  brother  Crompton  is  that  the  building  of  the  wall  was  an 
excusable  act,  and  the  excuse  only  existed  so  long  as  the  new  windows  were  continued. 
It  seems  to  me  difficult  to  draw  a  distinction  between  an  excusable  act  and  a  lawful 
act;  and  I  am  content  to  take  it  that  the  plaintiff  was  sincere  when  he  blocked  up  his 
windows  :  but,  after  the  defendant  had  taken  down  his  wall,  he  might  open  them  the 
following  day  ;  and  I  know  no  means  of  preventing  his  doing  so,  or  preventing  his 
acquiring  a  right  of  light  against  the  defendant,  except  by  the  latter  re-building  [863] 
the  wall :  and,  with  great  deference  to  the  opinions  of  others  who  differ  from  me,  I 
am  of  opinion  that  this  action  is  not  maintainable,  on  the  grounds  I  have  stated.  In 
my  opinion,  the  defendant  has  not  been  proved  to  have  done  an  unlawful  act,  or 
omitted  any  duty  which  the  law  imposed  upon  him. 

I '"I. LOCK,  C.  B.  In  this  special  case,  the  plaintiff  sued  the  defendant  for  obstruct- 
ing lights  alleged  to  be  so  antient  as  to  entitle  the  plaint  ill'  to  claim  a  tight  to  them. 
At  the  trial,  it  was  arranged  that  a  special  case  should  be  drawn,  and  it  was  referred 
to  hi  arbitrator  to  prepare  the  case.  The  special  case,  instead  of  finding  facts,  which 
a  peeial  case,  like  a  special  verdict,  ought  to  do,  and  facts  only,  has  laid  before  us  a 
great  deal  of  evidence,  leaving  us  to  find  the  facte  for  ourselves,  and  possibly  to  differ 
as  i"  "hat  are  the  real  facts  of  the  case  on  which  we  are  to  decide!  in  point  of  law  : 
the  result  of  which  may  lie  that  the  judgment  of  the  court  shall  depend,  nof  on  any 
of  law  (as  to  which  all  the  members  of  the  court  may  be  unanimous),  1'iit  on 
Bome  mere  question  of  fact,  as  to  which  the  court  may  be  divided.  The  impropriety 
of  this  is  pointed  out  in  Jenkins's  6th  Century,  Case  I,  p.  l'.'Sl',  where  it  was  held  by 
all  the  judges  that  the  jury  ought  to  find  whatever  was  matter  oj  fact,  and  give  a 
positive  verdict,  and  not  merely  find  the  circumstances  8] ially. 

The  authority  of  the  law  i-  much  impaired  by  differences  of  opinion  among  the 

judges.      But,  as  the  law  is  a  practical   ami  not   a  pure  science,  it    is  almost  impo   rible 

to  avoid  occasional  differences  of  opinion  among  those  whose  duty  it   is  to  decide  the 
questions  of  law  which  arise  out  of  the  complicated  transactions  of  commercial  and 

social  life:    but  a  difference  of  opinion  on  questions  of  fact   would   be  --till   more 

unfoitu  [864]  nate  ;   and    1   think   judges    ought    not    lobe    called    ||| tO  BXOrcise    the 
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functions  of  a  jury,  by  having  the  evidence  laid  before  them  from  which  to  find  the 
facts,  though  it  may  be  reasonable  that  they  should  have  power  to  draw  any  inference 
that  is  clear  and  manifest,  and  which  has  been  omitted  in  framing  the  case. 

I  shall  decline  to  draw  any  conclusion  of  fact  from  the  correspondence  of  the 
parties  and  their  solicitors,  and  the  other  evidence  which  is  set  out  at  great  length  : 
but  I  shall  not  shrink  from  stating  my  opinion  on  the  points  of  law  which  appear  to 
me  to  belong  to  this  case. 

If  by  grant  or  user  a  party  has  acquired  a  right  to  have  certain  lights  unobstructed, 
his  right  is  limited  to  what  has  been  granted  or  acquired  by  user.  He  may,  indeed, 
abandon  any  portion  of  what  has  been  granted  or  used  :  but  he  cannot  enlarge  it, 
increase  it,  or  change  the  mode  in  which  it  has  been  enjoyed  ;  I  think  it  was  well 
decided  by  the  court  of  Queen's  Bench  in  Renshaw  v.  Bean,  ltf  Q.  B.  112,  that,  if  a 
person  having  a  right  to  lights  opens  new  lights,  the  new  lights  may  be  obstructed  ; 
and,  if  they  cannot  be  obstructed  without  also  obstructing  the  old  lights,  then  the  old 
lights  also  may  be  obstructed  ;  and  the  party  entitled  to  them  has  no  one  but  himself 
to  blame  for  this  inconvenience. 

If  a  man  entitled  by  grant  or  user  to  certain  lights  pulls  his  house  down  and 
rebuilds  it,  with  a  total  disregard  of  his  former  limited  grant  or  user,  I  think  his 
neighbour  is  entitled  to  consider  this  as  an  abandonment  of  the  limited  grant  or  user, 
and  a  claim  to  exercise  and  enjoy  a  greater  right  than  had  been  granted  or  used 
before ;  and  I  think  he  may  therefore  obstruct  the  excess  claimed  :  and,  if  the  claim 
be  made  by  erecting  a  permanent  building,  the  neighbour  may  oppose  a  permanent 
obstruction.  If,  then,  the  party  [885]  entitled  to  light,  perceiving  his  error,  pulls 
down  his  new  house,  and  restores  the  building  as  it  was  before,  with  such  lights  only 
as  had  been  granted  or  used,  I  think  he  cannot  maintain  an  action  simply  because  his 
neighbour  does  not  thereupon  pull  down  the  obstruction.  He  himself  was  the  cause' 
of  what  the  defendant  has  done.  The  obstruction  was  lawful  when  erected ;  and  it 
seems  to  me  contrary  to  justice,  and  to  all  the  analogies  which  the  law  of  England 
furnishes,  that  a  matter  which  was  lawfully  erected  shall  become  unlawful  at  the 
option  and  by  the  act  of  the  party  whose  encroachment  gave  rise  to  and  justified  it. 

It  is  not  necessary  to  decide  whether  by  any  act  such  as  a  tender  of  expenses, 
the  plaintiff  may  maintain  an  action,  or  whether  he  may  in  certain  cases  peaceably 
remove  the  construction.  No  such  question  arises  in  this  case ;  and  I  therefore  for- 
bear to  discuss  it :  but  I  think  the  plaintiff  cannot  maintain  an  action  because  the 
defendant  does  not  pull  down  an  obstruction  which  the  conduct  of  the  plaintiff  made 
it  lawful  for  the  defendant  to  erect. 

Judgment  atfirmed  (a). 

(a)  A  writ  of  error  is  now  pending  in  parliament.     [11  H.  L.  C.  290.] 
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